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INTRODUCTION

The present Order is made in an arbitration between Tennant Energy, LLC (the
“Claimant”) and the Government of Canada (“Canada” or the “Respondent”), pursuant
to Chapter 11 of the North American Free Trade Agreement (“NAFTA”) and the
Arbitration Rules of the United Nations Commission on International Trade Law, as
adopted in 1976 (the “UNCITRAL Rules™).

The dispute between the Parties concerns the Respondent’s alleged breaches under Chapter
11, Section A of the NAFTA through the application of the 2011 Feed-in Tariff Program
(the “FIT Program”) in respect of the Claimant’s alleged investment in Skyway 127 Wind
Energy Inc. (“Skyway 127”), an enterprise incorporated in Ontario, Canada.

At issue in this Order are the following applications:

(@ The Claimant’s Request for Interim Measures, dated 16 August 2019 (the “Request
for Interim Measures”), in which it requested that the Tribunal order (i) the
disputing parties to preserve, index, protect, and scan documentation in their
possession, custody, or control that is relevant to the dispute; and (ii) the Respondent
to produce within 30 days the non-confidential documents on record in the
Windstream Energy LLC v. Government of Canada case in their entirety to the
Claimant, along with an index;

(b) The Respondent’s Request for Bifurcation, submitted on 23 September 2019 (the
“Request for Bifurcation”) to address in a preliminary procedure the Respondent’s
NAFTA Article 1116(2) time-bar jurisdictional objection; and

(c) The Respondent’s Motion for Security for Costs, and in the same submission, its
Motion for the Disclosure of Third-Party Funding, dated 16 August 2019 (the
“Motion for Security for Costs” and “Motion for the Disclosure of Third Party
Funding”), in which it requested the Tribunal to order the Claimant to (i) issue
security for costs in the amount of 6,934,001.95 CAD, by depositing the security
into an escrow account arranged by the Permanent Court of Arbitration (the “PCA”)
within 90 days of the order, or the arbitral proceedings will be discontinued; and (ii)
disclose the existence of any third-party funding agreement that the Claimant has
entered into to finance its claim in this arbitration, the name(s) and details of the
third-party funder(s), and the nature of the arrangements concluded with the third-
party funder(s), including whether and to what extent it/they will share in any
successes that Claimant may achieve in this arbitration, or pay an adverse costs order
against the Claimant.

RELEVANT PROCEDURAL HISTORY"

On 24 June 2019, the Tribunal issued Procedural Order No. 1 (“PO 1) which, inter alia,
provided that these proceedings shall be governed by the UNCITRAL Rules, except as
modified by the provisions of Chapter 11, Section B of the NAFTA, and set out the
procedural calendar in its Annex 1. The procedural calendar provided for an “Initial
Phase”, comprising of (i) the Parties’ submissions on bifurcation and any preliminary

Given its nature, this Order will contain only recitals of the factual background and procedural history
needed to resolve the issues arising in respect of various applications. These matters will be addressed
in more detail in the Final Award, as appropriate, in light of the future pleadings of the Parties, which
will follow in due course.
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motions; (ii) the non-disputing Parties’ submissions on questions of law related to the
interpretation of the NAFTA on bifurcation; (iii) the Parties’ responses to the non-disputing
Parties’ submissions; (iv) a hearing on the issues of bifurcation and preliminary motions,
which would take place from 14 to 15 January 2020 (the “Hearing”); and (v) the
Tribunal’s decision on bifurcation and any preliminary motions. In addition, the procedural
calendar set forth two subsequent alternative timetables applicable (i) should the
proceedings not be bifurcated; or (ii) should the proceedings be bifurcated.

On 16 August 2019, the Respondent submitted its Motion for Security for Costs and
Disclosure of Third-Party Funding (“Motion for Security for Costs™), accompanied by
exhibits R-001 to R-013 and legal authorities RLA-001 to RLA-051.

On the same date, the Claimant submitted its Request for Interim Measures,
accompanied by legal authorities CLA-001 to CLA-052.

On 23 September 2019, the Claimant submitted its Response to Canada’s Motion for
Security for Costs and Disclosure of Funding (“Response to the Motion for Security for
Costs™), accompanied by legal authorities CLA-001 to CLA-070.

On the same date, the Respondent submitted its Request for Bifurcation and, in a separate
filing, its Response to the Claimant’s Request for Interim Measures (“Response to the
Request for Interim Measures™), accompanied by exhibits R-001 to R-023 and legal
authorities RLA-001 to RLA-088.

On 23 October 2019, the Claimant submitted its Response to the Request for Bifurcation
(“Response to the Request for Bifurcation”), accompanied by exhibits C-001 to C-017
and legal authorities CLA-001 to CLA-071.

On 1 November 2019, the United States (“U.S.”) submitted a letter to the Tribunal noting
inter alia that it did not intend to make any submissions in connection with the request for
bifurcation, but may wish to do so in connection with the Parties’ preliminary motions. The
U.S. proposed to inform the Tribunal and the Parties whether it will make such
submissions by 27 November 2019, and file any such submissions by 6 December 2019.
The U.S. also reserved its right to make oral submissions during the Hearing, pursuant to
Article 1128 of the NAFTA.

On 2 November 2019, the Claimant wrote to the Tribunal (i) objecting to the U.S.
proposed procedural schedule and maintaining that any non-disputing Party submissions
should be provided no later than 6 November 2019; and (ii) objecting to the U.S.
participation at the upcoming Hearing.

On 3 November 2019, the Tribunal invited the Respondent to comment on the U.S.” and
the Claimant’s correspondence of 1 and 2 November 2019, respectively, by 4 November
2019.

On 4 November 2019, Mexico submitted a letter to the Tribunal informing that it did not
intend to make a submission on bifurcation, expressing its intention to attend the January
2020 hearing and reserving its right to make any oral submissions then, and joining the
U.S. in its proposal to inform the Tribunal and the Parties whether it will make submissions
on the Parties’ preliminary motions by 27 November 2019, and file any such submissions
by 6 December 2019.

On the same day, the Respondent wrote to the Tribunal arguing inter alia that (i) under the
NAFTA, the non-disputing Parties have a right to make submissions on questions of
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interpretation of the NAFTA and that their proposed timetable is reasonable; and (ii) the
non-disputing Parties have a right under the NAFTA to attend hearings and make oral
submissions.

On 5 November 2019, in reaction to the 4 November 2019 letter from Mexico, the
Claimant wrote to the Tribunal requesting that it (i) set a new date, which shall be no later
than 8 November 2019, for the filing of all remaining non-disputing Party submissions; and
(i) reaffirm its prior decision as reflected in Procedural Order No. 1 that the non-disputing
Parties should not be allowed to attend the Hearing.

On 11 November 2019, the Tribunal wrote to the Parties and non-disputing Parties
directing inter alia that (i) the non-disputing Parties inform the Tribunal by 13 November
2019 whether they will be making any submissions on the Parties’ preliminary motions,
and file any such submissions by 27 November 2019; (ii) the Parties file their responses, if
any, to any non-disputing Party submissions, by 27 December 2019; and (iii) the non-
disputing Parties shall be allowed to attend the Hearing, and make any oral submissions to
the extent that they have given timely notice to the Parties in writing.

On 13 November 2019, the U.S. and Mexico informed the Tribunal that they expect to
make submissions on questions of interpretation of the NAFTA in connection with the
Parties’ preliminary motions.

On 18 November 2019, the Respondent submitted a revised version of RLA-006, and
sought the Tribunal’s guidance on the agenda and time allocation for the Hearing.

On 20 November 2019, the Tribunal inter alia informed the Parties that it wished to hear
oral submissions on the Respondent’s request for bifurcation and all the Parties’
preliminary motions during the Hearing, and requested the Parties to confer and jointly
propose a draft hearing schedule by 6 December 2019.

On 27 November 2019, the U.S. and Mexico submitted their respective submissions on
questions of interpretation of the NAFTA, pursuant to Article 1128 of the Treaty (the
“U.S.” Article 1128 Submission” and “Mexico’s Article 1128 Submission™).

On 6 December 2019, the Parties submitted their respective proposed hearing schedules for
the Hearing, as well as their comments with respect to the various disputed aspects.

On 27 December 2019, the Parties submitted their respective responses to the non-
disputing Parties’ submissions of 27 November 2019 (the “Claimant’s Response to the
non-Disputing Parties’ Submissions” and “Respondent’s Response to the non-
Disputing Parties’ Submissions”).

On 28 December 2019, the Tribunal circulated to the Parties a final schedule for the
Hearing.

On 3 January 2020, the Tribunal invited the non-disputing Parties to clarify by 7 January
2020 whether they intend to make any oral submissions at the Hearing and, if so, whether
they have notified this in a timely manner to the Disputing Parties.

On 7 January 2020, the non-disputing Parties respectively informed the Tribunal and the
Parties that the U.S., but not Mexico, intends to make oral submissions at the Hearing.

On 8 January 2020, the Tribunal circulated the final schedule and list of attendees for the
Hearing.
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The Hearing took place from 14 to 15 January 2020 at the World Bank Main Complex
Building, Building C, 1225 Connecticut Avenue N.W., Washington, D.C. 20036. Non-
confidential portions of the Hearing were broadcast live to a separate conference room at
the hearing venue accessible to the public.

On 4 February 2020, the Respondent requested leave from the Tribunal to submit the 27
January 2020 Decision on the Respondent’s Request for Security for Costs and the
Claimant’s Request for Security for Claim in the Dirk Herzig as Insolvency Administrator
over the Assets of Unionmatex Industrieanlagen GmbH v. Turkmenistan (ICSID Case No.
ARB/18/35) case (“Dirk Herzig v. Turkmenistan”) into the record, “and to allow the
disputing parties, should the Tribunal wish, to make brief, concise written submissions on
the relevance of the decision” to the Respondent’s Motion for Security for Costs. The
Respondent justified its request on the basis that the decision, which is directly relevant,
had only been released that day and the Respondent thus could not have introduced it into
the record any earlier.

On the same day, the Claimant objected to the Respondent’s request, alleging that the
“additional costs arising from Canada’s requests, when coupled with the delay arising from
the due process obligations owed to the disputing parties, are disproportionately high” and
that in any event, the decision the Respondent seeks to introduce is irrelevant because “the
test for ICSID Convention interim measures provisions differ from the terms of Art 26 of
the 1976 UNCITRAL Arbitration Rules and the governing provisions in NAFTA Article
1134

On 5 February 2020, the Respondent clarified that the decision that it sought to submit into
the record could be found on IA Reporter, a publicly available website.

On 10 February 2020, the Tribunal granted the Respondent’s 4 February 2020 request and
invited the Parties to file submissions on the Decision in Dirk Herzig v. Turkmenistan.

On 17 February 2020, the Respondent submitted the Decision in Dirk Herzig v.
Turkmenistan into the record, together with a written submission.

On 24 February 2020, the Claimant filed its written submission on the Decision in Dirk
Herzig v. Turkmenistan.

SUMMARY OF THE PARTIES "TARGUMENTS

In this section, the Tribunal will review the Parties’ and the non-disputing Parties’
positions and arguments in respect of the applications before the Tribunal. Naturally, this
section is not meant to serve as an exhaustive review of the Parties’ and the non-disputing
Parties’ submissions on the applications at issue, but a summary of the arguments that are
relevant to the Tribunal’s analysis and findings. Regardless, the Tribunal has carefully
considered all of the submissions made by the Parties and the non-disputing Parties,
whether in writing or made orally during the Hearing.

CLAIMANT’S REQUEST FOR INTERIM MEASURES

In its Request for Interim Measures, the Claimant requests that the Tribunal (i) order the
Parties to preserve and protect documentation in their possession, custody, or control that is
relevant to the dispute (the “Protected Documents™), including in particular documents
“relevant to the Investor, the Investment, and the award electrical power transmission
access or contracts under the Ontario [FIT Program] and/or any related policies or
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measures”;” and (ii) order the Respondent to produce non-confidential documentation on

record in Windstream Energy v. Canada (the “Windstream Documents”).® The Claimant
also requests the Tribunal to order the reimbursement of its reasonable legal and other costs
incurred in connection with its request for interim measures.*

The Respondent submits that the Tribunal should reject the Claimant’s request and reserves
its right to claim the costs incurred in responding thereto.”

1. The Claimant’s Position

The Claimant submits its request for interim measures in the context of what it considers to
be a systemic lack of transparency in Ontario’s administration of the FIT Program,
perpetuated by, among other things, the suppression and destruction of relevant evidence.
The Claimant asserts that this suppressed evidence, which only became publicly available
through the release of information in the Mesa Power v. Canada and Windstream v.
Canada arbitration proceedings, reveals the extent of Ontario’s unlawful conduct which
resulted in the breaches of NAFTA the Claimant alleges in these proceedings. Moreover,
the Claimant contends that information that is “relevant to [its] case and may reveal further
unlawful behavior that harmed its investment” continues to be withheld, and its repeated
requests to the Respondent to take steps to collect and preserve evidence related to the
dispute were either ignored or rejected.

For these reasons, the Claimant considers the relief sought to be “necessary to preserve the
status quo, ensure the availability of information necessary for [it] to make its claim fully
and fairly, and enable [it] and [the Tribunal] to proceed without an asymmetry of relevant
information relative to Canada.”®

The Claimant contends that NAFTA Article 1134 and Article 26 of the UNCITRAL Rules
both provide that the Tribunal has the authority to order interim measures.” Article 1134 of
the NAFTA expressly provides that, in exercising such authority, the Tribunal may grant
an “order to preserve evidence in the possession or control of a disputing party.”®
Similarly, the Claimant notes that the non-exhaustive list of categories of interim measures
under Article 26(2) of the UNCITRAL Rules encompasses the relief it seeks.®
Accordingly, the Claimant argues that the Tribunal has the power to grant both of its
requested interim measures.*

In addition, the Claimant submits that it is entitled to the interim measures requested
because it has satisfied all the relevant criteria under the relevant rules,* namely “(a) a risk
of serious or irreparable harm; (b) urgency; (c) no prejudgment of the merits of a case; and

© o N o U N

10
11

Request for Interim Measures, { 2(a), FN 3.

Request for Interim Measures, {1 2, 36, referring to Windstream Energy LLC v. Canada, PCA Case
2013-22 (“Windstream Energy v. Canada”).

Request for Interim Measures, | 37.

Response to the Request for Interim Measures, 1 3, 38-39.

Request for Interim Measures, 1 12.

Request for Interim Measures, 1 13, 16.

Request for Interim Measures, § 13, quoting Article 1134 of the NAFTA.

Request for Interim Measures, 1 17, referring to Biwater Gauff (Tanzania) Ltd. v. United Republic of
Tanzania, ICSID Case No. ARB/05/22 (“Biwater Gauff v. Tanzania”), Procedural Order No. 1, 31
March 2006, 1 84 (CLA-45).

Request for Interim Measures, 1 17.

Request for Interim Measures, | 28.
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(d) a prima facie case on the merits”.* In this regard, the Claimant notes that “in
determining whether to grant interim measures, most tribunals also balance the harm the
Investor is likely to suffer in the absence of interim measures against the harm likely to
result to the respondent if the measures are granted”."®

First, the Claimant alleges that it will suffer a risk of serious and imminent harm if the
Tribunal fails to grant the interim relief requested. In particular, the Claimant considers that
“[t]here is a material risk that relevant Documents will be lost or destroyed given past
patterns of conduct by the Ontario Government.”** The Claimant also contends that
“Iw]ithout the Windstream documents in particular, neither the Investor nor the Tribunal
will benefit from the information already available to Canada and one of the arbitrators
from their participation [in that case].”*®

Second, the Claimant submits that its request is urgent because, as in Biwater Gauff v.
Tanzania, the requested documents must be preserved before the proceedings progress any
further, in order to enable each Party to properly plead their case.’® The Claimant further
claims that the urgency of its request is “further pronounced” with respect to the
Windstream Documents because if it is not granted, only the Respondent and one arbitrator
on the Tribunal will have access to this relevant information when considering the Parties’
motions and upcoming pleadings.”’

The Claimant similarly rejects the Respondent’s claim that its request for the Windstream
Documents is not urgent and can simply be made during the document production phase. In
the Claimant’s view, given the Windstream Documents’ “obvious and potential relevance
and materiality to the issues in dispute”,*® it is important that the Claimant and the entire
Tribunal have access to this information as soon as possible, and “there is no additional

burden in asking Canada to provide it at this time.”*°

With respect to the third and fourth criteria, the Claimant contends that it “has
demonstrated a strong prima facie case on the merits, [and] granting the relief requested
would by no means prejudge the merits of the case.”” In addition, according to the
Claimant, “the evidence in question is likely to be relevant to the substantive jurisdictional
and merits issues that the Tribunal must decide,” and accordingly, “refusing to grant the
relief requested would effectively prejudge those issues by the Tribunal choosing to leave
itself in the position of adjudicating them without all relevant facts.”*

Finally, the Claimant argues that the harm it will suffer if its request is not granted
“outweighs any potential burden on Canada by complying with the orders requested.”?

12

13

14
15
16
17
18
19

20

21
22

Request for Interim Measures, 1 20, referring to Gary Born, International Commercial Arbitration
(2014), 2468 (CLA-44).

Request for Interim Measures, | 20, referring to Gary Born, International Commercial Arbitration
(2014), 2468 (CLA-44).

Request for Interim Measures, { 29; Hearing Transcript, Day 1, 83:6-20.

Request for Interim Measures, { 29(b).

Request for Interim Measures, { 31, citing Biwater Gauff v. Tanzania, 1 86 (CLA-45).

Request for Interim Measures, § 31; Hearing Transcript, Day 1, 82:12-16.

Request for Interim Measures, | 32.

Request for Interim Measures, § 31, referring to Transcript of the First Procedural Hearing, 129:7-17;
Biwater Gauff v. Tanzania, 1 86 (CLA-45).

Request for Interim Measures, § 33, citing Paushok v. Mongolia (UNCITRAL), Order on Interim
Measures, 2 September 2008, 1 55 (CLA-46).

Request for Interim Measures, { 33, referring to Biwater Gauff v. Tanzania, 1 86 (CLA-45).

Request for Interim Measures, | 34.
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With respect to the Windstream Documents in particular, the Claimant notes that they are
“already organized, indexed, and within Canada’s possession” and “the FTC Notes of
interpretation bind it to have already made [those] Documents public already.”” It further
points out that “producing the requested Documents now could reduce the need for either
disputing party to seek to engage in costly third-party discovery requests in U.S. courts.”*

2. The Respondent’s Position

The Respondent largely agrees with the Claimant that in order to determine whether
interim measures are necessary pursuant to Article 26(1) of the UNCITRAL Rules the
Tribunal must consider whether “(i) prima facie, there is a reasonable possibility that the
disputing party advancing the motion would prevail in the case; (ii) the disputing party
would likely suffer harm not adequately reparable by an award of damages without the
order; (iii) the disputing party’s potential harm without the order substantially outweighs
the harm that the other disputing party would likely incur from the order; and (iv) the
condition of urgency is met.”® The Respondent contends that since the Claimant has failed
to meet its burden of satisfying each of these elements the Tribunal should decline both of
the Claimant’s requests.?

With respect to the Claimant’s requested order for Canada to preserve, index, protect, and
scan documents, first, the Respondent submits that the Claimant has failed to satisfy its
burden to prove, prima facie, that it has a reasonable possibility of prevailing in this case.
In this respect, the Respondent reiterates that the Claimant’s claims are time-barred under
Article 1116(2) of the NAFTA, and that any information that may be obtained during this
arbitration is not necessary to rule on the time-bar issue.”’

Second, the Respondent argues that the Claimant “has failed to demonstrate it will suffer
any harm if the tribunal refuses to grant an order for the preservation and protection of
documents.”® The Respondent submits that it “has already put in place robust procedures
to preserve and protect documents that may be relevant to this dispute”, and which
“effectively render Tennant’s request unnecessary.” *® For example, the Respondent
explains, the Archives and Recordkeeping Act in force since September 2007, and
Ontario’s Corporate Policy on Recordkeeping of July 2011 and March 2015
(“Recordkeeping Policy 2015™), all have as one of their main objectives the management
and preservation of public records.* In particular, Ontario’s Corporate Policy on
Recordkeeping of 2015, inter alia, expressly prohibits ministries from destroying records
in their possession that may be subject to a legal proceeding until they are notified that the
matter has been concluded.*

23
24
25
26
27

28

29
30

31

Request for Interim Measures, | 34.

Request for Interim Measures, | 35.

Motion for Security for Costs, 11 14-16; Response to the Request for Interim Measures, T 2.

Response to the Request for Interim Measures, | 3.

Statement of Defence, { 46; Request for Bifurcation, 11 1, 10-22; Response to the Request for Interim
Measures, 6, referring to Article 1116(2) of the NAFTA,; Hearing Transcript, Day 1, 96:6-11.
Response to the Request for Interim Measures, | 15.

Response to the Request for Interim Measures, 1 7-8; Hearing Transcript, Day 1, 96:12-97:23.
Response to the Request for Interim Measures, 11 8-10, referring to Archives and Recordkeeping Act,
2006, S.0. 2006, c. 34, Sched. A (R-015); Government of Ontario, Minister of Government Services,
Corporate Policy on Recordkeeping, 25 July 2011 (R-016); Government of Ontario, Ministry of
Government and Consumer Services, Corporate Policy on Recordkeeping, Mach 2015 (R-017).
Response to the Request for Interim Measures, § 10, referring to Ontario Corporate Policy on
Recordkeeping 2015, 1 28 (R-017).
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In relation to the records managed by the Independent Electricity System Operator
(“IESO”), the entity that was merged with the Ontario Power Authority (“OPA”),* the
Respondent alleges that pursuant to domestic freedom of information legislation, this entity
has a legal obligation to preserve records.*® In confidential submissions, the Respondent
detailed the steps that had been taken to preserve records.

An order for the preservation of documents, in the Respondent’s view, is therefore
unnecessary in this case.*

Third, the Respondent maintains that it would be unduly burdensome to index and scan the
Protected Documents at this stage given the breadth of the Claimant’s request and the fact
that its Request for Bifurcation is still pending.*

Fourth, the Respondent alleges that the Claimant has failed to demonstrate urgent
circumstances justifying its request, since its allegations in support of such urgency relate
to past events occurring long before the filing of its Notice of Intent.*® In this regard, the
Respondent contends that since there is no evidence of destruction of documents relevant
to this dispute, the urgency requirement has not been met.*’

Regarding the Claimant’s request for an order for the production of the Windstream
Documents, the Respondent submits that, first, “the Claimant has failed to satisfy its
burden of demonstrating a prima facie ‘reasonable case’ in its underlying claim,”
reiterating the arguments it put forward in relation to the Claimant’s request for the
preservation of the Protected Documents.®

Second, the Respondent contends that “there is no risk of harm if the Tribunal denies the
Claimant’s request for production of the Windstream Documents at this stage of the
arbitration.” * This is because the Windstream Documents are not relevant to the
Respondent’s time-bar objection, and the Claimant has not provided any reason justifying a
departure from the timelines and procedures for document production set out in Procedural
Order No. 1. These importantly include, the Respondent contends, procedures that assist
with determining the relevance and materiality of the Windstream Documents, and
narrowing the scope of documents to be produced in this proceeding, in accordance with
the International Bar Association (“IBA”) Rules on the Taking of Evidence in International
Avrbitration.”” In the Respondent’s view, the Claimant has not provided any basis for it to
circumvent the requirement to justify the relevance and materiality of its document
requests, and acceding to the Claimant’s request would accordingly be “procedurally

32
33

34

35

36

37
38

39
40

Response to the Request for Interim Measures, | 8. See also Statement of Defence, 11 5-11.

Response to the Request for Interim Measures, § 11, referring to Freedom of Information and
Protection of Privacy Act, R.S.0. 1990, ¢ F.31, s. 10.1 (R-018).

Response to the Request for Interim Measures, {{ 14-15, citing Nova Group Investments B.V. v.
Romania, ICSID Case No. ARB/16/19, Procedural Order No. 7, Decision on Claimant’s Request for
Provisional Measures, 29 March 2017,  243.

Response to the Request for Interim Measures, § 17; Hearing Transcript, Day 1, 97:24-98:5.

Response to the Request for Interim Measures, 1 18, referring to Request for Interim Measures, 1 6-
8; Hearing Transcript, Day 1, 98:14-99:3.

Response to the Request for Interim Measures, | 20.

Motion for Security for Costs, | 25; Response to the Request for Interim Measures, { 23; Hearing
Transcript, Day 1, 99:9-11.

Response to the Request for Interim Measures, {1 24-33; Hearing Transcript, Day 1, 99:12-101:3.
Response to the Request for Interim Measures, {1 26-33.
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unfair” and “lead to the Claimant unilaterally benefitting from an early production of
documents.”*

Third, in the Respondent’s view, it would be unduly burdensome for it to produce the
Windstream Documents at this stage of the arbitration, “particularly since [they] are not
relevant to Canada’s time bar objection, and because the Claimant has not proven the
relevance and materiality of the documents requested to its claim.”*

Fourth, the Respondent argues that “[t]here are no urgent circumstances requiring the
Tribunal to order Canada to produce the Windstream Documents.” In this respect, the
Respondent maintains that the Claimant “provides no evidence that any relevant and
material documents are necessary in order for the Tribunal to rule on Canada’s
jurisdictional objection on time bar, nor has it provided any evidence that such documents
have been or will be suppressed or destroyed during the course of this arbitration.”*

3. The Tribunal’s Analysis and Decision

The Claimant is seeking (i) an order that the Respondent produce the Windstream
Documents at this stage of the arbitration; and (ii) an order that the Parties preserve, index
and protect the Protected Documents. It is undisputed that the Tribunal has authority to
grant the interim measures sought pursuant to Article 1134 of the NAFTA and Article
26(1) of the UNCITRAL Rules. *

Article 26(1) of the UNCITRAL Rules provides inter alia that the Tribunal may make any
interim measures it deems “necessary” in respect of the subject-matter of the dispute.
While Article 26(1) does not make explicit the criteria which the Tribunal should apply in
determining whether an interim measure is “necessary”, the Tribunal notes that the Parties
largely agree that the requesting party would be required to show that there is, amongst
others, a risk of serious or irreparable harm and that the condition of urgency is met. *°

Turning to the Claimant’s request that the Respondent produce the Windstream Documents
at this stage of the arbitration, the Tribunal is not persuaded that it is necessary for the
Tribunal to order an early production of these documents, which would require the
Tribunal to depart from the timelines and procedures for document production set out in
PO 1. In the Tribunal’s view, the Claimant’s request that the Windstream Documents be
produced is in essence a discovery request which may be made at the document production
stage.

In particular, the Tribunal fails to see any risk of serious or irreparable harm to the
Claimant if the Windstream Documents are not produced now. The Claimant has not
provided any reason for the Windstream Documents to be treated differently from any
other document requests which would require proof of the various requirements for
document production in accordance with the IBA Rules on the Taking of Evidence in
International Arbitration, including relevance and materiality.
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In this regard, the Claimant has made no attempt to argue that the Windstream Documents
are relevant and material with reference to its pleaded claims.* Instead, the thrust of the
Claimant’s argument was that the documents have to be produced urgently because,
without them in the Claimant’s possession, only the Respondent and one of the three
arbitrators will have knowledge of them.*” It is unclear to the Tribunal how that would
result in serious or irreparable harm to the Claimant if the Windstream Documents,
assuming they are relevant and material, are produced only at the discovery stage.

The Tribunal is also unable to agree with the Claimant that there are urgent circumstances
requiring the Tribunal to order the Respondent to produce the Windstream Documents
now.

The Respondent has stated at the Hearing that it has in its possession electronic copies of
the Windstream Documents.”® Further, the Windstream Documents which the Claimant is
now seeking are documents that were produced and are on the record of the Windstream
arbitration. The Claimant does not dispute that these documents are securely held by PCA
in its archives.” In other words, it is clear that there are presently two available sources of
the Windstream Documents, namely the Respondent’s internal records and the PCA’s
archives.

In the event that the Tribunal were to conclude at a later stage that Windstream Documents
are to be produced in this arbitration, and for whatever reason the Windstream Documents
held by the Respondent are lost, there is nothing which prevents the Claimant from
requesting access to the Windstream Documents stored in the PCA’s archives. In this
regard, the Tribunal notes that the Respondent has unambiguously waived any objections
to the PCA producing the Windstream Documents if that were the case.>® The Tribunal is
therefore not satisfied that the requirement of urgency is met.

As for the Claimant’s request that the Tribunal orders that the Parties preserve, index and
protect the Protected Documents, the Tribunal is similarly not persuaded that such an order
is necessary at this stage.

The Respondent has explained® that it has put in place procedures to preserve and protect
documents that may be relevant to the dispute.

Having been informed, in confidential session, of the steps that the Respondent has put in
place to protect and preserve the Protected Documents, the Tribunal is satisfied that these
steps are sufficient. It is also unclear to the Tribunal what further steps the Respondent
could take to preserve and protect the Protected Documents. Consequently, the Tribunal is
not convinced that there is a risk of serious or irreparable harm or that the condition of
urgency is met.

The Tribunal further notes that both Parties have stated unambiguously that it is important
for Parties to take active steps to preserve evidence relevant to this case. The Tribunal
expects the Parties to continue to be mindful of the need to ensure that relevant evidence is
preserved and remains available.
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For the reasons set out above, the Claimant’s request for interim measures is dismissed.

RESPONDENT’S REQUEST FOR BIFURCATION

1. The Respondent’s Position

The Respondent requests that, for reasons of fairness and procedural efficiency, the
Tribunal should bifurcate the proceedings and address as a preliminary question its
jurisdictional objection concerning Article 1116(2) of the NAFTA.* Under this objection,
the Respondent submits the Claimant’s claims are time-barred because it knew, or should
have known, about the alleged loss or damage more than three years before it submitted its
claim to arbitration (i.e., before 1 June 2014).> The Respondent does not propose that the
Tribunal address its other jurisdictional objections in a preliminary phase because they may
be more closely intertwined with the merits of the dispute.>

The Respondent submits that Article 21(4) of the UNCITRAL Rules grants the Tribunal
the discretion to bifurcate the proceedings and at the same time “creates a clear
presumption in favour of bifurcating jurisdictional questions.”®® Not only have NAFTA
Chapter 11 tribunals “frequently decided questions of jurisdiction as a preliminary matter”,
the Respondent also points out that such “questions of jurisdiction” often include time-bar
issues. *° In deciding whether or not to bifurcate the proceedings into a separate
jurisdictional phase, the Respondent asserts that tribunals have been guided by the
principles of fairness and efficiency®’ and have considered whether the jurisdictional
objection(s) at stake (i) are prima facie serious and substantial; (ii) can be examined
without prejudging or entering the merits; and (iii) if successful, could dispose of all or an
essential part of the claims.”
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The Respondent affirms that bifurcation is appropriate in this arbitration as its Request for
Bifurcation satisfies the mentioned three criteria. With respect to the first criterion, the
Respondent submits that in examining whether it has been met, a tribunal is “only required
to be satisfied that the objections are not frivolous or vexatious.”™ In this regard, the
Respondent asserts that its objection is serious as “it goes to the very basis of the
Tribunal’s authority to hear [the Claimant’s claims].”®® According to the Respondent, the
limitation period enshrined in Article 1116(2) has been strictly applied by NAFTA Chapter
11 tribunals, and expressly recognized as “an integral aspect of the NAFTA Parties’
consent to arbitration.”® Since the Claimant did not submit its claim within the required
three-year period, the Respondent has not consented to arbitration this claim.®

The Respondent submits that the jurisdictional objection in question is also substantial.®® In
this respect, the Respondent maintains that its objection applies to all of the “four
categories of wrongful actions” challenged by the Claimant under Article 1105 of the
NAFTA,* namely the Respondent’s (i) unfair manipulation of the award of access to the
electricity transmission grid; (ii) unfair manipulation of the dissemination of program
information under the FIT Program; (iii) unfair manipulation of the awarding of Contracts
under the FIT Program; and (iv) improper destruction of necessary and material evidence
of their internationally unlawful actions in an attempt to avoid liability for their
wrongfulness.®

According to the Respondent, the evidence already existing on the record demonstrates that
these actions all took place more than three years before the Claimant filed its Notice of
Avrbitration (i.e., before 1 June 2014), and based on publicly available information the
Claimant knew, or should have known, about these alleged breaches before 1 June 2014.%
For this reason, the Respondent submits that no further briefing on the part of the Claimant
is necessary for the Tribunal to determine whether or not to bifurcate the proceedings.®’

As evidence that the Claimant knew or should have known about the first three categories
of alleged wrongful actions, the Respondent points to inter alia the notice of arbitration
submitted by Mesa Power Group, LLC (“Mesa Power”) against Canada on 4 October
2011, which “included nearly identical allegations to [the first three categories of alleged
“wrongful actions”] put forward by the Claimant.”® In the Respondent’s view, if Mesa
Power “had sufficient knowledge to make these allegations in 2011 based on information
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that was publicly available at the time, there is no reason why Tennant could not have done
the same given the nearly identical nature” of its claims.®

Specifically with respect to the Claimant’s knowledge of the alleged loss or damage giving
rise to its claims, the Respondent maintains that at the latest, the Claimant knew, or should
have known, of said loss or damage by 12 June 2013, the date on which the Ontario
Minister of Energy directed the OPA to “not procure any additional MW under the FIT
Program for Large FIT projects,” such as the one proposed in Skyway 127’s application.”
This date, the Respondent emphasizes, is far beyond the limitation period provided under
the NAFTA.

Turning to the second criterion, the Respondent submits that the Tribunal should grant its
request for bifurcation because it will not be required to prejudge or enter into the merits of
the case to decide on the time-bar objection.” According to the Respondent, the facts
applicable to the time-bar objection do not substantially overlap with those relevant to the
merits because the Tribunal “needs only determine the dates on which the Claimant first
had, or should have had knowledge of the measures alleged to violation NAFTA Chapter
Eleven and the resulting loss or damages.”’? Moreover, the Respondent contends “the
evidentiary inquiry required to rule on Canada’s time bar objection is limited”” because its
objection may be sufficiently demonstrated on the basis of the facts alleged in the Notice of
Arbitration and public information.”

In addition, the Respondent notes that while the Mesa Power tribunal reversed its decision
to bifurcate proceedings because it subsequently found one of the jurisdictional objections
to be extremely intertwined with merits, that case is entirely different because the objection
at issue pertained to the timelines of the claims pursuant the so-called “cooling-off period”
under Article 1120(1) of the NAFTA, and not the time-bar under Article 1116(2).”

Finally, in relation to the third criterion, the Respondent submits that if the Tribunal
upholds its objection under Article 1116(2) of the NAFTA, “it would dispose of [the
Claimant’s] claim in its entirety”’® and “result in substantial savings in time and costs for
both [Parties].”’” In this regard, the Respondent disputes the Claimant‘s claim that it will
need to seek the production of documents from the Respondent to substantiate its position
with respect to the time-bar objection, especially since the salient issue here is the
Claimant’s own knowledge regarding its claims, and the point in time that it gained, or
should have gained, such knowledge.”

2. The Claimant’s Position

The Claimant agrees that Article 21(4) of the UNCITRAL Rules allows for the
consideration of jurisdictional questions as a preliminary question, but emphasizes that the
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Tribunal has the discretion not to do so when “is unlikely to bring about increased
efficiency in the proceedings.”” Since none of the three criteria that would support
bifurcating proceedings have been satisfied in this case,® including that it should bring
about inglreased efficiency, the Claimant submits that the Respondent’s request should be
rejected.

First, the Claimant submits that the Respondent’s time-bar objection is frivolous.®” Relying
on the decision on bifurcation in Glamis Gold v. United States, the Claimant asserts that in
considering the Respondent’s Request for Bifurcation the Tribunal “should take [the
Claimant’s] claim as alleged.”®® In this case, the Claimant points out, it has clearly
explained in its Notice of Arbitration that it only obtained knowledge of the Respondent’s
alleged breaches less than three years before it submitted its Notice of Arbitration on 1
June 2017.%

In particular, the Claimant explains that nearly all of the facts on which its claims are based
are derived from the submissions and other case-related documents in the Mesa Power v.
Canada and Windstream Energy v. Canada cases, which were only publicly disclosed after
1 June 2014.%° This includes, for the example, (i) the claims in Mesa Power v. Canada on 4
June 2014, (ii) the terms of the Green Energy Investment Agreement (“GEIA”), which
were disclosed as a part of the proceedings in Mesa Power v. Canada between 4 June 2014
and 30 April 2015; (iii) the transcript of the hearing in Mesa Power v. Canada on 30 April
2015; and (iv) the award in Windstream Energy v. Canada on 6 December 2016.%°

According to the Claimant, it only found out about the “wrongful actions” it alleges the
Respondent undertook after the hearing transcripts and the post-hearing briefs in Mesa
Power v. Canada were published in December 2014.%” Through testimony that was
provided by one of the witnesses in the Mesa Power v. Canada case, for example, the
Claimant claims that it found out for the first time that preferential treatment and protection
was given to International Power Canada, a Canadian company, which resulted in the
Claimant‘s loss of a multi-million dollar FIT contract.® In this regard, the Claimant
clarifies that it was not simply the loss of the FIT Contract that forms the basis of its
claims, but the reasons for this loss, which was only revealed later through the disclosure of
the above-mentioned documents.® Similarly, the Claimant points out that the Respondent’s
alleged destruction of material evidence only came to light as a result of certain relevant
documents published in 2015 within the context of the Mesa Power v. Canada and
Windstream Energy v. Canada cases.”
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The Claimant also disputes the Respondent’s claim that because Mesa Power had sufficient
knowledge to bring its claim and file its Notice of Arbitration in 2011, the Claimant should
similarly have had the knowledge to file its current claim then. According to the Claimant,
while the two cases arise out of the same factual matrix, namely Ontario‘s FIT Program,
the claims in both cases, and the alleged wrongful conduct, are entirely different.* Indeed,
the Claimant notes, the critical facts that form the basis of its claims cannot be found in
Mesa Power‘s Notice of Arbitration because they were not public at the time, and were
only disclosed later in the arbitration, through witness testimony and documents that were
submitted by Canada.*

Second, the Claimant submits that granting the Respondent’s request for bifurcation would
not materially reduce the time and costs of these proceedings.® In this respect, the
Claimant reiterates that because Respondent’s time-bar objection lacks merit, regardless of
whether the Tribunal addresses it as a preliminary question, “there will be a merits hearing
of some scope in this case.”® Similarly, if the Respondent’s time-bar objection is upheld
only with respect to part of the claims, there will still be a need to undertake a merits phase.
In addition, the Claimant noted that should the Tribunal decide to bifurcate the
proceedings, the initial phase would not be significantly shorter since the Claimant intends
to both seek document production and submit witness testimony for purposes of the time-
bar issue.” For these reasons, the Claimant submits that bifurcating the proceedings would
in fact unnecessarily increase the costs and duration of proceedings.”

Finally, in the Claimant’s view, the Respondent’s time-bar objection is closely intertwined
with the merits of the case and will require the Tribunal to delve inappropriately into merits
issues.”” The Claimant points out that all of its claims relate to “surreptitious actions taken
by government officials outside the public purview” and, as such, the questions of if and
when these actions occurred and were disclosed to the public would have to be dealt with
both in determining the Respondent’s time-bar objection and the Claimant’s claims.%
Furthermore, the Claimant underscores that the tribunal in Mesa Power v. Canada, decided
to reverse its decision to bifurcate proceedings because it considered that one of the
jurisdictional objections which pertained to the timelines of the claims pursuant the so-
called “cooling-off period” under Article 1120(1) of the NAFTA could not be decided
“*without substantially engaging in the facts of the dispute.””* As in Mesa Power v.
Canada, the Claimant considers that addressing the question of when the Claimant first
knew or should have known about the alleged breaches and corresponding losses and
damages requires delving into the merits of the Claimant’s claims, thereby making it
inappropriate for the Tribunal to consider the Respondent’s time-bar objection as a
preliminary question.’®
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3. The Tribunal’s Analysis and Decision

In the exercise of its discretion to bifurcate, the Tribunal is guided by three relevant
considerations. These considerations are (i) whether the jurisdictional objection is
frivolous; (ii) whether the objection, if successful, would materially reduce the time and
costs of the proceeding; and (iii) whether the objection concerns issues intertwined with the
merits of the arbitration.™

Having considered the Parties’ submissions on this issue, the Tribunal has decided to
dismiss the Respondent’s request for bifurcation on the ground that it is premature.

The Tribunal has been directed to paragraph 91 of the Claimant’s Notice of Arbitration
dated 1 June 2017 (“NOA”)."* Paragraph 91 of the NOA refers to “four categories of
wrongful actions” purportedly committed by the Respondent, namely (i) the unfair
manipulation of the award of access to the electricity transmission grid; (ii) the unfair
manipulation of the dissemination of the FIT Program information; (iii) the unfair
manipulation of the awarding of the FIT Program Contracts; and (iv) the improper
destruction of necessary and material evidence by senior officials in the Government of
Ontario. However, the NOA simply does not contain sufficient particulars of each category
of wrongdoing which would allow the Tribunal to take a view, one way or another, on
whether the Tribunal can determine the Respondent’s jurisdictional objection without
entering into the merits.

The Respondent has requested that the Tribunal bifurcate the proceedings to consider the
Respondent’s jurisdictional objection that the Claimant allegedly failed to meet the
conditions precedent for submitting a claim to arbitration pursuant to Article 1116(2) of the
NAFTA. According to the Respondent, the NOA was filed more than three years after the
Claimant first acquired, or should have acquired, knowledge of the alleged breach and
knowledge that it incurred loss or damage as a result of that breach and as such, the claim
is time-barred.'®

Before the Tribunal can make an assessment of whether to bifurcate the proceedings, the
Tribunal will need to know what evidence it will likely have to consider in determining the
Respondent’s jurisdictional objection and whether the Tribunal will be substantially
engaging in the facts of the dispute when considering that evidence. However, until the
Tribunal is informed of the specific breach in question which the Respondent now contends
is time-barred, the Tribunal does not know what evidence will likely be adduced or the
evidence it will likely have to consider in assessing when the Claimant acquired, or should
have acquired, knowledge of that breach. Consequently, the Tribunal is unable to decide at
this stage whether an inquiry into the Respondent’s jurisdictional objection will be best
conducted with the merits phase when the Tribunal will have the benefit of the entire
record or whether the jurisdictional objection should be heard as a preliminary issue. The
Tribunal needs to see the Claimant’s claims in more detail before it can decide whether the
proceedings can be bifurcated. The Tribunal cannot decide whether to bifurcate the
proceedings or not if there is no specificity to the claims. For these reasons, the
Respondent’s request for bifurcation is premature.
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Having dismissed the Respondent’s request for bifurcation, the Parties are to proceed with
the procedural timetable set out in PO 1 for the scenario where the proceedings are not
bifurcated.

However, given the Tribunal’s finding that the Respondent’s request for bifurcation is
premature, the Tribunal makes the following modifications to the procedural timetable:

(@) The Claimant is to set out in full its detailed pleading on the issue of jurisdiction in
its Memorial and specifically on the issue of time-bar which has been raised by the
Respondent. In accordance with the procedural timetable set out in PO 1, this
Memorial is due to be filed 90 days from the date of this Procedural Order (i.e.
Wednesday, 27 May 2020).

(b)  Should the Respondent wish to pursue bifurcation of the proceedings after having
had sight of the Claimant’s Memorial, the Respondent is to file its detailed
objections on jurisdiction and a request for bifurcation within 45 days from the date
of the Claimant’s Memorial (i.e. Monday, 13 July 2020).

(c) If the Respondent files a request for bifurcation in accordance with (b) above, the
Claimant is to file its response to the Respondent’s request for bifurcation within 21
days from the date of that request (i.e. Monday, 3 August 2020).

(d) After receiving the above submissions, the Tribunal will decide on the papers
without a hearing on whether the proceedings should be bifurcated. In this regard,
the Tribunal notes that it has had the benefit of extensive arguments by Parties on the
issue of bifurcation and the oral arguments made at the Hearing in particular have
been of assistance to the Tribunal. In the interests of expediency and to save time
and costs for all Parties, the Tribunal is confident that it can address a second
bifurcation request without a further hearing.

(e) The Tribunal will issue the relevant procedural directions after it has come to a
decision on the Respondent’s second bifurcation request, including any adjustments
to the procedural timetable where necessary.

(f)  Should the Respondent choose not to pursue bifurcation of the proceedings after
having had sight of the Claimant’s Memorial, the timelines will continue to run in
accordance with the procedural timetable set out in PO 1.

RESPONDENT’S MOTION FOR DISCLOSURE OF THIRD-PARTY FUNDING

The Respondent has submitted a motion requesting that the Tribunal order the Claimant to
“[d]isclose the existence of any third-party funding agreement that [the Claimant] entered
to finance its claim in this arbitration, the name(s) and details of the third-party funder(s),
and the nature of the arrangements concluded with the third-party funder(s), including
whether and to what extent it/they will share in any successes that [the Claimant] may
achieve in this arbitration, or pay an adverse costs order against [the Claimant].”***
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The Claimant requests that the Tribunal reject the Respondent’s motion and order the
Respondent to reimburse the costs the Claimant has incurred in connection with its
response to the motion.'®

1. The Respondent’s Position

The Respondent submits that, in accordance with relevant investment treaty case law, “it is
necessary to order Tennant to disclose the existence and terms of any third-party funding
agreement it entered into to finance its claim in this arbitration.”*® Referring to the cases of
Garcia Armas v. Venezuela and Muhammet Cap v. Turkmenistan, the Respondent points
out that the tribunals in those cases ordered the claimants to reveal the nature of their third-
party funding arrangement, based on, inter alia, the tribunal’s duty to protect the integrity
of the arbitral proceedings,'” the principle of transparency,'® and the relevance of such
information in evaluating requests for security for costs.’® In the present case, the
Respondent submits, the same reasons apply to justify an order for disclosure of such
information, in addition to the need to identify potential conflicts of interest.

In particular, the Respondent argues that the existence of a third-party funding agreement
between the Claimant and a funder, which the Claimant has effectively admitted exists,**
“would increase the chances that Tennant cannot comply with an adverse costs order.”***
This would especially be the case if the funder is not bound to pay an adverse costs order,
and even if it is bound to do so, third-party funders are not parties to the arbitration, and
investment tribunals cannot order a third-party funder to pay an Adverse Costs Order that
is made against the Claimant.*** This therefore creates the risk of a situation where a cost
order is rendered ineffective and the Respondent State is effectively forced to pay the bill,
which undermines the equality of the parties and the integrity of the arbitration.'"

The Respondent further argues that the disclosure of certain key terms in the funding
arrangement, to the extent that they may exist, is especially relevant for evaluating requests
for security for costs.'** These terms include those which reflect (i) a funder’s level of
interest in the Award; (ii) whether a funder paid the Claimant’s arbitration fees; (iii)
whether a funder has the responsibility to pay an adverse costs order; and (iv) a funder’s
termination rights.**
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Finally, the Respondent maintains that it is “necessary for Tennant to reveal the existence
of any third-party funding agreement to address potential conflicts of interest arising in this
arbitration”, as required under Article 4.6 of the Terms of Appointment and Article 9 of the
UNCITRAL Rules, and in accordance with the IBA Guidelines on Conflict of Interest in
International Arbitration, 2014.'

2. The Claimant’s Position

The Claimant submits that the Tribunal should reject the Respondent’s motion for third-
party funding disclosure because the source of its funding “is irrelevant to the issues in
dispute.”*"’

In relation to the Respondent’s concerns regarding possible conflicts of interest, the
Claimant asserts that, at the Tribunal’s request, it would be willing to disclose the identity
of any funder exclusively to the Tribunal in order that it may “determine whether any
conflict of interest exists and, if necessary, make any necessary disclosures to the
parties.” '® The Claimant maintains that it is not, however, willing to disclose this
information to the Respondent. In the Claimant’s view, the Respondent’s true motive for
requesting this information is not to identify potential conflicts of interest but rather “to
know the financial condition of the funder itself so they know what they can go after.”***

In addition, the Claimant submits that the Respondent’s concern regarding the level of
financial interest a potential funder might have in the outcome of this proceeding is
unwarranted because any such interest would not alter the fact that the Claimant “is the
party at interest in this proceeding and has demonstrated that it is the owner of the
investment that Canada treated unlawfully.”*?

The Claimant also considers Respondent’s request to disclose the terms of any third-party
funding agreement to be unwarranted. In the Claimant’s view, such agreements are
confidential and often contain proprietary information, and accordingly, their disclosure
may be required only in “exceptional circumstances, where the precise terms of that
agreement are relevant.”*** However, such exceptional circumstances are absent in this
case, and therefore the terms of any third-party funding agreement should remain
confidential %

3. The Tribunal’s Analysis and Decision

The Tribunal considers that it has the authority to order the disclosure requested if doing so
would preserve the integrity of the arbitral process. The Claimant does not appear to
dispute this.
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The Claimant has also stated that it is willing to disclose the identity of any third-party
funder to the Tribunal to address any concerns about a conflict of interest.'?

Having considered the Parties’ submissions on this issue, the Tribunal has decided that the
Claimant should make the following disclosures to the Tribunal and the Respondent by
Thursday, 12 March 2020:

(@) the identity of any third-party funder;

(b) any terms contained in the third-party funding arrangement relating to the payment
of adverse costs orders against the Claimant in this arbitration. Any such terms
should be quoted in full in the Claimant’s disclosure; and

(c)  where no such terms set out at (b) above exist, the Claimant is to inform the Tribunal
and the Respondent of that fact.

Where any of the following changes are made to the third-party funding arrangement in the
course of this arbitration, the Claimant is to notify the Tribunal and the Respondent of the
same within two weeks from the date of change:

(@) any change to the identity of the third-party funder, including termination of the
third-party funding arrangement; or

(b) any change to the terms relating to the payment of adverse costs orders against the
Claimant in this arbitration.

Any such disclosures by the Claimant to the Tribunal and the Respondent as set out at
paragraphs 106 and 107 above shall be designated “Confidential Information” in
accordance with the Confidentiality Order dated 24 June 2019. For the avoidance of doubt,
these disclosures need not be made available to the general public.

The Tribunal’s decision is based on the following factors. First, the existence of third-party
funding agreements can be relevant to the Tribunal’s assessment of applications for
security for costs.’* The Tribunal notes that the Claimant has not denied that there is a
third-party funder for its claims in this arbitration. It would have been easy for the
Claimant to do so if there was no such funder.

Secondly, and in any event, the Tribunal considers that transparency as to the existence of a
third-party funder is important to determine whether any conflict of interest exists.

Having ordered that the Claimant make the disclosures as set out at paragraphs 106 and

107 above, the Tribunal now turns to consider the Respondent’s motion for security for
Costs.

RESPONDENT’S MOTION FOR SECURITY FOR COSTS

The Respondent has submitted a motion requesting that the Tribunal order the Claimant to
issue security for costs in the amount of 6,934,001.95 CAD, by depositing the security into
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an escrow account arranged by the PCA within 90 days of the order, or the arbitral
proceedings will be discontinued.'?

In the alternative, the Respondent requests that the Tribunal order the Claimant to issue “(i)
security for costs for the procedural and jurisdictional phase of the proceedings, at this
stage [(i.e. 1,477,098.91 CAD)]; and (ii) security for costs for the remaining phases of the
arbitration (5,456,903.04 CAD) at a later date in its decision on the request for bifurcation
or its decision on jurisdiction, should the arbitration proceed to merits and damages.”**°

The Claimant requests that the Tribunal reject the Respondent’s motion for security for
costs and order the Respondent to reimburse the Claimant the costs incurred in connection
with the Claimant’s response to the said motion.*”’

1. Preliminary Matters

(@) The Tribunal’s Authority to Order Security for Costs

The Parties disagree as to whether the Tribunal has the authority to issue an order for
security for cost under the NAFTA and the UNCITRAL Rules.'®

i The Respondent’s Position

The Respondent asserts that the Tribunal possesses such authority under Article 26(1) of
the UNCITRAL Rules.” According to the Respondent, Article 26(1), the purpose of
which is to protect the integrity of the arbitral proceedings, “grants the Tribunal a wide
measure of discretion to order interim measures, including security for costs”.*¥ In
addition, in the Respondent’s view, the amendments to the 2010 UNCITRAL Arbitration
Rules “do not detract in any way from the authority granted by the 1976 Rules to order
Security for Costs” because they “simply make explicit powers that were implicit” under
Article 26(1) of the 1976 UNCITRAL Arbitration Rules.™*

In support of its position, the Respondent also points out that many tribunals have affirmed
their authority to order security for costs, including under the 2010 UNCITRAL Arbitration
Rules and the ICSID Convention."* These tribunals have exercised their authority to order
security for costs for various reasons, including (i) the failure of claimants to prove their
solvency and the existence of a third-party funding agreement which did not cover the
payment of an adverse award on costs, as in the Garcia Armas v. Venezuela case;** and (ii)
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the claimant’s impecuniosity and record of non-compliance with costs orders, and the
existence of a third-party funding agreement, as in the RSM v. Saint Lucia case governed
by the ICSID Convention.***

The Respondent adds that Invesmart v. Czech Republic is the only public case in which a
tribunal has addressed a security for costs application solely under the UNCITRAL Rules.
In that case, the Respondent stresses that while the tribunal found that it did not have the
power to order security for costs under the UNCITRAL Rules, “there are no public details
from the Procedural Order in that case explaining why the Tribunal thought that it lacked

[such authority]”.*®®

Furthermore, the Respondent argues that the Tribunal may exercise its authority under
Article 26(1) of the UNCITRAL Rules because it is not modified by Article 1134 of the
NAFTA in relation to this motion. In this respect, the Respondent maintains that none of
the provisions of Section B, including Article 1134 of the NAFTA, modify the Tribunal’s
authority under Article 26(1) of the UNCITRAL Rules.**®

In any event, the Respondent submits that Article 1134 of the NAFTA authorises tribunals
to order interim measures to preserve and protect both existing and contingent rights, such
as a favourable costs order.”*" In support of this interpretation, the Respondent points out
that Article 1134 includes, as examples of interim measures, orders to preserve evidence,
which can be made to protect contingent rights on the future production of evidence.*®

Moreover, the Respondent contends that “the basic rules of treaty interpretation require the
Tribunal to take into account the unanimous agreement of the NAFTA Parties on the
proper interpretation of Article 1134”, namely that NAFTA tribunals have authority to
order security for costs, subject to applicable arbitration rules, and “to accord the NAFTA
Parties’ interpretation considerable weight because it is consistent with the relevant
context.”**®

Specifically, the Respondent contends that “[w]here the NAFTA Parties express
concordant views on how to interpret NAFTA, they create subsequent agreement and
subsequent practice within the meaning of VCLT Article 31.3.”*° For this reason, NAFTA
tribunals have accorded considerable weight to the concordant views of NAFTA Parties,
expressed through their submissions to investor-State tribunals, including non-disputing
Party submissions.**
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il. The Claimant’s Position

In contrast, the Claimant submits that neither the NAFTA nor the UNCITRAL Rules
authorize the Tribunal to order security for costs.***

According to the Claimant, an order for security for costs “is not an interim measure
envisaged by the drafters of NAFTA Article 1134”3 which limits the interim measures a
tribunal may order to those that preserve a right or ensure the Tribunal’s jurisdiction is
made fully effective. This is because, the Claimant argues, “no party has a right to a costs
award”, " and the issue of security for costs has no bearing on the Tribunal’s

jurisdiction.**®

Moreover, the Claimant submits that the Tribunal “should be very cautious in accepting”
the Respondent’s argument that it should give considerable weight to the fact that all three
NAFTA Parties agree that Article 1134 authorizes tribunals to order security for costs.** In
this regard, the Claimant notes that the “overwhelming number of NAFTA Tribunals™ have
“exercised judicial restraint in not confirming that the various Article 1128 Submissions,
taken together with the positions of the responding Party in the same or other dispute,
constitute a subsequent practice.”*’

In the Claimant’s view, subsequent practice is only one of several elements to be
considered under Article 31 of the Vienna Convention on the Law of Treaties, and should
not be overweighed nor taken in isolation from other sources of treaty interpretation.'*®
Moreover, commentators have argued that the written pleadings of states in investor-state
disputes are not, and should not be, sufficient to “establish concordant, common, and
consistent subsequent practice supporting new content of treaty law™* because it would,
among other things, be contrary to the “principle of independence and impartiality of
justice, which includes the principle that no one can be judge of its own cause.”**
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In any event, the Claimant disputes the Respondent’s suggestion that an order to preserve
evidence, which is an interim measure expressly included in the scope of Article 1134,
protects a contingent right to the disclosure of evidence, and that therefore Article 1134
must be interpreted to authorize a tribunal to issue interim measures that protect both
existing and contingent rights. In the Claimant’s view, “an order to preserve evidence in
the possession or control of a disputing party”, as referenced in Article 1134, protects
“immediate and definite” rights by protecting the integrity of the arbitration process and
prevent the aggravation of the dispute.’®! The right to request the production of documents,
the Claimant argues, is also confirmed in Article 24(3) of the UNCITRAL Rules, and
corroborated by Article 26 which authorizes the Tribunal to order interim measures for
document production.™

In light of the above, the Claimant considers that the NAFTA Parties’ reading of Article
1134 would be tantamount to an amendment to the provision, which can only be done
under NAFTA Article 2202(2) and approved in accordance with the “applicable legal

procedures of each Party”,*** and not simply through subsequent practice or agreement.**

The Claimant further submits that the UNCITRAL Rules do not empower the Tribunal to
order security for costs because there is no provision therein which explicitly addresses
such an interim measure.”® In the Claimant’s view, the Tribunal’s authority under Article
26(1) does not encompass measures that are not related to the subject-matter of the dispute,
including orders for security for costs, which are procedural in nature.™ Indeed, the
Claimant considers that Article 26(2), which authorizes a tribunal to order security for the
costs of interim measures, supports the position that Article 26(1) only authorizes tribunals
to grant interim measures that have as an object concrete rights or property in dispute “and
not a hypothetical final cost award.”™’

The Claimant adds that the amendments made to Article 26(1) by the 2010 UNCITRAL
Rules support the interpretation that security for costs may not be granted under the 1976
version of the rules.® The Claimant underlines that the drafters of the 2010 UNCITRAL
Rules, revised Article 26 to remove the requirement that interim measures be “in relation to
the subject-matter of the dispute” and to include new language specifically authorizing
interim measures to “[p]rovide a means of preserving assets out of which a subsequent
award may be satisfied.”**®

The Claimant also disputes the Respondent’s reliance on decisions by ICSID tribunals,
given that the relevant provisions of the ICSID Convention do not contain the limitation in
Article 26 of the UNCITRAL Rules that interim measures must be “in relation to the
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subject-matter of the dispute.”*® Moreover, the Claimant argues that the decisions by the
tribunals in Paushok v. Mongolia and South American Silver v. Bolivia are not relevant
precedents, as the former did not address its power to award security for costs and the latter
was governed by the 2010 UNCITRAL Rules.*™ Additionally, according to the Claimant,
the Garcia Armas v. Venezuela case is “inapposite” because in that case, the parties did not
contest the tribunal’s authority to order interim measures and the application was made
both under the UNCITRAL Rules and the ICSID Additional Facility Rules.'®

(b) Applicable Legal Standard

The Parties’ positions differ as to the applicable legal standard for granting security for
costs.

The Respondent submits that the applicable legal standard was articulated by the tribunal in
Garcia Armas v. Venezuela, which was governed by the UNCITRAL Rules.*® The test,
which was drawn from Article 26(3) of the 2010 UNCITRAL Rules and which the tribunal
considered to reflect the international consensus, comprised the following elements (i)
whether there is, prima facie, a reasonable prospect that the Tribunal will issue an award in
favour of the Respondent, including its costs of legal representation; (ii) whether harm not
adequately reparable by an award of damages may be caused if the measure is not ordered,;
(iii) whether such harm would substantially outweigh the harm that is likely to result to the
party against whom the measure is directed if the measure is granted; and (iv) whether the
measurl%4requested is of such urgency that it cannot be postponed until the issuance of the
award.

The Respondent also does not consider it necessary to demonstrate that the applicant has
submitted its request under “exceptional circumstances.”*®® While some tribunals have held
that an order for security for costs is appropriate only in “exceptional circumstances,” the
Respondent argues that there is no basis under Article 26(1) to assert that this is a
necessary requirement not least because in contrast to Article 29 of the UNCITRAL Rules,
Article 26(1) does not refer to exceptional circumstances.'®® Moreover, the Respondent
points out, Article 1134 of the NAFTA does not refer to “exceptional circumstances” and
that no tribunal conducting its proceedings under the NAFTA has applied the discussed
requirement.'®” The Respondent adds that the Tribunal should reject the “exceptional
circumstances” standard because it would expose the Respondent to an asymmetrical risk
that an adverse costs order against the Claimant would remain unpaid, and lead to unequal
treatment of the disputing Parties in violation of Article 15(1) of the UNCITRAL Rules.'®

The Claimant, by contrast, contends that a security for cost order may be only obtained in
“exceptional circumstances”,*®® because “of the fundamentally significant and disruptive
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impact that occurs upon the Claimant.”*® The Claimant argues that even the tribunals in
Garcia Armas v. Venezuela and RSM v. Saint Lucia — the only two tribunals that have
ordered security for costs — relied on the “exceptional circumstances” standard to justify
their decision.'”

2. The Respondent’s Request for Security for Costs

(@) The Respondent’s Position

The Respondent affirms that its Request for Security for Costs satisfies the applicable legal
standard.'” In relation to the first limb of the Garcia Armas v. Venezuela test, the
Respondent submits that it has a prima facie reasonable possibility of prevailing in this
case.'” On jurisdiction, the Respondent maintains that the Claimant’s claim is manifestly
time-barred, reiterating its arguments of its objection under Article 1116(2) of the
NAFTA. ™ Furthermore, the Respondent contends that the Claimant’s “allegations
regarding spoliation of documents do not even relate to the Claimant or its project, as
required by NAFTA Article 1101(1).”*" With respect to the merits, the Respondent
submits that since the tribunal in Mesa Power v. Canada has already dismissed claims that
are “substantially no different” from the Claimant’s claim, the Claimant’s claims should be
deemed frivolous.'™

Concerning the second limb of the test, the Respondent submits that it could suffer harm
not adequately reparable by a costs order if security for costs is not provided.'”” The
Respondent submits that the Claimant’s “corporate history leading up to the present
indicates that it is impecunious and has been unsuccessful in many previous business
ventures.”*”® The Respondent notes that based on its “diligent investigation” and “extensive
research”, “[i]t seems” that the Claimant “no longer operates”, “has no website[, no]
publicly identifiable business establishment[,] no apparent source of revenues from any
business activities [and] [n]o public information indicates that it holds financial assets.”*"

In addition, the Respondent points out that the Claimant appears to have a third-party
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Hearing Transcript, Day 2, 286:16-287:1.

Response to the Motion for Security for Costs, 1 26, referring to Garcia Armas v. Venezuela, {1 250-
251 (revised RLA-006); RSM v. Saint Lucia, 1152, 75 (RLA-019); Hearing Transcript, Day 2, 294:1-
295:1.

Motion for Security for Costs, | 24; Hearing Transcript, Day 2, 285:22-289:4.

Motion for Security for Costs, 11 25-27.

Motion for Security for Costs, 1 26, referring to Statement of Defence, 11 2, 28-39; Hearing
Transcript, Day 2, 243:22-245:2.

Motion for Security for Costs, | 26.

Motion for Security for Costs,  27. The Respondent underlines that the wording in the notice of
arbitration in Mesa Power v. Canada and the one in this case overlaps significantly (Motion for
Security for Costs, 1 27, Annex III).

Motion for Security for Costs, 11 28-31.

Motion for Security for Costs, § 30, referring to Tennant Consulting, LLC, Limited Liability
Company Articles of Organization, 10 September 2001 (R-008); Wine Destinations, LLC, Limited
Liability Company Restated Articles of Organization, 5 March 2002 (R-009); Tennant Travel
Services, LLC, Limited Liability Company Restated Articles of Organization, 27 November 2002 (R-
010); Tennant Energy, LLC, Amendment to Articles of Organization of a Limited Liability Company,
20 April 2015, (R-011).

Motion for Security for Costs, 1 30; Hearing Transcript, Day 2, 248:6-13.
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funder “which this Tribunal has no jurisdiction to compel payment of an Adverse Costs
Order and who may have no responsibility to pay one.”*®

Under these circumstances, the Respondent considers that it has established a reasonable
basis to find that the Claimant is impecunious, and that accordingly, the burden is now on
the Claimant to “produce evidence sufficient to prove it can pay an adverse costs order.”*®
Yet, the Respondent observes that beyond stating that it has “limited assets beyond the
Avrbitration,” the Claimant has thus far not provided any evidence to prove that it has the
capability to pay an adverse costs order.*®

Accordingly, because the Claimant has failed to meet this burden, the Tribunal must order
it to issue security for costs.'®® Otherwise, the Respondent argues, it would be left in the
same position as in Mesa Power v. Canada, where despite having been awarded part of its
costs in the final award, Canada is still “spending significant funds trying to enforce [this
order], without any alternative options.”**

Regarding the third limb of the test, the Respondent alleges that the harm it will suffer
substantially outweighs the harm the Claimant would suffer if the motion were granted.’®®
In its view, the harm that the Claimant will suffer is temporary, as such an order would not
undermine the Claimant’s access to justice, and the Claimant would be able to recover its
full security if the Tribunal issues a costs order in its favour, and especially if the Claimant
had a third-party funder that could post security for costs on its behalf.**® In contrast, the
Respondent “could suffer permanent harm by losing potentially millions of dollars from an
unpaid costs order in its favour.”®’

Regarding the fourth limb of the test, the Respondent submits that its “ongoing
expenditures to defend itself in investment arbitration are sufficient to meet the condition
of urgency.”*®

Finally, the Respondent asserts that the requested amounts for security for costs, hamely
(i) 6,934,001.95 CAD for the entire proceedings; or, in the alternative, (ii) 1,477,098.91
CAD for the jurisdictional phase and, if necessary, 5,456,903.04 CAD for the remaining
part of the proceedings, are reasonable.'® The Respondent submits that the calculation of
the requested amounts was based on the costs it incurred in Mesa Power v. Canada,
adjusted in respect of the jurisdictional phase in light of the additional procedural steps
envisioned in the procedural calendar of this arbitration."®® According to the Respondent,
this calculation is reasonable, as it has asserted before, the Claimant’s claims “virtually
replicates” Mesa Power’s claims.™"
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Motion for Security for Costs, 1 31, referring to Garcia Armas v. Venezuela, 11 7, 224, 226, 250
(revised RLA-006).

Hearing Transcript, Day 2, 257:19-258:10.

Motion for Security for Costs, | 31, referring to Garcia Armas v. Venezuela, 17 197-199 (revised
RLA-006).

Motion for Security for Costs, | 29; Hearing Transcript, Day 2, 227:2-8.

Motion for Security for Costs, 11 32-34.

Hearing Transcript, Day 2, 266:21-267:24.

Motion for Security for Costs, | 34; Hearing Transcript, Day 2, 265:4-10.

Motion for Security for Costs, 1 35. See also Hearing Transcript, Day 2, 268:14-269:2.

Motion for Security for Costs, 11 37-40; Hearing Transcript, Day 2, 270:10-271:5.

Motion for Security for Costs, 1 38-39, Annexes | and Il, referring to Mesa Power v. Canada,
Canada’s Submission on Costs, 3 March 2015, { 4 (R-007); Hearing Transcript, Day 2, 271:6-9.
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(b) The Claimant’s Position

The Claimant asserts that even assuming arguendo that the Tribunal has the authority to
issue an order for security for costs, the “exceptional circumstances” required for rendering
such order do not exist in this case.'*

First, the Claimant submits that the Respondent has not met its burden of proving that it has
prima facie a reasonable possibility of prevailing in this case.'®® In this respect, the
Claimant alleges that its claim is not manifestly time-barred, reiterating its argument in
response to the Respondent’s ratione temporis jurisdictional objection.’* In addition, the
Claimant alleges that its Motion for Interim Measures evidences that it does not have
access to all the relevant documents in relation to the challenged conduct.'*

Addressing the Respondent’s assertion that the Claimant’s claim are frivolous due to their
similarity with the claims in Mesa Power, the Claimant contends that the Respondent fails
to recognize that the tribunal in that case considered it to be a “legitimate dispute” and that
one of the members of that tribunal issued a dissenting opinion characterizing Canada’s
conduct as ““grotesque’”.**® Further, the Claimant notes, the Respondent fails to mention
that measures related to the application of the FIT Program were found in breach of the
NAFTA by the tribunal in Windstream Energy v. Canada.'”’

The Claimant maintains that other tribunals, including the ones in Garcia Armas V.
Venezuela, South American Silver v. Bolivia and Orlandini v. Bolivia, have considered that
when evaluating a request for security for costs, tribunals should avoid prejudging on the
merits of the dispute.'*® Moreover, the Claimant emphasises that the tribunal in Maffezini v.
Spain determined that upholding a request for security for costs on the basis that a
respondent will hypothetically obtain a favourable costs order, entails prejudging on the
merits of the dispute.® Relying on the foregoing, the Claimant states that at this stage of
the proceedings, where jurisdictional and merits issues are still disputed and where the
Claimant “continues to await information related to these disputed jurisdictional and merits
issues,” “assessing the likelihood of the respondent state’s success would be premature.”?*

Second, the Claimant submits that “the potential harm Canada invokes, [...] is hypothetical
and, in any event, reparable through the courts of enforcement.”® Regarding Canada’s
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Response to the Motion for Security for Costs, {1 31-57; Hearing Transcript, Day 2, 294:22-295:4.
Response to the Motion for Security for Costs, {1 31-42.
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Response to the Motion for Security for Costs, { 33.

Response to the Motion for Security for Costs, | 35, referring to Mesa Power v. Canada, Award,
24 March 2016, 1 704 (RLA-001), Dissenting Opinion of Judge Charles N. Brower, { 4, 23, (CLA-
055). See also Hearing Transcript, Day 2, 300:17-301:1.
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301:1.

Response to the Motion for Security for Costs, {1 37-39, referring to Garcia Armas v. Venezuela,
191 (revised RLA-006); South American Silver v. Bolivia, 1 55 (RLA-013); Orlandini v. The
Plurinational State of Bolivia, PCA Case No. 2018-39 (“Orlandini v. Bolivia”), Decision on the
Respondent’s Motion for Security for Costs for Termination, Trifurcation, and Security for Costs, 9
July 2019, 1 142 (RLA-034).
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(RLA-016).
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inability to enforce the cost order in Mesa Power v. Canada, the Claimant contends that it

is irrelevant because Canada “never took any steps to enforce that award”.??

Concerning the relevance of a claimant’s solvency in determining whether an order for
security for costs is appropriate, the Claimant argues that several tribunals, including those
in Burimi v. Albania and RSM v. Saint Lucia, have held that mere financial difficulties or
lack of assets on the part of a claimant do not constitute a sufficient basis for an order for
security for costs.®® Any decision contrary to this view, according to the Claimant, “would
frustrate investor’s access to justice.”?*

Referring to statements by the tribunals in EuroGas v. Slovak Republic and Orlandini v.
Bolivia, the Claimant alleges that orders for security for costs should be warranted only in
exceptional circumstances, such as when a claimant has a record of non-payment of costs
awards or there is evidence showing a claimant’s bad faith or improper behaviour in the
proceedings at stake.”® In the present case, the Claimant submits that the Respondent “has
been unable to identify any exceptional circumstances of the kind found by previous
tribunals as justification for an order for security for costs.”?%

Referring to various ICSID tribunals that have considered requests for security for costs,
the Claimant points out that they have held that there was insufficient risk to grant such
requests even where the claimant lacked assets.”” Similarly, as in this case, where the
claimant lacked a history of defaulting on its financial obligations, tribunals have found
that there was no real risk to justify an award for security for costs, or requirement for the
claimant to demonstrate its solvency.

Third, the Claimant submits that, contrary to the Respondent’s assertion, the harm the
Respondent may suffer would not outweigh the Claimant’s harm in the event that the
Tribunal ordered security for costs.?® The Claimant argues inter alia that the amount
requested by the Respondent is “speculative and grossly excessive,” because it assumes
that the Respondent will be awarded 100% of its costs when in Mesa Power v. Canada, the
case the Respondent uses as a basis to calculate the amount it requests, the tribunal
awarded Canada only 30% of its costs.”” On the other hand, the Claimant contends that
harm it will suffer if it is required to issue security for costs is tangible and may even
“hinder it from being able to proceed with the arbitration” as it has limited assets that are
unconnected to this dispute.”*°
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Finally, the Claimant argues that the Respondent has failed to demonstrate that its motion
for security for costs is of an urgent character.?* The Claimant disagrees with the
Respondent’s position that its ongoing costs related to these proceedings justify the
urgency of its request.? In the Claimant’s view, given that the Respondent’s counsel are
government employees with a fixed salary, the Respondent’s costs of legal representation
are not related to this claim and will still be borne in any event.?*?

3. Non-Disputing Parties’ Submissions

Both the U.S. and Mexico made submissions on the interpretation of Article 1134 of the
NAFTA, and in particular on the question whether the tribunals’ authority thereunder to
grant interim measures of protection includes the authority to grant orders for security for
costs. The following sub-sections summarize each of the non-disputing Parties’ arguments
in this respect.

(8) The United States” Submission

The U.S. submits that an order for security for costs “may constitute ‘an interim measure of
protection to preserve the rights of a disputing party’” under Article 1134 of the NAFTA,
and that such an order is not barred by the second sentence of that Article.”*

According to the US, Article 1134 “makes no distinction between interim measures that
protect contingent rights and measures that protect existing rights.”?** The phrase “rights of
a disputing party” is not qualified in any way,?'® and the express example of an interim
measure provided in Article 1134—an order to preserve evidence in the possession or
control of a disputing party—preserves a right to disclosure of evidence that is contingent
on the tribunal’s authority to order such disclosure, and its determination that such an order
is appropriate.”’

While no tribunal appears to have ruled on requests for security for costs under NAFTA
Article 1134, the U.S. also points out that several tribunals have found that similar
language under Article 47 of the ICSID Convention allows for provisional measures that
preserve contingent rights, including orders granting a party security for its costs.”*®

Thus, the U.S. submits that a tribunal constituted under Chapter 11 of the NAFTA may
issue an order for security for costs under Article 1134 in appropriate circumstances and, if
so, authorized by the applicable arbitration rules.”*°

Furthermore, the U.S. contends that when the three NAFTA Parties demonstrate an
agreement on the proper interpretation of a provision, as they have done with respect to
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Avrticle 1134 in this case, the Tribunal must take this into account, in accordance with the
principles on subsequent agreement and practice as outlined in Article 31 of the VCLT.??

(b)  The United Mexican States’ Submission

Mexico submits that “[i]n general, NAFTA Article 1134 provides a margin of discretion
for a Tribunal to order an interim measure of protection ‘to preserve the rights of a
disputing party’ which allows the possibility for a Tribunal to order security for costs,
provitzjzeld that other relevant requirements contained in the applicable arbitration rules are
met.”

This is because, Mexico argues, the first sentence of Article 1134 authorizes various types
of interim measures of protection, and therefore does not limit the Tribunal’s authority to
order security for costs simply because such an order is not expressly referenced therein.”?
In addition, the two limitations to the power of NAFTA Chapter 11 tribunals to order
interim measures of protection, as laid out in the second sentence of Article 1134, also do
not cover security for costs.””®

4. The Tribunal’s Analysis and Decision

As a preliminary matter, following the conclusion of the Hearing, but before the making of
this Order, the Respondent drew to the Tribunal’s, and the Claimant’s, attention, the
publication of the Decision on the Respondent’s Request for Security for Costs and the
Claimant’s Request for Security for Claim, dated 27 January 2020, handed down by the
ICSID tribunal in the case Dirk Herzig v. Turkmenistan.” Having afforded the Parties an
opportunity to make submissions on this decision, the decision was admitted into the
record of these proceedings and has been carefully weighed by the Tribunal for purposes of
its present Order.

The Tribunal’s authority to order interim measures is governed by Article 26 of the
UNCITRAL Rules, which provides as follows:

1. At the request of either party, the arbitral tribunal may take any interim measures it
deems necessary in respect of the subject-matter of the dispute, including measures
for the conservation of the goods forming the subject-matter of the dispute, such as
ordering their deposit with a third person or the sale of perishable goods.

2. Such interim measures may be established in the form of an interim award. The
arbitral tribunal shall be entitled to require security for the costs of such measures.

3. A request for interim measures addressed by any party to a judicial authority shall
not be deemed incompatible with the agreement to arbitrate, or as a waiver of that
agreement.
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Pursuant to Article 1120(2) of the NAFTA, Article 26 of the UNCITRAL Rules shall
govern this arbitration except to the extent modified by Section B of NAFTA Chapter 11,
which includes Article 1134.

Article 1134 of the NAFTA in turn provides that:

A Tribunal may order an interim measure of protection to preserve the rights of a
disputing party, or to ensure that the Tribunal’s jurisdiction is made fully effective,
including an order to preserve evidence in the possession or control of a disputing
party or to protect the Tribunal’s jurisdiction. A Tribunal may not order attachment or
enjoin the application of the measure alleged to constitute a breach referred to in
Article 1116 or 1117. For purposes of this paragraph, an order includes a
recommendation.

Having carefully considered the Parties’ and the non-disputing Parties’ submissions on this
issue, the Tribunal is of the view that it has authority to order security for costs in this
arbitration.

In this regard, the Tribunal notes that the investment tribunals in Pugachev v Russia?*® and
Garcia Armas v Venezuela?® have both affirmed their authority to order security for costs
under Article 26 of the UNCITRAL Rules. Whilst the parties in Pugachev v Russia did not
contest the issue on the Tribunal’s power to grant requests for security for costs, the
tribunal in that case nonetheless independently examined whether it has the power to do so.
The Tribunal agrees with the tribunal in Pugachev v Russia that Article 26 of the
UNCITRAL Rules does not set forth a limit on the types of provisional measures that this
Tribunal may take. In fact, Article 26(2) expressly provides that UNCITRAL tribunals are
entitled to require “security for the costs” of interim measures, which suggests that
UNCITRAL tribunals do have power to request a party to provide security for costs. The
Tribunal is fortified in its conclusion by the fact that in the context of investment
arbitration, several arbitral tribunals have expressly confirmed that arbitral tribunals do
have the power to grant requests for security for costs.

The Claimant argues that because the drafters of the 2010 UNCITRAL Rules revised
Article 26 to remove the requirement that interim measures be “in relation to the subject-
matter of the dispute” and included new language specifically authorising interim measures
which provide a means of “preserving assets out of which a subsequent award may be
satisfied”, this suggests that the pre-amendment language does not empower tribunals to
order a party to pay security for costs.”?’ The Tribunal is unable to agree. It may well be
that the amendments, as the Respondent submits, make explicit powers that were implicit
in Article 26 of the UNCITRAL Rules. This conclusion is supported by the Report
commissioned by the UNCITRAL Secretariat on revisions of the 1976 UNCITRAL Rules,
which explained that the amendments are merely “clarifications that practice has shown
are necessary or at least highly desirable”, and that these amendments would “maintain the
basic structure and content of the existing article 26” (emphasis added). The reference to
the “subject-matter” in Article 26(1) was also expressly characterised in the report as

“facially restrictive phraseology”.??®
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The Tribunal is also unable to agree with the Claimant’s argument that NAFTA Article
1134 limits the measures that this Tribunal may order to those that preserve an existing
right, with the result that this Tribunal has no power to order security for costs as a party’s
“right” to a costs award hinges on the hypothetical ?® Article 1134 permits the Tribunal to
order measures of protection “to preserve the rights of a disputing party”. It does not make
any distinction between interim measures that protect contingent rights and measures that
protect existing rights. The only types of interim measures that the Article expressly bars a
tribunal from ordering are (i) attachment orders, and (ii) orders that enjoin the application
of the challenged measure, none of which restricts the Tribunal from ordering security for
costs.

The Tribunal further notes that many tribunals have confirmed that the hypothetical nature
of a costs award is not a bar to ordering provisional measures under Article 47 of the
ICSID Convention, which like NAFTA Article 1134, similarly permits a tribunal to
recommend provisional measures “to preserve the respective rights of either party”. In any
case, it makes no sense to the Tribunal to construe the rights that are being preserved under
NAFTA Article 1134 as being limited to “existing” rights. In this regard, the Tribunal
agrees with the reasoning in RSM v. Saint Lucia that “the hypothetical element of the right

at issue is one of the inherent characteristics of the regime of provisional measures”.*°

In addition, neither party has addressed the Tribunal on whether it was necessary to
establish that the Tribunal had prima facie jurisdiction before it could grant security for
costs.

In the premises, the Tribunal is satisfied that it has the power under Article 26 of the
UNCITRAL Rules to order security for costs in this arbitration. The Tribunal now turns to
consider the legal standard to grant security for costs.

The Tribunal notes that the parties largely agree that the four factors set out in Garcia
Armas v. Venezuela would apply.”®* These factors are:

(@) prima facie, there is a reasonable possibility that the respondent would prevail in the
case;

(b) the respondent would likely suffer harm not adequately reparable by an award of
damages without the order;

(c) the respondent’s potential harm without the order substantially outweighs the harm
that the claimant would likely incur from the order; and

(d) the condition of urgency is met.

The disagreement between the Parties, it would appear, is whether a security for cost order
may be only obtained in “exceptional circumstances”. The Tribunal agrees with the
Claimant that the Respondent would have to show “exceptional circumstances”. In
considering requests for security for costs, investment arbitration tribunals have
emphasised that this power may only be exercised where there are *exceptional
circumstances”. The Respondent has not been able to cite a single case where the standard
“exceptional circumstances” was not applied. This is not surprising, given that security for
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costs orders raise specific access to justice issues that do not arise with other forms of
provisional relief.

The Tribunal agrees with the tribunal in Orlandini v Bolivia® that such exceptional
circumstances would include, for instance (i) a claimant’s track record of non-payment of
costs awards in prior proceedings; (ii) a claimant’s improper behaviour in the proceedings
at issue, such as conduct that interferes with the efficient and orderly conduct of the
proceedings; (iii) evidence of a claimant moving or hiding assets to avoid any potential
exposure to a costs award; or (iv) other evidence of a claimant’s bad faith or improper
behaviour.

In RSM v. Saint Lucia for example, the RSM tribunal took into account that the claimant
was impecunious and was funded by a third-party that could presumably not be made
responsible for any adverse costs award in reaching its decision to order security. However,
the decisive factor for the tribunal to grant the requested security for costs was the fact that

the claimant had a proven history of not complying with costs awards rendered against
it.233

Similarly, in EuroGas v. Slovak Republic,?** the tribunal refused to make an order for
security for costs as the respondent had failed to establish that the claimants had defaulted
on their payment obligations in the proceedings or in other arbitration proceedings. The
tribunal made clear in that case that “financial difficulties and third-party funding — which
has become a common practice — do not necessarily constitute per se exceptional
circumstances justifying that the Respondent be granted an order of security for costs”.

For the reasons set out below, the Tribunal is not persuaded that the Respondent has met
the burden of proving exceptional circumstances.

First, the Respondent has not discharged its initial burden of establishing a reasonable basis
that the Claimant is impecunious such that the burden then shifts to the Claimant to
produce evidence of its ability to meet a costs award. All that the Respondent has shown is
that there is no public information which indicates that the Claimant holds financial assets.
It is not the case that there is something which suggests that the Claimant does not hold
financial assets. Instead, the Respondent simply lacks evidence about the asset position of
the Claimant.?® That is not sufficient for the Respondent to discharge its initial burden.
Given this lack of evidence, the Tribunal is not therefore persuaded of the Respondent’s
case that it is at risk of serious or irreparable harm.

Secondly, the existence of a funding agreement alone has not been found by arbitral
tribunals to be sufficient to grant security for costs. As explained by the tribunal in South
American Silver v. Bolivia,”® if “the existence of these third-parties alone, without
considering other factors, becomes determinative on granting or rejecting a request for
security for costs, respondents could request and obtain the security on a systematic basis,
increasing the risk of blocking potentially legitimate claims”. On this issue, the Tribunal
notes the recent decision in Dirk Herzig v. Turkmenistan, which turned, inter alia, on the
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Orlandini v. Bolivia, { 143 (RLA-034). See also ICCA-Queen Mary Taskforce, Report on Third-
Party Funding, p. 174, April 2018 (CLA-065).

RSM v. Saint Lucia, 1 86 (RLA-019).
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issue of “the explicit non-liability of the third-party funder for a costs award adverse to its
s 237

funded party”.

In illustrating the “irreparable harm” that the Respondent will suffer without an order for
security in the present case, the Respondent points to Mesa’s failure to comply with a $3
million costs order in Mesa Power v. Canada.’*® However, this is irrelevant as the
Claimant was not a party in that arbitration, which involved a different party, Mesa. To the
extent that the Respondent suggests that the Claimant is controlled by Mesa because the
present arbitration is inter alia a duplicative claim of that in Mesa Power v. Canada,?® the
Tribunal cannot decide one way or another until it has seen the Parties’ pleadings which
have yet to be filed. The fact that Mesa has failed to comply with a $3 million costs order
will not advance the Respondent’s case at this stage.

The Respondent’s motion for security for costs is therefore dismissed. For the avoidance of
the doubt, however, the dismissal does not preclude the Respondent from re-applying for
security costs if there is a change in circumstances or if there is new evidence which
suggests that the Claimant may not, or may not be able to, comply with an adverse costs
order.

The Tribunal is mindful of the principle that parties in proceedings like these under
NAFTA Chapter 11 and under the UNCITRAL Rules have an obligation to comply with
orders and awards, including those relating to costs. The Tribunal has not found anything
to indicate that the Claimant will not comply with costs orders and the presumption must
be that in the absence of evidence to the contrary, a party will act in good faith.
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IV. DISPOSITIF

183. On the basis of the foregoing reasons, the Tribunal unanimously decides to:

(a) REIJECT the Claimant’s request for interim measures.

(b) REIJECT the Respondent’s request for bifurcation as premature, and directs that
modifications in accordance with paragraph 93 above be made to the procedural
timetable set out at PO 1 for the scenario where the proceedings are not bifurcated.

(c) ORDER the Claimant to make the disclosures set out at paragraphs 106 and 107.

(d) REJECT the Respondent's motion for security for costs.

184. The issue of costs of the above applications is to be reserved to be decided at a later stage.

Dated: 27 February 2020

Place of Arbitration: Washington, D.C.

/

" Cavinder Bull SC
(Presiding Arbitrator)

On behalf of the Tribunal



