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I. PROCEDURAL BACKGROUND 

1. On 17 December 2025, in accordance with step 7 of scenario 1 of the procedural calendar, 

the Parties filed their Redfern Schedules with the Tribunal. Each Redfern Schedule 

contained: (i) the requesting Party’s requests for document production (the Requests); 

(ii) objections from the opposing Party; and (iii) the requesting Party’s responses to such 

objections. In addition, the Claimant’s Redfern Schedule contained “general comments” 

from the Respondent on the Claimant’s Requests, followed by the Claimant’s response 

to these comments. 

2. This Procedural Order addresses the Parties’ unresolved Requests. 

II. LEGAL FRAMEWORK 

3. Procedural Order No. 1 contains the following provisions on document production: 

4.1  Within the time limit set in Annex 1, a Party may request the other Party 

to produce documents or categories of documents, using the form of 

the “Redfern Schedule” in Annex 2 hereto, in both Word and .pdf 

format. The Tribunal recommends that the number of requests per 

Party do not exceed 20, including sub-requests. A Party wishing to 

exceed this number shall announce it two weeks before the submission 

of the Redfern Schedule, explaining the reasons and need for a 

number higher than recommended. 

4.2  Each request for production shall: 

4.2.1  identify with specificity: 

a.  the type(s) or category of documents whose production is sought 

(for example, letters, emails, minutes of meetings, memoranda, 

notes, reports). Parties shall not use a generic formulation, such 

as “all documents” or “all records”, or use such formulation and 

then define it to “include” specific types of documents; 

b.  the author, sender, recipient, and/or custodian of the requested 

document or category of documents (i.e., by the name of the 

individual, department, entity, or organ, as the case may be). A 

Party asserting that such identification is not possible must 

adequately substantiate such assertion; and 

c.  a date for individual documents or a narrow and proportionate 

period for a category of documents; 
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4.2.2  describe the subject matter in sufficient detail and with 

necessary particulars to enable an effective search for 

responsive documents to be carried out; 

4.2.3 specify that the documents requested are not in the possession, 

custody or control of the requesting Party (or explain why it 

would be unreasonably burdensome for the requesting Party to 

produce them), and that they are likely to exist and be in the 

possession, custody or control of the other Party; and 

4.2.4 explain, with specific references to the record, why the document 

or category of documents sought is relevant to the case and 

material to its outcome and, more specifically, which fact alleged 

in the arbitration the document sought is intended to prove. 

4.3  If the Tribunal considers that a request lacks sufficient specificity, the 

presumption is that it will be rejected. The Tribunal may, however, on 

its own initiative order the production of a subset of the documents 

requested in the event that a relevant and narrow subset can be readily 

identified and the Tribunal considers that the lack of specificity of the 

initial request does not taint the putative disclosure. 

(…) 

4.6 The Tribunal will, in its discretion, rule upon the production of the 

documents or categories of documents having regard to the legitimate 

interests of the other Party, and all of the surrounding circumstances. 

In deciding document production requests, the Tribunal may take 

guidance from the 2020 IBA Rules on the Taking of Evidence in 

International Arbitration. 

4.7  When ruling on production, the Tribunal will in particular take into 

account that a Party shall not be entitled to the production of a 

document: 

4.7.1  seeking to establish a fact that is already proven by evidence on 

record; 

4.7.2 seeking to establish a fact for which the other Party bears the 

burden of proof; 

4.7.3 the search of which would be too burdensome, taking into 

consideration the added value of the document for the resolution 

of the dispute and the burden of the search efforts; and 
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4.7.4 that is privileged and or otherwise protected, provided the legal 

basis for such claim of privilege or protection is set out in 

sufficient detail for the Tribunal to make an informed decision in 

case of objection. 

(…) 

4. Pursuant to paragraph 4.6 of Procedural Order No. 1, quoted above, the Tribunal may 

take guidance from the 2020 IBA Rules on the Taking of Evidence in International 

Arbitration (the IBA Rules), which contain the following provisions: 

Article 3 Documents 

(…) 

3.  A Request to Produce shall contain: 

(a)  (i) a description of each requested Document sufficient to identify 

it, or 

(ii) a description in sufficient detail (including subject matter) of a 

narrow and specific requested category of Documents that are 

reasonably believed to exist; in the case of Documents 

maintained in electronic form, the requesting Party may, or the 

Arbitral Tribunal may order that it shall be required to, identify 

specific files, search terms, individuals or other means of 

searching for such Documents in an efficient and economical 

manner; 

(b) a statement as to how the Documents requested are relevant to 

the case and material to its outcome; and 

(c)  (i) a statement that the Documents requested are not in the 

possession, custody or control of the requesting Party or a 

statement of the reasons why it would be unreasonably 

burdensome for the requesting Party to produce such 

Documents, and  

(ii) a statement of the reasons why the requesting Party assumes 

the Documents requested are in the possession, custody or 

control of another Party. 

(…) 
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5.  If the Party to whom the Request to Produce is addressed has an 

objection to some or all of the Documents requested, it shall state the 

objection in writing to the Arbitral Tribunal and the other Parties within 

the time ordered by the Arbitral Tribunal. The reasons for such 

objection shall be any of those set forth in Articles 9.2 or 9.3, or a failure 

to satisfy any of the requirements of Article 3.3. If so directed by the 

Arbitral Tribunal, and within the time so ordered, the requesting party 

may respond to the objection. 

(…) 

7.  Either Party may, within the time ordered by the Arbitral Tribunal, 

request the Arbitral Tribunal to rule on the objection. The Arbitral 

Tribunal shall then, in timely fashion, consider the Request to Produce, 

the objection and any response thereto. The Arbitral Tribunal may 

order the Party to whom such Request is addressed to produce any 

requested Document in its possession, custody or control as to which 

the Arbitral Tribunal determines that (i) the issues that the requesting 

Party wishes to prove are relevant to the case and material to its 

outcome; (ii) none of the reasons for objection set forth in Articles 9.2 

or 9.3 applies; and (iii) the requirements of Article 3.3 have been 

satisfied. Any such Document shall be produced to the other Parties 

and, if the Arbitral Tribunal so orders, to it. 

(…) 

Article 9 Admissibility and Assessment of Evidence 

(…) 

2.  The Arbitral Tribunal shall, at the request of a Party or on its own 

motion, exclude from evidence or production any Document, 

statement, oral testimony or inspection, in whole or in part, for any of 

the following reasons: 

(a)  lack of sufficient relevance to the case or materiality to its 

outcome; 

(b)  legal impediment or privilege under the legal or ethical rules 

determined by the Arbitral Tribunal to be applicable (see Article 

9.4 below); 

(c)  unreasonable burden to produce the requested evidence; 
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(…) 

(e)  grounds of commercial or technical confidentiality that the 

Arbitral Tribunal determines to be compelling; 

(f)  grounds of special political or institutional sensitivity (including 

evidence that has been classified as secret by a government or 

a public international institution) that the Arbitral Tribunal 

determines to be compelling; or 

(g)  considerations of procedural economy, proportionality, fairness 

or equality of the Parties that the Arbitral Tribunal determines to 

be compelling. 

(…) 

 
4.  In considering issues of legal impediment or privilege under Article 

9.2(b), and insofar as permitted by any mandatory legal or ethical rules 

that are determined by it to be applicable, the Arbitral Tribunal may take 

into account: 

(a)  any need to protect the confidentiality of a Document created or 

statement or oral communication made in connection with and 

for the purpose of providing or obtaining legal advice; 

(…) 

(c)  the expectations of the Parties and their advisors at the time the 

legal impediment or privilege is said to have arisen; 

(d)  any possible waiver of any applicable legal impediment or 

privilege by virtue of consent, earlier disclosure, affirmative use 

of the Document, statement, oral communication or advice 

contained therein, or otherwise; and 

(e)  the need to maintain fairness and equality as between the 

Parties, particularly if they are subject to different legal or ethical 

rules. 

5.  The Arbitral Tribunal may, where appropriate, make necessary 

arrangements to permit Documents to be produced, and evidence to 

be presented or considered subject to suitable confidentiality 

protection. 
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17. In support of its claim for attorney-client privilege, the Respondent cites the Law on the 

Bar of Lithuania, which stipulates in Article 45(2) that “[d]ata from meetings or 

conversations between an advocate and a client may not be used as evidence”.9 

Moreover, Article 46(5) of that same law provides:10 

Getting public or secret access to the information subject to advocate’s 

professional secrecy and using it as evidence shall be prohibited. Information 

subject to advocate’s professional secrecy shall encompass the fact of consulting 

the advocate, the terms and conditions of the contract with the client, the 

information and data provided by the client, the nature of the consultation and the 

data collected by the advocate at the request of the client, as well as other content 

of communication between the advocate and the client, including meetings, 

correspondence, telephone conversations, and other forms of communication. 

18. The Claimant does not dispute that these provisions govern the Respondent’s reliance on 

attorney-client privilege, and the Tribunal finds that there is a sufficiently strong connection 

between the legal privilege at issue and Lithuanian law. Indeed, that law constitutes the 

legal environment in which the Respondent and its lawyers acted when they 

communicated. The application of such law also appears to conform to the Parties’ 

legitimate expectations. 

19. This being so, Belaruskali argues that Article 45(2) of the Law on the Bar of Lithuania 

does not extend to “formal legal conclusions given by the attorney to the client”, and that 

Article 46(5) does not preclude the disclosure of a document “prepared for consulting on 

business/commercial decisions outside the context of the present or any other 

proceedings”.11 

20. Attorney-client privilege is a fundamental principle of justice that is widely protected under 

domestic legislations. It is in line with transnational standards and upheld in investment 

arbitration. Accordingly, the IBA Rules, which codify transnational practice and to which 

the Tribunal may refer for guidance, acknowledge “any need to protect the confidentiality 

of a Document created or statement or oral communication made in connection with and 

for the purpose of providing or obtaining legal advice”. 

 
9  Claimant’s Redfern Schedule, p. 48. 
10  Claimant’s Redfern Schedule, p. 48. 
11  Claimant’s Redfern Schedule, p. 53, 104-105. 
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21. The privilege as set forth in the relevant statutory provisions of Lithuanian law cited by the 

Respondent appears to have a wide scope, covering any “content of communication 

between the advocate and the client”. There is no limitation depending on the form or 

purpose of the legal advice. 

22. The Tribunal thus sees no basis to exclude “formal legal conclusions” from the scope of 

protection. Given that the purpose of seeking advice from a lawyer is generally to obtain 

legal conclusions, it would seem contrary to the very objective of attorney-client privilege 

to carve out such conclusions. Similarly, considering the wide ambit of the statutory rule, 

there is no justification for drawing a distinction depending on the context in which the 

legal advice is sought, i.e., whether it is in respect of litigation or of business decisions. 

23. As a consequence, the Claimant’s Requests Nos 4.1 and 10(ii)(8-11) are denied on 

grounds of attorney-client privilege. 

24. On the other hand, the Claimant’s Request No.10(ii)(12), according to the Respondent, 

concerns legal advice from in-house counsel.  

25. The existence of attorney-client privilege for advice by in-house lawyers is less uniformly 

recognised than that attaching to advice from outside counsel. The Parties provide 

contradictory assertions as to the situation under Lithuanian law, although neither 

supports its position with legal authorities. This being said, Article 9(4) of the IBA Rules, 

as cited above, does not distinguish between in-house and outside counsel when referring 

to the confidentiality of “a Document created or statement or oral communication made in 

connection with and for the purpose of providing or obtaining legal advice”. 

26. The Tribunal is not presently satisfied that the document identified in the Claimant’s 

Request No.10(ii)(12) is exempt from disclosure on the basis of attorney-client privilege. 

Accordingly, the Tribunal grants the request subject to further substantiation by the 

Respondent in the privilege log as to whether attorney-client privilege extends to in-house 

counsel. 

b. Special political or institutional sensitivity  

27. In its “General Comments”, as well as in its objections to several of the Claimant’s 

Requests, Lithuania objects to the production of “classified information under Lithuanian 

law”, which it says includes “[c]ertain categories of information relating to national security 

assessments, intelligence activities, or other protected data”. In support of its position, the 

Respondent refers to provisions of the Law on State and Official Secrets and the Criminal 
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Code, noting that the disclosure of classified information constitutes “a criminal act or an 

administrative offence under Lithuanian law”.12  

28. In addition, in its specific objections to several of the Claimant’s Requests, Lithuania refers 

to the confidentiality afforded by the National Security Law to information provided to the 

Commission for the Coordination of the Protection of Objects Critical for National Security. 

The Respondent also cites EU legislation on the confidentiality of information related to 

the enforcement of restrictive measures, public security, or international relations. 

29. The Claimant argues that the Respondent’s claims of “state secrecy” cannot justify the 

non-disclosure of responsive documents, as the validity of Lithuania’s alleged national 

security concerns is at “the core of the present dispute”. Belaruskali submits that the 

impugned measures adopted by the Respondent did not derive from “genuine interests 

of national security which could justify the Respondent’s measures” and that “the 

Respondent’s actions were driven by political considerations”. In the Claimant’s view, the 

requested documents are therefore “crucial for determining whether the national security 

interests justification of the Respondent’s measures was valid”.13 

30. The IBA Rules stipulate that an arbitral tribunal may exclude evidence on “grounds of 

special political or institutional sensitivity”, including “evidence that has been classified as 

secret by a government”. However, the IBA Rules also make clear that the special political 

or institutional sensitivity of a document does not automatically justify its non-disclosure. 

Rather, a tribunal must determine whether the special political or institutional sensitivity 

of the document constitutes a “compelling” ground for non-disclosure in the context of the 

proceedings at issue. This determination requires a balancing of the competing interests 

at stake, including the Respondent’s concerns for its national security and the Claimant’s 

interest in proving its case.14 Moreover, a party invoking the special political or institutional 

sensitivity of a document should seek to accommodate the disclosure of the document 

with suitable confidentiality protection, e.g., in the form of redactions of certain passages, 

rather than withholding the document in its entirety.15 

31. The Tribunal will conduct the necessary balancing of interests on a document-by-

document basis. In order to enable this assessment, the Respondent is instructed to 

complete the privilege log that is attached to this Procedural Order as Annex C for any 

 
12  Claimant’s Redfern Schedule, p. 4. 
13  Claimant’s Redfern Schedule, p. 9-10. 
14  See, e.g., William Richard Clayton, Douglas Clayton, Daniel Clayton, and Bilcon of Delaware Inc 

v Canada, PCA Case 2009-04, Procedural Order No 13 of 11 July 2012, paras 22; Huawei 
Technologies Co Ltd v Sweden, ICSID ARB/22/2, Procedural Order No 5 of 2 February 2024, 
paras 23. 

15  See Article 9.5 of the IBA Rules. 
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document that is responsive to a Request granted by the Tribunal in respect of which the 

Respondent invokes special political or institutional sensitivity. 

c. Commercial confidentiality 

32. Both Parties refer to grounds of commercial confidentiality in their respective objections 

to Requests from the opposing Party. 

33. The IBA Rules acknowledge that grounds of commercial confidentiality can constitute a 

bar to disclosure. However, again, such grounds need to be “compelling” in order to justify 

non-disclosure, and should be accommodated, as much as possible, by the redaction of 

the confidential information rather than the withholding of the responsive document. 

34. Accordingly, either Party is instructed to complete the privilege log that is attached to this 

Procedural Order as Annex C for any document that is responsive to a Request granted 

by the Tribunal in respect of which that Party invokes commercial confidentiality. 

V. ORDER 

The Tribunal: 

i. decides the Claimant’s Requests in the manner set out in Annex A; 

ii. decides the Respondent’s Requests in the manner set out in Annex B; 

iii. directs the Parties to produce the documents responsive to a Request granted 

by the Tribunal by 28 January 2026; 

iv. directs: 

a)  each Party seeking to redact or withhold a document on grounds of 

confidentiality to: 

i.  produce the document, if claimed to be confidential in part, with 

appropriate redactions; and 

ii. provide to the opposing Party, by 28 January 2026, a privilege 

log in the format of Annex C describing all the documents that it 

has redacted or withheld; 

(b)  each Party, to the extent it opposes the non-disclosure of a document, to 

provide its comments on the opposing Party’s privilege log by 4 February 

2026;  
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(c)  both Parties to make genuine efforts to resolve disputed confidentiality 

claims before submitting any outstanding disputes to the Tribunal by 

11 February 2026, after which the Tribunal will issue further directions. 

 

 
 
 

_____________________________ 
 

Gabrielle Kaufmann-Kohler 
(Presiding Arbitrator) 

 
On behalf of the Tribunal 

 

 

  


































