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LIST OF DEFINED TERMS

Term

2004 Liberalisation (or 2004
Reform)

2004 Reform (or 2004
Liberalisation)

2007 Reforms

amended network requirement

Award on Jurisdiction,
Arbitrability and Suspension

ban on brokers

Definition

See “2004 Reform” below

The series of legislative changes to the legal éaork
governing the health insurance market in the Slovak
Republic, introduced by the Slovak Government in
2004, principally in Act No. 580/2004 Coll. and Axo.
581/2004 Coll.

The series of legislative changebdddgal framework
governing the health insurance market in the Slovak
Republic, introduced by the Slovak Government
between 2006 and 2009 (principally in 2006 and 2007
identified variously by the Parties as the “2007
Reversal” or the “2006 Stabilisation”

Amendment of Act N&B8/&ZJ04 Coll. by Act No.
653/2007 Coll. and amendment of Decree 751/2004
Coll. by Decree 504/2007 Coll. and adoption of @ecr
No. 640/2008 Coll.,, relating to the network of
healthcare providers contracted with by healthriaisce
companies; also identified by the Parties as the
“Minimum Network Provision”

Eureko B.V. v. Slovak RepublRCA Case No. 2008-13,

Award on Jurisdiction, Arbitrability and Suspension
26 October 2010, available at: <http://www.pca-
cpa.org/showpage.asp?pag_id=1414>

Amendment of Sections 6(15) and )66 Health
Insurance Companies Act by Act No. 12/2007 Coll.,
relating to the use of brokers by health insurance
companies; also identified by the Parties as theKer
Provision”



Term

ban on profits

ban on transfers

BIT (or Treaty)

cap on operating expenses

Claimant (or Eureko)

Counter-Memorial on the Merits

Counter-Memorial on Damages

CSFR
ECHR

EC Treaty

ECJ
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Definition

Amendment of Section 15(6) of Healttsurance
Companies Act by Act No. 530/2007 Coll. and
amendment of Section 86d of Health Insurance
Companies Act by Act No. 594/2007 Coll., relatimg t
the use of the “positive result of economic opersf
or profit by health insurance companies; also idiedt
by the Parties as the “Profit Provision”

Amendment of Section 61 of Healtisurance
Companies Act by Act No. 192/2009 Coll., relatimg t
the sale of insurance portfolios by health insueanc
companies; also identified by the Parties as the
“Portfolio Transfer Provision”

Agreement on Encouragement and [tecal
Protection of Investments between the Kingdom ef th
Netherlands and the Czech and Slovak Federal
Republic, signed on 29 April 1991, entering intoct®

on 1 October 1992

The provisions of Actd28/2006, dated 6 September
2006, relating to the operating expenses of health
Insurance companies

Achmea B.V., formerly known as Eureko B.V., a Dutch
private company with limited liability with its diaory
seat in Amsterdam and its head office at Handels2yeg
3707NH Zeist, The Netherlands, Company Reg. No.:
33235189

Respondent’s Counter-Memorial on the Merits, dated
14 February 2011

Respondent’s Counter-Memorial on Damages, dated
11 November 2011

The Czech and Slovak Federative Republic (i880)

European Convention for the Protection of Hama
Rights and Fundamental Freedoms, signed on
21 February 1991, entering into force on 18 Margé2L

Treaty Establishing the European Commumitiopted
25 March 1957, entering into force on 1 January8195

Court of Justice of the European Union



Term
EU

Eureko (or Claimant)

Europska

Health Care Authority

Hearing on the Intra-EU
Jurisdictional Objection
Hearing on the Merits
Hearing on Quantum

Indge Letter

Intra-EU Jurisdictional Objection

Joint Expert Report

Jurisdiction Counter-Memorial

Jurisdiction Memorial
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Definition
The European Union

Achmea B.V., formerly known as Eureko B.V., a Dutch
private company with limited liability with its diaory
seat in Amsterdam and its head office at Handels2yeg
3707NH Zeist, The Netherlands, Company Reg. No.:
33235189

Health Insurance Company Europska zdr4vot
poig’ovia, a.s. v likvidacii (joint stock company, now
liquidated)

Health Care Surveillance artty (in Slovak: Urad pre
dohtad nad zdravotnou starostlivos)), address:
Grosslingova 5, 812 62 Bratislava, The Slovak Répub

Hearing on the Intra-EU Jurisdictional Objectiondhi@
London, United Kingdom, on 24 April 2010

Hearing on the Merits held in London, United
Kingdom, from 12 to 14 December 2011

Hearing on Quantum held in London, United Kingdom,
on 30 January 2012

Letter from Claimant’'s Expert Witneddr Richard
Indge, to the Tribunal, dated 7 December 2011

Respondent’s gdictional objection based on the
Slovak Republic’'s membership of the EU, comprising
the arguments that, as a matter of international la
EU law, Slovak law and German law, the accession of
the Slovak Republic to the EU in May 2004 termidate
the BIT or rendered its arbitration clause inagdbie,
and accordingly that this Tribunal lacks jurisdicti

Expert Report, dated 13 Janfly2, prepared by
Claimant’'s Expert Witness, Mr Richard Indge, and
Respondent’s Expert Witnesses, Mr Michael Peer and
Ms Zuzana Kepkova, following their meeting in Pragu
on 5 January 2012

Claimant's Counteriit@ial on the Intra-EU
Jurisdictional Objection, dated 26 February 2010

Respondent’s Memorial on th&a-EU Jurisdictional
Objection, dated 29 January 2010



Term

Jurisdiction Rejoinder

Jurisdiction Reply

Lisbon Treaty (or TFEU)

Memorial on Damages

Memorial on the Merits

Ministry of Health

Notice of Arbitration

Oberlandesgericht

PCA

Post-Hearing Briefs

Rejoinder on the Merits

Reply on the Merits

repositioning of the Regulator

Respondent (or Slovak Republic)

Slovak Constitutional Court
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Definition

Claimant’'s Rejoinder on thdra-EU Jurisdictional
Objection, dated 16 April 2010

Respondent’'s Reply on the Hhikh Jurisdictional
Objection, dated 23 March 2010

Treaty on the Functionifgltte European Union, done
in Lisbon 13 December 2007, entering into force
1 December 2009

Claimant’s Memorial on Damagésted 24 August
2011

Claimant’s Memorial on theeis, dated 30 July 2010,
(also called “Statement of Reply” by Claimant ag¢ th
time)

Ministry of Health of the SlovdRepublic (Ministerstvo
zdravotnictva Slovenskej republiky)

Claimant’s Notice of Arbitiain, dated 1 October 2008

Oberlandesgericht Frankfurt aminMthe Court of
Appeal located in Frankfurt, Germany)

Permanent Court of Arbitration, serving asisiyg in
this arbitration

Post-Hearing Briefs filed by clea Party, dated
21 February 2012

Respondent’s Rejoinder lom Merits, dated 10 May
2011

Claimant’s Reply on the Meritated 28 March 2011

Amendment of Secti@2 of Health Insurance
Companies Act by Act No. 12/2007 Coll., relating to
the functions of the Health Care Authority; also
identified by the Parties as the “Health Care Autlo
Provision”

The Slovak Repubbpresented by the Ministry of
Finance

The Ustavny sud Slokeps republiky (the
Constitutional Court of the Slovak Republic)

\Y
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Term Definition

Slovak Republic (or Respondent) The Slovak Repubibpresented by the Ministry of

Finance

SMER SMER - socidlna demokracia, a Slovak politjzaity
led by Mr Robert Fico

Statement of Claim Claimant’'s Statement of Claiated 16 June 2009

Statement of Defence Respondent’s Statement ofnbefedated 30 October
2009

SZP Spoléna zdravotnda pofevna, a.s. (joint stock

company), registered seat: Ondavskd 3, 820 05
Bratislava, The Slovak Republic, Company Reg. No.:
35936 835

TEU Treaty on European Union, signed on 7 February 1992
amended by the Treaty of Lisbon, signed on
13 December 2007; amendments entered into force on
1 December 2009

TFEU Treaty on the Functioning of the European Union,
signed on 25 March 1957 (as the Treaty establistnag
European Economic Community); amended by the
Treaty of Lisbon, signed on 13 December 2007,
amendments entered into force on 1 December 2009

Transcript Transcript of the Hearings on the Mer#ad on
Quantum held on 12-14 December 2011 at 30 January
2012, respectively, in London

Treaty (or BIT) Agreement on Encouragement and [Btecal
Protection of Investments between the Kingdom ef th
Netherlands and the Czech and Slovak Federal
Republic, signed on 29 April 1991, entered intacéon
1 October 1992

Tribunal Arbitration tribunal established pursuémtArticle 8 of
the BIT in the present casdchmea B.V. (formerly
Eureko B.V.) v. Slovak Republic

UNCITRAL Arbitration Rules The United Nations Consgion on International Trade
Law Arbitration Rules (1976)

Vi



Term

Union Healthcare

Union Insurance

VCLT (or Vienna Convention)

VZP

ZPO
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Definition

Union zdravotna pimsna, a.s., registered seat:
Bajkalska 29/A, Bratislava 821 08, The Slovak
Republic, Company Reg. No.: 36 284 831, a wholly
owned subsidiary of Eureko

Union paisviia a.s. (joint-stock company), registered
seat: Bajkalska 29/A, 813 60 Bratislava, The Slovak
Republic, Company Reg. No.: 31 322 051

Vienna Convention ore thaw of Treaties, signed on
23 May 1969, entered into force on 27 January 1980

VSeobecnad zdravotnd pdsna, a.s. (joint stock
company), registered seat: Manateyova 17, 850 05
Bratislava, The Slovak Republic, Company Reg Nb.: 3
937 874

The German Code of Civil Procedure
(Zivilprozessordnung), Book 10 of which containg th
German Arbitration Act

viii
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INTRODUCTION

The Claimant

Claimant in this arbitration is Achmea B.V., a Dutprivate company with limited

liability, having its statutory seat in Amsterdanmdaits head offices in Zeist,
the Netherlands. Claimant was previously knowrEaseko B.V.,” until it changed its

name through an amendment of the articles of astsomci of Eureko B.V. that was
executed at the occasion of the merger betweerk&@4/. and Achmea Holding N.V.

on 18 November 2011 (Eureko B.V. being the surgvientity in that merger).

Throughout the relevant period of events underlyimgclaim, Claimant was known as
“Eureko” and, for convenience, the Tribunal willfee to Claimant as Eureko” or

“Claimant” throughout this Award.

The group of companies headed by Eureko is a finhservices group that offers a
range of insurance products internationally, incigchealth insurance, life and non-life
insurance, pension products, asset managementaaking. Eureko operates in the
Slovak Republic through two companies: (i) Uniaisfoviia a.s. (Union Insurance’),
incorporated in 1991 by the Government of the StdRapublic and privatised in 1992,
in which Eureko acquired shares in 1997; and (ijiod zdravotna poi®wvia, a.s
(“Union Healthcare’), a wholly owned subsidiary of Eureko incorpochia 2006 and
funded by Eurekd. This arbitration primarily concerns Eureko’s istraent in Union

Healthcare.

Eureko is represented in this arbitration by Mr MarLeijten, Mr Albert Marsman,
and Mr Igor Zubov of De Brauw Blackstone Westbrogk'., Claude Debussylaan 80,
1082 MD Amsterdam, the Netherlands; and by Mr Réiséer of Achmea B.V.

The Respondent

The Slovak Republic Slovak Republic’ or “Respondent) is a sovereign State,
formerly a part of the Czech and Slovak FederaluRbp. It gained independence on
1 January 1993 and acceded to the European UniBd” *on 1 May 2004. The

Claimant’s Statement of Claim, §111.2, 4-12.
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Slovak Republic is a multiparty parliamentary dermacg, with executive power lying

with the government headed by a Prime Miniéter.

Respondent is represented in this arbitration byAvidrea Holikova of the Slovak
Republic Ministry of Finance, Stefanovicova 5, &7Bratislava, the Slovak Republic;
and by Dr Martin Maisner, Mr Milo$ Olik, Mr Davidyfbach, Mr Martin Subrt and
Mr LCudovit Mi¢insky of Rowan Legal s.r.0., Namestie slobody 1111 86 Bratislava,

the Slovak Republic.

The Dispute

Claimant initiated this arbitration on the basisctdims that the Slovak Republic has
violated the 1992 Agreement on Encouragement andipReal Protection of
Investments between the Kingdom of the Netherlaadd the Czech and Slovak
Federal Republic {Freaty” or “BIT ”).3

Claimant complains that various legislative measum&roduced by Respondent after a
change in government in July 2006 constituted atesyatic reversal of the
2004 liberalisation of the Slovak health insuranwrket that had prompted Eureko to
invest in the Slovak Republic’s health insurancgt@e According to Claimant, these
actions effectively destroyed the value of Eureknigestment. Claimant characterises
the measures as constituting an unlawful indireqir@priation of its investment in
Union Healthcare, in breach difrticle 5 of the BIT. Claimant further alleges that
Respondent’s conduct amounts to a violation of Bi€'s standards of protection
contained in its provisions on (i) fair and equitalireatment including as to
non-discrimination Article 3(1) of the BIT), (ii) non-impairment by discriminatoor
unreasonable measures (Article 3(1) of the BITi)) f(ill protection and security
(Article 3(2) of the BIT), and (iv) free transfer of profits addvidends Article 4 of
the BIT)? Claimant seeksnter alia, compensation in the vicinity of €65 million, or
any other lower or higher amount of damages tha& Tmibunal considers as
appropriate, as well as interest, tax and all co$tthe proceedings. Claimant also

Claimant’s Statement of Claim, §111.16-22.
Signed on 29 April 1991, entered into forcelo@ctober 1992 (Exhibit C-10).
Claimant’s Statement of Claim, §IV; Memorial Damages, fV.1.

Notice of Arbitration, §10; Claimant’s Staterhesf Claim, {V.2; Claimant’s Memorial on the Merit$342;
Claimant’s Reply on the Merits, 1277; Memorial on Raes, TV.1.
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considers Respondent’s position in this arbitratimaconcilable with developments

that have taken place in the Slovak Republic sit¥0 (see below at paragraph 117ff).

The Slovak Republic denies that it has expropri&aceko’s investment or otherwise
violated any obligation—international or otherwispu+portedly owed to Eureko, that
any of Eureko’s claims are viable as a matter at far law, and that Eureko has
suffered any cognizable damages or injury. Respaindsserts that it has complied
fully with all applicable international legal regeinents. Respondent respectfully
requests the Tribunal to dismiss all claims madeQtgimant and to declare that
Respondent (a) has not breached the BIT; and (®)nbainterfered with Claimant’s

investment. Respondent further requests the Talbionaward Respondent costs.

The Slovak Republic also initially challenged thebtinal’'s jurisdiction over the
dispute. A preliminary phase of these proceeddegdt exclusively with Respondent’s
jurisdictional objection based on the Slovak Remdblmembership of the EU. In
essence, Respondent had argued that, as a maitéeroftional law, EU law, Slovak
law and German law, the accession of the SlovakuBlepto the EU in May 2004
terminated the BIT or rendered its arbitration slinapplicable, and that accordingly
this Tribunal lacked jurisdiction to hear the dispythe ‘Intra-EU Jurisdictional
Objection”). On 26 October 2010, the Tribunal issued itsafav on Jurisdiction,
Arbitrability and Suspension dismissing the Intrid-EJurisdictional Objection,
confirming that the Tribunal has jurisdiction toctke the dispute, and declining to
suspend the proceedings until the European Conwnissid/or the European Court of
Justice (the ECJ”) came to a decision on EU law aspects of reladdidged

infringement proceedings.

In May 2011, the Parties agreed that the remaimdethe proceedings would be
addressed within a single phase addressing bofiilitfjaand quantum arguments.
Accordingly this Award addresses Respondent’s reimgiobjection to the Tribunal’s
jurisdiction ratione materiag Respondent’s alleged violations of the Treatyd #me
damage allegedly suffered by Claimant as a re$gltich violations.

Respondent’s Statement of Defence, 111, 2,R@8pondent’s Counter-Memorial on the Merits, 112, 67
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.  PROCEDURAL HISTORY

11. This Tribunal’'s Award on Jurisdiction, Arbitrabifit and Suspension of
26 October 2010 recounts in detail the procedurstbty of the arbitration from its
commencement up until the date that Award was @&Sudhis Part of the Award
recalls key procedural details from the early phafsthe proceedings and summarises

developments in the proceedings since October 2010.

A. Commencement of the Arbitration

12. Pursuant to Article 8 of the Treaty and Article f3ttee UNCITRAL Arbitration Rules,
Eureko sent a Notice of Arbitration to Respondent b October 2008, which

Respondent received on 3 October 2008.
13. Article 8 of the Treaty provides in the relevanttpas follows:

(1) All disputes between one Contracting Party andnvestor of the other
Contracting Party concerning an investment of #tiet shall if possible,
be settled amicably.

(2) Each Contracting Party hereby consents to dudblispute referred to in
paragraph (1) of this Article, to an arbitral trital, if the dispute has not
been settled amicably within a period of six morftiosn the date either
party to the dispute requested amicable settlement.

[..]

(4) The arbitration tribunal shall determine itsroywrocedure applying the
arbitration rules of the United Nations Commissifmn International
Trade Law (UNCITRAL).

(5) The arbitral tribunal shall decide on the basishe law, taking into
account in particular though not exclusively:

< the law in force of the Contracting Party coneghn

« the provisions of this Agreement, and other ratgvAgreements
between the Contracting Parties;

« the provisions of special agreements relatintpéanvestment;

« the general principles of international law.

7 Eureko B.V. v. Slovak RepubliPCA Case No. 2008-13, Award on Jurisdiction, Arbiligband Suspension
(“Award on Jurisdiction, Arbitrability and Suspension”), 26 October 2010, available at: http://www.pca-
cpa.org/showpage.asp?pag_id=1414, 1910-42.
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Constitution of the Tribunal, Language and Place ofArbitration

The Tribunal is composed of Professor Albert Janden Berg (appointed by Claimant
on 17 October 2008), Mr V.V. Veeder (appointed spondent on 6 May 2009, as
substitute for Judge Peter Tomka who resigned a&pril 2009), and Professor
Vaughan Lowe (appointed as Presiding ArbitratoR@rDecember 2008).

The Tribunal and the Parties signed Terms of Appeeémt on 5 March 2009,
confirming the constitution of the Tribunal and idesiting the International Bureau of
the Permanent Court of ArbitrationRCA”) to act as registry in the arbitration. It was

agreed that the language of the proceedings waunglish®

On 19 March 2009, following a preliminary proceduhgaring in The Hague, the
Tribunal issuedProcedural Order No. 1, determining among other things, Frankfurt,
Germany to be the place (seat) of the arbitratdnle reserving the Tribunal’s right to

conduct hearings and meetings at any location dersil appropriate.

Preliminary Jurisdictional Phase

In accordance with Procedural Order No. 1, Clainfdat its Statement of Claim

with accompanying exhibits, on 16 June 2009.

Respondent filed itStatement of Defencewith accompanying exhibits, on 30 October
2009. In addition to rejecting Claimant’s claims the merits, Respondent asserted that
Eureko had not presented sufficient facts to estalglither jurisdictiomratione personae

or ratione materiaé® Respondent also introduced the Intra-EU Jurisdiat
Objection®*

On 3 December 2009, following a teleconference \hih Parties, the Tribunal issued
Procedural Order No. 2 In Procedural Order No. 2, the Tribunal decidedhold a
preliminary jurisdictional phase dedicated to Resfamt's Intra-EU Jurisdictional
Objection, and set a schedule for the Parties’ ssdams, for requests for document
disclosure and for a hearing on the Intra-EU Justgxhal Objection. It was decided

that no action needed to be taken on the questiqurisdiction ratione personaeand

10

11

Terms of Appointment, 113, 5 and 11.
Procedural Order No. 1, 11.

Respondent’s Statement of Defence, 1125-126.
Respondent’s Statement of Defence, 1119-124.
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that document production would take place on thestijon of jurisdictionratione
materiae (relating, inter alia, to the objective criteria of an “investment” and
Claimant’'s compliance with Slovak law). The Trilalmalso noted that there had been
no agreement between the Parties on any form cfotiolation of the hearings in this
case with those in other pending cases againsSlineak Republic in which similar

issues might arise.

In accordance with Procedural Order No. 2, Respansigbmitted its Memorial on the
Intra-EU Jurisdictional Objection on 29 January @@1Jurisdiction Memorial”) and
Claimant submitted its Counter-Memorial on the driU Jurisdictional Objection on
26 February 2010 {urisdiction Counter-Memorial”). Respondent submitted its
Reply on the Intra-EU Jurisdictional Objection o8 Rlarch 2010 (Jurisdiction
Reply”) and Claimant submitted its Rejoinder on thedriU Jurisdictional Objection
on 16 April 2010 (Jurisdiction Rejoinder”).

Document production on Respondent’s jurisdictiatione materiaeconcerns took
place in February and March 2010. Further cornedpoce amongst the Parties ensued
and the Tribunal held a teleconference on 8 Apdl @ after which it informed the

Parties that:

i. The Tribunal has decided not to order any dsate at this time.

il. The Partial Award on Jurisdiction will decidenlg the “Intra EU”
challenge.

iii. The Tribunal is not minded to arrange a secguadsdictional stage
devoted to theatione materiaechallenge if it rejects the “Intra EU”
challenge.

iv.  Points (ii) and (iii) above are without prejadi to the right of the
Respondent to raise arguments based on ‘illegadit / or ‘business
risk’ in relation to questions of liability and t @uantum, if the case
proceeds that far.

V. Similarly, both Parties will be able to makesinerequests for disclosure
in relation to questions of merits and / or quantifnthe case proceeds
that far.

On 24 April 2010, &Hearing on the Intra-EU Jurisdictional Objection was held at
the International Dispute Resolution Centre in Lamd The Tribunal discussed with
the Parties the possibility of approaching the Raem Commission and the
Netherlands Government to provide comments to timumal.
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On 10 May 2010, the Tribunal contacted the Dire@eneral of the Legal Service of
the European Commission and the Netherlands MynaftEconomic Affairs, inviting

them to provide to the Tribunal any further obseores they might have on the
jurisdictional question. The Netherlands Governtmaubmitted observations to the
Tribunal on 23 June 2010 and on 7 July 2010 the@aan Commission provided its
observations to the Tribunal. The Parties weremian opportunity to submit written
comments,inter alia, on the European Commission and Netherlands Gmeanrh

observations on 19 July 2012.

On 12 July 2010, the Tribunal issuBdocedural Order No. 4, in which among other

things, recalling both Parties’ desire for the adpeus and efficient resolution of the
dispute, and Claimant’s willingness to proceed teppre immediately for the merits
“at its own risk” without waiting for the Award odurisdiction to be rendered, the
Tribunal set 2 August 2010 as the date by whichn@at should submit itMemorial

on the Merits, which Claimant proceeded to do on 30 July 20b@pmpanied by

exhibits, four witness statements and an expedrtep

On 16 August 2010, the Tribunal confirmed to thetiPa that it considered that it had

all the material needed for its deliberations amltitra-EU Jurisdictional Objection.

On 26 October 2010 rendered isward on Jurisdiction, Arbitrability and

Suspensiorwhich included the following decisions at paragragi3:

For the reasons stated above, the Tribunal:

(@) DISMISSES the “Intra-EU Jurisdictional Objectio
advanced by Respondent and decides that it hasliction
over the dispute;

(b) REJECTS Respondent's request to suspend the
proceedings until the European Commission andeEd]
have come to a decision on the EU law aspects of th
infringement proceedings;

(c) RESERVES all questions concerning the merasis; fees
and expenses, including the Parties’ costs of legal
representation, for subsequent determination; and

(d) INVITES the Parties to confer regarding the gedural
calendar for the merits phase of the arbitratiamj &0
report to the Tribunal in this respect within 14ysleof
receipt of this Award.
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Consent to Publication of Award

In November 2010, the Parties consented to makiesapb the Award on Jurisdiction,
Arbitrability and Suspension available to the Ewap Commission and the

Netherlands Government.

In May 2011, the Parties consented to make the éwear Jurisdiction, Arbitrability
and Suspension available on the PCA’s website andtfto be published in the
International Law Reports.

Scheduling Matters and Renewed Suspension Request

Pursuant to paragraph 293(d) of the Award on Juatisd, Arbitrability and
Suspension, the Parties conferred on schedulingeraat

On 26 November 2010, Respondent informed the Tabtimat it had applied to the
Oberlandesgericht Frankfurt am Main (th@berlandesgericht) for a declaration of
the invalidity of the Award on Jurisdiction and far declaration that the Tribunal
lacked jurisdiction to decide the dispute betweencko and the Slovak Republic. In
light of this development, Respondent requested tha Tribunal reconsider the
guestion of suspending the proceedings pending fihal decision of the
Oberlandesgericht. Claimant declined to agree saspension and expressed its view
that the matter of suspension had already beem@&xedy debated before the issuance
of the Award on Jurisdiction, Arbitrability and Sension.

On 3 December 2010, following oral and written adtegion with the Parties, the
Tribunal issuedProcedural Order No. 5 in which it (i) reaffirmed its jurisdiction over
the case and declined to suspend the proceedimgieracoring its reasoning in
paragraphs 292 and 293 of the Award on Jurisdicthobitrability and Suspension,
(i) set a schedule for document production to edecthe filing of Respondent’s
Counter-Memorial on the Merits, (iii) invited theafes to comment on preferred
venues for the hearing on the merits, and (ivf@eh a schedule for the remainder of
the written proceedings. The schedule at thattpmnisaged a hearing on liability to
be held in May 2011 and reflected an understandhetyveen the Parties that the
remaining proceedings would be bifurcated betwedakdlity part and, to the extent

necessary, a quantum part.
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On 10 December 2010, the Parties jointly propokatithe May hearing on the Merits

be held at the International Dispute Resolutiontfeeim London.

Written Proceedings on Liability

In accordance with Procedural Order No. 5, andfalg the exchange of document
disclosure requests and objections, on 4 Janudry, 28e Tribunal issueBrocedural

Order No. 6, deciding the outstanding document requests.

Throughout January 2011, the Parties exchangecsmwndence with the Tribunal

concerning compliance with Procedural Order No. 6.

On 26 January 2011, Respondent informed the Trilbafrea recent development in the
Constitutional Court of the Slovak Republic (thetaysy sid Slovenskej republiky or
“Slovak Constitutional Court”). The Slovak Constitutional Court had found that
Section 15(6) of Act No. 581/2004 Coll., as amentgdAct No. 530/2007 Coll. (the
“ban on profits” discussed below at paragraph 96ffas unconstitutional. Respondent
asserted that the unconstitutionality of the PrBfibvision alone does not establish a
breach of the BIT by Respondent and noted thatdine Profit Provision is no longer
in force, Eureko’s investment would not be hindefiein generating a profit in the
future. In response, on 7 February 2011, Clainsantmented that although the Slovak
Constitutional Court had not yet published an adfiopinion, the preliminary finding
of the Slovak Court confirmed Eureko’s positiorthis arbitration.

On 14 February 2011, in accordance with Proced@aer No. 5, Respondent

submitted itsCounter-Memorial on the Merits with accompanying exhibits and an
expert report. On 2 March 2011, Respondent subdhéh additional witness statement
to support its Counter-Memorial on the Merits.

On 28 March 2011, in accordance with Procedurak©Oib. 5, Claimant submitted its
Reply on the Merits with accompanying exhibits and a provisional tratish of the

26 January 2011 judgment of the Slovak Constitafiddourt. In its cover e-mail,
Claimant expressed its views regarding aspectshef judgment, including that
Respondent’s Counter-Memorial on the Merits coutd be reconciled with (i) the
petition made by members of the then Governmenthef Slovak Republic to the

Slovak Constitutional Court back in 2008 and (ie tadoption and issuance of
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legislation amending the “2007 Reversal” in 2016 8011 (discussed below at 119ff).

Claimant requested Respondent to comment on tleestsp

By e-mail dated 30 March 2011, Respondent replieat tClaimant’s e-mail of
28 January 2011 contained “comprehensive conclasishich it would only be able

to address in its Rejoinder on the Merits.

On 15 April 2011, Claimant informed the Tribunaatht had obtained a translation of
the full opinion of the Slovak Constitutional Coutecision of 26 January 2011 and
requested that the hearing on liability scheduledMay 2011 be postponed to the
second half of 2011 and that such hearing address liability and quantum issues.
Claimant justified its proposal by noting that @Blevak Constitutional Court had ruled
on the legitimacy of crucial pieces of legislatimnderlying the present arbitration and
that new legislation had been submitted to the &dowarliament that will
“fundamentally affect the scope of the arbitration.Claimant pointed to the
discrepancy in the views of the Slovak Republidha current proceedings and the
public statements of its new administration. Clamnalso requested the Tribunal to
order the testimony of the then Slovak MinisteFofance.

By letter dated 21 April 2011 Respondent rejectedreasoning advanced by Claimant
concerning the effect of the Slovak Constitutiof@urt decision, but agreed in
principle to a postponement of the hearing, subjectome other adjustments to the
timetable. Respondent also raised again the quesfi suspending the proceedings
until the Oberlandesgericht ruled on the annulmeeporting that the European
Commission had recently initiated “Pilot Proceedihggainst Respondent because of

Respondent’s application of the BIT in this case.

During a teleconference held amongst the PartiesPCA and the Presiding Arbitrator
on 27 April 2011, it was agreed by the Parties thaearing on the merits (covering
both liability and damages) would take place in domfrom 12 to 16 December 2011.

In accordance with a request from the Tribunal, Raeties submitted a joint proposal
on 6 May 2011 for the remaining procedural schedutech provided for written

submissions and document production on quantunesssu

On 6 May 2011, Respondent, again, formally requette suspension of proceedings
pending the completion of the proceedings in theer@bdesgericht, providing an
update on the proceedings before the Oberlandebgeincluding the participation of

10
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the Netherlands, and the interest shown by thegaan Commission and the Czech
Republic. Respondent expressed concerns that ghep&an Commission, having
commenced proceedings against the Slovak Repudlitsidered Respondent to be in
breach of EU law in continuing to participate inesk arbitration proceedings.
Respondent also considered the decision on lighditbe no longer urgent in light of

the ineffectiveness of the ban on profits.

Claimant opposed the revived request for suspenijoietter dated 6 May 2011.
Claimant explained that the proceedings concerheduture use of the BIT, and were
therefore not relevant to the resolution of thespré dispute. Eureko emphasised its
desire for resolution of the present arbitratiororder for Eureko to remain active in
the Slovak market and to avoid “hibernating” itsvastment further. Claimant
considered the potential new legislation not to ebevalid reason to suspend the

proceedings.

On 27 May 2011, the Tribunal informed the Partieattit did not consider the

attendance of the Slovak Finance Minister, Mr WikloS, to be necessary for the fair
and efficient conduct of the remaining proceediofjghe case and declined Claimant’s
request to order his appearance as a witness. Tiibenal also stated that it did not
consider the possibility of the initiation of pratkngs by the European Commission,
or the possibility of a reference of questions bg German courts to the ECJ, or
Respondent’s legislative program, to provide sidhit reason to suspend the
proceedings. It recalled paragraphs 292 and 293tsofAward on Jurisdiction,

Arbitrability and Suspension and declined to sugpe arbitration.

On 10 May 2011, Respondent submitted Rejoinder on the Merits with
accompanying exhibits and an expert report.

Written Proceedings on Quantum

On 24 August 2011, in accordance with the schedgeed by the Parties and
confirmed by the Tribunal on 19 July 2011, Claimfletd its Memorial on Damages
accompanied by exhibits, an expert report on dasjaged a supplementary witness

statement.

On 31 August 2011, in accordance with the schedgieed by the Parties, Respondent
filed document requests relating to damages. Gaimmesponded to the document

11
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requests on 5 September 2011. On 8 September ZRddpondent replied to
Claimant’s objections. On 12 September 2011, ttieunal issuedProcedural Order
No. 7 granting some of Respondent’s document requestsyirte some of
Respondent’s document requests and deeming it ess@cy to decide on others.

On 5 October 2011, Claimant produced documentaupatgo Procedural Order No. 7.
On 12 October 2011, Claimant acceded to a furtbeumhent request by Respondent.

On 11 November 2011, in accordance with the agsebeédule, Respondent filed its
Counter-Memorial on Damagesaccompanied by exhibits and an expert report.

On 22 November 2011, the Parties submitted the saheitnesses that they intended
to call for cross-examination. Hearing attendew®s @ther logistical matters were dealt
with in correspondence dated 25 November 2011, camohg a 29 November 2011
teleconference. Follow-up submissions were exob@ragn 30 November 2011 and

hearing arrangements were finalised on 2 Decentiikt.2

One week before the scheduled hearing, on 7 Deae@2bEl, Claimant’'s expert
witness, Mr Indge (of Ernst & Young), sent a letterthe Tribunal wishing to “revise
and clarify certain areas” of his expert reporteda?4 August 2011, in order to assist
the Tribunal and address certain points made bydteent's expert withesses from
KPMG (the ‘Indge Letter”). This included: (1) a revision of the adminaion costs
in Model E of his report and the method of estimgtiexpected dividends;
(2) a correction of the data used for Appendix 8drassing an error made in his
original report; and (3) a resultant amendmentt dresent value of Union under his

Methodology 1. Mr Indge attached to his letterised Appendices D and F.

By letter dated 8 December 2011, Respondent’'s expiéness, Mr Peer of KPMG,
stated that they “would need time to understande¢hesed calculations relied upon by
Mr Indge and to consider those changes in lighthefremainder of the model.” The
same day, Respondent wrote to the Tribunal, remgeatpostponement of the hearing
to provide adequate time to react to the Indgeeketir alternatively to proceed with
the hearing but exclude the question of damagegvwjuestion should be rescheduled
to a later time. Claimant wrote to the Tribunaltth considered Respondent’s response
disproportionate to the types of changes madednritige Letter and that Respondent

was seeking an excuse to delay the hearing.

12
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The Tribunal conveyed a message to the Parties@ec8@mber 2011 that it would not
at that moment postpone the hearing, but wouldessdthe procedural aspects raised

by the Parties on the morning of the first dayhef hearing.

On 9 December 2011, the Parties submitted briehsames of their main submissions.

Hearing on the Merits

From Monday, 12 December 2011 to Wednesday, 14 rbleee2011, dlearing on
the Merits was held at the International Dispute Resoluti@nt@ in London. Present

at the hearing were:

Tribunat Professor Vaughan Lowe
Professor Albert Jan van den Berg
Mr V. V. Veeder

Claimant Counsel
Mr Marnix Leijten, De Brauw Blackstone WestbroeR/N.
Mr Rogier Schellars, De Brauw Blackstone Westbridek.
Mr Albert Marsman, De Brauw Blackstone Westbroek/ N.
Mr Igor Zubov, De Brauw Blackstone Westbroek N.V.

Party Representative
Mr René Visser, Eureko B.V.

Witnesses

Mr Willem van Duin

Mr Fred Hoogerbrug

Mr Bjarne Jorgen Slorup
Mr Tibor Borik

Mr Peter Pazitny

Mr Richard Indge

Respondent  Counsel
Mr Martin Maisner, Rowan Legal
Mr Milos Olik, Rowan Legal
Mr David Fyrbach, Rowan Legal
Mr Martin Subrt, Rowan Legal
Mr Cudovit Micinsky, Rowan Legal
Ms Bohdana Jedikova, Rowan Legal
Ms Isabela VrSkova, Rowan Legal

Party Representatives

Mr Matej Sapak, Ministry of Finance, Slovak Repuabli
Mr Radovan Hronsky, Ministry of Finance, Slovak Rbjic
Mr Matej Bobovnik, Ministry of Finance, Slovak Reyic

13
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Witnesses

Professor Dr Dr Thomas Gerlinger
Mr Michael Peer, KPMG

Ms Zuzana Kepkova, KPMG

Reqistry Ms Judith Levine, Permanent Court of Arbitration
Ms Gaélle Chevalier, Permanent Court of Arbitration

Court Reporter Merrill Legal Solutions

Interpreters: Ms Brigitte Puhl
Ms Silke Schoenbuchner
At the outset of the hearing, the Presiding Arlaranvited the Parties to address
several outstanding procedural issues. The fiest the matter of the Indge Letter and
its effect on the remainder of the proceedings.tetAhearing from the Parties, the
Tribunal decided to continue with the hearing @ability and, in the meantime, asked
the expert witnesses on damages from both side®réer about the possibility of
proceeding with their testimony. The second mattncerned the presence at the
hearing of two Ernst & Young employees, Ms VictoNall and Ms Elizabeth Perks, to
assist Claimant’s counsel. The Tribunal ruled tihaly could be present. The third
matter concerned scheduling of witnesses and thethfomatter concerned the
characterisation of Claimant’'s witness, Mr Petetifdg, whom the Tribunal decided

could be treated as an expert witness.

Each Party then presented arguments on the mexitsaaswered questions from the
Tribunal. The above-listed witnesses were subjectdirect examination, cross-
examination, and re-direct examination as well asstjons from the Tribunal, as

recorded in the Transcript.

The Tribunal consulted further with the Parties émel expert withesses on damages
about the timing and nature of their oral evidende.was decided that the experts
would meet and produce a joint report setting oeds of agreement and disagreement,
that the Parties would be offered an opportunitgdeament on the joint report, and
that the experts would then appear as withess@&® danuary 2012. A draft version of
Procedural Order No. 8, setting out these procédteps, was circulated to the Parties

for their review and comment.

At the close of the hearing, the Tribunal remariteat it had a sense “that a settlement

in this case would be a good thing, in that the saiof both sides seem to be

14
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approximately aligned, and that the black and whkitution of a legal decision in
which one side wins and the other side loses ighebptimum outcome in this case.”
The Tribunal emphasised that it was not its roléget involved in this in any way at
all” but suggested that should the Parties desiseek out somebody who might act as
a mediator or reconciliator, the Secretary-Genefahe PCA might be in a position to
assist. The Tribunal noted that any such stepsidvbe taken in parallel with the
continuation of the casé. The Tribunal also kept well in mind (as it hachddefore
and still does) that the Parties have not expreaglyorised it to decide their dispute as
“amiable compositetiror “ex aequo et boriaunder Article 33(2) of the UNCITRAL

Arbitration Rules.

Further Proceedings on Quantum

On 16 December 2011, having consulted with the i¢zartthe Tribunal issued
Procedural Order No. 8 setting out the procedural steps for the Parteegert

witnesses on damages to confer and report to thmifal in advance of a one-day
hearing; as well as directions with respect to doenting Claimant’'s name change,

and submitting any amendments to the hearing trgmsc

In accordance with Procedural Order No. 8, thei@arexpert witnesses on damages
exchanged correspondence and data, and then npetrson in Prague on 5 January
2012. On 13 January 2012, they submittedbiet Expert Report setting out their

areas of agreement and disagreement, and the ssfasdheir disagreement.
On 20 January 2012, the Parties exchanged commet® Joint Expert Report.

Also on 20 January 2012, Claimant submitted docusnemidencing Eureko B.V.’s
name change to Achmea B.V. It explained that #m@erchange was effective through
an amendment of the articles of association of lEui.V. that was executed at the
occasion of the merger between Eureko B.V. and Azhiolding N.V. (Eureko B.V.
being the surviving entity in that merger) on 18vRmber 2011. Claimant attached the
deed of merger and amendment of the articles afcad®on; the filing of the name
change with the commercial register; and an overwé historical information for

Achmea B.V. from the commercial register.

12

Transcript, 14 December 2011, pp. 140-142. Swepp. 45-46.
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65. Pursuant to Procedural Order No. 8, on Monday, &tudry 2012, &Hearing on
Quantum was held at the International Dispute Resolutiemt€ in London. Present

at the hearing were:

Tribunat Professor Vaughan Lowe
Professor Albert Jan van den Berg
Mr V. V. Veeder

Claimant Counsel
Mr Marnix Leijten, De Brauw Blackstone WestbroeR/N.
Mr Albert Marsman, De Brauw Blackstone Westbroek/ N.
Mr Igor Zubov, De Brauw Blackstone Westbroek N.V.

Witnesses
Mr Richard Indge, Ernst & Young

Other
Ms Victoria Wall, Ernst & Young
Ms Elizabeth Perks, Ernst & Young

Respondent  Counsel
Mr Martin Maisner, Rowan Legal
Mr Milos Olik, Rowan Legal
Mr David Fyrbach, Rowan Legal
Mr Cudovit Mi¢insky, Rowan Legal

Party Representatives
Mr Matej Sapak, Ministry of Finance, Slovak Repabli
Mr Matej Bobovnik, Ministry of Finance of the SldvRepublic
Witnesses
Mr Michael Peer, KPMG
Ms Zuzana Kepkova, KPMG
Registry Ms Judith Levine, Permanent Court of Arbitration

Court Reporter Merrill Legal Solutions

66. The Presiding Arbitrator noted that Claimant hadrged its name to Achmea B.V.,
but expressed the Tribunal's preference to contnefierring to Claimant by the name

“Eureko” during the hearing.

67. Claimant’'s counsel expressed regrets on behalfl@fhfant’'s representative, Mr René

Visser, who was unable to attend the hearing fosqreal reasons.

16



68.

69.

70.

71.

72.

73.

E-SR Final Award
7 December 2012

Each Party presented arguments on damages andradsyuestions from the Tribunal.

The above-listed withesses were subject to dineatnénation, cross-examination, and
re-direct examination as well as questions fromTthieunal to the witnesses separately
and collectively, as recorded in the Transcript.

At the close of the hearing, the Tribunal consulieth the Parties and indicated that
they would request Post-Hearing Briefs as wellusrsssions on costs shortly after the

hearing.

Post-Hearing Proceedings

On 6 February 2012, the Tribunal confirmed to theiPs its request for “concise Post-
Hearing Briefs” as discussed at the hearing. Inoatance with the Tribunal's
directions, the Parties submittBdst-Hearing Briefson 21 February 2012.

In accordance with the Tribunal’'s further direcg8oof 18 February 2012, the Parties
submittedSubmissions on Cost®n 27 February 2012. As set forth in the Parties’
submissions, Claimant's costs amounted to €4,22527] Respondent’s costs
amounted to €13,102,971.21. On 28 February 20i#m@nt wrote to the Tribunal,
requesting that Respondent be ordered to clagf@itbmission on Costs by providing a
breakdown of counsel fees by law firm and of exfees by each individual expert.
Following further correspondence from the Partibe, Tribunal requested on 7 March
2012 that both Parties update their SubmissionSasts with further details regarding
counsel and expert fees and a breakdown of sudk aosording to the phases of the

arbitration. On 12 March 2012, the Parties sulmdi®evised Submissions on Costs

In accordance with the Tribunal’s directions, treetieés submittedReply Submissions
on Costson 16 March 2012. On 19 March 2012, Respondententm the Tribunal
regarding what it considered to be misrepresemtatio Claimant’s Reply Submission

on Costs. On 20 March 2012, Claimant replied tegeadent’s comments.

On 21 March 2012, the Tribunal informed the Partiext it considered that it had all
the materials it needed for its deliberations andhtstanding issues and requested the
Parties to refrain from further correspondencéhmdabsence of a formal application by

a Party to the Tribunal.

This figure reflects a correction issuedthg Tribunal on 14 December 2012, in accordandk witicle 36 of the
UNCITRAL Rules, which is incorporated into this colidated electronic version of the Final Award.
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Developments before the German Courts

The Tribunal takes arbitral notice, from the publiecord, of the following
developments. On 10 May 2012, the Oberlandesdeissied a decision rejecting
Respondent’s application for a declaration thatAlaard on Jurisdiction, Arbitrability
and Suspension was invalid as a result of the mabsi lack of jurisdiction over the
dispute between Eureko and the Slovak Repudblidhe Oberlandesgericht held that
Article 344 TFEU (prohibiting EU Member States frosubmitting a dispute
concerning the interpretation or application of feU or TFEU to any method of
settlement other than those set forth in the Tesatwas applicable only to disputes
between EU Member States and not in the contettteoinvestor-State dispute at hand.
The Oberlandesgericht also declined to requestlavpnary ruling from the ECJ under
Article 267 TFEU, noting that the role of the E@Jsuch a procedure was to address
the validity of EU law in general terms, not to aiecon the validity of Article 8(2) of
the BIT. The Oberlandesgericht also observed thaeference to the ECJ was
unnecessary as the Oberlandesgericht had no rddsow@ubts regarding the
interpretation of Article 344 TFEU.

The Tribunal understands that Respondent is apypetie aforementioned decision in
the German Federal Supreme Court (the “Bundesdshiofi) in Karlsruhe. As of the
date of this Award, that Court has not determindetver to make a reference to the
ECJ under Article 267 TFEU.

HISTORICAL AND FACTUAL BACKGROUND

The following summary of the historical and factickground is drawn from the
Parties’ pleadings and is presented to give contegiaimant’s investment and alleged
violations of the BIT. In the course of the Pastisubmissions, however, it became
apparent that the Parties differed significantlyespect of the factual implications of
these developments, as well as their relevancannitie framework of the BIT. The
Parties’ competing characterisations of the factuatord, and the Tribunal’s

observations thereon, are presented subsequently.

13

Oberlandesgericht Frankfurt am Main (decision datk@ May 2012, reference no. 26 SchH 11/10)
http:/Mmww.lareda.hessenrecht.hessen.de/jportélfitthdj/page/bslaredaprod.psmi?doc.hl=1&docligRE120010262
%3A|uris-r00&documentnumber=1&numberofresults=1&stoccase=1&doc.part=L&paramfromHL=true#focuspoint
(available only in German).

18



17.

78.

79.

80.

81.

82.

E-SR Final Award
7 December 2012

The Independence of the Slovak Republic and its Aession to the European Union

Starting in 1989, Czechoslovakia (from 1990 the dbzeand Slovak Federative
Republic (CSFR’)) underwent a profound transformation from a atist system of
central economic planning to a free market economgy democracy under the rule of
law. According to the Slovak Republic (and as thabunal accepts), this
transformation necessitated the creation of a igefit legal framework, which would
safeguard the functioning of the new system andepton of the participating

subjects.**

Integration into the European Community and Couo€ilEurope was a priority in
fostering the economic and political stability dedi while ensuring the protection of
foreign entities entering a then-emerging free rark

In 1989 Czechoslovakia initiated contact with thedpean Community. Negotiations
resulted in the conclusion on 16 December 1991 hef European Agreement
Establishing an Association between the Europeamranity on the one hand, and
the CSFR, Hungary and Poland on the otfierThat Agreement was subject to

ratification.

During the same period, the CSFR concluded, amtmgy ¢hings, bilateral agreements
on the promotion and protection of investmentduiiag the BIT with The Netherlands,
which was signed on 29 April 1991 and came inteddrom 1 October 1997.

The CSFR became a member of the Council of Eurodeassignatory to the European
Convention for the Protection of Human Rights anddamental FreedomsgCHR”)
on 21 February 1991. The ECHR has been in forcth&oCSFR since 18 March 1992.

The Slovak Republic separated from the CSFR andrbecan independent State on
1 January 1993. It succeeded to the CSFR-NettrIBiT, as well as to the ECHR, as
of the day of its independence. Because of thé& splthe CSFR, the CSFR
Association Agreement of 16 December 1991 was netdied. The Slovak Republic
renegotiated its relationship with the European @amity by concluding the

14
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Respondent’s Memorial on the Intra-EU JurisdictioDbjection, 7.
Respondent’s Memorial on the Intra-EU Jurisditail Objection, 17-8.
Respondent’s Memorial on the Intra-EU Jurisditdil Objection, 17-9.

Respondent’s Memorial on the Intra-EU Jurisditwdil Objection, 199-10. The Netherlands has beearaber of the
EU since it became party to the Treaty of Romelistang the European Economic Community on 25 Mdr@57.
The Netherlands had become a party to the Eurapeawmention for the Protection of Human Rights anddamental
Freedoms on 31 August 1954.
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Agreement Establishing an Association between th®gean Communities and their
Member States [including The Netherlands] and tlevak Republic on 4 October
1993. This Association Agreement has been in feiwee 1 February 1998.

On 16 April 2003, the Slovak Republic signed thecession Treaty'® and its
membership of the EU became effective when the #gioa Treaty entered into force
on 1 May 2004.

On 1 December 2009, the Lisbon Treaty enteredfore for all EU Member States,
including the Slovak Republic and the Netherlands.

The Evolution of the Slovak Heath Insurance Sector

The Constitution of the Slovak Republic, adoptedlo8eptember 1992, provides in
Article 40 as follows™

Every person shall have the right to protect hiser health. Through medical
insurance, the citizens shall have the right tee freealth care and medical
equipment for disabilities under the terms to bmvjted by law.

In 1993, the Slovak Republic established a mangaémd universal public health
insurance system in which the payment of a dedichtalthcare levy was made the
shared responsibility of employers and employddsder this system, the State makes
contributions for economically-inactive memberstié populatiorf’ The system was
created by Act No. 9/1993 Cdfl. Initially administered by a single state-ownedakie
Insurer, this system was modified in 1994 by Act. I263/1994 Coll. to permit the

creation of other state-owned and private entitiesperform public healthcare

18
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Respondent’s Memorial on the Intra-EU Jurisditl Objection, 1112-13.

Treaty between the Kingdom of Belgium, the Kiagdof Denmark, the Federal Republic of GermanyHhkenic
Republic, the Kingdom of Spain, the French RepublieJand, the Italian Republic, the Grand Duchy of
Luxembourg, the Kingdom of the Netherlands, the Répwof Austria, the Portuguese Republic, the Repmubfi
Finland, the Kingdom of Sweden, the United KingdohGreat Britain and Northern Ireland (Member Statéthe
European Union) and the Czech Republic, the Republitstmnia, the Republic of Cyprus, the Republic ofviat
the Republic of Lithuania, the Republic of Hungahg Republic of Malta, the Republic of Poland, the Réiplof
Slovenia, the Slovak Republic, concerning the adoessf the Czech Republic, the Republic of Estoni® th
Republic of Cyprus, the Republic of Latvia, the Repubf Lithuania, the Republic of Hungary, the Repalodf
Malta, the Republic of Poland, the Republic of Slaaemhe Slovak Republic concerning the AccessiorT loé
Czech Republic, the Republic of Estonia, the Repulblicyprus, the Republic of Latvia, the Republic of Liémia,
the Republic of Hungary, the Republic of Malta, thep®dic of Poland, the Republic of Slovenia and thmv&k
Republic to the European Union, signed on 23 Seppe®03, entered into force on 1 May 2004, (2003) D236
of 23 September 2003. Available at: http://eurdexopa.eu/JOHtmI.do?uri=0J:L:2003:236:SOM:en:HTML.

Respondent’s Statement of Defence, 5. Giveratfiguage of this arbitration, all quotations frorman-English
text are here given in English translation, as edjie not disputed by the Parties.

Respondent’s Statement of Defence, 6. ActINk®93 Coll. (Exhibit R-2).
Exhibit R-2.
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functions®® As some individuals are likely to require more hiezdre expenditure than
others, the system provided for the aggregationthef greater part of the funds
collected, and their redistribution among the healisurance entities in accordance
with a formula that reflects the different predatteeeds of the policyholders of each of
the separate entities. Act No. 273/1994 Coll. aishibited the use of levied funds for
non-healthcare purposes and capped the administrexipenses of health insurers at

4 percent of collected premiums.

By 2004, the Slovak healthcare system had accuetilatdeficit of approximately
SKK 26 billion?* The Government of the Slovak Republic contributeder
SKK 20 billion to reduce the debt and set abouteform the system. This was the
“2004 Liberalisation’ (or the “2004 Reforni) of the health insurance sector. The
2004 Reform aimed at achieving a mix of public anigate investment: Among the
reforms, two Acts adopted on 21 October 2004 arécpéarly important in the context
of this case: Act No. 580/2004 Céfland Act No. 581/2004 Cdfl.

The most significant aspects of the 2004 Reform beagummarised as follows:

(@) health insurance companies were permitted to makigpand to dispose
of profits subject to the laws applicable to otbemmercial entities;

(b) health care providers, including State-owned hafgitvere privatised and
free to compete in the provision of health carevises ordered by health
insurance companies;

(c) no cap was imposed on the administration costs ed#ltih insurance
companies;

(d) health insurance companies were free to competdiéonts;

(e) existing health insurance companies were privatised converted into
joint stock companies;

(H an independent Regulator, neither controlled naeurthe influence of the
Government, was established to supervise the hieasltinance sector;
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Respondent’s Statement of Defence, 110. Act2¥8/1994 Coll. (Exhibit R-4). See also Claimanttat&ment of
Claim, 1111l .1-11.

Respondent’s Statement of Defence, 116.

Claimant’s Statement of Claim, 111.12-14, Abls. 580/2004 Coll. and No. 581/2004 Coll. (Exhilit20 and C-
21).

Exhibit C-20.
Exhibit C-21.
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(g) citizens could switch between licensed health imsce companies once
each year;

(h) the insurance premium for the basic level of hemsurance was fixed by
law;

(i) the system of premium redistribution was appliedB%05 percent of the
premiums that each health insurance company wittednb receive from
its clients;

() it was intended that the scope of the (mandatoagjcblevel health care
package would be reduced and could be suppleméntedny insured
person who wished to pay for (voluntary) additionealth insurance; and

(k) a user fee was introduced, payable by the insuneth® occasion of each
visit to a healthcare provider and on each presorip®

The 2004 Reform made the Slovak health insurancekehaattractive to private
investors, but it was unpopular with part of thelation. Further, the liberalisation
faced strong political opposition within parts t8vak Parliament; and it was made
the subject of a constitutional challerfge.

Eureko’s Entry into the Slovak Health Insurance Market

Eureko has been active in the Slovak Republic si®8¥, when it purchased shares in
Union Poist’'oviia a.s.(*Union Insurance’), a Slovak corporation privatised in 1992
which offered a range of insurance products, indgdravel insuranc& In December
2005, shortly after the 2004 Reform, Eureko appf@da license to operate a health
insurance compariyand incorporated in the Slovak Republic a new amypUnion
Healthcare (*Union Healthcare’), on 9 March 2006 as a ‘greenfield’ operation to
offer basic level healthcare insurariée.Union Healthcare was established with an
initial investment of SKK 110 million upon incormdron and a further
SKK 2,180,300,000 prior to 25 October 2006, theedaf Claimant's last cash
investment in Union Healthcare. By 1 January 2Q07Mpn Healthcare had obtained a

share of around 8.5 percent of the Slovak heatthrance market
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See Exhibit C-19, C-20, C-21; Statement of Claith1¥i—I11.22.

Statement of Defence 119-22, 27; Exhibit C-110.

Statement of Claim 111.9-10.

Claimant’s Memorial on the Merits, §71.

Respondent’s Statement of Defence, 126; Claim&ttdtement of Claim, 111.11, 111.15, 111.24.
Claimant’s Statement of Claim, §{11.15, Ill. Bxhibit C-22.
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Reforms in the Slovak Health Insurance Sector in Z6—2009

On 17 June 2006, parliamentary elections in thegdrepublic resulted in the victory
of the SMER Social Democracy partysf/ER”), led by Mr Robert Fico, who assumed
the office of Prime Minister. Over the course @08 and 2007, the new Slovak
Government introduced a series of changes to tje¢ feamework governing the health
insurance market. These measures were refert@gd@aimant as the “2007 Reversal”
and by Respondent as the “2006 Stabilisation.Willt be convenient here to refer to
them neutrally as the2007 Reforms” despite the fact that not all of the relevant
measures were adopted in 2007. It is also conmetoesummarise all of the legislative

reforms together, before turning to other developtsie

Act No. 522/2006 Coll. adopted on 6 September 2006, introduced a caphen
operating expenses of health insurance comparties'dap on operating expensép

in the following terms*

86a(1) A health insurance company may spend, indlevant calendar year,
for operational activities of health insurance camp not more than
4% of the sum of premium prior to redistribution pemium for the
relevant calendar year (the “annual sum”).

The cap on operating expenses took effect frornialy 2007 and was subsequently
reduced to 3.5 percent of premium revenue by Act B&D/2007 Coll., adopted on
25 October 2007.

Act No. 12/2007 Coll. adopted on 12 December 2006, introduced a baheonse by
health insurance companies of brokers to sell heafiurance (theldan on brokers’)

as follows™

86(17) A health insurance company must not cartyrecruitment of insured
under a mandate agreement or intermediary agreemutit natural
persons or legal entities for financial or non-finel consideration.

86(18) A health insurance company must not givéheinsured, for receipt
and acceptance of application for public healttuiasce, a financial
reward, non-financial reward or other financial,tem@l or immaterial
benefit, to which the insured is not entitled undmrblic health
insurance.
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Exhibit C-40.
Exhibit C-47.
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The Act further gave the Government the right imaee the Chairman of the Health
Care Authority, on the initiative of the Ministef Health, for reasons other than those

provided by statute (theépositioning of the Regulator).

Government Resolution 462/2007adopted on 23 May 2007, instructed the Minister
of Health to draft a legal regulation to ban theegation of profit from public health
insurance and to reduce health insurers’ operdtiumals from four percent to three
percent; and also to submit a project for the distainent of a single health insurance
company governed by public laf.

Decree 504/2007adopted on 24 October 2007, ended the abilitijeaflth insurance
companies to contract freely with healthcare pressdand imposed a requirement that
the health insurance companies contract with 34edlastate hospitals for the provision
of facilites (the ‘amended network requirement).®” Decree 504/2007 was
subsequently replaced lyecree 640/2008which maintained and supplemented the
requirements of the 2007 decr&e.

Act No. 530/2007 Coll.adopted on 25 October 2007, introduced a req@nénhat all
profits from health insurance be used for healtagamrposes (theban on profits”): *°

815(6) If, following the fulfilment of the requineent set in paragraph 1 letter
(b) the result of economic operations in public Itreansurance is
positive, it may be used only for payments to sextent as is set in a
special regulation 25) by no later than the endhef calendar year
following that calendar year for which positive utsof economic
operations was reported, and in a manner not poaingsk for
systematic and effective fulfiiment of obligationved by the health
insurance company to ensure available healthcaderuthis Act
(paragraph 1(a)) and not contradicting the oblaatof the health
insurance company to make proper and timely paysrienthealthcare
provided.

Act No. 594/2007 Coll. adopted on 28 November 2007, supplemented thaspros
of Act. No. 530/2007, in the following ternS:
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Exhibit C-37.
Statement of Claim f111.177-121.
Exhibit C-55.
Exhibit C-41.
Exhibit C-61.
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886d A health insurance company shall meet itgyatibn to use the positive
economic result generated from public health insteato pay for
healthcare under § 15 paragraph 6 for the firsetim 2009, and in
respect of the financial year 2008.

The reforms continued in 2008 and 200%ct No. 581/2008 Coll. adopted on
25 November 2008, increased from 85.5 percent tpe96ent the portion of received
premiums to be redistributed among health insuraoogpanies in accordance with the
expected needs of their particular client portfliobliged health insurance companies
to submit their budgets for scrutiny by the Goveent and amended the solvency
requirements imposed on health insurance compangegiiring that the financial

obligations of insurers be met within 30 d&Ys.

Act No. 192/2009 Coll. adopted on 30 April 2009, ended the possibilityadealth
insurance company selling its insurance portfali@mnother health insurance company
and required that in the case of insolvency ofremuriance company its portfolio must
be transferred without payment to one of the twateSinsurance companies (tHaah

on transfers’). *?

Alongside these measures, officials of the Slovaké&nment made a number of
statements, both publicly and in the course ofesondence exchanged with Eureko.
Although the Parties differ as to the meaning agdiicance of these statements and

exchanges, their content is recounted here.

In August 2006, the incoming Slovak Governmentessa Manifesto setting forth its
positions on a wide range of issues. In relevaant, with respect to healthcare, the
Manifesto provided as follow?%:

The Government considers health, equality in heedtie provision, and health
care availability as the fundamental right of eveitizen. Maintenance and
improvement of health is the best investment fetrang economy and satisfied
society. The Government considers health care torte of its priorities. The
mission of health care is the provision of cargh® public using public money
and therefore it has to be under public scrutiny.

The Government will ensure the principle of solifam health care. A socially

oriented state must not dispose of the resportyibibr ensuring access to
adequate health care to all its citizens. The safphis care must be defined by
the law and, to that extent, health care mustrnfied from health insurance.

41
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Exhibit C-68, C-69.
Exhibit C-72.
Exhibit C-16, pp. 33-35.
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Already in 2006, the Government will cancel somesféhat are not directly
related to the provision of health care and ensanepensation for the providers.

The Government is aware that the discrepancy betwhes lack of funds and the
expectations of the population can only be solvgdraintaining economically
and socially sustainable participation in selectgges of health care. The
Government considers the support of voluntary healsurance to be critical
while enabling access to health care not paid fileenhealth insurance and to a
reduction of the immediate financial impact of speltticipation. The Government
will consider the possibility of tax relief againsayments of the voluntary health
insurance.

[..]

The Government will ensure an increase of fundshealth care in 2007 by
increasing insurance premium payments for citizghere the payer is the state
from 4% of the average wage to 5%. The Governmahtensure that public
spending in health care expressed in GDP percena lgrowth tendency and that
it respects the principle of approximation to adweth states of the European
Union.

The Government will support multi-source financiofi health care. It will
contribute to the fund for compensation of extrgn@#manding procedures. The
Government considers the constitutionally guarahtetem of health insurance,
based on the solidarity principle, to constitute tiasis of health care funding. The
Government will restore the public character of th8eobecna zdravotna
poistowia and Spolkina zdravotna poistéia health insurance companies. The
Government will enforce such a legal environmemtwhich all health insurance
companies have equal conditions regardless of tlegjal form, and which
prevents insurance companies from inefficient manant of the funds of the
insured. The Government will enforce that the amoah health insurance
companies’ operating costs as of 2007 be limitedalyto a maximum of 4% of
the mandatory health insurance premiums collected.

The Government will not admit such legislative apesin health care that could
lead to damaging the reputation of the Slovak Rbpuly failing to ensure an
adequate protection of domestic and foreign investm The Government accepts
all forms of ownership of health care facilitiesdaih will create conditions for
their multi-source financing.

The Government will revoke the present form of msice premiums accounting.

The Government will pay maximum attention to the ws all possibilities of
financing investment activities in health careJuing the EU funds.

[.]

The Government supports decentralisation in healthe management while
introducing the methodological, regulatory, andtoanrole of the state vis-a-vis
all health care facilities. In hospital care, iflveinforce the role of the state as the
owner of faculty health care facilities, faciliti@sth nationwide scope, and those
performing special tasks in emergency situations.

The Government will ensure availability and quabfiyhealth care for all citizens
and it will prevent uncontrolled and inefficienttersion of the network of health
care facilities. At the same time, it will supptre restructuring of the network of
health care facilities giving preference to thesfar of activities to the outpatient
sphere — including walk-in care, to achieve purfdspecialisation and growth in
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guality and productivity of the services provid&tedically and financially highly
demanding health care procedures will only be plediat accredited workplaces
of selected facilities.

The Government will support the creation of comais for transparent
competition of health care providers. At the samme it will support creation of a
system of a differentiated approach in establishamptractual relationships
between health insurance companies and healthpcaxders according to the
criteria of efficiency and quality of health can@pded.

[..]

The critical objective of the government will bedevelop the health care system
informatisation at all levels. The Government wéhsure legislative and

institutional conditions for implementation of imfoation and communication

systems that will assist in improvement of qualibgst efficiency and time

availability of services. In this area, the Goveemtwill support the project of

health care informatisation and gradually implentaet objectives of the national

eHealth strategy.

An important objective of the Government will beetlBupport of new, more
transparent payment mechanisms for health careguooes.

The Government will enforce substantial deburedisaton of health care and
cancel all unnecessary administration and duplicitye activities of the Ministry
of Health, Healthcare Surveillance Authority, artder institutions. In 2007, these
institutions  will be subject to thorough activityudit with subsequent
reconsideration of the headcount only for the #@i that are inevitable,
necessary for the entire society, and that arecpbes! by law.

102. According to Eureko, the first signs of a signifitantervention by the Government in

the health insurance market came in November 2@i6eko says that it then became
aware that on 9 November 2006 the chairman of tbea® Parliament had said to a
closed meeting of the *health care club’ that hieelved that all public funds (including

the health care levy) should be under public contr@at non-State health insurance
companies should not be permitted to make profitat clients whose healthcare
contributions are paid by the State should not reveee choice of insurer, and that

there should be restrictions on the ownership sigiihealth insurance companfés.

103. According to Eureko, it was a report from Mr Bértke CEO of Union Healthcare and

a prominent and well-connected member of the Slavaldssociation of Insurance
Companies, that alerted Eureko to the possibilitg significant change in the system
and triggered the request for a meeting betweeekbuand Mr Ilvan Valentovj the

Minister of Health, at short notiée.

a4

45

Statement of Claim {111.38
Hearing Tr. (Day 3), 14 December 2011 at 30-32.
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104. On 24 November 2006, Eureko’'s CEO, Mr Willem AJ v&8uin, met with
Mr Valentovic to discuss developments in the Slovak health arme sector.

Following this meeting, Mr Van Duin wrote to the Milter as follow$?

Dear Mr Minister,

Herewith | would like to thank you for the time ybave made available on Friday
24" November to discuss the developments on the headtirance market with

me and particularly recent information we receivad potential proposals to
change legislation.

After | have given you information on Eureko, owr&pean insurance group with
a strong presence in health insurance, | explathatl Eureko is a long term
investor who entered from this perspective a.othenSlovakian health insurance
market with Union Zdravodna Poista.

Union z.p. is for many years seen in the Slovakiarket as a very trustworthy
insurance company with a reliable position. | infied you that Eureko has made
considerable investments in the health sector apegots to have a break even
situation only after a number of years with a paghkoperiod of over 10 years.
This underlines the long term approach with entetire health insurance market
in Slovakia, where we foresee - as in other Eunopmauntries - only marginal

profits but a strong client relationship which sapgp our other insurance
businesses.

You mentioned the necessity to create stabilitthen market which of course we
understand. But as we can see in other Europeantrezs) we feel that this

stability is not by any means influenced througk thwnership of the health
insurance company, either private or state owneffeted to share the knowledge
that we have within Eureko with you in supportingvgrnments, like we did

before in the Netherlands, Romania and Greece.

We also discussed the proposals set out in de fgségsto change current
legislation. Although we prefer not to react orickes in the press, we do see a
considerable threat to developing our businessaamed. | pointed out to you that
possible proposals as we see now, will be in can#iith European regulations
and bilateral treaties between the NetherlandsthedSlovakian Republic. You
will understand that, we will have to defend ourdatments if necessary.

In spite of our discussions last Friday, to ourad@intment we had to find out
that on Monday 27 November a parliamentary committee discussed palpdo
change current legislation which fully conflict withe interests of private health
insurers and Eureko as a share holder of Union impparticular. To our
interpretation these proposals are very conflictiith the current legislation on
which we have based the decision to commit to owestments. You will
understand that - separate from controversy withldgjislation - we will have to
confront you with considerable damages claims iséh proposals become
legislation. In that case we will inform you ladsout our next steps. Of course it
is still our preference that proposed changesdisl&ion will not take place and
that the good business climate will not be affected

46 Exhibit C-13.
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Again, | would like to thank you for your hospitgliand | value the discussions
we have had. However, we are disappointed by ttietfiat you did not mention
any of the proposed changes in legislation at all.

Yours sincerely,

Willem van Duin

105. On 9 December 2006, the Prime Minister, Mr Roberbd Fmade the following

statement?

We expect, quite legitimately, that our Ministerttdalth will issue decisions with

respect to health insurance companies in the resdt yAfter all, it is not normal

that, for instance, health insurance companiesmesaf them privately owned —
generate profit. Clearly, their revenues are notegeted from business activities
but rather from the collection of health insuranoatributions, that is, from public

resources.

106. On 3 January 2007, Mr Valentauieplied to Eureko’s letter of 24 November 2006 as
follows (the “January 2007 Letter’): *®

Dear Mr van Duin,

Allow me to thank you for your letter of Novembe8, 22006, referring to our
discussion about the development on the healtmansa market.

As regards to the other part of your letter abdat proposals discussed in a
parliamentary committee, | would like to inform ythat up to now the Ministry

of Health of the Slovak Republic did not preserg final conception of state

insured persons in state-owned health insurancepaoies. Currently, there are
some problem solving proposals being discussedttandinal resolution has not
yet been adopted. | would like to assure you thatprocedure of the Ministry of
Health of the Slovak Republic will be in complianeih the Slovak legal system
and in accordance with the EU regulations and doiddttreaties between the
Slovak Republic and the Netherlands. The MinistfyHealth of the Slovak

Republic will adopt the optimal alternative to thenefit of the citizens of

Slovakia.

Yours sincerely,

Ivan Valentov¢

107. On 23 May 2007, Mr Valento¥i made the following statements in a press

conferencé?

Therefore the Government instructed the MinisteHe#&lth to present a draft law
that would prohibit generation of profit from publealth insurance and guarantee

a7 Exhibit C-24.
48 Exhibit C-27.
49 Exhibit C-33.
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that the funds coming from the public health insgewill be managed only by
health insurance companies.

[..]

The Government’s vision is to have “non-commergialé. not profit-oriented,
public health insurance companies and this diffeitsstantially from the situation
in the past.

[..]

[. . .] could one say that these steps will latieugh legislative restrictions, result
in the same scenario, i.e. that there will be amlg insurance company?

[..]

| clearly said we have found the other way howdbieve the goal of having one
public health insurance company that provides puigialth insurance.

108. On 26 May 2007, Prime Minister Fico made the follagvstatement during a radio

interview?°

We would like to gradually achieve a situation watie health insurance company
in such a way that we will create such conditianpublic health insurance which
will not be interesting for private health insurar@ompanies.

[..]

We want that public health insurance — it meanshiw@ic one — will cover the
standard care, which much be given free of chavgeverybody, no matter what
are his possibilities. If somebody wants a luxing,should pay for it in a private
health insurance company. We want to squeeze duat@rhealth insurance
companies from this space, but we want to squéwa but in a way, which is not
contestable, both from the legal point of [viewhdafrom international — legal
point of [view], or political or other point of wie

109. Also on 26 May 2007 Prime Minister Fico made thiéofeing statement during a

second radio interviewt

[..]

We had to take a serious note of rather signifibageil objections, which referred
to potential impacts of the use of constitutionahaepts that the Minister of
Health considered to use, in his projects, agaprétate health insurance
companies. So we have subscribed to a view thatvarg to gradually get to a
single health insurance company, but this by angationditions in public health
insurance that will not be interesting for privagsalth insurance companies, this is
our underlying philosophy. We are still againsivpte health insurance companies
getting rich on public health insurance. It is mpmssible that someone has a
portfolio of clients, cuts 700 million crowns frothat money in profit, plus has a

%0 Exhibit C-28.
51 Exhibit C-29.
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4% as administration fund which covers expensives,caersonal assistants,
comfortable office buildings and pretends to maisitess in this field.

[..]

Let's imagine now something like a basic mandafbayility] insurance covering
cars, and also you have say accident insurancenwiiay take on of my free will
just for the case that | will have a crash and chppny car. We want that public
health insurance, meaning basic insurance, cohersiermal standard [of care],
that what everyone must get for free in healthegstem, irrespective of his or her
means. If anyone wants to enjoy luxury, excessixerrly, he may pay for it in a
private health insurance company. This is the saraé we wanna [go], I'll tell it
in good Slovak [in plain words], may 1? We want ddve out private health
insurance companies from this area but we wanbtthdt taking such steps that
cannot be contested legally, nor from the perspeadf international law, nor
politically, nor otherwise. Moreover, what's intetieg that as long as we have not
debated health insurance companies, all attacketiatshealthcare and problem
and I-don’t-know what else [sic]. As soon as weeéhapened the issue of a single
health insurance company, the whole oppositionhgaiked on that moment and
started to defend private health insurance compdnie]

110. On 28 May 2007, Prime Minister Fico was quotedha press as having stated that
“[tthe Government will drive the four private hdaltnsurance companies out of the

market.’®

111. On 13 June 2008, Prime Minister Fico was quotethbySlovak Press Agency SITA as
having made the following statements:

What is the lost profit? [. . .] We will never lgtem profit from the money that
people compulsorily send into the system.

[..]

We refuse to let plain market business principtesiaminate the Slovak health
care market, we view it as a public service.

[..]

We still insist that the private health insuranoenpanies cannot cut money from
the public health insurance, it is unacceptableufoand we will fight with all our
might to prove that the law is in line with the satution.

E. Eureko’s Response to the 2007 Reforms

112. Eureko remained active in the Slovak Republic feitay the 2007 Reforms, but took a
number of steps in response. Most significanh@gresent context was its decision to

go into “hibernation” (its phrase); that is, to tying to expand its business and to

52 Exhibit C-31.
53 Exhibit C-36.
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accommodate only its existing clients. Claimangssthat this strategy delayed its
planned growth and caused it financial loss. Theernation strategy is described

below>*

Claimant also took other steps. On 28 February82&ireko filed a complaint with
the European Commission. According to Eureko, fiisg was made in order to
impress upon the Slovak Government Eureko’s vieat its policies were not in line
with basic EU law principles that had been a catoere of Eureko’s confidence in
deciding to invest in the Slovak Republic. The ptamt led to the opening of an
infringement procedure by the European Commissigaingt the Slovak Republic
under Article 226 of the EC Trealy.

Noting that Eureko’s influence on the progress ahkction of this complaint
procedure is “limited,” that “ancillary proceedinigsthe European Court of Justice can
by their very nature not result in a damages awartj that Eureko’s damages “cannot
be redressed through other EU-channels,” Claimgpiaged that it was forced to turn
to arbitration to seek redre¥s.0n 4 March 2008, Eureko sent to the Prime Minisfe
the Slovak Republic a “trigger letter” setting atg grievances with respect to the
reforms to the health insurance sector and fornmailyfying its intention to commence
arbitration proceedings under the BIT. After afgsnat amicable settlement failed,
Eureko formally commenced this arbitration by a ibt of Arbitration dated

1 October 2008’

Judicial Challenges to the 2007 Reforms

On 25 June 2008, 52 members of the Slovak Parlinmoeiged a petition with the
Slovak Constitutional Court pursuant to Article (P%a) of the Constitution of the
Slovak Republic, challenging the compliance of ba on profits with the Slovak

Constitution, the European Convention on Human ®igand the Treaty Establishing

54

55

See below, paragraph 296 et seq.

Article 226 TEC provides that: “If the Commizsiconsiders that a Member State has failed td arif obligation
under the Treaties, it shall deliver a reasonediopion the matter after giving the State concethedopportunity
to submit its observations. If the State concem@es not comply with the opinion within the periadi down by
the Commission, the latter may bring the matter fgefoe Court of Justice of the European Union.” tToravision
is now Article 258 TFEU. The complaint proceduraswegistered under reference number 2008/4268.

Claimant’s Statement of Claim, 111.17; ExhibitR-4
Notice of Arbitration, Annex 1; Claimant’s Statent of Claim, 111.8-14.
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the European Community. On 26 January 2011, the Constitutional Court gkl
that the ban on profits violated Articles 1(1), PQ(and 35(1) of the Slovak
Constitution, in relevant part, as follows:

The Constitutional Court, basing itself on legahsiderations and conclusions
stated in the preceding parts of this Ruling, sibtat the following occurred as
the consequence of Section 15(6) of the Healthrémae Companies Act:

(a) Material restriction of ownership rights of yate (non-State owned) health
insurance companies having the nature of forceiasn of the ownership right
of those health insurance companies and/or theare$lolders in the form of
material restriction of the possibility to disposktheir own shares as property
value which are integral part of their ownershighti Concurrently, material
modification of the contents of their licences parformance of the public health
insurance business occurred, while legislative ruatetion is concerned here
having a material impact on their legitimate expBohs associated with the
exercise of their property rights. At the same tithe legislator intervened in the
property rights of private health insurance comesuiwithout providing/ensuring
adequate compensation, while legal regulation icemed having also the nature
of non-genuine retroactivity which, given the cimstance in which it has been
passed, the Constitutional Court does not deenssacgin terms of the objective
pursued by the legislator and which is, in termsitsf consequences, clearly
disproportionate to the restriction of rights oé thealth insurance companies and
their shareholders under Article 20(1) of the Cimgon and Article 1 of the
Additional Protocol.

(b) Unconstitutional intervention in the fundamdntght of private (non-State
owned) health insurance companies to carry outnkasi under Article 35(1) of
the Constitution in the area of public health imswe occurred, such right having
been conferred on them in the original wordinghef Health Insurance Companies
Act, and this was corroborated — until the effestidate of the amendment to the
Health Insurance Companies Act through Act No. 8807 Coll. — also by the
procedure for application of the amendment, namgly deprivation of the
possibility to decide autonomously on the mannerapplication of the profit
earned in the area of public health insurance, envtdgislative measure of the
nature of non-genuine retroactivity is concerned nespecting the essence and
sense of the fundamental right under Section 3&f(i)e Constitution and which,
at the same time, was not necessary in terms oblipective pursued by the
legislator and being, in terms of its consequencksarly disproportionate with
respect to the legitimate interests and legallydalacquired rights of private
(non-State owned) health insurance companies andsthareholders.

(c) Occurrence of a constitutionally impermissildgervention in the general
principle of State governed by law as expresseftticle 1(1) of the Constitution,
including both the legal certainty principle andportionality principle.

[..]

58 Exhibit C-75.

59 The judgment of the Court is Exhibit C-135, tramstl as Exhibit C-149. Cf., Part VI (“Conclusions”) tbie
Judgment and the Court’s Press Communique No. 2/Zdfbit C-143.
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In essence, the Constitutional Court ruled thatiidwe on profits was an impermissible
interference with the private health insurance canmgs’ right of ownership and
freedom to do business. Accordingly, the ban arfitsr ceased to have legal effect
following the Court’s decisiof’

Political Developments in the Slovak Republic

On 12 June 2010, parliamentary elections resutteddhange in the Government of the
Slovak Republic and the election of a new coaliti@aded by the new Prime Minister,
Ms Iveta Radiovd. Ms Radiova and other key members of her government were
amongst those Members of Parliament who had braightonstitutional challenge to

the ban on profits in June 2008.

The Program Theses of the new government, releas@3 June 2010, announced the
Government's intention to reverse several elemaftdhe 2007 Reforms in the

following terms®?

[..]

We will restore the possibility to create profitr fbealth insurance companies
under strictly defined conditions in a way whichulbnot worsen the position of
the state in ongoing litigations on investment @ctibn.

[..]

We will consider increasing of the percent of premiwhich will not be subject to
redistribution.

[..]
We will restore independency of UDZS [the HealthreCAuthority]
[..]

We will resolve the minimal network of specialisedt patients healthcare and
inpatient healthcare (re-evaluation of healthcaetwaork and restructuring of
network of providers).

Thereafter, the Government of Prime Minister Radd began to implement its

proposed changes, passing legislation on 28 Deaen20d0 to restore the

60
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According to Respondent, the decision took effgxdn publication of the judgment on 24 March 2Qdursuant to
the Slovak Constitution (see Respondent’s Counter-dfieinon the Merits, 18). According to Claimantrinégs a
six-month delay from the date of publication of jhdgment (unless rectifying legislation is intreeéd earlier) (see
Claimant’s Memorial on the Merits, 1 64 ).

Claimant’s Memorial on the Merits, 71131-34.
Exhibit C-124.
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independence of the Healthcare Authofity.On 22 March 2011, the Government
issued for public comment a draft law amending Act. 581/2004 in relation to
operational expenses, financial reserves, and metwequirement§? This new
legislation on health insurance was adopted on I 2011 and entered force on
1 August 201F° and provided as follows:

(@) health insurers were permitted to earn profits,jexilto the creation and

maintenance of a reserve fund to ensure the poovisf healthcare to
individuals on waiting list§®

(b) the network requirements were amended to requieg¢ #ach insurer
“conclude an agreement on the provision of headtte ¢n each district of
the Slovak Republic within the fixed network,” raththan with one
provider in each group of districts;

(c) the Health Care Authority was empowered to mortfagnoses and costs
in assessing redistribution raf¥s;

(d) the cap on operating expenses was amended to attmller insurers to
spend a higher percentage of revenue on operatjvenees?

(e) the ban on brokers remained in pldRe;

(H  the possibility to transfer an insurance portfdbo value was restored, but
insured individuals were given the opportunity fi out of such a transfer
or to select a different insuréF;

(g) the scrutiny of the budgets of health insurers reasoved“ and

(h) the solvency requirements were adjusted.

120. On 11 October 2011, the Government of Prime MiniBditova fell; and in elections

held on 10 March 2012, Mr Robert Fico was re-elk@s Prime Minister, assuming
office on 4 April 2012.
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Claimant’s Reply on the Merits, 121

Exhibit C-137

Claimant’s Damages Memorial, f11.9; Respondent'mBges Memorial, 7.
Respondent’s Damages Memorial, Annex A-9, 115-7.

Respondent’s Damages Memorial, Annex A-9, 19.

Respondent’s Damages Memorial, Annex A-9, 111.

Respondent’s Damages Memorial, Annex A-9, 114.

Respondent’s Damages Memorial, Annex A-9, 116.

Respondent’s Damages Memorial, Annex A-9, 120.

Respondent’s Damages Memorial, Annex A-9, 122.

Respondent’s Damages Memorial, Annex A-9, 125.
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AN OVERVIEW OF THE PARTIES’ PRINCIPAL SUBMISSIONS

The Tribunal has considered in full the submissimsle by the Parties in their written

pleadings and oral arguments. The Tribunal hagsansed most of those submissions
below; and all of the points made by the Partiegehaeen taken into account by the
Tribunal, even though not here expressly summamsetalthough it is not necessary
to address and decide in turn each and every otimsé submissions and observations
for the purpose of this Award.

Before turning to the specifics of the Parties’uangnts, the Tribunal recalls that the
Parties were requested to file brief summariesheirtmain submissions prior to the
hearing on the merits, and each did so on 9 DeceQfl. It is helpful to set them

out here as points of reference for the followinglgsis:
Claimant’'s Summary reads as follows:

1 Respondent breached the BIT

1.1 Respondent breached Article 3(1) of the Blifdenied Eureko’s investment
fair and equitable treatment by fundamentally aitethe legal and business
framework after Eureko had invested, and by takmegsures with the ulterior
and bad faith aim of eliminating privately-ownedatik insurers from the
market.

1.2 Respondent breached Article 3(1) of the BITIt impaired Eureko’s
investment by unreasonable and discriminatory nreasacluding the cap on
operating expenses, the Ban on Brokers, the BdPraiits, an increase in the
redistribution rate and EUR 65M in state-aid forR/zll of which favoured
the dominant and incumbent state-owned insuretfsetaetriment of Eureko’s
much smaller and newly-entering investment, Uni@alkh.

1.3 Respondent breached Article 3(2) of the Blifdenied Eureko’s investment
full security and protection by bringing the powerHealth Care Authority
under political control, by publicly harassing Eko&s investment, by
enacting unreasonable and unpredictable solvenguiresments and by
directing Eureko’s investment to provide its budget the state for
“deliberation”.

1.4 Respondent breached Article 4 of the BlTddhied Eureko’s investment the
free transfer of profits and dividends through Baa on Profits.

1.5 Respondent breached Article 5 of the BIT: eRkpropriated Eureko’s
investment in 2007 through the Ban on Profits, liha on portfolio transfer
against value, and/or the collective measures asingrthe 2007 Reversal,
with the admitted intent to “drive out” privatelywned health insurers from
the Slovak market.

1.6 Eureko has been invited to invest in the HoRepublic by the Slovak
Minister of Health in 2004, and has received speei$surances by the Slovak
Minister of Health in January 2007 that its invesittwould be treated in
accordance with the BIT.
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2 Respondent’s liability is an admitted fact

2.1 Members of Respondent’s present governmerrtagsin a Constitutional
Court petition that the Ban on Profits deprived dkar of a fundamental
property right, interfered with Eureko’s legitimasxpectations, constitutes
expropriation and forms part of a scheme to drikigapely-owned insurers
out. In this assertion, these members of the ptegevernment were
supported by a large number of other members dibpaant.

2.2 Respondent’s Constitutional Court has fourad the Ban on Profits forcibly
restricted the ownership rights of privately-owndeealth insurance
companies, that the legitimate expectations ofrtskareholders had been
breached, that in interfering with the ownershights of privately-owned
health insurers no compensation had been provatetithat the interference
violated provisions protecting against expropriatio the Slovak Constitution
and the ECHR.

2.3 Slovak state advisory bodies have warned linea government not to enact
the 2007 Reversal because it breaches Slovak tagrnational law and the
BIT.

2.4 Respondent’'s government acknowledged that20@/ Reversal was not
necessary from a policy perspective by reversimgqidhe measures.

3 Eureko is entitled to damages and further relief
3.1 Eureko suffered damages as a consequencee afrtfictment of the 2007
Reversal, as set out in the expert report of Engoung.

124. Respondent’s Summaryreads as follows:

Part A The Tribunal does not have jurisdiction to rule on the dispute

1. The BIT is not applicable due to EU Igpart D.1 Statement of Defence, part
D.2 Counter-Memorial on the Merits, part H Rejoind@ Merits)

(&) The BIT provisions are not applicable dueupremacy, direct effect and
direct applicability of EU lawjpart D.2 Counter-Memorial on the Merits)

(b) The alleged discrimination with respect toferential treatment of VZP
is also governed by EU lafpart E.2 Counter-Memorial on the Merits)

2. The Claimant’s investment is not protected bg BIT (atione materiae
objection)

(a) Claimant’s investment into the portfolio of ion Healthcare is not
protected by the BIT, as it has been establishetraxy to Slovak law
(part E.1 Counter- Memorial on the Merits, partéjBinder on Merits)

(b) Future investments, which are only plannedvkerte not conducted, are
not protected by the Bl{paragraph 39 Rejoinder on Merits)

Part B The Respondent has not breached any of itbligations under the BIT

3. The 2006 Stabilisation was adopted within tegutatory powers of the
Respondent and thus it is not compensgpéet B.4 Statement of Defence,
part D.4.1 Counter-Memorial on the Merits, part RjBinder on Merits)

(@) The health insurance system holds public cbaraconsistently(part
C.3.1 Counter-Memoarial on the Merits)

(b) The 2004 Acts were economically and factumlbporrect in some aspects
(part C.4 Counter-Memorial on the Merits, part BRéjoinder on Merits)
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(c) The 2006 Stabilisation was adopted to remdsks rorought by the 2004
Acts (part C.5.2 Counter-Memorial on the Merits)

(d) The 2006 Stabilisation pursued the public rede and proportionate to
the public interest it pursuépart D.4.1.2 and D.4.1.5 Counter-Memorial
on the Merits, part D.3 and D.6 Rejoinder on Mérits

(e) The 2006 Stabilisation was non-discriminatand within due process
without any promise to the Claimant that it willtrloe adoptedpart
D.4.1.2 and D.4.1.3 Counter-Memorial on the Menitart D.4 Rejoinder
on Merits)

The ruling of the Constitutional Court with pest to the Profit Provision
does not establish international responsibilitytled Respondenfpart A.2
Counter-Memorial on the Merits, part D.6.3 Rejoinda Merits)

(a) The Constitutional Court did not consider amgividual circumstances
of the present dispute.

(b) The Constitutional Court did not analyse thefiP Provision pursuant to
the standards of protection under the BIT.

(c) Any possible breach of national law does notomatically imply a
breach of any of the international obligationshef Respondent.

(d) The Profit Provision was effective only fordwears (the Constitutional
Court assessed constitutionality of a valid anective Profit Provision
whereas the Tribunal assesses, if two years oftafémess of the Profit
Provision breached the BIT).

There has been no deprivation or expropriabbran investment of the
Claimant in the Slovak Republ{part C.1.1 Statement of Defence, part D.4.2
Counter-Memorial on the Merits, part C RejoinderMerits)

(&) The Claimant’s investment has not been effelstineutralized by none
of the contested provision§art D.4.2.2 Counter-Memorial on the
Merits)

(b) There was no loss of control with respecthie €Claimant’'s investment
(part C.1 Rejoinder on Merits)

(c) The Profit Provision was applicable only temgrdy (part C.2 Rejoinder
on Merits)

The standard of fair and equitable treatmestritd been breachégart C.1.2
Statement of Defence, part D.4.3 Counter-Memorialtlee Merits, part E
Rejoinder on Merits)

(&) The 2006 Stabilisation was adopted in goothfand in public interest
(part D.4.3.2 Counter-Memorial on the Merits)

(b) The 2006 Stabilisation was in compliance wilie non-impairment
standard, i.e. non-discriminatory and reasondpéet D.4.3.4 Counter-
Memorial on the Merits, part F.2 Rejoinder on Msyit

The Claimant could not legitimately expect ttie 2004 Acts would remain
unchangedpart D.4.3.1 Counter-Memorial on the Merits, p&t2 and E.3
Rejoinder on Merits)

(@) The 2004 Acts were highly unpopular and weegeated both by
professionals and the general pulfpart B.2 Statement of Defence, part
C.5.1 Counter- Memorial on the Merits)
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(b) The 2004 Acts were subject to the complainbngitted to the
Constitutional Court.

(c) The Claimant incorporated Union Healthcare amnth after the early
elections were declared, where election polls sgid that the parties
opposing the 2004 Acts were gaining popula(grt B.3 Statement of
Defence, part C.5.3.3 Counter-Memorial on the Mgripart E.2.1
Rejoinder on Merits)

(d) Circumstances surrounding the Claimant's ewgainto the health
insurance sector clearly suggested adoption of20@6 Stabilisation
(part C.5.3 Counter-Memorial on the Merits, part222 Rejoinder on
Merits)

8. The standard of full security and protectios hat been breachépart C.1.3
Statement of Defence, part D.4.4 Counter-Memonmaklte Merits, part F.1
Rejoinder on Merits)

9. The Claimant did not face any limitations agarels transfer of payments
(part C.1.4 Statement of Defence, part D.4.5 CauMimorial on the Merits,
part F.3 Rejoinder on Meri}s

Part C The Claimant did not suffer any damage dued the 2006 Stabilisation
(none of its provisions)

10. The Claimant did not bear its burden of allegaand burden of proof with
respect to the alleged hibernatignrart B Counter-Memorial on Damages)

(@) The Claimant’s allegations regarding the hiaéon are inconsistent and
insufficient(part B.2 Counter-Memorial on Damages)

(b) The hibernation did not occufpart B.2.2 Counter-Memorial on
Damages)

11. There is no causal link between the allegeddir of the BIT and the alleged
damaggpart C Counter-Memorial on Damages)

(@) The alleged hibernation was not caused by20@6 Stabilisatior{(part
C.1 Counter-Memorial on Damages)

(b) The alleged hibernation did not cause any dgnta the Claimangpart
C.2 Counter-Memorial on Damages)

(c) There is no sufficient causal link between tbatested provisions of the
2006 Stabilisation, the breach of the duties by Respondent through
these provisions and the Claimant’s alleged danfpge C.3 Counter-
Memorial on Damages)

12. The alleged damage could not occur if the Glatrhad not breached the
Slovak law(part C.4 Counter-Memorial on Damages)

Part D The Claimant’s calculation of damages is flwaed (Part D Counter-
Memorial on Damages)

13. Union Healthcare has insufficient track recéwd the use of DDM (DCF)
method(part D.1.1 Counter-Memaorial on Damages)

14. The profitability of the Claimant’'s investmeist highly speculative(part
D.1.2 Counter-Memorial on Damages)

15. The tribunals do not award damages in thescabere the claims are highly
speculative or the track record is missifart D.1 Counter-Memorial on
Damages)
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16. The assumptions underlying Mr Indge’s expeqort are wrongpart C.2
Counter-Memorial on Damages

17. Any potential damage is jpart D.2 Counter-Memorial on Damagés)

125. These summaries are intended to give, for the merpbthis Award, a fair overview of
the arguments raised in the Parties’ respectivétemripleadings and at the hearings,
and of the main areas of disagreement.

V. THE PARTIES' FORMAL REQUESTS FOR RELIEF
Claimant’'s Request for Relief
126. In its Notice of Arbitration, Claimant made theléaing requesft?

In this arbitration, Eureko primarily requests:

() the payment by the Slovak Republic of an antoim excess of
€ 100 million, which amount will be specified andbstantiated in the
course of the arbitral proceedings, in compensdborlamages suffered
and to be suffered by Eureko as a result of thga&l®epublic’s breach
of the BIT;

(i) the payment by the Slovak Republic of all tsogncurred by Eureko
associated with these proceedings, including butimited to the costs
and expenses of the arbitral tribunal, all profassi fees and
disbursements of Eureko’s counsel, withesses apelrts;

(i) Pre-award and post-award interest at a tatebe determined by the
arbitral tribunal;

(iv) A declaration to the effect that the Slovakprblic has breached and
continued to breach its obligations under the Btlparticular articles 3,
4 and 5 thereof;

(v) An order from the arbitral tribunal to the 8&ix Republic to comply
with its obligations under the BIT, in particulartieles 3, 4 and 5
thereof, subject to a financial penalty for non ptiance with the said
order to be determined by the arbitral tribunatj an

(vi)  Such further relief that the arbitral tribumaay deem appropriate.

127. In its Statement of Claim, Memorial on the Meritgyd Reply on Merits, Claimant

makes the following request:

Eureko requests the Arbitral Tribunal to rendemalfarbitral award in which the
Slovak Republic is ordered to pay to Eureko:

() an amount of damages that is to be fully dpegtiand supported in the
quantum phase of these proceedings;

v Notice of Arbitration, 710.

g Claimant’s Statement of Claim, VI.2see alsoClaimant's Memorial on the Merits, 1342; ClaimarReply on

Merits, 1277.
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(i) applicable interest on such damages; and

(i) all costs of the arbitral proceedings, indilng but not limited to the costs
and expenses of the Arbitral Tribunal and Eurekotsts of legal
assistance, costs of other expertise and expenses.

subsequent to the completion of the second, i.enadas, phase of these
proceedings.

128. In its Post-Hearing Brief, Claimant makes the foilog request®

Eureko maintains its request for relief set ougifh0 of the Notice of Arbitration
and 88 VI.1 and VI.2 of the Statement of Claim.

Respondent’s Request for Relief

129. In its Statement of Defence, Respondent makesotlening request?

The Slovak Republic requests that the Tribunal:
(@) find that it lacks jurisdiction to hear thispute;

(b) issue a final award dismissing the Claimantlaine for lack of
jurisdiction;

(c) award the Slovak Republic reimbursement ofuliscosts, expenses and
attorneys’ fees to defend this proceeding.

130. In its Counter-Memorial, Respondent makes the ¥alhg request®

The Slovak Republic respectfully request that Tibunal: (a) decline jurisdiction
of this dispute on the grounds of the objecticatione materiaesubmitted in the
Counter-Memorial; or, alternatively, (b) reject ti@aimant’s claims in their
entirety and with prejudice; and (c) order the @int to pay the costs of this
arbitration, including the Respondent’s legal repraatives’ fees and expenses,
expert fees and expenses, and fees and expenghe d¢fermanent Court of
Arbitration and Tribunal Members.

VI. THE TRIBUNAL'S JURISDICTION

A. The Parties’ Arguments on JurisdictionRatione Materiae
Respondent’s Position
131. The Slovak Republic, in accordance with Article 21¢f the UNCITRAL Rules, raised

an objection in its Statement of Defence to théddmal's jurisdictionratione materiae

over this dispute. It stated that it would chajjerEureko’s assertions of “the existence

e Claimant’s Post-Hearing Brief, 193

” Respondent’s Statement of Defence, 1129.

8 Respondent’s Counter-Memorial, 1673. See also Respt’'s Post-Hearing Brief, {75-76.
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of abona fideinvestment.”® Respondent proceeded to seek relevant docunrents f
Claimant in this respect in February and March @f@® After consultations with the
Parties, the Tribunal decided on 8 April 2010 tdedejuestions of the jurisdiction
ratione materiaechallenge to the merits phase of the case, if #se evere to proceed
that far.

Respondent develops this jurisdictional objectiarthfer in its Counter-Memorial on
the Merits. Respondent recalls that the allegegstment made by Claimant relates
not only to the ownership of its subsidiary, Unidealthcare, but also, according to
Claimant’'s own statements, to Union Healthcare’d®fplio. Claimant considers this

portfolio as its “most precious assét.”

Respondent contends that this health insurancdoportannot be considered as an
“asset” within the sense of Article 1(a) of the BfT According to Respondefit:

the insurance portfolio is not capable of being sbject of ownership under
Slovak law since a health insurance provider (iy mat dispose of the insured,
(i) may not decide if it accepts a particular iredior not; (iii) may not withdraw
from a relationship with the insured; (iv) may wigcide the amount and due dates
of the health insurance levies; and (v) may natddhe insured to leave.

In Respondent’s view, because the health insurgtfolio represents a mere
collection of applications for public health insnca whose composition is mandated
by law, it cannot be protected by the BFT.

Respondent also contends, that even if the Tribfind$ that an investment has been
made, Article 8(6) of the BIT as well as internatd arbitral practice require that an
investment has been made “in accordance with” tes|of the host Staf8.
Respondent alleges that Claimant has breached fimmasions of Slovak law in

making its investment, and cannot now invoke thtgmtions of the BIT>

(@) The Claimant, when establishing Union Healtbsaportfolio by means
of recruiting brokers and other intermediary conmigsywas in breach of
its duty not to provide false or misleading infotiaa, and harmed the
legitimate rights of the insured.

79
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81
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Respondent’s Statement of Defence, 117.

Memorial on the Merits, 141, quoted in Countemhdeial on the Merits, 11633, 657.
Counter-Memorial on the Merits, 1634.

Counter-Memorial on the Merits, 1520.

Counter-Memorial on the Merits, 1635.

Counter-Memorial on the Merits, 1636.

Counter-Memorial on the Merits, 1638 [footnotesitted].

42



136.

137.

E-SR Final Award
7 December 2012

(b) The Claimant, by its aggressive campaign aindhghe acquisition of
new insured, harmed the legitimate rights of theeohealth insurers and
was in breach of the rules on fair competition.

(c) The Claimant, when recruiting brokers and oth@rmediary companies
for the acquisition of the insured breached theesubn public
procurement, as Union Healthcare is a legal emitysuing a public
function.

Respondent first alleges that Claimant disseminaitecbrrect and misleading
information to beneficiaries, bribed prospectivadiiiaries and benefited from illegal
advantages in contravention of Act No. 581/2004.Cah Act making it illegal to use
“untrue or misleading information, conceal impottéacts and offer advantages that
cannot be assured, when promoting its actiity.Respondent contends that in 2006,
5,782 complaints were filed against Union Healteaarconnection with beneficiaries
who claimed that Union Healthcare had conductetuaauthorised” transfer of health
insurers or that it had offered “false or misleagdinformation.” Respondent submits
that 69 percent of these complaints were justifeedl that in connection with
Claimant’s breach of Section 6(13) of Act No. 5802 Coll., Claimant was fined
SKK 3,000,000"

Respondent argues next that by providing both tiyreand through its brokers,

“misleading information about itself and other Hleainsurance companies” to
beneficiaries, Claimant violated the Slovak Repiblicompetition law, which

prohibits health insurance companies from breaclimg standards of “economic
competition.®® As a consequence, according to Respondent, tivatgly owned

insurance companies filed complaints against Unktealthcare, which Claimant
settled. Respondent argues that the fact tham@lati concluded a settlement with the
companies reveals that it “admitted” its breachfeSlovak law®® Respondent observes
that it “can hardly imagine any other reason” whHgi@ant would have concluded the
settlement and notes that Claimant declined th@ppity to provide the terms of the

settlement agreement during document producfion.
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Counter-Memorial on the Merits, 1641, Exhibit R-Bection 6(13) of Act No. 581/2004 Coll.
Counter-Memorial on the Merits, 1642.

Counter-Memorial on the Merits, 11646-648; ExHs79: Section 41 of Act No. 513/1991 Coll., Coemneial Code.
Counter-Memorial on the Merits, 11649-650.

Respondent’s Rejoinder on the Merits, 1220.
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Finally, Respondent submits that Claimant violat®espondent's mandatory
procurement laws: According to Respondent, all public entities aeguired to
undergo the public procurement process for purchaseeeding a certain value.
Respondent submits that Claimant breached thigatidin by concluding contracts with
brokers in excess of that valtfe.In doing so, Respondent argues that Claimantalkes
to use brokers’ services to attract more benefesahan it could have legally obtained

had it participated in the procurement process whjpically takes eight montHs.

Respondent concludes that because Claimant's meas$t has not been made in
accordance with Slovak law or the principle of gdaith, the Tribunal should not hear
the disputé?

Claimant’s Position

140.

141.

Claimant argues that its insurance portfolio is rappr object of ownership and
protection under the BIT, to which it “legitimatefcquired” rights® Claimant recalls

that the explanatory note to Act 581/2004, uponcwitClaimant relied in making its
investment, stipulated that investors could holshemship rights in their portfolio&®

Given that health insurance companies are playethd insurance market, it is
possible that insurance portfolio, as a set of weet and valid insurance
contracts/policies will be the subject of tradirveeen health insurance companies.

Claimant further points out that the Slovak Consitiinal Court has recently reaffirmed

that an investment portfolio may be owned by arestor’’

Claimant argues that it can additionally justify ieasoning that the insurance portfolio
IS an asset capable of private ownership, by reéeréo the letter dated 23 November
2009 from the European Commission, in which the é&@cluded that the ban on
transfer of the insurance portfolios “constitutes beeach of the freedom of

establishment guaranteed by Article 43 EE.”
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Counter-Memorial on the Merits, 11652-657; ExH165: Section 9(1) of Act No. 25/2006 Coll.,i#fHa Procurement
Act.

Counter-Memorial on the Merits, {655.

Counter-Memorial on the Merits, 1656;

Counter-Memorial on the Merits, 1662.

Claimant’s Reply on the Merits, 1176, 258.

Exhibit C-19, cited in Claimant’s Reply on the liter{79.

Claimant’s Reply on the Merits, 178; Exhibit C-18%hibit C-136, Exhibit C-143.
Claimant’s Reply on the Merits, 1180; Exhibit C-131
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Claimant denies that it has offered incorrect ansleading information to prospective
beneficiaries® First, Claimant points out that even if all 5,7&2mplaints against it
were legitimate, this figure amounts to a margpeicentage, of only 1.25 percent, of
Claimant’s total portfolio which is comprised of 2669 beneficiaries. In addition,
Claimant contends that its application processragsly screened for irregularities and
that any beneficiary, who complained of the transieestablished that he or she had
not applied to join Union, would have had his or peevious insurance restor&d.
Claimant further points out that although it wasefi in the amount that Respondent
contends, the Slovak Supreme Court has recentljoned the imposed fing*

Claimant also denies that it has violated any cditipe laws in the Slovak
Republic’®® According to Claimant, the settlement with itsmgetitors does not,
contrary to Respondent’s allegation, “include oplynany admission of liability on the

part of either Dévera or Uniort®

Claimant also refutes Respondent’s contentionithes violated any laws in its use of
brokers. Claimant submits that it had instructiafaits brokers on applicable Slovak
law and supplied them with a standard broker’s ramttthat it submitted to the
Tribunal and Respondent as an exhibit during theuohent production phase of these

proceedings®

In any case, Eureko argues that it is #stablishmenbf an investment and not its
performancethat is relevant for assessing whether it is imgliance with the law of
the host state and the B> Claimant submits that its investment was estabéisin
accordance with the laws of the Slovak Republifac that it claims Respondent has
not disputed® According to Claimant, the fact that it has &fise to operate a health
insurance company in the Slovak Republic, which 8tevak Republic has never

challenged?’ indicates the Slovak Republic’'s acceptance of iitsestment®
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Claimant’s Reply on the Merits, 1121-126.

Claimant’s Reply on the Merits, 1123.

Claimant’s Reply on the Merits, 1270, Exhibit G51Bxhibit C-136, Exhibit C-143, Exhibit C-144.
Claimant’s Reply on the Merits, 1125.

Claimant’s Reply on the Merits, 1126.

Claimant’s Reply on the Merits, 1125; Exhibit C#14

Claimant’s Reply on the Merits, 11256-269.

Claimant’s Reply on the Merits, 1259.

Claimant’s Reply on the Merits, 1265.
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Consequently, Claimant contends that even if anythef allegations advanced by
Respondent are true, they would not result in Cairs loss of protection under the
BIT.*®

Even if the Tribunal were to decide that it neaglglétermine whether the performance
of the investment has been legal, Claimant poinis tbat: (i) only breaches of
fundamental norms of a legal order, and not minfnactions, may have the effect of
depriving the Tribunal of jurisdiction; (i) nonef eéhe allegations have caused the
Slovak authorities to challenge Union’s legalitylisence since 2006; (iii) the fine has
been overturned by the Supreme Court; (iv) anyulesp between Union and other
private health insurers are irrelevant; (v) thecprement allegations are entirely
unsubstantiated and have never been investigatgdn (any event, all of the alleged
breaches of Slovak law are subject to a limitapeniod of three years which would

now have lapsetf?

The Parties’ Arguments on Jurisdiction and the Scop of Substantive EU Law

Respondent’s Position

147.

148.

Respondent raises a further objection to the Tabsnjurisdiction based on the

interaction of the BIT with the substantive prowiss of EU law. Although Respondent
recognises that the Tribunal has ruled that the&drepublic’'s accession to the EU
has not terminated the Treaty, Respondent subhatsttie Tribunal nevertheless lacks
jurisdiction as Articles 3, 4, and 5 of the BIT anapplicable due to the supremacy of

EU law!tt

Respondent bases this objection on the Tribunaidement, in its Award on
Jurisdiction, Arbitrability, and Suspension thatt]lie Tribunal does not have
jurisdiction to rule on alleged breaches of EU kasvsuch*? In Respondent’s view,

the Tribunal recognised that the substantive ptiotes of EU law overlap significantly

108

109
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112

Claimant’s Reply on the Merits, 1260.

Claimant’s Reply on the Merits, 1262.

Claimant’s Reply on the Merits, 11267-269.
Respondent’s Counter-Memorial on the Merits, 1401.

Respondent’s Counter-Memorial on the Merits, T4@ting Award on Jurisdiction, Arbitrability, andi§pension,
11290. (The full quotation, given that Eureko’s niaiwere and remain based on the BIT, reads mageasifollows:
“On the other hand, the Tribunal notes that itssfliction is confined to ruling upon alleged breestof the BIT.
The Tribunal does not have jurisdiction to rule mdleged breaches of EU law as such ...")
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with the protections offered by the BIT, that Elngiples (including supremacy) apply
where EU law is involved, and that the Tribunabidy entitled under the doctrine of
acte clairto apply EU law where the application of such lswnclear''® The ECJ,
Respondent argues, has clearly ruled that the “|EE@aty takes precedence over
agreements concluded between Member States besagatiy into force** And the
application of theacte clairdoctrine, Respondent submits, follows from thebtinal’s
statements in its Award on Jurisdiction that it lizel power to apply EU law, but not to
rule on breaches of EU law “as sucf”

With respect to specific provisions of the BIT, Resdent argues (i) that the provisions
on the free movement of capital are duplicatedihl&v and the BIT, and the ECJ has
not ruled on whether restrictions on the distribatiof profits from public health
insurance would breach EU IaW? (ii) that the BIT's protection of “assets and
investments” from expropriation overlaps with EUwls narrower protection of
“possessions and property,” but that shares inirg giock company fall within the
narrower category and are covered by EU 1&4jii) that the BIT’s provisions on fair
and equitable treatment are covered by the EU lamcepts of free movement of
capital, non-discrimination, freedom of establisitneand protection of legitimate
expectation$?® and (iv) that the BIT’s provision on “full protéoh and security is
partly afforded by provisions on the freedom ofabishment under EU law*® In
sum, Respondent submits that “the subject mattethef dispute is governed by
EU law,” which the Tribunal lacks jurisdiction tovioke due to insufficient clarity as to

the manner of its applicatidi’

Claimant’s Position

150.

Claimant submits that Respondent has mischaraetertbe relationship between

EU law and the substantive provisions of the BIT;Glaimant’s view, the Tribunal
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Respondent’s Counter-Memorial on the Merits, 1406.

Respondent’s Rejoinder on the Merits, 1208, quofingunziata Matteucci v. Communauté francaise of iBelg
and Commissariat général aux relations internati@sabf the Communauté francaise of Belgi{J, 235/87),
Judgement, 27 September 1988, 122.

Respondent’s Rejoinder on the Merits, 1210.
Respondent’s Counter-Memorial on the Merits, [1409-
Respondent’s Counter-Memorial on the Merits, §144.1-
Respondent’s Counter-Memorial on the Merits, 1120Q5-
Respondent’s Counter-Memorial on the Merits, 1422.

Respondent’s Counter-Memorial on the Merits, 1399.
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retains jurisdiction to rule on claims brought st to the BIT** According to
Claimant, the issue is not whether EU law overlajik the protections of the BIT, but
whether it is “incompatible” with the BIT under th@enna Convention on the Law of
Treaties?* Such “incompatibility arisesnly when one treaty prescribes or mandates
conduct that, if executed, breaches the termssetand treaty**® and “While EU law

is superior to national law,” Claimant notes, §triot superior to other (instruments of)

international law.*?*

Moreover, incompatibility as a matter of treagwl is only

relevant when it pertains to the actual circumstanof a dispute. According to
Claimant, “[tjhe mere existence of a theoreticalompatibility that is unconnected to
the specific facts and circumstances at hand” matl prevent the applicability of both
treaties:?> This stems from the basic principle that “stathsuld honour their treaty

obligations to the largest extent possibfé.”

In Claimant’'s view, Respondent has not only failéd demonstrate actual
incompatibility between the BIT and provisions dfl Eaw in the circumstances of this
case, but ignores the Tribunal’s decision in itsafdvon Jurisdiction, Arbitrability and
Suspension that the protections of the BIT are inoompatible with EU law?’

Claimant further notes the Tribunal’s recognitibatt“[flar from being precluded from
considering EU law the Tribunal is bound to applioithe extent that it is part of the

applicable law(s) . . 8

Respondent’s attempt to invoke thete clair doctrine,
Claimant argues, is an inapposite attempt to aplgoctrine developed solely to
govern when national courts are required to retestjons of EU law to the ECJ, a

power not granted to arbitral tribunals in any évéh
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Claimant’s Reply on the Merits, 11173-75.

Claimant’s Memorial on the Merits, 1304-05.

Claimant’s Memorial on the Merits, §310.

Claimant’s Reply on the Merits, 1178.

Claimant’s Memorial on the Merits, 1311.

Claimant’s Memorial on the Merits, 1312.

Claimant’s Reply on the Merits, 11180-81.

Claimant’s Reply on the Merits, 11177, quoting AwardJurisdiction, Arbitrability and Suspension, §28
Claimant’s Reply on the Merits, 1185.
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The Tribunal’'s Decision on Jurisdiction

The Tribunal’'s jurisdiction is based upon the Blmamely the Agreement on
Encouragement and Reciprocal Protection of Investsneetween the Kingdom of the
Netherlands and the Czech and Slovak Republic,hwvizs signed on 29 April 1991
and entered into force on 1 October 1992. It immmon ground that the Slovak
Republic became a Party to that Treaty upon theollison of the Czech and Slovak
Federal Republic, in accordance with the joint deation made by the Netherlands and
the Slovak Republic and the Czech Republic, antlaba matter of international law

the Treaty was thereafter in force at all matdmaés.

Respondent challenged the jurisdiction of the Tnddwon a number of grounds, set out
in its Statement of Defence dated 30 October 20B0@summary, the grounds were
(i) that the Tribunal lacked jurisdiction over thespute because of the dispute’s intra-
EU character, which rendered it subject to the wstek jurisdiction of the EU, and

(i) that Eureko had not presented sufficient faitsestablish that the Tribunal had

jurisdictionratione persona@ndratione materiae

The Tribunal dismissed the first, ‘intra-EU’, objien to jurisdiction in its Award on
Jurisdiction, Arbitrability and Suspension, daté&dlQctober 2010. That Award is final
and binding upon the Parties, in accordance withcler 32(2) of the UNCITRAL
Rules and thelex loci arbitri. The Tribunal accordingly rejects Respondent’s

jurisdictional objection based on the applicabibfyEU law.

As to the second objection to jurisdiction, in 8tatement of Defence, Respondent
disputed that Eureko had standing or has made \@stiment in the territory of the
Slovak Republid¢®* Provision was made in Procedural Order No. 2edi&tDecember
20093 for the disclosure of documents relating to thisisdictional objection.

Various documents were produced in accordancetivithe provisions.

In the telephone conference on 8 April 2010, Redpah confirmed that it had no
ratione personagurisdictional objection$®?

Respondent’satione materiaebjection has two elements. The first elementesl#o

the question of what may be counted as an investmBespondent says that “The
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Respondent’s Statement of Defence, 1125, 126.
Procedural Order No. 2, 3.
Summary of Teleconference of 8 April 2010, 4.
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alleged investment made by the Claimant relatesomdy to the ownership of its
subsidiary, Union Healthcare, but also, accordiogClaimant’'s own statements to
Union Healthcare’s portfolio™®® and that “[T]he health insurance portfolio canbet

considered as an “asset” in the sense of Artic af the BIT.***

Article 1(a) of the Treaty defines “investments?’ as

every kind of asset invested either directly orirectly through an investor of a
third State and more particularly, though not esislely:

i. movable and immovable property and all relgieaperty rights;

il. shares, bonds and other kinds of interestscampanies and joint
ventures, as well as rights derived therefrom;

iii. title to money and other assets and to amyfqggmance having an
economic value;

iv.  rights in the field of intellectual propertyglso including technical
processes, goodwill and know-how;

V. concessions conferred by law or under contiactuding concessions to
prospect, explore, extract and win natural res@urce

The Tribunal considers that Eureko clearly madenaastment in the Slovak Republic
within the meaning of Article 1(a) of the Treatylt did so by incorporating its
subsidiary company, Union Healthcare, in the SloRapublic on 9 March 2006, in
which Eureko held, and still holds, 100% of thersk&® That is an investment within
the meaning of Article 1(a)(ii) of the Treaty. Thshareholding (as well as rights
derived therefrom) is a sufficient basis for théuinal’s jurisdictionratione materiag
and it follows that the Tribunal’s jurisdiction ueidArticle 8 of the Treaty exists in

respect of that shareholding.

Having determined that Eureko made an investmettterform of its shareholding in
Union Healthcare it is, strictly speaking, unneeegsto consider whether Union
Healthcare’s portfolio is in itself capable of conging an “asset” for the purposes of
Article 1(a) of the Treaty. As Respondent expljciiecognised, the shares of Union
Healthcare were, at least from one perspectiveelacle for the possession of the
insurance portfolid®® Whatever value the portfolio might have had Wil taken into
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136

Respondent’s Counter-Memorial on the Merits, 1633.
Respondent’s Counter-Memorial on the Merits, 1634.
See paragraph 90 above.

Respondent’s Rejoinder on the Merits, 1214.
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account by assessing the value of Union Healthecginigch was both the investment

made by Claimant and the addressee of the measundsch Claimant complains.

In any event, the insurance portfolio is an askaet &0 goodwill, which is included in
the non-exclusive list of assets in Article 1(a)@f the Treaty. Both goodwill and the
insurance portfolio are commercial assets thatltresam an investment in the
cultivation of the loyalty of a pool of customeesid the very fact of the adoption of the
ban on transfers indicates that as a matter ofaRltaw an insurance portfolio could in
principle have been sold by one insurer to anctHer.

The second element of Respondent’s jurisdictiorgéation ratione materiaeis the
argument that the Tribunal lacks jurisdiction bessadhe investment was made in
violation of the law of the Slovak Republic. Mospecifically, it says that Union
Healthcare’s insurance portfolio was acquired irash of Slovak law?® and that
Claimant therefore cannot claim any breach of theafly that would relate to the
portfolio and is not entitled to any damages regardthe alleged value of the

portfolio.**

Respondent says that in order to acquire a largatcportfolio Union Healthcare
engaged in (i) the dissemination of incorrect andleading information about other
health insurers; (ii) bribing the insured; (iii))fefing illegal advantages in connection
with public health insurance, all contrary to Acd.N681/2004 Colt*® It cites in this
regard the imposition by the Slovak Republic’s He&are Surveillance Authority of a
number of fines on Union Healthcdf®,in connection with reported malpractice by
brokers soliciting applications for insurance otdlé of Union Healthcaré&*? and the
number of complaints received by the Heath Caresesllance Authority concerning
Union Healthcaré?®

Respondent also says that Union Healthcare violdtedrights of other, competing,

health insurers by unfair practices contrary totisact1 of the Commercial Code, and
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See paragraph 99 above.

Respondent’s Counter-Memorial on the Merits, 11636- Respondent’s Rejoinder on the Merits, 19214-220.
Respondent’s Counter-Memorial on the Merits, 1640.

Respondent’s Counter-Memorial on the Merits, 1642.

Certain fines were cancelled on appeal: see,thgydecision of the Supreme Court dated 8 Dece@8, Exhibit
C-144.

See Exhibits R-155, R-166, R-167, R-168, R-169.
Exhibit R-170; Respondent’s Counter-Memorial om kherits, 1643.
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in 2008 settled a legal action brought againsy iother insurerd** And further, it says
that Union Healthcare failed to comply with theuggments of Slovak law concerning

public procurement®®

Respondent argues that the Treaty guarantees footemly to investments that are
made in accordance with the host State law. #scArticle 2 of the Treaty, which
provides that “Each Contracting Party shall in tésritory promote investments by
investors of the other Contracting Party and shdhit such investments in accordance

with its provisions of law.”

The Tribunal construes this provision differentlguticle 2 of the Treaty is concerned
with the duty of each State Party to promote inwardestment, and to admit
investments in accordance with its law, where thogestments are made by investors
of the other State Party. Article 2 does not purpo qualify the definition of an
investment. That definition is set out in ArticlHa) of the Treaty (set out in
paragraph 158, above) which, unlike provisions eéntain other bilateral investment
treaties, does not contain a requirement that tnvests be made “in accordance with
the laws and regulations” of the host State.

Respondent has a further argument: that “extensind uniform” international
arbitral practice establishes that “only investrsemiade in full compliance with the
laws of the host State” and made in good faith fiefrem protection under a BIT*°
It cites the awards iPhoenix Action, Ltd. v. the Czech Republicand Inceysa

Vallisoletana S.L. v. Republic of El Salvadosupport of its argument?

The Tribunal is not free to rewrite the Treaty: must interpret and apply the text
adopted by the Parties; and it cannot decide thispute asamiable compositeuor
ex aequo et bondgno such authority having been granted to the uhdb under
Article 33(2) of the UNCITRAL Rules). The quest®rio be answered here are
(i) whether it is proper to read into the definitiof an investment in Article 1(a) of the

Treaty a requirement that every investment withia meaning of the Treaty be made
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Respondent’s Counter-Memorial on the Merits, 11636-
Respondent’s Counter-Memorial on the Merits, 11652
Respondent’s Counter-Memorial on the Merits, 1637.

Phoenix Action, Ltd. v. the Czech Republ€SID Case No. ARB/06/5, Award, 15 April 2009, 111Q06-107
(hereinafter Phoenix Action”).

Inceysa Vallisoletana S.L. v. Republic of El SatvatCSID Case No. ARB/03/26, Award, 2 August 200683d]2
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‘in accordance with the laws and regulations’ of tmost State, or (ii) whether the
undoubted principle that the Treaty must be inetgut and applied in accordance with
the principle of good faith entails a similar camsibn. That is an exercise that is
governed by international law and the law of tresti

The rules on treaty interpretation, set out in @e%$ 31-33 of the Vienna Convention on
the Law of Treatied?® are familiar. The basic rule is that the tredtslsbe interpreted
in good faith in accordance with the ordinary magnio be given to the terms of the
treaty in their context and in the light of its etj and purpose.

The Treaty is intended, as its title and Preamld&entlear, to record the agreement of
the Parties upon the encouragement and recipraotéqgbion of investments. The
definition of an investment in Article 1(a) doestnexpressly stipulate that the
investment must have been made in accordance kéthatvs of the host State in order
that the investment be protected by the Treatyt iBihe view of the Tribunal, it is
wholly unreasonable to suppose that the Partieddcbave intended to protect
investments that violate, for example, a prohibitom foreign investment in a specified
sector of the economy. The terms of the Treatydcoat be interpreted in good faith to

require such protection.

On the other hand, it is in the view of the Tribueatirely reasonable to interpret the
terms of Article 1(a) without reading in a requiremh that there must be no infraction
of the host State’s law in the course of the maldhthe investment, if the investment

is to be within the scope of the Treaty protection.

That distinction, between compliance with laws thatit the scope of permissible
investments and compliance with each and everydéwhe host State, appears to
underlie the decisions of other tribunals.Pimoenix Actiorthe Tribunal said that:

If a State, for example, restricts foreign investtria a sector of its economy and a
foreign investor disregards such restriction, tmgestment concerned cannot be
protected under the ICSID/BIT system. These &egal investments according to
the national law of the host State and cannot leepred through an ICSID
arbitral process. And it is the Tribunal’s vievathhis condition — the conformity
of the establishment of the investment with thaomal laws — is implicit even
when not expressly stated in the relevant Bff.
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Both the Netherlands and the Czech and Slovak &eRepublic were Parties to the Vienna Conventionnathe
Treaty was signed. The Slovak Republic subsequsentigeeded to the Vienna Convention.

Phoenix Action]101.
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That passage makes evident the focus of BEteenix Action tribunal upon
circumstances in which foreign investment in a ipalar sector is prohibited or
restricted by the law of the host State. The dlgg resulting from the violation of
some such prohibition or restriction cannot, howelse equated with the illegality that
is common to each and every violation of the hdate3 law that may occur in the
context of the making of an investment. The (higpttal) fact that a Union
Healthcare broker committed a road traffic offewdaile driving to a client would
clearly not render the investment “illegal” for tharposes of any implicit requirement
of legality, although (as already stated) violatadra prohibition on foreign investment

in a particular economic sector would do so.

Which side of the line are the violations that Unidealthcare was found or said to
have committed? There is no suggestion in theeptesase that it was unlawfpér se

for Eureko to make an investment in the healthrizsce sector. Respondent’s point is
that some aspects of the specific manner in whiehrivestment was made constituted
violations of Slovak law. While any violation of&ate’s laws is a matter to be taken

seriously, not all violations have or should beegithe same legal consequences.

The Tribunal observes that Respondent has finedrJHealthcare for the misconduct
of its brokers, that no action appears to have balean in respect of the alleged breach
of the rules on public procurement, and that tlgallelaims of other insurers arising
from alleged violations of the fair competition ealwere settled. More particularly,
Union Healthcare has since 2006 operated undeeade granted by Respondent, and
no attempt has been made to cancel or revokeitlesick. It does not appear that the
authorities in the Slovak Republic have taken tieevnthat the violations referred to or
alleged by Respondent (whose account is challenge@laimant}®* are of such a kind,
or of such a degree of seriousness, as to rechereancellation or termination of the

investment.

A tribunal should be very slow indeed to decidé tha interpretation in good faith of a
definition of an investment, particularly a defiait that contains no express ‘in
accordance with the laws and regulations’ stipatatrequires that the making of the
investment must have involved no infraction (howeweripheral or incidental) of the

host State’s law. The Tribunal finds no warrantreading any such requirement into
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Claimant’s Reply on the Merits, 1267-273.
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Article 1(a). Further, the Tribunal does not cadesithat the violations of Slovak law
alleged in the present case are of a nature thanht@athe same category as a violation
of a prohibition on foreign investment in a partaousector. The fact that the Slovak
Republic has not revoked Union Healthcare’s liceis¢cén the view of the Tribunal, a

highly significant indication that it regards thiéeged violations as compatible with the
continued existence of the investment and also daweonfirmation that a good faith

interpretation of Article 1(a) of the Treaty doest nequire the exclusion of Claimant’s

investment from its scope.

The Tribunal accordingly rejects Respondent’s arguimthat the Tribunal lacks
jurisdiction because the investment was made ifation of the law of the Slovak
Republic. This conclusion goes to the questiorhef jurisdictional objection. The
present Tribunal is aware that in other cases nalsihave considered whether an
investment that satisfies the jurisdictional regoientsratione materiaeof a BIT may
yet be denied protection under that BIT becaugegXample, the investor acted in bad
faith by resorting to fraud or corruption in ordEr make the investmeht® The
Tribunal has considered whether the establishedlleged violations of Slovak law
similarly require the denial of protection to theveéstor under the Treaty, and it has
concluded that they do not. Appropriate remeditdps have been taken by
Respondent, according to its own laws, in respédhe violations; no violation of
fundamental principles of probity or public poliyalleged, such as exists in cases of
material corruption or deceit by an investor; amel Tribunal concludes that there is no

basis for the denial of the benefits of protectiowler the Treaty.

Respondent also argued that “future investmentsgshwére only planned but were not
conducted, are not protected by the BIT.” It s#lyat “the BIT does not protect
investments which never occurred, and much lesd $hie profits that these

hypothetical investments could have generatad.

The Tribunal considers that this is a question hef e&xistence or quantum of any
recoverable loss, rather than of jurisdiction. Tuestion might typically arise in the
context of a claim for loss of expected profitsgan that context distinctions might

have to be drawn between a continuing investmemhenplanned development of an
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World Duty Free v. KenyaAward, ICSID Case No. ARB/00/7, 4 October 2008ama Consortium Limited v.
Bulgaria, ICSID Case No. ARB/03/24, Award, 27 August 2008.

Respondent’s Rejoinder on the Merits, 39.
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existing project and an investment in a new antindisproject. But it is not necessary
to consider such questions in the present conteedause the Tribunal has already
satisfied itself that it has jurisdiction on theslsaof the investment made by Claimant.
It accordingly rejects this argument in so fartas raised as an objection to jurisdiction.

The Tribunal accordingly rejects all of Respondeibjections to its jurisdiction.

THE PARTIES’ CHARACTERISATION OF THE FACTUAL RECORD

While the Parties are in agreement with respecheobasic content of the Slovak
legislation introduced in 2004 and 2006/2007 ardf@¢h in the above statement of
facts (see above at paragraph 76ff), they diffgnificantly with respect to the
implications of these developments. In particulbey differ as to the degree to which
the 2004 Reform marked a departure from the SldRakublic’s previous health
insurance framework; the policy underpinnings & 2004 Reform and the relation
between the 2004 Reform and Claimant’s decisioimiest in Union Healthcare; and
the political landscape which led to the reverdathe 2004 legislation in the 2007

Reforms. The following sections summarise thespegtive accounts.

The Parties’ Characterisation of the 2004 Reform

Claimant’s Position

182.

According to Claimant, the series of legislativborms enacted in 2004 represented a
“fundamental change” in the legal framework regafghealth insurance in the Slovak
Republic, introducing a “wide ranging” and “compie® market place in which profits
could be made” and health insurers would operateoasmercial businessé¥’ In
Claimant’'s view, this transformation involved (ignmitting companies to use their
discretion in the distribution of profits, inclugjnn distributing surpluses as dividends;
(i) giving companies the opportunity to make indegent decisions regarding the
allocations of their budgets, such as the relataraounts to be dedicated to
administrative and other fixed costs; and (iii)oaling companies to compete for
clients’®® In Claimant's view, the 2004 Reform envisaged dkerhaul of a heavily

indebted public health insurance system and itdacement with a private and
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Claimant’s Memorial on the Merits, 120.

Claimant’s Statement of Claim, {ll1.16.
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competitive one. Competition within this systemswaanaged through the creation of

“an independent Health Care Authority with a fultidependent executive boart®

Claimant contends that in light of Respondent’seasmn on 1 May 2004 to the
European Union and its adoption of the Euro onnuidey 20097’ the changes seemed
to represent a “natural evolution in the developim&na health care system” which
Claimant regarded as “irreversible® These reforms, Claimant submits, were
“instrumental in making investment in the Slovalaltie insurance sector attractive to

Eureko.™®°

Respondent’s Position

184.

185.

Respondent disagrees with Claimant’s characteoisaif both the scope and objective
of the 2004 Reform. In Respondent’s view, the 26@&torm was never intended to
replace the public health insurance framework ef $fiovak Republic with a private,
competitive oné®® Rather, Respondent contends that Slovak pubbdtthénsurance
has always operated in accordance with certainddamental principles®* which have
not significantly changed since 1993 (being theedahen Respondent became an
independent Statéj? In short, this comprises a system in which citizeare
mandatorily insured and pay health insurance lemiesx amount fixed by statute (with
the State paying the levies for a portion of th@uation). The extent of coverage
provided is established by law; insurers are net fto reject applicants; and the
relationship between insurer and insured is basestaiute, not contract.

Rather than change these characteristics entiRdgpondent considers that the 2004
Reform aimed to introduce “a number of limited adments into the healthcare
insurance system to enhance managed competitibinvtite system?®®and to redress
inefficiencies which had accumulated in its op@matover the years, specifically, a

large accumulated defitff and a lack of transparenty. In Respondent’s view,
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Claimant’s Memorial on the Merits, 138, 44.
Claimant’s Statement of Claim, §19.
Claimant’s Memorial on the Merits, 165.
Claimant’s Statement of Claim, fllI.15.
Counter-Memorial on the Merits, 1112-115.
Respondent’s Statement of Defence, 14.
Counter-Memorial on the Merits, 127.
Counter-Memorial on the Merits, 27.
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Claimant greatly exaggerates the magnitude of liaages introduced, as the majority

of legislation either amended already existing @iows or introduced minor changes.

Respondent contends that Claimant is mistakers iassumption that the conversion of
public health insurance providers into joint steckities had as its purpose the creation
of companies “capable of generating profit and fioming in a competitive
environment.**® |nstead, Respondent argues, the 2004 Reformheachore modest
goal of forcing health insurance companies to imerdudget transparency by
introducing balance sheet accounting requirememtiscarporate governance rufés.

In support of its argumentRespondent submits that under Slovak law, the legal
difference between a health insutesui generisand a health insurer as a joint stock
company, relates to the accounting methods usejbiby stock companies and the
manner in which they manage the premiums they H8fdIn Respondent’s view, this
is merely a technical difference which does noakpe the fundamental character and
purpose of a health insurance company: the Sl@@kmercial Code provides that a
joint-stock company may function for a purpose otti@n the generation of profits,
with the provision of public health insurance bebne such purpos&’ Respondent
argues that the “privatisation of health insureevar occurred, nor should it have

occurred.*’®

Respondent submits that Claimant also exaggeratesntependence of the Health
Care Authority. Respondent notes that the Autiidrad always been responsible to
the Ministry of Health, which decides policy, arit the Authority is merely an organ
for implementing the policy of the Ministry of Hélaland “executing the surveillance
of the sector under strict conditions set by lavd @s such is not independeht

Respondent observes that in light of the backgrsunfdthe individuals previously
appointed to the post, Claimant should have beenotice that the Authority was not

politically independent’?
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Respondent’s Statement of Defence, 17.
Counter-Memorial on the Merits, 1112.
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188. Finally, Respondent argues that Claimant makesr afrers in its description of the
changes introduced by the 2004 Reform. Respondentends that (i) insurance
companies always had the option of selectively remting with health care providers,
as long as the provider was properly licenSédii) beneficiaries did not gain the right
to switch insurance companies once a year withrtieduction of the 2004 Reform,
because the right had existed in the Slovak sysiage 1995, and could be exercised
once every six months instead of once a year asrithd 2004 Reformh** and (iii) the

scope of the mandatory health package was newealcteduced.”

B. Eureko’s Investment and the Political Situation in2004 and 2006
Claimant’s Position

189. Claimant contends that in deciding to invest in $ievak Republic, it “acted upon a

178 and the expectation that

well thought-out identification of an opportunity invest,
the 2004 Reform would constitute an enduring chan@daimant submits that this
expectation was justified by its experience in otBeropean markets and by statements
from the Slovak Health Minister, Mr Rudolf Zajac,ade prior to Eureko’s
investment’’ Claimant refers to the testimony of Mr Willem v@rin, then a member

of Eureko’s board, thdt?®

Eureko was prepared to further invest in the SloRapublic because it was
confident that it had acquired sufficient knowledgfethe country, market and
legislative framework to be confident that the makof a long term investment —
which is the nature of investments in the insurandestry — would be opportune
and pay off. In this respect, Eureko took into actahe Slovak Government's
statements, the Slovak Republic's EU aspiratiorss later EU membership, the
EU and national legal framework and also the mameich it would be able to
take recourse if the investments would be impaired.

190. Claimant submits that its decision to invest clgstdllowed the adoption of the
2004 Refornt”® According to Claimant, interviews with Slovak ioféls conducted

near the time of its investment shed light on thev&k Republic’s intentions in

173 Counter-Memorial on the Merits, 17131-134.

174 Counter-Memorial on the Merits, 17135-136.

175 Counter-Memorial on the Merits, 1139.

176 Claimant's Memorial on the Merits, 64.

L1 Claimant's Memorial on the Merits, 64.

178 Claimant’s Memorial on the Merits, 78; Witnesat8ient by Mr. Willem van Duin (Exhibit CW-1), {11.

179 Claimant's Memorial on the Merits, 170.
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enacting the 2004 legislation. Claimant recountspcific invitation” to invest made

by Minister Zajac in December 2004, during which“heade considerable efforts to
explain the basis of the new health care legisiatt8’ In public statements in 2005,
Minister Zajac further emphasised that the 2004oRefwas intended to “open doors

for private investors into state-owned health iasge companies®

Claimant concedes that it expected a return omvisstment that would be “marginal
in terms of percentage of premium income,” but agythat this was nonetheless an
appealing prospect insofar as premium amounts wgererally substantidf?
Although cross-selling the products of Union Insw&a was an element of Eureko’s
anticipated business model, Claimant submits thiad planned for Union Healthcare
to provide “independent profit generatioff* According to Claimant, the yearly
profits attributable to cross-selling never excek€l£05,000

Claimant filed for registration with the Slovak Hiaare Authority in 2005, before
“the elections and any announcement ther&énd further maintains that the prospect
of elections in 2006 did not upset its calculatitfis The outcome of an election is
never certaiff’ and, according to Claimant, “SMER itself focusedtbe abolishment
of user fees” during its campaign, rather than nforelamental changé& Most of
SMER’s potential coalition partners did not oppasdeast the core provisions of the
2004 Reform® and a majority of the ultimate coalition was cors@d of parties that
had supported the 2004 Refotifl. It was not until December 2006, Claimant argues—
after it had established Union Healthcare and madsibstantial investment—that
Eureko could have appreciated the extent of thegém being contemplatéd. On

9 December 2006, the Chairman of the Slovak PagiamMr PaSka, publicly
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Claimant’s Memorial on the Merits, 181; ClaimarRsply on the Merits, 11108-110.
Claimant’s Memorial on the Merits, 184; ClaimarRRsply on the Merits, 11131-134.
Claimant’s Memorial on the Merits, 184; ClaimarRRsply on the Merits, 11131-134.
Claimant’s Memorial on the Merits, 190.

Claimant’s Reply on the Merits, 136.

Claimant’s Reply on the Merits, 134.

Claimant’s Memorial on the Merits, 193; ClaimarRsply on the Merits 137.
Claimant’s Memorial on the Merits, 194.
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expressed the position that “all public funds sHdag under public controf** Prior to
that point, Claimant observes, the coalition matdestated that the Government would
not fundamentally alter the legal framework estdi#il by the 2004 Reforti: and,
upon request by Eureko, the acting Slovak MinistérHealth, Mr Valentow,
confirmed that “no systemic changes were immindwat twould be at odds with

Eureko’s interests as an investor in the Slovakthéasurance sector-*

Respondent’s Position

193.

194.

Respondent submits that, in light of all the cirstmmces, Claimant could not
reasonably have believed that the 2004 Reform weerdain in effect and that any
such belief indicates a lack of due diligerite.The 2004 Reform, Respondent notes,
was extremely unpopufdf and by the time of the 2006 election, politicarties
opposing the 2004 Reform had a “20% lead over gmriwvho had supported the
2004 Acts.*®” In Respondent’s view, Claimant understates tregliptability of the
changes that were made with the 2007 Reforms artsi@ates the importance of the
reassurances it claims to have received from thepételent as regards the
2004 Reform. According to Respondent, “Union Hezdte could have, and should

have terminated its activities to avoid the conseqges of expected regulatioh?®

First, Respondent contests the timeline of Clairsanivestment. Although Claimant
may have contemplated investing in 2004 and 20@spBndent argues that Claimant
did not in fact establish any investment befor@btained the “licence to perform
public health insurance” on 13 February 2086. Union Healthcare, in turn, was

registered only on 9 March 2068 and Claimant did not insure beneficiaries until
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Claimant's Memorial on the Merits, 194;. Claiman8satement of Claim, {91.23-24; Claimant’s Reply oa th
Merits, 137, 42.

Claimant’s Memorial on the Merits, 194; ClaimarRsply on the Merits 42.
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September 2006, a date significantly later thanctie for early elections which had
been made on 9 February 2686.

Second, Respondent argues that Claimant miscosstingesignificance of comments
made by Mr Zajac, as well as the importance of Mjag’'s presentations on the 2004
Reform?®> Mr Zajac’s presentations, Respondent contendee wething more than a
public description of how the new system would tioit and were not an attempt to
induce foreign investors into the Slovak marl&t.Respondent similarly discounts the
importance of the January 2007 Letter from the farnMinister of Health
Mr Valentovié, insofar as it was written significantly after @ant had made its

investment®

Third, Respondent submits that changes were toxpecegd in light of the Slovak
political landscape. Respondent disagrees withn@iat's assessment that the main
coalition partners of the new Government “wereawdur of a stability [sic] of at least
the key pillars of the 2004 Liberalisatiof?> The final coalition, Respondent contends,
included 85 members out of 150 in Parliament whoevagainst the 2004 Reforif?.

In Respondent’s view, “only a blind businessman Modwave believed that such a
coalition would allow public health insurers toaiet the ability to distribute dividends

from insurance levies?®’

All of these assessments, Respondent argues, afienoed by Claimant’'s March 2006
Business Plan, which reveals an awareness of inpgrahanges in the investment

climate?®® Respondent cites the following excerpts from @kait's 2006 plai®®

One could argue that due to the parliamentary ielextin June 2006 it would be
better to wait and see what changes a new govetnwemd introduce to the
healthcare system before deciding whether to emteot.

[..]
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Counter-Memorial on the Merits, 1376.

Respondent’s Statement of Defence, 1196.

Respondent’s Statement of Defence, 30; ExhidigdOpp. 1, 9.

62



C.

E-SR Final Award
7 December 2012

Political intervention after June 2006 electionsildomake the health insurance
market less attractive and in the extreme seeaiosralisation.

On the basis of this excerpt, Respondent argué<ilra@ko’s assertion that it did not
anticipate a changed legislative framework is ‘@stbdisingenuous’®

Characterising the 2007 Reforms

Claimant’s Position

198.

199.

According to Claimant, the 2007 Reforms represefadomprehensive policy with the
ultimate aim to drive private investors out of tBBvak health insurance sectét”
The measures represented a “turning of the tidd"ramealed a “new attitude towards
health insurance®*? In enacting these measures, Claimant contend§tvernment
intended to re-concentrate control of the healtsuiance sector with the statd,
ultimately by establishing a single, public heattsurance provide?™* Claimant points
in particular to the rhetoric of Prime Minister Bjcto his statements that it is “not
normal” for health insurance companies to make @fitp?™> and to his professed
intention to “drive out private health insurancenpanies.®!°

Claimant disputes that this shift in the investmdirhate from “highly favourable” to

“extremely hostile” was underpinned by any economationale’’

In general,
Claimant submits that Respondent’s policy explamatior the change amounts to
“unsupported assertions about cost overruns amalat®mn in the health care system,
destabilising effects of the 2004 Reforms and weriforms of illegal conduct and
misbehaviour by private parties active in the Skowealth Insurance Market*®
Respondent further, in Claimant's view, resorts“tiscrediting Eureko’s general

economic and business understanding” through &ssertthat are themselves
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Respondent’s Statement of Defence, §30.
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Claimant’s Statement of Claim, {111.36.

Claimant’s Statement of Claim, 1111l.44 and [11.48.
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Claimant’s Memorial on the Merits, 1105.
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“defamatory.®’® Rather than engage with what it considers to pecwdative

arguments, Claimant submits that it is “not necgssadebate the economic rationale
of the health care system at lengtf®” According to Claimant, the Parties are in
agreement that consideration of the policy ratienér the 2007 Reforms is

unnecessary to the matter before the Tribéfal.

Respondent’s Position

200. Respondent disputes both Claimant’s characterisatiothe 2007 Reforms and the

201.

202.

assertion that the Tribunal need not examine thieypmationale behind the Reforms.
The reasonableness of the changes, Respondentarglates directly to the question
of Claimant’s expectations and Respondent’s coitterthat the measures fall within
the ambit of Respondent’s regulatory discretion. Respondent’s words, “[a] proper
and legitimate health insurance policy outlines wisacommonly acceptable in a
country that has a public health insurance systechca which a reasonable investor

should count???

The 2007 Reforms, Respondent argues, were crajtaddress problems arising from
the 2004 Reform “that jeopardised the whole syst&h.The effort took place against
the background of what remained after 2004 ublic health care system—not a
privatised one—insofar as health insurance remaited subject of a mandatory
government levy. The Slovak Republic, accordingBmained responsible for the
system. According to Respondent, “[tlhe fact tlla¢ health insurance system
continued to exist as a public health insuranceesysluring the period of effectiveness
of the 2004 Acts is of enormous importance in degdvhat changes Respondent is
entitled to make in this field®**

Respondent submits that the 2004 Reform attemptauroduce a system of managed
competition, yet failed to appreciate the need rfmanaged competition in health
insurance “to be heavily regulated to avoid adveises,” in particular the risk that “a

health insurer will maximise its efforts to cut tosat the expense of the quality of
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health care®*® Among the defects of the 2004 Reform identifigdRespondent was
the introduction of a profit provision into an umfiganced system in which the
generation of profits was structurally impossiblighaut adverse effect$® Because
health insurance levies were fixed by law, insurensy options to reduce expenditures
were to lower the prices paid to health care prengdlimit the provision of health care
by providers, or employ marketing to acquire a théed portfolio of insuree&’
Respondent takes particular issue with the corstraistered into with health insurance
providers, which imposed annual limits on the antafncare that would be covered
and employed a “degressive rate,” reimbursing pleng at a lower marginal rate as
additional patients were cared for. Respondentracherises these practices as
“unsafe,” leading to the generation of profits the detriment of patients who are not
provided with care despite having paid their leViesto health care providers who
may go uncompensated for duly provided ¢&feThe ban on profits was introduced in
2007 in response to the failure of elements in20@4 Reform to enforce a duty to
provide continuous caré® Notably, Respondent observes, comparable sysfgms
which multiple health insurers are permitted, bivented from generating profits) are

found in other European countries.

Respondent further draws attention to the ameneéédank requirements of the 2004
Reform, which gave insurers greater flexibility gontracting with health providers.
The effect of this provision, Respondent argues,s W@ give insurers a

“disproportionately strong bargaining position” ~dsvis providers3* This weakened

the position of providers to the extent that thesd hno choice but to accept
disadvantageous contracts that drove up debts anpogiders. Respondent
emphasises that the 2004 network requirements bh&sed on specialisation, rather
than facility, making it difficult for providers tmffer coordinated care; while an

insurer's network would include a full range of sjadists, they would be scattered at
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different facilities throughout a region and unatdework togethef>* Additionally,
Respondent submits that insurers prioritised cest quality in placing contracts with
health provideré®® The amended network requirements, in Respondeieis, were
created to address these probléffisHowever, while health insurance companies were
obliged to contract with a specific “minimum netwbdof health care providers under
the 2007 Reforms, Respondent notes that this dignewent them from recommending

doctors and specialists outside the minimum netwotkeir insured>>

Other aspects of the 2007 Reforms, Respondent grguere equally in the public
interest and directed at identified problems stemgnifom the 2004 Reform. The cap
on operating expenses was intended to halt a “wasteain of public resources from
the public health insurance system” and addregsia@isn in which the private insurers
all indicated substantially higher operating cositen the State-owned insurance
companie$® The ban on brokers sought to remedy what Respomti@racterises as
the large number of complaints concerning the untfaillegal practices of brokefd’
Adjusting the percentage of health insurance levsedbject to redistribution,
Respondent argues, was an appropriate response tefforts of insurers to attract a
healthier (and accordingly, more profitable) pditfonotwithstanding their obligation
to accept any applicant. Redistribution rateshe Slovak Republic have changed
many times previously, and a number of Europeaesia fact redistribute 100 percent
of health insurance levies. Finally, accordingRespondent, the ban on transferring
insurance portfolios was justifiably intended t@tect patients’ rights, preventing the
situation in which an individual might be tranststrinvoluntarily from one insurer to
another and forced in the process to change dotddi®se in the network of the new
insurer®® The ban does not, Respondent emphasises, préventransfer of an
insurer’s interest in other ways that preservebdistaed relationships between patients

and their doctorg>®
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205. For a further group of the 2007 Reforms, Respondentes that they in fact represent

D.

significant changes. In Respondent’s view, thécefbf the Chairman of the Health
Care Authority was not politicised by the 2007 Rafs; Respondent notes that the
Regulator was at all times a political appointed anbmits Claimant exaggerates the
independence of the Regulator under the 2004 Ref8rmSimilarly, Respondent
contends that enhancing budget scrutiny over imagr@ompanies did not significantly
change Claimant’s existing legal obligations tooremn its busine$s' and amounted
to nothing more than an additional “administratiltey” on Claimant** Even before
the 2007 Reforms, Claimant had been required tal senannual “[rleport on the
fulfilment of the budget for the other subjects miblic administration” to the State
Treasury**® Finally, Respondent notes, the solvency requirgsef the 2007 Reforms
“merely serve[] to confirm the fulfilment of the &mant's previously existing
obligation to cover its due liabilites® Only in the event that Claimant neither

challenges nor pays an invoice is the mechanismadisency sanctions triggeré®.

The Significance of the Slovak Constitutional CouriDecision

Claimant’s Position

206. In striking down the ban on profits, Claimant sutarthat the Constitutional Court’s

decision of 26 January 2011 effectively establishebreach of the BIT*® Equally

important, Claimant argues, the Constitutional €awonfirms three aspects of the
factual record: (i) that the 2004 Reform was inehdo establish a competitive
environment in which health insurers would act agepreneurs on a profit basis;
(i) that this constituted a significant changetire nature of the Slovak healthcare
k,247

framewor and (iii) that the 2007 Reforms were not carried m a legitimate

fashion within the margin of appreciation for regory measure¥?®
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Respondent’s Position

207.

208.

VIII.

2009.

210.

Respondent submits that the Constitutional Coucisttn striking down the ban on
profits is only significant insofar as the ban awffts is no longer applicable. The
standard of protection under the BIT, however, f&ig from the protection of the
Constitution applied by the Court” and no conclasiavith respect to the BIT follow
automatically from the decisidi? The difference stems, in Respondent’s view, from
the fact that the Constitutional Court approachesal matter from the perspective of
protecting the Slovak legal order, whereas thidbdmal is asked to consider more
specifically “whether the Claimant’s investment waspaired by the conduct of the
state in breach of the BIT>® The Constitutional Court, Respondent notes, ditl n
consider the facts of the present case, and itsnfinof a restriction of property rights
is, in Respondent’s view, more limited than exprm@jpon and without an analogue
under the BIT!

According to Respondent, the Constitutional Coudiision further establishes the
constitutionality of other measures of which Clamheomplains — in particular the cap
on operating expenses, the solvency requirememdisthee changes in the percentage of

insurance premiums subject to redistributieh.

THE TRIBUNAL'S OBSERVATIONS ON THE WITNESS TESTIMON Y

In witness statements submitted with the Partiésagings and during the hearings
held in December 2011 and January 2012, the Tribwatzived the testimony of a
number of individuals involved in the events ungied the Parties’ dispute in this

arbitration.

The following witnesses appeared at the hearindgpeamalf of Claimant: Mr Willem
van Duin, Chairman of the Executive Board of Eurdido Fred Hoogerbrug, Director
of European Affairs of Eureko, and former membetJofon Insurance’s Supervisory
Board; Mr Tibor Borik, Chairman of the Managing Bdaof Union Healthcare; Mr
Bjarne Slorup, who served as a board member ofrumsurance, and by Government

invitation as a board member of state-owned insi@atompany VZP, and on the
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managing board of Union Healthcare during the “mbé&on”; Mr Peter Pazitny a
former advisor to the Slovak Health Minister durithg design and implementation of
the 2004 Reforms, presented as an expert witneiseeddlovak health insurance sector;
and Mr Richard Indge, of Ernst & Young, presentedaa expert witness on damages.
The following witnesses appeared at the hearingedralf of Respondent: Professor Dr
Dr Thomas Gerlinger, an expert witness in inteoral comparative health care
systems; and Mr Michael Peer and Ms Zuzana KeplaivKPMG, who provided
expert witness testimony on damages. The Tribisngdateful to all of these witnesses
for their participation. The following section wilddress one aspect of the witness

testimony that the Tribunal found particularly Help

Eureko’'s CEO, Mr Willem van Duin, testified befotlee Tribunal on 14 December
2011. He started working for Eureko in 1987, amasveppointed to the Executive
Board in 2004, becoming its Vice-Chairman on 1 ®eto2008 and Chairman on
10 February 2009. Prior to taking on this overalponsibility for Eureko he was
supervisory director of a number of Eureko entjtie€luding Union Insurance and
Union Healthcare. The Tribunal considered himdalcandid and impressive witness,
who was clearly knowledgeable and experienced aitinensurance, and also well
qualified to explain decisions taken by Eureko dgrithe relevant period. His
testimony, in his witness statement and particyldréfore the Tribunal, put the
documentary evidence in the case into much clepeespectivé>® The Tribunal
records that much of Mr Van Duin’s testimony wad specifically challenged by
Respondent, which limited itself (from its own ot@j to a very short cross-
examination at the hearing in December 2011. Thbufal accepts, as factually
accurate and credible, the testimony of Mr Van Duin

In his testimony, Mr Van Duin explained that it widee knowledge (known to him
personally at the time) that Slovakia was movin@ tprivate health insurance system,
of a kind with which Eureko was familiar, that wiee key to Eureko’s decision to
enter into concrete discussions regarding its éntoythe Slovakian markét?

At around this time Eureko was also consideringyeintto certain other east European

markets, but concluded that the regimes in thosetoes, and the future developments
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that the respective Governments had in mind, wetesach as to make investment in

those markets attractive®

Eureko was aware of the unpopularity of the Sloned&irms and of the risk of a change
of policy following the elections in the Slovak Radgic, which were known at the time
to be imminent. Eureko considered that those ngkse not so great as to require
postponement of its entry into the market. Thenp@ias made in Eureko’s March
2006 Business Plafi®

it is our judgement that even a social-democrata Ilgovernment would not undo
the unpopular, but necessary health reform. Ituis jodgement that they would
change the most unpopular elements, but leaveatie btructures in place.

Mr Van Duin was asked about the basis on whichhattime when Eureko made its
investments in the Slovak Republic, he was satisfleat there was no significant
chance of a reversal of the health insurance pdfcthe Government of the Slovak
Republic over the life of the investment. He reglas follows™’

It's hard to explain why | did not think what | did think. But we made an
assessment. And in those days when the changesmglemented, and based on
the meetings we had, we were confident that thatidvibe the way to go forward.
So there was no reason for us to think that thatldvohange so dramatically at
such a short time.

Answering questions from the Tribunal, Mr Van Duitated that Eureko would have
been able to modify its operations so as to wottk Whe reforms regarding the cap on
administrative expensé¥ the ban on brokers? the network requirement&’ and the
solvency requirement8! Similarly, Eureko could have accommodated thégalkibn

to submit its budgets to the Governmé&ft.

On the other hand, asked if Eureko could have wbviih the ban on profits, Mr Van

Duin said “No. If we would have known in advancevbuld not have made any
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257

258

259

260

261

262

Hearing Tr. (Day 3), 14 December 2011 at 7-11.
Exhibit C-14, p. 1.

Hearing Tr. (Day 3), 14 December 2011 at 30.
Hearing Tr. (Day 3), 14 December 2011 at 12-84, 1
Hearing Tr. (Day 3), 14 December 2011 at 12,164,
Hearing Tr. (Day 3), 14 December 2011 at 16, 17.
Hearing Tr. (Day 3), 14 December 2011 at 17.
Hearing Tr. (Day 3), 14 December 2011 at 17, 18.
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proposals to invest in Slovakia®® He took the same view of the ban on transfers of
insurance portfoliod®* The combined effect of those measures was thatkBcould
neither remain active and making profits in thev@loRepublic, nor sell its business

and withdraw from the Slovak Republic.

218. In practical terms, after the 2007 Reforms Eurekwily possibility of earning income
from its operations in Slovakia arose from its tigghtake out operating expenses up to
the permitted maximum, and the possibility of estireg further value from its
investment in Slovakia by using its reputation éer sell other forms of insurance.

219. Eureko accordingly had to decide whether to trgxpand its health insurance business
despite the 2007 Reforms (and if so, how) alondities that it had planned, or to put
its operations into some sort of suspension, s@yiexisting clients but not seeking to

expand its client base.

IX. LIABILITY AND THE MERITS
A. The Parties’ Arguments on Liability and the Merits

1. Expropriation
220. Article 5 of the BIT provides as follows$>

Neither Contracting Party shall take any measuegsiding, directly or indirectly,
investors of the other Contracting Party of theireéistments, unless the following
conditions are complied with:

(a) the measures are taken in the public intenedtumder due process of
law;

(b) the measures are not discriminatory;

(c) the measures are accompanied by provision Her gayment of just
compensation. Such compensation shall represergeteine value of
the investments affected and shall, in order toeffective for the
claimants, be paid and made transferable, withodiue delay, to the
country designated by the claimants concerned andchry freely
convertible currency accepted by the claimants.

263 Hearing Tr. (Day 3), 14 December 2011 at 19;H#aring Tr. (Day 3), 14 December 2011 at 20-22.
264 Hearing Tr. (Day 3), 14 December 2011 at 22.

265 Agreement on encouragement and reciprocal pioteof investments between the Kingdom of the Niddimels and

the Czech and Slovak Federal Republic, Art. 5 (Exi@b10).
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Claimant’s Position

221.

222.

223.

Eureko submits that the definition of expropriationder the BIT is broad and
encompasses “indirect expropriation” that doesraquire a finding that legal title has
been transferred to othéfS. Whether governmental action qualifies as indirect
expropriation depends, according to Claimant, an‘thtensity of interference,” and
whether such action extends beyond “normal regujaitafluence” and affects “the
core of the of essential attributes of properfy” Arbitral tribunals evaluating this

guestion in other matters, Claimant submits, hareegally applied three tests.

First, Claimant notes, tribunals have examined ‘the events demonstrate that the
owner was deprived of fundamental rights of ownigrdff® This standard was applied
by the tribunals constituted imippetts, Abbett, McCarthy, Stratton v. TAMS-AFFA
Consulting Engineers of Iran et..aWena Hotels Limited v. Arab Republic of Eg/t
CME Czech Republic B.V. v. Czech RepiBficGeneration Ukraine, Inc. v.

271

Ukraine?* Occidental Exploration and Production Co. v. Repeilif Ecuadoy’?

CMS Gas Transmission Co. v. Argentine RepiffficBiwater Gauff Ltd. v.

274
a

Tanzani Archer Daniels Midland Co. and Tate & Lyle Ingredl® Americas, Inc.

v. Mexicg?”® andAzurix v. Argentine Republf¢®

Second, Claimant argues, tribunals have considehedher the “enjoyment or benefit

of the asset is effectively neutraliséd” Such a standard was applied by the tribunals

266

267

268

269

270

271

272

273

274

275

276

277

Claimant’s Statement of Claim, 711V.16-17; Claimaemorial on the Merits, 1147.
Claimant’s Statement of Claim, f11V.26, 1V.29; Clamtis Memorial on the Merits, 1147.

Claimant’s Memorial on the Merits, 1148, quotifigpetts, Abbett, McCarthy, Stratton v. TAMS-AFFA <Didting
Engineers of Iran et. ab Iran-United States C.T.R. 210,225.

Wena Hotels Limited v. Arab Republic of EqyjitSID Case No.ARB/98/4, Award, 8 December 2000, 199
(hereinafter Wena Hotels Ltd.”).

CME Czech Republic B.V. v. Czech RepuldidCITRAL (Czech/Netherlands BIT), Partial Award, $8ptember
2001, 1608 (hereinafteCME").

Generation Ukrainglnc. v. Ukraine ICSID Case No ARB/00/9, Partial Award, 16 Septemi§32 120.23.

Occidental Exploration and Production Company veTRepublic of Ecuadpil.CIA Case No. UN3467, Final
Award, 1 July 2004, 188 (hereinaftédccidental”).

CMS Gas Transmission Company v. Argentine Repukl8ID Case No. ARB/01/8, Award, 12 May 2005, 1262
(hereinafter CMS Gas Transmission Co.”).

Biwater Gauff Ltd. v. United Republic of Tanzani€SID Case No. ARB/05/22, Award, 24 July 2008, 1509
(hereinafter Biwater Gauff”).

Archer Daniels Midland Company and Tate & Lyle Imtjemts Americas, Inc. v. MexicdCSID Case No.
ARB(AF)/04/5, Award, 21 November 2007, 1245.

Azurix v. Argentine Republi¢CSID Case No. ARB/01/12, Award, 14 July 2006, 138d€inafter Azurix”).

Claimant’s Memorial on the Merits, §150.
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in Lauder v. Czech Repubfi¢® Occidentaf®’® BG Group Plc v. Argentin&° Toto
Construzioni Generali S.p.A. v. Republic of LebaffditMS Gas Transmission C3?
LG&E Energy Corp., LG&E Capital Corp. and LG&E Imt&tional Inc. v. Argentine
Republi¢g?®* andCME 2%

Third, Claimant submits, tribunals have evaluatesl actions complained of “against
what may be described as a catalogue of measuaesth considered to qualify as
indirectly expropriatory®  Such “catalogue,” Claimant observes, has included
restrictions on the distribution of dividends taastholders in the decisions taken by
tribunals inPope & Talbot Inc. v. Canad&® PSEG Global et. al. v. Turkg$’ Walter
Bau v. Thailand®® Enron Corporation and Ponderosa Assets, L.P. v.eAtipe

Republi¢?®® Sempra Energy International v. Argentine Repubf@andBG Group?®*

In evaluating governmental conduct against themedstrds, Claimant argues, a finding
of expropriatory intent is not required, althougimiay “weigh in favour of showing a
measure to be expropriatory’? Although expropriation may be lawful when taken i

the public interest, in a non-discriminatory faghiand accompanied by compensation,
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289
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Ronald S. Lauder v. Czech RepublidNCITRAL (Czech/U.S. BIT), Award, 3 September 200200 (hereinafter
“Lauder”).

Occidenta) 184.

BG Group Plc v. ArgentindJNCITRAL (Argentina/UK BIT), Final Award, 24 Decerab 2007, 1264 (hereinafter
“BG Group”) (annulledRepublic of Argentina v. BG Group, 665 F.3d 1363 (D€ 2012),petition for cert. filed
81 U.S.L.W. 3070 (U.S. July 27, 2012) (No. 12-138))

Toto Costruzioni Generali S.p.A. v. Republic ofdredn ICSID Case No. ARB/07/12, Decision on Jurisdiction of
11 September 2009, 1183.

CMS Gas Transmission G§262.

LG&E Energy Corp., LG&E Capital Corp. and LG&E Intextional Inc. v. Argentine RepublidCSID Case
No. ARB/02/1, Decision on Liability of 3 October 2Q0B.98 (hereinaftel“G&E").

CME, 1604.

Claimant’s Memorial on the Merits, 1153.

Pope & Talbot Inc. v. The Government of Canddéerim Award, 26 June 2000, 1100.

PSEG Global et al. v. Republic of Turké@SID Case No. ARB/02/5, Award, 19 January 2007,8Y27
Walter Bau v. ThailandAward, 1 July 2009 10.16.

Enron Corporation and Ponderosa Assets, L.P. veAtime RepubliclCSID Case No. ARB/01/3, Award, 22 May
2007, 11245 (hereinafteEhron”).

Sempra Energy International v. Argentine RepybB@SID Case No. ARB/02/16, Award, 28 September 202841
(hereinafter Sempra”).

BG Group 1271.

Claimant’s Memorial on the Merits, 1158, quoti@gmpania de Aguas del Aconquija S.A. and Vivendidssal v.
Argentine RepublidCSID Case No. ARB/97/3, Award, 20 August 2007, QFhereinafterVivendi”).
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Claimant submits that an evaluation of lawfulnessutd “only be done_aftert has

been held that an expropriation has occurféd.”

On the facts of this case, Claimant argues thap&etent’s actions have amounted to
an “intense interference” such that “a substardigbrivation has taken plac&? In
Claimant’s view, it has been “strongly and profolynaffected” in both its manner of
conducting business in the Slovak Republic andisimbility to realise returns or profits
on its investment?® According to Claimant, the ban on profits and bam on the
transfer of insurance portfolios each independentheet the threshold for
expropriation. Additionally, Claimant submits thhe “effect of all measures that form

part of the 2007 Reversal” collectively constitugapropriatior?>®

In Claimant’s view, the ban on profits meets alfeth commonly-used tests for
expropriation. The ban “constitutes a manifestrid@gion of a fundamental ownership
right,” thereby meeting the first standard for exiation®®’ The ability to distribute
profits as dividends, Claimant notes, along withesuision of the company through its
boards, is one of the two fundamental rights degvirom shareholding in a Slovak
joint-stock company®® Equally, Claimant argues, the ban on profits hat the
second standard by neutralising “the benefit angbyement of shares in Union
Healthcare**® The right to receive a dividend is a principahéit of holding shares
and the ban on profits has rendered such sharerketable, removing shareholders’
“ability to convert the investment into casfi” Respondent’s actions, Claimant
contends, have made it inconceivable that a “coroieentity considering a presence
in the Slovak health insurance market” would pusehdinion Healthcar®® Claimant
rejects the relevance of the sale of shares inhanahsurance company during the
summer of 2009, noting it may rather reflect spatoh that the ban on profits would
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Claimant’s Memorial on the Merits, §161.

Claimant’s Statement of Claim, {{1V.24-29.

Claimant’s Statement of Claim, fIV.24; Claimant’'s Rem the Merits, 11210-211.
Claimant’s Memorial on the Merits, §143.

Claimant’s Memorial on the Merits, 1169.

Claimant’s Memorial on the Merits, 1169.

Claimant’s Memorial on the Merits, 1173.

Claimant’s Memorial on the Merits, 11173-74.

Claimant’s Statement of Claim, §IV.25
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be reversed, rather than the existence of a m3tkeClaimant also discounts the
relevance of its continued ability to cross-selestinsurance products from Union
Insurance, arguing that this was never a major @htrof its business plan or source of

profit.%%

Finally, Claimant notes that, in impeding thetalmition of dividends to
shareholders, the ban on profits falls squarelyhé“catalogue of measures” that other

tribunals have considered to constitute indiregregriation®"*

In the alternative, Claimant submits that the barnportfolio transfer also constitutes
expropriation:°> An insurance portfolio is by far the most “pragsoasset” of a health
insurance company and a “primary determinant fer tofitability.”°® Union’s

portfolio was acquired at significant effort andoerse, Claimant argues, and its value

has been “wiped out,” constituting a “gross intesfece with ownership right$>

Finally, Claimant asserts that the actions takerRegpondent in the 2007 Reforms
collectively amount to “creeping expropriation”.hd net effect of these measures is to
reinforce the ban on profits and the prohibitiontbe sale of portfolios and to further
restrict “Union Healthcare’s ability to generatedadistribute profits.*® Although
expropriatory intent is not required for a findio§ expropriation, Claimant concurs
with the position of the tribunal itVivendi that such intent is relevafff Here,
Claimant notes, Respondent’s course of action wats/ated by the goal of “creat[ing]
such conditions in public health insurance whichli wot be interesting for private
health insurance companieSs® Claimant references the Slovak Republic’s
Government Resolution 462/2007, arguing that it aestrates that the Slovak
Republic deliberately aimed at reducing the valtiégneestment in private insurance

companies™ In addition, Claimant relies on statements magentembers of the
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Claimant’s Memorial on the Merits, 11175-80.

Claimant’s Memorial on the Merits, 1Y183-186.

Claimant’s Memorial on the Merits, 187.

Claimant’s Memorial on the Merits, 1190; ClaimarReply on the Merits, 1214.
Claimant’s Memorial on the Merits, 1190-92.

Claimant’s Memorial on the Merits, 1193-94.

Claimant’s Memorial on the Merits, 1197.

Claimant’s Memorial on the Merits, 1158.

Claimant’s Memorial on the Merits, 1196.

Claimant’s Statement of Claim, {{1V.31-35.
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Slovak Government, in particular the Governmentenpse that it would “drive out

private health insurance companies” from the mat¥et

Having argued that its interest in Union Healthcaras expropriated within the
meaning of Article 5 of the BIT, Claimant furthautsnits that this expropriation was
unlawful. Eureko received no compensation as reduiby Article 5(c) and,
accordingly, Claimant submits that it need not lesth that the taking was not in the
public interest or was discriminatory. Claimantes) in any event, that members of
the Slovak Parliament (including members of the &oment between June 2010 and
April 2012) argued successfully before the Slovak€itutional Court that elements of
the 2007 Reforms were unconnected to the publarést and discriminatory}> The
Constitutional Court’s decision, Claimant submétso reaffirmed that the distribution
of dividends is “undoubtedly one of the fundamentghts of shareholderd” and
deemed the ban on the distribution of profits tcekpropriatory, unconstitutional, and

a violation of the European Convention on Humarhiig*

Respondent’s Position

231.

232.

Respondent objects to the Tribunal’s jurisdictiorerothis claim on the grounds that
Article 5 of the BIT is superseded by or inappliealbinder EU law (see above at
paragraph 147ff).

With respect to the standard applicable to claim#direct expropriation under the
BIT, Respondent submits that expropriation can adgur if the adopted measure is
() “not within the regulatory powers of the stateid (ii) “constitutes an effective
neutralisation of the investment:® According to Respondent, whether an investment
has been “effectively neutralised” depends uponthdreit has been subjected to a
“substantial deprivation®’ In support of this standard, Respondent notesl¢kisions

of arbitral tribunals inViethanex v. United Staté¥ Saluka v. Czech Repubfi and
CMS Gas Transmission C&
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Claimant’s Memorial on the Merits, §199.

Claimant’s Reply on the Merits, 1210.

Claimant’s Reply on the Merits, 1210.

Claimant’s Reply on the Merits, 1197.

Respondent’s Counter-Memorial on the Merits, 1496.
Respondent’s Counter-Memorial on the Merits, 1497.

Methanex Corporation v. United States of Amerfiaal Award, 3 August 2005.
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In assessing whether a substantial deprivatiorobasrred, Respondent argues that the
“most decisive” factors considered by arbitral einlals are the effect of measures on
the value of an investment and control over it, #mel duration of the measures in
questior’?* Respondent relies upon the decisiong/mste Management, Inc. v. United
Mexican State¥?? Marvin Feldman v. Mexict* Azurix v. Argentine Repubii¢* CMS
Gas Transmission C8%° LG&E;**® and S.D. Myers, Inc. v. Canadd’ In
Respondent’s view, Claimant understates the sgwefrihe interference that must have
occurred to support a finding of expropriation. rétying on a series of arbitrations
involving Argentina, Respondent notes, Claimantleetg the critical fact that none of
the tribunals irSempraCMS Gas Transmission Cd&nron Azurix or LG&E actually
found expropriation to have occurred, notwithstagdithe “sudden, drastic and
comprehensive dismantling of the legal and regwyatamework . . . resulting from
the 2001 economic crisis in Argentin> Respondent further notes the high threshold
for expropriation identified by the European CoofrtHuman Rights in its decision in
Sporrong and Lonnroth v. Swedeteclining to find expropriation where the ability
make use of the property in question remained, évaumgh the right had “lost some of

its substance®°

Turning to the breaches alleged by Claimant, Red@aihdenies that it has expropriated
Eureko’s investment® In Respondent’s view, Claimant cannot establist fits
investment was subject to a substantial deprivatimhneutralised insofar &%:
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Saluka Investments B.V. (The Netherlands) v. ThehCRepublic UNCITRAL (Czech/Netherlands BIT), Partial
Award, 17 March 2006hereinafter Saluka”).

CMS Gas Transmission G§262.
Respondent’s Rejoinder on the Merits, 27.

Waste Management, Inc. v. United Mexican Std@SID Case No. ARB(AF)/00/3, Final Award, 30 April 200
1159 (hereinafterWaste Management”).

Marvin Feldman v. MexicolCSID Case No. ARB(AF)/99/1, Award on Merits, 16 Decemi2002, Y152
(hereinafter Feldman”).

Azurix 322.

CMS Gas Transmission C§1263-64.

LG&E, 1193.

S.D. Myers, Inc. v. Canad®artial Award, 13 November 2000, 283 (hereimdfseD. Myers”).
Respondent’s Statement of Defence, 164.

Respondent’s Rejoinder on the Merits, 129, quo8pgrrong and Lonnroth v. Swed@BCHR, Application nos.
7151/75, 7152/75), Judgment, 23 September 1982, 163

Respondent’s Statement of Defence, 1156-80

Respondent’s Counter-Memorial on the Merits, 1500.
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(@) the Claimant is still successfully providingjatic health insurance;

(b) the Claimant conducts business in the areaupplementary health
insurance;

(c) the Claimant benefits from cross-selling etffec

(d) the Claimant has never met the conditionstha application of the
Profit Provision; and;

(e) the Profit Provision is no longer effective.

Respondent considers allegations of expropriatotgnt and Claimant’s reliance on
Vivendi to be inapposite, arguing instead that the actiohshe Slovak Republic

comprised “general, non-discriminatory legislatimeasures??

According to Respondent, the restriction on prafaanot form the basis for a claim of
expropriation because the provision has since Wepaaled and because Claimant,
during the time it was in effect, never generatefficgent profits for it to have legally

distributed a dividend pursuant to the Slovak Comtiaé Code®*

Expropriation,
Respondent asserts, “must always concern existimgepty’—not a hypothetical right
to distribute dividend®* In any event, Respondent argues, the decisionG&E
establishes that “expropriation must be perman&ntahd Azurix makes clear that a
“substantial deprivation occurs only when an ingeshas been deprived dll
attributesof the ownership of its investment® In turn, Feldmanestablishes that no
expropriation will occur where “[tlhe Claimant iseE to pursue other continuing lines
of business activity*®’ Even if effective, the restriction on profits mewemoved
Claimant’s ownership of Union Healthcare, which toomed to operate throughout the
relevant period, nor restricted its ability to metrksupplementary insurance or to

engage in cross-sellirg®

Similarly, Respondent submits that the restricborthe transfer of insurance portfolios
cannot be considered to have restricted fundamewalership rights or to have
effectively neutralised Claimant’s investment. garticular, Respondent notes that
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Respondent’s Statement of Defence, 166.

Respondent’s Counter-Memorial on the Merits, 11589-

Respondent’s Counter-Memorial on the Merits, 1510.

Respondent’s Rejoinder on the Merits, 133, qudti@&E, 1193.
Respondent’s Counter-Memorial on the Merits, 1®08phasis in original).
Respondent’s Statement of Defence, 167.

Respondent’s Counter-Memorial on the Merits, 1508.

78



237.

238.

E-SR Final Award
7 December 2012

restricting the sale of insurance portfolios did pevent Claimant from transferring its
portfolio through other means that would have ideld the transfer of contractual
obligations entered into with healthcare providéngreby maintaining continuity and
protecting the rights of the insurees. Claimantil@édhave effected such a transfer,
Respondent submits, “by means of a (i) transfaurmfertaking; (ii) transfer of shares;

or (iii) transformation.®3

Further, Respondent contends that a health insara
portfolio is not capable of being the subject ofnewship and that, in any event,
Claimant’s portfolio was acquired in violation ofo8ak law (see above at paragraph

131ff).34°

Finally, Respondent is of the view that Claimaratgument that actions taken by the
Slovak Republic collectively amount to expropriatic undeveloped. According to
Respondent, Claimant fails to explain “which fundamtal rights of ownership it was
supposedly deprived of** In Respondent’s view, Claimant only elaboratedtios
restriction on the use of brokers, which is insuéint insofar as the possibility of using

other marketing practices remair&d.

Although Respondent denies that any substantiaivdgion of Claimant’s investment

occurred, Respondent further argues that a fintbripe contrary would still fall short

of expropriation because the Slovak Republic’soastiwere “adopted within the ambit
of the Respondent’s regulatory powet&” As set forth previously in the Parties’
characterisation of the factual record (see abaveamagraph 201ff), Respondent
contends that the measures taken by the Slovak dRepn 2006 and 2007 were

broadly in the public interest and were intendedetoedy genuine problems within the
Slovak health care sector. Viewed in the contéxlleged expropriation, Respondent
quotes the arbitral tribunal Balukafor the proposition that**

It is now established in international law that tS€saare not liable to pay
compensation to a foreign investor when, in thenmabrexercise of their regulatory
powers, they adopt in a non-discriminatory marlvama fideregulations that are
aimed at the general welfare.
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Respondent’s Counter-Memorial on the Merits, 1518.
Respondent’s Counter-Memorial on the Merits, 1509-2
Respondent’s Counter-Memorial on the Merits, 1523.
Respondent’s Counter-Memorial on the Merits, 1525.
Respondent’s Rejoinder on the Merits, 126.

Respondent’s Counter-Memorial on the Merits, 148®tingSaluka 255.
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Arbitral tribunals inFeldman®*® LG&E,**® Telenor Mobile Communications A.S. v.
Republic of Hungary*’ and Too v. Greater Modesto Insurance Associdtes
Respondent notes, have reached the same concfiSioAccordingly, Respondent
argues, the Slovak Republic is “entitled and oldige regulate its public health
insurance system and to freely choose from the cammiynacceptable public health

insurance system modef&®

239. In evaluating whether a measure falls within thgutatory powers of the Slovak
Republic, Respondent submits, the Tribunal shoedgect the legislature’s assessment
of the public interest “unless that judgement imanifestly without reasonable

foundation”>?

Similarly, Respondent invokes the decisions of thibunals in
Feldman and Saluka for the proposition that governmental measuresd neat be
strictly proportionate to the interest they areeimted to serv&? Should the Tribunal
consider proportionality relevant, however, Resmmtdsubmits that liability would
exist only where “the State’s action abviously disproportionatéo the need being
addressed®? Based on the link to the public interest estéalelisby the factual record,
Respondent submits that Claimant has “failed to@ritnat the 2006 Stabilisation was
not adopted within the regulatory powers framewdtkand correspondingly failed to

establish expropriation pursuant to Article 5 of BIT.

2. Fair and Equitable Treatment
240. Article 3(1) of the BIT provides as follows:

Each Contracting Party shall ensure fair and eblgtaeatment to the investments
of investors of the other Contracting Party andlsta impair, by unreasonable or
discriminatory measures, the operation, managemeihtenance, use, enjoyment
or disposal thereof by those investors.

345 Feldman 7112.
346 LG&E, 1195.

347 Telenor Mobile Communications A.S. v. Republic ofidgéuy, ICSID Case No. ARB/04/15, Award, 13 September
2006, 164.

348 Too v. Greater Modesto Insurance Associgfesard, 29 December 1989, 23 Iran-United State§ @lh. Rep. 378.

349 Respondent’s Counter-Memorial on the Merits, 1433.

350 Respondent’s Rejoinder on the Merits, 153.

351 Respondent’s Rejoinder on the Merits, 165, qualenges and others v. The United Kingd@&HR, Application

No. 8793/79), 21 February 1986, 146 (emphasis adgé&espondent).
Respondent’s Rejoinder on the Merits, 1106.

%3 Respondent’s Rejoinder on the Merits, 107, qudtB&E, 1195.
354

352

Respondent’s Rejoinder on the Merits, 1140.
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Claimant’s Position

241.

242.

According to Claimant, the obligation to providerfand equitable treatment is broad
and overarching, encompassing the obligation thathost State “honour legitimate
expectations,” *“act transparently,” and abstain mfro“arbitrary treatment of
investments¥*° Claimant does not accept Respondent’s contetitianthe content of
fair and equitable treatment is determined by cuaty international law and the
international minimum standaf®® In the context of these proceedings, Claimant
invokes two elements that it identifies as parttlod fair and equitable treatment
standard: (i) the obligation to provide a stablel amedictable legal framework, and

(ii) the obligation to act in good faith with regpéo investments of investors.

Drawing on the decisions of arbitral tribunalshietalclad Corporation v. Mexict’
CMS Gas Transmission G8° Occidentaf®® Enron®°® LG&E,**! and Técnicas
Medioambientales Tecmed, S.A. v. MexfédClaimant submits that the obligation to
provide a stable and predictable legal frameworla istandard element of fair and
equitable treatmenrif® In the words of théetalcladtribunal, this requirement forbids
State action “which entirely transforms or altdre tegal or business environment” in
which the investment was matfé. The standard, Claimant contends, is encompassed
within the understanding of fair and equitable timent irrespective of the precise
wording of the treaty in questidf° According to Claimant, the obligation imposed on
the host State is also linked to legitimate exdemta. Although a State is not barred

from introducing any change to its laws and regoitet, it may not “by amending its
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Claimant’s Memorial on the Merits, 1212.
Claimant’s Reply on the Merits, 1224.

Metalclad Corporation v. MexiGolCSD Case No. RB(AF)/97/1, Award, 30 August 2000, fB&ereinafter
“Metalclad”).

CMS Gas Transmission G4 274, 276.
Occidenta) 191.

Enron, 259

LG&E, 1131.

Técnicas Medioambientales Tecmed, S.A. v. Unitegichle States|CSID Case No. ARB (AF)/00/2, Award,
29 May 2003, 1154 (hereinafteFécmed”).

Claimant’s Memorial on the Merits, 71213-17.
Claimant’s Memorial on the Merits, 1214.

Claimant’s Memorial on the Merits, 216.
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legal framework exceed what the investor justifyadskpected at the time of making its

investment.2%°

In Claimant’'s view, the 2004 Reform establishedegal framework based upon
competition among joint stock insurance companieBhe central features of this
framework were the ability to dispose of profitg, particular to shareholders; the
development of insurance portfolios through brokersative marketing, and portfolio
trading; limited governmental involvement in the rket through an independent
Health Care Authority; and market determinatiorcaftracts with healthcare providers
and the efficient level of operating expen¥¥s.In 2006 and 2007, Claimant submits,
each element of this framework was significantlyarped by new legislation,
introducing legal uncertainty and removing its ipilto generate a return on
investments in the health insurance setdrNot only was this a fundamental change,
Claimant argues, but it exceeded what Claimantfijaisty could have expected at the
time. Eureko should not, Claimant asserts, haypeeed measures in contravention of
the Slovak Constitution, EU law, or the BIT; norostd it have assumed that an
election would lead to fundamental reforms “for fh&pose of removing all private
capital from the [health insurance] sectdt” Claimant points to its March 2006
Business Plan and the testimony of Eureko’s wieeder evidence of its actual
expectations at the time, and to the Slovak Goventis August 2006 Manifesto and
the statements of Mr Valentin@gvin November 2006 and January 2007 for “explicit
assurances from the Slovak Republic that it wooldemact fundamental changes to the

health insurance systery®

Turning to the obligation to act in good faith, @ant draws on the decisions in
Tecmed’* Siemens A.G. v. Argentii& andWaste Managemetif for the proposition
that good faith is an underlying and integral aspétair and equitable treatmett. In
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Claimant’s Memorial on the Merits, §217.

Claimant’s Memorial on the Merits, §Y227-31.

Claimant’s Memorial on the Merits, 11236-39.

Claimant’s Memorial on the Merits, 1Y246-47, 249.

Claimant’'s Memorial on the Merits, 11242-43, 248.

Tecmed{153.

Siemens A.G. v. ArgentinkCSID Case No. ARB/02/08, Award, 6 February 2007 8130
Waste Managemerff138.

Claimant’s Memorial on the Merits, 1Y218-21.
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particular, Claimant argues, the State should tediberately . . . set out to destroy or
frustrate the investment by improper meatis."Moreover, Claimant submits, not only
does the duty of fair and equitable treatment meqthhat a host state refrain from
interfering with an investment once made, it alsmfers on the host state an

“obligation to act” in a manner that positively fess the investmerit®

In Claimant’s view, the Slovak Republic’s bad faghdemonstrated by the absence of a
genuine public motive behind the 2007 Reforms andsobjective of driving private
health insurers from the Slovak market. AccordiodgClaimant, the Slovak Republic
sought a single, publicly-owned health insurancenmany, but could not directly
expropriate private health insuréfé. Accordingly, Respondent sought to “make the
lives of privately-owned health insurance compas@sniserable that they would exit
the market ‘voluntarily’.®’® These objectives, Claimant submits, are evidemh fthe
statements made by members of the Slovak Governmaénthe time of the
2007 Reforms and by the position taken by membktseoSlovak Parliament in their
2008 petition to the Slovak Constitutional Cotift. Even in the face of repeated
complaints and legal action, Claimant submits, 8tevak Republic has “not even
paused to seriously discuss the intrusion of Eusekghts or even acknowledged the

consequences of its policie®®

Respondent’s Position

246.

247.

Respondent objects to the Tribunal’s jurisdictiorerothis claim on the grounds that
Article 3(1) of the BIT is superseded by or inapable under EU law (see above at
paragraph 147ff).

In the event that the Tribunal has jurisdictionsgendent contends that the standard of
fair and equitable treatment required by Articlel)36f the BIT is limited to the

international minimum standard required by custgmaternational law®* Drawing
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Claimant’s Memorial on the Merits, 1220, quotivgste Managemerf138.

Claimant’s Statement of Claim, 11IV.61-62, citid@D Equity Sdn. Bhd. and MTD Chile S.A. v. ReputfliChile
ICSID Case No. ARB/01/7, Award, 25 May 2004 (hereindfdTD v. Chil€"), 1113.

Claimant’s Memorial on the Merits, 1253-54.
Claimant’s Memorial on the Merits, 1257.
Claimant’s Memorial on the Merits, 11254-59.
Claimant’s Statement of Claim, IV.76.

Respondent’s Counter-Memorial on the Merits, 1535.
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on the decisions irBalukaand Genin et. al. v. Estonj&? Respondent submits that
evaluating governmental conduct under this standardlves a process of “weighing
of the Claimant’s legitimate and reasonable expiects on the one hand and the
Respondent’s legitimate regulatory interests on atfeer.®®®* As set forth in the

discussion of expropriation (see above at paragaif), Respondent considers the

2007 Reforms to fall well within the ambit of thioak Republic’s regulatory powers.

Respondent rejects the proposition that either oth bArticle 3(1) of the BIT
specifically and the standard of fair and equitatoeatment generally includes any
obligation to maintain a stable legal environmenhe arbitral decisions relied upon by
Claimant, Respondent notes, arose from investrmeatiés that specifically provided
for the maintenance of a stable framework and azeordingly, inapposite to the BIT
at issue in this arbitratiofi? On the contrary, Respondent argues, the Slovakilitie
has a sovereign right to develop its legal framéward, as noted by the Tribunal in
AES v. Hungary“a legal framework is by definition subject toatclye as it adapts to
new circumstances day by day> The BIT, in Respondent’s view, “is not a shield
against any risks resulting from changes of thallegd business framework of the
host state,” and Respondent denies that it madenaomg specific commitment to
refrain from changing its law8® In the absence of such a commitment, the
expectation that laws can and will evolve shouldwbthin the expectation of “any
reasonably informed business perstH.”

Although Respondent denies that it was under aigativn to refrain from changing
the legal framework governing health insurance,p@edent further disputes that the
2007 Reforms constituted such a chaffgen particular when viewed in light of

Claimant's legitimate expectations at the tiffie.In assessing the scope of legitimate
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Genin and others v. EstonilGSID Case No. ARB/99/2, Award, 25 June 2001, 1367e{hefter ‘Genin”).
Respondent’s Counter-Memorial on the Merits, 158®tingSaluka 1306.
Respondent’s Counter-Memorial on the Merits, 1537.

Respondent’s Counter-Memorial on the Merits, 5ioting AES Summit Generation Limited and AES-Tisza
Eroml Kft v. The Republic of Hungary)CSID Case No. ARB/07/22, Award, 23 September 20M3.%9
(hereinafter AES v. Hungary”).

Respondent’s Counter-Memorial on the Merits, 1152.1-
Respondent’s Counter-Memorial on the Merits, 1542.
Respondent’s Counter-Memorial on the Merits, 1574.

Respondent’s Counter-Memorial on the Merits, 11584-
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expectations, Respondent invokes the holding oftiibeinal in Duke Energyto the
effect that’®

To be protected, the investor’'s expectations mastegitimate and reasonable at
the time when the investor makes the investmenthe &ssessment of the
reasonableness or legitimacy must take into accallirircumstances, including
not only the facts surrounding the investment, lalso the political,
socioeconomic, cultural and historical condition®yailing in the host Stateln
addition, such expectatiomsust arise fromthe conditions that the State offered
the investor and the latter must have relied ugfm when deciding to invest.

Legitimate expectations, Respondent emphasisesnttabe solely the subjective
expectations of the investor,” but must be reaslenamnd based on an objective

assessment of the circumstant®s.

In Respondent’s view, Eureko’s expectations cowden have been legitimate because
it was clear when Claimant made its investment #rmaimminent legislative change
would likely take plac®? and because Claimant failed to exercise due ditige
According to Respondent, Eureko’s March 2006 Bussn®lan cannot evidence
legitimate expectations as it was not preparedhattiine Claimant established Union
Healthcar€®®  Indeed, Respondent argues, Claimant has not &edmiany
contemporaneous analysis of the 2004 Reform, aleege that it conducted such
analysis®®* Moreover, by the time Claimant began incurringenses in developing
Union’s insurance portfolio in May 2006, Respondentmits that the publicly
available information made clear that “SMER woulthihe 2006 elections and that

public health insurance policy would be chang&d.”

Turning to Claimant’s allegations of bad faith, Resdent submits that the factual
record establishes that Respondent’s intent wadystib regulate the existing public
health insurance system” and that the measures talege legitimately within the
scope of its regulatory discretidif. In Respondent’s view, the individual statements

upon which Claimant relies for its narrative of bi@ith “are misquoted and largely
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Respondent’s Statement of Defence, 190 quddinke Energy Electroquil Partners & Electroquil S\A.Republic
of EcuadorICSID Case No. ARB/04/19, Award, 18 August 2008 (emjshasded by Respondent).

Respondent’s Counter-Memorial on the Merits, {54diotingSaluka 1304.
Respondent’s Statement of Defence, 193-94.

Respondent’s Counter-Memorial on the Merits, 1547.

Respondent’s Counter-Memorial on the Merits, 11539-

Respondent’s Counter-Memorial on the Merits, 1560.

Respondent’s Counter-Memorial on the Merits, 1582.
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taken out of context” and “constitute standard tpml proclamations that are used in
the Slovak media®’ Such statements are insufficient to overcomeptitiey record of
a series of measures aiming to address genuindeprsbwith the outflow of funds
from the health care system, the increasing indieletes of health care providers, and

infringements on patients’ right&®

3. Unreasonable and Discriminatory Treatment

In addition to ensuring fair and equitable treatmduticle 3(1) of the BIT provides
that the Parties “shall not impair, by unreasonallediscriminatory measures, the
operation, management, maintenance, use, enjoyoredisposal thereof by those

investors.”

Claimant’s Position

253.

Claimant submits that its investment was impaired bdoth discriminatory and
unreasonable measures. Claimant identifies fivasmes that it considers to have
been discriminatory and thereby prohibited by th&.BFirst, Claimant submits that
the restrictions on operating expenses as a pagenof premium incomes
disproportionately favoured large insurance comgmnisuch as the State-owned
VZP3° Second, Claimant argues that the increase inp#teentage of premium
income that was subject to redistribution was dhsicratory in that it favoured those
insurance companies that were net beneficiarieghef redistribution system, in
particular VZP*® Third, Claimant contends that the prohibitiontba use of brokers
disproportionately affected new entrants to thelthemsurance markéf* Fourth,
Claimant notes that the Slovak Republic providedPMith a capital injection of €65.1
million, and financed this by lowering premiums tbiose individuals covered by the
State, to the detriment of other insuré¥s. Fifth, Claimant submits that the ban on
profits was discriminatory in favour of State-owneehlth insurers that are not profit-

motivated:®® In assessing the effects of these five meas@iaimant emphasises that
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Respondent’s Counter-Memorial on the Merits, 114438,
Respondent’s Counter-Memorial on the Merits, 184.7-
Claimant’s Memorial on the Merits, 11283-84.
Claimant’s Memorial on the Merits, 285.

Claimant’s Memorial on the Merits, 286.

Claimant’s Memorial on the Merits, 1287.

Claimant’s Memorial on the Merits, 1288.
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“although measures may formally apply to all patiehe effects and intended
application of the measures can be discriminatd#.”In Claimant's view, such

discriminatory effect is a breach of Article 3(¥)tbe BIT*%

In addition to discriminatory measures, Claimanhteaods that its investment was
subjected to unreasonable measures. In Claimaieiig the intent to “drive privately-

owned insurers out of the market” was both egregiand unquestionably
unreasonabl&’® Claimant also submits that the ban on profits um®asonable, both
because it “completely destroys private investons'st basic rationale for making an
investment” and because it limited the ability m$urers to earn profits from what the
Slovak Republic has insisted were “public” funds ilehpermitting health care

providers and other actors to continue to d8°%o.

Respondent’s Position

255.

256.

257.

Respondent objects to the Tribunal’s jurisdictioremthis claim on the grounds that
Article 3(1) of the BIT is superseded by or inapable under EU law (see above at
paragraph 147ff).

In the event that the Tribunal has jurisdiction,spendent denies that it acted in a
discriminatory or unreasonable manner. In Respuargl®iew, “[t]he state is entitled
to adopt . . . measures resulting in differentttremnt, if such different treatment is
justified by legitimate public policy and pursued ia reasonable mannéf®
Respondent looks to the tribunal decisionSenin*®® S.D. Myerg™® andSalukd! in

support of this standard.

Turning to the measures themselves, Respondens twdé “[a]ll measures contested
by the Claimant apply in the same manner to allthéasurers.**? The redistribution
provision, for instance, operates identically widspect to all insurers, and “merely
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Claimant’s Reply on the Merits, 1239.

Claimant’s Reply on the Merits, 1239.

Claimant’s Memorial on the Merits, 291.

Claimant’s Memorial on the Merits, 292.
Respondent’s Counter-Memorial on the Merits, 1589.
Genin 1368.

S.D. Myers§246.

Saluka 1460.

Respondent’s Counter-Memorial on the Merits, 1590.
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requires that every health insurer obtains a redslenamount of the whole sum of
collected health insurance levié$® The effect of restrictions on brokers and profits
Respondent emphasises, is the same for all headtlrars. With respect to the
limitation of operating expenses, Respondent dethat this favours larger insurers;
the State-owned SZP was able to maintain the lwith a portfolio of insured similar

to that held by Union. Finally, Respondent asstrét as the owner of VZP, it is
entitled to support it financially, just as Clainhanay raise capital on behalf of Union.
QuotingSaluka Respondent contends that “[t]he ‘fair and equédteatment’ standard

cannot easily be assumed to include a generallgtioini of State aid**

258. As regards the measures Claimant alleges to beaswmable, Respondent argues,
citing Saluka that the relevant question is whether the meastbear a reasonable
relationship to some rational polic§*® In Respondent’s view, the factual record
establishes a reasonable connection between th& R&forms and the Slovak
Republic’s efforts to address inefficiencies in thmvision of health care to the

416

public. Respondent also recalls its arguments (see abbvearagraph 239ff)
regarding the proportionality of the 2007 Reformselation to the public intere&t’

4.  Full Protection and Security
259. Atrticle 3(2) of the BIT provides as follows:

More particularly, each Contracting Party shallaadcto such investments full
security and protection which in any case shallb®tess than accorded either to
investments of its own investors or to investmaitgwvestors of any third State,
whichever is more favourable to the investor comedr

Claimant’s Position

260. Claimant submits that its investment was denietl gubtection and security by the
Slovak Republic. In interpreting this standardai@lant contends that full protection
and security is not limited to physical secufity. In Claimant's view, this

interpretation is supported in the jurisprudenceotbfer arbitral tribunals, notably in

413 Respondent’s Counter-Memorial on the Merits, 1592.

414 Respondent’s Counter-Memorial on the Merits, 166@tingSaluka 1445.

415 Respondent’s Counter-Memorial on the Merits, 15@Bting

416 Respondent’s Counter-Memorial on the Merits, 11600-

ar Respondent’s Counter-Memorial on the Merits, 1600.

418 Claimant's Memorial on the Merits, 1264.
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Azurix**® Biwater Gauff'® National Grid, plc v. The Argentine Repubif¢ and
Vivendi*? It also follows logically, for Claimant, from thaterpretation of the treaty
itself. The treaty, Claimant notes, extends fubbtpction and security to all covered
investments, including several non-physical categathat clearly cannot be protected
by the provision of physical securit§? Equally, Claimant notes that the BIT employs
encompassing languagduf protection and security—that would be at odds vath
significant implicit limitation?** Following the reasoning adopted Biwater Gauff
Claimant submits that there is “no rationale famiting the application of a substantive
protection of the Treaty to a category of assetsysioll assets—when it was not

restricted in that fashion by the Contracting Rartf?®

In substance, Claimant argues that the legal dgcwif its investment and the
investment environment were damaged by the intioluof full government control
over the Health Care Authority. The Authority g power to terminate Union’s
business, impose “crippling fines,” and intrude & operations through on-site

2

inspectiond?® Such threats are not hypothetical, Claimant cafgegiven the actual

use of government influence in the replacemenhefiteads of the Authority’s boards,
which has “critically undermined the credibility dhe Health Care Authority*®’

Claimant further submits that the harassment gdatom high officials of the Slovak
Government in the form of disparaging press statesneould “fatally poison any due
diligence” by a party considering investment in thealth insurance sector and “is

irreconcilable with the duty to provide a secureeistment environment?®

Respondent’s Position

262.

In interpreting Article 3(2) of the BIT, Respondearties upon the holding reached in
Saluka and asserts that full protection and securityrgut@es “more specifically the
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Azurix, 408.
Biwater Gauff 729.

National Grid plc v. Argentine RepublidJNCITRAL (Argentina/UK BIT), Award, 3 November 2008187
(hereinafter National Grid").

Vivendij 197.4.15, 7.4.17.

Claimant’s Memorial on the Merits, 266.
Claimant’s Memorial on the Merits, 1268.
Claimant’s Memorial on the Merits, 1269.
Claimant’s Memorial on the Merits, 1275.
Claimant’s Memorial on the Merits, 1274-75.
Claimant’s Memorial on the Merits, 11279-80.
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physical integrity of an investment against inteefee by use of force'®

Even if the
standard might sometimes reach beyond physicaltisgddespondent emphasises that
it “does not represent an absolute protection agaihysical or legal interventior’§®
and urges the Tribunal to follow the approach aeldph AES v. Hungarylimiting
protection where a State’s right to regulate isreged in a reasonable manner in
pursuit of rational public policy goafd® In the event the Tribunal interprets
Article 3(2) to extend beyond physical securitywewer, Respondent argues that it
would be covered by the provisions of EU law oreflem of establishment and that
accordingly the Tribunal would lack jurisdiction ev this claim (see above at

paragraph 147ff§*?

Turning to Claimant’s contentions, Respondent nttas Claimant has not alleged any
physical interference with its investment. Resporidurther argues that Claimant has
not shown that its investment was actually impadbgdthe conduct of which it

complains. According to Respondent, “Claimant biad substantiate any actions that

were taken by the Health Care Authority against iitgestment.**®

Moreover,
Respondent notes, many competencies of the Healtd Authority existed prior to the
2007 Reforms and, even afterwards, Claimant redaieeourse to appeal the decisions
of the Authority to the Slovak court? In Respondent’s view, the structure of the
Health Care Authority was within the Slovak Repalslidiscretion to organise at it saw
fit, provided that the results where not discrinbamg or arbitrary, and Claimant has
failed to establish such an occurrete.Similarly, with respect to statements in the
press, Respondent submits that Claimant has notifieéel any insured whose departure
from Union Healthcare followed from the media paytl of private health insurers, or
that any sale was actually thwarted. “Unfounded! apeculative assertions,”

Respondent submits, are insufficiért.
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Respondent’s Counter-Memorial on the Merits, 1604.

Respondent’s Counter-Memorial on the Merits, 1605.

Respondent’s Counter-Memorial on the Merits, 160®tingAES v. Hungaryf13.3.2.
Respondent’s Counter-Memorial on the Merits, 1223-

Respondent’s Counter-Memorial on the Merits, 1608.

Respondent’s Counter-Memorial on the Merits, 1610.

Respondent’s Counter-Memorial on the Merits, 161440, citingGenin 1370;Lauder, 1242.

Respondent’s Counter-Memorial on the Merits, 1163.4-
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5. Restrictions on Transfer
Article 4 of the BIT provides as follows:

Each Contracting Party shall guarantee that paysmetdated to an investment may
be transferred. The transfers shall be made ineelyf convertible currency,

without undue restriction or delay. Such transfectude in particular though not
exclusively:

(a) profits, interests, dividends, royalties, faad other current income;
(b)  funds necessary

I. for the acquisition of raw or auxiliary matddgasemi-fabricated or
finished products, or

il. for the development of an investment or tolaep capital assets in
order to safeguard the continuity of an investment;

(c) funds in repayment of loans;
(d) earnings of natural persons;

(e) the proceeds of sale or liquidation of the stieent.

Claimant’s Position

265.

266.

Claimant submits that Respondent has unequivouallgted Article 4 of the BIT as a
result of the introduction of the ban on the disition of profits**’ In interpreting this
provision, Claimant points to the Explanatory Nofethe BIT, which explains that

38 \which is

Article 4 is intended to guarantee the “completiee transfer of funds®
obviously contravened by restrictions on transféhis breach has occurred, Claimant
argues, irrespective of whether the investment mok) Healthcare has actually
generated profit$®® Nor is it relevant, in Claimant's view, that th®lovak

Constitutional Court has struck down the ban orfifgioas damages remain from the

period in which the restriction remained in fof¢®.

In Claimant’s view, Respondent’s defence—that iaaae premiums represent “public
monies” and are therefore not “payments related do investment’—is
“incomprehensible**! Claimant notes that insurance premiums are ribafore they

are paid by employees and private once they am@ foahealth care providers and
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Claimant’s Statement of Claim, 1V.109; Claimant'&rbrial on the Merits, 11292-300; Claimant’s Replytioa
Merits, 11244-252.

Claimant’s Statement of Claim, fIV.11sze alsExhibit C-11, p. 4.
Claimant’s Statement of Claim, TIV.117.
Claimant’s Reply on the Merits, 1249.

Claimant’s Memorial on the Merits, 296.
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suggests that Respondent’s scenario would congrdariums to be public monies only
during the time they are held by an insurance comffd Claimant considers this
argument to be “obviously irrational” and submitgtt in any event, premiums were
clearly not considered public funds under the lagisn in place when Eureko made its

investment:*®

Respondent’s Position

267.

268.

269.

270.

Respondent objects to the Tribunal’s jurisdictiorerothis claim on the grounds that
Article 4 of the BIT is superseded by or inappliealnder EU law (see above at
paragraph 147ff).

In the event that the Tribunal has jurisdictionsp@ndent submits that a restriction on
issuing dividends cannot “be recharacterised byEu@s a restriction on transféf®
Claimant has always been free to transfer any abstt may be distributable to
shareholders. In Respondent’s view, “[w]hile Ewrekay disagree with the regulatory
standard that limits Union Healthcare’s ability declare dividend payments, that

standard is unrelated to the very different issigressed by Article 4 of the BIT®

Further, Respondent submits that health insurameenipms are to be considered
public monies insofar as they are levied as araani amount determined by the State.
Because the collection of health insurance premiisng®verned by public law, so too

is their distributiorf:*®

Respondent could and did regulate the uses tohwgich public
monies could be put during the time they were Ihglthsurers. The determination that
the “remainder of the public health insurance Iswi®uld be used to cover health care,
the original purpose for which these funds weréel@y was well within the legitimate

scope of Respondent’s regulatory authotffy.

In any event, Respondent argues, Eureko was nevex position to distribute a
dividend from insurance levies, and thus cannoehaeen harmed within the scope of
this portion of the BIT*®
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Claimant’s Memorial on the Merits, 11301-302.
Respondent’s Statement of Defence, 11110-11.
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The Tribunal’s Decision on Liability and the Merits

1. The Investment

As is apparent from the paragraphs above, the ialbbas concluded that Eureko’s
investment in the Slovak Republic consists of i30% shareholding in Union

Healthcare (as well as rights derived therefrdth).

2. The Applicable Law
Article 8 (6) of the Treaty provides that

The arbitral tribunal shall decide on the basigh&f law, taking into account in
particular though not exclusively:

. the law in force of the Contracting Party comest;

. the provisions of this Agreement, and other vafe Agreements
between the Contracting Parties;

. the provisions of special agreements relatingpéonvestment;

. the general principles of international law.”

In the jurisdictional phase of this arbitration tleevance of EU law was considered.
In its Award on Jurisdiction, Arbitrability and Saension dated 26 October 2010, at
paragraphs 287-290, the Tribunal decided that opressbf the applicability of EU law
would be addressed at the merits stage. The Talbwgaffirms its analysis in that
award of the relationship between EU law, the Tyeand the role and jurisdiction of
the Tribunal.

The Tribunal has considered whether there are ssues of EU law that bear upon its
decision or its reasoning in relation to claimst tRaspondent has acted in violation of
its obligations under the Treaty. Respondent raaiet its position that the Treaty is
inapplicable because of the operation of EU &w.Its reasoning, in essence, was

that®°*
if the same subject is regulated by both EU law aational law (the BIT), EU

law prevails. Therefore, the Tribunal would be a#ijudeciding on a breach of EU
law by the Slovak Republic.

449

450

451

See paragraphs 90, 157-161, above.
Seepart D.1 Statement of Defence; part D.2 Counter-Meahon the Merits; part H Rejoinder on Merits.

Respondent’s Counter-Memorial on the Merits, 1409.
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The Tribunal does not accept this analysis. Neifaty in the present case argued
that any specific provision of EU law bore upon tase in a manner that would affect
the decision or reasoning of the Tribunal undes garticular BIT. Having considered
the position, the Tribunal is satisfied that notsgaestion of EU law arises, and that it
may apply the terms of the Treaty without exceediisgjurisdiction and without

misapplying the applicable laf#?

In the present case, the Treaty sets out standdrdi®atment that the Contracting
Parties have expressly agreed to apply to invesibrihe other Contracting Party.
Insofar as they are applicable to the facts ingtesent case, nothing in those Treaty
standards is in conflict with any provision of E&iM. Nothing in this Award amounts
to, or implies, a decision that Respondent or Céaitrhas acted in conformity with
EU law or contrary to EU law in any respect. TAward has no bearing upon any
guestion of EU law. This Award relates only to twenpliance by Respondent with the
terms of the obligations it has assumed under gineement that it made in the Treaty
in relation to its treatment of a class of persoinwhich Claimant is a member; and this
Award is rendered pursuant to a procedure to wthiehContracting Parties agreed in
Article 8 of the Treaty, and which Claimant accepie its Notice of Arbitration dated
1 October 2008.

Claimant alleges violations by Respondent of AetscB, 4 and 5 of the Treaty.

3. Fair and Equitable Treatment and Article 3 of the Treaty

Claimant alleges a violation of its rights undetiéle 3(1) of the Treaty, which reads

as follows:

Each Contracting Party shall ensure fair and ebl@taeatment to the investments
of investors of the other Contracting Party andlsta impair, by unreasonable or
discriminatory measures, the operation, managemmeihtenance, use, enjoyment
or disposal thereof by those investors.

The Tribunal considers that the removal of thetrighgenerate profits, coupled with a
ban on the transfer of the portfolio, effectivelgpdived Claimant of access to the

commercial value of its investment. The investnanild neither be maintained so as

452

The closest that the argument comes to EU Lawagpo be the point at which the Respondent artipa¢she duty
of fair and equitable treatment does not extenduestions concerning State aid: see paragraph 2&7ea The
Tribunal does not need to address that question.
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to generate profits nor be sold. There was no iwayhich Claimant could recover the

commercial value of its investment.

The Tribunal is satisfied that the ability to distrte profits (and even more, the ability
to distribute profits coupled with the ability tahsfer a client portfolio for value) was
as a matter of fact an essential precondition aékais decision to invest in the Slovak
Republic. It accepts the evidence of Mr Van Diatt had Eureko’s management been
aware of a real possibility that a ban on proféed subsequently a ban on transfers)
was about to be introduced by the Government,ritiaestment in the Slovak Republic
would not have been made at all. It accepts &lan while Eureko’s management were
aware of the possibility of far-reaching reformsnigeintroduced in the organisation of
health insurance in the Slovak Republic after th@72election, they were not aware
that such reforms would include a ban on profitd anban on transfers that would

prevent the realisation of any profits from thewvestment.

The Tribunal is also satisfied that the impositadrthe ban on profits and the ban on
transfer of the portfolio were measures that selfiently and unequivocally put

Eureko’s investment into a situation that was inpatible with the most basic notions
of what an investment is meant to be, and thairttposition of those measures upon
the investment after it had been made was incotvipatith the obligation to accord

the investment fair and equitable treatment undex Treaty. To characterise
expenditure on the establishment of a businessatperin another State as an
‘investment’ necessarily implies the right to enjie possibility of a return on the

investment, if it proves profitable. Locking incaged profit is incompatible with that

right. The Tribunal returns below to the questioh the consequences of this
incompatibility.

This decision by the Tribunal fixes the date at chkhithe violation occurred as
25 October 2007. That is the date on which the draprofits was introduced by law
and the date on which it became necessary for @lirto take steps to protect its
position, even though the implementation of the loan profits followed later, in

financial year 2008>

Claimant argued that Respondent had acted in brehthe duty not to impair, by

unreasonable or discriminatory measures, the aperananagement, use, enjoyment

453

SeeAct No. 594/2007 Coll.adopted on 28 November 2007; Exhibit C-61.
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or disposal of the investment. The Tribunal hasmtbthat the adoption of the ban on
profits on 25 October 2007 was a violation of the &nd equitable treatment provision
in Article 3(1) of the Treaty. It also finds thiéie ban on transfers in Act No. 192/2009
Coll.,*** consolidated that violation, although it is noea that Claimant could in
practice have recovered any of its investment agstierring its portfolio after the ban
on profits — it is difficult to see why any othewestor would have paid to put itself
into Claimant’s shoes. The Tribunal, having regardhe evidence of Mr Van Duin,
does not find that the other measures adopted bspdRelent as part of the
2007 Reforms constituted separate violations ofckrt3(1), as Mr Van Duin had

indicated that Eureko could work with those meastie

284. Claimant argued that there was also a violatiorAiicle 3(2) of the Treaty, which
requires each Contracting Party to accord “full tpcton and security” to the
investment. Where, as here, the complaint is ésdlgrthat the investment was not
protected against government policies, the questioether there has been a breach of
the Treaty is inseparable from the question whetherpolicies in question were fair
and equitable. The Tribunal sees no need in tloemistances of this case to consider
the claim under Article 3(2) separately from thairwl under Article 3(1). It regards its

decision in respect of the claim under Article 3%)disposing of both claims.

4. The Free Transfer of Payments and Article 4 of thdreaty

285. Claimant also alleges that Article 4 of the Treatgs breached. Article 4 reads as

follows:

Each Contracting Party shall guarantee that paysmetdated to an investment may
be transferred. The transfers shall be made inealyfrconvertible currency,

without undue restriction or delay. Such transfacdude in particular though not

exclusively:

(a) profits, interests, dividends, royalties, faad other current income;
(b)  funds necessary

i. for the acquisition of raw or auxiliary mategakemi-fabricated or
finished products, or

il. for the development of an investment or to aepl capital assets in
order to safeguard the continuity of an investment;

(c) funds in repayment of loans;

454 Exhibit C-72.

45 See paragraphs 216 and 217 above.
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(d) earnings of natural persons;

(e) the proceeds of sale or liquidation of theestment.”

286. The Tribunal finds that the ban on profits was mgietent with Respondent’s
obligations under this Article. In principle, algsses arising from the application of
that ban to Claimant would be recoverable in damada the present case, however,
the facts are such that the violation and the ynarising from the temporary adoption
of the ban on profits are subsumed within the vViotaand the injury arising from the
breach of the ‘fair and equitable treatment’ oliija The Tribunal accordingly
records that Respondent was in breach of Articleud, it is not necessary to consider
the question of losses arising from that breachfartiier.

5.  Expropriation and Article 5 of the Treaty
287. Article 5 reads as follows:

Neither Contracting party shall take any measuegsiding, directly or indirectly,
investors of the other Contracting Party of thaeirestments unless the following
conditions are complied with:

(@) the measures are taken in the public intexedtunder due process of
law;

(b)  the measures are not discriminatory;

(c) the measures are accompanied by provisiontHer payment of just
compensation. Such compensation shall represergetheine value of
the investments affected and shall, in order toeffective for the
claimants, be paid and made transferable, withodiue delay, to the
country designated by the claimants concerned andchny freely
convertible currency accepted by the claimants.”

288. This provision provides protection against exprafon; but not all provisions against
expropriation have the same scope and legal effécticle 5, for example, protects
only against the direct or indiredeprivationof an investor of its investment. While
some measures that interfere with the enjoymentaiyinvestor of its rights of
ownership of an investment may be so severe antaat in law to such a deprivation,
not all measures of interference are capable afgdso. In the present case the ban on
profits, if maintained, would have violated Artice But the ban was declared

unconstitutional by the Constitutional Court of Blevak Republic.

289. This might be argued to amount to a ‘temporary egpation’; but this controversial

label is particularly unhelpful in this case. Téas an important distinction between
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(i) a ‘deprivation’ for what is from the outset @mded to be a limited (and relatively
short) period, and (ii) a ‘deprivation’ that is emided at the time of its adoption to be
permanent but which, in the event, is in fact regdrafter a relatively short period of
time. Deprivations of the former kind would notiorarily amount to an expropriation,
although they may amount to interferences withpitegerty-owner’s rights that violate
other protections under a treaty, such as a prwsprotecting against discriminatory

treatment or against treatment that is not fair emaitable’>®

In the present case, however, the ‘deprivation’ teagporary because of a reversal of a
policy that had been enshrined in law and was dednto operate indefinitely. The
imposition of the ban on profits was reversed g @onstitutional Court as a result of
an application, made on 15 October 2008 and sumgritad on 13 February 2009, by a
group of Deputies of the National Council of the\&lk Republic (the Parliament of
the Slovak Republic). That application was madeuali2 months after the ban on
profits, and in the wake of internal Governmentatnmoranda that questioned the

legality of the ban on profit§’

Had this present BIT case been decided beforedhisidn of the Constitutional Court
and the declaration that the ban on profits waustitutional, it is likely that this
Tribunal would have held that there was a ‘perm#érdaprivation that could amount to
an expropriation in violation of Article 5 of therdaty. The question is, therefore,
whether such a temporary deprivation should betadealifferently now that the

Constitutional Court has given its decision.

In the view of the Tribunal, the facts must be talkes they exist at the time of the
hearing. The declaration of unconstitutionalitythg Constitutional Court cannot be
ignored. While there is no duty to exhaust loesthedies under the Treaty, there is no
reason to ignore such remedies as have in factdi#amed. Although the episode did
constitute a temporary interference with the invesit and cause injury to the investor,
it is not to be regarded as having resulted inrenpaent deprivation of the investor of
its investment. It was a wrong corrected by theppr operation of checks and
balances within the Slovak legal system. Thisysislis consistent with the approach

adopted by other tribunals to the question of tleeessary characteristics of an

456
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See, for examplé,G & E, 19132-9, 193, 200, 26Tecmed{ 1116, 151, 174, 201.

See the memorandum of the Ministry of Justice,JuRe 2007, Exhibit C-63, and the memorandum of the
Legislative Board, 10 July 2007, Exhibit C-64.
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expropriation and the significance of the permaeeat interference with property

rights 8

In the circumstances of the present case, therefloeeTribunal finds that there is no
violation of Article 5 of the Treaty. Losses anigifrom the 2007 Reforms prior to their
reversal are fully, and appropriately, accommodatghin the finding that there was a
violation of the ‘fair and equitable treatment’ pigion in Article 3(1) of the Treaty

arising from the ban on profits.

Nothing in these findings of the Tribunal shouldthken to suggest that the Treaty is
hostile towards particular policies on the prousiof healthcare facilities. The
Contracting Parties are free to adopt the polithes they choose. The Treaty focuses
on the manner in which policies may be changedimpiemented, not on the policies
themselves. The decision in a case such as tisergreould be very different if, for
example, reforms had been introduced in a phaseshendogether with provision for
the compensation of any private health insuranowigers who were caused loss by
the reforms. Indeed, the Contracting Parties cgoldurther, and exclude health care
altogether from the coverage of the BIT if theywash. But as long as the provisions
of the Treaty remain in force and applicable, thayst be respected. That is what the
Governments of the Contracting Party intended wtiey chose to conclude the

Treaty, for what they judged to be the benefith&fiit States and their nationals.

In light of the foregoing, the Tribunal has detamed that Respondent has breached
Articles 3 and 4 of the Treaty. Accordingly, Clant is entitled to damages. This

subject will be discussed below.

THE CALCULATION OF DAMAGES
The Parties’ Arguments on Damages

1. Causation, Mitigation and Eureko’s “Hibernation” St rategy

Claimant’s Position

296.

According to Claimant, the damages incurred by Kureere caused by the Slovak

Republic’s introduction of the 2007 Reforms. ThHev@k Republic sought to drive

458

See, for examplé,G & E, 19193, 200;Tecmed116.
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private health insurers from the Slovak market amended its legislation to do §8.

In response, Claimant states that it adopted aefthdtion strategy,” based upon
“(i) a strong reduction in marketing efforts andperses, (ii) a reduction in benefits
offered to insured above the statutory minimum cage and (iii) a reduction in

operating costs, for instance, by decreasing Iepgps.*°

In Claimant’s view, hibernation was a reasonablégaiion strategy that reduced the
damages Eureko would otherwise have suffered byirigahe Slovak Republic and
abandoning its investmefft Contrary to Respondent’s argument, Claimant dms

consider hibernation to have been part of the cafiske damages inflicted on it, but
rather a response on Eureko’s part to harm that fufs manifest once the 2007

Reforms were introduce§?

Respondent’s Position

298.

Respondent contests both the existence of theedlégoernation strategy and any
alleged causal link between the 2007 Reforms, daged hibernation, and any harm
allegedly inflicted on Eurek®® Respondent notes that the hibernation strategy wa
described only late in the proceedings, in the temfthl witness statement of Mr Bjarne
Jorgen Slorup, and the alleged decision is not ciggp by any contemporaneous
documentary evidené®® On the contrary, Respondent argues, Union Hemé's
annual reports from this period state that the amgphad not changed its long term
strategy, and Union Healthcare attempted to puech@sinsurance portfolio of EZP in
mid-2008. Moreover, Respondent outlines, Clain@oritinued to introduce benefits
above the statutory minimum level of coverdfeincreased its marketing budget in

20087%° and continued to increase IT expenditures througti® relevant periof’ In
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Claimant’s Damages Memorial, 111.2-3.

Claimant’s Damages Memorial, 11.6.

Claimant’s Damages Memorial, l1.3.

Hearing Tr. (Day 1), 12 December 2011 at 73:17401.6.
Respondent’s Damages Memorial, 134.
Respondent’s Damages Memorial, 144.
Respondent’s Damages Memorial, 1147-49.
Respondent’s Damages Memorial, §150-54.
Respondent’s Damages Memorial, §155-56.
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the face of this contrary evidence, Respondent gspr@laimant has offered only

highly general assertions of the cost reductiolesjatlly comprising the hibernatidff

299. In Respondent’'s view, Eureko’s alleged hibernatiorms part of the causal chain
between the 2007 Reforms and any harm suffered umgke. Relying on the
jurisprudence of the Iran-U.S. Claims Tribunal éimel decisions of tribunals Biwater
Gauff®® andS.D. Myerg'’® Respondent argues that Claimant has failed tdlestiahe
requisite degree of proximate causafibn. Even if a decision to place Union
Healthcare in hibernation was taken and carried Respondent submits, Claimant has
failed to draw a link between the legislative actiof the Slovak Republic and that
decision. The cap on operating expenses, the bdmwakers, and the repositioning of
the Regulator all took place significantly befoamd do not appear to have triggered,
the alleged decision to hiberndfé. In contrast, the amended solvency requirements,
amended redistribution rate, and ban on transferg all introduced after the decision
to hibernate was allegedly tak&ii. Claimant, Respondent notes, identifies the ban on
profits as the trigger for its decision to hibeejdf but in Respondent’s view, Claimant
was legally obliged by the cap on operating expemngdower its expenditures in any
event”® Not only is the causal link not proven, Respomdaibmits, but there were
“many other reasons” why Claimant may have soughetluce its expenses, including
general attention to efficiency, economic cristsses by Claimant’s holding company
outside the Slovak Republic, and ordinary busimesssion-making.®

2. “Duty” to Mitigate
Claimant’s Position

300. Claimant contends that its hibernation strategy iméended to mitigate the damages
caused by the 2007 Reforms, but notes Respondergiton that Eureko should have

468 Respondent’'s Damages Memorial, 139-40.

469 Biwater Gauff 779.

470 3.D. Myers316.

an Respondent’'s Damages Memorial, 157-60.

472 Respondent’'s Damages Memorial, 65.

4% Respondent’'s Damages Memorial, §70.

474 Respondent’'s Damages Memorial, 164.

475 Respondent’'s Damages Memorial, §73.

476 Respondent’'s Damages Memorial, 179.
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terminated its operations prior to 30 Septembeba0@nticipation of coming legislative
changed’’ In Claimant's view, this argument “makes no sémseEureko would then
been entitled to the full value of its investmemt,€144.9 million—more than it now
seeks.®

the 2007 Reforms and should not have had to aatiia breach of the BFff?

Claimant further submits as a factual matter thedbuld not have anticipated

In any event, Claimant argues, the duty to profedlare to mitigate lies with the Party
raising the defence. Citing the holdings of thibumals inAIG v. Kazakhstaff® and
Middle East Cement Shipping and Handling Co. S.AAnab Republic of Egygt*
Claimant contends that this burden is a high amat every failure to accurately assess
risks gives rise to a mitigation defence and a glda explanation for a claimant’s

actions will suffice*®?

Respondent’s Position

302.

Respondent submits that the 2007 Reforms were giedde—and were, in fact,
anticipated by Claimant—well before Eureko madentestment in Union Healthcare
(see above at paragraph 193). Early electionsalmaddy been called in February 2006,
before the incorporation of Union, and “[a]t anyirgoprior to 30 September 2006,
Union Healthcare could have, and should have textadhits activities, to avoid the

consequences of the expected regulatf&h.”

3. The Calculation of Damages

Claimant’s Position

303.

Claimant submits that the standard for calculatiaghages in international law is set
out generally in the decision of the Permanent Cofirinternational Justice in its
Factory at Chorzévdecision as follow&3*
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Claimant’s Damages Memorial, TII1.7.
Claimant’s Damages Memorial, f111.8.
Claimant’s Damages Memorial, f111.8.

AIG Capital Partners, Inc. and CJSC Tema Real Estatmgamy v. Republic of Kazakhsta€SID Case No.
ARB/01/6, Award, 7 October 2003, 110.6.5 (3).

Middle East Cement Shipping and Handling Co. S.Arab Republic of EgyptCSID Case No. ARB/99/6, Award,
12 April 2002, 1170.

Claimant’s Damages Memorial, 1111.13-14.
Respondent’s Counter-Memorial on the Merits, 1365.
Factory at Chorzéw (Meritsjudgment of 13 September 1928, P.C.I.J. Seri&éoAl7 at p. 47.
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Reparation must, so far as possible, wipe oubhaliconsequences of the illegal act
and re-establish the situation which would, inpthbability, have existed if the
act had not been committed.

This standard, Claimant argues, has been subsdguetrporated into the Articles on
State Responsibility developed by the Internatidzal Commissioff> and applied by

arbitral tribunals in cases such\sisendi*®®

Relying on the Expert Report of Mr Richard Indgd Ernst & Young), Claimant

outlines two calculation methods, both based updis@unted dividend model (a form
of discounted cash flow modelling), and a third Inoek as a ‘reasonableness check'’.
Claimant submits that discounted cash flow reprsséhe approach to damages

adopted in most investment treaty arbitratiiis.

Methodology 1 The first method offered by Claimant is based aomomparison
between the dividends that Eureko would have recem the absence of the 2007
Reforms (Model E”) and the dividends that it anticipates receiviriyv that the 2007
Reforms have been both enacted and reverddddgl A”). For the purposes of this
calculation, Claimant dates the 2007 Reforms t@2%ber 2007, the date of the ban
on profits, notwithstanding that certain measuresenintroduced before that dAté.
Claimant treats the 2007 Reforms as having endedAungust 2011, the date on which
the further reforms adopted in July 2011 enterem iforce®®® Claimant's first

methodology assesses the damages suffered by BorbkoE47 millior**

Methodology 2.Claimant’s second method is based on a comparistwelen the value
of Eureko’s investment before the 2007 Reforms #asdvalue at 1 August 2011.
Claimant’'s 1 August 2011 valuation is based upowiddnds anticipated in the
Model A calculation and amounts to €138.7 millioi€laimant’s pre-2007 Reforms
valuation is based on a model prepared by Uniorém&gement Board and Eureko’s
Group Strategy and Performance Group to refledn@lat’'s legitimate expectations at
24 October 2007 Model 2007). Although both models are based upon a scenario
which the 2007 Reforms did not take place, Modé&l728iffers from Model E in that it
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Claimant’s Damages Memorial, Tl11.2
Vivendj §8.2.7.

Claimant’s Damages Memorial, TlI1.6.
Claimant’s Damages Memorial, TIV.6.
Claimant’s Damages Memorial, TIV.3.

Claimant’s Damages Memorial, fIV.5.
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reflects assumptions for other factors as at Oct@b67, rather than actual events and
the revised assumptions forecast in 2011 in Mod&f Bviodel 2007 assesses the value
of Claimant’'s investment in October 2007 at €14dhiflion, an amount that is then
uplifted to reflect anticipated returns between dber 2007 and August 2011.
Applying three possible rates, this results in ueaf €203.4 to €189.5 million and a
resulting loss, as a result of the 2007 Reform@6df 7 to €50.8 millio®?

Methodology 3.Claimant verifies the reasonableness of its twohodtlogies against
a simplified methodology representing the borrowaasgt of the €72 million which
Eureko invested in Union Healthcare. Although neflective of actual damages,
Claimant submits that at the 7.375 to 8.375 percatd allegedly applicable to
Eureko’s debts, its damages should amount to reothes its borrowing cost of €22.1
to €25.5 million?®*

Claimant identifies a discount factor of 9.4 petcand claims compound interest at
that rate, irrespective of the method adogtédClaimant further notes that it may be
subject to taxes on damages that would not have beplicable to dividends and
requests an order that Respondent bear any taxesl @s a result of awarded

damage$®

Evaluating its models, Claimant rejects the poimfs disagreement raised by
Respondent (see below at paragraph 312). Spdificslaimant contends that its
models do account for the lapse of newly acquiityholderd®® and that its prediction
of gradually decreasing broker commissions reflddtéon Healthcare’s decreasing
reliance on brokers at it gained market share aedgnition’®” Claimant similarly
defends its ratio of premium income to claims, mptihat Respondent seeks to apply the
average rate among Slovak health insurers. Ictef@daimant argues, this negates the
very efficiencies Eureko entered the market in ptdecreate and takes as a starting

point that no greater efficiency was possitife.Next, Claimant defends the omission
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Expert Report of Richard Indge, 17.8.

Expert Report of Richard Indge, 17.21-25.

Claimant’s Damages Memorial, fIV.16.

Claimant’s Damages Memorial, fIV.18.

Claimant’s Damages Memorial, fIV.20.

Joint Expert Report, pp. 9-10.

Joint Expert Report, pp. 13-14; Hearing Tr., 30uday 2012 at 23:24 to 24:6.
Hearing Tr., 30 January 2012 at 21:9 to 22:15.
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of a small company premium in calculating discaates, arguing that Union Healthcare
is not, in fact, a small company, but is backedths much larger Eureko grodp.
Finally, Claimant defends its use of a single da2824—for calculating the terminal
value in Models A and E. As a “matter of pure &giClaimant argues, terminal value,
being the “value of the company beyond a point thatreasonably be estimated” should
end at the same year for both mod&sMoreover, Claimant submits, its first calculation
method requires the use of a single terminal veduéoth models to avoid capturing
growth relating only to the underlying economicumsptions of the modef8*

On the whole, Claimant considers the outcome rahdhye Respondent’s expert
witnesses on damages to be “simply not creditffe.Claimant notes that Respondent’s
methods would value Union Healthcare at negativ@ Enillion in October 2007 and
would treat the effect of the 2007 Reforms as berto Claimant, preventing it from
losing still further amounts of mon&y This amounts, in Claimant's view, to a
statement that Union Healthcare was financiallynded, a position Claimant considers
irreconcilable with the factual record. Moreov@aimant notes, KPMG—the same
accounting firm preparing Respondent’s expert tepbad previously audited Claimant,

treated it as a going concern, and never raisedecns regarding its viability"*

Respondent’s Position

311.

Respondent objects to the damages methodology getplyy Claimant and its expert.
In Respondent’s view, the use of the discountedddind model is inappropriate in
light of the short period of Claimant’s investmegmntor to the alleged breach and its
lack of a track record of profitability. Respontlerotes that arbitral tribunals in
Metalclad®® Wena Hotels Ltf®® and Southern Pacific Properties (Middle East)
Limited v. Arab Republic of Egypt all declined to apply a discounted cashflow
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Hearing Tr., 30 January 2012 at 20:20 to 21:8.
Hearing Tr., 30 January 2012 at 19:19 to 20:5.
Claimant’s Post-Hearing Brief, §170-73.
Hearing Tr., 30 January 2012 at 10:20.

Hearing Tr., 30 January 2012 at 10:18 to 13:12.
Hearing Tr., 30 January 2012 at 17:21 to 18:22.
Metalclad 19120-21.

Wena Hotels Ltd 1123.

Southern Pacific Properties (Middle East) LimitedArab Republic of EgyptCSID Case No. ARB/84/3, Award,
20 May 1990, 1188.

105



312.

313.

314.

E-SR Final Award
7 December 2012

method where the claimant in those matters lackeecard of past performanc®.
According to Respondent, this is “exactly the casE&nion Healthcare,” and Claimant
itself bases its claim on models, rather than astabdished track record. Of the
arbitrations noted by Claimant, Respondent obserthed the Vivendi tribunal
ultimately declined to apply a discounted cashfimwdel on the grounds that future
profitability was insufficiently established® Respondent submits that the same situation

prevails here and that Claimant has not establighielihood of profitability>*°

Examining Claimant’s models, Respondent notes abeuraf points of disagreement,
the most significant of which are recounted herEirst, Respondent argues that
Claimant’'s second method and its use of Model 286¥ inappropriate insofar as
Model 2007 does not take into account the 2008nfii crisis>** Accordingly, the
second method compensates Claimant for eventsetated to legislative or other
actions by the Slovak Repubfit? Respondent further questions the fact that aleth
models were prepared with the involvement of Claitisapersonnel and objects
particularly to the fact that Claimant’s expert mgss (Mr Indge) did not “carry out a
full verification of the assumptions” underlying kel 2007%*

Second, Respondent believes that Claimant’'s manlelsstate the projected growth of
Union Healthcare’s portfolio, in particular by umstating the lapse rates of new
policyholders. Respondent submits that the straobh Model 2007 omits lapse rates
entirely from the calculation thereby omitting tlvests of acquiring replacement
policyholders and invalidating the resuits. Respondent also considers the lapse rates
used in Model E to be low in light of the use obkers projected therein, as broker-
acquired policy holders lapse at a significantlghar rate than individuals acquired

through an insurer’s own netwotk’

Third, Respondent disagrees with the estimate emagdlan Model E that average

broker commissions per policyholder acquired wdwste decreased significantly over
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Respondent’s Damages Memorial, 11132-33.

Respondent’s Damages Memorial, 11138-39, c¥iivgndi 118.3.4, 8.3.5, 8.3.8.
Respondent’s Damages Memorial, 11140-42.

Expert Report of Michael Peer and Zuzana Kepk$s4l,.6.

Joint Expert Report, p. 3.

Joint Expert Report, p. 3.

Respondent’s Post-Hearing Brief, 164; Joint ExBeqtort, p. 9-10.

Expert Report of Michael Peer and Zuzana Kepk$Y6,2.14 to 6.2.19.
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time. Respondent considers that, had brokers resdgiermitted, new entrants to the
market and the use of brokers by Union Healthcam@mpetitors would have

maintained broker fees at a stable |eV&l.

Fourth, Respondent does not consider Claimant'segted ratio between its income
from insurance premiums and its expenditures orttheare to be reasonable. In
Respondent’s view, the primary driver of the clanaio in the long term is the ageing of
the Slovak population, which would not support ardasing rat8'’ Moreover,

Respondent argues, the poor state of the Slovakhh&ector would not suggest that
significant reductions in expenditures, if achidealwould be sustainable in the long

term>'8

Fifth, Respondent disagrees with the discount 0&t® 4 percent applied by Claimant.
In particular, Respondent disagrees with the usa sihgle discount rate in all three
models, notwithstanding the differing circumstangesvailing in 2007 and 20f1)
and the omission of a small company premium refigctthe scope of Union
Healthcare’s operations. Respondent considers @l ssampany premium to be
standard in valuation in the Slovak Repubfit.

Finally, Respondent rejects the approach to terdmuadue adopted in Claimant's

models. According to Respondent’s experts, Clatragplies a terminal value, ending
the model, at the point where a stable number béyjwlders is reached in the case of
Model A and Model 2007 (in the years 2024 and 2G&6pectively), but continues

Model E for six additional years after reachingtabte number of policyholders. In

Respondent’s view, Model E should end in 2018, aatthan 2024, reducing the

ultimate loss under the first calculation methodgy.5 million>%*

Respondent did not expressly challenge Methodol8ggxcept insofar as it was
affected by the challenges raised to Methodologiasd 2.

516

517

518

519

520

521

Expert Report of Michael Peer and Zuzana Kepk$¥6,5.1 to 6.5.6; Joint Expert Report, p. 13.
Expert Report of Michael Peer and Zuzana Kepk$647.3.

Expert Report of Michael Peer and Zuzana Kepk$§&,.6; Joint Expert Report, pp. 12-13.

Joint Expert Report, p. 5.

Expert Report of Michael Peer and Zuzana Kepk$6,10.14 to 6.10.15; Joint Expert Report, p. 4.
Joint Expert Report, pp. 5-6.
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B. The Tribunal’'s Decision on Damages

1. The “Hibernation” and Mitigation of Damages

319. The question of the extent of the loss caused gp&ulent’'s breach of its Treaty
obligations, for which Respondent is liable, remnsaifiRespondent argued that no losses
were caused by measures taken by Respondent. sémces it claimed that it was
Claimant’s own choice to put its operations intdoérnation’.

320. The Tribunal does not accept Respondent’s viewhefrhatter. The Tribunal accepts
that Claimant reasonably regarded the 2007 Refqamd particularly the cap on
operating costs, the ban on profits and the batmamsfers) as putting it in a position in
which it might be unable to recover its existinggaastment and any further sums
invested in its business plans in Slovakia. Thgpsaosion (or “hibernation”) of its
operations in Slovakia was a reasonable responbatagituation, and one that does not
break the chain of causation and responsibilityhis case. The suspension was a
reasonable defensive measure, intended to minitheseaisk of further losses. The
Tribunal takes this view both from the perspectivfe questions of liability and
causation, and from the perspective of the detaatioin of compensation payabfe.

The Tribunal rejects Respondent’s submission than@nt failed to mitigate its loss.

2.  Calculation of Compensation

321. The Tribunal has found that the 2007 Reforms vealaArticle 3(1) of the Treaty. It
has found that the 2007 Reforms violated Articlef 4he Treaty, but that the violation
and the injury are subsumed within the violatiod #me injury arising from the breach
of the ‘fair and equitable treatment’ obligationAumticle 3, and that it is not necessary
to consider them further. It has also found thaté was no violation of Article 5 of
the Treaty. Accordingly, the task is to quantife tlosses for which compensation is
due under Article 3(1) of the Treaty.

322. In principle, according to the well-established m@eh reflected in theChorzow
Factory casé® and in the ILC Articles on State Responsibift{Respondent is under

an obligation “to compensate for the damage cad&soy its breach of the Treaty.

522 See Article 39 of the ILC Articles on State Resilnifity.
528 (1928) PClJ, Series A, No. 17, p. 47.
%24 Articles 35, 36, 39.
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It is for Claimant to prove its case regarding tiamage caused’. That said, the
requirement of proof must not be impossible to ltksge. Nor must the requirement
for reasonable precision in the assessment of damtgm be carried so far that the
search for exactness in the quantification of Iessscomes disproportionately onerous

when compared with the margin of error.

In the present case, Claimant put forward a nurobelifferent methodologies. Two
were based upon calculations of the value of th&ness and the estimated impact
upon that value of the 2007 Reforms.

That approach is often used in the case of an gxipt@n, to put a value on that which
has been taken. Here, there is no ‘deprivation’empropriation. Further, the
investment was in its early stages, in years that the very considerable disruption
caused by various global economic crises. Witlery ghort track record it is difficult
to extrapolate to a robust estimate of the probdbtere value of Claimant's
investment. It is also difficult to separate o teffect of the ban on profits and the
ban on transfers from the effect of other measwvbgh the Tribunal has not found to
constitute breaches of the Treaty.

Perhaps most importantly, since Claimant’s lossesewthe costs of defending its
position against what proved to be temporary megsur breach of the Treaty, it is

right to focus upon what those costs were.
In its Post-Hearing Brief, Claimant said:

Claimant’'s Methodology 3, which assesses Eurekaimatjes from a conservative
borrowing cost perspective and estimates damagi® iamount of EUR 22.1M —
22.5M, has been left uncontested by Respondentaldulates solely Eureko’s
costs for funding Union during the time that itssiness was delayed as a
consequence of the 2007 Reversal, and does natradoo the return that Eureko
— like any other investor — would require over ahdve the funding cost®

The rationale of this methodology, used by Claimasta “reasonableness check” on
the results gained from its methodologies baseda tipe valuation of the business, was
that the sum represents the borrowing cost of #patal tied up in Eureko during the

time that the ban on profits was in foréé. Claimant set that period as from

525

526

527

Article 36 of the ILC Articles on State Responstiil
Claimant’s Post-Hearing Brief, 114.
See Claimant’'s Memorial on Damages, f1IV.15, 1V.16
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25 October 2007 to 1 August 2011, the date when legislation on health insurance

entered into force.

Claimant may recover lost ground, and at some pairthe future reach the same
position on the market that it would have reachethe absence of the ‘hibernation’
that it adopted during the ban on profits. Thasguaility cannot be predicted with

sufficient certainty. Moreover, profits ploughedch into healthcare are not profits
dissipated or seized by the State without benlefitihg to Claimant. But in any event,

some losses will not be recovered within the forabée future; and even if they are
recovered in the future that recovery will not cangate for the loss of the present

value of the monies.

Faced with a freeze imposed by law, locking itestment in the Slovak Republic into
that country, and without the possibility of beialgle to transfer any profits out of the
State, the investment became essentially ‘losibeHhation was an entirely reasonable
response by Claimant; and the cost of that hibemmas the loss that it suffered as a
result of Respondent’s failure to comply with itsedty obligations. It is that cost that
should be the quantum of compensation.

As to what that cost was, Claimant has calculateat the borrowing cost of the
invested capital was not less than €22.1 milfiéh. The sum is derived from the
application of a borrowing rate achieved by Eurekaa senior debt issue of €750m in
2009 of 7.375%%° The actual calculation was not contested by Recpat.

The Tribunal regards that sum as a reasonable xippaton to the cost of the
‘standstill’ that was triggered by the 2007 Reforarsd specifically by the ban on
profits.

The Tribunal accordingly awards Claimant damagehénsum of €22.1 million, to be
paid by Respondent net of any taxes that might e td be paid by Claimant to

Respondent on that sum.

528

529

Exhibit CE-2, § 8.10.
Exhibit CE-2, § 7.22.
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As is common practice in the present type of inwestt arbitration, interest,
compounded quarterly, will be payable on that sgnfram 1 August 2011, up to the
date of payment, to ensure full reparatidh.The German Arbitration Act is also silent
with respect to interest. The Treaty itself comsano specific provision on interest, but
the applicable law provision in Article 8(5) refets “the law in force of the
Contracting Party concerned” and “principles oémiational law.” Claimant requested
pre-award and post-award interest “at a rate todegermined by the arbitral
tribunal.”®®! In its Memorial on Damages Claimant suggestednfoound interest at a
rate of 9.4% per year as of 1 August 2011” (basedvbat Mr. Indge had assessed as
the time value of money in the context of determgna discount rate) or “any lower or
higher interest that the Tribunal considers appabpr®*> Respondent did not
comment on interest rates. In these circumstanbes]ribunal has the power under
international law to award interest, and discretiondetermine a reasonable rate of
interest, in order to ensure full reparation. Tfrédounal has considered a range of
interest rates including Euribor, Eurozone officéad market rates, and the statutory
rates for unpaid debts under German, Slovak andedands law, and has decided that
interest shall be applied at the Eurozone officaaé for “main refinancing operations”
(as published on the website of the European QeBaak www.ecb.int) plus 2%,

compounded quarterly.

3. Other Relief

The Tribunal declares that the Slovak Republic d¢ived its obligations under
Article 3(1) and Article 4 of the BIT by adoptingpeg ban on profits, and later by
adopting also the ban on transfers. The Tribugealides to make an order as requested
by Claimant®® concerning future compliance with the Treaty bysjfendent. It is not
for the Tribunal to grant relief on the basis oésplations about the future conduct of

the Parties. Nonetheless, the Tribunal notesttieatreaty remains in force.

The requests for relief made by Respondent areisksah.
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531

532

533

See, for exampléirticle 38 of the ILC Articles on State Responsibiliizurix, 1440; LG&E, 11 54-56, 103-105;
MTD v. Chile,§251; andVena Hotels Ltd]{128-129.

See paragraphs 126-128, above.
Claimant’s Memorial on Damages, 1IV.17-19.

See paragraphs 126-128, above.
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Xl. COSTS

337. The Tribunal observes that the Treaty contains nowigpions on the allocation of the
costs of arbitration arising out of an “investmeligpute” (as opposed to a dispute
concerning the Treaty’s interpretation or applicati The provisions regarding the
Tribunal’s decision in the matter of costs areeastto be found in Articles 38 to 40 of
the UNCITRAL Arbitration Rules. Article 38 of thNCITRAL Arbitration Rules
defines the “costs of arbitration” as follows:

The arbitral tribunal shall fix the costs of arbtton in its award. The term “costs”
includes only:

(@) The fees of the arbitral tribunal to be stated smply as to each
arbitrator and to be fixed by the tribunal itseff accordance with
article 39;

(b) The travel and other expenses incurred by theratbis;

(c) The costs of expert advice and of other assisteggpgred by the arbitral
tribunal;

(d) The travel and other expenses of withesses toxtemtesuch expenses
are approved by the arbitral tribunal;

(e) The costs for legal representation and assistafnite successful party if
such costs were claimed during the arbitral proicgsd and only to the
extent that the arbitral tribunal determines tihat amount of such costs
is reasonable;

() Any fees and expenses of the appointing authorgywell as the
expenses of the Secretary-General of the Perm&@uant of Arbitration
at The Hague.

338. Meanwhile, paragraphs 1 and 2 of Article 40 of thdCITRAL Arbitration Rules
provide the criteria to be applied by the Tribumahwarding costs:

1. Except as provided in paragraph 2, the costarbitration shall in
principle be borne by the unsuccessful party. H@xevhe arbitral
tribunal may apportion each of such costs betwden garties if it
determines that apportionment is reasonable, takit@ account the
circumstances of the case.

2. With respect to the costs of legal represemtadind assistance referred to
in article 38, paragraph (e), the arbitral tribyriaking into account the
circumstances of the case, shall be free to deternvhich party shall
bear such costs or may apportion such costs bettveemparties if it
determines that apportionment is reasonable.

339. The Parties deposited with the PCA a total of €800,00 (€400,000.00 by Claimant;
€400,000.00 by Respondent) to cover the costshitfation.
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The fees of Professor Albert Jan van den Bergathdrator appointed by Claimant,
amount to €205,583.33 (€78,750.00 for the periodouthe issuance of the Award on
Jurisdiction, Arbitrability and Suspension (thiutisdiction Phase€); and €126,833.33
for the subsequent period up until the issuancehf Final Award (the Merits
Phasé). His expenses amount to €6,800.08 (€2,287.1He Jurisdiction Phase and
€4,512.91 for the Merits Phase, reflecting in gaitr travel to and accommodation in

London for hearings and deliberations).

The fees of Judge Peter Tomka, the arbitrator raltyi appointed by Respondent,

amount to €5,000.00 (for the Jurisdiction Phasey)onlJudge Tomka incurred no

expenses. The fees of MrV.V. Veeder, the arlitraappointed by Respondent

following the resignation of Judge Tomka, amoun€1®0,250.00 (€25,000.00 for the

Jurisdiction Phase and €75,250.00 for the MeritssBj Mr. Veeder’'s expenses amount
to €434.65 (€22.00 for the Jurisdiction Phase aii®5 for the Merits Phase).

The fees of Professor Vaughan Lowe, the Presidirmtrator, amount to €209,567.50
(€79,437.50 for the Jurisdiction Phase and €1300D3@or the Merits Phase). His
expenses amount to €1,328.86 (€1,193.86 for thediation Phase and €135.00 for
the Merits Phase).

Pursuant to the Terms of Appointment and the agee¢nof the Parties, the
International Bureau of the PCA was designatedctoaa Registry in this arbitration.
The PCA'’s fees for registry services amount to £79,00 (€33,877.50 for the
Jurisdiction Phase and €45,592.50 for the MeritssEh

Other tribunal costs, including court reportersariteg rooms, meeting facilities, travel,
bank charges, and all other expenses relatinge@aithitration proceedings, amount to
€70,742.67 (€12,063.59 for the Jurisdiction Phasd €58,679.08for the Merits
Phase).

Based on the above figures, the combined tribuastisc comprising the items covered
in Articles 38(a) to (c) of the UNCITRAL Arbitratio Rules, total €679,177.09
(€237,631.62 for the Jurisdiction Phase and €44&1454for the Merits phase).

These tribunal costs are deducted from the deparsit,any unexpended balance shall
be returned to the Parties in accordance with kerdd (5) of the UNCITRAL Rules.
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The principle governing the awarding of the cosfs agbitration, according to
Article 40(1) of the UNCITRAL Arbitration Rules, ithat an arbitral tribunal shall
determine that the costs shall be borne by the amessful party, unless it finds an
apportionment of the costs between the parties ¢ rbasonable under the
circumstances of the cas@lith respect to the costs of legal representatiod a
assistance (Article 38(e)), Article 40(2) of the ONRAL Arbitration Rules provides
that the arbitral tribunal, taking into account tiecumstances of the case, is free to
determine which party shall bear such costs or agportion such costs between the
parties if it determines that apportionment is ogable. Articles 40(1) and (2) grant

wide discretion to an arbitration tribunal in awiaglthe costs of arbitration.

The Tribunal is aware of a certain practice in Btugent treaty arbitration that each
party bears its own costs and that the partieslditibunal costs equally. That practice
is not binding on this Tribunal, which prefers thn@re recent practice in investment
arbitration of applying the general principle ofosts follow the event,” save for
exceptional circumstances, such as when concegerdiag access to justice are
raised.That approach is the more compelling one in thegarecase which is governed
by the UNCITRAL Arbitration Rules that expressly contemplate thke rof “costs
follow the event” in Article 40(1) by its emphagia “success” or lack thereof. This
conclusion is reinforced by the fact that both side this case indeed argue that the
unsuccessful side in this arbitration should haviedar the full amount of tribunal costs
as well as the other side’s costs of legal reptaten. Further, Section 1057 of the
German Arbitration Act provides for an arbitralbtrhal to “allocate costs, including
those incurred by the parties necessary for thpegprpursuit of their claim or defence,”
and that an arbitral tribunal shall do so “at iisccetion and take into consideration the

circumstances of the case, in particular the ouécofithe proceedings*

In the present case, Claimant has succeeded ibsastial part of its claim on the
merits. Moreover, it has done so on the basisttteban on profits, which had been
found unconstitutional by the Constitutional Coaftthe Slovak Republic in January
2011, was a violation of the Treaty. As thesesaosncerning liability and damages in
the Merits Phase have been incurred in order toverdosses arising from the violation
of the Treaty, the Tribunal considers that theyusthan principle be paid by Respondent.
The same is true in respect of the Tribunal andimdirative costs for the Merits Phase.

534

German Code of Civil Procedure (ZivilprozessordnuwrdZPQ"), Book 10.
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350. The Jurisdiction Phase, in contrast, raised adadliffiand novel question in the form of
the Intra-EU Jurisdictional Objection. In respetthat phase, each Party should bear

its own costs and one-half of the Tribunal costs.

351. On the basis of the figures set out in the ReviSests Submissions of 12 March 2012,
Respondent is accordingly directed to pay to Claintlae sum of €2,905,350.94. This
amount represents Claimant’s fees and expensegalfiepresentatives and experts for
the liability and quantum phases of the case. Tiitminal considers such costs to have

been reasonably incurred and reasonable in amount.

XIl. DECISION
352. For the reasons stated above, the Tribunal:

(@) DISMISSES each of the remaining jurisdictionlajections advanced

by Respondent and decides that it has jurisdiciian the dispute;

(b) DECLARES Respondent to have breached Artiad@ad Article 4 of
the Treaty by adopting the ban on profits and e dn transfers;

(c) ORDERS Respondent to pay to Claimant damagdgkensum of
€22.1 million, net of any taxes that might be doebe paid by

Claimant to Respondent on that sum;

(d) ORDERS Respondent to pay to Claimant interasthe amount of
€22.1 million, as from 1 August 2011 up to the daftpayment, at
the Eurozone official rate for “main refinancing esgtions” (as
published on the website of the European CentrainkBa

www.ecb.int) plus 2%, compounded quarterly;

(e) ORDERS Respondent to pay to Claimant the amooht
€220,772.74 to reimburse Claimant for costs of gits Phase of

the arbitration; and

(H ORDERS Respondent to pay to Claimant the amoonft
€2,905,350.94 for its legal representation andstmsie in the

Merits Phase of this arbitration.
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