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09:13 1 Thursday January 2025 09:34 1 "an administrative arrangement" (Day 2/201) or
2 (9.31am) 2 "administrative provisions" (Day 2/147:15)hat
3 THE CHAIRPERSON: Good morning, ladies and gengiem 3 characterisation is wrong in law, and showsraplete
4 This morning we commence with the Europdaion's 4 disregard to the commitments which the Unikedydom
5 reply. The European Union has two hourstforaply. 5 negotiated and agreed to with the Europeanrunhen
6 And | wanted to let you know that the Tribuwall 6 entering into the TCA.
7 exercise restraint in its questions to allou the 7 Let's now look at Annex 38 one more tirheould
8 two hours, and then also to allow the Unitéadom 8 ask the Tribunal to turn to core bundle pa@e 5
9 the two and a half hours for its preparatiefote it 9 The United Kingdom started with the firestital to
10 presents its counter-reply at 2.00 pm. 10 Annex 38, which reads:
11 So, Agent for the European Union Ms Nopiybu have 11 "AFFIRMING the sovereign rights and obligns of
12 the floor. 12 independent coastal States exercised byaties..."
13 Rebuttal statement on behalf of the Eurojpkaon 13 This recital shows that the parties vedine to
14 MS NORRIS: Madam Chair, members of the Tribunal, 14 their regulatory autonomy. This is the canteferred
15 environmental protection is an important gitimate 15 to in the preamble. The parties then agneedthey
16 regulatory objective recognised under int@snal law 16 would limit the exercise of that autonomyotkgh the
17 and in the TCA. 17 grant of specific rights to each other.
18 A coastal state has sovereign rightssin i 18 I would now ask the Tribunal to turn &mp 60 and
19 territorial sea and exclusive economic zand, it has 19 to look again at the terms of Article 2(This reads:
20 jurisdiction with regard to the protectiordan 20 "... each Party shall grant to vesseth@bther
21 preservation of the marine environment is¢hareas. 21 Party full access to its waters to fish: ..."
22 This is recognised under international lad @nfirmed 22 And under subparagraph (a), we read:
23 in the TCA. 23 "... stocks listed in Annex 35 ... agedl that
24 This dispute does not require this Tribua 24 is reasonably commensurate with the Partietlares
25 adjudicate on those issues. To paraphrasesebfor 25 of the fishing opportunities ..."
Page 1 Page 3
09:32 1 the United Kingdom, the European Uniomasseekingto | 09:35 1 Members of the Tribunal, this is not
2 impeach the UK for seeking to pursue a highllef 2 an administrative arrangement; this is bindémguage.
3 protection for the ecosystem of which sanfteeh part. 3 Sandeel in the North Sea is listed in Annex Bbere
4 It is not inviting this Tribunal to do so edth 4 is an agreed EU share of the fishing oppaigsiin
5 The UK argued yesterday that this is "sabout 5 relation to sandeel in the North Sea.
6 catching fish in waters that are not yours" 6 The right to access UK waters of the N&ela to
7 (Day 2/23:16-17). Counsel for the United Klom also 7 fish sandeel is associated with economic anihls
8 told the Tribunal (Day 2/23:19-22) that: 8 benefits. That right may be impaired in a nearwhich
9 "The starting point [for your analysis}igt 9 is justified, and hence which does not gige b
10 there is no right to go into another stateters and 10 a breach of the balance of rights and olitigatunder
11 take its living ... resources unless grardad,then 11 the TCA. The European Union has never argued
12 only on the terms granted." 12 the contrary.
13 The legal context in which this dispuis lrisen 13 Hence, the European Union accepts tfisheries
14 is precisely one in which rights were grarigdhe 14 management measure adopted in conformity with
15 United Kingdom to the European Union to go the UK's 15 Article 496, read together with 494, coulcbamt to
16 waters to fish sandeel. What separatesatitieq and 16 a justifiable impairment of those rights.t Bhat is
17 what you must now determine, is the extenttizh 17 precisely why the conditions under those igioms
18 regulatory autonomy can be relied upon ttifjus 18 limiting the exercise of regulatory autonowtyen
19 an impairment or, in this instance, nullifica of 19 deciding on such measures are so significant.
20 the right to access to waters to fish setrdiow 20 Once the European Union has established
21 Heading Five of the TCA, read together witindx 38 of 21 a prima facie case that a measure has notdolepted
22 the TCA. 22 in conformity with those provisions, the Wnitkingdom
23 Yesterday afternoon, Mr Westaway took tgou 23 must rebut that case; and if it does nas, wuld
24 Annex 38 TCA, describing the provisions @aittprotocol 24 breach not only Article 496, read with Artie194, but
25 to a binding international agreement asnggttown 25 it would also give rise to a consequentiabih of
Page 2 Page 4

5 (Pages 1to 4)

Trevor McGowan

Amended by the parties
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09:37 1 Article 2(1) of Annex 38. That is theanent starting 0941 1 that because of the primacy of regulaaoitgnomy,
2 point for this Tribunal. 2 it enjoys a very wide margin of discretiong dhnat the
3 It is the relevant starting point becatise, 3 function of this Tribunal is reduced to checkthat
4 design, Article 496, read together with Adid4(3), 4 the decision-maker has "grappled" with thagipies.
5 reflect the agreed limitations on the exerofse 5 The European Union disagrees on both counts.
6 regulatory autonomy. 6 The European Union has already addrebsed t
7 Madam Chair, members of the Tribunal, the 7 Tribunal on the role of the principles in tela to
8 United Kingdom argues that some parts of {BA are 8 the interpretation of the obligations in Alid96,
9 about trade and some parts are about coapgratid 9 both as regards basing measures on the (adistde
10 that all of the provisions on fisheries caty de 10 scientific advice and applying proportioratel
11 considered to be an aspect of cooperation. 11 non-discriminatory measures. We maintaiseho
12 Let's be very clear: this is a dispus tequires 12 submissions. We use this rebuttal, howdoegturn
13 this Tribunal to balance economic and saigats on 13 to the question of this Tribunal's powerseefew.
14 the one hand with the pursuit of the legitana 14 In short, the European Union consideattie
15 regulatory objective of marine conservatiorite 15 intensity with which the Tribunal may and sldoexamine
16 other. 16 the consistency of the sandeel fishing prbibwith
17 The European Union has never argued/fi@ law has 17 the requirements in Heading Five of the TEfar
18 a special status when interpreting the "Fieke 18 greater than the United Kingdom has suggéstesl
19 chapter, but it welcomes the United Kingdom's 19 pleadings yesterday. In short, just as thieed
20 acknowledgement that international econoavicrhay 20 Kingdom always overstates the role of regujat
21 provide relevant context for the exercise of 21 autonomy, it consistently understates the @bthis
22 interpreting those provisions. This is agssary 22 Tribunal.
23 concession given the explicit terms of Heg@ix, 23 Members of the Tribunal, you are empodéve
24 Articles 513, 515 and 516. This is not iadtef or at 24 scrutinise the decision-making process. afeualso
25 the expense of other sources of internatiamal This 25 empowered to assess whether the outputtgbribeess
Page 5 Page 7
09:39 1 is not a battle of norms between UNCLO&the WTO 0942 1 is consistent with the requirements inditeaFive and
2 agreements. The Tribunal may consider both. 2 Annex 38 of the TCA.
3 As regards proportionality, the Europeaiiod 3 The United Kingdom opened its submissi@sierday
4 maintains that it would not run contrary tdiéle 4 of 4 by telling this Tribunal that there are "twws ...
5 the TCA for the Tribunal to also have regarthe 5 answers" to the European Union's claims (D&yp32-34).
6 meaning accorded to that principle under déimksv as 6 Unsurprisingly, the European Union disagrédsese
7 part of the relevant context for interpretihg 7 alleged shortcuts illustrate precisely théedint
8 provisions. Counsel for the United Kingdons hat 8 conception not only of the rights and obligasi under
9 clearly explained why there can be no analegtlethe 9 the TCA, but also the task of this Tribunahieighing
10 manner in which the apex court of each optirties 10 and balancing those rights and obligations.
11 has construed and applied those terms. 11 According to counsel for the United Kingd
12 The role of regulatory autonomy underTa is 12 (Day 2/1:25-2:5), the first short answerhig tispute
13 material to this Tribunal's resolution of lea€ the 13 is that:
14 claims in this dispute. First, it informe tlunction 14 "... whatever criticism the EU ... makefsthe
15 served by Article 494(3) TCA and the prinepbket down 15 science ... [it does not] put[] forward other
16 in that provision. 16 scientific advice, let alone any better stifien
17 The United Kingdom maintains that becadse 17 advice, concerning [this] issue. [And tligs]
18 regulatory autonomy, ultimately a party canide on 18 dispositive of the claim under Article 496(2)
19 a fisheries management measure even if it is 19 It cannot be right that under the TCAagypis
20 inconsistent with certain principles in Altigl94(3). 20 precluded from challenging the consistency wieasure
21 This interpretation does not befit an intéorel 21 on the basis of Article 496(2) unless it adduanother
22 agreement setting down binding obligationsegards 22 model or alternative piece of scientific @gvivhich it
23 access to waters to fish. 23 positively asserts is better scientific advid his is
24 Second, the role of regulatory autonoasy dadirect 24 an unreasonable construction of the burdenoaf,
25 bearing on the task for this Tribunal. Thedlgues 25 unsupported by how the burden of proof has be
Page 6 Page 8
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09:44 1 understood to fall. It would effectivalield the 09:47 1 a subjective element, implying that iy if
2 parties from the scrutiny of their measunesets 2 a state decides not to ask for available agtiecause
3 the bar too high. 3 it "didn't want to know what the answer was"
4 On this logic, even if there were evidigws in 4 (Day 2/73:3), that this term has any relevandes
5 the scientific advice a measure is purportedled 5 cannot be correct. There must be some obgecti
6 upon, a party would be required to producews 6 assessment of whether other science could have
7 scientific advice on the same issue simplgtable to 7 reasonably been obtained.
8 claim a breach. 8 And what then is the link to the precangicy
9 On questioning from the Tribunal, courfsethe 9 approach? Counsel for the United Kingdom edghat
10 United Kingdom conceded that, in an extreasec 10 if it turns out that the UK was wrong to cidies the
11 it might be possible to bring a claim without 11 sandeel fishing prohibition is based on &t b
12 undertaking this exercise. Yet later, indafternoon 12 available scientific advice, the UK would ammlild have
13 (Day 2/107:23-108:2), counsel for the UK emled that, 13 recourse to the precautionary approach.
14 in this instance, the European Union woukkhzeeded 14 The precautionary approach is not adakb It is
15 to have identified: 15 a manifestation of the precautionary prirgipthich
16 "... [a] superior ecosystem model ofifoeth Sea 16 allows a party to adopt a measure where there
17 which was available to the United Kingdonthattime 17 objectively an absence of adequate scientific
18 that the English scientific report was prastijand 18 information. It does not simply kick in wiea party
19 which could be used for the same purpose ..." 19  omits to base its measures on reasonablinabta
20 The European Union does not accept tiigt i 20  scientific information.
21 dispositive of its claim that the Europeariddrdid not 21 Members of the Tribunal, at this junctiwell
22 identify or produce another superior modehas 22 pass the floor to my colleague, who will s further
23 pointed to flaws in the scientific advicdedlupon, 23 on certain aspects of the model.
24 and this Tribunal may assess the consistefritye 24 MR DAWES: Madam Chair, honourable members ofTtfileunal,
25 sandeel fishing prohibition with the obligatito base 25 the European Union will respond to five psimtade by
Page 9 Page 11
09:46 1 measures on the best available scieatifitce on 09:49 1 the United Kingdom yesterday regardingfitngs in the
2 the basis of those, we say, valid criticisms. 2 model, and in the simulated biomass incregsesrated
3 The European Union accepts that it hagnsefacie 3 based on that model.
4 burden, but the TCA does not dictate howithie be 4 First, the European Union will explain wig UK
5 met. Moreover, insofar as the concession rhgdile 5 was wrong to argue that it could not reasgnhaVe
6 United Kingdom was confined to circumstanceens there 6 parametrised the model to take into accownage of
7 are errors which, in their view, undermine goelity 7 sandeel consumed by predators.
8 of advice as "science", the European Union als 8 The second point the EU will explain isythe UK
9 disagrees. 9 was wrong that it could not also have readgrtaken
10 And this leads me to respond brieflyhe UK's 10 into account in the model the location ofdaters and
11 position on the meaning of the term "avadabl 11 of sandeel stocks.
12 The UK appeared in its submissions toralsge 12 The third point that the European Unidth address
13 this to mean "at the disposal of the state" 13 is why the United Kingdom was wrong to arthag
14 (Day 2/80:16-17). They also linked this teamefer 14 it could not reasonably have known that lpyiting new
15 to already-existing advice. The Europearob/iikes 15 data into the existing model, this would depthe
16 issue with this interpretation. 16 model of its key run status.
17 Where there is an existing model, thestioi is 17 The fourth point that the European Uniglh
18 whether there was data that could reasoraivly been 18 address is why the United Kingdom was wrangrgue
19 obtained and used to parametrise the modiélpther 19 that it could not reasonably have known that8%
20 existing components could have been usext¢ne that 20 reduction -- this figure that you heard aalobut --
21 model. 21 in fishing mortality that was used in the mipgvhy the
22 When, then, does the term "available"&anto play 22 UK could not have known that it was an ovrestion of
23 or, as counsel for the United Kingdom putdg the 23 that fishing mortality.
24 work"? Here again the parties disagree. 24 And the fifth point that the European amwill
25 Counsel for the United Kingdom appearadd 25 address is why the United Kingdom was wrangrgue
Page 10 Page 12
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09:51 1 that it could not reasonably have presesgparately 09:55 1 Now, the question is: what is covédrgdhis

2 simulated biomass increases from two disgnatips of 2 dataset? The answer to that question isgdvin

3 seabird species. 3 another exhibit which the Tribunal has onmétsord:

4 The European Union will start by addregsire 4 it is Exhibit R-0161, page 94. And if theldunal

5 Tribunal on why the United Kingdom is wrongaigue 5 could turn to that document, because it erplaihat

6 that it could not reasonably have taken ictmant in 6 this open-source database includes and hall@ts

7 its model the age of sandeel consumed by fneda 7 a model to be updated. So it's Exhibit R-0d&d. it's

8 Counsel for the United Kingdom yesterdaid] -- 8 page 94. (Pause)

9 and the European Union refers the Tribungkige 139 9 If the Tribunal has the document befarthis is
10 of the transcript as of line 1: 10 this SMS dataset that | referred to. Arnshié looks
11 "The work that would be involved in ordemddress 11 at the third line, it explains it is a st@dsessment
12 the other caveats, to produce a spatialipei@inodel 12 model. And if one scrolls down the page,annd
13 and a size-structured model ..." 13 "Outputs”, which is the fifth heading froneth
14 So that's the point about the age osémeleel: 14 bottom ... Would the Tribunal need ...?

15 "... or a model that included all thré¢hose 15 And at the bottom of the page under "Otsth so
16 caveats, in my submission would have required 16 what does this database provide as an dingutan
17 significant time, resources and expertisgeielop.” 17 then be plugged into an existing model? dlhaee
18 However, this is simply contradicted bg English 18 references to a number of factors, andsitated:
19 scientific report itself. If | could ask thiebunal 19 "All outputs are by year, quarter, speeird age”
20 to turn to the document: it's in tab 15 &f tore 20 And that's the important part.
21 bundle, which is also Exhibit C-45, andpege 220 of 21 So this is one example, but there arerstlof
22 the core bundle. 22 existing datasets that are available, ancdcgasee
23 When one reads that paragraph -- it'thilhe 23 that they are available as open source. oledcan see
24 paragraph on the page, and it's the paraginaph 24 that in the second row from the bottom, "Mode
25 begins "A functional group”. So it says: 25 accessibility": it is marked "Open sourc&b these
Page 13 Page 15

09:53 1 "A functional group can be a singledes (such as| 09:57 1 datasets are available as open sourceaarise plugged

2 cod), a group of species (such as demerbal.fis 2 into an existing model.

3 And there, there is a reference to "an age 3 So the European Union's point is thathis t

4 component". So the English scientific repaxepts 4 important issue of age, there were dataseitable to

5 that age can be a component of a model ofythés 5 the United Kingdom that could have been takem

6 Now, the important point is that data onctional 6 account in order to adjust the model that uezsl.

7 groups which is broken down by age, or by size 7 Now, if the Tribunal could turn to the eed point,

8 structure, which is the scientific term, tbata 8 which is about the United Kingdom's arguméat tt

9 exists as open-source data. It can be plugted 9 could not reasonably have taken into accoutite
10 an existing model, and it can be done witinied 10 model the location of predators and of thelsel
11 need for adjustment. 11 stock. And again | refer the Tribunal to stetement
12 Now, this is not stated in the Englisiestific 12 by counsel for the United Kingdom, whichtipage 133
13 report itself but it can be shown by refegetacother 13 as of line 14 of the transcript:

14 documents that the Tribunal has on its record if 14 "One final point on the EU's criticisnatithis

15 | could take the Tribunal to two of those woents. 15 model is not spatially distributed: ..."

16 They are not in the core bundle, but theyrare 16 So that means the location of predatedsof

17 exhibits which the United Kingdom has annetxed 17 sandeel:

18 its submission. 18 "... to develop such a model of the N&#fa, both

19 So the first document, if the Tribunas ftais 19 in respect of sandeel but also taking intmant its

20 Exhibit R-108 (page 114). So there the Trabwvill 20 predators, would be an immense undertaking."

21 see a list of various datasets, and the demos -- 21 The European Union is surprised by ttagesent,

22 there are several examples, but we'll jlkst tee for 22 given that -- and | will take the Tribunaldocuments

23 present purposes. It's the second row déttie. 23 on the file -- the United Kingdom has theassary data

24 There is a reference to a dataset whichlsdceBMS 24 to take into account the spatial distributeamd this

25 2013 Key run". 25 includes data compiled by one of the threkaas of
Page 14 Page 16
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09:59 1 the English scientific report itself. 10:03 1 "So the model was updated to enabibebié used
2 If I could take the Tribunal to the relava 2 for the purpose of the English scientific meplout it
3 document: it is in the same exhibit which yeere in, 3 was still the key run model; it was still aiégl with
4 R-161, and it is page 81; 81 of the numbeviniipe 4 the ICES key run that had been approved byGES
5 exhibit itself. 5 Working Group.”
6 It's called "Ecopath with Ecosim (EwE) and 6 And it went on:
7 Ecospace”, and it says, first row, "Contataitle 7 "And it's simply inaccurate for the EUatssert
8 And there it says that the "Contact detail'the 8 that by [doing so], it has somehow lost aligntrwith
9 person who has compiled the database, is $Gafhich, 9 the key run."
10 as the Tribunal is aware, is one of the targbors of 10 And on this, there is a very simple ansaey
11 the English scientific report. 11 change to input data requires a new modéhatian
12 And what is relevant here: the Triburas hlready 12 before ICES can grant it key run status.
13 heard about the Ecopath and Ecosim modethbrg is 13 This the Tribunal will also see by refeeto
14 this extension here which is referred toESpace”. 14 a document which it has on its record, uld ask
15 Now, what is Ecospace? And that is explaihtu 15 the Tribunal to turn to Exhibit R-108. Tles
16 Tribunal turns two pages on in the exhibjpage 83. 16 a lengthy document, as many on the Triburedsrd,
17 It's under the row where it says "Main Pugsts And 17 and if | could ask the Tribunal to turn tgea 1l of
18 there it is said: 18 the internal numbering of that documens the three
19 "Ecospace: Evaluation of spatial managgeme 19 lines at the top of page 41 of the internahbering,
20 strategies and changes in environmental tongion 20 which starts "Key runs". It says:
21 the distribution of species and fishing attiV 21 "Key runs are typically run every threass, or
22 And there is a similar reference if thibinal 22 alternatively, when a substantive changeadento the
23 returns to page 81. Towards the bottonayiss 23 model parameters ... when sufficient new batames
24 "Ecospace -- data for specification aftigh 24 available ..."
25 distributions" 25 So the simple point was: by inputting théw data
Page 17 Page 19
10:01 1 It's at the bottom of page 81, the-lathere are 10:05 1 into the model, the United Kingdom cowdsonably have
2 five bullets at the bottom, and it says, e -- 2 been aware that this would cause the modeseits
3 data" -- on page 81 of the exhibit. 3 key run status.
4 So that explains just the concept of Eaosp 4 The fourth point on which | would like address
5 Then further up, if | can take the Tribufogther 5 the Tribunal is whether the United KingdomIdou
6 up on page 81, there is a reference to a stuegdy 6 reasonably have known that the 58% reductidishing
7 from 1999 which explains in general that: 7 mortality that was used in the model was
8 "Ecospace ... extends Ecosim ..." 8 an overestimation.
9 So it is the third paragraph where it says 9 The European Union will not return to tiebate
10 "Model Type", if the Tribunal has it. It sy 10 about where to place the red line or notweasaw on
11 "Ecospace ... extends Ecosim capabilitieEcount 11 the slides. But there is one point on wiiieh
12 for spatial dynamics of species and fishiagt." 12 European Union would like to return, and thas the
13 And it says, next line, this is "a modubdug-in' 13 claim that the United Kingdom -- and it wasuject of
14 approach”. So this is something which cataken, 14 questions of the Tribunal -- about whethenairthe
15 which is reasonably available, and can bgged into 15 United Kingdom could have known where thevikagian
16 a model. 16 catches took place.
17 I will turn now to the third point madg b 17 Counsel for the United Kingdom told thébtinal
18 the United Kingdom yesterday regarding igénolthat 18 yesterday -- and it's at page 125 of thestidjt as
19 it could not reasonably have known that Iputting new 19 of line 14:
20 data into the model, this would deprive treelet of its 20 "There's no information about the ICEQargles in
21 key run status. So the key run, the Tribisralvare, 21 which those Norwegian landings took placehidW means
22 is what ICES grants a model once it has bBpproved by 22 that the authors of the English scientiffporg, even
23 the relevant ICES Working Group. 23 if they had used the ... data, would notlals to
24 There again, to quote counsel for theddhi 24 complete the exercise ..."
25 Kingdom, page 114 of the transcript as & [i6: 25 And there the simple point is that ththars of
Page 18 Page 20
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10:06 1 the English scientific report themselveglmstatements 10:10 1 "Water-column feeders fared well ia @reater
2 in their report that indicated that they waweare 2 North Sea ..."
3 where these Norwegian catches took place. 3 So the European Union's position is: &ektent
4 If I can take the Tribunal back to the ksig 4 that this is recognised by OSPAR, or whenlooks at
5 scientific report (C-45), which is at tab &8d it's 5 the breeding success, which is a relevantideragion,
6 at the bottom of page 206. There it is sintipéylast 6 the United Kingdom could and should have priesk
7 three lines, which say: 7 separately the results in order to assess theses.
8 "The North Sea sandeel fishery is prirgardrried 8 But if one takes a step back, why [dojfadise
9 out by 2 countries, Denmark and Norway ..." 9 points matter and why are they relevant to the
10 And there it is said: 10 Tribunal's determination of this dispute?e3d points
11 "... the majority of Norwegian operatidtusok] 11 matter because the English and Scottishtfaen
12 place in Norwegian waters ..." 12 reports provide an extensive and comprehersigrview
13 So that indicates that there was infoilonahat 13 of the current scientific understanding rdgay
14 was reasonably available to the United Kimgdegarding 14 sandeel and its role in the ecosystem. ighist in
15 where these catches took place. 15 dispute.
16 The final point on which | will addres®tTribunal 16 As the European Union has explainedgthes
17 concerns the United Kingdom's argument traiuld not 17 scientific reports identify that locationpredators
18 reasonably have presented separately sirdiamass 18 and the age of the sandeel that are conshyned
19 increases from different groups of seabirds. 19 predators are important elements in undedstgrihe
20 Again, counsel for the United Kingdondttie 20 role of sandeel in the ecosystem. HowetlierUJnited
21 Tribunal, and it's at page 141 of the trapsers of 21 Kingdom did not properly reflect those eletsen the
22 line 8: 22 parameters of the model that it chose tdaugeantify
23 "It's just that when it came to takintgelie] 23 the ecosystem of risks and benefits of thasone that
24 outputs and plugging them into [the] repiigy 24 was adopted. This is despite the fact thett s
25 weren't particularly concerned with ... thegfic 25 elements were reasonably available to the
Page 21 Page 23
10:08 1 benefits to diving seabirds compared tfasa-feeding | 10:12 1 United Kingdom.
2 seabirds." 2 And these failures, coupled with the o#tlements
3 And the European Union's simple point is: 3 that were also reasonably available to theéedni
4 the specific benefits to diving seabirds comagdo 4 Kingdom, mean that the scientific advice thatUnited
5 surface-feeding seabirds is and should haee be 5 Kingdom identified as the basis for the sahfigleing
6 a particular concern to the authors of thentepNhy? 6 prohibition cannot be considered the "besiiabie
7 Because while surface-feeders such as blagete 7 scientific advice" within the meaning of At&a196,
8 kittiwakes, of which the Tribunal has heardcimuare 8 read together with Article 494 of the TCA.
9 below the OSPAR threshold, a threshold foediirey 9 Unless the Tribunal has any questionkist t
10 success, water-column feeders -- so thegggdiv 10 juncture, | will pass the floor to my co-Agen
11 seabirds -- they are above the relevanthiblésgor 11 THE CHAIRPERSON: Please, Ms Norris, go ahead.
12 breeding success. 12 MS NORRIS: Members of the Tribunal, accordingh®
13 The Tribunal can see this by another oheru which 13 United Kingdom, there is a second short answene of
14 it has on its record, which is Exhibit C-page 23, 14 its claims. I'm quoting from page 2 of yedts's
15 and if the European Union could ask the Trabto turn 15 transcript. Counsel for the United Kingdaaids
16 to that particular document. It will be thst one 16 "... Article 496(1), read with the sulisat of
17 for present purposes. Exhibit C-41, pagef2Be 17 [Article] 494 concerning proportionality and
18 internal numbering. 18 non-discrimination, requires the [United Kiog] to
19 There it's under the heading "Conclusion 19 have had regard to applying proportionate and
20 (extended)", if the Tribunal has the documéRause) 20 non-discriminatory measures in its waterse UK
21 It's the second line, where it says: 21 explicitly considered those matters, and viwrer
22 "Surface-feeders were also generallyagh b 22 and concluded that the measures were propaté and
23 status ..." 23 non-discriminatory, and thus the UK obvioystyformed
24 So that includes in the Greater North $&a then 24 that obligation."
25 the next sentence: 25 Once again, the European Union is consdimat it
Page 22 Page 24
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10:13 1 spent some time in its own oral submissexplaining | 10:17 1 be expanded to reasonableness in thevirarkef
2 its position as to what precisely the obligatinder 2 a proportionality assessment. This is noabse
3 Article 496, read together with Article 494(R) 3 the European Union takes issue with the té¢nin *
4 implies. The UK's oral submission confirmattthis is 4 rationality”, and nor does it understand "thin
5 a point of significant divergence in interpi@in 5 rationality” to mean that relationship doesmatter
6 between the parties; in particular, both ahéo 6 as part of the Tribunal's overall assessmiéfi.
7 extent of the obligation and of course alstoas 7 because the concept of reasonableness walddidanore
8 whether or not it was performed. 8 precision to the test the Tribunal must apipin the
9 This is also not a shortcut. It is nehartcut 9 term "proportionate” itself.
10 because it is not enough for a decision-miakeist 10 If a measure is proportionate by refeeguamarily
11 consider the need to apply proportionate and 11 to the relationship with the end it pursdlesn
12 non-discriminatory measures, and to stogethHrthat 12 a measure could be proportionate wheneieadequate
13 were true, regulatory autonomy would empogéh 13 to achieve its objective, regardless of ¢vell of
14 provisions of any form of meaningful resttainer the 14 contribution, of whether there is a lessrieiste
15 circumstances in which the right to accedemsao 15 alternative and of whether it imposes cdsisdre in
16 fish each and every stock for which a TA@geeed 16 no way commensurate to the benefits. Tlseme i
17 could be nullified. 17 textual or contextual basis for construirgytérm
18 It is not because conservation of thamaar 18 "proportionate” to be even less demanding tha term
19 environment is recognised to be importard,igis not 19 "necessary" has [been] interpreted to benthéeGATT
20 because a party may set its own high levedgilatory 20 1994. Nor does a lenient reading seem jodhiéied
21 ambition, that it may disregard the requinene 21 by the object and purpose of Article 494{3)(f
22 balance rights and obligations to which & hgreed 22 The relationship to the objective of theasure,
23 when pursuing that objective. 23 which must be one of those specified in Aeti96, is
24 Importantly, and to come back to a pthiat was 24 already addressed in that provision. Reading
25 made by the United Kingdom yesterday, adiverem 25 proportionality as something to be determimgd
Page 25 Page 27
10:15 1 the principles cannot be essentially jsel§ing. This 10:18 1 reference primarily to the link to thajeattive would
2 Tribunal has a role in scrutinising closelyttbe 2 seem to water down the proportionality oblaat
3 benefit and costs were defined and how the ween 3 Now, as to the existence or otherwisenotlzer
4 weighed and balanced. In other words, bahfhat" 4 measure, the European Union has advancedTdreeUK
5 and the subsequent weighing and balancireasant 5 must rebut the European Union's argumenttigtvould
6 and subject to review. 6 be a proportionate alternative.
7 The European Union would like briefly &urn at 7 In response to a question, the Europeaonun
8 this point to a question raised by the Trithuaad to 8 acknowledged that it has been recognisedeby th
9 the United Kingdom's response. 9 Appellate Body, in the context of a WTO displatoking
10 Mr Justice Unterhalter asked counseilferUnited 10 at necessity, that there could be circumstaircwhich
11 Kingdom whether "a ‘proportionate measurehisthat 11 a tribunal might not have to consider arradttve
12 looks at the relationship between means adsd'eand 12 measure. This was considered, for instaodse
13 more specifically, "whether the relationshgtween 13 the case where there is no restriction atetraBut
14 ends and means is [a thin rationality or]ereosort of 14 this does not mean that in this claim itéarfistic
15 reasonableness test" (Day 2/167:3-9). Thedn 15 for the Tribunal, or indeed the United Kingddo
16 Kingdom replied that they would not necesgarant to 16 consider the EU's claim that an alternative
17 call it "thin rationality” because -- anduate from 17 proportionate measure was reasonably availabl
18 page 167 of the transcript -- "it matters". 18 An alternative measure provides a meshatn
19 The UK appears to agree that therengéhs to be 19 assess the sandeel fishing prohibition. Mesbf the
20 a weighing and balancing. Moreover, the éthKingdom 20 Tribunal, the United Kingdom has not grappléith the
21 stated that -- and again | quote, and this from 21 European Union's alternative measure. ltishao so.
22 page 168 of the transcript (lines 18-19): 22 With this in mind, | then pass the fllomy
23 "... existence or otherwise of [a] meassr 23 co-Agent to address certain evidential pantthe
24 something that might go to a balance ..." 24 application of the proportionality yesterday.
25 The European Union considers that raliigraannot 25 THE CHAIRPERSON: Thank you.
Page 26 Page 28
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10:20 1 Mr Dawes. 10:23 1 The third point that the European dmmuld make
2 MR DAWES: Thank you, Madam Chair. 2 on the benefits of the measure is that thégdni
3 The European Union will respond to threges of 3 Kingdom confirmed yesterday to the Tribunail tihe
4 points made yesterday by the United Kingdoganding 4 measure was not justified as an emergencythand
5 the application of the legal standard to twd 5 the Tribunal will find at page 151 of yesterda
6 before the Tribunal. The first group of peinill 6 transcript.
7 relate to the UK's position that it was cartec 7 The United Kingdom did refer on two separa
8 maintain that it had not overstated the bé&nefithe 8 occasions during the course of its submisdimns
9 measure; the second group of points will eclathe 9 a document which the Tribunal has at Exhib#3Cwhich
10 United Kingdom's claim that it did not undemate 10 was the call for evidence of October 202lis Was the
11 the costs of the measure; and the third gobppints 11 first consultation document released by thited
12 relate to whether the United Kingdom wasexirto 12 Kingdom. And there was a reference in thaudent to
13 maintain that it had properly weighed the<asd 13 the need for "urgent action"”.
14 benefits of the measure. 14 The European Union on that point simpbuld note
15 So starting with the overstatement ofabeefits, 15 two things.
16 and there the European Union will make tpi@ets. 16 First, there is no reference to urgenariy of
17 The first point is, as the European Uthias just 17 the subsequent documents that the Tribuisabiéts
18 explained at length to the Tribunal, the tpdanodel 18 record, so there is no reference to the feeahy
19 and the simulated biomass increases gendnated 19 urgent action.
20 the model, they lack the necessary sciemitfaur 20 And the second point that the Europeaorwould
21 required in order to be considered the "aeatiable 21 stress is that this lack of urgency shoulddsgrasted
22 scientific advice". And this is a factorttig 22 with the relevant context in which this measwuas
23 relevant for the Tribunal's assessment obémefits 23 adopted, which, as my co-Agent has recales,during
24 of the measure. 24 the adjustment period foreseen by Annex 3B CA.
25 The second point regards the benefitseomeasure 25 So that was why the United Kingdom wasngrto
Page 29 Page 31
1021 1 specifically for marine mammals and fdrentfish. 10:25 1 maintain that it has not overstated thefies of the
2 During oral submissions yesterday, coufusel 2 measure.
3 the United Kingdom sought to explain whaeferred to 3 Turning now to the understatement of th&ts; and
4 as the "quite straightforward" propositiomvhich is 4 there the European Union would make two points
5 at page 90 of the transcript as of lines 1 xh-- 5 The first point: counsel for the Unitechdom said
6 that given the dietary requirements of seadsrainke 6 yesterday (Day 2/152:19-24):
7 whales, they would be more resilient if theees 7 "There's no reason to think that the [&bhit
8 a higher or greater amount of sandeel in hei\Sea. 8 Kingdom] would or lawfully could ... 'nulliffhe EU's
9 However, this proposition is not a stréfigiward 9 rights by 'prohibiting fishing in [the UK's tesis] one
10 one. Why? Because as the European Unidaieag, 10 stock after [an]other"."
11 what the scientific evidence on which thetehKingdom 11 Because:
12 bases its measure explains is that in thet ®@feany 12 "If that were what the [United Kingdomémted to
13 localised sandeel depletion, marine mamnzaisad are 13 do, it would have to satisfy the decision-mglprocess
14 able to prey on sandeel outside of the lpcipleted 14 in Article 496."
15 area because of their ability to forage aveider 15 At the same time, the Tribunal will haesn from
16 area. 16 the ministerial submissions on which the OBktits
17 So one should be alive to the dangeoivitp which 17 decision to approve the measure, and whitthgmoties
18 may at first sight seem straightforward, Wwhich do 18 have taken the Tribunal through, the Unitegehom
19 not disclose the full reality of the factuatord. 19 considers that there is no issue under Artiéb, read
20 And as for fish, there the counsel fer thited 20 together with Article 494, because the ecaaamd
21 Kingdom made the necessary concession tdiethefits 21 social impacts of the nullification of the BWull
22 were "of a lesser magnitude" and "less egrtalhat's 22 right of access to UK waters of the North ®efzsh
23 page 91 (lines 2-3). 23 sandeel, there is no issue because thesetsmgam be
24 So those are also elements the Tribineild bear 24 mitigated either by EU vessels fishing sahielgU
25 in mind when assessing the benefits of thesome. 25 waters or by EU vessels fishing other stackdsK
Page 30 Page 32
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10:27 1 waters. 1031 1 further questions that the Tribunal mayeha
2 And there the European Union would malkepibint 2 THE CHAIRPERSON: Thank you very much, Mr Dawed an
3 that the inescapable conclusion is that tiygmoment 3 Ms Norris. You were very efficient in the usfeyour
4 when, on the United Kingdom's own submissions, 4 time this morning.
5 proportionality would prevent the United Kirggd acting 5 Can | ask the Tribunal members if you hawe
6 in such a way would indeed be when there amttmer 6  particular questions at this time? We wilitwa
7 rights under Annex 38 left for the United Kdtmgn to 7 therefore, until the end of the day.
8 nullify, because otherwise there will alwagsdther 8 So thank you very much. Itis now adj@atn Our
9 stocks or other waters in which the Europeaioty 9 schedule is to adjourn until 2.00 pm. (Pause)
10 could, on the United Kingdom's own submissionitigate 10 Because we are leaving our questionken t
11 its losses. 11 European Union's reply until the end of thg, dve will
12 That was the first point. 12 take athree-hour break, until 1.30, and'medti 1.30.
13 More generally, the second point is that 13 Then this will allow further time towards téed of the
14 European Union does not accept, on a fabass, the 14 day, so that we can not extend our hearing tbo
15 hypothetical possibility for EU vessels tdigate any 15 late.
16 economic and social impacts of the nullifrabf the 16 So thank you. We will adjourn then ubt80.
17 EU's rights. That hypothetical possibil#ybiased on 17 Thank you.
18 a number of unsubstantiated assumptions. 18 (10.32 pm)
19 To give the Tribunal one example, theuages that 19 (Adjourned until 1.30 pm)
20 there is a sufficient amount of quota avédlab EU 20 (1.30 pm)
21 vessels, a sufficient amount of quota laftlfiem to 21 THE CHAIRPERSON: Good afternoon, ladies andlgeren.
22 fish other stocks. But as the Tribunal edé from 22 I now invite counsel for the United Kiragd.
23 Annex 35, there are a whole series of stazah of 23 Mr Juratowitch, you have the floor.
24 which is subject to quotas. So this assunphat 24 Rebuttal statement on behalf of the Unitedyslom
25 somehow the EU vessels would be able to atéitheir 25 MR JURATOWITCH: Thank you very much, Madam Cheison.
Page 33 Page 35
10:28 1 loss by fishing other quotas is simply stiimg for the 13:30 1 To give the Tribunal a sense of owrcstire this
2 United Kingdom to prove, it is an unsubstaatia 2 afternoon, | will first address the questiérvbich
3 assumption, and one which the Tribunal shoatdake. 3 party has the burden on what. Ms Boileau thvéh deal
4 Finally, to turn to the weighing of thest®and 4 with specific criticisms related to aspectshaf
5 benefits, it will not have escaped the Trilisna 5 English scientific report related to the méidglof
6 attention that the United Kingdom consideted i 6 ecosystem effects. | will then return and déén the
7 sufficient yesterday simply to identify varsoelements 7 balance of claim 1, and Mr Westaway will tiieal with
8 that formed part of the decision-making precesnd 8 claim 2.
9 this also prompted a question by Professar Rabri. 9 So if | could then start with burden. §tof
10 However, as the European Union explaitied, 10 course, was the Tribunal's seventh question.
11 Tribunal should, and is required to, go ferthnd 11 On the EU's approach, we heard the Etntioirning
12 scrutinise not only the elements that theddhkingdom 12 and on Tuesday assert, without discerniliéence to
13 has identified, but whether those elemerstsiate 13 authority, that it, the EU, as the Complairnzarty,
14 a proper weighing of the costs and benefits. 14 has a prima facie burden to establish iisnslaf
15 The European Union already took the Trabthrough 15 breach of the TCA. The EU says that onbastmet
16 these elements on Tuesday and explainedhasg t 16 that prima facie burden as Complainant, thidém then
17 elements do not disclose any proper weighirige 17 shifts to the United Kingdom, as Responderghow
18 European Union need therefore only add thtimg in 18 that the United Kingdom's measures werefigsti
19 the additional paragraphs to which the Tritbuvas 19 In its Written Submissions, the EU did make any
20 taken yesterday by counsel to the United #ang 20 suggestion that there is a prima facie dtisgi
21 disclosed any proper weighing of the coststamefits. 21 burden that applies under the TCA. The Eldtsen
22 So, members of the Tribunal, unless yaxetany 22 case at paragraphs 392 to 393 states that:
23 further questions at this juncture, the EaaspUnion 23 "... [each] party shall have the burdeproving
24 would like to thank the Tribunal for hearitgy 24 facts relied upon to support its claim oredet."
25 submissions, and it looks forward to recejany 25 And that is of course correct, and éftected in
Page 34 Page 36
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13:32 1 the procedural order governing this aabdn. 13:36 1 difficulties in discharging its burdenpsbof on
2 The EU, at the Written Submission stagesmi 2 matters of fact because of the particulaucirstances
3 seeking to shrink its burden or to shift isden down 3 of the case. An obvious example would bend state
4 to a prima facie one or one that involvedtstgfthe 4 has the burden of proving a fact to suppsrtlaim,
5 burden to the UK; that happened at the heaiikigh 5 but all or a substantial part of the evidethe's
6 respect, the United Kingdom's position is that is 6 necessary to support that claim is locatetiwihe
7 contrary to principle, and | turn now to therect 7 territory or possession of the other partyictviis
8 position. 8 refusing to produce it.
9 The starting point is that in internatibliaav, 9 In that kind of case, the first state rbay
10 states are presumed to act in good faittesstae not 10 entitled to have more liberal recourse terefces of
11 presumed to have breached their international 11 fact. But that is not a shifting of the bemdbut
12 obligations. It follows that a state thatlieging 12 an alleviation of what might be required teemit in
13 that another state has breached an intemahtio 13 quite specific circumstances.
14 obligation -- in this case, a treaty obligati- 14 I mention that also for completenessdbaburse
15 the state making that allegation has thedsuod 15 we are not in that situation either: the s been
16 establishing its own claim. As Complaingm¢, EU 16 entirely transparent as to the evidence.
17 therefore has the burden of establishingyits claims. 17 What the EU seems to be doing is to seekport
18 Members of the Tribunal, | would add tw@nces to 18 approaches taken within some World Trade i@zgéion
19 this. The first is that if a respondentagion 19 jurisprudence to this different context. Awigatever
20 an exception to a rule as a defence for hrebthat 20 view might be taken as to whether that agprisa
21 rule, then in those circumstances, if thdieguut has 21 correct within its own WTO context, it is restmething
22 established the breach of the rule, it valimally be 22 that the Tribunal should follow under the TCA
23 incumbent on a respondent relying on thepiaeto 23 And that is not least because the trieatgeworks
24 establish that exception. 24 are different. In particular, there is noigglent in
25 If a party's defence to an alleged bredchrule 25 the TCA to Article 20 of the GATT, providimgeneral
Page 37 Page 39
13:34 1 is not just a denial of the breach ofrtiie but 1338 1 exceptions to treaty obligations, on tasidof which
2 an argument that some other rule permitted it 2 the UK is somehow seeking affirmatively tatifysits
3 justified it or excused its otherwise unlandohduct, 3 measures.
4 in those circumstances, then if the applisanteeds 4 Members of the Tribunal, the UK considées
5 in discharging its burden of establishingesalh of 5 orthodox approach, which | have outlined,gplg under
6 the first rule, it will be for the respondeat 6 the TCA. ltis that the claimant has the leardf
7 establish that the rule that it, the respotidelies 7 establishing a breach of the TCA, and insaaany
8 on provides it with a defence. 8 party wishes to establish a fact, then thetygeas
9 Now, that does not involve a prima facieden. 9 the burden of proving that fact.
10 It is just that the burden can be on a redgatto 10 I move, members of the Tribunal, to matlhow that
11 make out a particular kind of defence on Wwhic 11 applies in respect of each claim in this casehe
12 a respondent might rely. 12 context of claim 1, it means that the EUthasburden
13 That, members of the Tribunal, is nat tase. 13 to prove that the English scientific reptrg
14 The UK is not advancing any such defencés dimply 14 Scottish scientific report and the ICES Téchin
15 saying that the EU has not made out its cBlseeach. 15 Service response was not the best availatglgtic
16 The burden of establishing the EU's claimefoze 16 advice. The EU equally has the burden tbdish that
17 starts with, remains with and ends with thk iEdoes 17 the measures about which it complains werbased on
18 not shift. And that burden obviously cae't b 18 that advice.
19 discharged by resort to a prima facie stahd&@he 19 The UK certainly takes the position tthéd
20 position is quite simply that the EU has lgidu 20 scientific advice is the best available difien
21 the claims and it is for the EU to estabiisgm. 21 advice, and that the measures were based Bati
22 That's the first nuance. 22 that is not an affirmative defence of anydkiihis
23 The second nuance is that in certairidiini 23 a straightforward denial of the EU's claim.
24 circumstances, international courts and riits 24 That's claim 1.
25 recognise that a party may encounter paaticul 25 On claim 2, it means that the EU likewigs the
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13140 1 burden of showing that the UK did not heagard to the 13143 1 it claims, wrongly, that this takes it ofialignment

2 principle of applying proportionate and 2 with the ICES key run; yet in the next breath,

3 non-discriminatory measures. 3 it suggests that the scientific failing of teglish

4 It was said this morning that the EU hdwaaced 4 scientific report was in fact that it did moake

5 an alternative measure, and it is therefaréhi® UK 5 extensive structural changes to the modekhwvould
6 to rebut the EU's argument that this would be 6 have transformed the model into one that basearing
7 a proportionate measure. 7 to the ICES's key run.

8 Leaving aside for now whether the posgyiif 8 The second point is this: the EU this nmgn

9 certain alternative measures has any rol&agounder 9 expressly affirmed -- and this is from theysmnal
10 the applicable legal test, and just focusimghe 10 transcript at page 9, starting line 20 -t thalid

11 question of burden, there is no justificafiothe TCA 11 not identify or produce another superior nflodé/hat
12 for the burden-shifting exercise proposethieyEU. 12 this means by reference to the word "avalaibl

13 What the EU says is that once it raises dissipility 13 Article 496(2) of the TCA is that if "availe means
14 of an alternative measure, it is somehovttferUK to 14 "to hand", as the UK contends, then the E{Jrua

15 show why that measure would not have beeroppgte to 15 identified any superior model which was abjua

16 meet the UK's objective. 16 hand.

17 One can see the difficulty with that jaitarly 17 To situate then the present debate, avndhe

18 clearly on the facts of this case. The Bl gays 18 universe of asking whether the scientificieelwhich
19 that it could have tolerated one or moreigart 19 the EU suggests the UK ought to have producede
20 closures based on the foraging range of aieiaking 20 form of a superior model, was readily obthiea What
21 seabirds. As | emphasised yesterday, itntiossy how 21 the Tribunal has not seen from the EU iseaigence
22 many closures, of what size, or based ofotlaging 22 from any scientist or modeller about how Idngould
23 range of which kinds of seabirds. The EUtgast lob 23 take to develop a model that is free from the

24 something of that generality over the netexpkct the 24 limitations of the model that was used inEnglish
25 UK to disprove that it would have been enciugsatisfy 25 scientific report, or any evidence aboutrdsources

Page 41 Page 43
13142 1 the UK's objective. 13:45 1 involved in doing so.

2 As it happens, | demonstrated yesterdatytlie 2 The Agent for the EU has implied that d@uid

3 foraging range of chick-rearing seabirds wdnddenough 3 seemingly be a simple step to develop a meteh does
4 to justify a full closure, if that were thdeneant 4 not have those limitations. The EU suggdststhe

5 test, and the EU was noticeably silent ongbéait 5 data is already available, so why not simply that

6 this morning. But that goes to the EU nottingets 6 data into the model?

7 burden; it is not an acceptance that themaysburden 7 Even if the data were available -- andBbehas

8 on the UK. 8 not proven that fact -- the changes that thefe

9 The EU has and retains the burden of kstiaiy 9 suggesting are not about adding more or retatto
10 that the UK did not have regard to applying 10 the existing model. The changes being stiedegsould
11 proportionate and non-discriminatory measues 11 fundamentally alter the structure of the nhoate
12 it has and retains the burden of establishirygfact 12 | will come to shortly.
13 on which it seeks to rely for that purpose. 13 Turning then to the specific criticisrhattthe EU
14 Members of the Tribunal, those are myrgsions on 14 rebutted this morning.
15 burden. I'm of course at the Tribunal's atispif 15 The first rebuttal by the EU pertaineitgo
16 | can assist it on that topic. Otherwise Bd#eau 16 assertion that a model that was size-stredtiar
17 will now make submissions concerning the riogde 17 sandeel was available -- or more precisebdlity
18 THE CHAIRPERSON: Please, Ms Boileau, you haedltior. 18 obtainable -- to the authors of the Englshrsific
19 MS BOILEAU: Members of the Tribunal, | will adels each of 19 report. And in support of this submissidre, EU took
20 the specific replies made this morning byEhkin 20 the Tribunal to a reference in the Englisbrdic
21 respect of the modelling exercise undertakéime 21 report which referred to the fact that codendivided
22 English scientific report. Before | do swyill 22 into different age components: juvenile aradure.
23 advance two overarching points. 23 What the EU did not take the Tribunaktthe 2015
24 The first point is that in one breath B¢ appears 24 ICES key run. If the Tribunal had been talethe
25 to criticise the UK for updating the model, a 25 Working Group's report in respect of thatudoent,
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13:47 1 it would be clear that sandeel are net-simuctured 1351 1 available were used in the ensemble nmindellAnd as
2 in the EWE model. I'll give the Tribunal treference 2 stated there, that means that to the extant th
3 for that, but in the interests of time, | vidake the 3 size-structured models were available, thegwefact
4 Tribunal to those pages. 4 deployed in the English scientific report.
5 The exhibit is R-108. At page 102, iersfto 5 What we do say is that the North Sea EveBehis
6 the fact that there are 69 functional groonpheé 6 not size-structured for sandeel. The North BsE
7 North Sea EWE model; and then starting at i8ge 7 model is the only model of the entire ecosysbé the
8 there's a table with those functional groigied out. 8 North Sea which could be used to explore tfeets of
9 And what one can see from that table is thexetare 9 altering sandeel fishing in the North Sea.
10 some fish species, such as cod, which aitergpl 10 Other models, such as the SMS modelreeféo by
11 different functional groups based on theie sbut 11 the EU, do not have all the species of thei\N®ea, so
12 sandeel, as shown in that table, are not. 12 they were not suitable for purpose. The S8el, for
13 To come then to the work that would b@ived to 13 example, has only 20 functional groups, wiicly
14 break sandeel down into different sizes,tagld not 14 covers part of the food web, primarily fisthe EwE
15 be as simple an undertaking as the EU sugjgésiding 15 model, on the other hand, has 69 functioralms,
16 a new functional group to the model -- artkéd, 16 which covers the entire food web.
17 that's what would be required: at least aluitianal 17 Turning then to the second point addcebgehe EU
18 functional group, to break sandeel down junenile 18 this morning. Here the EU sought to esthiihist
19 and mature sandeel -- that would requirettiee 19 the model could have taken into account tadpa
20 model to be recalibrated. 20 distribution in respect of both sandeel &nd i
21 Making this one change has a domino effec 21 predators. The EU made the remarkable stiggéisat
22 the model, because if you split sandeelanitdts and 22 such a model appears already to exist, apéeitred
23 juvenile, you first have to re-estimate la# t 23 here to an Ecospace model. It does not.
24 parameters relating to sandeel, and therhsoe to 24 There are, members of the Tribunal, difietypes
25 look at all of the other predators of sandamd split 25 of modelling software. Ecopath with EcosiEwE, is one
Page 45 Page 47
13148 1 their diets into the proportions which ©ame adult 1352 1 kind of modelling software. Having a gex software
2 sandeel compared to juvenile sandeel. 2 is not the same as having a model of a péaticu
3 And that's just the start of it. But evlat data 3 ecosystem in that software.
4 is unlikely to be easily obtainable for marfiyhe 4 As arose yesterday in an interaction, uestion
5 predators that eat sandeel. So we do knavextimple, 5 from Madam Chairperson, the EwWE software was i
6 members of the Tribunal, that certain seathiidks 6 existence before the North Sea model was desélin
7 prefer to eat small sandeel, but we don't kitnaw 7 2007. The exhibit that the EU took the TriflLio --
8 information about all of the predators of sseidn the 8 and | won't take the Tribunal to it againhews that
9 ecosystem. That is the kind of informaticat tvould 9 in 2013, the date of that exhibit, there wasletling
10 need to be known, or in relation to whicheskppinion 10 software called Ecospace, which can be atded/E
11 would need to be obtained, in order to uptfetenodel. 11 modelling, and when that is done, it wouldvalfor
12 The EU then took the Tribunal to R-108jok is the 12 spatially defined modelling.
13 SMS model. The EU referred to this as ad&kt or 13 What that exhibit does not show is thaté is in
14 a "database" of size-structured fish. Thtdlohse is 14 existence an Ecospace model of the Northtehas
15 not shown on this slide; I'll come to thafimoment. 15 the spatial distribution of sandeel or itsdators,
16 But R-108, and the page that the EU refaoeshows 16 and the dynamics between them. At the tiraethe
17 that the SMS model is a model. It's just; titia not 17 English scientific report was produced, theas no
18 a database, it's not a dataset. 18 Ecospace model of the North Sea which hadsfiadial
19 The United Kingdom has never deniedtthere are 19 distribution.
20 other models which exist which are size-stiacl in 20 The Tribunal will recall that the ICES1%0key run
21 respect of certain fish. Indeed, the Unikedydom 21 of the North Sea, published just two yeaer dlie
22 mentioned as much in its Written Submisston a 22 exhibit on which the EU relies, does not hidne
23 footnote 513, projected on the slide (18)thk final 23 Ecospace component; it doesn't take intoustco
24 sentence of that footnote, it can be sedrittha 24 the spatial distribution of sandeel. Bt #lready
25 size-structured models of commercial fishchhirere 25 existed or was as readily obtainable as theuggests,
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1354 1 why wasn't it included in the ICES 2019 ken? 1357 1 at the second sentence, it refers to:
2 The third point raised by the EU this niognwvas 2 "... the majority of Norwegian operatidgaking
3 that, according to it, inputting new data itite model 3 place in Norwegian waters ..."
4 would deprive the model of the key run statdiad here 4 There's no percentage breakdown there:
5 it was referring to the updates that were nigdine 5 "... while the majority of Danish landingzme from
6 authors of the English scientific report. Hig¢ seemed 6 within the UK EEZ ..."
7 to be suggesting that not only should the roalee 7 And one can see that specific percentagethen
8 been updated to enable it to run to 202Gaukl have 8 listed.
9 been entirely reworked to allow it to be spti 9 One would have thought, of course, thttef
10 distributed and size-structured. 10 authors of the English scientific report daye the
11 The key point is this: the EU suggesas the 11 same information for Norway as they had abmrimark,
12 updates made by the authors of the Englishtific 12 then they would likewise have included th&bimation
13 report to bring the model up to 2020 are $uwe 13 in the report.
14 comparable to the changes that would be deede 14 The fifth point raised by the EU this miag
15 redress the limitations of the model thatever 15 concerned the fact that the outputs of théehia
16 identified transparently as "caveats" inEnglish 16 respect of seabirds were combined, for thpqses of
17 scientific report. 17 presentation of the data, in the Englishnsifie
18 | took the Tribunal yesterday to theedidhowing 18 report. Combining that data, those two aateg of
19 how the 2015 Working Group's report on thE3Gey run 19 seabirds, for the purposes of presentatitimeimeport
20 sets out the sources of data that can betosgutlate 20 did not lead to an over- or underestimatioine
21 the model in the manner in which the autbbthe 21 benefits for seabirds as a category, andkdoes not
22 English scientific report did. None of thabanges 22 understand the EU to be suggesting otherwise.
23 altered the structure, function or foundatlon 23 (Slide 15) The EU refers to the fact Hittiwake
24 parameters of the model. 24 are surface-feeders and are therefore ltkabenefit
25 It is in that sense that the UK referthio 25 more than diving seabirds, and the Unitedylam does
Page 49 Page 51
13:56 1 updated model that was used in the Engtilgntific 13:59 1 not at all disagree with that. Indeedt'thwhat the
2 report as being aligned with the key runisritt 2 English scientific report says in a passagelttook
3 actually the key run, because the data fokélyerun 3 the Tribunal to yesterday, at page 13 of thgligh
4 went up to 2013. 4 scientific report.
5 On the other hand, the changes to the Imode 5 The key point, however, is that this ci#mn about
6 suggested by the EU are not ones which waing the 6 how the data on seabirds was presented irefioet has
7 model up to date as such, but would altestitgcture, 7 no bearing whatsoever on whether the modetling
8 its function and its foundational settingsadAt 8 the scientific advice itself was sufficientigorous
9 follows, of course, that those are not thesypf 9 to meet the definition of "best available stific
10 information that one can find in the 201%orépo 10  advice", as defined by the EU. The EU has no
11 enable scientists to update the model. 11 identified any model that was available atttine the
12 The EU's fourth point pertained to thée5@&ference 12 English scientific report was authored thasn fact
13 point that we've heard so much about. Thmifal will 13 capable of disaggregating seabirds into Bpegiecies
14 have noted that the EU this morning mountedefence 14  of seabirds.
15 at all of the 39% figure that it mooted oreSday. We 15 Those are my submissions on the modeliirgnbers
16 also heard no suggestion today that the enittidhe 16  of the Tribunal. I'l now hand back over to
17 English scientific report should have usedI@ES data 17 Mr Juratowitch.
18 rather than the European Commission's data. 18 MR JURATOWITCH: Members of the Tribunal, on thedance of
19 The EU instead seemed to suggest thaiuthers of 19 claim 1, | will say something brief about thigective
20 the English scientific report did actuallyoknwhere 20  of the measure, first; secondly, | will deéth best
21 Norwegian landings came from, in terms ofl @S 21 available scientific advice; thirdly, | wilkal with
22 rectangles, but inexplicably chose not t@antfor 22 the UK basing the measures on that advickfanthly,
23 that in their calculation. 23 I will end on the precautionary approach.
24 What the English scientific report (C-4Bjually 24 Really by way of introduction on the attiee,
25 says is projected on this slide (14). Anohié looks 25 the EU repeatedly accepts, as a generalpenthat
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14:01 1 the UK is entitled to set its own objeetiand that 14:05 1 The first point on that is that itjisite a long
2 this includes pursuing a high level of pratecof 2 way from the ordinary meaning of "best avddab
3 the ecosystem in the North Sea. 3 scientific advice".
4 It must follow from that that the EU actsefhat 4 The second is that the EU would needtabésh
5 the UK is entitled to pursue benefits for st 5 the degree of ease or reasonableness to Wwhitérs.
6 marine mammals and fish that prey on sandeelell as 6 And if it was really so easy as they purpoituggest,
7 sandeel themselves, all being participantiseén 7 one might reasonably wonder why they havemiedt.
8 ecosystem of which sandeel populations forch su 8 You've heard from Ms Boileau on it in fact being
9 a crucial part. And that crucial part is coomground. 9 easy or fast at all, as a matter of fact.
10 In the context of that objective, the quesfar the 10 The third point -- and in the end, tkisiicrucial
11 Tribunal is whether the EU has establishatittie UK 11 point: the EU would need to show that it wioulake
12 did not base the measures on best availeielatiic 12 a difference. It can't just parrot the cévéiaat the
13 advice. 13 authors of the English scientific reports blxdady
14 The reason, members of the Tribunalglrbeith 14 identified and say, on that accepted bdsis,mhore
15 the objective is that although the EU acci¢jits 15 should have been done. It needs to shovit tivauld
16 these general terms as a matter of prinaiples one 16 make a difference.
17 gets to the application of the terms of tRATo the 17 And for the Norwegian data, about whiut EU was
18 facts, one rather swiftly sees at least icitpli 18 S0 excited yesterday, even at the maximursilges
19 departures from a real acceptance of theizge 19 assumption in favour of the EU's case, whichat
20 That's why | begin on the objective: to mgked on 20 there's no Norwegian fishing of sandeel inwders,
21 that point later about implicit departuresnirit in 21 even on that maximum possible assumptiomuhngoer on
22 the guise of purported application of thé tes 22 which they focused, based on that assumptias within
23 That's the first point, on objective. 23 the confidence interval identified in the Esty
24 The second is on best available sciergdvice. 24 scientific report on which the English measwas
25 The EU this morning said (page 8:19-28annot be 25 based.
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14:03 1 right that the EU can only prevail ifdiduces 14:07 1 Members of the Tribunal, it's simpdt anough just
2 another model or alternative piece of sciengiflvice 2 to throw rocks at somebody else's sciencbpwit
3 [that] it positively asserts is better". 3 showing that the criticisms, even if valid,ulbmake
4 The only justification given for why thatsaid 4 a meaningful difference to the substancetivice.
5 not to be capable of being right is thatta EU has 5 It rather begs the question as to how theulebis
6 to do is to satisfy some sort of prima facieden 6 supposed to make a judgment in that respect.
7 creating some sort of doubt about the scidratehe 7 It's agreed that you are not to resoliensiic
8 other party has relied on, and then the EJ Haat 8 controversies for yourself or seek to becooiengists
9 it is for the other party -- here the UK -qtstify 9 S0 as to make judgments on matters of science.
10 its own science. 10 I'll seek to deal with what that means fer Thibunal
11 Now, you've already heard me on the budd@roof. 11 in practical rather than theoretical termsl i#ls in
12 So | continue on now to say that, subjetiiéoextreme 12 this way.
13 cases discussed yesterday, it is quite dliffic see 13 The Tribunal can be assisted by thetfettthe
14 how a party can establish, to the satisfacfo 14 scientific papers that the EU is relying omeither
15 a tribunal of eminent jurists who are noestists, 15 the same as, or reach the same or similaiusions
16 that the other party's science is not thedeslable 16 to, the papers analysed in the English anttiSit
17 without proffering science of their own imsmform, to 17 scientific reports. That militates evenliiertagainst
18 allow the tribunal to make some sort of corspa. 18 any suggestion that any changes to the niuglell
19 That's true as a practical matter, andrits as 19 parameters, or to the data used to predidhtpact of
20 a matter of the words of the TCA, which dagst", that 20 prohibiting sandeel fishing only in the UKrtpaf the
21 being accepted to be a comparative term. 21 North Sea, might have affected the substanittae
22 The EU developed this by saying thatéf¢ is 22 overall advice.
23 an existing model, the question -- we wele ttis 23 To make that good by reference to thraenples
24 morning -- is whether data that could reallyrzave 24 from scientific papers on which the EU rebes
25 been used to extend that model was not trufsezl. 25 submits with its Written Submission.
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14:09 1 The first one is C-40. It is a 202@stific 14:13 1 That's especially useful, in my sulsinis, because
2 paper by Searle and others. It's cited b¥thdor 2 it shows that even in prevailing conditiongletline
3 the proposition that: 3 generally, which one sees from the controligran
4 "... chick-rearing seabirds [need] suéfiti 4 the yellow line, even in those prevailing atinds,
5 sandeel of the right age to be available withéir 5 the fishing prohibition created a positiveeetf
6 feeding range." 6 This, members of the Tribunal, is realidior
7 That's the EU's footnote 58 in its 7 historical data reflecting what actually hapgein
8 Written Submissions. 8 this specific area.
9 In my respectful submission, that papealsable 9 The other three species studied in thiepall
10 to the Tribunal more generally. The papeneaut 10 continued their decline notwithstanding tlesware of
11 after the English scientific report, and soaurse 11 the fishery. But the authors nonethelesschats
12 was not considered in the English scientéjmort, but 12 you see now on slide 4:
13 it is cited in the Scottish scientific repo&nd so 13 "We are unable to discount the possjiifiat the
14 it's significant that the EU evidently alsgards it 14 fishery closure may actually have benefittembding
15 as sound science by relying on it in its Wit 15 success of these species ([that is], withdlg
16 Submissions, and it of course has the beofdfiéing 16 declines would have been even more marked)."
17 recent. 17 That is what the scientific literaturenggally
18 Itis a study of effects on seabirdshefsandeel 18 refers to as a "dampening effect™: things bepad,
19 area 4 partial closure from 2000. The fiegje of the 19 but they may have been worse without theviatgion.
20 article, which is now on the slide (2), pickiup in 20 Bearing in mind, of course, that thigigtwas of
21 the second sentence, says: 21 the existing partial closure, and we knowrfifigure 19
22 "Marine predators such as seabirds #ee ofed as 22 that the Tribunal has seen from the Scaostigntific
23 ocean sentinels ..." 23 report, and also the data with the standewéition
24 And a 2019 Hazen paper is cited: 24 added used by NatureScot for wind power ptej¢hat
25 "... because their long lifespan, widegiag 25 the foraging range of kittiwakes actuallyesxis well
Page 57 Page 59
14:11 1 habitat use and position at the top ofdbd chain 14:14 1 beyond the closed area.
2 serves as an integrative measure of the hefdtver 2 Now, there are some other relevant pasfeg@
3 traffic levels in bottom-up controlled system’ 3 this recent article, but I'll just go straighthe
4 Citing another paper, Frederiksen 2006. 4 last paragraph, which is at pages 13 andrithita
5 That, members of the Tribunal, is sigaifit 5 now on the slide (5). It says that:
6 because it regards seabirds as importanusiofgr 6 "... our results demonstrate importarkdibetween
7 their inherent value but as an indicator eftthoader 7 a fishery closure, prey abundance and avéijatzind
8 health of the ecosystem, because of theitiposit 8 seabird diet and breeding success. Thesedsd
9 the top of it. 9 substantiate previous evidence from maringesys
10 On the next slide (3) is a figure frorattkame 10 around the world for the potential for fordigberies
11 article. It's figure 2.B in the article. @it plots 11 to impact upon seabird demography ... Howekiey also
12 breeding success for kittiwake on the Y-aigl on the 12 serve to highlight the difficulties and compties in
13 X-axis is time, showing the period beforefthkery 13 teasing apart the contributions of differdnters
14 was operational in the area; second is dtineg 14 against a backdrop of environmental charigeehing
15 operation of the fishery in the area; and thidly, 15 their practical application to strategic sehb
16 after, which is after the fishery was closethat 16 conservation via fisheries management.”
17 area, which, as you know, occurred in the 2680. 17 Members of the Tribunal, that is the f&epaper.
18 The yellow line is breeding success ftiivkakes 18 Although it was published after the Englistestific
19 that forage outside the closed area. Sts titnet 19 report, it was referred to by the authorthefEnglish
20 control group. As the Tribunal sees, theal/&end 20 scientific report in their response to thpaents of
21 was downwards. The blue line is breedingesg for 21 the proposed measure; that's R-76 at pagéey said
22 kittiwakes that forage inside the closed arsthe 22 that it "aligns with the core advice" of theglish
23 Tribunal will appreciate, that shows an inwerment in 23 scientific report, in particular as to thesgibility
24 breeding success after the closure of therfiswhen 24 of adverse environmental conditions dampepatigntial
25 compared to the period during the fishery. 25 ecosystem benefits.
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14:16 1 That provides you, members of thedirdd, with 14:20 1 failed the assessment in all Regions wifenecould be
2 a helpful coinciding of the Scottish sciewtifeport, 2 assessed.”
3 a recent relevant scientific paper relied i filed 3 This report matters, members of the Tribun
4 by the EU in this case, and the views of titeas of 4 because it shows the low abundance of seatistsall,
5 the English scientific report after they harttten 5 indicating that they are species which require
6 that report and then considered the Searlerpap 6 significant conservation efforts.
7 | move then to the second example. | thitl 7 The EU is correct that the model doesgijezgate
8 there were three; we're now up to the secémd 8 surface- and column-feeders, and that theigtngl
9 that's C-41. You were taken to it this mogrfiy the 9 scientific report doesn't; and Ms Boileau added you
10 EU. It's the OSPAR Commission Marine BircuAtance 10 on that yesterday. My point now is simphg#y: if
11 2023 report. It's used by the EU to saykhtivakes 11 the English scientific report did do sogiéms pretty
12 are "showing a decline in breeding succeds.anot 12 likely, based on what the Tribunal has seezvidence
13 meeting the OSPAR threshold”; that's the BUfi#ten 13 before it, that it would show greater imgfact
14 Submission, footnote 61. 14 surface-feeders than for column-feeders.vétty hard
15 You were taken to it this morning for the 15 to see how the result would be otherwise.
16 proposition that the report -- that is thglish 16 What is much less obvious is quite haat tiould
17 scientific report -- should have disaggregjate 17 help the EU's case. Kittiwakes, and a nurobether
18 column-feeding and surface-feeding birdsat®h 18 birds the UK was seeking to protect, are
19 the purpose for which it was relied on thimmng. 19 surface-feeders. So the numbers in the ey it
20 The significance of the report, fairlgwied, is 20 done what the EU now says it should have @one
21 rather broader than either of those usets @ 21 a hypothetical world, would have very likelyown
22 the slide (6) on your screens now, lookintpetfirst 22 greater benefit for surface-feeders thamtimbers in
23 highlighting, the report says: 23 the report now show.
24 "In three out of four of the OSPAR Regi@ssessed, 24 It's hard to see how that would haveiampact at
25 less than 75% of all species assessed dhmoss 25 all, in terms of the decision-making or imts of the
Page 61 Page 63
14:18 1 functional groups have achieved threshaldes for 14:22 1 overall scientific advice. But if it ditl would have
2 relative breeding abundance, indicating thatiird 2 even more strongly justified the measureserbasis
3 communities are not healthy." 3 of higher predicted effects for surface-fegdirds.
4 It goes on in the next highlighted pasdagmy: 4 That's the second example, members dfribanal.
5 "In the Greater North Sea, only water-ooifeeders 5 (Slide 10) The third example is at C-1i%
6 and grazing feeders achieved the thresholevalboth 6 an article in the ICES journal from 2014, #mel
7 the breeding and non-breeding season."” 7 Tribunal has heard it referred to previouslyte
8 The next slide (7) is table 3 in that saieport. 8 "Engelhard paper". The abstract is now orstieen,
9 It shows the functional groups for the NoréaS Those 9 which includes the statement:
10 marked in red are below the threshold faties 10 "Sandeel appears to be the most impqutayt
11 abundance. | won't take the Tribunal t@itrnbut 11 forage fish."
12 page 17 of the same report specifies whiehisp are 12 That's borne out by the data on tabletBe
13 in which functional groups, which may astist 13 paper, which is now on the next slide (1I1)s
14 Tribunal in due course. 14 similar, but not the same as, the data urdig of
15 I would move now though to the conclusibthat 15 the English scientific report, and that maybkcause
16 paper, which is at page 23 of the paper arti@next 16 this article distinguishes between differgrecies.
17 slide (8), where it says: 17 So, for example, it lists minke whales atttgeof the
18 "The availability of small forage fishesjies at 18 table, rather than just baleen whales gdyeeal the
19 the surface ([for example] sandeel, herspgat, and 19 English scientific report does, based on wh&EWE
20 capelin) is probably limiting the breedingeess or 20 model does.
21 the annual survival of some surface-feedegies." 21 If I could ask the Tribunal to look aétbolumn
22 Then running on to the next page, wisabni the 22 for "Sandeel", it will see that 56% of thetddf minke
23 next slide (9): 23 whales is sandeel; 37% for harbour seal; #it%rey
24 "Within surface-feeders during the bregdieason, 24 seal; 55% of puffin diet; 42% for guillemass,% for
25 black-legged kittiwake, Arctic skua and nerthfulmar 25 razorbill; kittiwake at a comparatively mod28%; 18%
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14:24 1 for gannet; and for predatory fish, nohénem exceed | 14:28 1 It follows that it is for the UK todge what its

2 18%. 2 objective is, how important to it that objeetis in

3 The synthesis on page 100 of this papeichwis on 3 the overall circumstances, and thus whetldegaee of

4 your next slide (12), at paragraph 3 says: 4 contribution to that objective -- that mayttie end be

5 "Among the forage fish species, sandeslwast 5 quite limited, all things considered -- should

6 ‘universally important' as a prey to predators 6 nonetheless be pursued.

7 And the Tribunal has seen that bornerotiié data 7 Those are all judgments for the UK to makke

8 in table 2. 8 Tribunal only steps in if, under the TCA, atpas

9 This article is principally used by the ElLthis 9 found to have imposed a measure that haginoabor
10 case to support the proposition that sandeghlity 10 objective connection to the science. Thetat you
11 caused by predatory fish is much greater shadeel 11 get from the word "bases".

12 mortality caused by humans fishing sandébét's the 12 The EU is saying that the potential biémefs not
13 EU's Written Submission at paragraph 82. 13 sufficiently great in all categories except

14 That's accurate, but it's not the pdithe 14 chick-rearing seabirds, or that the sciernas not

15 article. The point of the article is to doles the 15 sufficiently certain on the benefits spaiadlr in

16 relationship between forage fish and theddgtors in 16 terms of the breadth of species or the dizaraeel
17 the North Sea. And it's not surprising thegaches 17 that would benefit or be needed by predatBrg.the
18 the commonsense conclusion that decreasimgdi 18 EU has not established that there was rangdtor
19 mortality for forage fish increases theimbass. 19 objective relationship between the sciendth, tve
20 Those are the three examples, membdg of 20 caveats and everything else that it containedhich,
21 Tribunal, and they matter for four reasons. 21 in the UK's respectful submission, was, thotlthe
22 The first is that they explain why no qating 22 English report and the Scottish report, gédhdard
23 science is being proffered. 23 science -- they have not established theg thas no
24 The second is that they demonstrate U is 24 rational or objective relationship betweeat #tience
25 not able to show that any of its criticisththe model 25 and the measures.

Page 65 Page 67
14:26 1 in the English scientific report would reany 14:30 1 The point to which they returned thigrning, to

2 difference to whether the English scientiépaort was 2 seek to answer what the UK had said aboutthas"
3 best available scientific advice. That'ssbeond 3 yesterday, was that if there was localisedetiep of

4 point. 4 sandeel, then predatory fish -- that is, fidt prey

5 The third point is that the Tribunal can b 5 on sandeel -- can simply forage on sandeetwbiere
6 confident about that because the EU has ot &kle to 6 else. Well, that rather supports the concfutfiat

7 make any criticism of the Scottish scientiéport. 7 it's important to maintain abundance andieggik of

8 The fourth point is that the EU accepé #o far 8 sandeel populations generally, not just irciige

9 as the analysis of the scientific literatgre i 9 locations.
10 concerned, the English scientific report ted 10 It also starts from the wrong premiseictviis that
11 Scottish scientific report are equivalent. 11 somehow the UK should be required to toldmalised
12 Members of the Tribunal, that is "besiable 12 depletions. This is a specific example eftitbader
13 scientific advice". And subject to any farth 13 point that at the stage of application, thei€in
14 assistance that | may provide to the Tribonahat, 14 fact in substance seeking to challenge tfextize.
15 I'd move now to the UK "basing" the measworethat 15 The UK is seeking to avoid depletion anywhere
16 advice. 16 It's fundamental, members of the Tributhelt the
17 The TCA does not mandate the Tribunabtwluct 17 EU does not, and cannot, challenge the fued&h
18 its own review of whether it considers theeakof the 18 premise that prohibiting fishing for sandeelans
19 measures justified by the extent of the pbissange 19 greater abundance and resilience of sandpalgiions.
20 of benefits identified by the science. TI@ATdoes not 20 Nor does it, or could it, challenge the kel rof
21 go further than asking the Tribunal to coesighether 21 sandeel in the North Sea ecosystem. Artubset
22 the EU has established that there is ndicned or 22 circumstances, it has not established argnabsof
23 objective connection between the measurethand 23 a rational or objective connection betweéuila
24 science. That is the test that the EU ascepmteed, 24 prohibition and the advice on which it wasdzh
25 proposes. 25 The scientific literature justifies falosure.

Page 66 Page 68

21 (Pages 65 to 68)

Trevor McGowan

Amended by the parties




UK-SANDEEL (European Union v United Kingdom)

Day 3 PCA Case No. 2024-45 Thursday, 30 January 202E
14:32 1 For marine mammals and predatory fislengific 14:37 1 scientific literature, and then the pattshe end on
2 evidence is that they benefit from sandeehdance. 2 risks, and on it went, but not the modellirgreise in
3 The scientific evidence is also that redudisiging 3 the middle? What would the position have liben
4 increases sandeel abundance; after thainiys 4 for the scientific advice, for the EU's casd or
5 a question of degree of benefit. The degréeefit 5 your considerations?
6 is not a matter for the EU to criticise or fioe 6 So far as I'm addressing the sciencesdisatific
7 Tribunal to form a judgment on. 7 advice would have been the same. And we khatv
8 I mention marine mammals and predatotyliscause 8 because we have a comparator, which is thitisbco
9 those are the ones for which | accept thecexial 9 scientific report. And if the Tribunal is king for
10 position is less clear. The position on Bdalis 10 further comparators, there's the scientiicdture
11 especially clear. 11 on which the EU's written case relies, tienamples of
12 Of course, the Tribunal will be awaret itia 12 which I've taken you to today.
13 always necessary to be careful with numbéarsl since 13 So with or without the modelling, withwithout
14 the EU is so determined to focus on the ntiode! 14 any caveats, and with or without any critisshat the
15 I'll say a few words further about it. 15 EU may now make of someone else's scienbeutit
16 The numbers in the modelling were cawkefitm 16 putting up their own, the science would hareained
17 the beginning. The table of numbers to wktiehEU was 17 best available science; and the "basingthor
18 keen to draw your attention, it's importantdmember 18 purposes of 496(2), insofar as an objectivatmnal
19 that those numbers represent the predictegmage 19 connection is required, would also have leersame.
20 effect on biomass for the whole of the N&@#éa, and 20 Members of the Tribunal, those are myrgsdions on
21 that is so even where the closure is onlytofvaters. 21 "based on". If | can assist the Tribunatfer,
22 What is not known from the applicatiorttudt 22 I'm of course happy to; otherwise, | will rede
23 model, and what the English scientific repioés not 23 the precautionary approach.
24 opine on, is the percentage effect on UK mgaté 24 THE CHAIRPERSON: Please go ahead.
25 a closure only of UK waters to sandeel fighikvell, 25 MR JURATOWITCH: On the precautionary approachatwas
Page 69 Page 71
14:34 1 that's not the ecosystem. It was theystes that was 14:39 1 said by the EU this morning was that tleeg@utionary
2 being modelled. And the 58% debate only arfimzause 2 approach applies if there is an absence ehsfic
3 after the modelling of the entire ecosystera dane -- 3 information. The EU is quite stubbornly segkio
4 that is, of the whole North Sea -- it was 13saey to 4 erase the word "adequate” from the definition
5 try to ratchet that back to what impact prdtoh only 5 Article 495.
6 in UK waters might have. What was not ratetidtack 6 This is again an area where the EU noaacing
7 was the space in which the impact might beeepced: 7 competing scientific evidence on the sameeissu
8 that remained the whole North Sea. 8 relevant. It's not enough, members of thburral, for
9 So it's pretty clear, members of the Tmdduthat 9 the EU to establish that the information ornclwtihe UK
10 if one looks at those numbers either befoee&U 10 relied was inadequate measured against sanmnef s
11 mounted its case, when the caveats weralgirea 11 objective standard, because even if thathetest,
12 identified by the authors of the scientifiport, or 12 and even if the EU could make out that it satssfied,
13 after the EU mounted its case, based on those 13 all that would do is engage the precautioapproach.
14 transparently identified caveats, that cauvas 14 MS NORRIS: Members of the Tribunal, | hesitate t
15 always necessary with the numbers. 15 intervene, but on this occasion, counseifelUK has
16 In the end, the EU's case rests on th@ogition 16 wrongly represented the European Union'gipasi And
17 that the benefit must be quantified; and thegsts 17 I would like to invite the United Kingdom tte-read the
18 on the additional plank that, once quantjftbet 18 transcript from this morning, where the E@ap Union
19 benefit must be large enough quantitativelyatisfy 19 did explicitly refer to the word "adequatdiem
20 the EU and the Tribunal. Both of those ptaaite 20 referring to the precautionary approach.
21 wrong, for the reasons that I've given. 21 So, much as | hesitate to intervene,ishsimply
22 And it rather raises the hypotheticaliitt 22 an inaccurate citation of the European Usipasition.
23 experiment of: what if there was no model®aW\f the 23 THE CHAIRPERSON: Thank you, Ms Norris.
24 English scientific report just had the 20gmgt the 24 So you have heard that, Mr Juratowitelease
25 beginning, which was the analysis of thetads 25 continue.
Page 70 Page 72
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14:41 1 MR JURATOWITCH: Madam Chairperson, | thirk iinlikely

14:44 1 sentence, when you said:
2 to assist the Tribunal if | were to enter ititat 2 "... | bring this point to the Tribunalisading
3 debate now. No doubt both parties will lobkhe 3 under the broader topic of 'precaution’, tie bat
4 transcript carefully, and may or may not hseething 4 this is an objective that is precautionaryywel as
5 further to say on the matter in written sulsiiss to 5 an approach that is precautionary."
6 follow this hearing. 6 What is the "this"?
7 Whether this morning the EU said "adeduat@&ot 7 MR JURATOWITCH: Thank you, Madam Chairperson.dAn
8 is not really the point. The point is thatittcase 8 | apologise for tucking in a point under the
9 requires the creation of some sort of objectiv 9 precautionary approach which, strictly anddally
10 yardstick against which the science is suggphts be 10 speaking, doesn't belong there.
11 measured. Now, as | was saying, even Ethenade out 11 The "this" is the objective of resilierafnot
12 that that was the case, and even if thatheas 12 only sandeels, but of the species that pnesaadeel.
13 standard, all it would do would be [to] engéoe 13 It's the resilience of those species to whighs
14 precautionary approach. 14 referring.
15 The result would be that the precautipapproach 15 THE CHAIRPERSON: Thank you for that clarificatio
16 would become relevant to assessing the baihe 16 So, Mr Westaway, you have the floor.
17 measure on best available science. It walldd the 17 MR WESTAWAY: Madam Chairperson, members of thibunal,
18 state to proceed with the measure, seekimghdevel 18 I will continue the response to the replyctaim 2,
19 of environmental protection, on the basis tthe 19 and note at the outset that the EU, in iistpof
20 advice contained uncertainty as to the likeld or 20 reply to the UK's case, did not address abeurof
21 magnitude of the measure fulfilling the objex 21 matters.
22 This is consistent, members of the Trbumith 22 First of all, they did not address tlfidihé
23 the approach adopted by the Internationalifial for 23 question for the Tribunal is adherence tmadard of
24 the Law of the Sea in the recent Climate Gaakdvisory 24 proportionality, that the standard of review
25 Opinion. That's in your record at CLA-[24nd at 25 assessing that is a standard -- | think aputvé --
Page 73 Page 75
14:42 1 paragraph 418, it's said that being "mfmt by the 14:46 1 out of all proportion, or clearly disproponate. So
2 best available science”, there in the corikglimate 2 we don't understand that to be in dispute.
3 change, included "the application of [botlg th 3 | also note that the EU did not address an
4 precautionary approach and an ecosystem agproa 4 arguments on the non-discrimination limb afirdl 2, and
5 My last point on precaution, members ef th 5 nor did the EU address any of the UK's argusnender
6 Tribunal, is to emphasise the importance sifiemce 6 claim 3.
7 of populations of species as an objectiveat ) 7 So the rebuttal or response that | witlsent
8 of course, harder to measure than biomasgsbut 8 I will confine to the points that were raisbs
9 important to the ability of a population talere 9 morning, and attempt to pick up some of thistanding
10 another avian influenza outbreak, in the ch&érds, 10 points raised by the Tribunal both in yowatte
11 or the negative effects of climate changéhéncase 11 written questions -- | think there may be onewo of
12 of fish and marine mammals as well as birds. 12 those -- and also during the hearing itself.
13 In that respect, although not strictlyhivi the 13 Broad structure: start with regulatorjoaomy and
14 precautionary approach as defined in Artiég, 14 the objective. Second: deal with proportityander
15 | bring this point to the Tribunal's headimgler 15 a number of different headings. Mattersrofqiple:
16 the broader topic of "precaution”, to notat this is 16 I'l go back to "having regard"; | want tediiss the
17 an objective that is precautionary as well as 17 interpretation of the principle briefly. Rabf
18 an approach that is precautionary. 18 alternative measures; role of the Triburad; then
19 Members of the Tribunal, those are thésUK 19 matters of application of proportionalitydatl end
20 submissions on claim 1. I'm of course at ylisposal 20 there.
21 to assist you if | can; otherwise, I'd ask yo 21 So starting with regulatory autonomy, theties
22 recognise Mr Westaway. 22 agree that they are each free to set theirlevel of
23 THE CHAIRPERSON: Thank you, Mr Juratowitch. 23 environmental protection, and that it's wotthe
24 | do apologise, | did say that we wodsarve 24 Tribunal to review the appropriateness of fiaeel of
25 questions, but | didn't quite understand ywavious 25 protection. The parties also agree thattbans by
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14:47 1 which that level of protection is pursuiesl,the 1450 1 Article 494(1) to (2). That could be asue, if one
2 exercise of regulatory autonomy when decidimg 2 of the parties were to pursue certain meashats
3 fisheries management measures, is constrainte 3 aren't here, but that's not an issue in téec
4 provisions of the Trade and Cooperation Agegm 4 And it's not an insignificant point, menbef the
5 But thereafter, the European Union, onghtrsay, 5 Tribunal. The EU accepts that the prohibitiothis
6 becomes confused, or one enters into territbry 6 case is pursued for those objectives, sorsupd with
7 disagreement. The EU Agent said (page 2:)Th2? 7 the objective of ensuring that fishing act@stfor
8 this case was about: 8 shared stocks in the UK's waters are envirotzfig
9 "... the extent to which regulatory autoryacan be 9 sustainable in the long term, and contriboteconomic
10 relied upon to justify an impairment or, fist 10 and social benefits.
11 instance, nullification of the right to aceés waters 11 And fourth, finally, a party must compljth
12 to fish [contained] in ... Annex 38 of thed@le and 12 the procedural requirement of notification in
13 Cooperation Agreement]." 13 Article 496(3).
14 That's a misunderstanding of the Trade an 14 So there are these constraints, andutdize
15 Cooperation Agreement. 15 wrong -- we don't submit that there's an tiefed
16 The first main point here: the justificatfor the 16 discretion or carte blanche, et cetera.ofAg bs the
17 measures is not in itself regulatory autonoifiye 17 UK complies with the obligations set outfie fTCA,
18 justification is the right, under Article 498, for 18 that's the end of the matter. There's ndiaddl
19 the UK to take measures that pursue theastev 19 requirement it needs to satisfy.
20 objectives, having regard to the principlaad 20 And -- coming back to the EU's commehits t
21 clearly regulatory autonomy plays a role in 21 morning -- yet, when the EU reiterated thegming what
22 understanding that process, but it's noseer 22 it said on Tuesday, that the EU cannot, kyngehigh
23 the justification. 23 levels of protection and regulatory ambititaisregard
24 It is true that the UK agreed that thedeuld 24 the requirement to balance rights and olitigatto
25 access its waters to fish sandeel underrthwspons 25 which it has agreed when pursuing that oljett
Page 77 Page 79
14:49 1 of Annex 38, and to that extent, the Ukngs certain 1452 1 (page 25:21-23), it again falls into errAnd that
2 rights to the EU under the Trade and Cooperati 2 language, "balance rights and obligations'nithe
3 Agreement. But both parties accept -- andEtieAgent 3 UK's submission, problematic.
4 was clear about this this morning -- that éndanex 38 4 The balance of rights and obligationgrisck by
5 rights are subject to the right of the partietake 5 the terms of the Trade and Cooperation Agreérnts
6 fisheries management measures under 496(igh ndally 6 not an additional obligation that somehowesrisOne
7 is the critical point for that aspect of tHg'€case. 7 finds the balance by looking at Article 496l an
8 So then the next point. The basis fomtleasure 8 Article 494.
9 is, as we accept, Article 496(1) of the TG#nd the 9 To the extent that, in that regard, treed€rand
10 means by which the UK exercises that right is 10 Cooperation Agreement goes this far -- wiochthe
11 constrained by the provisions of the TCA;ageept 11 UK's case, it does not -- there may be aragpa
12 that. 12 weighing of costs and benefits of a speai@asure
13 It's important, in light in particular thfe 13 under consideration in a proportionality asseent.
14 Tribunal's questions yesterday, just to daelthat 14 And I'll come back to proportionality. Bt
15 a little bit: the ways in which there are saints 15 weighing of specific costs and benefits is no
16 within the Trade and Cooperation Agreemdifitere are 16 a balancing of rights and obligations unteriCA,
17 four | want to draw attention to. 17 failing which the UK's measures can be helokt
18 First and foremost, the measures mukaibed upon 18 a breach of the TCA.
19 the best available scientific advice. Theléarly 19 In fact, what the EU may be trying to-dor may
20 a core restraint. 20 be wrongly achieving -- with this "balanciofrights
21 Second, there must be -- and this is eviverre at 21 and obligations” gloss is to argue indiretdlyhe
22 in claim 2 -- there must be good faith, megfil 22 Tribunal that it can review the level of geiton or
23 regard to the Article 494(3) principles! dbme back 23 the regulatory objective that the UK setst thiait
24 to that. 24 must, on the EU's case, reduce that levaiatéction
25 Third, the measures must pursue the gsdn 25 or adversely affect that regulatory objectifhat
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14:53 1 simply cannot be correct. It's inconsistéth the 14557 1 principles.
2 EU's pleadings and it's not what the TCA says. 2 So | want to say a bit more on each. asithe
3 So that's the first topic. 3 Tribunal will appreciate, I'm going to spenlbiamore
4 I'll move on to proportionate measurds common 4 time on the UK's position and try to unpackt th
5 ground, | think, that there's points of sigaifit 5 a little bit, which is the "good faith regamtsition.
6 divergence here, and it's important concelgttl 6 I'll take them in turn.
7 split them out into points of scope and thein{s of 7 First, the empty proceduralism or totakdgtion.
8 application, so points of principle and apgiion. 8 Now, the UK would accept that it's not compligvith
9 There's a danger, | think, in dividing the two 9 the TCA for a party to cursorily turn one'sichto
10 The scope is key. The EU's Agent thisning 10 a matter and pay no attention to it, withoegningful
11 (page 25:10-12) said: 11 consideration. That would not be compliaithw
12 "... itis not enough for a decision-mkanply] 12 the TCA,; it requires more; not least, axtine to,
13 to ... consider the need to apply proport®aad 13 because we do accept that it acts as a ngéanin
14 non-discriminatory measures, and ... stogthe 14 constraint on the party's regulatory autonamy
15 And she said that would "empty [the] [s@mn[] of 15 the decision-making process.
16 any form of meaningful restraint” (page 25143. 16 So coming on to the second option: gadt f
17 On that formulation, the UK would agreethe 17 regard. That is, the United Kingdom saysamiegfully
18 extent that the decision-maker is requireubice 18 to consider the relevant factors with an apérd. And
19 regard to applying proportionate and nonriisnatory 19 we say this appropriately reflects the limitshe
20 measures. If a party only considered the te€o so, 20 constraint, at least as regards the neeahisider
21 and stopped there, that wouldn't suffice thab 21 applying proportionate and non-discriminatmgasures.
22 observation doesn't assist. 22 So I'll spend a moment on this.
23 Of more concern is the EU's argumentdtrty 23 Yesterday Justice Unterhalter suggesigtthere
24 must substantively comply with a test of prtipnality 24 was a link, and my note puts the point tragvthat
25 or non-discrimination in order to meet thguieement 25 the process of bona fide proceedings inthishas got
Page 81 Page 83

14:55 1 in Article 493(3)(f), i.e. that there las, was put 14:58 1 to make some difference to know how yé&e the

2 this morning, "adherence", and that thatrizaster for 2 decision, and the impact of these reason®on y

3 this Tribunal. And | need to say a little tmibre 3 ultimate decision, so some "must make a diffeg"

4 here, so I'll spend a little bit of time oisth 4 point.

5 As set out yesterday, the ordinary languaghe 5 We would accept as a procedural toolithatist

6 provision is an obligation of conduct: to haegard 6 make a difference. Where we would not gasdsfto

7 to/take into account principles. The questioses: 7 accept that it necessarily, as a matter realgw,

8 how might that be done? And from the disarsgiith 8 must make a difference to the outcome. Aatigh

9 the] Tribunal, it seems four possible outcoamése. 9 because fundamentally the "have regard toatibn is
10 I'm not saying there may not be others, leret seem 10 a procedural rather than substantive obtigati

11 to be four headings that arise for the pupas 11 Now, I'm not going to repeat points abmlain

12 analysis. 12 meaning of language, et cetera, but it m§y toeestand
13 Firstly, what one might call "total distion": 13 back a bit and think a bit more broadly alibist
14 effectively a discretion to disregard or, as 14 topic.
15 Justice Unterhalter put the point in disaussi 15 Yesterday | noted in submissions, andete in our
16 yesterday, "empty proceduralism”. So, fitgl 16 written case, analogies with UNCLOS indeederiay
17 discretion. 17 the EU and the Whaling case. There wereotiver
18 Second, what might be called "good fegtfard". 18 potentially helpful analogous situations heal just
19 That's the UK's position. 19 to raise before the Tribunal in this context.
20 Thirdly, application, i.e. that a decisimaker 20 The first one is an analogy with othexcedural
21 applies and concludes that a measure satisfie 21 obligations in international law, and one thrae might
22 the principle. 22 think about in this context is the obligation
23 And fourthly, substantive compliance, i-g¢hat's 23 negotiate. Clearly it doesn't have a sulistardge,
24 the EU's position -- that the measure, oresobjective 24 but it's an obligation to do something praced And
25 standard reviewable by the Tribunal, compliits the 25 the core ideas that arise in the contextaf t
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15:.00 1 obligation are similar, and one finds famlianguage 15:04 1 to repeat myself too much, but | wantecttall to
2 to those which the United Kingdom says thédmal 2 the Tribunal the deliberate language in tled&rand
3 should accept in the context of Article 494(3) 3 Cooperation Agreement -- twice repeated, afsm®--
4 i.e. meaningful engagement with an open mind. 4 "having regard”, and that it is not a stronger
5 The second conceptual point that may [sewfe 5 obligation.
6 assistance is drawn from the area of enviromahéaw, 6 | wasn't sure whether, digging through the
7 and it's environmental assessment. | merdione 7 appendices, you would have got this, but wetiteon
8 yesterday the strategic environmental asseggmnecess 8 the slide (16) the extracts that we refentthe UK
9 that was done by the Scottish authoritiekis t 9 case from the travaux effectively showing daslier
10 instance, and the Tribunal has, in the lag#iorities 10 version that was tabled for the negotiatians, how
11 record at RLA-27, a copy of the underlyingeBtive on 11 this was as presented by the EU (R-120, page
12 the Assessment of Plans and Programmes in the 12 But the important point is not that. Timportant
13 Environmental Area, so the environmental ichpéplans 13 point is that that formulation, i.e. that Wgechnical
14 and programmes. 14 measures" -- and as | explained yesterdayirtbludes
15 Why this may be of some relevance is lmethe 15 spatially restrictive measures -- "shall be
16 core requirement in environmental assessment 16 proportionate, non-discriminatory”, was raien
17 this applies to both the strategic levellahp and 17 forward, is not the one found in the TCA.
18 programmes, and project level, for whawtsth -- 18 Had that been the measure which eithty panted
19 is to take into account the environmentalrimiation 19 to hold themselves to, "shall be proportiethatne
20 that's comprised in the environmental repod 20 would have expected it to be articulatedhenTCA, and
21 the consultation exercise on that. 21 it simply was not. In a way, that shouldHe start
22 If I can just give the Tribunal referesckthink 22 and the end of the point. But | wanted tdack to
23 in the SEA Directive the key reference isdet8 for 23 that.
24 that core obligation, "tak[ing] into accounthder 24 So going back to the four options, weweered
25 the heading "Decision making"; and Articlefthat 25 total discretion, we've covered good faitiare.
Page 85 Page 87
15:02 1 directive explains the objective: "a higbel of 15.05 1 Application was the third option for witlais might
2 protection of the environment". 2 mean.
3 It is very clear in that context, the 3 On the UK's submission, if a party takegpbn
4 decision-making context of environmental assest, 4 themselves to consider and apply the principi's
5 that the duty is one of conduct: to take axtoount. 5 sufficient but not necessary to discharge the
6 It does not require, because there may be some 6  obligation. And it does reflect, of courséiathe UK
7 particular adverse impact identified in thegass, 7 did in this case. But it cannot be neces$myause
8 that a decision which would have adverse enwiental 8 one goes back to the clear language, whittaiging]
9 impacts must not be taken. It's a conduagatibn, 9 regard to ... applying”; not, as it could haeen,
10 not an obligation of result. 10 "applying".
11 One reason why it's helpful to think aitbat 11 The final option -- which is the EU's vees
12 conceptually is because the objective, reghllof 12 understand it -- is substantive complianod,laan
13 protection, is considered to be materialiyaaded by 13 take that very briefly. In the UK's submissithat
14 taking into account the environmental infaiiora It's 14 goes well beyond anything agreed in the Teaude
15 not empty; it improves decision-making. #ans that 15 Cooperation Agreement, and effectively spts u
16  the decision-maker is more likely to coma ttecision 16  obligations of result reviewable by the Trilj which
17 that will not have adverse impacts on therenment; 17 would not be a proper reading of the TCAwandld be
18 it doesn't preclude that. 18 fundamentally inconsistent with the importamiphasis
19 And that analogy, if one is thinking abthe 19 on regulatory autonomy.
20 content of the obligation, applies here. Tave 20 So | think I'm coming to an end on trastf
21 regard to" obligation in Article 494(3) sesue ensure 21 thetopic. There were two questions fromfitileunal
22 that factors are taken into account, anthjwéve 22 at9(a) and (b).
23 decision-making, but it does not serve taipet 23 JUSTICE UNTERHALTER: I'm sorry to interrupt. i€hjust be
24 a substantive requirement, as the EU argues. 24 sure that | understand the distinction yairesving
25 Still a little bit more on this topic.dbn't want 25 between "hav(ing] regard to ... applying" &mel third
Page 86 Page 88
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15:07 1 variant that you are positing. How do yoark the 15:10 1 relevant to the decision that they arecisiag.
2 difference between "hav[ing] regard to ...lgipg" and 2 On that point of disagreement | did wartiouch
3 a mandatory requirement to consider applin&tibjust 3 upon, the UK does dispute a suggestion biEthe its
4 want to be clear | understand what that thangant 4 Written Submission -- and that's EU Writtet®ission,
5 consists of. 5 [paragraphs] 564 to 566 -- that Article 4943)- and
6 MR WESTAWAY: If we take the third variant, it wislbe 6 the Tribunal will recall that that's the ohattrefers
7 inevitable that a party that applied, thousaut the 7 to "minimising harmful impacts of fishing dmetmarine
8 principle -- take proportionality, to give ancrete 8 ecosystem", et cetera -- that that ecosystem
9 example -- thought about proportionality, wbalso be 9 consideration needs to be subordinated onoded
10 "having regard to" it. But as | say, thetpaoesn't 10 with Article 494(3)(f).
11 need to go that far. 11 We don't accept that. There's not atiéy;
12 It's not this case, but it would sufficemy 12 the EU was right there. And this attemptitoinish
13 submission, for a party to have regard to the 13 the impact of the principle in Article 494@)is, in
14 constituent factors that go to proportiogakind 14 my submission, problematic. | can see wieyBb might
15 think about them in its process, without ssa€ly 15 do it, because clearly they don't suggesttaelidn't
16 applying them. That's not this case. Asddmitted 16 have regard to that principle; it was an irtgoat
17 yesterday that | think in the vast majoritgases, 17 principle in the UK's consideration.
18 one might expect in those circumstancesatipairty 18 It wasn't this case, so one is in a wofld
19 would itself come to a conclusion on propordte or 19 hypothetical here. But it would be possdid lawful
20 non-discriminatory. 20 in a conceivable case for one of the partiggve
21 | draw the distinction because, as aenaft 21 greater weight to a measure that minimisedystem
22 (1) language and (2) the required exerdismdsn't 22 impacts -- having regard to the principléat- than
23 go that far. But | would accept, as a matter 23 to concerns, for example, about discrimimatio
24 practice, that one would expect a party ty wéen do 24 It would be possible.
25 the exercise of thinking: well, is it proportate? 25 The next subheading under proportionalitanted
Page 89 Page 91
15.08 1 Is it non-discriminatory? 15111 1 to come to was interpretative principées] where one
2 So | was going to touch on 9(a) and (kthef 2 goes to to understand proportionality itself.
3 Tribunal's advance questions. And this 9@ an 3 The Agent for the EU said that they anenitted to
4 principles. | don't think | picked this one u 4 have recourse to domestic law and EU lawtaynet
5 yesterday in the questions, about what measfingld be 5 the Trade and Cooperation Agreement as regards
6 ascribed to the word "principles". 6 proportionality. She said that the UK hadciearly
7 In the UK's submission, the word "prine! 7 explained why that's not permissible.
8 confirms there's no requirement that the nreasuust 8 It is set out in the UK's Submission, #isdour
9 conform to the principles. The language isafio 9 case, paragraphs 340 to 343, but | wantgustesent
10 obligations, but principles applying in the 10 those reasons in summary to the Tribunale points.
11 decision-making context. So no special nreanin my 11 First, Article 31 of the Vienna Conventiequires
12 submission, they are factors to which regaalld be 12 the words to be given their ordinary meaivingpntext
13 had in coming to a practical result. 13 and in light of the object and purpose ofTthede and
14 Question 9(b) was about the relationshipe 14 Cooperation Agreement.
15 different principles with each other. Ontttahink 15 Second, other relevant rules of inteamati law
16 it's common ground with the EU that there's n 16 applicable in the relations between the @artiay be
17 hierarchical order and there's no need fiarty to 17 taken into account under Article 31(3)(cV@&nna, but
18 favour one principle over the other. Subjeaine 18 they must be rules of international law aggille in
19 point I'm going to come to, that may not bérely 19 the relations between the patrties.
20 common ground, but that's entirely the Ulgsitpon. 20 Third, domestic law is neither. And eifeane, in
21 The weight to give to each in the balaace 21 one sense, accepts that EU law between thegiber
22 a matter essentially, in the UK's submisdionthe 22 States has an international element, that doemake
23 parties' discretion. And it may be in sorages that 23 it applicable as between the UK and the EU.
24 not all of the principles are relevant. &ady 24 Fourth, it makes senses that domestiecvamid not
25 a party only has to have regard to princitiles are 25 readily be used to interpret inter-statetigeasuch
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1513 1 as the TCA, because the relevant partigistinave 15:16 1 warranted, such as prohibition, for decisather than
2 different domestic law. 2 a range of possible alternatives?"
3 Fifth, moreover, the context in whichgpears in 3 The answer to this, in simple terms,ns: i
4 EU law and elsewhere -- and really, with 4 principle, yes; but in doing so, the decisiaker is
5 proportionality, one finds proportionalitytesr in EU 5 constrained by Articles 496 and 494.
6 law or in the human rights context, are thmary 6 So the UK can select a single measurd, asic
7 ones -- are principally vertical relationsHiptween 7 prohibition, as a means of meeting its level o
8 states and individuals, i.e. public law, humights. 8 protection where that measure is based oralsagable
9 These are situations where the state is abtige 9 science, and regard in good faith has beenddd
10 uphold rights unless the restriction is #ric 10 relevant principles. There is no requirenfienthe UK
11 necessary. The same kind of considerationsysdo 11 to pursue that level of protection in anyc#ieway,
12 not apply in an inter-state context, where states or 12 other than consistently with the terms of TA.
13 parties are sovereign equals in a horizontal 13 I'm not going to repeat the points I'vadeon
14 relationship. 14 alternatives already.
15 So that reason makes it additionally pmapriate 15 So the last point on this is the rolé¢hef
16 to take domestic law concepts applicabladeviduals 16 Tribunal. And this arises because the Eldsng,
17 or fundamental rights and to try to impoerthinto 17 towards the end of the Union's reply thismimay
18 inter-state relations. 18 (page 34:6-8), said that:
19 So all of that is to say that it's untierdable 19 "... the United Kingdom considered itfgignt ...
20 why Article 31 of Vienna does not accountdomestic 20 simply to identify various elements that fexhpart of
21 law playing a role in the interpretation of 21 the decision-making process."
22 an inter-state treaty. The Tribunal is adaigo apply 22 However, the EU's case was that the fiabshould,
23 the customary rules of treaty interpretatimthing 23 and is required to, go further, and scrutimist only
24 more. 24 the elements that the United Kingdom hastifikesh, but
25 Two more points on this principle headingler 25 whether those elements disclose a propetngi@f
Page 93 Page 95
15:15 1 proportionality: the role of alternativeasures, which 15:18 1 the costs and benefits.
2 I'l take quite briefly, and then the roletbé 2 That's a mischaracterisation of the Uldsitipn in
3 Tribunal, and then I'll briefly come on to &pation. 3 the first instance. The EU is wrong to sat the
4 Alternative measures. We made submissinrhis 4 UK's case is just that elements have to betifosel.
5 yesterday. The EU argument this morning Wwasthe EU 5 And | respond to this under the principlehar t
6 has advanced an alternative proportionate unedisat 6 approach to proportionality generally, ratiten on
7 the UK has not grappled with, and the UK stiald so. 7 application, for that reason. The elemenésirie be
8 But as explained, the UK does not acdegit t 8 considered and weighed: that's key.
9 there's a need for the UK to grapple with [&errative 9 And a side comment which gets me sligintiy
10 raised by the EU in arbitral proceedingsofelhg the 10 application here: if one actually thinks abbe
11 measure being decided upon. The requireimsithply 11 documents in this case, it's not clear wie&U wants
12 that the UK have regard to applying propodie 12 to see. The documents show a considerdtiactors,
13 measures. That does not require a partiieitlK's 13 including, as | showed, for example in theriemis
14 submission, to look at alternative measueesssarily 14 assessment (C-44), under headings of "Casts"
15 in considering the factors that are relet@ant 15 "Benefits”, they make conclusions.
16 proportionality, including the weighing ofste and 16 Following the mischaracterisation of th€s
17 benefits. At most, as I've submitted, it rbay 17 position, the Union then went on to say that
18 a mechanism to assist in undertaking thatises 18 Tribunal should go further, and scrutiniseardy
19 If I could take the opportunity, undesttopic, 19 the elements, but also whether those elend&tiese
20 to respond to Tribunal advance questionTitat was 20 a proper weighing of the costs and benefits.
21 the question -- | assume sort of an all-ggein 21 disagreement on that.
22 you remember exactly what the questions veere, 22 If the Tribunal takes the view that "haggard"
23 I'l repeat it. That was the question: 23 requires compliance with proportionality,réfie issues
24 "May a Party decide on the level of prtite it 24 there. But if one is considering the Uni&agdom's
25 required and select a singular measuretthansiders 25 test of "have regard", that clearly requihes
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15119 1 Tribunal to consider the information o tacord, 1523 1 submission -- so tab 17 (R-77), page 269,
2 including the weighing that was done by théedh 2 paragraph 17 -- pointing out that BirdLifedmtational
3 Kingdom; and we don't shy away from such styut 3 emphasised the "urgent need to build resiéigrand
4 we invite it. 4 then going on to agree with that comment hadheed
5 Indeed, if one needed it, it's set oudrtyein 5 "to take ... action”, not least because ciraiu.
6 Article 742(a) of the TCA, which says that: 6 The simple point is: there was a needHese
7 "The arbitration tribunal: 7 measures. And really this goes to somettiad=t
8 "(a) shall make an objective assessment of 8 doesn't purport to challenge anyway, whidhés
9 the matter before it ..." 9 regulatory objective.
10 So | don't think that's really a dispoggéween 10 If we are talking about balance, thissgioe
11 the parties, and it mischaracterises the ghgse. 11 benefits rather than costs in any event. ifsd
12 So that leads me on to the last poinigtwhcan 12 a matter where, at the very least, the Uidiaddom
13 take relatively swiftly: it's the applicatiand 13 was entitled to take the view that it wasaontgnt that
14 proportionate measures. 14 action was taken, with a level of urgencysandeels.
15 The EU's Agent this morning set out thisE 15 As I've said, we don't say and | dorguarthat
16 concerns under three headings: benefits eost 16 this was an emergency measure. Clearlyijetbta
17 the weighing exercise. And I've just dedthwhat 17 consideration was given to the measure oner@er of
18 weighing exercise point, so there's judtle lio say 18 years. It wasn't rushed out without consitien,
19 on benefits and costs. 19 partly because there was accepted a needsaler the
20 On benefits, that really goes back tcsthientific 20 impact on, among other things, EU vesselsrahdstry.
21 evidence. You've heard from Mr Juratowitet a 21 Finally, on costs, the EU Agent argued
22 Ms Boileau on that; | don't repeat those tgoiBut 22 (page 32:15-24), by reference to passagée in
23 | do want to add, insofar as it's said timaeutainty 23 ministerial submissions that we've seen dyrethat
24 might make a difference, that uncertainty esgeessly 24 the UK concluded that there were no issués megard
25 recognised by the decision-makers in this,casd 25 to socioeconomic impacts on the EU "becaihs} [
Page 97 Page 99
1521 1 didn't make a difference. 15:24 1 impacts [could] be mitigated". | simpkkahe
2 Two references to that from the ministeria 2 Tribunal to read those passages, becausmigratads
3 submissions we saw: the United Kingdom Govemtm 3 them and it misreads the submissions.
4 ministerial submission -- I'll just give theference, 4 In discussing the potential to mitigate th
5 | think -- is core bundle tab 17 (R-77), p2ga, 5 socioeconomic impacts on EU fishers, the UK wa
6 paragraphs 14 to 16; then the Scottish migte 6 acknowledging those impacts, but considetiag their
7 submission, bundle tab 26 (R-98), page 5&0thind 7 significance to some extent could be redudesl.
8 paragraph on the page. 8 not -- categorically not -- to conclude there is no
9 There was one other point on benefitswilzest 9 issue; it is to engage with the issue. Amd th
10 raised by the EU this morning relating toemcy of 10 submission -- and perhaps this is becaudeliheas to
11 measures. I'll take this very briefly. Tdenment was 11 go here to succeed on "have regard to" -subenission
12 made by the EU Agent that there is only efierence to 12 misreads entirely the process that was dprefu
13 the word "urgent” in the documents. | dentiw where 13 undertaken by the United Kingdom.
14 this goes; it's a slightly forensic pointd avot 14 The second point that was raised by thé\gent
15 strictly true. 15 this morning, again referring to those saa®spages --
16 First of all, it's plain when one looksfse 16 the key passage here is paragraphs 25-86 in t
17 record, and the process that was followedi tlze 17 14 September submission that you have ibuhele
18 evidence that was inputted into that prodéss there 18 (tab 17, R-77). But he said, by referenaératp
19 was temporal importance to introducing theagement 19 those passages, that the assumptions upoh this
20 measures that were needed to protect sandspkeaks 20 idea of mitigation was based were unsubsioti
21 for itself, given the importance of sand¢elghe 21 He said they were "unsubstantiated assungition
22 marine food web and ecosystem. 22 (page 33:18).
23 In addition, if one wants to look foresfnces to 23 | don't want to go to the passages rdut.again,
24 the word "urgent” specifically, one can gee i 24 when the Tribunal reminds itself of the aselyn
25 additionally in the 14 September ministerial 25 those paragraphs, the Tribunal will seettiate is
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15:26 1 reference to the conclusions being basexVidlence 15:49 1 So | hope that that is acceptablaouight
2 from STECF -- that's the Science, Technology a 2 | would lay that out first, so that then yaa gery
3 Ecological Committee for Fisheries, | thinlard 3 clear about what the Tribunal proposes.
4 the Marine Management Organisation. 4 So in terms of -- | just have a questitidlly,
5 So it wasn't unsubstantiated; it was bagpedh 5 and it's really for both parties.
6  evidence. Inany event, the EU doesn't &y it 6 Mr Juratowitch, when you indicated thatréhwas
7 factually incorrect. 7 agreement between the parties that the Atibitra
8 Unless there are any questions at thiesta 8 Tribunal should not resolve science or makensific
9  those are my submissions. 9 judgments, you then referred us to the Seaper of
10 THE CHAIRPERSON: Thank you, Mr Westaway. 10 2023 and then the Engelhard paper, and ie siatail to
11 So, Mr Juratowitch, you also have therfloow. 11 that.
12 MR JURATOWITCH: No, | don't. Those are the sigsions of 12 The European Union, your Agent also refeus to
13 the United Kingdom. Thank you, members efftibunal. 13 the additional modular plug-ins that wereilatate, and
14 THE CHAIRPERSON: Thank you very much. The nmptrone was 14 you referred us to the various exhibits which
15 still on, so | thought perhaps you might wislise up 15 demonstrate that.
16  the last five minutes. 16 So my question for both parties is: hbawsd the
17 Thank you very much for those submissiag will 17 Tribunal take into account these scientifipgrs, when
18  now take a break until 3.45. So, thank yeny wauch. 18 there is agreement between you that the fiaikis not
19  We will see you back then. 19 to make judgments on the science? So thgitfgst
20 (3.27 pm) 20 question, and of course it relates to thedstal of
21 (A short break) 21 review.
22 (3.46 pm) 22 So can | ask the European Union to respmithat,
23 THE CHAIRPERSON: Thank you very much, ladies gedtlemen. 23 and of course noting that you can of couespond in
24 Questions from THE TRIBUNAL 24 writing as well. But | just thought | wouddk that
25 THE CHAIRPERSON: The Tribunal has a number @fstjons. 25 question first.
Page 101 Page 103
15147 1 We restrained ourselves in the reply ancher-reply. 15551 1 Thank you.
2 We have some questions that we will posegrally 2 MS NORRIS: Madam Chair, thank you. And indees would
3 now. We also have prepared some written gunsstsome 3 be a preliminary response, and the Europe&muvould
4 of which we will address, but in the interestime, 4 welcome the opportunity to come back in wejitin
5 we're unlikely to be able to get to all of thetten 5 But, put simply, the European Union's fiasiis
6 questions. So what we propose is that thieenri 6 that it is not asking this Tribunal to rede #tience
7 guestions will be provided to you shortly afte 7 or form its own scientific assessment. So it'
8 hearing closes. And consistent with the ptoca 8 a question of evidence, which partly segutestire
9 order -- and | will go over this beforehandstjin 9 submissions concerning the burden of proof and
10 case you have questions. 10 the evidential standard that a party must.mee
11 Procedural Order No. 2, as you know, in 11 So when a party makes a claim, as thegean Union
12 paragraph 3.6, does envisage questions fremrtbunal 12 does, that a measure is not based on thenzlstble
13 to the parties. It was anticipated at threetof the 13 scientific advice, then the European Uniaedgiired
14 drafting of the procedural order that thasestjons 14 to adduce facts and evidence to supportthat. And
15 would be provided at the end of the Respdritirst 15 one means through which that evidentiarydstahcan be
16 submissions. However, we considered theas better 16 met is to, we say, identify flaws in the atiéc
17 to allow the Tribunal a little bit more tirnteeprepare 17 model, and to do so by reference to othensic
18 questions, and so therefore we are provitioge 18 information.
19 written questions at this stage, after theint of 19 In that sense, the Tribunal is askedd& ht that
20 the hearing. 20 as evidence of the claim that is being ade@ndt is
21 That does change the date for which tiitew 21 not being asked itself to determine whabwst
22 responses are due from 4 February to 5 Fgbréad 22 available scientific advice would be in ifgrgon, or
23 then the replies/responses from the othéy pathose 23 to redo the modelling itself.
24 questions will still remain on 10 Februangether 24 Thank you.
25 with the final written submissions. 25 THE CHAIRPERSON: Thank you, Ms Norris.
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1552 1 Mr Juratowitch. 15:56 1 there's nothing of that same packagedenatuthe EU
2 MR JURATOWITCH: Thank you very much, Madam Chagon. 2 side. So the only thing that the UK can réden
3 Could I just begin by saying: the Agenttfme 3 order to assess whether or not the EU hagsrimirden
4 European Union was correct that she did usevtid 4 to seek to assist the Tribunal with that esekidence
5 "adequate" in respect of the precautionamcjple. 5 that it has put forward.
6 So | apologise for misquoting her, and rettiaet 6 If, in the end, you just can't resolvesthi
7 suggestion that she had not said it. I'd lsingken 7 scientific controversy, the result will betttize EU
8 a handwritten note that | hadn't had timehieck 8 has not made out its claim that the UK's messare
9 against the transcript, and that handwrittee was 9 not based on the best available scientifiicadv
10 wrong. It makes no difference at all toghbmission. 10 Those are my submissions, Madam Chaopers
11 With that apology made, on the questiait's just 11 THE CHAIRPERSON: Thank you very much for that.
12 been asked, the European Union has claina¢dht UK 12 There's one matter which you will findttthere
13 has not based its measures on the bestlzdeaila 13 has been quite a lot of discussion abouterotal
14 scientific advice. It needs to satisfy adeurto meet 14 hearing, and it has engaged the Tribunaledis which
15 that test. It needs to do that by referén@vidence 15 is the whole issue of the modelling.
16 of some kind, and it's natural, where ttihEssubject 16 I refer back to the transcript at 143&ge 70),
17 matter of the claim, that the evidence vl b 17 where it talks about the ecosystem modéieBwE and
18  scientific. 18 how it was being modelled. There's parhisf that
19 The short answer to your question, MaG4uair, 19 the Tribunal doesn't really understand andlaviike to
20 is that the Tribunal needs to consider tiense so 20 get clarity on, and it's about the 58% detzatd that
21 far as necessary to determine whether &'Stbst 21 that 58% debate only arises because the eutisystem
22 available". That does not mean resolvingrgific 22 was being modelled, so the entire North Sea.
23 controversies as such. 23 The understanding of the Tribunal is thetEwE
24 And to come to the specific part of yquestion 24 model modelled the entire North Sea. Inome- and
25 about the scientific papers, those were elesref 25 please correct me if I'm wrong on this -efider to
Page 105 Page 107
15:54 1 science relied on by the European Uniadts iWritten 15558 1 examine a scenario of a closure, andunasst was
2 Submissions. The position of the Respondgethiai, 2 a full closure of the UK waters, you had toeffect,
3 those having been proffered by the Europeaori s 3 extract out the relevant parts of the UK eletsiérom
4 part of its evidence, the Tribunal can lookhatse for 4 the whole North Sea. So that meant, for examhen
5 the purpose of evaluating whether or not thitdd 5 you're looking at fishing opportunities, fisi
6 Kingdom's science is the "best available"air and 6 mortality, you had to look at what the fishimgrtality
7 one way it can do so is by seeing that thelasions 7 for sandeel was in the entire North Sea aex take
8 and the content relate to each other. 8 out the part that was in the UK waters.
9 Now, | accept that it's a difficult questifor the 9 So that's my first question, whether thas
10 Tribunal, and it's no doubt why you've sthiéth it, 10 correct.
11 because you need to go far enough into thaceto 11 And then, Mr Juratowitch, you said (p@ges-7):
12 answer the question that the treaty posegfaryou 12 "What was not ratcheted back was theesppawhich
13 need to review the evidence that's been $tgthto 13 the impact might be experienced: that renceihe whole
14 you, but not resolve scientific controversiesrself 14 North Sea."
15 as such. 15 That | don't understand, because | thoighwhole
16 Ordinarily, one might expect a party giig a case 16 basis was to look at the scenario of the anpa UK
17 that another party has not relied on the desitable 17 waters. What you seem to be suggestingighht
18 scientific advice to rely on some scienciésobwn 18 scenario also looked at the impact on thdevho
19 which would then interpret the science fan,yio the 19 North Sea.
20 form of an expert report or an expert witne&sd if 20 So therefore my question is whether abéetof
21 that were done, the Tribunal would have pge#idor it 21 the impacts -- in terms of the percentagesiditional
22 the scientific hinterland behind the posgitimat the 22 biomass for seabirds, for example -- whetffnetr
23 parties are relying on. 23 related to the entire North Sea or whethetr itlated
24 Here you have that packaged for you erJK side 24 only to the UK waters.
25 in the three documents that you're familidin vibut 25 So if you could help us to understandtwies done
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15:59 1 in the EWE model, that would help us fi@fiactual 16:03 1 North Sea, and that is how the 58% figaireached.
2 perspective. 2 Whereas the correct position, according tdetleis
3 MR JURATOWITCH: Madam Chairperson, on the firattmf 3 that one needs to take -- as, Madam Chair, qwestion
4 that, the Tribunal's understanding on the &8%e is 4 rightly identified -- the entire North Sea, ol
5 correct. | won't repeat back to you what yejtist 5 includes UK waters, EU waters, but also wabérs
6 said. The answer to the question is: yesstha 6 Norway.
7 correct. 7 By the 58% figure only comparing EU and Wkters,
8 On the second part, arising from whaid bafore 8 one is overstating the amount of catches indditers.
9 the break, your understanding is also corraot the 9 And that is the point of disagreement betwen
10 reason for it is this: the model modelledabesystem. 10 parties.
11 You're absolutely right to say that in orter 11 THE CHAIRPERSON: Thank you, Mr Dawes.
12 determine the impact on that ecosystem obverg the 12 The consequence of that is that given the
13 fish caught in EU waters, that's where tté S8@bate 13 differential between the 39%, which was thisE
14 arose. 14 submission was the correct figure, and té,58hich is
15 Once the percentage is removed -- agdgtfriot in 15 the one used in the model, that 19% of sdwodéshes
16 the model: the model only models the ecosystehe 58% 16 come from Norwegian waters? Is that the egmsnce of
17 debate arises in between the modelling eong and 17 that?
18 finished, and the report being written tcspre the 18 MR DAWES: I'm not sure as a matter of mathersdtat is
19 information. And the question for the authof the 19 necessarily correct.
20 report is: how do we go from an ecosystemetibet 20 | think what we're saying is that if 3@%me from
21 models the whole North Sea to working outtwiecan 21 UK waters, then the split between EU and Ngjan
22 control? 22 waters -- it's not a figure | necessarilyehavhand.
23 What they could control is a reductioffigtiing in 23 But what is relevant for the Tribunal's assemnt is:
24 the part of the North Sea that is UK wattrat's the 24 if one replaces the 58% figure by a loweceetage,
25 58% debate. What they then did, in applyfiag 25 it means that the output of the model --yofeeding
Page 109 Page 111
16:01 1 percentage, was work out the impact oretsystem -- | 16:05 1 into the model an overestimation of whdiging
2 so still the whole North Sea -- of a reduction 2 removed from the North Sea, one is then
3 accounting for the proportion of the fish daiLig UK 3 overestimating -- or there is a risk of ovénaation,
4 waters. 4 and it's something that is just not possiblienow,
5 Which is why | said there is not a modelthe UK 5 but there is a risk of overestimating the fieef
6 waters. That's not an ecosystem, and soati ¢ 6 the measure, or the benefits of the measuosavh
7 ecosystem-model the UK waters on the basismoéntly 7 effects the model is trying to evaluate.
8 available models. 8 THE CHAIRPERSON: | understand.
9 If | can assist you further, I'm at yoismbsal, 9 We have a question on this in writingysa will
10 but that's the answer to your question. 10 have an opportunity to respond in writinghte whole
11 THE CHAIRPERSON: Thank you. That does assist. 11 issue of the Norwegian catch. So thank gothat.
12 If | may also now turn to the EU ... dmuyhave any 12 JUSTICE UNTERHALTER: I'm sorry, could | just ol up.
13 response to that? 13 We will ask more detailed questions.
14 MR DAWES: Thank you, Madam Chair. 14 But | understand the EU's position is tha total
15 On the first part of the question, theiEh 15 catch must be the catch across the Northn®eaimply
16 agreement with the UK. 16 the total catch of the EU plus the UK. Iswaer to
17 On the second part, | think it is impott 17 some of the first questions posed, I'd urtdedsthat
18 understand what the 58% figure representsd itAs, 18 that was what the model was meant to do,whias to
19 I think, common ground that it supposedlyespnts the 19 survey the whole of the North Sea.
20 amount of catches of the North Sea that phaée in UK 20 So is there some parameter in the mbdelg then
21 waters. 21 sifting out some of the -- why, in other warisn't
22 The matter of dispute between the paigieshat, 22 the catch that takes place in Norwegian watem just
23 in a sense, is it 58% of? The EU's positdhat 23 in the figures? Because isn't that whatibdel is
24 they are only comparing the UK and EU wabéthie 24 looking at?
25 North Sea. So this 58%, it is EU plus UKewsiof the 25 But again, if there's a more detailedttrent that
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16:07 1 would be more usefully done in writinggge, that's 16:10 1 about the seal graph at which you werngothe
2 also fine. 2 diagonal black line is the product of the miode
3 MR DAWES: Again, this is a preliminary responsel ¢here 3 The only thing the Norwegian fishing isgioes to
4 may need to be a more detailed position. 4 is where the red line is. And if, on the Etéise, all
5 But simply: indeed that is the purposéhefmodel. 5 Norwegian sandeels caught in the North Seazarght
6  Butwhatthe EU is saying is: if that is thegmse of 6 outside the UK's waters, the effect of thatilddoe
7 the model, but if being fed into the model is 7 that the solid red line should appear jusihéoright
8 an overestimation of UK catches, then whateout of 8 of the current lower end of the confidencerivdl
9 the model is likely to be an overestimatidt’s not 9 marked by the dotted red line. That would be
10 what the model is seeking to test; it's vibaeing 10 the result.
11 inputted into the model. And then what comgts in 11 Members of the Tribunal, the only otheinp
12 a sense, we say could be an overestimatithre afnpact 12 | would add -- and this comes back to whaie t
13 ofthe measure. 13 question started -- is that the consequeficaving
14 JUSTICE UNTERHALTER: That's then predicated o flact 14 a model for the whole North Sea, only prodgci
15  that the figures for the catch in Norwegiaers was 15 predicted biomass increases for the whol¢h\gea
16 not fed into the model? 16 based on a prohibition of fishing in UK watehe
17 MR DAWES: Yes. We say that if you take only Bt UK 17 effect of that is very likely to show a déddtimpact
18 waters, then the figure that is being fei inot the 18 compared to if one was able to model theystes
19 correct figure to be fed into the model. 19 impact in UK waters of prohibiting sandeshfing in
20 THE CHAIRPERSON: Thank you very much. 20 UK waters.
21 Yes, please, Mr Juratowitch. 21 So to the extent the Tribunal is beirgyjated with
22 MR JURATOWITCH: Thank you very much, Madam Chaison. 22 information that does not perfectly capturestions
23 IfIcould respond on that. 23 it may be asking itself, the Tribunal canéhawhigh
24 It must be very frustrating for the Trilalito 24 level of confidence that those figures regmes
25  listen to lawyers talking about science,itsit 25 a dilution of the true impact within UK wager
Page 113 Page 115
16:08 1 necessary to correct a fundamental migstasfeling that | 16:12 1 Thank you very much.
2 was inherent in the exchange that just traedpi 2 THE CHAIRPERSON: Mr Dawes.
3 between Justice Unterhalter and the AgerthinEU, 3 MR DAWES: Just one final point, just for the Tuital's
4 and it arises from the expression "fed inwrtiodel". 4 understanding when one talks about confidénes.
5 The Norwegian catch, or the "58% issud"can 5 If one accepts the EU's position that veera
6 characterise it like that, does not relaténéomodel 6 longer in the world of 58%, but in a world3$%, that
7 or anything that is fed into the model. Theded is 7 also necessarily means that there is a dbdtia
8 for the whole of the North Sea. The Norwegiatth 8 terms of the confidence levels. Because #3 Bow
9 issue arises as to how people trying to makesibns 9 becomes the reference point, and then thédee
10 or issue advice with respect to the parhef t 10 levels -- if one calls them "boundaries",daese that's
11 North Sea that they can control can undedtstdnat 11 what confidence levels are about: they'raiabetting
12 impact that might have. That's where theeiss the 12 a degree of confidence of what is at the tewel and
13 Norwegian catch arises. 13 what is at the higher end.
14 If the authors of the English scientiiport had 14 So if the 58% figure, the starting poisitno
15 information on where Norwegian vessels catlugit 15 longer that but 38%, that then means thatewwidence
16 fish, they would have been able to, in betvtbe stage 16 levels have to be established. And then vainenooks
17 of having completed the modelling and comipgvith 17 atthe output of the model and then the sited|
18 the effect over the whole North Sea that firegicted 18 biomass increases, not only are those figuresay,
19 for a prohibition of fishing in English waser 19 changed, but the confidence level in thagardis is
20 accurately account for the entire catch anelrevit 20 also changed.
21 took place. Because they didn't have tliatrimation, 21 THE CHAIRPERSON: Mr Juratowitch.
22 they did what they could with the informatibat they 22 MR JURATOWITCH: I'm sorry, Madam Chairpersont that was
23 had and they created a confidence intefiiabse are 23 a new point and it can't be left unresportded
24 the red lines on the graph, if | can puhbdtttway. 24 We are departing very far from scienos.no
25 The model produces the black line. 1 yfunk 25 The English scientific report, on the bagithe
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16:13 1 information available at that time, préglitresults 16:17 1 the only point that | wish to make at 8tege. But
2 with a confidence interval. It identified andrked on 2 I won't myself answer that question now onlthsis of
3 the basis that there were uncertainties, dbndnich 3 that evidence.
4 was where the Norwegian landings came from. 4 THE CHAIRPERSON: Thank you.
5 If the EU's assumption is right that eveingle 5 There was one question of clarificaticat th
6 one of those fish was caught outside UK wateingch 6 we sought. Ms Boileau, when you talked akioeit
7 they have not established, but even on tisaingstion, 7 difference between parametrisation in the rnaale
8 that means that the true position would bhiwithat 8 recalibration of the model, it would help Frébunal
9 confidence interval. That was a matter takem 9 to understand the transcript in particulaoashat
10 account in the establishment of that confiden 10 you mean by the distinction between parasatioin and
11 interval. And if, on their maximalist positi, they 11 recalibration, just for our own understandifigrhat
12 are right, it remains within the confidencteival 12 this means.
13 established at that time. 13 Thank you.
14 You cannot, once you've identified a gekning 14 MS BOILEAU: Madam Chairperson, we might elabem this
15 within a confidence interval, say: well, #ftect of 15 further in our written response. But in diererms,
16 that is later, once you've identified thakrito move 16 the parameters, as | understand it, arefhes into
17 everything over and create a new confidemtegvial on 17 the model. Some of these inputs reflectraptians,
18 that. It creates an obvious problem of tiragel, 18 judgments based on expert evidence, aboutfbow
19 among other things. 19 example, predators and prey interact.
20 So, members of the Tribunal, this iseaicexample 20 The parameters in the model are therdiite
21 of why the criticisms of the UK science bemgde by 21 components, is my understanding, and thethatythey
22 the EU's legal team are a grossly inadequayeto 22 interact gives rise to the predictions afwut things
23 attack a body of high-level science writtgrvery 23 would occur in the future. When parametethé model
24 serious scientists. 24 are altered, the model needs to be recaibtatmake
25 Thank you, Madam Chairperson. 25 sure that everything still reflects not rigalbut
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16:15 1 THE CHAIRPERSON: Thank you, Mr Juratowitch. 16:19 1 a realistic scenario.
2 | have another question on the model jtaredates 2 So, for example, that can be done by dainat's
3 to the EU's suggestion pointing us to addiionodular 3 called "hindcasting": you run the model loakat how
4 plug-ins that were available -- and this idelsi both 4 it would hindcast what's happened in the pzast,you
5 datasets regarding age and size of sandéellslou 5 compare that to the reality of the situatiémd if
6 location of predators using Ecospace as a laodu 6 the output looks different, it doesn't aligren you
7 plug-in, if I can put it that way -- and ttesie of 7 might need to recalibrate the model. It mighityou
8 key run status. 8 something about the parameters that needadjbsted
9 So it's a very practical question as tov flong] 9 to better reflect real life in the past.
10 does it take to establish key run statuseifdore 10 Changes to the parameters of the modehgo
11 elements, can | say, the fundamental parasnefe key 11 forward mean that the model would need to be
12 run model are changed, and new key run sexhesing 12 recalibrated, or at least its calibration ldmeed to
13 sought? Just how long would that normalkg tén 13 be verified, in order to make sure thasitts
14 light of the fact that the initial model, th@13 14 essentially a sensible output. And thig Em'easy
15 model, took six years to develop? 15 or a simple thing by any means. That's wihgn the
16 Again, if you don't have an answer te thi 16 model was reviewed by the ICES Working Grit,
17 immediately, that's also fine. 17 initially reviewed by a group of experts, ahen the
18 MR DAWES: | think this is something which is baddressed 18 plenary, and then it's further reviewed lgyekperts.
19 in writing on this particular point. 19 Unless | can assist the Tribunal furthrethat
20 THE CHAIRPERSON: Thank you. 20 point.
21 You're going to have a stab at it, Mafowitch? 21 PROFESSOR RUIZ FABRI: Yes, you can probablysaskecause
22 MR JURATOWITCH: I'm not going to have a stalitat 22 | think what the Tribunal might need to urstiend is:
23 Madam Chairperson. | am only going to say that 23 when you speak about the update of the mtdek are
24 point is for the EU to prove, and they wiled to 24 two things. One is you mentioned the upuétie data
25 prove it by reference to evidence in thengc@hat's 25 between 2003 and 2020. And also you merticecept
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16:21 1 if | misunderstood, that this update irredl 16:24 1 The types of things that were updatate model
2 re-parametrising the model. And now you ergtlaat 2 are things which are more observational origcap
3 every time you change the parameters in trdemo 3 There were things like fishing catch, biomaBkey
4 in fact it has to be recalibrated. 4 didn't require expert judgment: they're nottera of
5 So if | understand well, the update whies made 5 expert judgment. So in that sense, the updas
6 in the model involved a recalibration. ltistjthe 6 were made to bring the model to 2020 didréinge how
7 shortcut in the reasoning to make sure that 7 the model predicts that different componefitb®
8 we understand. 8 ecosystem would react to changes in sandsbehd
9 MS BOILEAU: Thank you, Madam Arbitrator. 9 effort in the North Sea.
10 One small point of clarification. Youewed to 10 THE CHAIRPERSON: European Union, you have atrigheply.
11 the model being updated by reference tofdata 2003 11 JUSTICE UNTERHALTER: Sorry, just to be clearfdse the EU
12 to 2020. It was updated by reference to fiata 2013 12 comes in, the distinction that | understand to be
13 to 2020. So the ICES key run essentially usea up 13 drawing is that if there's an existing datésat has
14 till 2013, and it was updated with data ug@ao0. 14 been used in the model, you can update ttaset?
15 The key difference essentially is thatehare 15 MS BOILEAU: Yes.
16 certain parameters in the model which ateali 16 JUSTICE UNTERHALTER: But one example that weevgiven
17  drivers of the model. They're essentialty th 17 this afternoon was splitting the size of grobetween,
18 foundational pieces of the model, the engine 18 for example, adult and juvenile sandeel. Nbwat was
19 the model, which heavily influence the output 19  said to be a parameter.
20 So | will mention a couple, but one ddrthis 20 Could you just tell us why that's a pagter? And
21 the model's "diet matrix", and the otheralet the 21 perhaps give us an example -- | think yolehav
22 "vulnerability multiplier matrix". So thes&o 22 already -- of data that you can simply uptizée
23 parameters, for example, are driving, inntieelel, 23 series -- | think you said biomass or catehést
24 the inter-species interactions. The dietiméor 24 perhaps to be able to distinguish betweemfeat
25 example, is constructed by experts usingatbmecords 25 routinely into the model which can be updaged why,
Page 121 Page 123
16:23 1 and literature, and the vulnerability ripliker looks 16:26 1 for example, the splitting of size growmaild be
2 at the shape of predator-prey interactions. 2 a parameter rather than a data improvement or
3 So these are two parameters that arergiofehe 3 progression.
4 model, they're heavily influential in the mbdwit 4 MS BOILEAU: So splitting the group of sandeetsbe more
5 they require a degree of -- not necessardyragption, 5 technically accurate, | think would be cregi@nnew
6 but they require a degree of expert inputeaqubrt 6 functional group in the model. Whereas tliereght
7 review. 7 now one functional group for sandeel, it wdogd
8 | said before that they're the enginévefrhodel. 8 splitting those into two. And that's not atteaof
9 So if we think of the model like a car, chamgihose 9 assuming, for example, that you could justénéthe
10 parameters, or adding something on or brgadamething 10 information that's fed into the model abamvimuch
11 off, would be adding different componentsi® motor 11 whales feed on sandeel: you would need irdtiam about
12 or the car itself. Updating the model to@@®m 2013 12 how much whales eat juvenile sandeels, andvwuld
13 is more like adding road to enable the exgstiar to 13 need information about how much mature sdsdee
14 predict further. It's essentially updatirgedthat 14 consumed by whales, for example.
15 already exists in the model to reflect mexent 15 So this is really a universe of new diagd would
16 accurate data, and it enables it to runthreduture. 16 need to be brought into the model. And difesr that
17 But importantly, the updates that wereenia bring 17 is done, the model would need to be, in niyrassion,
18 it to the future didn't change those coreétational 18 recalibrated; or in order to align with tresb
19 parameters, let's put it that way. They were 19 available scientific advice, one would idgalhve
20 intentionally kept the same so that the Evdei@hused 20 an ICES Working Group review of that modathvits new
21 in the English scientific report would aligith the 21 functional group, with the new assumptioni#t lathin
22 ICES key run. Because it is those param#iatsare 22 that about how juvenile sandeels predatéein prey
23 so significant that need to be reviewed peets, 23 and are predated on by other predators.
24 it was thought that best science would berahe 24 JUSTICE UNTERHALTER: Thank you.
25 model that aligns with the ICES key run. 25 THE CHAIRPERSON: European Union.
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16:28 1 MR DAWES: Thank you, Madam Chair. 16:31 1 against the English measure, does thé¢iSScoteasure
2 The European Union's position is a sinple. When 2 also fail, because it's one measure? OaitfncL
3 you feed in such new data like this -- artdrik that 3 prevails against the English measure, is there
4 was in essence the position, as the Europa&m bias 4 a differentiation between the Scottish meaanck
5 understood, of the United Kingdom -- thera ieed to 5 the English measure in terms of claim 1, imgeof
6 check whether the model needs to be recaithrefo, 6 the challenge and where it lies?
7 yes, when you insert additional data for a peviod of 7 MR DAWES: Thank you, Madam Chair. And it's bémticated
8 time, this does require to verify whether or this 8 to me that you may not have been able torheaas
9 leads to a need to recalibrate the model. 9 clearly as possible before, so | have endeaddo
10 THE CHAIRPERSON: Thank you very much. 10 raise the microphone.
11 You'll be pleased to know that we are imgpwon from 11 I think it is important to remember whas that
12 the issue of the model. But we have beemdmial 12 this Ecosim modelling was seeking to asaerthiwas
13 guestions; we have a different written qoestin 13 seeking to ascertain, or to simulate or exteluhat
14 the model. 14 would be the impact on biomass in the egtoétUK
15 But | just want to pick up on what theitdd 15 waters of the North Sea.
16 Kingdom -- Mr Westaway made a comment regarthie EU, 16 So the EU's submission is that to therexwhen
17 in its reply, not saying anything about cl&or 17 one looks at that piece of evidence and when
18 claim 3. | just wanted to clarify with th&JEhat its 18 evaluates whether it can be considered ptredbest
19 written submissions and its oral submisswnuesday 19 available scientific advice", it is releviath to
20 stand. So | just thought | would seek that 20 assessing the English and the Scottish nedserause
21 clarification, to be absolutely certain. 21 it is seeking to evaluate an impact acrossudtérs of
22 MS NORRIS: Madam Chair, I'm grateful for the sfien 22 the North Sea.
23 because had that question not been askedydhid 23 On, more generally, your question abowell,
24 have been a point that we would have raistd w 24 let's say if one can call it the "remaindsgfthe
25 the Tribunal. 25 English scientific report and the Scottisierstific
Page 125 Page 127
16:30 1 The European Union maintains its emittubmissions | 16:33 1 report, | think as the EU has endeavotoedplain
2 and its submissions from earlier this weele W 2 throughout this hearing, what those -- ancelle
3 endeavoured to assist the Tribunal by ideintifpoints 3 has not contested the scientific nature, ®r th
4 where we can agree with the United Kingdoraughout 4 methodological rigour, | should say, of thpgzes of
5 these proceedings. But given that our rebutia 5 advice.
6 comparatively short, the fact that we mayheote 6 The EU's position is that that scientifitvice
7 addressed all points raised by the United #ang should 7 indicates that to the extent there is thisipheenon of
8 certainly not be construed as a concessiaranting of 8 local depletion of sandeel -- or there mayl lsbould
9 those points. 9 say, a phenomenon of local depletion -- thay naise
10 That being said, given that there arth&rrounds 10 an issue for predators who are dependent sgareel
11 of questions and submissions, the EuropeamUill 11 and who are unable to attain that sandebimtite
12 continue in its endeavour to really focusratters 12 locally depleted area. And to the extertt tivere
13 where there is a disagreement between ttieqar 13 either is not this phenomenon of local déphetor
14 Thank you. 14 that the predators are either not depengiemt sandeel
15 THE CHAIRPERSON: Thank you very much for that 15 in the first place or they are able to obszindeel
16 clarification. 16 from outside the locally depleted area, thanis
17 The Tribunal would now like to turn teetissue of 17 what the EU would submit is what that evidesicows.
18 "best available scientific advice". And vavaé first 18 So, yes, it is relevant for both measiuresat
19 one question for the EU and then one foluike 19 sense.
20 To the EU: the challenge on the "besilaivia 20 JUSTICE UNTERHALTER: Mr Dawes, if | could justkayou
21 scientific advice" rests primarily on thecesrin the 21 a follow-up question.
22 modelling, and that challenge is directeth&éoEnglish 22 It does appear that the premise of ths EU
23 measure. So what remains the basis on which 23 challenge is that the modelling does coristltbest
24 the Scottish measure is still impugned? 24 available science". Would you agree with tha
25 And does your claim 1 rest -- if clairprévails 25 proposition?
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16:35 1 MR DAWES: | think the EU -- 16:39 1 parameter of the model? It's becauseeafimderlying
2 JUSTICE UNTERHALTER: There may be deficiencied,in 2 scientific literature and evidence which amnmarised
3 but the idea of modelling along the lines thas 3 in the English and Scottish scientific repoatsd
4 undertaken for the purposes of the Englishsomea 4 these are elements which are then includétkimodel.
5 constitutes part of the body of "best sciehce" 5 So we say there is a link between thentitie
6 MR DAWES: | think the EU would agree that it cnstitute 6 literature and the model. So when a mod#¢pending
7 advice of a scientific nature when it hasrtbeessary 7 on what the model is trying to test and dejyendn
8 methodological rigour. So there is no obligyato 8 what is the outcome of that model, we sayttiiatcan
9 conduct such modelling; but when it is conddgtt can 9 be taken into account in assessing whetheotor
10 constitute a piece of scientific advice, amdust 10 a measure is based on the best availabigtificie
11 meet the constraints in order to be congidexputable 11 advice.
12 science. 12 So it's not because the decision-makes; $ham
13 But in a sense, the EU's position is @lebf Our 13 not basing my measure on it", that that peéaavice
14 first position is that results generated basethe 14 cannot be taken into account in assessinthehe
15 model cannot be considered as forming patteobest 15 the measure is based on the best availablaific
16 available scientific advice. But even toéxeent 16 advice.
17 that they do, then the body of best availabientific 17 JUSTICE UNTERHALTER: Just a last question.
18 advice is not sufficient -- the measure ishased on 18 So your reading of the provision of tieaty is to
19 that body. 19 say that there are choices that you can emke the
20 So to come back to your question, iis n 20 extent to which certain features of "bestizue" are
21 a necessary premise of the EU's claim. 21 used? Because that would cast a slightigreifit
22 JUSTICE UNTERHALTER: You see, the reason I'miragk 22 light on how we think about Article 496(2)hiah is to
23 the question is that there seems to be atjaite 23 say: either you have an objective questiod,saparty
24 I won't say "contradiction”, but tension lire t 24 must simply do the best science, or rathest et
25 challenge that the EU is making, which i tha 25 the best available scientific advice, aslzgaative
Page 129 Page 131
16:37 1 Scottish measure, that didn't do any @htlodelling, 16:40 1 matter. But | understand you to be sayiBgt there
2 is not criticised. 2 are choices that you can make; and to sonreelgg
3 So if modelling along the lines that waslertaken 3 you do more, you may be more exposed to aiggle
4 for the English measure does constitute gatteobody 4 which would seem to be a slightly odd wayoniking at
5 of "best science", assuming it's done welbu say 5 this.
6 it wasn't -- then how can the entire absefsach 6 MR DAWES: I think as a matter of factual recaatter
7 modelling go without challenge; but when thedeiling 7 the modelling had been done, it was explictited
8 is done, with its deficiency, it gives rise to 8 that the results, or the simulations generasesgd on
9 challenge? That would seem to be somewhattstally 9 the model, were taken into account by thesitazimaker
10 in tension with itself. 10 when it decided to approve the English measurd that
11 MR DAWES: | think the EU's position would be ttfimm 11 the Tribunal has in Exhibit R-77.
12 the moment that modelling is done, thendbbees 12 And then more generally, as | said, tble€not
13 a piece of scientific advice which is, inease, then 13 suggesting that there is any requirementariy to
14 out there in the world and needs to be taken 14 undertake any modelling. The EU's simplétjposis
15 account in assessing the notion of "bestavai 15 that when modelling has been undertakenyst ine
16 scientific advice". 16 undertaken with the necessary scientificuiigand
17 So while there is no requirement in irst place 17 then the results of that modelling, or whethkas
18 to do modelling, the fact that modelling nesjst -- 18 the necessary scientific rigour, must bertak®
19 the fact that modelling exists, then it sddug taken 19 account when one looks at what constitueshst
20 into account. 20 available scientific advice".
21 And | think it's important -- it was asnission 21 THE CHAIRPERSON: Thank you very much.
22 that the EU already made -- that the ainmefnhodel is 22 | have a question for both of the paytes
23 to -- it is based also on the underlyingredie 23 it relates to the identified flaws by the EBdhe EWE
24 literature. So when one looks at the mddel, 24 ecosystem model.
25 example, why is the component of age a rateva 25 So the question is: is the standard e$t'b
Page 130 Page 132

37 (Pages 129 to 132)

Trevor McGowan

Amended by the parties




UK-SANDEEL (European Union v United Kingdom)

Day 3 PCA Case No. 2024-45 Thursday, 30 January 202E
16:43 1 available scientific advice" in relatianthese 16:47 1 Those are the two ways in which a flani¢affect
2 errors, if they are to be established, sultject 2 whether scientific advice was "best availasientific
3 a requirement of materiality? If so, do th®ies 3 advice".
4 identified by the EU meet any requirement of 4 The answer is: yes, there would need to be
5 materiality? 5 materiality, and it would need to be mategatb that
6 Perhaps the EU, since -- | invite the Bitilly. 6 very significant extent. Of course, as yoawn- and
7 But since you've just been on the floor, ane yeady 7 I won't go into application in response t@ thi
8 to answer now? This is a written questionthgyway. 8 question -- but as the Tribunal is aware | itKés
9 MR DAWES: Thank you, Madam Chair. This may irdibe 9 position is that all of the scientific adviedied on
10 an issue that the EU will come back to irtingi 10 does not approach either of those levelsaténality.
11 There are certain elements which | tiitekEU -- 11 There's a third possibility. | say ttias
12 when one looks at the English scientific repad the 12 possibility does not arise on a correct pration,
13 Scottish scientific report, there are twaredats which 13 but I will nonetheless, to seek to assisfitigunal
14 seem to be materially important when it cotndeoking 14 as fully as | can, articulate it.
15 at sandeel and its role in the ecosystemwillaot 15 And it would be this: that the flaw isrsaterial
16 rehearse these elements, but they are tnei®f age 16 that it could be said to affect whether drthe
17 and the element of space. The aim of a neurlld be 17 measure was truly based on the best avagalgstific
18 to reflect -- these elements should be iredughd 18 advice. | say you don't get there becaus&lyave to
19 properly taken into account in a model, based 19 cross one of those first two thresholds;ifipou
20 information that's reasonably available. 20 crossed one of those first two thresholds) th
21 Now, in the present case, when one apfiie to 21 wouldn't be best available scientific advitfeyou
22 the particular model in question, the EU'sitian is 22 don't cross that threshold, then the queiifrst:
23 that these two elements have not been taken i 23 did the decision-maker base itself on theicad which
24 account, and there are also additional eltstibat 24 has already passed the hurdle of "best &laila
25 the EU has identified. 25 scientific advice"?
Page 133 Page 135
16:45 1 Now, whether each and every elemestsne 16:48 1 And if it did base itself on it, faatly and in
2 a threshold of materiality | would say is @sjion 2 terms of a rational or objective relationsliiign
3 that the Tribunal may not -- when one looksaath and 3 that's enough. You don't, in my principalrsigsion,
4 every element, the Tribunal may not need ¢alothem 4 get at that stage to be able to say thefigdsia
5  down individually. But the EU's position st when 5 that's big enough that we should undo thengasi
6 one adds together the various elements imalegding 6 exercise.
7 elements which the other scientific advicegests are 7 Because all science will be capable afdpei
8 important elements, that this meets any tlotdsbf 8 improved in one way or another. Once it'stbe
9 materiality, so when one puts together theouar 9 available scientific advice", that's the ehthe
10  errors. 10 enquiry for those purposes. And then theétan"
11 THE CHAIRPERSON: Thank you, | understand yotmsigsions. 11 analysis is just: was it based on it, inalgdiational
12 So, United Kingdom. 12 or objective relationship?
13 MR JURATOWITCH: Thank you very much, Madam Chaiwson. 13 So | say the issue of a flaw being malteioesn't
14 The short answer to your question is: yes 14 arise at that third stage; but | accept titdgast
15 I'll endeavour to give a slightly longer aes\in order 15 as it was put by the Tribunal at one poimirdyithis
16  to seek to be of assistance. 16 hearing, it might credibly be thought to do $say
17 There are two scenarios in which theireqent of 17 not, for the reasons I've given.
18 materiality might arise. One would be tiet tflaw", 18 Thank you very much.
19 as the Tribunal put it, would be so great tha 19 THE CHAIRPERSON: Thank you, Mr Juratowitch.
20 relevant advice would cease to be scierififibe 20 Ms Norris you have the floor.
21 relevant sense. It could be material inw@t. The 21 MS NORRIS: As | said a few moments ago, we wihttie
22 second scenario is that it may diminish thelity of 22 endeavour to assist this Tribunal in undedstey
23 the advice to such an extent that there wiiaid be 23 what's really in dispute. And so with thaind,
24 some other scientific information or advieattwould 24 much in terms of the test of what has jushlmaid,
25  be better than the advice that containedlaie 25 we would agree with. It does have to be terigd
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16:50 1 difference. When we're talking about "®aeneasure 16:53 1 The UK, Mr Westaway, argues that thege

2 lack methodological and scientific rigour?sythe 2 "hav[ing] regard to" in the treaty implies eferential

3 flaws pointed to, assessed holistically, nrusbme 3 review by the Tribunal, which can be limited t

4 sense make a difference. We wouldn't sugghstwise. 4 monitoring of the decision-making processt Buwhat

5 Of course, then we come to the factuastpre of 5 extent does the wording of Article 494(3)¢fgting

6 whether we're across the thresholds in tHerdiit 6 that parties must "have regard to ... applying

7 scenarios that counsel for the United Kingdhas 7 proportionate ... measures" impact on thisdsted of

8 identified, and there we would respond to fgsther in 8 review?

9 writing. 9 So in other words, it's the measure abezh@mnd
10 THE CHAIRPERSON: Yes, thank you. 10 not only the measure as being developedthabds the
11 Just following up on what Mr Dawes sa&darding 11 question.

12 the two major flaws in the model used inEnglish 12 So | invite the United Kingdom to respdinst to
13 scientific report, which was the age/sizeasfdeel, 13 that question.
14 and also the spatial distribution. 14 MR WESTAWAY: Thank you, Madam Chair.
15 Just taking the age/size of sandeehatoras not 15 The word "applying" is one of a numbeveibs
16 in the 2013 key run ecosystem model; correct? 16 that's found behind the content: we have itmging"
17 MR DAWES: (Nods head) 17 and "ensuring" next to the various princifptes
18 THE CHAIRPERSON: Correct. So surely, if thaiflexists 18 Article 494(3).
19 in the original model, according to your sigsions 19 In effect, it's an indication -- and iy m
20 that this flaw was in the English scientiéport 20 submission, another indication -- of the siea-making
21 model, it's like comparing apples and orahgasad if 21 nature of the principles, a point | madeiearhat
22 the flaw was in the English scientific repsrrely 22 these are factors going to decision-making.
23 that same flaw was also in the ecosystem hficute 23 That one applies the precautionary grlaci
24 20137 24 absent -- if we step back from this conti#stsimply
25 MR DAWES: Thank you, Madam Chair. 25 how one can use the precautionary principle i
Page 137 Page 139

16:52 1 Again, while the EU may come back iiting on this 16:55 1 decision-making. It doesn't have, inlnéted

2 point, the 2013 model was not set up or desigo 2 Kingdom's submission, any special meaning teyioat.

3 evaluate whether or not a particular measusich in 3 And one cannot ignore "hav[ing] regard to"jckh
4 this case is the prohibition of sandeel irUdlwaters 4 governs all of those provisions. So "hav(iregard
5 of the North Sea -- so to that extent, thétés 5 to" sits there and was deliberately put theigovern
6 reason why the underlying 2013 model did ake tinto 6 all of them.

7 account, for example, age: because, in a sénese 7 Would it make a difference if the wordiimggtead
8 model's purpose was not to ascertain or tuaeaany 8 of being "hav[ing] regard to ... applying poojonate
9 particular measure. 9 measures", were "hav[ing] regard to ...

10 It is here that, in the English scientiport, 10 proportionality™? Not a significant diffeie in the
11 the model is being used to evaluate -- apah® of 11 United Kingdom's submission.
12 the English scientific report says -- to ass¢he 12 THE CHAIRPERSON: May | ask a follow-up questibecause
13 ecosystem risks and benefits" of a full dlesuAnd 13 in your statement just now, you have omittedword
14 it's to the extent that the model is thendpeised to 14 "principles”. So "having regard to the pififes of
15 ascertain this point that the European Usidmits 15 proportionality and non-discrimination”, didving
16 that age becomes something that must be itaticen 16 regard to applying the principles".
17 account in the model. When one looks at Wiemodel 17 So what is the relevance of the wordhtpples"
18 is being used to ascertain, that's whengbe a 18 here?
19 component becomes relevant. 19 MR WESTAWAY: Well, | touched on that earlierwhsn't
20 THE CHAIRPERSON: Thank you very much. Thatekful 20 attempting to set out a quote, or at leasettvere
21 clarification. And my apologies for askimgt, but 21 some ellipses. But no, it wasn't an interaio
22 | knew that this was going to be my last opputy to 22 omission at all. We fully accept that itticalated
23 ask any follow-up questions. So thank you. 23 as "principles".
24 The Tribunal will now turn to the issdestandard 24 That reminds us -- and | made submissiarthis
25 of review for the proportionality of a measur 25 earlier today -- that these are decision-ngaki
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16:57 1 principles, the factors that go into decisnaking. 17:.01 1 be to engage with the application of propoality in
2 It may be we can add a little more in writibgt 2 looking at the measures, and that's what megabie
3 | don't have more to add on that at this jurect 3 this case.
4 THE CHAIRPERSON: Yes, please, that would be hublpd 4 | think where the line in the sand needse
5 explain that a bit more in writing. 5 drawn, because one is looking at a treatyh®first
6 So, European Union. 6 time, is that the wording deliberately doego'that
7 MS NORRIS: Madam Chairperson, we have made a euofb 7 far. But | do appreciate what may be a fiiséirtttion
8 submissions going precisely to what we salyas 8 between those two.
9 significance of that term "applying", and ves sndeed 9 JUSTICE UNTERHALTER: What it seems to contemplaténat
10 that it does indicate that the output hasesom 10 one has to have regard to how a measuréstbeing
11 relevance. But that is also because of Wasito be 11 contemplated will be applied in a proporttenaanner
12 read into the term "shall decide on" in Aeti¢96(1). 12 in order to secure conservation of marinedjv
13 And the "decide on", we could also refolate that, 13 resources. In other words, it's concerndahtov how
14 as counsel for the United Kingdom offeredfiint 14 the measure under contemplation will compt
15 potential wording: perhaps the parties chalee said, 15 the principle as to how in application -other
16 "Each Party, when deciding on, shall havane¢p". 16 words, in the real world, as it were -- wihatill do
17 But that's not what they said. They saidllsfecide 17 for conservation that comports with the idea
18 on", and it is that which has to be read ttegrewith 18 proportionality.
19 494(3). And the principle -- and it is angiple -- 19 Is that a fair way of reading this orhot
20 to which regard should be had is one thas tméhe 20 MR WESTAWAY: | wouldn't fundamentally disagreémthat
21 application of proportionality and non-disaination. 21 characterisation. It's to have regard tdabtors
22 THE CHAIRPERSON: Thank you for your submissions. 22 that go to proportionality as a matter oflegagion.
23 JUSTICE UNTERHALTER: | wonder if | could haveéalow-up 23 JUSTICE UNTERHALTER: Yes, thank you.
24 guestion to the UK. 24 THE CHAIRPERSON: Thank you very much.
25 You gave us a menu of interpretations, fio all, 25 Just a final couple of questions. | kribe/time
Page 141 Page 143
16:58 1 and you opted for the second of your fimuns on the | 17:02 1 is marching on. So if you don't mind, wit just
2 menu. 2 continue on with a couple of questions.
3 I'm wondering whether that interpretatfigmit 3 The Tribunal's first question is for the
4 actually taking out the word "applying". Ither 4 United Kingdom.
5 words, read the provision as if the word "gjng" 5 In the oral submissions today, we wererretl to
6 wasn't there. Because yours is, as it were, 6 a number of different passages, particularthe
7 a procedural account of this provision, whetbare 7 ministerial submissions and the de minimigsssent,
8 seems to be a concern here for the questibovef 8 in which you referred us to the conclusiorz there
9 you apply the measure to achieve certain ends. 9 reached regarding the benefits of the measure
10 So perhaps you could help us to see widt 10 outweighing its costs. Perhaps also thitddoel later
11 "applying" is doing, and whether that comeser to 11 answered in writing. But it seemed to us there was
12 the third item on your menu, rather thansésgond. 12 very little reasoning to be found in thosesaaes as
13 MR WESTAWAY: The short answer to the point iatth 13 to how the weighing exercise was done tvauat these
14 "applying" is not doing that work, because bas to 14 conclusions.
15 read it after "have regard to". And one carfor this 15 So in other words, we had the factorsweae had
16 purpose -- it's very important -- ignore "baggard 16 regard to, and we had the outcome, the csinclubut
17 to". Were it the case that the provisiorunexgyl the 17 there was nothing in between, if | can pthat way,
18 application of, that could and would haverbead. 18 quite colloquially.
19 In terms of what "having regard to .plgimg" 19 MR WESTAWAY: | think part of that is the limitans of
20 means, I've just made submissions on thabtens, 20 referring the Tribunal to passages, partiyrtbed to
21 going back to the options, having regardhtse 21 get through submissions relatively swiftly.
22 constituent factors that go to the applicatib 22 It goes without saying that the ministeri
23 proportionality. That's how one, | think, kea some 23 submissions themselves need to be read bela and
24 sense of this. And as I've submitted, inyreases, 24 understood in the context of what they afgchvis
25 the practical approach that the partiesagitipt will 25 submissions made in the course of a prockseevihere
Page 142 Page 144
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17.04 1 have been prior ministerial submissiofsd in the 17.08 1 part of the measure, or the English measkior the
2 record there are others -- not, perhaps nudiiGifll 2 Scottish measure, we have an act, a law wtieamble.
3 of them -- and there are a number of docuneerds 3 For the English measure, what we have arati@ns
4 assessments that would have been appendadaatsv 4 from the MMO, or else ...
5 points to those submissions. 5 Where is to be found exactly the full s=op
6 So | think, Madam Chair, the best way edlthg 6 the English measure?
7 with the question is to attempt to point thibdnal to 7 MS NORRIS: On a general level, to the extent tifaifs
8 a little more than just those key passagetheso 8 a question for the European Union, we woukhytthat
9 Tribunal can have a sense of where theytfit in 9 that would fall exclusively in the scientiBwidence.
10 the bigger picture. What those key passages 10 It's the decision-maker. And the sciengfidence is
11 demonstrate, and why | impressed those uon t 11 part of what a decision-maker may take ictmant when
12 Tribunal, is they demonstrate that the 12 deciding on a fisheries management meafute.
13 weighing/balancing exercise with the factorind 13 certainly we would expect to see other docuatmn
14 was done. 14 showing how, on the basis of not only thargdic
15 THE CHAIRPERSON: Thank you. Yes, | apprecidtéslwas 15 evidence but other factors, a conclusionmashed.
16 likely to be something that you would needrewer in 16 So to the extent that | referred to apdot
17 writing. But that would be very helpful, bese that 17 assessment, | was referring more to thedf/pe
18 gives -- that would be helpful to our assesgm 18 regulatory impact assessment that regulaiegsapply
19 In a similar vein, to the European Unigmy have 19 or prepare before adopting a legislative nreas
20 suggested that in undertaking the properhirigof the 20 Now, | don't want to stray into the io&ties of
21 benefits and impacts of a measure, the Talthas to 21 UK law, but certainly the ministerial staterteemay be
22 analyse the "what" that is to be weighedtbadhow" 22 precisely the type of document in which omelld expect
23 that weighing is undertaken. 23 to see how the decision-maker applied theidrio
24 So does this mean that the Tribunal tvézok for 24 those different factors, rather than simply
25 evidence of how a party weighed and balatieed 25 an enumeration of them.
Page 145 Page 147
17:.06 1 benefits and detrimental impacts of a oreasnd not 17:09 1 So we certainly wouldn't be so restgcas to say
2 simply what, and the outcome? And if so, ldowou 2 it can only be in the scientific evidencelitse
3 envisage that such a demonstration of the "lcaw be 3 PROFESSOR RUIZ FABRI: Thank you. That's helpful.
4 shown? 4 THE CHAIRPERSON: Thank you very much.
5 MS NORRIS: This is also a question which we wadthe back 5 So thank you to the Agents and counskbuf
6 to in more detail. 6 delegations, the European Union and the Uiteddom.
7 But we do say that there should be some 7 As | mentioned right at the beginningto$t
8 demonstration of the "what", and that is whene see 8 session, we have a number of questions whéctvill
9 that a factor has been identified. Whenirihes to 9 provide tonight in writing for you. They ramgcross
10 looking at the "how" that weighing has beenej 10 a number of different areas. But in thergges of
11 a measure itself may provide some evidenbewfthat 11 time, we felt it was important to give yosemse of
12 weighing has been done. In this case, weorethe 12 our main issues and our main questions thdtad for
13 measure itself as showing that there wasaio r 13 you. But that doesn't mean to say that &itlyeoother
14 weighing and balancing between the interests. 14 guestions or the other claims that we havenemtioned
15 Now, on a more general level, there mact 15 in this session are not also important.
16 assessments prepared prior to regulatoryuresabeing 16 So | have already indicated that we pritivide
17 adopted, and one might expect to see maneatkanple 17 those questions in writing tonight, with guest that
18 identification of a factor, but some fornre&soning 18 you provide answers on 5 February; and et by
19 to explain why a factor was considered ndito 19 10 February you will have an opportunity tovide your
20 particularly significant or significant, andw 20 responses to the respective party's answénege
21 the measure related to those factors. 21 questions, and on 10 February we will arditgp
22 PROFESSOR RUIZ FABRI: Just to follow a bit oatth 22 receiving from you your final written submisss.
23 You referred there -- the weighing ex&rshould 23 The deadlines are as set out in PO1, justt®those,
24 be, in your view, in the scientific repoiB2cause one 24 which is, | think, quite late at night: might,
25 difficulty we may have is with regard to tBeglish 25 my recollection goes.
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17211 1 There was one final issue that | wéideraise, 17:14 1 a difference to the Tribunal, the Unitédd€om would
2 which is the corrections to the transcrigRgsocedural 2 tends towards Friday the 14th, rather thariftle. If
3 Order No. 2, paragraph 9.2, says that: 3 it does make a difference to the Tribunal oiveourse
4 "... the ... Tribunal shall consult [witije 4 wish to assist the Tribunal.
5 Parties on the need, scope, and schedule for . 5 But could | take this opportunity to, witsspect,
6 correction ... to the transcripts at the casion of 6 echo the Chairperson's gratitude towards MBean for
7 the hearing.” 7 the transcripts. Thank you.
8 It also refers to redactions; but sin@rdlwas no 8 MS NORRIS: The European Union would also be tiedig to
9 confidential information during the oral hewy,i | take 9 have until 14 February to review the trangsrip
10 it that we're not dealing with redactionst ju 10 THE CHAIRPERSON: Thank you very much. So l4rbaty
11 corrections to the transcripts. 11 it is.
12 So are you ready to agree now on a date f 12 With that, that concludes all our busirfes the
13 [transcript corrections], noting the factttha sure 13 oral hearing. | want to finally express rimcere
14 you will wish to have those corrected traipsicms 14 thanks to my fellow arbitrators, Honourahlstite
15 prior to your final written submissions oe tt0th? So 15 David Unterhalter and Professor Héléne Ralwrit-for
16 we will need to perhaps work back from 10rEaty as to 16 their assistance; and of course to the PQ@feBwiat
17 when you could provide those. 17 and Registry, who have been of invaluablstasge to
18 MR JURATOWITCH: Madam Chairperson, from the 18 the Tribunal.
19 United Kingdom's perspective, given the gtifiet 19 I would also like to formally thank thgénts and
20 deadlines for the answers of questions aittewr 20 counsel for the European Union and the Uridieddom.
21 submissions, it may, in the scheme of thihgsa more 21 You have presented your respective positiens
22 practical -- albeit less pure -- alternativéeave 22 eloquently, and you have assisted the Tribuna
23 the correction of transcripts until after wnétten 23 considerably in undertaking the very diffidalsk that
24 submissions. 24 we have before us.
25 That of course at least creates a thealeisk 25 With that, | would like to now close thal
Page 149 Page 151
17112 1 that something in the written submissionald need 17:16 1 hearing. So we are now closed. Thank ypu
2 correction based on the transcripts. Buiightyin 2 (5.16 pm)
3 all of the circumstances taken together, v®ie 3 (The hearing concluded)
4 proportionate approach. 4
5 | haven't consulted with my colleaguethat 5
6 European Union on that; | don't know theimwie 6
7 THE CHAIRPERSON: European Union? 7
8 MS NORRIS: The European Union is open to thatirely 8
9 pragmatic solution, not least because we baea 9
10 reading the transcripts, which we have héipheen 10
11 provided with on a rolling basis, and we have 11
12 identified any major problem that we thinkuleblead to 12
13 a significant risk. So we would be operhat.t 13
14 THE CHAIRPERSON: Okay. Thank you very muchtfat. 14
15 And it is due to our very excellent courtagpr, 15
16 Mr McGowan, who does such excellent transsribat 16
17 the parties can agree to that. 17
18 So in that respect, if the submissioasiaie on 18
19 10 February, then you will need at leaserhpps on 19
20 12 February; would that be appropriate?|doking to 20
21 the PCA Registrar here for guidance. 12 lhf 21
22 DR SABANOGULLARI: Madam Chair, | am entirely the hands 22
23 of the parties. Perhaps they can state positions 23
24 on whether that would be an appropriate deadl 24
25 MR JURATOWITCH: Madam Chair, if it wouldn't make 25
Page 150 Page 152
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