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09:31 1 Wednesdd&y,January 2025 10:04 1 claim 1. Mr Westaway will address youctaim 2, on
2 (10.00 am) 2 having regard to applying measures that are
3 THE CHAIRPERSON: Good morning, ladies and gentlem 3 proportionate and non-discriminatory, and Hedeal
4 This is the second day of the oral hearing@# Case 4 with aspects of claim 3 so far as that remains
5 No. 2024-45, UK-Sandeel, European Union 5 necessary.
6 v United Kingdom. 6 We are conscious from the Tribunal's emitt
7 Today we will hear from the United Kingdor@o you 7 questions on Monday and its questions to theliing
8 have the floor. Thank you. 8 the course of yesterday that the Tribunakir@sdy
9 Opening statement on behalf of the Unitecjilam 9 carefully read and considered the written ssions.
10 MR JURATOWITCH: Thank you very much, Madam Chaison, 10 But we are also conscious that in the tigiheframe
11 members of the Tribunal. 11 applicable to this case, the Tribunal mayyethave
12 The United Kingdom'’s objective was tospergood 12 been able to fully absorb at least someefatevant
13 environmental status for the North Sea etesys The 13 content of the exhibits.
14 United Kingdom sought, received and consitidatailed 14 With that in mind, we will today haveeker
15 scientific advice explaining the role of sagldn that 15 objectives.
16 ecosystem. It considered all other relewsatters, 16 The first is to draw the Tribunal's atim to the
17 and then it decided to prohibit fishing fandeel in 17 key aspects of the evidence. Where a doduimenthe
18 its waters in order to pursue that objective; 18 core bundle, we will ask you to look at tlaatg we
19 particular, through seeking to increase seinde 19 would ask you, with respect, to have it tocheduring
20 abundance so as to increase the biomasgsilieince 20 the course of our submissions. Where a deotiis not
21 of the species that feed on sandeel. 21 in the core bundle, or where it's a diagramefiting
22 The European Union now challenges thattipition, 22 from being enlarged, we will resort to PoveinP
23 and there are two short and complete answénge EU's 23 slides, as ominously foreshadowed on thesssre
24 claims. 24 The second objective is to encapsul&Jikis
25 The first is that whatever criticism t8e might 25 positions on the application of the termthef TCA to
Page 1 Page 3
10:02 1 make of the science the UK relied onBbeputs 10:06 1 the matters covered in that evidence.
2 forward no other available scientific adviet,alone 2 And the third is to respond to the Trikiga
3 any better scientific advice, concerning thiees issue. 3 questions, whether those in writing just inatte of
4 That, members of the Tribunal, is dispositf¢he 4 the hearing, those posed to the EU yestendago
5 claim under Article 496(2) of the TCA. 5 further ones that the Tribunal may have todayd of
6 The second point is that Article 496(&ad with 6 course we certainly welcome any questions fiten
7 the subsection of 494 concerning proportityaind 7 Tribunal as they occur to you during the cewfour
8 non-discrimination, requires the UK to havd hegard 8 submissions.
9 to applying proportionate and non-discrimimato 9 Members of the Tribunal, | then turn toiext, and
10 measures in its waters. The UK explicitipsidered 10 to the first point of context that | will agdds. The
11 those matters, and went further and concltliidhe 11 first two are factual, and the third is legal
12 measures were proportionate and non-discatary, and 12 The first is that even just from the pergive of
13 thus the UK obviously performed that obligati The 13 the ICES's approach of advising on maximustesuable
14 measures were themselves also not dispropaté or 14 yield of sandeel stocks, the precautionargksievel
15 discriminatory considered objectively, buttls not 15 in relevant areas of the North Sea is nowiritice
16 what the TCA requires. 16 relevant past has often not been met.
17 Members of the Tribunal, today | will hernsider 17 I'm conscious of a question that the Qleason
18 three points of overall context. And to pdavyou 18 posed yesterday about the different areaonS
19 with a sketch of the submissions of the UKrall, once 19 slide 2, the Tribunal will see a map. It @snfrom
20 | have covered those three points of conkstBoileau 20 C-45 at page 8.
21 and | will deal with claim 1, concerning whet the 21 For management purposes, ICES dividemosgace
22 measures were based on the best availablgifici 22 into different areas, and the Greater Noet iS
23 advice. She will deal specifically with tmedelling 23 ICES's sub-area 4. Within it, there are seandeel
24 that formed part of the English scientifipad; and 24 stock assessment areas. The Tribunal meghinghe
25 before she does that, | will address the iaea of 25 documents reference to divisions 4a, b amithin the
Page 2 Page 4
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10:07 1 North Sea, but nothing turns on thosequéair 10:11 1 Scottish waters.
2 subdivisions for the purposes of this case. 2 "ICES advises that when the precautioapproach
3 Where there is an "r", it means that trelsel 3 is applied, there should be zero catchesdh ebthe
4 area was revised in 2016, following the cozedif 4 years 2023 and 2024."
5 these seven areas in 2011. The ones witheut'tare 5 And that advice is from February 2023.
6 now as they were upon creation in 2011. 6 For sandeel area 6, that's bundle taS1®.
7 The black line of course shows maritimeriaries. 7 We're now between Denmark and Sweden.
8 And one can see from that that English watessn 1r, 8 "ICES advises that when the precautioapproach
9 3 and 4, and Scottish waters in 3r, 4, 5r7and 9 is applied, catches should be no more tharidities in
10 The sandeel areas are determined acgdadthe 10 each of the years 2023 and 2024."
11 locations of the sandeel populations, amaf sourse 11 Then the last in our march through theseandeel
12 they don't respect the boundaries. ICEStésasted 12 areas is, it will not surprise you to heahind
13 in the stock, not the boundaries. 13 tab 11. Thatis C-[17] for sandeel areaviiich
14 With that map as the context, | propase to take 14 surrounds the Shetland Islands.
15 the Tribunal to the most recent ICES stockcador 15 "ICES advises that when the precautioapproach
16 each of those areas, and if | could ask gouto take 16 is applied, there should be zero catcheadh ef the
17 up your bundles. 17 years 2023 and 2024."
18 The first document to which I'd ask youurn is 18 So looking at the North Sea as a whaoieeat
19 attab 5, it's C-11, and it's the most readwice for 19 advice, just on the basis of considering sahstocks,
20 sandeel area 1r. It need not detain us lEgause 20 before considering the needs of their predats such,
21 the first substantive line simply notes that: 21 is zero catch, or close to it, for much & Morth Sea
22 "ICES advises that when the maximum adtée 22 in any event.
23 yield approach is applied, catches shoulabb®ore 23 For Scottish waters, ICES currently aglvizsero
24 than 132 315 tonnes in 2004." 24 catch for the entirety of those waters. Erglish
25 So you can see as against the map, fibrat's 25 waters, it is only the southernmost areaishat
Page 5 Page 7
10:10 1 sandeel area 1r. 10:13 1 included in a sandeel area where the raostit ICES
2 The next one is the next tab, tab 6 (C-T2jis is 2 advice envisages any catch at all; that'sesnd
3 the most recent advice for sandeel area Zhadfi 3 area 1r. For the other two sandeel areagichw
4 course doesn't involve UK waters, but fordbetext of 4 English waters fall -- that's 3r and 4 -- IGESatch
5 the North Sea ecosystem as a whole, | britogyiour 5 advice is zero.
6 attention. ICES advises that for sandeekstoc 6 The European Union understandably empts it
7 "... when the maximum sustainable yielgraach is 7 ICES's catch advice can vary considerably fyear to
8 applied ..." 8 year. That is certainly correct. But it does
9 This is the first line of that document: 9 change the character of the status quo, vihiah
10 "... catches in 2024 should be no maaa th 10 we have just seen.
11 35 925 tonnes." 11 That, members of the Tribunal, is theenir
12 That's sandeel area 2r. 12 position. And still within my first point aontext on
13 Tab 7 (C-13) has the most recent adaicedndeel 13 ICES's advice, | propose now to look alssoate of the
14 area 3r, a part of which does involve UK wsateAnd 14 history. And that involves a document cligdhe
15 it says, in the first line: 15 European Union: it's C-74, it's an ICES 2@ddrking
16 "ICES advises that when the maximum saibée 16 Group report. So the document is alreadyesbfryears
17 yield approach is applied, there should be zatch in 17 old, but I'll consider it for what it saysoaih the
18 2004." 18 even more distant past.
19 That takes us to sandeel area 4 on, wioichvere 19 There's an extract of it on slide 3, whes said
20 concentrating yesterday. It's at tab 8 (-14 20 that:
21 "ICES advises that when the maximum fedtée 21 "Several banks in the Norwegian EEZ hate
22 yield approach is applied, there should Ibe eatch in 22 provided landings for the last 8-12 yearShese
23 2024." 23 fishing banks are considered commerciallyedeq,
24 The next is at tab 9 (C-15). This isdandeel 24 [that is] the concentrations are too lowrovjzle
25 area 5r, mostly off the coast of Norway, dxlging into 25 a profitable fishery."
Page 6 Page 8
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10:15 1 If we move on to slide 4, which ighie same 10:19 1 that is even just from the perspectiveanideel stock

2 document: 2 as such.

3 "Some of the more southerly banks in tbeaégian 3 I come then, members of the Tribunal, to

4 EEZ were repopulated by new recruitment ir6200t 4 a particular application of why that all medte

5 commercially depleted again in 2007 or 2008 .. 5 Paragraph 72 of the EU's Written Submigsidich,

6 If we move now to the next slide, whicimasv 5, 6 for convenience, is on slide 6, says that:

7 still within the same document, this is thexpon 7 "The escapement strategy ensures thatdith Sea

8 which I'd ask the Tribunal to pause in patéicu 8 sandeel fishery is exploited in a sustaineidaner."

9 "Most of the fishing grounds in the NonigegEEZ 9 The Tribunal had that point emphasisatidgain
10 were commercially depleted during a perioémtie 10 yesterday. "Thus", the Written Submissionticoies:
11 assessment suggested that [spawning statlab) was 11 "... since 2010:

12 well above [the precautionary biomass level]. 12 "a. the biomass of adults in sandeel gemant
13 In addition, evidence from 2007 and 2008 estygthat 13 area 1r has been above B lim in every yeae2010
14 fishing grounds can be commercially depletihin 14 apart from 2014 ..."
15 a few weeks without marked decreases inHqagc unit 15 And then the submission cites a 2024 1&pSrt,
16 of effort] in tonnes ..." 16 which is at C-37.
17 Now, the Bpa, the precautionary biomeesl| is 17 At page 532 of that ICES document, wiisabn your
18 the precautionary level of adult spawninglstiomass. 18 slide 7, is heading 9.2.8, dealing with sehdeea 1r,
19 That means that the depletion occurred wiesgawning 19 and it says this, under the heading "Stoekds":
20 stock biomass was -- | quote from ICES --II'aleove" 20 "The perception of the stock have changed
21 what was supposed to be the precautionaey. l&nd 21 dramatically after the last benchmark ... Stoek
22 the Tribunal has seen that this happenedqréckly 22 summary ... shows that [spawning stock bigirtasve
23 indeed. 23 been at or below [precautionary biomassPio¥2
24 It's not, members of the Tribunal, aditth 24 2013-2015, 2019, and 2021-2022, whereasd8 20
25 surprising that things can change quicklgabee the 25 [spawning stock biomass] has been abovedptienary
Page 9 Page 11

10:17 1 majority of sandeel are not capable afadyrtion 10:21 1 biomass]. The stock has only been betbwnijass limit]

2 until they are more than two years old, amddéthem 2 in 2014."

3 survive beyond three or four years old. Téferences 3 The Tribunal will have noticed that the BU

4 for that are collected in the UK's Written 8ussion at 4 relying just on that last sentence, focusimg@dim.

5 paragraph 120. 5 There are, members of the Tribunal, two proklgith

6 Because of the short lives of sandeel IGEs 6 that.

7 since 2011 -- as has been emphasised to yihe U -- 7 The first is that it obviously needs torbad with

8 set its catch advice using what it calls acdpement” 8 the sentence before it. ICES uses the piiecauy

9 approach. That means setting the advicethatigoal 9 biomass level for its escapement approacttheot
10 that after the fishing season, enough fishhave 10 biomass limit. That precautionary level hasbeen
11 survived so as to reduce the risk of poauitnent 11 met in those additional six years. If onerte from
12 the following year. 12 2013 up to the present for sandeel area1, th
13 "Recruitment" in the context of sandsedimply 13 precautionary biomass level has not beemmet than
14 how many sandeel reach the stage of seittlioghe 14 half the time.

15 sand bank about six months after they hage Spawned. 15 Related to that point, higher on the spage,

16 ICES uses two reference points for tlzeveing 16 the same document says:

17 stock biomass in this context. One you s 17 "For recruitment and SSB, there seerhsive

18 referred to as "B lim": that is the biomasstl 18 an overestimation in the previous assessrtents

19 That's the size of the spawning stock biorhaksv 19 I would ask the Tribunal to recall tHaistis the

20 which there is a high risk of reduced reansitt. 20 one sandeel area involving English or Sdottiaters in

21 The other reference -- and you've sdsn th 21 which ICES is not currently advising zerccbat

22 already -- is "Bpa': that's the precautiori@oymass. 22 The second problem, members of the Tahuvith

23 That builds in a safety margin above the bisgrimit, 23 the EU's reliance on this document synthegidata for

24 above B lim, to account for uncertainty. flimargin is 24 multiple years is that there is even furteézvant

25 not invulnerable, as the Norwegian exampbsvsh And 25 context for two recent years. And that ceinsbows
Page 10 Page 12
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1023 1 that for at least two years where theaurgenary 10:27 1 restore the ecosystem, precautionarydeel
2 limit was not met but the absolute biomasd kmas not 2 obviously far more relevant.
3 breached, ICES was estimating at the begirufitige 3 Members of the Tribunal, that is the fsint of
4 year that the stock level had breached therddomass 4 context. And unless | can assist you withrither,
5 limit. 5 I'l now move to the second.
6 The first of those is on slide 8 at C-F4is is 6 THE CHAIRPERSON: Please go ahead.
7 an extract from the ICES stock advice for sahd 7 MR JURATOWITCH: The second concerns existingistdnical
8 area 1r for 2019. The ones that | took yoauph in 8 UK measures that are relevant to sandeelthend are
9 the bundle are the most recent ones; thimis t 9 four.
10 equivalent document for 2019 for sandeel aresnd 10 The first is the closure of a small sahdishery
11 on page 2, it says: 11 off the Shetland Islands in the 1990s. Wretdwed to
12 "The large charge in the advice from yearear 12 have it detain us longer, but the referead@ 50,
13 can be explained by the marked interannuéhitity 13 pages 48 and 50, and C-45, page 11.
14 of biomass and recruitment as well as thig ear 14 The second -- and | have put on youeslid
15 maturation, both of which are typical forr@i-living 15 a figure that's now well known to you (C-page 19) --
16 species. Stock size at the beginning of 2019 16 is the 2000 closure extending from, but byneans
17 estimated to be below [the biomass limit] trisl has 17 limited to, the Firth of Forth. That, as ywave
18 contributed to the reduction in advised das2019." 18 heard, was implemented by EU regulation,igreimained
19 Ultimately, for 2019 as a whole, the spiag stock 19 in assimilated law within the United Kingdaiter the
20 biomass was below the precautionary levelitthad 20 United Kingdom withdrew from the European &uni
21 not breached the absolute biomass limit spedBut in 21 The southernmost section extends abokil@@etres
22 February 2019, ICES was estimating thatexb#ginning 22 fromthe shore. The Tribunal will see thalesdn the
23 of 2019 the biomass level was below the afsdimit. 23 bottom right-hand corner. And if one estiesdtom
24 The second example is on slide 9. EhiR-65. 24 that scale, the boundary of SA4 -- whictthas
25 It's the ICES stock advice, we're still ondssel 25 Tribunal knows, is the lilac line -- is about
Page 13 Page 15
10:25 1 area 1r, this time for 2020. It's on pagé the 10:29 1 100 kilometres out to sea along that damaef
2 document, but the extract that's relevanhigaur 2 latitude, if one extends from the lower edfjthe
3 screens and on the slide: 3 closed area.
4 "[Spawning stock biomass] was estimatduktbelow 4 So to answer one of the Chairperson'stigmassfrom
5 [biomass limit] at the beginning of 2020 assult of 5 yesterday, the limit between the ScottishiEmnglish
6 the downward revision of the 2018 recruitraerd 6 waters is in black, and hits the key just etioe
7 a lower than expected weight-at-age." 7 green hatching for the marine protected aréast's
8 So the same issue arose in 2020. In BabR020, 8 the division between English and Scottish vgatend so
9 ICES was estimating that the spawning stookbss was 9 the closed area straddles just Scottish agtigen
10 below the absolute limit, although in the &rdhat 10 waters.
11 year it was below the precautionary limit, ot in 11 That's the second.
12 the breach of the absolute biomass limit. 12 The third is marine protected areasitiwtide
13 The main point, members of the Tributwatake 13 sandeel as a protected feature. Thereme. tihe
14 from all of this is that even just from trergpective 14 first of them is Turbot Bank, which the Tnital sees
15 of ICES's advice directed to maintainingrti@imum 15 just outside and perhaps tending into thehieat closed
16 sustainable yield of sandeel, without taliitig 16 area; North-West Orkney in the north; anchduether
17 account the needs of their predators as swueh,just 17 north, in close proximity to the Shetlandutgls, it's
18 from that perspective, the EU is lookingat absolute 18 the small green dots around the Shetlandshwiou can
19 floor by regarding biomass limit as relevant. 19 see from where it says Mousa to Boddam.
20 ICES aims at the precautionary leveld Arat 20 Now, those marine protected areas were al
21 precautionary level has not been met inrifgignt 21 designated in 2014, as the Scottish Strategic
22 number of recent years, despite the useeof th 22 Environmental Assessment, which is at C-&&ynds at
23 escapement approach on which the EU plackshaavy 23 paragraph 2.2.3.
24 emphasis. For the UK's objective of enhanttie 24 That's the third.
25 resilience of sandeel populations so asdtegrand 25 The fourth is the UK declining to allaeéb any
Page 14 Page 16
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10:31 1 UK vessel its share of the total allowataleh for 10:35 1 paragraph (f).
2 sandeel since 2021. That's usefully sumntirsthe 2 [Article] 495, still within "Initial Progions",
3 Scottish court judgment in which a challergéhbse 3 contains "Definitions". 1(b) is the "precauéry
4 decisions as breaches of Article 1, Protoaxfl the 4 approach to fisheries management". That'defined
5 European Court of Human Rights was dismis3étt's 5 term: "precautionary approach to fisheriesagament".
6 RLA-10 at paragraphs 10 to 12. 6 And it means:
7 That decision by the UK is, in my subnussiquite 7 "... an approach according to which theeabe of
8 a significant point. The UK did not succeed i 8 adequate scientific information does not jysti
9 convincing the EU to reduce the sandeel TAZ:to, but 9 postponing or failing to take management nressio
10 the UK nonetheless unilaterally preventedita 10 conserve target species, associated or deqesykcies
11 vessels from catching any sandeel in UK \gaayway. 11 and non-target species and their environthent.
12 The only vessels, as a result, fishing fadsal in UK 12 That is significant because it specificadcludes
13 waters since 2021 are not UK vessels. 13 a precautionary approach to the relevantystars and
14 To summarise then on the second poicbotext, 14 the different participants in it, not justhe
15 it is that the current prohibitions followoe other 15 species specifically targeted by a measure.
16 more restricted efforts to protect sandeel. 16 Itis, of course, ecosystem considerattbat will
17 Those, members of the Tribunal, arewepoints 17 often involve the most uncertainty: that'ssuse of
18 of factual context. The third point of coritis 18 the complexity of multiple interactions withi
19 legal. 19 an ecosystem, and because of the variatnilttye data
20 The Tribunal has in the bundle behinditisé tab 20 available in respect of the different papigits in
21 extracts from the TCA. Heading Five, asThbunal 21 any given ecosystem. That means that @lsdbfor
22 knows well, concerns "Fisheries". Chapteortains 22 the precautionary approach as defined herfesfeeries
23 the "Initial Provisions". One sees that andie 23 management to attach specifically to ecosyste
24 page 12. 24 considerations.
25 The first of those is Article 493, whiobncerns 25 I will return, members of the Tribunal your
Page 17 Page 19
1033 1 the sovereign rights of coastal statestta Tribunal 10:37 1 question 9(e), about whether there iffardnce
2 will note the specific reference to UNCLOShaT 2 between this and the precautionary principlased in
3 reflects Recital 20 of the TCA. The UK addessthe 3 other international instruments. But this is
4 relevant provisions of UNCLOS in its writtanbsnissions 4 a convenient point to emphasise that whaiisgo
5 at pages 18 to 20. 5 defined here, and used not only in the TCA but
6 The short but important point is thattbastal 6 specifically in Heading Five on "Fisheries'niot
7 state has sovereign rights to exploit, coresend 7 a precautionary approach or a precautionangipte in
8 manage the fish in its territorial sea anduestee 8 general terms, but specifically a precautipagaproach
9 economic zone, and it has jurisdiction witharel to 9 to fisheries management.
10 the protection and preservation of the marine 10 Continuing -- please.
11 environment in those areas. Now, of coureetdastal 11 THE CHAIRPERSON: Sorry, may | -- and thank you.
12 state can exercise those rights and jurisdby 12 | appreciate your understanding with my qoast
13 choosing to cooperate with others. But r@guy power 13 If | can just simply have a little bitrfoer
14 rests exclusively with the coastal state,athdrs are 14 explanation from you regarding the staterteat
15 required to comply with the laws and regalaiof the 15 you made that the "precautionary approadisheries
16 coastal state. 16 management" as defined in Article 495 attache
17 Article 494, still within "Initial Proviens", is 17 specifically to ecosystem considerations.
18 "Objectives and principles". The Tribunahisll aware 18 You are placing weight, it seems, in your
19 that 494(3)(a) refers to applying the praocaary 19 introduction, to the words at the end, "drdrt
20 approach to fisheries management. 20 environment". So the "management measuresnigerve
21 | would emphasise, just over the pag®dmundle 21 target species, associated or dependenespmauil
22 page 14, that subparagraph (e) specifioaibrs to 22 non-target species"”, those are all sortsbifiies
23 the "marine ecosystem": it's at the end effitist 23 management species, and then it adds, "eird th
24 line of (e). 24 environment".
25 Mr Westaway, as I've indicated, will retto 25 So your interpretation of "and their eamment"
Page 18 Page 20
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10:39 1 means the entire ecosystem is what iprifEautionary 10:43 1 trade area”, in conformity with trade fostents. And
2 approach is attaching to; is that correct? 2 it's in that context that Article 515 affirrie
3 MR JURATOWITCH: Thank you, Madam Chair, for raigithat. 3 parties' rights and obligations under the WabBeement.
4 I must not have been sufficiently clear. 4 It's also in that context in which Arti@&6, on
5 Target species, if we relate it to thise;dahe 5 bundle page 41, provides that:
6 target species of the measure is sandeel. But 6 "The interpretation and application of the
7 an associated or dependent species, or aanget-t 7 provisions of this Part shall take into acdoetevant
8 species, in my submission, would cover predatb 8 interpretations in reports of WTO panels ..."
9 sandeel. So the ecosystem consideratiocaspgorated 9 And it goes on.
10 by the reference to "associated or deperspenies and 10 WTO jurisprudence is only to be takeo atcount
11 non-target species", as well as the poinwitich the 11 so far as it is relevant. There's certainady
12 Chair was alighting, "and their environmerb those 12 suggestion from this article that it's birgdionly
13 points, taken together, cover the ecosysterhich the 13 that it is to be taken into account, and amépfar as
14 target species lives. 14 it is relevant.
15 THE CHAIRPERSON: Thank you, that's very cle@no the 15 This, members of the Tribunal, is noasecabout
16 "associated or dependent species" are itfacharine 16 trade in fish; it is a case about catchisg fn
17 mammals and the seabirds? 17 waters that are not yours. The startingtpsinot
18 MR JURATOWITCH: In this case, yes. 18 free access to markets subject to necessary
19 THE CHAIRPERSON: In this case. Thank you. 19 restrictions. The starting point is thatréhis no
20 MR JURATOWITCH: And the predatory fish. 20 right to go into another state's waters akd its
21 THE CHAIRPERSON: And the predatory fish in partar comes 21 living natural resources unless granted thed only
22 under the "non-target species" as well, wotiitP 22 on the terms granted.
23 MR JURATOWITCH: As well -- 23 The UK accepts that WTO jurisprudence kg
24 THE CHAIRPERSON: As well as the "associatedepeshdent”. 24 other areas of international law, be considiéry the
25 Thank you very much. 25 Tribunal so far as it is useful. But it masspecial
Page 21 Page 23
10:40 1 MR JURATOWITCH: Thank you very much. 10145 1 status where it is not relevant to thestioe before
2 We then come on to Chapter 2. It startsundle 2 you, and Article 516 does not make it releveimere
3 page 17. It's on "Conservation and Sustainabl 3 it is otherwise not relevant.
4 Exploitation". And within it is Article 4960 4 Of more relevance is Article 4 of the TEAhat's
5 "Fisheries management”, and of course | eflinn to 5 on bundle page 10 -- which simply provides fbathe
6 that in the context of the EU's specific claim 6 whole of the TCA, the rules of interpretatiefiected
7 The only remaining point of context fomnis to 7 in the Vienna Convention on the Law of Tresatiee to
8 note that this Heading Five in the TCA doetscomcern 8 apply; and in particular, that the provisiofishe TCA
9 trade; it concerns cooperation on naturahgdjvi 9 are simply to be:
10 resources in respect of which the coasttd btzs 10 "... interpreted in good faith in accordawith
11 sovereign rights. If one disaggregates Ti@A" 11 their ordinary meaning, in their context amtight of
12 acronym, this case concerns the C, not the T. 12 the object and purpose of the agreement ..."
13 That matters in respect of the startivigtof the 13 This Tribunal is not a trade panelslti
14 analysis, which, as Article 493 tells ud)NCLOS. 14 an Arbitral Tribunal deciding a dispute undédreading
15 And it matters in respect of the significandgch the 15 of a multifaceted treaty that deals with @yagion in
16 EU, certainly in its written submissions atdeast at 16 respect of fisheries in the relevant headiogfrade.
17 some points yesterday, sought to afford t@@OWVT 17 Those, members of the Tribunal, arehheetpoints
18 jurisprudence. 18 of context. And if that's a convenient tiflemove
19 The EU relies on Article 516 in Heading & the 19 now to address the EU's first claim.
20 TCA, which is the last heading in Part Tvi’s on 20 This is a claim for breach of Article 426 The
21 bundle page 34: that's where Heading Sitsstéis 21 Tribunal knows that well, but for your refece it's on
22 tittled "Other Provisions". 22 page 17 of the bundle. It says:
23 And if we look over on to page 38, onesse 23 "A Party shall base the measures refeored
24 Article 513, which is on "WTO Agreements"gahen 24 paragraph 1 on the best available sciewifidce."
25 again over on to 40, it's on "Establishméat foee 25 Given the terms of that article, | wiliugture my
Page 22 Page 24
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10:47 1 submissions by taking it element by elémeirst, 1051 1 referring to the UK having "not allocasahdeel or
2 what are the measures? Secondly, what waslthee? 2 Norway pout quotas" for 2021.
3 Thirdly, was it scientific? Fourthly, wadlie best 3 I'm conscious of your question about Ngrwaut and
4 available? Fifthly, did the UK base those suees on 4 other forage fish, and I'll return to it innceection
5 that advice? 5 with the scientific advice.
6 Having been through the elements of 496&jl 6 The fourth paragraph then says:
7 then turn sixthly to the precautionary apphoac 7 "Despite the introduction of managemenasoees
8 fisheries management. Once I've taken yaugir the 8 aimed at increasing the resilience to thekstac'
9 elements of 496(2), that is when Ms Boileallideal 9 In my second point of context, | took Tfréunal
10 with the model forming part of the Engliskestific 10 to the existing measures:
11 report, including the EU's criticisms of it. 11 "... there is limited evidence of eittes
12 So, members of the Tribunal, we then came 12 recovery of the relevant stocks or the wimrsystem
13 the first question: what are the measures? 13 as a result of these measures. This is hingléhe
14 Taking the English measure first, underdK 14 UK's ability to reach Good Environmental Ssabf
15 Fisheries Act -- that's CLA-6, and the refegv@age is 15 seabirds and marine food webs within the Uigilve
16 11 -- fishing is prohibited for British anak€ign 16 Strategy. As a result, urgent action is iregto
17 fishing boats unless authorised by a licefid®t's 17 protect stock and the wider ecosystem fraaeh
18 Section 14(1) for British and Section 16(d)page 12 18 increasing pressures."
19 for foreign. 19 If I could then just draw your attenttorthe next
20 Licences may confer limited authorityrbference 20 and fifth paragraph, towards the end of #uosd line,
21 to descriptions of fish which may be caugdftiat's 21 there's a reference to "additional resiliesrue
22 Section 15(2)(c) for British on page 12 and 22 protection”, and then in the third line tbe'twider
23 Section 17(3)(c) for foreign on page 13. 23 ecosystem".
24 It is the Marine Management Organisatiat grants 24 That's the call for evidence.
25 licences in respect of English waters. $hat' 25 Just behind the next tab, 13 (C-44hés t
Page 25 Page 27
10149 1 Section 17(1) and (2) for foreign fishbeats and 1053 1 de minimis assessment to which you wéentgiesterday.
2 Section 15(1)(d) for English fishing boats. 2 If I could ask you to turn to bundle page 16that's
3 Schedule 3 of paragraph 2(1) of the UK é&iies Act 3 page 3 of the document -- just picking ughery
4 then provides that the Marine Management Qsgtan, 4 last sentence, which then runs over the pagier the
5 the MMO, may vary a licence or a conditiomeltied to 5 heading "Brief Assessment of Wider Impacts":
6 it. And this measure was implemented by viarieby 6 "The primary environmental benefit is imyEments
7 the MMO of licence conditions to fish in Ergliwaters 7 in the resilience of sandeel stocks and tidemiarine
8 pursuant to the power in Section 3(2) of the 8 ecosystem, including marine mammals, sealarus,
9 Fisheries Act. 9 predatory fish in the North Sea area."
10 If | could ask you to turn up bundle gdb 10 Those are the objectives so far as tigiidhn
11 (CLA-14), that is where one finds the vadatio which 11 measure is concerned.
12 | just referred. It prohibits, from 26 Mar2624, the 12 Unless | can assist you with the Engligasure
13 fishing of sandeel in English waters of thatN Sea, 13 further, I'll now turn to the Scottish measand ask
14 whether a vessel is over or under 10 matringth. 14 you to turn up bundle tab 29. That's CLA4wvas
15 That's the measure. 15 an order laid before the Scottish Parliarparguant to
16 The objective that the UK sought to aghiwas 16 Section 5 of the Sea Fish (Conservation)oA&967.
17 identified in its call for evidence on futurenagement 17 The relevant provisions of that are in the WKtten
18 as long ago as October 2021. That's at buabl12. 18 Submissions at paragraph 45.
19 This is Exhibit C-43. 19 In Section 2(1) of the order, which yawdin your
20 It's page 4 of the exhibit. The bundiggs and 20 bundle, Section 2(1) says:
21 the document pages have gotten in the wagadf other, 21 "Fishing for sandeel is prohibited witkfie
22 but it's the fourth page of the documenthwit 22 Scottish zone."
23 "Foreword" at the top. The third paragraptihat page 23 Then there's an explanatory note ovepdige. And
24 ends, in the last sentence, picking up viaghlast 24 picking up the last line of the first pargdra
25 word of the penultimate line of the thirdagraph, by 25 it specifies that the "Scottish zone" medhe ea
Page 26 Page 28
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1055 1 adjacent to Scotland”, up to the limithaf exclusive 10:58 1 Tribunal should be sensitive to thosengieanents, and
2 economic zone. 2 not imply that matters that had separate legal
3 This order was accompanied by a policg.nttts 3 scientific and factual foundations were att jpé the
4 on slide 11: it's C-65. And it stated that &m of 4 same thing, when, as a matter of fact and dedaw
5 the prohibition was: 5 of the United Kingdom, they were not. From tK's
6 "... wider environmental and ecosystenefits 6 perspective, the distinction therefore maitethis
7 which include potential benefits to sandesdjirds, 7 case, and potentially in other circumstances.
8 marine mammals, and other fish species.” 8 The third point is of course that | accapt
9 That's consistent with the objective tied been 9 a matter of state responsibility and inteorel law
10 identified in the business and regulatoryzotp 10 generally that analytically, for the Triburial
11 assessment, which is at bundle [tab] 28.duv need 11 doesn't matter in the end, because the aradlgteps
12 to turn that up. It's C-66, which sets bet$cottish 12 the Tribunal will need to take are the sathéere
13 Government's objective, and at paragraphb.2( 13 are two measures, then the science reliéor @ach
14 (bundle page 598), it refers to the aim wigliov[ing] 14 and the decision-making process for eachsedoe
15 resilience to changes in the marine enviraitime 15 analysed. And if there is one measure, thenuse
16 THE CHAIRPERSON: Excuse me, Mr Juratowitch,mkiwe're 16 the Tribunal's words in its question -- thia¢ measure
17  alittle lost, because we're switching pagese 17 "has two distinguishable parts”, each relying
18 switching tabs. 18 a scientific report and each having its own
19 So we understand tab 29 to be the Skarfés 19 decision-making process, and both parts ngedibe
20 (Conservation of Sea Fish) Order, and Seefibn 20 considered.
21 Paragraph 4, where does this come fituatiston 21 So it follows that whatever the resultakow you
22 the screen right now? 22 approach whether it's one measure or twolribenal's
23 MR JURATOWITCH: That's one that | didn't -- tiee on 23 ruling will need to make findings either @spect of
24 the screen is a document that's not in thdlbu 24 two measures, which is the UK's case, omoegsure
25 THE CHAIRPERSON: |see. Okay. 25 with two different parts, on the EU's apptotcthis
Page 29 Page 31
10:56 1 MR JURATOWITCH: The approach that I'll adopt, 11:00 1 question. Whichever way the Tribunal legihat,
2 Madam Chairperson, is that when | have themeat 2 it creates quite serious difficulties for tld's case,
3 available in the bundle, I'll take the TribLitait so 3 in particular because the EU makes no critici$ the
4 that you can mark it up and have it as a cefaryour 4 science on which the Scottish measure waslbase
5 deliberations. But, the size of the bundiedpe 5 The Tribunal will recall that the EU sgiesterday
6 limited and the record being large, wheregtzee 6 in oral submissions, it emphasised how similar
7 documents that are not in the bundle but where 7 the analysis of the literature was in the tBdot
8 | nonetheless wish to draw your attentionassages, 8 scientific report and in the part of the Eslgli
9 those are the ones for which I've committedsth of 9 scientific report that analyses the literature
10 having PowerPoint slides. 10 That, members of the Tribunal, bringsouthe end
11 THE CHAIRPERSON: Thank you. That's very cleavn 11 of the question what were the measures,aked Us to
12 Thank you. 12 the second element, which is: what was thize®d
13 MR JURATOWITCH: Members of the Tribunal, those a 13 On the meaning of advice, the EU says-thi
14 the measures and their objectives. The malzifirst 14 JUSTICE UNTERHALTER: I'm sorry to interrupt, just on
15 guestion in writing -- and there was someudision of 15 this one or two measures, unless there's tinare
16 this yesterday -- concerned the EU charaatgrihese 16 you wish to say on that. |just wanted telear,
17 as one measure, and the answer to that@ueéstn 17 | suppose, on two things.
18 four parts. 18 One is: | assume the logic of your suboiss is
19 The first is that the Scottish Governnteok its 19 that -- and again, this is all entirely hyysical --
20 own advice and made its own decision fopwia waters; 20 since we are required to assess each ofehsures,
21 the UK Government took its own advice and erigglown 21 the Scottish and the English measure, sebarat
22 decision for English waters. Those are msatgfact. 22 we could come to different conclusions ondihe and
23 The second point is that that procedsatefd the 23 the other?
24 devolution arrangements within the Uniteddg¢iom, and 24 MR JURATOWITCH: That's conceptually correcthaligh of
25 the United Kingdom respectfully submits et 25 course the UK says that on the evidence ymudn't do
Page 30 Page 32
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11:01 1 that. But conceptually, yes. 11:04 1 Aquaculture Science. One sees thatpbrets to
2 JUSTICE UNTERHALTER: This is all just conceptual, 2 a request for advice from the Department for
3 it doesn't go to anything about the merits. 3 the Environment, Food and Rural Affairs.
4 Does it follow also that the remedial oritieat 4 [Page] i, bundle page 200, then summatisesore
5 could result is that -- again, pure hypotladitic-- 5 advice. And if | could draw the Tribunal'seation to
6 the Scottish order might be compliant, butEhglish 6 the second bullet point, it says:
7 not? 7 "Sandeel stocks experience high levetsmbiral
8 MR JURATOWITCH: On the same basis that also fetipyes. 8 fluctuation due to the influence of environiaén
9 JUSTICE UNTERHALTER: Yes. 9 variation ..."
10 And then last question on this score thBoextent 10 And then in the third bullet point, picgiup in
11 that there is evidence that is of applicatiphoth 11 the second line:
12 measures, or the measure in its differerts par 12 "Evidence from the literature and ecamyst
13 depending on how one thinks about this, hogsane 13 modelling indicates that seabirds would leeliiggest
14 then -- the evidence isn't necessarily nesatynented 14 beneficiaries if sandeel fishing in the N@&#a was
15  as between the two; there is evidence tisatdbavance 15 prohibited.”
16 for both. But you're contending that thecttire of 16 And then it goes on to refer to biomasthé
17 our approach should nevertheless be to exdimin 17 penultimate line, accepting that this woudd'tinder
18 measures separately, the evidence thatlisagp to 18 constant prevailing environmental conditions”
19 each; and the consistency question, agaih,steuld 19 Then in the [fourth] bullet, it says:
20 be considered separately? 20 "[P]ublished research suggests incresardeel
21 MR JURATOWITCH: | accept both parts of that,.yes 21 biomass would have localised benefits forcthalition
22 JUSTICE UNTERHALTER: Thank you. 22 of some commercial fish, however the impatts
23 MR JURATOWITCH: | turn then to the question diat was 23 prohibiting sandeel fishing on the overaickt
24 the advice. 24 biomasses of commercial fish would be limaed
25 On the meaning of the advice, the EU,smy/s 25 complex, with a mixture of positive and nagat
Page 33 Page 35
11:03 1 you see on the slide (12), at paragragh 47 11:06 1 responses"
2 "... 'advice' may consist of differentliidual 2 If | could ask the Tribunal then to tuortihe
3 items of scientific evidence which, collectivare 3 fifth page of the document -- it's 204 of umdle --
4 relied upon as the basis for a measure.” 4 where one finds the "Preface"; the fourth gaph of
5 The UK agrees with that. And the UK aspees 5 which, picking up in the third line, the serde that
6 with the next sentence, which is that: 6 begins about halfway along, refers to theanae
7 "... what has to be assessed is whether th 7 "com[ing] with uncertainties", and noting fret
8 evidence, assessed holistically ..." 8 penultimate line that "precautionary actioray/rne
9 And | emphasise that, "assessed holistical 9 required”.
10 "... can be qualified as the 'best alkeéla 10 I'm conscious that this is a documerttttie
11 scientific advice'." 11 Tribunal knows well, and is in any event te
12 That answers the Tribunal's twelfth \enitt 12 the Tribunal, if it hasn't already, will needead in
13 guestion, which is that scientific evidenoenfs the 13 full. So my purpose is only to show you sfec
14 foundation for scientific advice, and sciotdvice 14 passages that the UK says are particulddyamst,
15 would not be the best available if it wasfoonded on 15 including for submissions that | will cometormake.
16 the best available evidence. 16 On page 11, if | could ask you to turtiiat,
17 There is no dispute between the paittigsthe 17 there's a heading "Sandeel dynamics", untiethw
18 scientific material relied upon by the UK fhe 18 it says:
19 measures comprised "advice". And so | withtnow to 19 "Sandeel have been described as theinmosittant
20 its content. 20 forage fish in the North Sea, contributinghie diet
21 That takes us to bundle tab 15 (C-45gre/the 21 of mammals, seabirds, and predatory fish ..."
22 Tribunal will find the English scientific re. The 22 And then skipping a sentence:
23 cover page shows its authors: Natural EngléuedJoint 23 "In recognition of this, spatially restad
24 Nature Conservation Committee and Cefas,wdtEnds 24 closures to sandeel fishing have been ristbyi
25 for the Centre for Environment, Fisheries and 25 introduced ... These closures have beerdittke
Page 34 Page 36
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11:.08 1 increases in the local sandeel populafies ..." 11:11 1 "The presence of an active fisheryreare

2 And evidence is cited. 2 a detrimental effect on seabird populatiafis ..

3 "However, fluctuations in sandeel stoalesdriven 3 And then picking up after the references:

4 by both top-down (such as predators and figtand 4 "In the context of other countries suriding the

5 bottom-up (such as prey availability and hgtinsatic 5 North Sea, the UK is unique in terms of thigda

6 factors) processes." 6 number of internationally important breedinodpoaies

7 Then in the next paragraph, just focusimghe 7 for several important sandeel-dependent stsabit

8 last sentence, there's the salutary obsenvétid: 8 Then in the sentence straddling the page:

9 "The impacts on extraneous factors onesgind 9 "Furness and others ... suggest thatdsere of
10 recruitment mean that even with low fisheqgleitation 10 sandeel and sprat fisheries in UK watersdcimgrease
11 pressure, the risk of population collapdeestists.” 11 the survival and productivity of kittiwakesmmon
12 The Tribunal will see at the very begmnof the 12 guillemots, razorbills, and Atlantic puffihs.

13 next paragraph the reference to the Polokaaarsicle 13 The second paragraph emphasises that:
14 of 2004, about which the EU said yesterdayittwas 14 "A full prohibition would therefore serie
15 too old to be useful, because in 2011 ICESdnced 15 increase resilience of seabirds ..."
16 an escapement strategy. The authors ofrthlsk 16 It refers again to external pressuresd then the
17 scientific report obviously thought thati dontinue 17 second full paragraph begins by noting thiéqogar
18 to be useful, and in light of the first padfittontext 18 link between sandeels and black-legged kikes.
19 on which | addressed the Tribunal this maynome can 19 The third full paragraph notes that:
20 readily see why they might have thought that. 20 "The breeding success of kittiwakes hdgen
21 Pages 12 to 14 of the English scientffiort then 21 shown to negatively correlate with the fighfifort of
22 deal with sandeel and their role in the esiesy. The 22 industrial sandeel fisheries, with fishemyscires off
23 first heading is "Marine mammals", on page @fithe 23 the east coast of Scotland leading to inecebseeding
24 bundle. Just picking up, if one looks atftst 24 success ..."
25 paragraph, five lines from the end, and #mence 25 If | could then -- not needing to saytldlt much
Page 37 Page 39

11:09 1 that begins just after "2019": 11:13 1 more about seabirds, because in printtipléink is

2 "As the main energetic contributions te tiverall 2 not contested, if | could then turn to "Marfish",

3 energy density in the North Sea are from whidnd 3 which is the next heading on page 13 of tfeaichent.

4 sandeels, it is reasonable to conclude tlailulition 4 It begins by saying:

5 of harbour porpoise is strongly but not exolely 5 "The diet 'flexibility’ and ability of pdatory

6 linked to sandeel availability in the NortreSe 6 commercial fish to substitute diet shortfallth other

7 Indeed, the condition of harbour porpoisebeen 7 prey species suggests that they are lessattyuci

8 linked to sandeel availability ..." 8 dependent on local sandeel abundance ..."

9 And a scientific article is cited. 9 That's the sentence to which Mr Dawes thek
10 In the next paragraph, picking up ingeeond line 10 Tribunal yesterday, and there was an exchagigesen
11 towards the end: 11 him and Justice Unterhalter about it. Thahange
12 "... observations of minke whale redisttion 12 focused on the "less crucially dependentjuage. The
13 within the North Sea may be related to aidech 13 Tribunal has the point that they are deperidethe
14 sandeel availability elsewhere in the Noeh S." 14 more general sense, and that, as I'll cone show,
15 And there's another reference. 15 is up to about a fifth of their diet comimgrh
16 The report then turns to "Seabirds". Anthe 16 sandeel.

17 first paragraph under that heading, theskastence, 17 The point that | would add from this sewe is

18 starting three lines up from the foot of plagagraph, 18 that it is only about dependence on "locatlsel

19 says: 19 abundance". What that means is that if tiseadocal

20 "Sandeels are particularly importantia diets of 20 depletion, the predatory fish can swim elsseh But

21 many seabird species, especially during theding 21 when they swim elsewhere, they still eat sahd

22 season and as food for growing chicks ..." 22 This entirely undercuts the EU's enthamiéor

23 In light of an exchange yesterday, thibufral will 23 a partial closure, because once it's appeecand

24 have noticed the word "especially". 24 accepted that benefits for predatory fishewpent of

25 The second paragraph then says: 25 the UK's objective, and everyone agreestiieat
Page 38 Page 40
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11:14 1 objective of the measure is a matteriferdK alone to 11:19 1 a topic of interest to the Tribunal, anthwvhat in
2 determine, then that objective is pursueduinca full 2 mind, if | could ask the Tribunal to turn tage 35 of
3 closure, not a partial one. 3 the document, 234 of the bundle. I'm focusinghe
4 There is more detail on predatory fisthig next 4 first paragraph after the bullet points, wiselys:
5 paragraph on 13, which then goes over onde 4, but 5 "Experience with partial stock closuresveneffort
6 | don't propose to take more time with it. 6 is simply displaced into open areas suggesttte
7 Turning over on to page 15 and onwardbef 7 anticipated benefits to stocks and predatens mot
8 report, there are tables that summarise thefite to 8 materialise. Whilst the northeast UK closezhaovers
9 specific species, and giving references to the 9 habitat which accounted for approximately Sif%he
10 literature in the last column of those tables 10 catch for Sandeel Area 4, the stock assessmdn
11 So the aspect of the English scientéjmort that 11 reference points are based on the entir& stoluding
12 comprised of analysing scientific literatawas up to 12 those sandeels distributed in the closedarda
13 the end of page 20 of the report; that'sdt1Be 13 a result, the advised Total Allowable Catcls.
14 bundle. The treatment of the primary modglthen 14 disproportionately large relative to the ke area
15 starts at page 21. They are two aspecteairie 15 open to the fishery."
16 report, to be considered -- if we're to beevtord 16 And the second paragraph notes in thedantence
17 from the EU's submissions that | put on titke s- 17 that ICES warns about the risk of that.
18 holistically. 18 Just going back up to the second buliettpthe
19 Ms Boileau will return to the EU's crims of 19 risk identified there is not within UK watelsit that
20 the modelling. For my purposes, | would psk the 20 a prohibition in UK waters will increase fisy effort
21 Tribunal to turn to bundle page 226, stilihin the 21 in EU waters.
22 English scientific report, and now to table 3 22 With that in mind, the Tribunal may wishnote
23 Those are numbers that the Tribunalnsliar 23 that the UK has encouraged the EU to takanits
24 with, and Ms Boileau will return to them. €Tpoints 24 measures, with resilience of the North Seaystem as
25 I make about them are these. These are marifiae: 25 a whole as the objective. The referenchabis C-58
Page 41 Page 43
11:17 1 the model produced, but they need to hsidered with | 11:21 1 at page 2: that's a ministerial letter.
2 common sense and in context, about which lenfiar 2 Page 39 of the English scientific repatiich is
3 points. 3 bundle page 238, is addressing environmeaté&tion.
4 The first is that they obviously involveaertainty 4 The end of the first paragraph refers to:
5 compared to the real world, because theyiang\s 5 "Ocean warming in the coming decade [wjhichy ...
6 modelled projections. 6 threaten the viability of sandeel populationthe
7 The second is that the precise numbennach less 7 North Sea and particularly in the southerntiN&ea."
8 significant than the overall trend that thegresent, 8 The second paragraph says:
9 which is that, on the whole, the ecosystem beay 9 "A full prohibition of sandeel fishing fmo UK
10 expected to benefit from sandeel not beingoxed from 10 waters has the potential to benefit depengleniators
11 it by fishing. 11 and ecosystem resilience, however the sirdhgnce
12 The third point is that in the real wordhy 12 of environmental variability could negatedampen any
13 positive effects are likely to be dampeneadyative 13 expected benefits."
14 changes to the environment, including thratlghate 14 The Tribunal will be interested alsohie t
15 change. 15 penultimate and final paragraphs on pagéwdd, won't
16 The fourth is that the predictions alibaet 16 detain you with them further now.
17 relative degree of benefit for different tymé 17 On page 41, there's a heading halfwayhdbes page,
18 predator that are produced by the model@isistent 18 "TAC accounting for partial closures", andrttihe
19 with the scientific literature and shoulddoasidered 19 paragraph under that explains that the TA@ feandeel
20 together with that literature, as the Engtisientific 20 area does not account for partial closuhes;this
21 report does. 21 results in what it calls, at the end of thiedtline,
22 The treatment of the modelling then fieis on 22 "fish[ing] the line" delimiting the closedear, with
23 page 34 of the document, where the topiaisefrisks 23 accompanying depletion in the open areaotis that
24 of displacement”. That topic continues opdge 35. 24 the UK has experience of that in sandeel 4rednich
25 I know from the Tribunal's question ti'at 25 is the closure extending from the Firth oftfo
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11:23 1 So, members of the Tribunal, the ansovgour 11:26 1 in material terms the same. The furtbenfort that
2 second and third questions is that ICES'scadVid not 2 the Tribunal can take from it is that muchhef
3 take account of the existence of a closedwitea 3 literature that the reports refer to is theea
4 the overall sandeel area for which the adwiag being 4 So it's relevant in that broader senseitazah
5 given, and you've seen the scientific advittéhe 5 assist the Tribunal in that broader sensei'butot
6 consequences of that. 6 relevant in the more specific sense of théquaar
7 Displacement is a topic on which you hgaatious 7 decision-making process.
8 little from the EU yesterday, despite its alog 8 THE CHAIRPERSON: Thank you. That's very clear.
9 importance, both as a matter of science alcypéor 9 | see that it is almost 11.30 and timeofar
10 any suggestion that a partial closure might b 10 break. Would this be an appropriate timeréak for
11 a credible alternative. 11 15 minutes?
12 The last point on the English scientiéiport is 12 MR JURATOWITCH: It would, Madam Chairperson. af you
13 at bundle page 248, where | simply draw ttigufial's 13 very much indeed.
14 attention to the fact that running from themeto 14 THE CHAIRPERSON: Thank you.
15 page 253 is a list over five pages long fefremces to 15 So we will return then at 11.45. Thaok yery
16 scientific papers that were relied on inftrenulation 16 much, everyone.
17 of the advice, and all of them are in evidenefore 17 (11.27 am)
18 you. 18 (A short break)
19 That, members of the Tribunal, is thelighg 19 (11.45am)
20 scientific report. 20 THE CHAIRPERSON: So please, United Kingdom celrglease
21 THE CHAIRPERSON: Thank you. | have a quest@garding 21 go on.
22 the English scientific report; just a few stiens of 22 MR JURATOWITCH: Thank you very much.
23 clarification, if | may. 23 We now turn to the Scottish scientifipag. It's
24 On the cover page, it refers to "ICESaAM'. So 24 at bundle tab 23; it's C-50.
25 is that ICES statistical area 4, or is tR&$'s 25 On page 1 of the main body of that repanich is
Page 45 Page 47
11:24 1 sandeel management [area] 4. 11:46 1 bundle page 357, the first paragraphseéethe "Aim
2 MR JURATOWITCH: That's sub-area 4, which takeshap 2 of this Report”. It's all important, but jlist
3 Greater North Sea. And within sub-area 4teeseven 3 emphasise the part picking up at the endeofttind
4 sandeel areas. 4 line, where it refers to "the importance afdeel to
5 THE CHAIRPERSON: Thank you. So that's my finsesfion of 5 other fish species, seabirds and marine mastrimal
6 clarification. 6 terms of the coverage of the scientific advice
7 My second question of clarification: | @an 7 Under heading 2, in the third line, there'
8 page 5 of the English scientific report iersfin the 8 a reference to sandeel "playing a key role in
9 first paragraph to UK legislation, and as pathe UK 9 North Atlantic marine food webs".
10 legislation, it refers to the Scottish Figber 10 | can take the Scottish report more dyibkcause,
11 Management Strategy. And then throughouethe 11 as the Tribunal has observed, it's in subatatcord
12 references to the UK and the UK exclusivenenoc zone. 12 with the literature analysis in the Englisfestific
13 So my question then is: to what extetties 13 report. But | will nonetheless draw the Tnkl's
14 English scientific report also relevant tosideration 14 attention to certain points for specific maswhich
15  of fisheries management of sandeel in Shottiters? 15 I hope will be evident, and the first of tds bundle
16 MR JURATOWITCH: Itis not relevant in the settisat the 16 page 391; it's 35 of the document.
17 Scottish decision-makers did not base themseln it. 17 There's a paragraph under the heading @Hich
18 It is relevant in the sense that fell frorstibe 18 you'll recognise because Mr Dawes took ydhedirst
19 Unterhalter, which is that much of the maferi and 19 part of that paragraph yesterday, and there dsack and
20 this is common ground -- is similar. 20 took you to the second part of the same papag
21 So insofar as the Tribunal is considetiiiegy 21 The EU's position was that these fisltisge -
22 content of the scientific advice, the Triluzan take 22 we're talking here about fish that prey ardsal --
23 comfort from the fact that two different sttiic 23 the EU's position was that them showing "&idiody
24 processes produced advice which both sidepgso 24 condition ... in years of high sandeel aboneg" does
25 far as the analysis of the literature is eoned, is 25 not mean that less sandeel means less badition.
Page 46 Page 48

16 (Pages 45 to 48)

Trevor McGowan

Amended by the parties



UK-SANDEEL (European Union v United Kingdom)

Day 2 PCA Case No. 2024-45 Wednesday, 29 January 202!
11:47 1 That was the submission that was madeuo $nd the 11:51 1 on data drawn from surveys of where kirgs whether
2 UK makes two points in response to that susioris 2 through photographic evidence or observation o
3 The first is that the UK is aiming at imaping 3 otherwise.
4 matters, so it is upwards direction that matier 4 Density, members of the Tribunal -- arid th
5 relevant purposes. 5 my second point -- density is a different ¢hirom
6 The second point is that | accept thatithin 6 foraging range.
7 the realm of correlation rather than causation at 7 The third point is that the greatest dgrisi
8 the same time, some common sense is called for 8 obviously in and around the colonies of neshinds,
9 The EU's position is based on the idetittiaere 9 because that is where they leave from andréduvhen
10 aren't enough sandeel, it will always be iptes$or 10 they are nesting in July, and it's where tigyear,
11 fish that prey on them to eat something eisd,to 11 irrespective of what they are doing. As ¢hbisds fly
12 replace them with something else that isvedgmt in 12 out to sea to forage, they are obviously goin
13 terms of nutritional value and availability that's 13 multiple different directions, and they cake and do
14 really the EU's position, then it should grdhat 14 take different directions. And so densithjch is
15 position by reference to scientific evidence. 15 what that paper and pink shading is measunitigoe
16 On page 36, under the heading "Displacéwnfe 16 less the further out to sea one goes.
17 fisheries", the Tribunal has already seenhint in 17 The Tribunal might think about it in tesmof
18 the English scientific report, and so | wéatiour it. 18 an analogy of flight paths into an airpokir traffic
19 But given your second and third questiodgubt note 19 will be dense in a flight path map if onekselose to
20 for the Tribunal the sentence five lines dolagyginning 20 the airport, because that is where all thags are
21 halfway along: 21 leaving from and arriving to, but it doegelt you
22 "The current ICES advice for sandeeldatiis that 22 how far the planes go once they fly off aaddoff to
23 the assessment model doesn't take accoth ofirrent 23 their different destinations. And it woulda@include
24 Scottish closure, meaning that the availfiBleé must be 24 planes just moving about the airport.
25 taken from a smaller area than intendeds Jituation 25 The fourth point, as you will have ga#tkris that
Page 49 Page 51
11:49 1 would be exacerbated if the closure wésnebed.” 11:53 1 what matters much more than density isriéan maximum
2 At the foot of that page, a long section o 2 foraging range, so far as this diagram is eorex.
3 "Seabirds" commences. At page 43, therelbla,t 3 And that's collected, as one sees from the telt
4 table 3, that shows varying sensitivity ofdulieg 4 just over on to page 53, from the Woodwarcepap
5 success to sandeel abundance of differentespaic 5 2019. One sees that reflected in the twdkbdatted
6 seabirds. The most vulnerable are kittiwaiek uffin. 6 lines, the first giving the mean foraging rarad the
7 If I could just ask the Tribunal to no¢the 7 second giving the mean maximum foraging ramyed that
8 foot of that page, the particularly dire cimstances 8 data is collected from GPS trackers on redkbi
9 in which kittiwake in Scotland find themselves 9 That is the meaningful data for the puegasf
10 "Kittiwake breeding abundance in Scotlhad 10 having an idea of how far, on a mean basese birds
11 undergone a sustained and significant declihe 11 go to feed. But of course it's only an ageravhich
12 And there's a reference: 12 is why the pink shading continues beyoncktige of the
13 "... with the most recent Seabird Moritgr 13 mean maximum foraging range and out to tige ed
14 Programme breeding abundance index, for 2i¥i8g 60% 14 the box.
15 below the 1986 baseline ..." 15 That then takes us, members of the Tabtm
16 If | could ask the Tribunal then to tborpage 52. 16 the case of the disappearing pink shadirg Tribunal
17 There you will find a figure -- it's figur®2- about 17 will, I'm sure, recall clearly the overlagdie from
18 which the EU was very enthusiastic yesterdagl,about 18 the EU's presentation yesterday, which is agamn on
19 the text associated with it. And in respdosthat, 19 your screens. It's slide 14 for the UK, ogjoicing EU
20 I make four points. 20 slide 11. That overlays figures 12 and 2énfthe
21 The first is that the pink shading -vieg aside 21 Scottish scientific report; 29 being the aeéve just
22 the question of how dark the pink is for th@ment -- 22 been looking at.
23 the pink shading shows density of surveyedshiuring 23 The Tribunal has already observed thahisn
24 July. As you see from the blue text belogvftgure, 24 overlay, the pink has shrunk radically. Wégappears to
25 that comes from the Waggitt 2019 paper, whidiased 25 have happened is that the lightest shadmbfow
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11:55 1 looks, at least to my eyes, to be what the more 11:59 1 not in decline ..."
2 important point, related to it, is that we ténow 2 And the paragraph continues on to tredidua
3 from figure 29 how far the lightest shade iokpvould 3 seals, and there's a caveat about the ape data in
4 extend, because it goes to the edge of theefig 4 the next paragraph.
5 The second point is that the scales &iereint. 5 Page 74 is the "Summary of evidence oriridar
6 One sees that looking on the slide (15) nowhen 6 Mammals and Sandeel"; it's bundle page 43 there
7 screen, which shows original figure 12 asdgaginal 7 is a caveated conclusion, which ends in tbie la
8 figure 19 as (b) and the EU's overlay of yestg as 8 sentence, picking up in the fourth last lirigaw
9 (c). Soif one looks at the scales for (&) @), one 9 "However":
10 sees that they're not the same. And it reathdt the 10 "... it seems a reasonable assumptidratiya
11 EU has done something clever to adjust tifereint 11 increase in sandeel abundance that migHt fezm
12 scales to create the overlay, but the UHKimsi to 12 a reduction in fisheries pressure might befieial to
13 that. 13 several populations of marine mammals gitieir t
14 The third point is the case of the agpegar 14 dependence on sandeel as a prey source."
15 maritime boundary, which on figure 12, as sees, is 15 From page 75 onwards, there is a longfis
16 incomplete, but then on what was describer tas 16 references that extends down to page 9ihdistore
17 an "overlay" has appeared, but we don't kinow or from 17 than 170 scientific papers which are alsevidence
18 where. 18 before you.
19 The fourth point is: there may be pelyegbod 19 That, members of the Tribunal, is thett&io
20 explanations for this. But since this isigei 20 scientific report. And it takes us to thizdtaspect
21 criticised to criticise the UK's science, I'm 21 of the relevant advice, and that is the ITE&hnical
22 constrained to say that the deployment sfdlierlay 22 Service's response, which, in coming tdlijuist
23 to criticise that science would be unlikelypass any 23 deal with a couple of documents that prodiedor
24 test of methodological rigour. 24 which I'll rely on the slides.
25 If we go now to page 53 (tab 23, C-50) were 25 (Slide 16) The first is an EU letter he UK of
Page 53 Page 55
11:57 1 taken to the third paragraph, and in paler to the 12:00 1 30 May 2023, which says that:
2 first part of the first sentence, before tbemnma that 2 "... given that wider ecological needsalready
3 appears after the word "period" in the sedmdof 3 considered in ICES catch advice and that 168&Snot
4 the third full paragraph on page 53. 4 raised so far any specific concerns regarding
5 I'm confident the Tribunal will have reawl beyond 5 exploitation of sandeels ..."
6 what was cited to it. It's an important ppbgcause 6 And then it goes on to refer to breacthefTCA.
7 after the comma it says: 7 And it then says that:
8 "... the winter months are energeticatigliznging 8 "It would [form part of] the principle good
9 for many seabirds due to more inclement wealinated 9 cooperation and to base decisions on theabegable
10 daylight and reduced prey availability ..." 10 scientific advice, that any management dacisi
11 And the rest of the paragraph indicgtasfeeding 11 should await the outcome of [the] request.”
12 on sandeel outside the breeding season maypalof 12 That's an important letter, in my subioissfor
13 significance to some seabirds, where foraginge is 13 two reasons. The first is that in May 20#8,EU, at
14 not limited by the need to return to chickgiwe 14 least so far as this letter is concernedgaspto
15 nests. 15 have been proceeding on the basis that ICE&k
16 That, members of the Tribunal, takesoudfarine 16 advice did consider wider ecological needisd the
17 Mammals". That heading starts on page S7,dask 17 second is that the EU considered the forthugpm
18 if we could pick it up on page 59. 18 response of the ICES Technical Service tgoine
19 In the first paragraph that begins uriderfoot of 19 request to be part of the best availablensfiz
20 the table, there's reference to harbour ;seadssees 20 advice on which the UK should base its denisi
21 that in the fourth line. And then picking tine 21 C-57 is an equivalent letter from the tBl$cotland
22 sentence that begins at the end of theliiifth 22 making the same points.
23 "This relationship with sandeel stoclelewas 23 Slide 17 contains, for your reference,attual
24 supported by findings that the diet of hartsmals 24 request to ICES (C-53). This is the joimnfuest of
25 appeared more diverse in areas where hasbals are 25 the EU and the UK to ICES. The "Backgrouisdshown on
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12:.02 1 the slide. It says: 12:05 1 advice on fishing opportunities is givéstack level
2 "The EU and UK recognise the ecologioghiicance 2 and cannot function at the level of individfesding
3 of forage fish species such as sandeel ..." 3 grounds, which goes beyond the detail levéteistock
4 And it goes on: 4 assessment models."
5 "... for seabirds, other fish species rmagine 5 "Therefore", ICES says:
6 mammals.” 6 "Therefore, a large part of the questibwleether
7 So that's a joint recognition by both jeatt 7 management is supporting ecosystem functiomsic
8 And then it goes on. There's a "Desaiptf 8 occur at the level of national regulationsiclhs
9 [the] requested work" which you see on thaeshvhich 9 outside the scope of this technical service."
10 is: 10 The fourth paragraph is also crucial.d Alhjust
11 "... to clarify and describe how ecosyste 11 pick it up halfway along the second linegrehg to
12 considerations are factored in and appligten 12 "variable biomass for which advice is based o
13 provision of single stock advice for foraggf 13 an escapement strategy", of which sandeglds
14 species. Particular reference ..." 14 "... the advice is consistent with thecimaim
15 This is the joint request to ICES: 15 sustainable yield approach, the aim of wtidb have
16 "... should be made to the handling efiptor-prey 16 high stock sizes producing pretty good yieldss
17 interactions and what considerations/promisiare made 17 possible that exploitation levels consistittt this
18 for the rebuilding of sensitive higher traplavel 18 framework would result in a higher enoughizss
19 species such as certain seabirds." 19 required to sustain ecosystem services. kewe"
20 That then takes us to the actual respoirse 20 And it's an important "However":
21 ICES Technical Service. It's tab 4 of thadie 21 "... it is also possible that the resgiti
22 (C-22). 22 biomasses may be too low. Although the |@&8ce
23 This was a document about which we hsaimae 23 framework includes a provision to keep tloelst above
24 discussion in the afternoon yesterday on 24 a given precautionary level, there is noyaisl..."
25 proportionality, but precious little indeeutihe 25 No analysis:
Page 57 Page 59
12:04 1 discussion of best available sciencepafh it's 12:07 1 "... of whether this precautionaneles
2 accepted by both sides that this does fortnopér 2 sufficient to provide adequate food levels for
3 It's a crucial document, and it's cited extestg by 3 individual predator populations.”
4 the EU in writing. There are specific passagevhich 4 Then in the last sentence, there's anatference
5 I'll take the Tribunal now. 5 to "national management measures, and therdysaf
6 The first paragraph indicates that, ipec#ic 6 a given predator population”, to be taken adoount
7 sense, the EU's understanding in the lettehtoh 7 in interplay with the ICES advice.
8 | took you is correct: 8 That's the summary.
9 "The current ICES advice for forage fipleces 9 Next is the response of "Reviewer 1". tBhan
10 does include ecosystem effects on the askesse 10 page 2; 88 of the bundle. If | could just e
11 stocks ..." 11 Tribunal to rest its eye on the second pagdgr
12 And this is how it does so: 12 picking up about eight lines down, theresg@tence
13 "... through both variable predation malitgt and 13 that begins:
14 qualitative ecosystem considerations." 14 “No explicit provision is made in the @nt ICES
15 The third paragraph, however, contailiitation 15 guota advice to ensure the provision of sodsystem
16 of fundamental importance to this caseayss 16 services. As a result of the lack of evadumet it is
17 "What is not conducted in the assessnignts 17 not possible to make a judgment as to whetheot the
18 specific analysis of whether the forage figlmass is 18 current quantitative quota advice for Nortla $orage
19 kept high enough for specific predator rezmints. 19 fish is able to sustain critical ecosystemises,
20 Such an analysis would depend on the spedific 20 specifically food availability for predatdts.
21 individual predator populations, and ovestitck 21 Then in the same paragraph, picking upen
22 levels of forage fish are only part of theuss. Minke 22 third-last line, about halfway along, thessisther
23 whales, for example, can move large distatocéisd 23 "therefore":
24 food and are not limited by any local abudamwnhile 24 "... the responsibility to ensure thevjsion of
25 nesting seabirds have a restricted feedimgeral CES 25 these local ecosystem services relies oarradti
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12:.09 1 regulations ..." 12:12 1 Technical Service response, agreed bysidés to be
2 If I could ask the Tribunal then to lodkpage 3, 2 part of the best available science, that&®n
3 there's a heading specific to "Sandeel". ymdwere 3 interest is in the ecosystem generally, apdators in
4 taken to that paragraph yesterday, the fasdgraph 4 particular, then ICES's stock advice, and@ES's
5 under the heading of "Sandeel", which begitis the 5 approach to formulating it, will not tell yawerything
6 subheading "Overview". I'm just giving yoattior 6 that you need to know.
7 context. 7 I'm conscious that the Chairperson asksgakation
8 Then on page 4, five lines down, pickipgatithe 8 yesterday about the ICES Technical Servigeorese not
9 end of that line with a sentence that begiitis w 9 being ICES's advice. The parties are at ortbat
10 another "However": 10 point: that whatever specific categorisati@iS may
11 "... the B escapement ..." 11 use for its own purposes to distinguish betwies
12 You will recall that ICES uses the preizmary 12 different outputs, and in particular to digtiish its
13 biomass limit for escapement: 13 stock advice from other outputs, the ICEShhesal
14 "... has not been set to account foetwsystem 14 Service response qualifies as "scientifidahfor
15 services that this fish provide, and it Eréfiore not 15 the purposes of the TCA.
16 possible to make any judgment as to the ddgrehich 16 That, members of the Tribunal, is theteonof
17 the overall fishing level impacts on thesesgstem 17 the relevant advice. If | can assist --
18 services." 18 JUSTICE UNTERHALTER: Could I just ask one questi
19 Page 5 then turns to another foragecdied 19 I'm just wondering, given the caveats éxst in
20 "Norway pout", to which | said | would returAnd if 20 the document that you've just taken us thraugl the
21 | could just note, in the last paragraphhan page, 21 Technical Services document, how far thisidant is
22 in the penultimate line, it says: 22 responsive to the work that was requestetatse it
23 "... in contrast to sandeel there isa le 23 appears to have been asked to deal withatidling of
24 clear-cut link between biomass and predaitress ..." 24 predator-prey interactions at a more grarielael, and
25 | just draw that to the Tribunal's ati@min 25 yet there seem to be quite significant exohss as it
Page 61 Page 63
12:10 1 light of its question on Norway pout. 12:14 1 were, as to the conclusions that coulethehed in
2 The conclusions of Reviewer 1 applyingltof the 2 this document.
3 forage fish studied are then on pages 6 amhd.l'll 3 MR JURATOWITCH: I think it would assist in answvreg that
4 move now to "Reviewer 2"; that begins towathdsend of 4 question if we could go back to slide 17, \whircludes
5 page 7. 5 the request (C-53). There's a specific datson of
6 If | could pick that up on page 9 in thed full 6 the work requested, and it is that:
7 paragraph, which begins "Ecosystem consiaersiti 7 "ICES is asked to clarify and describe lemasystem
8 "[They] are factored in to North Sea stock 8 considerations are factored in ..."
9 assessments by including predation mortadityreted 9 So this response is, in my respectful sseion,
10 from multispecies models or other sourcdss etter 10 responsive to that question, because itlgieimy
11 accounts for mortality on managed stocksit.does 11 that when the ICES stock advice is produitethes not
12 not account for prey effects on predators.néted in 12 take into account ecosystem consideratiomsira
13 the Norway pout stock annex, predation mioyted not 13 particular predator-prey interactions, ashjext in
14 a measure of importance of the forage spéetibe 14 itself. It only does so, as it explainstia very
15 predator's diet. Including predation motyah not 15 first paragraph, for the purposes of the atitytthat
16 intended to evaluate the amount of prey dedrby 16 predator takings produce for sandeel asck.sto
17 predators, only the amount removed by presldto 17 That then takes us, members of the Tabtm
18 The response from these two ICES reviewas thus 18 the third element, which is: was all of thivice
19 that the ICES stock advice took into accquetiation 19 scientific?
20 mortality of sandeel for the purpose of isguishing 20 (Slide 18) The EU's submission in writing
21 advice in respect of sandeel, but did na tato 21 (paragraph 413) said that when one is comsglbest
22 account the needs of predators as such. They 22 available science in the context of fisheries
23 specifically indicated in the summary thas thias 23 "... 'organised methods' of science 8ffyicely
24 a matter for national regulations. 24 on large amounts of data and the abilityr¢ate and
25 Members of the Tribunal, it is clear frime ICES 25 apply models so as to arrive at objectivelgfiable
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12:16 1 and valid conclusions.” 12:19 1 specific to fisheries, but notwithstanding

2 There are five problems with that. 2 significant exchanges yesterday between Adenthe
3 The first is that in the Whaling case at 3 European Union and Justice Unterhalter abadigely
4 paragraph 86, the ICJ explicitly recorded thdid 4 what the relevant characteristics of ICES @@lwight
5 not consider it necessary to offer a genegfihition 5 be, this approach in fact ignores the apprteaicn by
6 of "scientific research”. And despite havilgyoted 6 ICES. And that's relevant to treaty intergtieh
7 some time yesterday to this case, the EUtHisa 7 because Article 494(3)(c) of the TCA speclficeefers
8 explained why the word "scientific" in the pke "best 8 to ICES in the context of best available stgen
9 available scientific advice" is any more anidedo 9 In March 2024, ICES published a Frameviork

10 being narrowed down by an elaborate apprimattsing on 10 Ecosystem-Informed Science and Advice.olt's

11 data and modelling. 11 slide 19; it's R-103. It considered indicaton the

12 The second is that this elaborate apprisasimply 12 basis of which to make assessments, anidl ithes:

13 not the ordinary meaning of "scientific", wiijust 13 "Scientific evidence in support of [ecatgyns-based

14 means "based on or relating to science". UKef 14 measures] covers a wide range of discipbinels

15 course accepts that something needs to tEstic or 15 includes various types of data, knowledgd, an

16 methodical in order to qualify as scienceit the EU 16 information that may differ greatly in format

17 has made no attempt to establish that itedte 17 precision, availability, spatial and tempaedle,

18 tailored approach, | would say, is the ondimaeaning 18 quality and confidence. Indicator systenuviple

19 of "scientific"; and nor has it made any i to 19 a flexible platform for knowledge development

20 locate it in the interpretative rules of Yienna 20 monitoring, trend identification, and synikas all

21 Convention, and in particular the rules itiche 31(3) 21 aspects likely to affect the performance ahagement

22 and (4). 22 strategies, plans and operational objectives.

23 Its reference yesterday (Day 1/54:15td&yhat 23 It then added the text that you see tgbtdd

24 it called "a common understanding in the fiza®f 24 further down the slide.

25 fisheries management” was notable both foctmplete 25 It then continued over the page, on thé slide

Page 65 Page 67
12:18 1 absence of even an intent to anchor i rules of 12:21 1 (20), to say that:

2 interpretation in the Vienna Convention argd, will 2 "The selection of indicators for use in
3 come on to show in a moment, actually beiegrsistent 3 ecosystem-informed advice may involve (i) dqatie
4 with the approach that ICES takes. 4 and expert-based syntheses of the availablelkdge
5 The third point is that for some spediesre are 5 and information, (ii) an empirical data-miniagproach,
6 simply not large amounts of data. To takeetkeample 6 and/or (iii) the development of full ecosystemodels.
7 of one of the ICES advices that we looked #ie 7 Each of these steps and approaches will rdwantages
8 beginning, behind bundle tab 8 (C-14) -- thiatt 8 and limitations considering the time frame bfedpan
9 sandeel area 4 -- it records at the foot®fidge -- 9 of the advice."

10 there's no need to turn it up -- under "Corag®n 10 The point to take from this is that ICéiss not

11 status" that even for sandeel, there is peeiss that 11 consider that to be scientific, there mugicilly be

12 is data-deficient, although it's not the dwamit one in 12 primary quantitative analysis. ICES spealfic

13 the fishery. 13 confirms the relevance of "qualitative andezkbased

14 Members of the Tribunal, the precautigragoproach 14 syntheses of the available knowledge andrimdtion".

15 requires that limited data does not justifycition 15 And it's difficult to think of a better degation of

16 through the back door by requiring large am®of data 16 the first 20 pages of the English scientifijgort and

17 before something is considered scientific. 17 the parts of the English scientific repost tfollow

18 The fourth point is that the EU's exptote of 18 the modelling, and the entirety of the Sehbitti

19 scientific modelling are overly ambitious.otilling 19 scientific report.

20 may not produce objectively verifiable antidia 20 That, members of the Tribunal, is whyéstific"

21 conclusions, at least if "valid" is suppotedhean 21 just means what it says, and there is ne liasthe

22 validated by matching the real world. Modeis 22 EU's attempt to impose a more restrictedetadubrate

23 a predictive tool, and they may be more s8 leseful 23 meaning on it.

24 depending on the circumstances. 24 Using that, in my respectful submissamntficial

25 The fifth point is that this claims to d#eneaning 25 definition, the EU appears to be seekingnote all
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12:23 1 of the Scottish scientific report andfirgt 20 pages 12:26 1 just something you can do, but it isrétibasis for
2 of the English one, on the basis that theyyaaa 2 making a judgment as to treaty conformity?
3 scientific literature rather than conductimgrary 3 MR JURATOWITCH: Certainly once you've done ituycan't
4 modelling. And if that's what's being advahdaere 4 ignore it. So it's either the best availadlience,
5 are two defects with it: the first is that lsng the 5 in which case the measure needs to be basgdon
6 existing scientific literature is itself sciic; and 6 the decision as to whether to impose a mea=sads to
7 the second is that the literature that watysed 7 be based on it. If a measure is imposed,itheeds
8 itself involved data and modelling. 8 to be based on it.
9 Then on the basis of focusing only onrtiuelelling 9 Or a conclusion theoretically -- not iistbase --
10 in the English scientific report, the EU'strgoint -- 10 could be reached that in fact it's not thet be
11 and it is, with respect, an extraordinary ene that 11 available science and there's a problemtivéimodel,
12 the modelling in the English scientific refdtacks 12 theoretically. And then theoretically, theasure
13 scientific and methodological rigour" to sarhextent 13 might be based on something else which doeilshid to
14 that the Tribunal should not regard it asrstfic. 14 be the best available science.
15 That's the EU Written Submission at [paragsag69 and 15 But a state doesn't commit itself todbietent or
16 480. 16 the form of the best available science when i
17 Ms Boileau will explain why the criticisnof the 17 commissions it. That assessment is to be rafter the
18 modelling have their limitations. | will litmyself 18 scientific advice is produced.
19 to six more general points. 19 JUSTICE UNTERHALTER: You see, | think we wouleed to be
20 JUSTICE UNTERHALTER: | wonder whether that thbug 20 careful about a situation where if one isr@@mbitious
21 the thrust of what is being said. Is it tiatnot 21 as possible in investigating a question af re
22 scientific or that it can't qualify as besesce? 22 importance, you, as it were, end up havilegser
23 Because these two run together. 23 treaty obligation.
24 Just backtracking slightly in your sutsioss, if 24 There must be, | think -- but of coursedr your
25 the definition is based on science, and ayu\sell, 25 submission on this -- an objective sensehithv
Page 69 Page 71
12:24 1 that can have different components iredhfiit 12:28 1 there's at least a minimum content that rexist for
2 settings, including the literature, as you've 2 something to qualify as "science". You mayoggond
3 emphasised, if, as here, the UK has choseart@st 3 it. But one couldn't, as it were, have amremuisly
4 data and use it in a model, has it not, aeie, 4 unambitious approach which sort of had a cyrglance
5 acknowledged that by making that choice, ristaers 5 at some of the literature and said: well,'shéie
6 that to be, for this purpose at least, theaénaork for 6 science, and that's good enough.
7 best science? 7 So I'm just wondering how you understdnisl in
8 MR JURATOWITCH: | don't accept, with respect,tttiee UK, 8 relation to an objective notion of the minimaamtent
9 in respect of England, is putting the modeaon 9 of what could be considered best scientifidence or
10 pedestal of that kind. In fact, the Engéistentific 10 advice.
11 report is specific that there are caveatslaat it 11 MR JURATOWITCH: | entirely accept what's jusiiéa from
12 needs to be read in conjunction with thersifie 12 the Tribunal. There will be two ways to dedh that
13 analysis of the papers. 13 situation.
14 I do accept that the authors of the EBhgli 14 One is: if the position was so bad, themght
15 scientific report evidently thought that milidg was 15 not constitute "science". That would be wag to deal
16 a useful exercise to conduct and it formetigiahe 16 with it. And the UK doesn't have any pattcu
17 science on which the decision was then mbdecept 17 objection to methodological rigour being rieegl
18 that. But | don't accept that the choicédso 18 It simply doesn't arise in this case becauasany
19 necessarily means that modelling would begted by 19 standard for these purposes, the Englishtffite
20 the UK to be necessary for something to @aresbest 20 report sails over it. But that would be oray to do
21 available science. 21 it, on the content of "science".
22 JUSTICE UNTERHALTER: Well, just to be clear astin 22 The other way to do it -- and this comaees
23 other words, are you saying that if you electse 23 a question that the Tribunal has askedonis
24 data and engage in a modelling exercises thait 24 "available". It couldn't be that there wassthing
25 defining of either "science" or "best scienits 25 readily available that could be asked faat tould be
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12:29 1 forthcoming within a short period of tinag, 12:32 1 that it doesn't constitute "science", tnedefore
2 insignificant cost, which a state decidedtaatsk for 2 can't constitute "best available science"t iBsofar
3 because it didn't want to know what the ansvees. 3 as they're seeking to take that conclusiorobwhat
4 Then "available" would be doing the work topsthat 4 constitutes "science" and put it into "bestilable
5 kind of problem. 5 science" as a whole, that's where it fallsmlfav not
6 So there are those two ways for the Tahwr any 6 being comparative.
7 TCA tribunal, to deal with the problem thag ffiribunal 7 One can see the difficult position thautuits
8 has rightly identified as a conceptual probieterms 8 the Tribunal in. Because the Tribunal, nandpe
9 of interpretation. 9 scientists, could look at something that dipgass
10 JUSTICE UNTERHALTER: Lastly, I'm just interestiedknow 10 the threshold of constituting "science”, amdn
11 whether, if the definition of "scientific"fthe 11 a non-scientist could probably tell. But@something
12 purposes of the treaty is "based on sciemdether 12 is over that threshold, what the EU is askiry
13 that's not rather circular. Because how doesknow 13 Tribunal to do is, as non-scientists, to labk body
14 what the content then of that is? 14 of scientific work and say: this is so lagkin
15 I understand that the issue as to whatitotes 15 methodological rigour that it doesn't congsit
16 "science" may have -- one might argue ab@tain 16 "science"”, and therefore can't be "best aviail
17 parameters of what that means. But the méitiat it's 17 science", without providing the Tribunal with
18  simply "based on science" begs the questida: avell, 18 a competing body of evidence or an expeentitic
19 what is "science"? 19 witness or other scientific documents on tlitic
20 MR JURATOWITCH: With respect, one can't leavetbe word 20 relies.
21 "best", and that's where that work is doDece 21 Indeed, many of the exhibits on whichEhe
22 something passes the threshold of beingriseieonce 22 relies -- and I'll come on to this -- are $aene
23 it's available, the question is -- and Bire to 23 scientific papers that the English and Sglottéports
24 this -- was it the best available? And ¢hat' 24 rely on.
25 comparative. 25 So that absence of comparison is a kisctie the
Page 73 Page 75
12:31 1 The difficulty for the EU in this caisathat they 12:34 1 EU's case, and can't be overcome by spé&kiio all
2 are not saying there's some other body ofseiwith 2 the work on the meaning and application ofvtbed
3 which the science that the UK relied on is petimg, 3 "science".
4 and that other body of science is better.t'3tize 4 JUSTICE UNTERHALTER: Yes, thank you.
5 essential problem with the EU's case. 5 THE CHAIRPERSON: Thank you.
6 And what they are seeking to do, becausgdon't 6 I would like to follow up on something thau said
7 have any science to compare the UK's witmin a 7 a little earlier, where you said -- and lkklio
8 meaningful sense, is to ask the word "sciehtid do 8 tease out this a bit more, because it seeims abmost
9 all the work. They are seeking to establish 9 like a process issue. You said that you fiost look
10 an objective yardstick, as high as they easanably 10 at whether it's "science", then you look hether it's
11 make it, against which they can compare tKis kcience 11 "available", and then you look at whether'ifest".
12 and then say that it doesn't qualify as e and 12 So is that the sort of process that hktin
13 therefore it can't be the best availablenseie 13 terms of how the Tribunal might go about loglat the
14 But that's doing the work in the wrongt jod 14 "best available scientific advice"?
15 496(2). The first question, | accept, isesli cross 15 MR JURATOWITCH: In the end, the Tribunal willleto
16  the threshold of "science"? But once iterdiat 16 interpret and apply the provision as a whéler the
17 threshold, the analysis is comparative. 17 purposes of these submissions, I'm breaking into
18 JUSTICE UNTERHALTER: Yes, | think the EU maymay; they 18 those elements because it's a convenientonaydress
19 will clarify for themselves -- but they mag baying: 19 the different issues as they arise. | dukthind | do
20 the science you have chosen lacks methodaladgour, 20 submit that it would be a logical way for fhébunal
21 and consequently can't be "best". 21 to structure its award. But in the end,dgbestion is
22 MR JURATOWITCH: That | wouldn't accept. 22 one of the interpretation and applicatiothef
23 I mean, they do say that, | accept tiaey say 23 provision as a whole, and this would be aneray other
24 that the modelling in the English scientiéport is 24 ways to do it.
25 so lacking in methodological rigour, in thigirms, 25 THE CHAIRPERSON: Thank you. | was just seeking
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12:35 1 clarification as to what you thought thiéitinal should 12:39 1 The EU yesterday insisted on quafisueance.
2 be doing. But your answer has assisted veighm 2 This is a quality assurance process.
3 Thank you. 3 The fifth point is that the EU also ineibt
4 MR JURATOWITCH: We are now at the EU's Submissign 4 yesterday on transparency. The English sfieent
5 paragraph 491 -- it's on your slide 21 -- witbe EU 5 report was publicly available; as the Tribumatied,
6 confirms that: 6 the caveats were openly identified; and tiensitic
7 "... [it] does not challenge the scientédind 7 papers that it analysed were published. $toygen to
8 methodological rigour of: (i) the ICES TeclaliService 8 critique from anyone. And the greatest auiis|the EU
9 [response], (ii) the remainder of the [English 9 has been able to make are ones that the authtire
10 scientific report], and (iii) the Scottishesttific 10 report themselves identified.
11 [report] ..." 11 Unless | can assist the Tribunal, bpsthere on
12 The criticism is reserved only for thedalting, 12 "scientific”, on the basis that those arelike
13 and that forms only one aspect of even thghi$n 13 submissions on why the English report, tretiSt
14 report considered alone. 14 report and the ICES Technical Service respalis
15 The model is not the advice. The Engligkntific 15 qualify as "scientific".
16 report, considered holistically, togethertwitie ICES 16 PROFESSOR RUIZ FABRI: You mentioned six poiats] then
17 Technical Service response, is the advicespect of 17 we had only five.
18 the English measure, and the modelling isaspect 18 MR JURATOWITCH: Thank you very much for bringititat to
19 within the overall package of the Englistestific 19 my attention. | only dropped the last beeaas well
20 report. 20 as my notes, | also have a clock in fromhef If the
21 I said | had six points; that's the first 21 Tribunal is particularly interested in thisin,
22 The second is that picking out one aspfettte 22 I'm happy to make the sixth point.
23 advice and criticising only that one aspéthe 23 THE CHAIRPERSON: It's up to you.
24 overall advice would not undermine the sdiient 24 MR JURATOWITCH: I'm confident I've done enoughtbat
25 character of the overall advice, even ifdtigcisms 25 point, so I'll move on.
Page 77 Page 79
12:37 1 may be valid. 12:40 1 The third point is: was it the besdikable
2 Now, that matters because it leaves tloéiSi 2 science?
3 report untouched by any criticism. And theylish 3 (Slide 23) Focusing on "best available&re
4 report (tab 15, C-45) specifically said atpigge 33: 4 doesn't appear to be any dispute about thaingeaf
5 "There are several caveats to the modeliork 5 the word "best". The EU cites the Oxford Esigl
6 which means it should be viewed in unison with 6 Dictionary (Written Submission, paragraph 408)h
7 evidence provided by the wider literature." 7 a definition that includes "surpassing othiers
8 The third point is that both reports imtgu 8 quality", and yesterday we again heard thedwor
9 extensive citation to peer-reviewed scientific 9 "superlative”.
10 literature. The EU doesn't criticise anytof made 10 It does not mean the best possible adlvice
11 this point in general terms, but to put a berron it, 11 an absolute sense. It means that the aidviiester
12 seven of the papers relied on by the UK tspme also 12 than any other advice that is available. thad, as
13 exhibits filed and relied on by the EU irsthase. 13 I emphasised a moment ago, is a comparatereise.
14 The fourth point is that a draft of theglish 14 On the meaning of "available”, therertitl appear
15 scientific report was reviewed by the UK [Eises 15 to be any dispute. The EU's Submission aa489 that
16 Advisory Panel. That's an expert forum tuetvenience 16 it means "at one's disposal”. The advice imeist the
17 the chief fishery scientists from each of [End, 17 disposal of the state at the time that ttaae $akes
18 Northern Ireland, Scotland and Wales. Angaassee on 18 the decision.
19 slide 22, which is R-73, it described theoréps 19 There seems to have been a point deeibpe
20 "comprehensive and thorough". The panel rsade 20 "available" would cover a situation in whicinther
21 specific suggestions for modifications thatev 21 data was available and a model with diffepamameters
22 discussed and agreed with the authors, agdest on 22 could be built to produce a more finely geain
23 the advice output sheet; that's at R-73. thaganel 23 analysis.
24 concluded that: 24 The UK's principal point is that "avalkelbmeans
25 "... the evidence and analysis usedamds" 25 already existing. I've already acceptedyrr@sponse
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12:42 1 to a question a moment ago that theolgtiteere may 12:46 1 that advice?
2 be a situation in which something could besddehsily 2 JUSTICE UNTERHALTER: Just before you proceedphder if
3 and quickly to provide a fuller picture, ahdttcould, 3 | could ask you this. We've heard your subiois on
4 in principle, form part of what should propyeoe 4 the modelling, and | don't want to go into degail of
5 considered to be "available", even if, styictl 5 it, but it's more at the moment on a concejitasis.
6 speaking, it did not already exist. 6 If there was, let us assume -- this ilyur
7 That, members of the Tribunal, is cerfait this 7 hypothetical -- an important computationabethat
8 case. And if the EU considers that more shbale 8 systematically skewed certain results in a thiay
9 been done, it is incumbent on it to articulaket 9 pointed to a conclusion being X when in fhet t
10 steps it considers should have been taken|drg they 10 conclusion isn't supported on either theemtrdata or
11 would have taken and how much they would lcagt, and 11 with proper computational methods, wouldeit b
12 establish that those factors are insignifigedren put 12 permissible to bring a challenge and sucoestl
13 in the balance of what should have been ufotigs 13 because, on its own terms, the advice can't b
14 case, such that it should have been regasied 14 considered "best" because it just doesnfoownto
15 "available". 15 basic science, as | think you would supp®# aotion
16 Bringing all of that together, the simpled 16 at the heart of the concept?
17 dispositive point is that the EU has notfpavard any 17 In other words, you don't have to developther
18 competing advice on the extent of potentiakgstem 18 model or an alternative. You just say: tisere
19 benefits of prohibiting fishing for sandaeBEnglish 19 something so fundamentally wrong with thit th
20 waters of the North Sea and in Scottish wat&hat is 20 it can't, in and of itself and on its owmtisr meet
21 because there is no such advice, and theegt&nly 21 the standard that the treaty sets out.
22 no advice finding that such a prohibition Vdooot be 22 Would you accept that?
23 apt to generate ecosystem benefits. 23 MR JURATOWITCH: | accept that in an extreme ¢casenething
24 It is not, in my respectful submissiomoegh just 24 may not qualify as "science", and the kindasfe that
25 to criticise the advice of another; it's resegy to 25 just fell from the Tribunal may be that kioidcase.
Page 81 Page 83
12:44 1 show that there was better scientific celaivailable. 12:48 1 It may not be "science" in the relevamisse | accept
2 I said | would return to your question abiorway 2 that.
3 pout, and now is perhaps a good time to do so. 3 JUSTICE UNTERHALTER: Yes. So even in the buifdlaf
4 As the Tribunal will have seen in the stific 4 your argument, something could fall at the€lsce"
5 reports and the ICES Technical Service respar for 5 fence, as it were, because on its own tefmsiinply
6 your reference it's also in the Engelhardiarthat 6 falsifiable or basically so shot through wétior that
7 the Tribunal has seen referred to in a nuraber 7 it just cannot, on its own terms, support what
8 different documents -- it's C-19, it's andetin the 8 claims. You would accept that?
9 ICES journal -- it is very clear on the sciericat 9 MR JURATOWITCH: | would, yes.
10 sandeel are the most important of the NazthfSrage 10 JUSTICE UNTERHALTER: You say though that whatethe --
11 fish from the perspective of the ecosystem. 11 and we'll come to the detail in due courdmst-
12 The UK continues to consider measuresspect of 12 whatever the criticisms, whether they bersroo
13 Norway pout, and already does not allocatewn quota 13 assumptions, they don't rise to that kinstahdard of
14 for that species of fish. For Norway poliattis 23% 14 no longer being "science”. Is that your pas?
15 for the UK and 77% or the EU. 15 MR JURATOWITCH: They're not in the same univeasanot
16 For the other major North Sea forage, fghat, it 16 amounting to "science". That's my submission
17 is just over 96% for the EU and just underfd#the 17 JUSTICE UNTERHALTER: Yes, thank you.
18 UK. Those figures are in paragraph 4222efUK's 18 MR JURATOWITCH: That brings us, members of thibdnal,
19 Submission, with references. And that paglymakes 19 to: did the UK base those measures on thite®i
20 clear that measures for other forage fistuacer 20 Article 496(2) begins with:
21 consideration, but that sandeel were theifyio 21 "A Party shall base the measures ..."
22 because of their particular importance tosit@system, 22 And that calls for an assessment as ihen the
23 and the scientific reports therefore focusethem. 23 UK based the measures on the best availaibletisic
24 That brings me, members of the Tributcethe next 24 advice.
25 element, which is: did the UK base those nmesson 25 | propose to tackle this first by considg the
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12:49 1 documents as to what the UK did as a maftfact, and| 12:54 1 accounted for, that these were a matterdonal
2 then consider the EU's point about a rational 2 regulation, and that this supported the pregdnglish
3 objective relationship between the measurds an 3 measure.
4 the advice. 4 Those documents and others like them shatyas
5 I'll begin with the English measure. Andle 5 a matter of fact, the UK based the Englishsuezon
6 tab 13 (C-44), one find the de minimis assessnand 6 the English scientific report and the ICESHrecal
7 at page 3 of that, there's the last headingger 7 Service response.
8 Impacts"”, which we looked at a moment ago. 8 That takes us, members of the Tribunaheo
9 If I could just ask you to turn over tregp to 9 Scottish measure. And I'd ask you to turrr twe
10 page 4, there's a reference at the footbfitist 10 bundle tab 22 (C-49), where on page 3 ofltwaiment --
11 paragraph specifically to the environmenéaldfits in 11 it's bundle page 318 -- there's a headinglh.the
12 connection with the scientific advice whisttited in 12 paragraph just above that, it's explainetittiea
13 footnote 6. 13 Scottish scientific report was produced forim
14 Then at pages 6 and 7, under "Suppcetiitgnce”, 14 consultation and made available as part of it
15 the English scientific report and the scfentiapers 15 The document then proceeds to explaisdhence,
16 cited in it are referred to extensively. 16 with extensive reference to the sources aited
17 And at 17, under the heading "BenefithéoUK", 17 the Scottish scientific report. And it cardes at
18 paragraph 61 in particular is based on aed ci 18 pages 23 to 24 by summarising the sciencéndiwhting
19 the English scientific report, and then tlseagtable 19 an intention to prohibit fishing for sandeslbject to
20 over the page which is part of the qualiatable 20 consultation.
21 taken from the English scientific report. 21 If I could ask the Tribunal to turn torflle
22 If I could then ask the Tribunal to go to 22 tab 26, which is R-98. This is the Scottishisterial
23 bundle tab 17 (R-77), where one finds thest@rial 23 submission recommending that fishing for sahtie
24 submission of 14 September 2023. 24 prohibited.
25 Paragraph 4 is the recommendation t@ dhues 25 On page 568 of the bundle in paragrapin® sees
Page 85 Page 87
12:51 1 fishery; paragraph 13 involves explidiiarece on the 12:56 1 that the recommendation is made on this bathe
2 English scientific report; and paragraph 14 is 2 scientific advice, and the authors of the Stot
3 a recommendation based on that advice in which 3 scientific report are referred to. And thetw
4 the uncertainty is acknowledged. 4 following paragraphs explain how that adviepports
5 [Paragraph] 16 in particular refers to the 5 the conclusion and responds to the DanisliEahd
6 precautionary approach. 6 positions.
7 Paragraph 21 refers to the Danish Govantisne 7 Those documents show that, as a matfecyfthe
8 reaction to the science, where it says, seslidown, 8 UK based the Scottish measure on the Scettishtific
9 that the Danish Government considered it to be 9 report and the ICES Technical Service response
10 "insufficient or outdated scientific evidehce 10 | propose, members of the Tribunal, nextirn to
11 Paragraph 22 notes that the authoredttiglish 11 the question of a rational or objective efeghip.
12 scientific report were commissioned to revibose 12 I note the time. And although it's slightlsfore
13 concerns, and they, after consideration, thaicthey 13 1.00, this topic will certainly extend londkan the
14 led to no change in their advice. And tkeaponse is 14 amount of time between now and lunch, andrider if
15 attached to the ministerial submission aseXmk and 15 it would be convenient for the Tribunal tgoamin now.
16 it's in your record R-76 and is at bundlet&pwhere 16 THE CHAIRPERSON: Thank you very much. | thihkits
17 the authors of the English report noted rloat 17 a very good idea.
18 conflicting evidence had been submitted. 18 So we will have a break now for lunch eetdrn at
19 Bundle tab 18 (R-86) is a document sutleohitvith 19 2.00 pm. Thank you very much.
20 the final advice to the minister on 4 Decen@@®3, and 20 (12.58 pm)
21 the third paragraph refers to a decisioretaydthe 21 (Adjourned until 2.00 pm)
22 final decision until after the ICES TechniSalrvice 22 (2.00 pm)
23 response. Then the fourth paragraph retoatishe 23 THE CHAIRPERSON: United Kingdom counsel, youdav
24 previous week, that response was publisimetinates 24 the floor.
25 that it confirmed that predator needs wetdully 25 MR JURATOWITCH: Thank you very much.
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14:00 1 I now am still within "based on", drtdrn to 14:04 1 whiting and haddock, were also part oftiativation.
2 "rational or objective relationship" betwebs t 2 Those benefits were less certain and of aless
3 measures and the scientific advice. That's th 3 magnitude, to the extent that they could tantjfied
4 expression in the EU's Written Submission at 4 at all, but that is a question of degree afiot
5 [paragraphs] 313 and 314, and of course titeiifal 5 motivation or of the likely existence of a bénh And
6 heard it yesterday. 6 again, it cannot be said that that benefitsoi
7 At paragraph 500 of the EU Submissionctviis on 7 towards a partial rather than a full closure.
8 slide 35, one sees that: 8 The EU is wrong to insist that unless eglvi
9 "The EU does not ... contest that there is 9 guantifies a benefit, and quantifies it inegifiable
10 a rational and objective relationship betwiben 10 manner, there is then no rational or objectiv
11 'scientific advice' invoked by the UK as Hase for 11 relationship between a measure pursuingotagfit and
12 the sandeel fisheries prohibition and a fitihin on 12 unguantified advice on which it is basede atvice
13 sandeel fishing in UK waters of the North Seiaciding 13 was that there may be benefits for marine maisiand
14 spatially with the feeding range of the chielring 14 some predatory fish in prohibiting fishing gandeel,
15 seabirds for which sandeels comprise a suixta 15 and the UK prohibited fishing for sandeegpant for
16 portion of their diet." 16 those reasons.
17 Yesterday the EU was explicit that tluald be 17 The third point is even if the foragirgge of
18 multiple closures. And the question the EBi9gs is 18 seabirds were especially relevant, or evameal
19 whether there is a rational or objectivetietship 19 relevant, it does have a rational connec¢tianfull
20 between the scientific advice and a full efesas 20 closure.
21 opposed to a series of partial ones. Onithatve 21 (Slides 36-37) The EU relies on a map-as,
22 four points. 22 page 45 for where the sandeels are -- 23l&
23 The first is: the UK's measures werennaotivated 23 article, so now dated by some 14 years, dngipting it
24 only by seabirds, and certainly not only by 24 for present purposes -- and a map at C-3@jvid
25 chick-rearing ones. That is a category ifclvthe 25 figure 5, for where the birds are.
Page 89 Page 91
14:02 1 effect is particularly startling, butstniot the only 14:06 1 Now, we know from numerous studies tihe bird
2 objective of the measures. The measurescaartefit 2 with the greatest dependence on sandeeldeding
3 the North Sea ecosystem by benefiting saradekl 3 success is the kittiwake, and so I'll focugtuat.
4 through them, seabirds, marine mammals aret . 4 As you see from the kittiwake entry on shide
5 The second is that the EU accepts th&éarship 5 (37) -- "Black-Legged Kittiwake" at the togcond from
6 between reducing fishing mortality and inciegs 6 the left -- it is present throughout the Ndtg,
7 sandeel abundance, and it also accepts thdidh 7 running seaward from the British coast allwlay to
8 a positive effect on seabirds. Those poinistrbe 8 the French and Norwegian coasts, more spraad o
9 implicit in its approach in that paragraph 50be EU 9 January and more concentrated near the cots i
10 has not explained how the same relationsbigdwnot be 10 breeding season in July, but according ®dburce,
11 true, to one degree or another, for all gseitiat 11 present to some degree throughout the NexhrSboth
12 prey on sandeel. 12 months reported.
13 Since the diet of minke whales in thetN@ea is 13 | do not accept the EU's assertion ydajethat
14 56% sandeel, it seems quite straightforwzatthe 14 the non-breeding season does not mattehargshown
15 minke whale population may be more resilietitere is 15 you some passages in the science concehahgdint.
16 higher sandeel abundance. And since thetifetrbour 16 But more importantly, this study, on whick U
17 seals in the North Sea is 37% sandeel, aydsgals 17 relies, does not analyse foraging rangeayé where
18 41%, it equally seems quite straightforwaat their 18 the birds were found, not where they cammfro
19 populations may be more resilient if thergriater 19 Just before leaving this paper, if | doagk you
20 sandeel abundance. 20 also to look at figure 4, which is on slidk 8om the
21 The English and Scottish scientific réparere 21 same paper. This shows cetaceans, in citanoes
22 clear that there may be benefits for marinenmals, and 22 where the paper covered cetaceans and sealyiodi
23 there is no suggestion that these would ynaay point 23 were shown minke whale yesterday. We knaitiarbour
24 towards a partial rather than full closure. 24 porpoises have a high sandeel content indretiand
25 The benefits for predatory fish, andantigular 25 benefit from greater sandeel availabilityd dre
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14:08 1 references for that are in the UK Subroisat 14:11 1 of the difficulties with the EU's case trat it does
2 [paragraph] 106.2. 2 not say where any such closures should bevagpwhich
3 If I could just ask the Tribunal to logkthe 3 bird species the closures should be aimerb&tgiing
4 second row, second from the left, where thbdha 4 and why; how many such closures it would re:gar
5 porpoises are. They are concentrated, afrifmenal 5 permissible and why; and most importantlylbfvehat
6 will be able to sell, in sandeel area 1r. 6 the size of any such closures should be aryd avid how
7 The information on foraging range, as Gapicto 7 that would differ, if at all, from a full close.
8 just where the birds are, is in the paper mptiward 8 These diagrams are based on the date Wdodward
9 and others that formed the foraging rangesloerlaid 9 article that was part of the best availabiersific
10 on the pink shading in figure 29 of the Ssbtt 10 advice. The UK simply makes them availablthe
11 scientific report, which is now very famili@rthe 11 Tribunal to show that if, for example, takihg EU's
12 Tribunal. The data from that paper, as Ittoard, is 12 case, protecting kittiwakes was the objectigethe EU
13 based on GPS trackers on birds, so thatsvoehkl 13 has accepted, then there is a rational gjedtole
14 data. 14 relationship between that accepted objeetika full
15 That paper and its data have been usdtuyeScot 15 prohibition. That's not the UK's case, big i
16 to provide guidance for the purposes of apfibns for 16 an answer to the EU's case.
17 offshore wind projects, to which the foragragge of 17 That brings me, members of the Tribuodheé topic
18 seabirds is obviously relevant. That's atlR- The 18 of displacement.
19 table is on slide 39, and it shows the meaximmum plus 19 A partial closure may tend towards theame
20 one standard deviation. In figure 19 inSettish 20 displacement of fishing effort from one a@another.
21 scientific report, it's the mean maximum withthe 21 That is a rational and objective basis fefqring
22 standard deviation, but from the same papettee same 22 a full prohibition to a partial one.
23 data. 23 I've already taken you to the treatmént o
24 The standard deviation is added becduads the 24 displacement in connection with the ICES eelin the
25 limit within which most birds will foragef it were 25 English scientific report and the Scottislerstific
Page 93 Page 95
14:.09 1 without the standard deviation, as it imd&gure 29, 14:13 1 report, and there is no need to retuin tBut I'm
2 it would cover the foraging range of the agerhird, 2 conscious that your question on displacensdfor
3 but not that of a bird needing to go furthrent that 3 reasons, and an additional one is the Strategi
4 average for food. 4 Environmental Assessment conducted by theiSizot
5 Now, for kittiwake, the mean maximum fdragrange 5 Government at C-52, where the same point dema
6 with one standard deviation is 300 kilometr@hers 6 paragraph 2.3.4.
7 with high sandeel concentrations in their diet 7 Could | ask though that we look at bunidie23
8 gannet, at over 500 kilometres; and on the siele 8 (C-50). This is the Scottish scientific reépoknd on
9 (40), from the same table, puffin, at 265 fki&dres. 9 bundle page 375, you'll find figure 12, whyadu know
10 Those are the figures used by NatureScahéor 10 by now very well indeed.
11 different purpose of considering offshoredvin 11 The point that | seek to emphasise fesemt
12 developments. 12 purposes is the location of the Turbot Baviku'll see
13 When the gannet distances are plottedstgae 13 that marked in a yellow colour as one ofgt@inds for
14 United Kingdom's EEZ, they look as you sesliie 41; 14 sandeel, with the source as the Jensen frapeR011.
15 and when kittiwake are plotted against theusie 15 I'd ask you to consider the locationhef t
16 economic zone, they look as you see in dile 16 Turbot Bank specifically in connection wittetedge of
17 The EU was strident yesterday that thésgrams do 17 the area that is presently closed. One eafrem
18 not form part of the best available scientiilvice 18 that relationship how "fishing the line",the
19 because they were created by the United iimgar its 19 Scottish scientific report referred to itutcboccur.
20 Written Submission. The UK entirely accepts, but 20 Could I then ask you to look just atfdxeng
21 it rather misses the point. 21 previous page; it's page 18 of the repohniosé
22 The EU's case in its Written Submissians), 22 diagrams are heat maps for vessels fishinggiodeel.
23 emphasised repeatedly yesterday, is thaapart 23 The most recent data available before tipisrtavas
24 closures would be justified insofar as theykmased on 24 written was for 2021. And it shows a clearaple of
25 the foraging range of chick-rearing seabirdlsst some 25 fishing the line.
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14:15 1 I'd ask the Tribunal to bear in mindtiis 14:18 1 mortality. The only control that the UKghis in
2 connection that ICES is now providing zerchatdvice 2 respect of fishing mortality, and that's thpext that
3 for all of sandeel area 4, in which most it ttiosed 3 it has controlled.
4 area falls. 4 Members of the Tribunal, putting all cbsle
5 One can readily see, members of the Talbun 5 different aspects together, the UK's submissiothe
6 why the EU had so little to say about dispiaeet 6 last element of 496(2), centring on the wdrase", is,
7 yesterday, notwithstanding your question djpatly on 7 first, that as a matter of fact, the UK didda
8 that topic. 8 the measures on the scientific advice, as the
9 The EU further contends -- and it did saych on 9 decision-making papers show; and secondlyliese is
10 this yesterday -- that the sandeel fishecyiisently 10 a rational and objective relationship betwiben
11 exploited in a manner that ensures a heksttey of 11 measures and the advice.
12 sandeel stock in the North Sea. You head th 12 Unless | can assist the Tribunal on ploit,
13 yesterday, and the Written Submissions imcltidt 13 I'll move to the precautionary approach.
14 paragraph 494. 14 The Tribunal has well in mind the contiexthe
15 Essentially, the EU is arguing that ttaéus quo 15 treaty for this, which is 494(3)(a), followbd the
16 is appropriate, subject to its point aboutigia 16 definition in 495(1)(b), which the Tribunah®/looking
17 closures for chick-rearing seabirds, whieh #dlready 17 at earlier this morning.
18 addressed. There are two further answerghether the 18 The point that | make now, arising frdra t
19 status quo is appropriate, and the Tribuilbbiteady 19 definition in 495, is that the precautionapproach
20 have in mind the point of context with whicdtarted 20 does not require the absence of any scientifi
21 about the ICES advice and also the ICES Teghn 21 information before being applicable; it applivhere
22 Service response, and the further answetbese. 22 there is an absence of adequate scientiimiation.
23 It is not for the European Union to gigesthe 23 And that must be so, because otherwise dwepce of
24 UK's policy objective of providing increadegels of 24 any relevant scientific information would aggthe
25 protection to sandeel, its predators andveeall 25 application of the precautionary approach.
Page 97 Page 99
14:16 1 ecosystem. Neither the EU nor, with reie 14:20 1 In this respect, if | could refer thdbunal to
2 Tribunal can, under the terms of the TCA, iagethe UK 2 R-96: it's the Scottish approach to the caasah
3 for seeking to pursue a high level of protecfor 3 report. There's no need to go to it now,itaitat
4 the ecosystem of which sandeel form part. 4 bundle [tab] 27, page 589 of the bundle.
5 The EU says in general terms that it atsceat 5 It specifically acknowledged that the evide base
6 the level of protection is for the UK to cheoBut 6 "is not definitive", and that the benefits are
7 then as its argument cascades and reachssgeeof 7 "uncertain”. But it explained that this isedo the
8 application, the EU is, in essence, seekirdiciate 8 variability in the system, not lack of infortizm or
9 to the UK that it can protect nesting seabibdi$ not 9 data, and in that context it specifically agop
10 non-nesting seabirds, not marine mammalsyther 10 a precautionary approach, as it was entitietb,
11 fish, and thus not the ecosystem as a whole. 11 consistently with Article 494(3)(a).
12 It is not, with respect, for the EU taidie for 12 Ecosystems are of course complicated, and
13 the UK that pursuing benefits for seabirds is 13 decision-makers need to proceed on the ifestiation
14 reasonable, but pursuing them for whaleds deaddock 14 available in an area. That will always imeol
15 and whiting is not, just because those benefight be 15 uncertainty because the variables are so. ghewl
16 of lesser magnitude or have less certainty. 16 that lack of full scientific certainty doestmprevent
17 The final argument of the EU on this p@srthat 17 the UK from adopting measures to protect the
18 it addresses the idea that the natural nityrédl 18 environment.
19 sandeel is high. That's the EU Submission at 19 The UK's submission on the precautioaggyroach is
20 [paragraph] 496. And it seeks to draw frbat that 20 that if -- contrary to the UK's submissioiif there
21 closing the fishery is not necessary becaastually 21 is any doubt about the relationship betwherstience
22 doesn't have as great an impact as nat@@on on 22 and the measures in this case, then theytietary
23 sandeel. 23 approach would be operative and would jusitiéy
24 But this, of course, supports the UK's:suee. 24 measures, notwithstanding any uncertainties o
25 The UK has no direct control over causesatinal 25 inadequacies in the science.
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14:22 1 Members of the Tribunal, those aredifferent 14:25 1 operative if the Tribunal were to concltius there
2 elements of Article 496(2). It would follow 2 was not adequate scientific information; driblt
3 ineluctably, if the UK is right on 496(2), thhkere is 3 were the conclusion, the measures wouldbtill
4 also no breach of 496(1), read together v@#{(3)(c). 4 justified by reference to 494(3) and its refe to
5 That's the provision of 494(3) that referbést 5 the precautionary approach, even with thatégaacy.
6 available science. So the UK won't address th 6 That's the UK's position.
7 separately. 7 PROFESSOR RUIZ FABRI: Yes, | understand. Buttviiail
8 | have covered all of the points that gotually 8 to understand is why it would be necessagpttor the
9 need to decide for claim 1 brought by the Ream 9 first step, and show there is enough scierdtiivice,
10 Union. But for completeness, unless | caisathe 10 if in any case the precautionary approacHdvoover
11 Tribunal further -- which I'm of course hagpydo -- 11  the measures.
12 I would now ask the Tribunal to call on Msi|Bau to 12 MR JURATOWITCH: It wouldn't logically be necesgaBut
13 turn to the specific criticisms on the maddgll 13 it's nonetheless the UK's position, botthis tase
14 THE CHAIRPERSON: Thank you. 14 and over time since the measure was justifiet
15 Professor Ruiz Fabri has a questiondar y 15 implemented, that the science is sufficitat, there
16 PROFESSOR RUIZ FABRI: Yes, thank you. 16 is adequate science, and that's enoughdanéfasure.
17 It's more or less the same question yestierday 17 And consistently with the approach that'sitaken in
18 to the EU, maybe with other words. Andatso 18 real time, that remains the UK's approach.now
19 triggered by what you've just said about the 19 If the Tribunal finds that the UK is wpabout
20 precautionary approach. 20  that, then the UK's submission is that tieegutionary
21 So just to clarify, is it the UK's positithat 21 approach applies. But in principle, the UsGsition
22 except for the modelling -- which Ms Boileaill be 22 is that the precautionary approach is nadeg@ this
23 back with, if | understand well -- even if aecept the 23 case.
24 modelling, do you consider that all the otieces of 24 PROFESSOR RUIZ FABRI: Yes, okay.
25 scientific advice are enough to justify thi f 25 And just a complementary question to nzke that
Page 101 Page 103
14:23 1 geographical scope of the measure? 14:26 1 | fully grasped your argument. Your arguiris also
2 MR JURATOWITCH: Yes. 2 that if the Tribunal were to find that the rebgdart of
3 PROFESSOR RUIZ FABRI: Yes. 3 the scientific advice is, let's say, flawed's-
4 MR JURATOWITCH: That is the UK's position: thaet 4 hypothetical again -- but were the Tribundind that
5 precautionary approach is not needed, andtbat 5 the model is flawed, nevertheless the resief
6 evidence through which | have taken you tadanough 6 scientific advice would be enough to justhe UK
7 to justify the full extent of the geographisabpe of 7 measure?
8 the measure; and that if the Tribunal is agjaire on 8 MR JURATOWITCH: Yes, and without the precautighar
9 that, then the UK would have recourse to the 9 approach. The UK's position in that circumstawould
10 precautionary approach, for the reason Wt | 10 be that the rest of the science -- so thiysinaf
11 identified. 11 the literature in the scientific study pdrtte
12 PROFESSOR RUIZ FABRI: Yes, but you consider that 12 English scientific report, and all of the st
13 precautionary approach can be a kind of apksition, 13 review and the ICES Technical [Service] resgo- are
14 which means that if the first approach doesork, if 14 enough, without the modelling, to justify theasure.
15 the Tribunal were to consider that thereoisemough 15 If the Tribunal is against the UK on tratd
16 "best available scientific advice" to suppbe UK's 16 regards any inadequacy in the model to create
17 measures, then the precautionary approactuuwoany 17 an inadequacy in the science, then the piecany
18 case apply? 18 approach would be engaged in that circumetanc
19 MR JURATOWITCH: Yes, that is the UK's submission 19 PROFESSOR RUIZ FABRI: Okay. For both the Ssbttheasure
20 PROFESSOR RUIZ FABRI: Okay. So you do not hthee 20 and the [English] measure?
21 assumption that the precautionary approacsable 21 MR JURATOWITCH: Well, it wouldn't arise -- if éhTribunal
22 only in the case that there is from the stegrfact 22 is with me that they are two different measuthen
23 that there is not enough scientific advice? 23 it wouldn't arise for the Scottish measureabise the
24 MR JURATOWITCH: The UK's position is that theepautionary 24 modelling is not relevant to the Scottish suea. But
25 approach, on the terms of 495 of the TCA, ld/be 25 for the English measure, then the positian kfust
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14:27 1 described would apply. 14:31 1 MR JURATOWITCH: First, the UK would say: ysiill don't
2 PROFESSOR RUIZ FABRI: So it means that the messane 2 need the precautionary approach in that cistance
3 distinguishable not only because they aredigtinct 3 because even without the modelling, theresigimto
4 measures, but also through the regime thaylého 4 base the measures on in the rest of the scienc
5 receive: one being under the precautionaryoagp, 5 JUSTICE UNTERHALTER: Understood.
6 whereas the other one could be scientifigafiified 6 MR JURATOWITCH: If the Tribunal were against metbat,
7 as such? 7 and was considering the application of theguonary
8 MR JURATOWITCH: Yes, that follows. And that's\sbether 8 approach, then a good faith error in sciamntifi
9 or not the Tribunal approaches it as two nteasor one 9 modelling would not preclude the applicatién o
10 measure with separable parts, to be anabeggatately. 10 the precautionary approach.
11 The precautionary approach could apply toborieot 11 JUSTICE UNTERHALTER: Yes. | have your submissid@hank
12 the other, or to neither, which is the UKiagpal 12 you.
13 position, or to both, which is the UK's aitate 13 THE CHAIRPERSON: Thank you very much, Mr Juratokx
14 position. 14 Now | invite Ms Boileau to take the floor
15 PROFESSOR RUIZ FABRI: Okay. Thank you very much 15 MS BOILEAU: Members of the Tribunal, | will beldressing
16 JUSTICE UNTERHALTER: | just wanted to ask yowab 16 the EU's argument that the modelling that uwvatertaken
17 the language of the definition of "precaudign 17 for the English scientific report lacked tleeessary
18 approach" and the meaning of absence of atiequ 18 scientific and methodological rigour to besidered
19 scientific information. 19 reputable science, which is the test thaEthesserts
20 If -- again, all hypothetically for thenposes of 20 has to be met under the TCA.
21 interpretation -- if the absence arises teethere is 21 Mr Juratowitch has already explained titgyEU's
22 an inadequacy of the scientific advice witieeee is, 22 argument fails at an anterior point, and iat
23 for example, information that was availahlé ot 23 because, first, the EU has not identified superior
24 used, can one utilise that as a basis fangéyere 24 ecosystem model of the North Sea which wagzdle to
25 was an absence of adequate scientific infimnia 25 the United Kingdom at the time that the Esigli
Page 105 Page 107
14:29 1 In other words, | suppose what I'miragls: if 14:33 1 scientific report was produced, and wisichld be used
2 the difficulty with the science is self-credteecause 2 for the same purpose; and secondly, becasise, a
3 there was some data or some other infirméy ¢buld 3 Mr Juratowitch has just emphasised, the miodelias
4 have been cured but wasn't, can one nevesthedsy: 4 only one component of the scientific advideedeupon,
5 well, that's an absence that is relevanttfer t 5 yet, as the EU itself accepts at paragraphofit8
6 purposes of the application of the precautipna 6 Written Submission, the scientific adviceddt be
7 principle? 7 assessed as a whole. The EU would therefwe tio
8 MR JURATOWITCH: No. 8 clear multiple hurdles before one even gethegoint
9 The first question is whether there's beatlable 9 of considering the merits of its criticismstioé
10 science, and | won't go back to the exchathggsve've 10 modelling.
11 had on that. 11 In my submissions | will first outlineetmodelling
12 If the situation is one in which the atzseis 12 that was undertaken in the English scientdjort and
13 caused by an affirmative decision not to seakily 13 the pedigree of the models that were usedll then
14 available information, | accept that one dmdt, in 14 address the four specific criticisms of tradeiling
15 good faith, apply the precautionary principléat's 15 that were advanced by the EU.
16 not anywhere approaching the situation is ¢ase. 16 Turning to that first point.
17 But for the purposes of testing the limitshef 17 Now, the English scientific report utdstwo
18 meaning, | accept that the precautionaryaambr would 18 types of models. The first was an Ecopath &cosim
19 not save you in that circumstance. 19 model, which the EU refers to as the "Ecasiodel" and
20 JUSTICE UNTERHALTER: Yes. So in other wordsyyoase is 20 the UK refers to as the "EwWE model", but treegxactly
21 that whatever inadequacies -- | mean, youtseg 21 the same model. The English scientific replsio
22 aren't any. But assuming there were certain 22 relied on an ensemble model.
23 inadequacies in the scientific advice, you sell, 23 (Slide 43) As explained in a recent ddfierpaper
24 none of those gaps would prevent the apjgicaf 24 (R-110), EWE models are "the most widely used web
25 the precautionary principle, if they wererfd@ 25 models approach in marine ecosystems", agrsbo this
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14:34 1 slide. 14:37 1 And indeed, the next slide (45) shtiveslong list
2 (Slide 44) The EWE model of the North Sea 2 of scientists who contributed to and revieasgects of
3 initially developed by scientists Mackinsoman 3 the model even before it was published in 2007
4 Daskalov, who published it in a peer-reviewager in 4 In very basic terms, the North Sea EwEehod
5 2007 (R-107). As explained -- 5 contains information about the energy flow®ss the
6 THE CHAIRPERSON: Sorry, Ms Boileau, can you gokot that 6 entire North Sea ecosystem. So its aim iisgoesent
7 slide there, the previous one (43)? Yes. 7 all components of the ecosystem and, impdytaheir
8 You've got highlighted there: 8 interconnectedness.
9 "Ecopath with Ecosim ... is the most wjdesed 9 The North Sea EWE model includes 69 fometi
10  food web modelling ...", et cetera. 10 groups, and those include marine mammalss bish
11 But the references there are to a papaer 2004 11 and so on. The model itself is built usiagadabout
12 and a paper from 2000, both of which arereciee 12 the biomass of those different groups irNtbeth Sea;
13 model was developed, and one even from 1884ae from 13 in other words, how much there is of eacltisggas
14 1987. So the relevant ones would be the fooss2016 14 well as information about how productive tlaeg, so
15 and 2015. But | just wondered why you plibfthose 15 their turnover rate, what they eat, and hawhof each
16 additional references in there. 16 different kind of thing they eat.
17 MS BOILEAU: Madam Chairperson, this, to be clésr 17 It also includes information about drivef the
18 a quote from this scientific paper (R-11Mjck is 18 system, so these are the things that caesystem to
19  called "Itis past time to use ecosystem risode 19 change over time. One such example is nityrée
20 tactically to support ecosystem-based figiseri 20 a result of fishing.
21 management". 21 So when all of these components are awedbione
22 Ecopath with Ecosim modelling is a type o 22 can simulate, using the model, how the etesyand its
23 modelling, but within that, one needs to dzve 23 constituent parts may react over time to geain
24 a specific EWE model of different oceans seal. So 24 those drivers, such as, for example, anéaserer
25 to be clear, this is not saying that the N&¢a EWE 25 a decrease in fishing effort.
Page 109 Page 111
14:36 1 model is the most widely used food web et 14:39 1 In 2015, an updated version of the7200rth Sea
2 approach in marine ecosystems; it's sayirtg=v& 2 EwE model was reviewed by the ICES Workingupron
3 modelling is the most widely used food web ettty 3 Multispecies Assessment Methods, and the Wgr&roup
4 approach in marine ecosystems. And the NggthEwWE 4 granted it what is called "key run" status.
5 model has been developed specifically to eggite 5 (Slide 46) The ICES Working Group (R-1@8%cribes
6 ecosystem-wide interactions between diffeftemttional 6 a "key run" as follows:
7 groups in the North Sea. 7 "A Key Run refers to a model parameteigzeand
8 So there are, to be clear, Madam Champergher 8 output that is agreed and accepted as a stbga
9 EwE models of different oceans and seas. 9 [the] ICES [Working Group], and thus serves amiality
10 THE CHAIRPERSON: Thank you. That's very helpfidcause 10 assured source for scientific input to ICH®@. The
11 in fact it points to the fact that the EwEdelting 11 process of accepting a Key Run involves prtasien of
12 approach is actually quite of longevity| tike it 12 the 'draft' key run in plenary, followed bynninated
13 back to the year 1984, it's a quite lengtig t 13 experts engaging with the modelling expett(seview
14 So thank you for that explanation. Now 14 the specification (inputs), outputs and doeatation of
15 | understand. 15 the Key Run. Any required changes are [tfteg
16 MS BOILEAU: (Slide 44) The EwWE model that is sifie to 16 agreed in plenary and documented."
17 the North Sea -- that's the one that wasldesé by 17 When the changes are completed, thethane
18 Mackinson and Daskalov, and they publisheit fraper 18 further reviewed by experts, and the keyisun
19 in relation to that in 2007 (R-107) -- expkai- and 19 subsequently published by the Working Graughe ICES
20 this is an excerpt from that scientific papehat 20 website.
21 the development of the model "has taken Bsye#@nd 21 The North Sea EWE model was approvedhéy t
22 they go on to explain that: 22 Working Group after having gone through tfgsrous
23 "A critical step has been to ensure guatintrol. 23 quality assurance process. This means\bay aspect
24 Accordingly, we have invited experts in tHisid to 24 of the model, all of its input data, all tsf i
25 review and contribute to the developmenhefrhodel.” 25 assumptions, have been critically reviewetitha model
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14:40 1 has, in effect, received the ICES starmgppfoval. 14:44 1 and this is a reference to the transquge 48,
2 (Slide 48) A recent scientific paper déed, 2 lines 9-10:
3 the one that we looked at for the very filisles 3 "To the extent that there is more receitd,d
4 (R-110), advocating for greater use of ecesystmodels 4 a party should therefore rely on that moremedata.”
5 in fisheries management -- explains thathén t 5 Now, using that extended North Sea EwEehod
6 authors' view, models should be based ongoastices 6 simulations were run exploring various scergrand
7 and quality-controlled data. In the final teerce of 7 the only variable that was changed in thaselsitions
8 this excerpt, ICES's key runs are listed asxample 8 was the amount of depletion of sandeel ilNbieth Sea
9 of such models. They are the gold standard. 9 as a result of fishing.
10 Now, the North Sea EwE model that wasmgikey run 10 The modelling simulated a range of sdesarThese
11 status in 2015 used data up to 2013. Boitdar for 11 included looking at both decreases in sarfitghg
12 that model to be utilised in the English stifie 12 pressure, but also scenarios in which itiner®ased.
13 report, it was necessary to extend it to lenabo be 13 That wasn't because anyone was proposimgteegse
14 run to 2020. 2020 was the most recent yeawlfich 14 sandeel fishing, but because the purpodeeof t
15 data was available at the time that the Ehgli 15 modelling is to understand and explore hadifferent
16 scientific report was produced. 16 components of the ecosystem might be expétezhct
17 (Slide 49) The 2015 report (R-108) incthihe ICES 17 to changes in sandeel fishing pressure.
18 Working Group endorsed the North Sea EwErlpystates: 18 (Slide 51) Figure 6 from the English stiic
19 "... this report also aims to presentialgand 19 report (C-45), which is projected on youesars, shows
20 easy way to routinely update the Key Run wihin 20 the results of these simulations.
21 needed.” 21 So on the X-axis we have the level otiseh
22 (Slide 50) And how does the report doxhé/ell, 22 depletion and on the Y-axis we have reldtioenass.
23 it does that by listing the source of itsadar 23 The dotted black line shows the level of sahd
24 various parameters. Indeed, it links tod&abases 24 depletion in 2020 in the North Sea, so thais
25 where that data is to be found, and an examm@hown 25 the status quo prior to the prohibition.
Page 113 Page 115
14:42 1 on this slide. 14:45 1 (Slide 52) If we look at one exampteseals, for
2 Mechanically, the updating process that wa 2 example, to understand this diagram, and ngatairthe
3 undertaken for the purposes of the Englistrgific 3 right from the black dotted line -- so thedilaotted
4 report involved looking at those same souotekata 4 line shows the status quo. If we move taittet and
5 indicated in the key run report, and wheregtreas 5 we increase the level of sandeel depletiimother
6 more recent data available for a parametat ntiore 6 words, we increase the amount of sandeehfishithe
7 recent data was input into the model. 7 biomass of seals decreases. In other worig m
8 The specific updates that were made tonibeel are 8 sandeel fishing is predicted to lead to fesezis.
9 set out in the English scientific report agga1, for 9 The blue shading on this diagram represiiet
10 the Tribunal's reference; | don't proposeke the 10  confidence interval for the biomass respoase that's
11 Tribunal to it. But the important point fst the 11 based at 95%. The red lines on this figiireome
12 updates enabled the model to run to 202Ghkytin 12 back to in a moment. But in short, the el that
13 no way altered the model's structure, functio 13 has the longer dashes is the reference fooint
14 foundational parameter settings or sources of 14 a scenario in which sandeel fishing is priodibin UK
15 information. 15  waters, and the red lines on either sidbaifreflect
16 So the model was updated to enablebi¢ tased for 16  the confidence interval in that value.
17 the purposes of the English scientific refdmut it 17 THE CHAIRPERSON: Ms Boileau, can | ask a questio
18 was still the key run model; it was stillgaled with 18 So the red line with the longer dasheats the
19 the ICES key run that had been approvedéjGES 19  reference point for the scenario where sdrglee
20 Working Group. And it's simply inaccurate fiee EU 20 prohibited in UK waters?
21 to assert that by updating the model in anean 21 MSBOILEAU: Yes.
22 contemplated by the ICES Working Group aridguthe 22 THE CHAIRPERSON: Where does that reference mmimte from?
23 data indicated by the ICES Working Groupai$ somehow 23 Soin--thank you.
24 lost alignment with the key run. 24 MS BOILEAU: Madam Chairperson, that in fact ggrme
25 We further note that, as the EU statestieyday -- 25  neatly to my next argument, because indez&{ths
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14:47 1 first criticism of the English scientifieport refers 14:51 1 So, in short, in order to arrive & tieference
2 to how that reference point was calculatedorter to 2 point, this 58% figure, what the authors & English
3 answer Madam Chairperson's question, it'sssacg to 3 scientific report did was they looked at histal data
4 give a little bit of context to this percergdgure 4 from 2003 to 2020 that was publicly availadnhe they
5 and its relevance, how it was calculated. 5 calculated, out of all the EU/UK sandeel catctine
6 So the first point of context is that, as 6 North Sea, how much of that came from rectanigl the
7 Mr Juratowitch explained, geographically, BveE model 7 UK's EEZ and how much of that came from regles
8 reflects the whole of the North Sea. So wdr@aruns 8 outside the UK's EEZ.
9 a simulation, for example, in which one redusandeel 9 Before addressing the --
10 fishing pressure by 10%, that reduction @ied 10 THE CHAIRPERSON: Can I ask a question on that.
11 across the entirety of the North Sea. Tha'svay 11 In using the data from 2003 to 2020hésreason
12 that the model was constructed. And as thaem 12 for that particular timeframe because the Ewddel used
13 existed then and as it is exists now, ibispossible 13 data for that timeframe in the aggregatéoiaall
14 within that model to restrict its geographazope to 14 the other aspects of it? I'm just tryingéd
15 only the United Kingdom's waters. 15 an understanding of why -- or the basis fingithose
16 Of course, the United Kingdom can onlgtoa 16 particular years.
17 fishing in its waters. And that's why it Hesen 17 Thank you.
18 necessary to calculate what I've been caffirsg 18 MS BOILEAU: The basis, Madam Chairperson, isphynthat
19 "reference point", so that when one lookbat 19 that is the data that was available on thefgan
20 simulation, one can orient oneself to deteemi 20 Commission's Scientific, Technical and Ecaisom
21 compared to the status quo, what do the atinak 21 Committee for Fisheries website. So theaatbf
22 predict might be the position if sandeelifighwas 22 the English scientific report looked at wtiata was
23 prohibited in UK waters? 23 available, and used all of it.
24 The figure that the English scientifipog 24 The Tribunal might recall that in its \i&n
25 arrived at was 58%. | will now explain hdvat was 25 Submission, the EU took issue with the faat the
Page 117 Page 119
14:49 1 calculated. 14:52 1 authors of the English scientific repaedidata that
2 What the English scientific report did vitassed 2 predated 2011, which is when the escapemeegy was
3 publicly available data from 2003 to 2020 &icalate, 3 introduced. They said, "No, no, things wivie
4 out of the whole EU/UK sandeel catch in thetN&ea, 4 changed after 2011, so you should restricti#ha to
5 what proportion of sandeel landings came fwothin 5 that date range".
6 the United Kingdom's waters. So it's a qoesbf 6 The United Kingdom's Written Submissiopliceated
7 geography, it's a question of where the fighin 7 the exact same exercise that was undertak@uiposes
8 occurred, how much fishing occurred in UK wate 8 of arriving at the 58% figure using the metitoat was
9 compared to how much fishing occurred outdigedUK's 9 described transparently in the English sdienti
10 waters. 10 report, and was able to show that beforeaéted the
11 In terms of how the underlying data itagted, 11 introduction of the escapement strategyatieeage
12 the data is published on the European Cononiss 12 proportion of sandeel landings that came febifrwaters
13 Scientific, Technical and Economic Commiftae 13 was the same: it was still 58%. So it didndnge
14 Fisheries webpage. The English scientifiore 14 before and after the introduction of the peozent
15 plainly stated as such. 15 strategy.
16 The way that that data gives us inforamagibout 16 But what is ...
17 where sandeel fishing has occurred is tleaTthbunal 17 PROFESSOR RUIZ FABRI: Just to make sure | utdeds
18 might have seen in certain maps of the NBei, 18 Because from what you explain, if | underdteell, the
19 there's a grid overlay. These are calle&3C 19 initial model, the EwE, was validated withiadap to
20 rectangles”. And when fishing vessels fisthie 20 2013 and it became a key run or received/akein
21 North Sea, they have to report on a dailysbd@mv much 21 2015. So one might guess that it was updgied
22 they caught, what they caught and which |@€&ngle 22 2013.
23 they caught that within. That informatioertgets 23 So why update it with data from 2003, aotlas
24 filtered to national monitoring bodies, whitien 24 from 2013? Just to make sure | understand.
25 filter it up to the European Commission. 25 MS BOILEAU: Madam Arbitrator, we're talking alidwo
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14:54 1 different components. So one is the Evaehitself, 14:58 1 Commission's Scientific, Technical andriecoic

2 the North Sea EWE model. It was developedpamdished 2 Committee for Fisheries, shows a lower tatabant of

3 initially in 2007, and subsequently it receithe ICES 3 sandeel landings compared to ICES's datathanayU

4 key run status in 2015. 4 claims that this has led to an overestimaiiche

5 This reference point, this 58% figurendas 5 amount of sandeel taken from UK waters contptare

6 a parameter of the model. It's not dataithiaput 6 non-UK waters.

7 into the model; it's not an update that therd&de to 7 The first point is that the English sciémt

8 the model. As | foreshadowed earlier, thegravhy 8 report acknowledged that there was uncertainty

9 this 58% was calculated is because the EwEehiisef 9 associated with this 58% figure. One of tresons why
10 looks at the entire North Sea. 10 there was that uncertainty is because Nodweag not
11 So when one looks at the simulationsrémilt 11 publicly disclose where its sandeel landrwse from
12 from that, it would look, for example, likeg slide 12 in the North Sea. As that Norwegian dataneas
13 (52) without the red dotted lines. So it Widell you 13 available, the English scientific report tieal its
14 what the status quo is, and it would give you 14 analysis to where the EU/UK catch in the N&®a was
15 information about what would happen if yocréased or 15 taken from.

16 decreased the level of sandeel depletiorit but 16 PROFESSOR RUIZ FABRI: Excuse me, sorry.
17 wouldn't tell you what the scenario wouldddie if 17 The fact that Norway does not publish tizea
18 the reduction was limited to a prohibitiorliK waters 18 would explain 20% in difference, between 389 58%7?
19 in the North Sea. 19 MS BOILEAU: Madam Arbitrator, I'll come back you on that
20 So that, in short, is why there isn's tlignment 20 point. But my understanding is: yes, inefféhe
21 between the data that was used to calctiat®&% -- 21 difference in total sandeel landings istattable to
22 that was based on 2003-2020 data. Thattabed to 22 Norwegian landings. And there's a known omkmin
23 the development of the North Sea EWE modgklae data 23 the sense that it's not known, based ongiubli
24 that's used to update it. 24 available information, precisely which ICEStangle
25 What was striking about the EU's orahsislsions 25 those Norwegian landings come from.
Page 121 Page 123
14:56 1 yesterday was that it advanced a complatal argument | 14:59 1 Importantly, just as the European Cisaion's data

2 that was not in its Written Submission. Asdntioned, 2 which was used in the English scientific répor

3 in its Written Submission, its argument waat the 3 the ICES data also does not disclose or stiatee

4 date range used in order to calculate theageer 4 Norwegian sandeel landings have come fromimitte

5 proportion of sandeel landings that come ftdiwaters 5 North Sea. So neither the European Commissitatia

6 out of the UK/EU sandeel catch, in their sugsioin, 6 nor ICES's data would have enabled the autifdhe

7 ought to have been restricted from 2011 onsvaBut 7 English scientific report to determine wher@Megian

8 you heard nothing of that yesterday. 8 fishing occurred.

9 Instead, what the EU did was that, fitstjdn't 9 THE CHAIRPERSON: Sorry, Ms Boileau. But if thathe
10 respond at all to the UK's argument on tbattpn its 10 case then surely the two sets of data, tBSI@ata and
11 Written Submission, which the Tribunal cardfat 11 the data from the European Commission, shuale been
12 paragraph 282. Instead, the EU advancedargument, 12 basically the same. But it seems to me ffzan
13 which it justified on the basis that purpdlye 13 different views of the parties that the data
14 it didn't know how the UK calculated the age 14 different.

15 reduction in catches. That's the transetipage 72, 15 So | think we are trying to get a haratlevhy

16 line 21. As | mentioned earlier, the methogdy for 16 there's such a big discrepancy in the dateges the

17 how this was calculated and the source od#te is 17 ICES data and the European Commission dgiiajust

18 included in the English scientific reporpages 9 18 simply a matter of discrepancy? Becauseeitrs that

19 to 10. 19 the Norwegian landings, if they both dorketanto

20 Essentially, the EU presented yestenddg ioral 20 account the Norwegian landings, then theylshioe

21 submissions a new percentage figure: it said 21 fairly similar.

22 specifically that the percentage figure thatrived 22 But maybe this is something you could ediack to,

23 at was 39%, not 58%. In short, the EU's asyument 23 because | know these are very technicakytigsues

24 was based on the fact that the data thatisexs by the 24 that we're dealing with now.

25 United Kingdom, which comes from the European 25 MS BOILEAU: To clarify, Madam Chairperson -- and
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15.01 1 | appreciate that this is not easy to vtbrgugh -- 1505 1 in the English scientific report. So dftste
2 the European Union didn't, for example, when 2 comparable: there's only a 1% difference betvtbat
3 it presented its submissions yesterday, explay of 3 figure, the EU's figure, and the "Lower largin
4 this, and there's been a degree of reversaesimg 4 proportion confidence interval[]", so thasfir
5 that we have had to do to even understandtreived 5 column on the left-hand side.
6 at this 39% figure. But as best the UK un@eds, or 6 In short, the purported error that thehzld
7 can discern by reverse-engineering the numpeushave 7 identified doesn't take the analysis beyordstiope of
8 the ICES dataset, which has a higher amousardeel 8 what had already been accounted for, whaahaddy
9 landings because it includes the landingsatet 9 been done in the modelling exercise. Andiitainly
10 attributable to Norway. The European Cominiiss 10  doesn', in our submission, impugn the Ehglis
11 dataset does not include those Norwegiarrigad 11 scientific report as anything other thanrstifieally
12 But neither source tells you, even if yanted to 12 rigorous.
13 take them into account, where the Norwegiadihgs 13 JUSTICE UNTERHALTER: Does it alter where you \webdraw
14 took place. There's no information aboul @€S 14 thatred line? If you just go back one s{B2).
15 rectangles in which those Norwegian landiogk place. 15  Remember, this debate all began with: hove doe
16 Which means that the authors of the Engligméific 16 derive the red dotted line?
17 report, even if they had used the ICES datald not 17 MS BOILEAU: Yes.
18 have been able to complete the exercise¢hptid in 18 JUSTICE UNTERHALTER: The EU's argument was tpg®st that
19 the English scientific report to actuallyuig out how 19  onthe basis of the ICES data, there wainaidence
20 that would change things up and down. 20  between the lower bound and what they sdgriged
21 Importantly, however -- and this is tipshot -- 21  from the ICES data: 38 and 39 they say ig tleise, so
22 it doesn't really matter, because, as | ropat 22 that's why we should be looking.
23 earlier, the authors of the English scientiéiport 23 MS BOILEAU: Yes. So that would represent thetliee on
24 accounted for uncertainty in this particutference 24 the right-hand side.
25 point, and this can be shown on this sli@. (5 25 JUSTICE UNTERHALTER: Yes, alright. So it would --
Page 125 Page 127
15:.03 1 So the middle line with the thickeels, the red 15:06 1 you can't tell quite on the scale of petage. But
2 line, represents 58% figure, the average ptiopoof 2 yes.
3 sandeel landings in UK waters out of the EU/a#ch. 3 MS BOILEAU: If one did want to look at the pertages,
4 However, the authors of the English scientijoort 4 the breakdown of percentages, that is inahle that
5 also calculated the 95% confidence intenaishat 5 was projected a moment ago.
6 figure, and on the lower bound that's 38%,@mthe 6 JUSTICE UNTERHALTER: Yes.
7 upper bound it's 73%. 7 MS BOILEAU: So in fact, if we if go back to thsitde
8 So what the authors of the English sdiemgéport 8 (53), one can see the figures that are baséteb8%
9 did was that every time they presented arysisabr 9 in the middle column. Let's take seabirdsef@mple:
10 the results of the simulation, they inclutegresults 10 plus 6%, plus 8%. If one uses the lowerrégthe
11 not only of the 58% figure, but also of tiger bound 11 38%, it brings the percentages down by Parsd
12 and the lower bound. 12 it brings them down to 4% or 5%.
13 One can see this in this slide (53)at,fwhich 13 PROFESSOR RUIZ FABRI: It's over 10 years, #hember
14 the EU also projected in its oral submissi@sterday. 14 well, this increase in biomass?
15 So the column that is in the middle, "Averkgelings 15 MS BOILEAU: The short answer is: for seabirtls, i
16 proportion confidence intervals", represémes58% 16 10 years; and for all the other speciesatighly
17 figure. The left and right columns represe88% 17 10-15 years. The projections, in terms of tiey're
18 reduction and a 73% reduction, respectively. 18 done mechanically, they're projected long the
19 So, in short, what this table shows is e 19 future, to see where things settle afteirtitial
20 simulated biomass responds at the 58% feyutlehe 20  change. And for seabirds, as indicated g paf the
21 lower end of the confidence interval andHigher end 21 English scientific report, that level is @cied to be
22 of the confidence interval. And what matiergor 22 achieved within 10 years.
23 present purposes, that the figure that theed 23 PROFESSOR RUIZ FABRI: 1% over 10 years or odeyears,
24 upon, however it arrived upon it, this 39%ufe, is 24 the assessment you could make would be efiffeiOn
25 within the confidence interval range that aaalysed 25  rather low figures, like 6% or 8% or 7%, 1#tetience
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15:.08 1 might be significant. 15111 1 important for present purposes is thatftils within
2 MS BOILEAU: Two points in answer to that. 2 the range of uncertainty that was analysélan
3 As Mr Juratowitch has explained, whatslye 3 English scientific report. So that criticisimesn't
4 valuable about the modelling exercise is nansch 4 impugn the scientific foundation of the Enlglis
5 the precise figures that one obtains; it'sensorthe 5 scientific report.
6 direction of travel and the trends that adiciated. 6 (Slide 54) I'll turn then to the EU's sedo
7 Including because, of course, in the real dyavhat 7 criticism of the modelling. And here the Elyill be
8 was not accounted for in the simulation isalie 8 recalled, relies on two of the caveats tatioeelling
9 change, for example. So one would expeiktelyl that 9 that were expressly and transparently ideuwtin the
10 the effects of climate change would dampethe real 10 English scientific report itself. In partiauthe EU
11 world, the anticipated benefits. 11 relies on caveat 2 to the modelling, whictin& it is
12 The second response to that, Madam Atbitris 12 not a size-structured model, and caveatti3eof
13 that when one looks at, for example, the otgpaf 13 modelling, which is that it does not accdonthe
14 avian flu on some of the protected seabifaéghah the 14 spatial distribution of sandeel.
15 UK hosts internationally important coloniese can 15 The identification of caveats in a maatel not
16 see -- and | don't have the figures to hiagtd now -- 16 an indicator that the modelling lacks scfenéind
17 but really significant decreases in the sdabi 17 methodological rigour. To the contrary, titamsparent
18 populations in the course of just one yaarekample. 18 identification of those caveats is a reflatof the
19 So in that context, what might otherwise seebe 19 objectivity of the English scientific report.
20 a relatively small or insignificant increaseseabird 20 If the Tribunal could please take upEnglish
21 biomass actually, in the context of a destini 21 scientific report at tab 15 (C-45), and turpage 33.
22 population, vulnerable and endangered papuokatis 22 Looking at "Caveat 3" -- and this is af¢he
23 truly significant. 23 caveats that the EU relies upon as depritiagnodel
24 I'll turn then to the EU's second criimiof the 24 of the necessary scientific and methodoldbgigaur to
25 modelling. And here -- 25 constitute "best available scientific advicBut even
Page 129 Page 131
15:10 1 JUSTICE UNTERHALTER: I'm sorry, just beforewdo so, very| 15:14 1 if one looks at that caveat, one canrséwel second
2 briefly, are you saying then that even if @aorking 2 sentence that:
3 with the lower bound, given the figures, tleegentages 3 "Not accounting for this spatial componewld
4 in the first column, that the measure woulquséfied 4 mean we overestimate or underestimate soneéfispe
5 even if you worked only on that lower bound? 5 ecosystem impacts of fishing ..."
6 MS BOILEAU: My answer to that is: the questioattive're 6 The EU appears to proceed on the assumipigod
7 looking at, or that I'm addressing, is not thike the 7 this caveat necessarily leads to an overestimaf
8 measure is justified based on a 5% increasé%a 8 benefits. That's not what the caveat itg@tHies.
9 increase. I'm addressing the Tribunal on kdrethis 9 The Tribunal will recall that the EU actep and
10 modelling exercise was sufficiently scientfly 10 this comes from transcript page 62, stading
11 rigorous. 11 line 10 -- that:
12 Certainly it might be the case that {heciic 12 "... the Tribunal needs to look at thielence
13 percentage figures, even if one uses the &k dandings 13 which the [EU] has presented; and in pasicul
14 proportion confidence interval[]" in the ficolumn, 14 it would need to look if credible evidences fizeen]
15 wouldn't materially alter any weighing exsegifor 15 presented that there was available scieatedtld
16 example, of costs and benefits -- 16 have addressed the caveats and the protdentsied
17 JUSTICE UNTERHALTER: I'm sorry to interrupt. 8itthink 17 in full transparency in the [English] sciéioti
18 all I'm asking is: assuming best scienc¢ ikealower 18 report.”
19 bound rather than at the middle, what diffeeedoes 19 So what then is the EU's "credible evigérnhat
20 that make? 20 there was available science that could hdeesased
21 MS BOILEAU: And that's precisely my argument. 21 these caveats? In my submission, it hagifieh
22 It's precisely my argument. 22 none. The EU has identified no whole ecesysnodel of
23 Even if one uses the lower bound, evémeifEU is 23 the North Sea which is size-structured, dctwvboes
24 correct in its submission that the actuanesice 24 account for the spatial distribution of saidmd
25 point that should be used is on the lowenHpwhat's 25 their predators, much less a model that dottsof
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15:15 1 those things at the same time. You haaedhfrom no 15:19 1 And if we look at the very next pagage 3,

2 scientist, no modelling expert, and thereliessn no 2 the second paragraph from the top, the fimatence:

3 scientific paper put before you by the EU witstates 3 "Site- and species-specific studies winald

4 that such a model of the North Sea existedwihe 4 required to ascertain what food supply is ireglin

5 English scientific report was being drafted. 5 each case."

6 In short, the English scientific reporpliged the 6 And in the context of the preceding seceethat's

7 best model which was available at the timad the EU 7 talking about food availability for specifiesting

8 has not explained how the North Sea EwWE maedehich 8 bird colonies.

9 likewise is affected by these caveats, becilas®t 9 This, in my submission, gives an overalbiession
10 size-structured and it's not spatially expircthe 10 of the amount of work that would be requiredrder to
11 way that the EU contends the model should thee EU 11 develop such a model. It's a model thdgaet in
12 has not explained how the North Sea EwE misdel 12 the context of stock assessment models, EagSwould
13 suitable for use by ICES, but not by the &bhiKingdom. 13 never be feasible for it to provide advicéhat fine
14 One final point on the EU's criticismtttiee model 14 level of granularity.

15 is not spatially distributed: to develop saamodel of 15 And as | took the Tribunal to earlietoibk
16 the North Sea, both in respect of sandeedlsot 16 six years to develop the North Sea EwE matieth was
17 taking into account its predators, would ibénamense 17 subsequently granted key run status. Sdajeag
18 undertaking. 18 a spatially explicit model of the whole oétNorth Sea
19 If one looks at the ICES Technical Sex'sic 19 which focuses on the ecosystem role of samdréd be
20 response, which is at tab 4 of the bundl@Z};- 20 a significant task.
21 page 1, paragraph 3, the paragraph thas stitt the 21 But of course it's not for the United gdlom to
22 words "What is not conducted in the assesthegoing 22 establish that; it's for the European Unn t
23 about midway through that paragraph to théesee that 23 demonstrate that such a model was availalihe éime
24 starts: 24 that the English scientific report undertask
25 "ICES advice on fishing opportunitiegigen at 25 modelling. It adduces no evidence to makelgis
Page 133 Page 135

15:17 1 stock level and cannot function at thelley 15:20 1 proposition that this caveat could andikhbave been

2 individual feeding grounds, which goes beythel 2 redressed.

3 detailed level of the stock assessment mddels. 3 Turning then to the EU's third criticisiitioe EWE
4 If one turns the page -- 4 model, which is that it groups seabird spettigsther.

5 THE CHAIRPERSON: Sorry, Ms Boileau, but there £B 5 Again, the EU has not explained how that girayipf
6 talking about stock assessment models; thegtre 6 seabirds together renders the modelling unisfiie
7 talking about ecosystem models. So | fadlde -- 7 nor has it explained how this grouping wodslult, as
8 what is it that you're trying to claim by nefeg us 8 it asserts, in an overestimation of the bénegi
9 to this sentence? 9 seabirds.

10 MS BOILEAU: The point is a simple one, andftis: if 10 It's true that for any individual speadés

11 the ICES models that are used for stock adwacnot 11 seabird, that figure, or the figures thataareved at

12 contain the level of detail that would beuiegd in 12 in the modelling, may be an overestimatiortfat

13 order to give advice which accounts for |qualdator 13 particular species, and for another spetieay be

14 requirements, how can one expect that thehNg@a EwE 14 an underestimation. But for the categoryaahirds as

15 model would likewise be able to do this? 15 a whole, the fact that the data is not dissgged on

16 The advice that ICES gives now doeslytae 16 a species-by-species basis doesn't indicatéhtere

17 a spatially distributed model. No such maoasts. 17 has been any overestimation of the benefggabird

18 If we turn the page in the ICES Techn&mivice's 18 as a category.

19 response to page 2 and look at what Revig¢wes to 19 The North Sea EWE model that was usékifEnglish

20 say, and here we're looking at the finalesgrd of the 20 scientific report in 2022 did not have thediipnality

21 large paragraph in the middle, where thesrest 21 to disaggregate the results for individuabsel

22 explains that: 22 species. The EU states that there were texaqus

23 "It is never going to be feasible for €® 23 studies in which seabird data has been dieggted.

24 provide catch advice at a sufficiently fiwals to 24 The first -- and this is, for the record,

25 account for this local food requirement ..." 25 Exhibit R-0128; it's not necessary to tunmpit-- is
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15:22 1 a report produced by Natural England @42€bncerning | 15:26 1 upon took one year, and that was jusgdiggating
2 sprat in the North Sea, which uses the EwEainod 2 seabirds as a category into individual speclés
3 It is true that that model disaggregagedhisd 3 work that would be involved in order to addréee
4 data by species. However, what the EU hasritioned, 4 other caveats, to produce a spatially definedel and
5 or hasn't drawn to the Tribunal's attentisrthat 5 a size-structured model, or a model that dwediall
6 this paper was published in 2024, two yedes #ie 6 three of those caveats, in my submission wiale
7 English scientific report was produced. Iswaly 7 required significant time, resources and digeeto
8 after the English scientific report was praehlithat 8 develop.
9 a model was developed with this capabilitpd A 9 Of course, it's not for the United Kingdtom
10 I'm instructed that it took one year for thedel to be 10 establish that; it's for the European Unmagtablish
11 developed such that it could disaggregateiskbdata 11 that such a model was available, or thatldpirey such
12 by specific species. 12 a model that redressed or rectified the ¢avein
13 The other report that the EU relies updhe ICES 13 truth, limitations -- of the model could ha&een done
14 key run itself, and the reference for tha-$08. 14 quickly, easily, cheaply.
15 But that also does not disaggregate seatjrds 15 And of course, as Mr Juratowitch expldirarlier,
16 individual species. What it does is it beagabirds 16 it wasn't incumbent upon the United Kingdomvait for
17 down into two categories: diving seabirds and 17 years for a perfect model to be developearbef
18 surface-feeding seabirds. 18 it could take action.
19 The modelling in the English scientifport 19 THE CHAIRPERSON: May | ask another question jakited
20 followed that ICES key run, meaning that #d®a no 20 to -- sorry, we're talking a lot and askiots lof
21 change to the information in how seabird data 21 questions -- but related to what you saidiatie ICES
22 calculated. So the output of the scientifadelling 22 key run model, which did distinguish seabbdveen
23 did have separate information for diving sesband 23 diving and surface-feeding seabirds; but then
24 surface-feeding seabirds; it's just thabimgiling 24 English scientific report, when it lookedtat
25 the report itself, those outputs were addgdther to 25 it combined the outputs for both types obgea
Page 137 Page 139
15:24 1 present the information for seabirds afiale. 15:27 1 together.
2 So to be clear, the North Sea EWE modglwlas 2 MS BOILEAU: Yes.
3 used to produce the English scientific regatnot 3 THE CHAIRPERSON: Is there any justification fonyv
4 have the ability to break seabird data dowm in 4 they took that approach in the report?
5 individual species. It did produce seabirthda 5 MS BOILEAU: Yes, Madam Chairperson.
6 two categories: diving seabirds and surfaeeifey 6 The reason why that was done is becaesgrtlish
7 seabirds. 7 scientific report, its purpose was to lookhet
8 PROFESSOR RUIZ FABRI: | would have a questiormtke sure 8 impacts of sandeel depletion on the ecosyageem
9 again that | follow you well. 9 a whole. There were no preconceived notiomsggnto
10 You say that it was not possible wherréipert was 10 this modelling exercise about who would bigtie¢
11 produced in 2022 to disaggregate by speeciealse 11 most, necessarily, or which species shouleive the
12 nobody did that, and you say that the rejpattthe EU 12 most focused attention.
13 cites came two years later. 13 So it's perfectly consistent with theealtjves of
14 MS BOILEAU: Yes. 14 the measure -- which were not limited toawsg the
15 PROFESSOR RUIZ FABRI: In a way, if Natural Emglavas able 15 populations of specific seabird speciesyene
16 to produce this report in 2024, why wasrpbissible 16 seabirds as a category -- to present infeomabout
17 to do the same two years earlier, when giaing 17 seabird data in which those two categorigs we
18 consultation and for this update of the modi@hean, 18 combined.
19 these were only two years, although two yeanscreate 19 THE CHAIRPERSON: Would you, however, say that if
20 an urgency. So I'm just reflecting on thet that we 20 the English scientific report had continuesl t
21 are not speaking about a span of time ofe¢ers, but 21 disaggregation into the different seabirdytaions,
22 only two. 22 in the sense of having the ones which weep-ditving
23 MS BOILEAU: Yes. 23 or foraging ones, if it had followed that ke
24 The point is that to even produce a mtid! 24 approach, would that have improved the coatyliy or
25 addresses just one of the caveats that theligld 25 improved the model and made it closer tdéyerun
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15:29 1 model, rather than being different aneéxjing from 15:32 1 The EU's final argument relates tdiéiee that the
2 the key run model, just as a question? 2 modelling used a fixed fishing pressure.ekieloped
3 MS BOILEAU: In respect of how seabirds were teedh the 3 that argument at paragraph 485 of its Subamissi
4 model, the United Kingdom did not change ttoglehin 4 The UK has explained why that argument is
5 any way in respect of seabirds. So the IC&&Un 5 misconceived in its Written Submissions at
6 model produces or looks at seabirds in twegzates, 6 paragraphs 283 to 285. And the essence pitidem
7 and that's exactly the same thing that thiecasitof 7 was that the EU had treated a standard mioglelli
8 the English scientific report did. 8 convention as if it were a prediction abositdiries
9 It's just that when it came to taking thositputs 9 management.
10 and plugging them into this report, they watre 10 The EU has seen the UK's Written Subwomissi this
11 particularly concerned with -- to put it thedy -- 11 point, and elected yesterday not to addhesargument
12 the specific benefits to diving seabirds carag to 12 further.
13 surface-feeding seabirds. Their objective tedook 13 In light of time, | don't propose to take
14 at how changing sandeel fishing pressuredn t 14 Tribunal through the ensemble model, paditylas
15 North Sea would affect the ecosystem. 15 the EU has not advanced any criticisms ipe@tsof
16 So they grouped seabirds to presentrivdtion 16 that model. But for present purposes, | tigiethe
17 about seabirds. You could have had the dtegories 17 ensemble model was peer-reviewed and put|isimel
18 presented differently, but it wouldn't haetually 18 it operated essentially as a sense-chedheoresults
19 changed anything about the data itself opéreentage 19 of the EwE modelling.
20 increase of seabirds as a category. 20 THE CHAIRPERSON: Ms Boileau, would this be aprapriate
21 I think it's clear, therefore -- | hopeelmade it 21 spot for you to take a 15-minute break? Bsegou've
22 clear that, contrary to what the EU has &sder 22 been standing up there for quite a whilem&gbe we
23 yesterday, it's not the case that the UK gbadithe 23 could take a 15-minute break now, and wetillirn at
24 model or took it away from the ICES key mn i 24 [3].50.
25 summarising the information or combining thos 25 MS BOILEAU: Thank you.
Page 141 Page 143
15:30 1 two outputs in the report. 15:34 1 THE CHAIRPERSON: Thank you very much.
2 THE CHAIRPERSON: Thank you. That's very cle@hat 2 (3.34pm)
3 wasn't clear to me before. So thank youlfat.t 3 (A short break)
4 MS BOILEAU: The final point on this, in respedttbe EU's 4 (3.50 pm)
5 criticism regarding the aggregation of seabiislthat 5 THE CHAIRPERSON: Good afternoon. So, Mr Westaw@ause)
6 the EU's criticism illustrates the danger iefuing the 6 MR WESTAWAY: I'm going to press on with claimahd touch
7 modelling in isolation from the rest of théesific 7 on claim 3 a lot more briefly.
8 advice. So whilst the model that was usedbiottu 8 The structure of my submissions, MadamirBaeson,
9 disaggregate seabirds by specific speciessdtiesn't 9 will be to start with three -- although l4lke one
10 mean that the United Kingdom was in the darto the 10 very shortly -- preliminary points relating first of
11 seabird species that were most likely to titsinem 11 all, the context in Heading Five of the kegvision,
12 the measure. 12 Article 496; second, the interpretation civimg
13 (Slide 55) Indeed, the English scientiiport 13 regard to" and the significance of thatthir
14 (C-45) states at page 13, as shown on tie sliawing 14 regulatory autonomy that we've something thlbeady.
15 on the literature review: 15 Then | want to address having regard to ptimpate
16 "Of the multiple species of seabirds igtticthe 16  measures, and move on to non-discriminategsures.
17 links between sandeels and blacklegged kikis 17 Fourth, Madam Chairperson, and a littieen
18 appears to be one of the strongest." 18 briefly, | will show the Tribunal that the eures were
19 So the EWE modelling tells us that seére 19 proportionate, in case that's the standarth@EU's
20 likely to be the biggest beneficiaries ofahibition 20 invitation, that the Tribunal takes up; amekt finally
21 on sandeel fishing, and the literature re\adows us 21 address claim 3. So fifth, there is claim 3.
22 to reason that, of the seabirds, kittiwaleeligely to 22 On preliminary matters, | will make refiece to the
23 benefit the most. And that illustrates wgy i 23 core bundle and ask you to have it to hatdimes,
24 important to view the scientific advice htitially, 24 I may just give the Tribunal page referenoessk you
25 a proposition to which both parties agree. 25 to highlight passages without reading theskenming
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15:52 1 them. We'll see how we go. 1555 1 any access to waters to fish granted uhderCA.
2 But | want to start with page 12, whiclhis 2 | would just draw the Tribunal's attentiord97 on
3 "Fisheries" heading. 3 page 19. So it is within Chapter 2; [that/B it's
4 Now, Mr Juratowitch went to these addision 4 of some relevance. And 497(1) refers to #ueéss to
5 provisions. One can see it starts with ChiahteThen 5 fish". But note 497(2):
6 one goes on to page 17, Chapter 2. And Ch2jige 6 "Each Party shall take all necessary mieago
7 formed of two articles, 496 and 497, and &deel 7 ensure compliance by its vessels with thesrulg
8 "Conservation and Sustainable Exploitation”. 8 et cetera.
9 [Article] 496 is crucial because that's th 9 So it's clear that access to waters igsuto --
10 provision that the UK was exercising. Ardtdw the 10 qualified by, if one prefers -- measures.
11 Tribunal's attention to the wording: 11 The next point is if one looks at theisure of
12 "Each Party shall decide on any measapphkcable 12 Heading Five, page 20, Chapter 3. Thisaséxt
13 to its waters in pursuit of the objective[] . 13 chapter, so it's separate from Chaptereyl tit
14 And then "having regard to" clearly wedime to, 14 "Arrangements on Access to Waters and Resslurc
15 and that's my next preliminary point. 15 Essentially, what one finds here and in ¢flewiiing
16 But this wording, in my submission, issistent 16 articles is a set of administrative provisipnoviding
17 with an emphasis on regulatory autonomy hagbosition 17 for consultations on catches.
18 under UNCLOS that Mr Juratowitch has alreadgrred 18 And then where catches are agreed -hsoen
19 to. 19 catches are agreed, if the Tribunal looks at
20 In passing, if one is thinking: what does need 20 Article 500, page 24 -- I'm looking at 500igre:
21 to do here in terms of cooperation, on pa&ye96(3) 21 "... [the] Part[ies] shall grant ..."
22 is the notification provision. So in passiage can 22 And then at 500(4) on page 25, this:
23 see that there. But there's not, within i¢g#f, any 23 "In particular, the outcome of the annual
24 requirement to do more than that. Cleanlyhis case 24 consultation should normally result in eaahtyr
25 there were two extensive consultations wthiehEU and 25 granting: ..."
Page 145 Page 147
1554 1 Danish authorities and others took pasrma there is | 15:57 1 So one has this presumptive grant@éss to fish
2 no complaint on Article 494(3). 2 the stocks where catches are agreed. THzas500 is
3 So that's the first observation. 3 doing. And just observe there, just mark nexa),
4 The second observation is: we can seetidlé®496 4 (b) and (c) under (4) on page 25, those deetafely
5 the state, the party, it making conservatieasuares. 5 the criteria attaching to that access. Eferred to
6 There is the ability for there to be agreenaent 6 those because they're replicated in AnnewBi&h
7 conservation measures as well as part of &annua 7 I'll come to next.
8 negotiation. 8 So the final point on this is Annex 3&heTEU
9 And one can see that in two places. Bfratl, 9 emphasised that, | might say, a number ofgime
10 Article 498, which covers the negotiationerdishing 10 yesterday on all aspects of its case.
11 opportunities, 498(4)(d) on page 21. Anatine500, 11 If we look at Annex [38], it provides fiiris
12 similar wording, 500(2) on page 24: 12 adjustment period for four and a half or earg --
13 "The Parties may agree ..." 13 five and a half years, | think. It obviousiffects
14 And at (c): 14 the allocation of fishing opportunities, kg
15 "... technical and conservation measagesed by 15 overarching submission of the UK is it doetatfect
16 the Parties ..." 16 decisions or agreement on conservation mesas8o
17 Then there's key wording there: 17 decisions or agreement on conservation mesginot
18 "without prejudice to Article 496." 18 affected. And there's no good reason, irsafynission,
19 So we have a balance here: the posgibilit 19 why it should. Access to waters to fishulject to
20 agreement of fisheries management measue:then 20 those kinds of measures.
21 the right of the party to decide on its owgasures, 21 The Tribunal's advance question 4 asikdlt] the
22 presumably if agreement is not possible. t#atlis 22 relationship with Annex 38 and regulatoryoaaimy, and
23 this case. 23 a number of other questions about derogation.
24 Third observation: where conservationsuess are 24 In response to that, one can see on§ftee very
25 agreed or decided upon, the effect of thetim gsialify 25 first recital to Annex 38 itself:
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15559 1 "AFFIRMING ... sovereign rights ..." 16:02 1 the meaning of the derogation is a dermgétom the
2 So there can be no question that regylaigionomy 2 provisions that are stated, i.e. that gra@icoess in
3 is not compromised by Annex 38. 3 Avrticle 500 currently depends upon agreeméoatzhes,
4 As far as the derogation point is concgyites 4 and has the adverb "normally" in 500(4). Ehos
5 answer to that is on page 60, and the demysi 5 provisions do not apply in the adjustmentqukri
6 spelled out. Article 2(1): 6 As I've said, it doesn't affect measursd note
7 "By way of derogation ..." 7 that this isn't the only measure that's begified
8 Because Annex 38 is clearly separate frantore 8 under Article 496; this is one of them. But i
9 provisions, but it applies to this adjustmgertiod: 9 certainly doesn't fall as an exception to And&, and
10 "... from Article 500(1), (3), (4), (3B) and 10 nor is it precluded or otherwise limited byn&x 38.
11 @ .." 11 The last point on this, about the adjesthperiod,
12 But not Article 500(2). That's critichkcause 12 is question 17, and it's just a short ansovérat.
13 that's the provision that relates to measagesed or 13 The Tribunal asked about urgency involvedeigithe
14 decided by the parties. 14 2026 end of the adjustment period.
15 So there is no derogation, is the answer 15 I don't think the UK would say that theasure or
16 question 4, in measures, no derogation frome& 38. 16 measures were justified as an emergencyy'réheot
17 It's a misreading of the TCA to read it ingé terms. 17 emergency measures. But I'll just give yoefarence:
18  The derogation does not extend to that. 18 core bundle, page 152 -- this is the calkfodence
19 PROFESSOR RUIZ FABRI: Excuse me. I'm not sufcely 19 (C-43) -- does note the need for "urgenbadid
20 followed what you said. 20 protect stocks" from "increasing pressureshe
21 The question was whether the full prdafihiwas 21 changing world, and urgent action was suppldoy
22 aderogation to Annex 38, if | remember wélhd you 22 advocacy from environmental NGOs such as
23 say it's not? 23 BirdLife International.
24 MR WESTAWAY: Yes, it's not a derogation. And neould any 24 So that's the first preliminary point.
25 other measure, properly justified under Aeti96, 25 The second one, if | may move on, is ithgvegard
Page 149 Page 151
16:00 1 having regard to Article 494, be a deriogat That 16:03 1 to", and we can stay for the moment irptioeisions.
2 wouldn't be the correct analysis. 2 So 496 contains this, we've seen that; 43(ains
3 Indeed -- 3 it as well. So it's repeated and, in the Wid'se,
4 THE CHAIRPERSON: Excuse me. Can | just -- | dadi from 4 deliberate language.
5 the transcript that you said that it appl@the 5 The EU wrongly characterises the obligatiot as
6 adjustment period, but not -- during the arjent 6 a "have regard to" duty, but as a duty to enthat
7 period, it applies to Articles 500(1), (3)),((), 7 the measures decided upon are proportiondte an
8 (6) and (7), but not Article 502. 8 non-discriminatory. That creates a substantiv
9 MR WESTAWAY: Yes. 9 obligation and that is not the language offtGé.
10 THE CHAIRPERSON: And you say: 10 One can see that in the EU's written,dase
11 "That's critical, because that's the isiom that 11 example, at paragraph 538. The UK's positicet out
12 relates to measures agreed or decided Ipatties.” 12 in useful summary at paragraph 330 of thesldiSe.
13 Am | correct? Because 502 is "Specificeas 13 By reference to that, yesterday the Eddema
14 arrangements relating to the Bailiwick of Gisey, 14 an argument in submissions that the UK wanmtseeks
15 the Bailiwick of Jersey and the Isle of MaiBo could 15 somehow, through this arbitration, "unfettere
16 you explain, maybe? 16 discretion" or "carte blanche", and arguaswould
17 MR WESTAWAY: 500(2) on page 24. 17 jeopardise the objectives in the TCA and liepHive.
18 THE CHAIRPERSON: Okay. So it's 500, paragraph 2 18 The UK considers that to be an unhelpful
19 MR WESTAWAY: | apologise entirely. I'm goingrfepo 19 exaggeration. The UK seeks only to givebaetite
20 quickly, and | apologise. Article 500(2). 20 wording in the TCA its ordinary meaning. Téie no
21 THE CHAIRPERSON: Thank you. That's clear now. 21 reason to think that the UK would or lawfutiyuld, as
22 MR WESTAWAY: No, no, no, I'm grateful for the @gtion, 22 the EU's Agent put it yesterday -- and I'mating; this
23 because there's a number of provisions here. 23 word came up a number of times -- "nullifyg EU's
24 In terms of the meaning of the derogatidrich was 24 rights by "prohibiting fishing in UK's watepse stock
25 a point the EU raised, and it's the lasttpmirthis, 25 after [an]other" (Day 1/7:20-21).
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16:05 1 If that were what the UK wanted toitlsjould have 16:08 1 The third point that we make is thet meaning is
2 to satisfy the decision-making process incet#96. 2 affirmed by the travaux to the TCA. | wortt g this,
3 One can speculate whether it would or possiblyd. 3 but the Tribunal will have seen Exhibit R-1@Gjch
4 The prohibition on sandeel, however, did tfier 4 refers to the draft TCA that was transmittethe UK
5 reasons that are set out in the UK's casewatve 5 in March 2020.
6 heard from Mr Juratowitch and Ms Boileau thesystem 6 Article FISH.5(2) says, on "Technical maas" --
7 justification for that. 7 "Technical measures" meaning restrictiongauding
8 But we do accept that this question islamental, 8 restrictions on access to fishing areas; see
9 and it's fundamental not just to this casedtite 9 Article FISH.2(I). And what was put forwa advance
10 relationship between the parties under tha. TIE 10 of the negotiations was that such measures:
11 affects the question the Tribunal has toitzsk 11 "... shall be based on the best availgoience]
12 under claim 2, and therefore under Articl6,48ken 12 and shall be proportionate, non-discriminasord
13 together with 494. Is the question, as wewhether 13 effective ...", et cetera.
14 the EU has demonstrated that the UK failduhie 14 Now, that clearly was rejected in nediutiss, and
15 regard; or is the question another one ttigaEU has 15 negotiations will have looked at that wordamgl
16 demonstrated that the measures substariezéy not 16 deliberately interposed "have regard to"cigegy to
17 disproportionate or non-discriminatory? 17 put more emphasis and more weight in theatiMesilance
18 We set this out in our written case,lbteke it 18 on regulatory autonomy.
19 relatively briefly. We've got three overanth 19 So we do maintain the important submistiat
20 responses to say that the UK's interpretagion 20 the duty is what it appears to be, to "hagard to",
21 correct. 21 rather than something stronger, which isgbés case.
22 The first of these is ordinary meanifigere is 22 And that has very significant consequenceth®EU's
23 simply no need for an elaboration here. vbels "have 23 claim 2.
24 regard to", "taking into account" or "comfgau" are 24 The third preliminary point, unless thess --
25 clear. 25 JUSTICE UNTERHALTER: Can | just ask: on your ergfanding
Page 153 Page 155
16:07 1 And one can, if one needs, draw afogpavith 16:10 1 then of these words, how does takingaotmunt
2 other obligations in international law. Ndtee EU 2 constrain the party that wishes to act, theans for
3 does this in part of its case, where it titedraw 3 taking or not taking a measure? In other g/ondhat's
4 a distinction between "based upon" sciengiflecice and 4 the difference between the taking into accanatjust
5 "taking into account” scientific advice in UNGS, and 5 exercising, as it were, pure regulatory autoy®
6 it characterises "taking into account" in UN@%. as 6 MR WESTAWAY: | think we would accept -- and | ki we do,
7 an obligation of result. That's paragraph &flthe 7 in our written submissions -- taking into asebmust
8 EU's case. 8 be done in good faith, it must be done witlopen
9 An obligation of conduct, | apologise. eJtsay 9  mind. Taking into account is not an emptygattion,
10 it establishes an obligation of conduct. 10 but it's a procedural one, not a substawoiiee
11 That's correct. But that's also whaickat496 11 The UK's position on this is that takingp
12 and 494 do. And | won't go to it, but weenat 330.1 12 account means that one must, in good faitée hegard
13 of our Submission a similar conclusion in\tealing 13 to the factors that are relevant to applying
14 case. It's simply an expression of the argin 14 proportionate measures and non-discriminatory
15 language. 15 measures --
16 The second point here is the contextd #o 16 JUSTICE UNTERHALTER: Just to be clear abouif,it,
17 sub-points. 17 in taking into account, various factors stastack
18 First, Article 496 concerns a decisiorkimg 18  up against the measure, what does thatyimito
19 process; not surprising to find a procedolotibation, 19  ability then to take the measure? I'm jysng to
20 rather than a substantive obligation, in toatext. 20 get a sense of what discipline is read.
21 And the second point: it's importanteocatl 21 Because one wouldn't want to have, itdaink,
22 a strong emphasis on regulatory autonontyamCA. 22 an empty proceduralism that you nominallgtgough.
23 The Tribunal will be well aware that attentie drawn 23 It's got to make some difference -- the psecd
24 to regulatory autonomy specifically in theext of 24 bona fide proceeding in this way has gotaiersome
25 the provision which the EU relies upon. 25  difference to both how you take the decisiod the
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16:12 1 impact of these reasons upon your ultidesésion. 16:15 1 headings.
2 Do you agree? 2 On interpretation, | think this can beetak
3 MR WESTAWAY: | would agree with that. But theffdrence 3 relatively briefly. What is a proportionateasure is
4 is one that binds its sounding in the decisiaking 4 not defined in the TCA,; it must be given itdinary
5 process. And it means -- and this is a caséaome 5 meaning. And there's a fair amount of agregmae to
6 to, where the UK did conclude that the measurever 6 the constituent elements. There's one differe
7 a process, concluded that the measures were bo 7 As far as the agreement is concerned, what
8 proportionate and non-discriminatory. 8 characterise at paragraph 345 of our cabeiis fire
9 That may be the classic case where onsezan 9 three elements. (1) and (2), relationshiprbet ends
10 the state considered the matters, conclimsdtere 10 and means and the appropriateness to thetiobjeare
11 proportionate and non-discriminatory: cleathe party 11 not really in dispute in this case. (3)tthare
12 took into account, for the purposes of 498Zhose 12 must be a consideration of weighing or bésiefid
13 points. And that suffices. 13 adverse impacts in light of that objectitatt where
14 That goes further, in the UK's submissiban is 14 the EU takes issue. So when we come tocapialn
15 necessary, because there is a possibilitheas 15 I'll focus on that.
16 Tribunal noted yesterday, that it may be ithat case 16 The Tribunal's advance question 13 gsésifically
17 there's other factors. A party may -- idsgible -- 17 about whether there's a need under propatiipto
18 conclude that there is a level of discrimorgt 18 consider the least restrictive or a lessiotise
19 a level of disproportionality in some respedBut 19 alternative measure. And yesterday | notibatithe
20 some of the other matters that one finds inoth 20 EU's Agent gave an answer to that questigingano,
21 494(3) -- the other "principles” as theyxpressed -- 21 so on the one hand agreeing with the UK'w@nsvhich
22 or indeed other matters of equivalent valoald/serve 22 is also, "No, there's no requirement for'tHait then
23 properly to enable that state to make a idectbat 23 adding (Day 1/138:20-22) that the requirenent
24 departed from those principles. 24 "... to consider whether there is a prtpoate
25 But the value of "have regard to" woird, 25 measure which would have better reflectedv#thence of
Page 157 Page 159
16:13 1 an ordinary case, mean that a state viasutmbncluding, 16:16 1 rights and obligations between the patties
2 in its terms, with its consideration of thahet the 2 So that was new to us as a formulatiod,saems
3 Tribunal's, not the European Union's -- bopprly 3 rather extraordinary formulation, with no Isaisi the
4 concluding that measures are proportionate and 4 wording of the TCA or elsewhere, which effeely says
5 non-discriminatory. 5 that the UK is constrained not only to adoptsures
6 JUSTICE UNTERHALTER: Yes, thank you. 6 that are proportionate, but ones that bekatehe
7 MR WESTAWAY: So this isn't, just to come backitte- in 7 balance and rights and obligations of thegmrand
8 terms of the notion that the UK is pursuingieextreme 8 for that reason discards any deference tdatmgy
9 submission here, that's just wrong. 9 autonomy. It cannot be right.
10 The last topic | was going to touch oregulatory 10 The UK's position on question 13 wouldrbthe
11 autonomy. | think really that's been covereitie 11 negative: no requirement to look at less tfph
12 alot. 12 alternatives. But the alternative measurag lne
13 | think the simple point to underscoreetie the 13 a relevant tool to consider whether or noeasure is
14 emphasis to UNCLOS, the Convention on the bbthe 14 proportionate. So they may be a relevar bow it's
15 Sea, that one finds expressly within Reéifeiind 15 not a requirement that one has regard to.tf@ne can
16 Article 493, at the top of Heading Five. Thaeen 16 look at the overall decision-making process if that
17 touched on already, but the headline poithtas 17 tool arose and was done, then that's pangof
18 UNCLOS itself don't provide a right of acceséish, 18 exercise, but it's not that parties invagiablst
19 but it does underscore the jurisdiction omstal 19 employ that tool.
20 states to regulate for the protection ofrtfagine 20 We address this point about necessityttamn
21 environment. 21 distinction between necessity and proportiynavhich
22 So they are the preliminary matters.ahttto move 22 is fundamental to this debate, at our case,
23 on then to looking at "proportionate”. Ahe t 23 paragraphs 349 to 350. | just wanted toltaurc
24 structure of this has to be to start witleriptetation 24 three points.
25 and then application, so I'll deal with those 25 The first one is to remind the Tribuniire
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16:18 1 references we make at paragraph 349.®atmbte 665, | 16:21 1 an important part of that context.
2 which are to the considerable number of refss in 2 It's entirely right that within the Eur@weUnion
3 the TCA in other contexts -- mostly, | shoséy, the 3 one finds, | think it's fair to say, some elitfint
4 trade context or data protection context measures 4 constructions and ideas for proportionalityttee one
5 being "necessary and proportionate”. 5 hand, a strong articulation of it, whereMember
6 So one example to draw out now -- anchitdbink 6 States' actions going against certain intereihin
7 we have this in the core bundle, | apologid®it is 7 European Union law; on the other hand, a reanérror
8 Article 366(1)(b). That's a trade articleatilg to 8 sort of description of it in other contexts;luding
9 subsidies, so classic trade fare. And itiappl 9 in the fisheries context. | think that's stmrey
10 a standard that subsidies must be: 10 that's referred to within our submission.
11 "... proportionate and limited to whahécessary 11 But we don't accept that European Uraengrovides
12 to achieve the objective ..." 12 a useful analogue for understanding "propastie
13 So adding to "proportionate” a necessy. 13 measures" in Article 494.
14 So within the context of the TCA, the tseem to 14 PROFESSOR RUIZ FABRI: Not even the Court ofidastase
15 have a clear different meaning. And ha@érb 15 law?
16 intended to include a necessity test, thaflavbave 16 MR WESTAWAY: No. I'm referring to the Court dfistice
17 been done. 17 jurisprudence. No. No to that.
18 That leads me to my second point on &md,| just 18 So | can move on then, | think, to tis¢ f@int on
19 want to touch on this, which is: there idgast in 19 interpretation, which is simply to recall the
20 parts of the EU's pleading, some common gtrtene. 20 underscoring of regulatory autonomy within
21 And the UK would align itself in particulaf) can 21 Article 494(3)(f) itself, and then to apption. So
22 give the Tribunal references, to the firauske of 22 unless there were more questions from theufal on
23 paragraph 606, to all of paragraph 612 aradl wf 23 interpretation, I'm moving on to applicatimn
24 paragraph 613. 24 the proportionality standard.
25 [At] that last reference, the EU sayae-would 25 THE CHAIRPERSON: May | ask a question as to waetin
Page 161 Page 163
16:20 1 say correctly -- that it was a "delibeicieice" to 16:23 1 the UK's submission, regulatory autonosngonstrained
2 say "proportionate”, as opposed to "necesstry"” 2 at all by the terms of Heading Five in resméct
3 differentiate the legal standard from WTO law. 3 "Fisheries"? It seems to me, when | listetih&o
4 Pause there. That is inconsistent with th 4 arguments, that in effect the UK is arguirgg th
5 retention of a necessity requirement withgnBt's 5 regulatory autonomy is completely unrestrajesen by
6 pleading. | appreciate there's a number gsvra 6 the terms of the Heading Five on "Fisherid&lt maybe
7 which it's articulated. But it did seem yedty that 7 | have misunderstood your arguments.
8 the EU was maintaining a necessity requireméhin 8 MR WESTAWAY: The argument doesn't go that faheT
9 what they saw as proportionality in Article3)(f). 9 argument is specific in the first instancéhi®role
10 PROFESSOR RUIZ FABRI: If | may ask a questi@tause 10 of regulatory autonomy in the context wedeking at,
11 we have heard of this argument with regai¥1®, but 11 which is deciding on conservation measureing to
12 one may not forget that the TCA is relatethteoUK 12 the "living resources of the Party", in therds of
13 leaving the European Union. So the undedsigrof 13 Article 496.
14 proportionality or "proportionate measuredjecause 14 That is constrained by the proceduratakibns
15 it's not written "proportionality of measurésit 15 that are set out. It would not be open ¢éoUK to
16 proportionate and not discriminatory -- miglso be 16 simply arbitrarily, without consideration,pse
17 more related to the meaning these termsihaweropean 17 measures. It cannot be done. So therenstrednt,
18 law, no? 18 and material constraint.
19 MR WESTAWAY: We don't accept that. Part of @mswer to 19 Clearly there's plenty of other constsaimithin
20 that is Article 4 of the TCA, which expresdigtances 20 Article 5 on autonomy, because of the netjotia one
21 interpretation from domestic law. Becausel&A] in 21 has to enter into: good faith; again, theeagrent on
22 the context of the TCA, is domestic law. 22 catches, and what flows from that once catelne
23 As far as proportionality is concernatk bas to, 23 agreed. So there are clearly constraintegulatory
24 in the UK's submission, interpret that witttie 24 autonomy.
25 context of the TCA itself. And I've touchgabn 25 The specific context which concerns thibuhal
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16:25 1 here -- this is why | referred to Artidg4 et cetera 16:28 1 the parties, which is that the notion of
2 of UNCLOS -- is about measures. And themgulegory 2 a "proportionate measure" is one that lookkeat
3 autonomy finds a particular expression. 3 relationship between means and ends.
4 PROFESSOR RUIZ FABRI: Yes, but, sorry, just teréo 4 I wonder if you could perhaps help usrnderstand
5 what you said before, it might be that thentgu 5 how narrow or rich that conception might l@ne can
6 doesn't have the same view as ICES or asutftop&an 6 conceive of it as a very thin kind of ratiatyatest,
7 Union, and could nevertheless consider thakés 7 or one can think about whether the relatignbletween
8 a proportionate measure or non-discriminatezgsure, 8 means and ends is more a sort of reasonabltstsin
9 even if this point of view were not to be slar 9 which it may be that some consideration of les
10 So in your view, it means that whethereasure is 10 restrictive measures is a necessary entailmen
11 proportionate or non-discriminatory is a-fadfging 11 So I'm wondering if you could tell us hempansive
12 condition? 12 you think the means/ends analysis might lzecentral
13 MR WESTAWAY: I'm grateful for the reference ag# ICES, 13 concept of proportionality.
14 because of course a clear constraint toatgyl 14 MR WESTAWAY: As far as the position of the past on
15 autonomy is the "based on best availabl@tiae 15 which we agree -- it's a relatively tradiabnoncept,
16 advice". That applies: there must be thanséic 16 I would say; | wouldn't necessarily want adl &
17 foundation. But for the reasons that webteat at 17 "thin", because it matters -- is that the msaaust
18 length, that's satisfied here. 18 contribute to the ends.
19 As far as disagreement over what is ptapate, 19 JUSTICE UNTERHALTER: Yes.
20 one can easily see how there might be dieagret over 20 MR WESTAWAY: But it doesn't require some partaoly
21 that. But if the party, in taking the measinas 21 detailed scrutiny as to that contribution.
22 properly grappled with the question, andduase to 22 I just recall the EU's case at paragr&d8sand
23 the conclusion, considering the relevanofacthat 23 699. There's no issue between the parétsttbse
24 the measure is proportionate, that's, aasfar 24 parts of proportionality consideration aris§ad in
25 Avrticle 494(3)(f) is concerned, the end & émalysis. 25 this case. The question arises under tlambalor the
Page 165 Page 167
16:26 1 It may well be that the EU takes &edint view at 16:29 1 consideration of matters, which we aceepart of
2 the moment; it may take a different view ageert 2 proportionality. And as | explained, | acctyt as
3 year. "Proportionate” is not subject to glgin 3 part of that balance it might be that a tbek's
4 assessment. But as long as the party hasrbyrop 4 relevant is to look at alternative measures.
5 grappled with it, that suffices. 5 JUSTICE UNTERHALTER: Yes, but | think you've segted that
6 PROFESSOR RUIZ FABRI: What you just explainedatib 6 it's a heuristic: it might be helpful, you mase it,
7 the impact on what the Tribunal is supposetb® If 7 you may not use it; it's not intrinsic to g@ncept.
8 we follow what you say -- or maybe | misunttzod -- 8 | understand that the parties have a aieout
9 once the Tribunal is satisfied that the UK jaxperly 9 means and ends, but ultimately we have taudbest to
10 grappled with scientific advice, it shoulddaisfied 10 interpret what the treaty means.
11 that the measure is founded and it's okayit $hould 11 Can this language support what I'm agllin
12 refrain from any control over proportionéhty 12 a slightly richer analysis of means and ends?
13 MR WESTAWAY: The Tribunal is entitled to enquirgo 13 MR WESTAWAY: Having regard to the ordinary and
14 the process, and I'm sure will do. We wanNite the 14 well-understood meaning of proportionalitye triple
15 Tribunal to enquire into the process. Thaitts of the 15 division, as it were, | think the answemis: The
16 reasons why we've put a number of decisiokinga 16 relationship must be between the measur¢hanehds of
17 documents before the Tribunal, so we can inedierstand 17 the measure, and the measure must be agpeoi
18 that process. | should say there's plenpubiic 18 achieve or contribute to those ends, nothenot
19 domain that explains that process as wektwias done 19 measure. The existence or otherwise of anotleasure
20 and what was had regard to. 20 is something that might go to a balancejtlidesn't
21 But "yes" is the answer to the questitbrloesn't 21 find its way into the first two limbs.
22 go beyond that. 22 JUSTICE UNTERHALTER: Thank you. | understandiyo
23 JUSTICE UNTERHALTER: Could | just take you, fiye-- 23 position.
24 | know you're probably pressed for time +jbat back 24 MR WESTAWAY: So moving on. I'm in the applicatisection
25 to one point of departure which seems todpeneon to 25 now, although | welcome any questions about
Page 166 Page 168

46 (Pages 165 to 168)

Trevor McGowan Amended by the parties



UK-SANDEEL (European Union v United Kingdom)

Day 2 PCA Case No. 2024-45 Wednesday, 29 January 202!
16:31 1 interpretation as | go along, becauselgleae 16:35 1 that's impacts. And then from page 18fathalving,
2 doesn't need to split them entirely. 2 benefits. So it's setting it up in those &rm
3 But | want to spend a little bit of time this 3 And importantly, | think the Union Agemiok the
4 question of weighing and balancing, becausegh 4 Tribunal to this, but on core bundle [pag€),18
5 where the EU aimed its fire, as it were. Amdant to 5 page 22, there is an annex setting out "Nonrbjacts".
6 do that by reference to the core bundle. 'twead 6 And note the second paragraph, using "worst-ca
7 lots of passages, but | will ask the Tribuoahark up 7 scenario”. So not only is there a grappliitly the
8 certain passages. Before | do, a coupleadfpinary 8 impacts on EU vessels, or non-UK vesselsitsudone
9 points. 9 on a worst-case basis.
10 It's necessary, for reasons Mr Juratdwitc 10 If | can then, on the consultation stqugst, give
11 explained, to distinguish between the UK Gorent and 11 one reference only; | don't want to takeTthbunal to
12 the Scottish Government. We do so in oue,css 12 this. It's the associated ministerial suliors of
13 | will do it here. 13 15 February 2023, because there were a nushber
14 | think it is helpful to bear in mind tithe 14 submissions. And within that, that's Exhi®i74 and
15 measure or the measures were developed owvenlaer of 15 paragraph 19. So that's another reference to
16 years. The call for evidence was in Oct@e1, 16 socioeconomic impacts.
17 asking not about the measure but asking aipians, 17 Going back to what the EU Agent said grekty,
18 and then in 2022, evidence was developedine@@23, 18 he criticised the de minimis assessmentiag be
19 we had two separate consultation exercises. 19 UK-centric by reference to core bundle paé#dnd
20 But for purposes of my submissions, |tarsplit 20 the box at the bottom of the page; the Trdbumy
21 into the consultation on the measure andéaesion on 21 recall that. That's a hollow point. Thendaimis
22 the measure, and give the Tribunal someaedes. 22 assessment is a domestic assessment tothjut
23 In doing so, if | may, | will attempt to ansiv 23 de minimis assessment was deliberately estkras
24 question 14, where the Tribunal asked in aclvéo be 24 we've seen, to include impacts on EU vessels
25 pointed to where the economic and socialicapbns 25 industry. It doesn't go anywhere, that point
Page 169 Page 171
16:33 1 are considered. So I'll attempt to flamse, but 16:37 1 The same point applies to the equivéeottish
2 they'll be apparent in any event. 2 document, and the reference there is tab #eafore
3 But just on that, I'd respectfully remihe 3 bundle (C-51). But he made the same polattHe
4 Tribunal of the references that are in thetiéi 4 same point.
5 Submission on that point, and I'll give the Wkitten 5 So that's consultation, English measure.
6 Submission references: paragraphs 372, 379%hdSo 6 Moving on to decision and English measnote core
7 one finds them there as well. 7 bundle tab 20 (C-75). | won't ask the Triduoago to
8 So I'll start with the English measuréhat 8 it. That's the consultation responses tHatrimthen
9 consultation stage, and the key documentibead 13. 9 what happens.
10 This is the de minimis assessment, publist@tside 10 The key document that we've gone to dyréathe
11 the consultation. And I'll just flag a fewipts as 11 14 September ministerial submission. Soishise one
12 we go through it. 12 on which the in-principle decision to proceexs taken.
13 Internal page 7. 13 Clearly then there was further consideratioe ICES
14 | should pause here: I'm not going tanddets of 14 Technical Service report.
15 time on things like the importance of the suea, 15 Within this -- so this is tab 17 (R-73%rts
16 et cetera, the sensitivity and significamesause 16 page 269. Paragraph 8, if we can go toWmatjon't
17 | want to get to the weighing exercise. 17 need the summary. Paragraph 8 is the recodatien.
18 But one can see on page 7 options caeside 18 I'd ask the Tribunal to mark that. It rajsagen
19 "Policy options", and then they're considetedugh to 19 there, EU vessels.
20 page 10. And the options include -- youmepage 8, 20 Then paragraphs 14 to 16, this is thé@ipesase.
21 core bundle 166 -- closure of smaller areas. 21 14 through to 16. And when the Tribunal getse, at
22 The document itself then focuses on ingpdlcat's 22 the end of 16, | draw attention to the lasitsnce.
23 page 11 through to page 18. And my firsicemmnomic 23 So setting out those benefits, looking &ratives.
24 pause is on page 14, the middle of pageu$étq mark 24 Socioeconomic points and EU consideratare set
25 the first reference to "vessels in Englisterns. So 25 out at paragraphs 19 to 20, and that relalysf
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16:39 1 through to paragraph 27. | think in thierest of 16:42 1 reference to the EU sandeel industry, laidfithe
2 time, I'm not going to ask the Tribunal tode@dl of 2 page. So the economic impacts are recognised.
3 that. But paragraph 24 is critical. Sodbuld ask 3 Then core bundle [page] 456 and followingver
4 the Tribunal to read paragraph 24. 4 the page, 456 and following -- one then degssetting
5 That is critical because it's a conclusianing 5 out of "Options", and the consideration ofdféa and
6 regard to, as one can see from the first seeje 6 impacts against those options.
7 "a large negative impact on industry”, et izete 7 The last reference in this document fav i®©
8 Cutting to the end, the view is taken, intigh 8 [bundle page] 461, and it's the main bodyerf bn
9 benefits, that the measure remains -- soltseie 9 that page, under the heading (2): again, peci
10 remains: 10 consideration of "EU vessels catching sarideel
11 "... a proportional measure in termdef t 11 Scottish waters”.
12 effectiveness ... and delivery of Good Envinental 12 | think | said that was the last refeegriaut it's
13 Status for Seabirds and Marine food webs." 13 not. There is another one, which mattets.oh
14 Rather surprisingly, when the EU Ageonkto 14 page 16 (bundle page 464). Tying it togeddhnis
15 the Tribunal to this document yesterday, heen 15 consultation stage is the conclusion on d&gender
16 a submission that it did not disclose anyghieig. And 16 "Summary and Recommendation”. And again,[best]
17 he took the Tribunal to paragraph 25 andgrapd 26, 17 able to deliver ... environmental objectives”
18 which is a consideration of the impact onJessels. 18 The other decision-making tool that wapleyed was
19 He ignored paragraph 24, which was the ded by the 19 strategic environmental assessment, which is
20 UK, in the passage he went to. 20 an environmental assessment tool and agpligans or
21 Paragraphs 25 and 26, however, he atsmsed. 21 programmes. | think | don't want to take Thikunal
22 And he criticised them for making an irreleva 22 to that, beyond to note a point that we nuake
23 consideration or setting up an irrelevansaeration, 23 page 174, footnote 745 of the UK's submissi®a just
24 because they discuss, at the end of eachrppha ways 24 note that. And the point is: the naturet@ftegic
25 in which the economic impacts felt by largenish 25 environmental assessment requires the coimgjdsf
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16:41 1 vessels might be lessened because oftteywiould 16:44 1 "reasonable alternatives”, taking intcoaot
2 adapt to the circumstances of the prohibitidie. says 2 objectives.
3 it's irrelevant. 3 So not only in Scotland was this don@chwas
4 As a matter of public law, or for thatgaumblic 4 employed -- that's the SEA or strategic emvirental
5 international law, that argument is again Ssinm. 5 assessment process -- that meant that spfecifis was
6 It's obviously, in the UK's submission, a vele 6 given to reasonable alternatives. And then flieeds
7 consideration if the impact may be reducedd fdeed, 7 into the conclusions there.
8 the discussion there shows careful consider&ing 8 One more socioeconomic reference if | mayd
9 given to the impact on EU vessels and industry 9 just a reference -- is Exhibit R-92, paragraghwhich
10 So overall, taking the consultation dreldecision 10 is a Scottish min sub.
11 together, the English measure demonstrataseéul and 11 So moving on to the decision, the Sdotiscision,
12 thorough weighing of benefits against impaatsl 12 we can see that clearly: it's core bundl8&(C-66),
13 a conclusion of proportionality. 13 it starts at 593. And this is the documbat's
14 The Scottish measure, if | may move ciinab, 14 published post the decision: it's the "FBaginess
15 unless there's questions on the English measu 15 and Regulatory Impact Assessment". Soatsgd the
16 I'll employ the same separation, and to atamdmuch 16 process; we've got two bits of it.
17 weariness, I'll take the references witheqtiring 17 Core bundle [page] 595, bottom of thespag
18 lots of reading, if | may. 18 reference to "EU sandeel fishery".
19 In Scotland, at the consultation stagstart 19 And then section 16, core bundle [pag€] 6
20 with, there were two decision-making toolpkayed: 20 This is important to read -- I'll just ask fhribunal
21 first of all, the business and regulatoryactp 21 to mark it -- and particularly the last sewte So
22 assessment, or "BRIA"; that's core bundletfC-51). 22 a clear regard to weighing.
23 It sets out the objectives on page 2, conellieu 23 One finds, | should say, a discussiorilaity in
24 [page] 450. 24 the SEA process, but | don't think | neethke
25 Next reference: page 6, core bundle [péog, 25 the Tribunal to that now.
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16:46 1 I do want to go to the Scottish mib efi 16:50 1 points raised are not responded to, [wgpiak some
2 26 January. That's tab 26 (R-98), so it'shaak. 2 of them up tomorrow.
3 And within that, key references are paragraphhich 3 But first, two extra points on proportibtya The
4 the EU Agent took the Tribunal to -- you dee tefers 4 first one | can take very shortly.
5 itself to Annex F. -- and then through to Bb this 5 The EU relies upon a report, Exhibit CA&Bijch is
6  is "Assessment of Options”. 6 a July 2024 document, and the short poirthis:
7 And then I'll come back to that, but Itjuant to 7 report only shows that the UK's estimatesrairicial
8  gotoAnnex F, which is where, from bundleg&§0, 8 impact were a worst case estimate. It cosfitmt the
9  you can see that's "Key Considerations in #sing 9 UK was correct in its financial analysis. Andeed,
10  Options". And bundle page 583, the end ofekF, 10 the EU doesn't say otherwise. If anythinguggests
11 included as a key consideration is the "irhpac 11 that the impacts will be a fair bit less thfae UK
12 EU vessels, primarily ... Danish fleet". 12 considered in its documents.
13 Then one goes back to the min sub trtatégard to 13 The second point is on the alternativeckvyou've
14 those key considerations (R-98). And atgragh 9, 14 heard about already, so I'll take it reldgivwiefly.
15 bundle page 569, one finds: 15  This s the alternative proportionate meapute
16 ... our analysis is that recommendedaggh is 16 forward by the EU of one or more spatiallgéted
17 appropriate and proportionate given the ctieeidence 17 prohibitions relating to chick-rearing sedbiand
18 base and the precautionary principle ..." 18 their foraging areas.
19 Again, the EU Agent took you to theseinoents; 19 The UK notes here that the EU doesnhéeiuch
20 again, he declined to draw your attention to 20 an area, but it does -- and the refereneeifiétU
21 paragraph 9, which is the critical weighirgagraph. 21 case, paragraph 754 -- it does accept, @aapp
22 PROFESSOR RUIZ FABRI: Excuse me, because thal&tJed us 22 accept, that such a measure, closure insuahea,
23 through these paragraphs yesterday with somenents. 23 would be proportionate, despite the factithabuld
24 Soyou bring us back to these paragraphagtfat 24 still entail economic and social impacts.
25 we read them, but you barely comment on them. 25 I've got four points on this alternatbre
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16:48 1 So it's difficult to see what are yexpectations 16:52 1 the facts.
2 by making us read, just saying, "This is oeigliing 2 First, there's no requirement in the TEA -
3 exercise", but yesterday it was criticisedywsovould 3 we covered this -- for the UK to consider less
4 expect that you would maybe comment a bit. 4 restrictive measures. So | don't want torretol
5 MR WESTAWAY: | think the criticism on this -- and 5 that, but | do make that point.
6 | appreciate the question, because | thirgaltdvith 6 Second, to the extent that the UK wasireduo
7 it very cursorily -- the comment on this frone EU 7 consider less restrictive measures, that rexpgnt is
8 Agent was that it didn't disclose any weighifidne EU 8 only to consider less restrictive measuresate
9 Agent took you to page 583 and he said: nghieg. He 9 capable of delivering the benefits soughtaiAgthe
10 also made a point that I've already covebedia 10 Tribunal has heard on that what the UK sotmhthieve
11 impacts being substituted, and thereforétjidess, 11 and how this mooted alternative wouldn'ttdo i
12 which is the last sentence of the middle grazh on 12 Third, the mooted alternative is not edi by the
13 583. So | covered that. 13 EU. And I'd reiterate and draw attentiothi® UK's
14 But this key point about "no weighingt' ,my 14 case at paragraph 297. The EU has not isttadb|
15 submission, is simply wrong: (1) becausenipact is 15 before the Tribunal that it would result iytning
16 set out in an annex that's called "Key Carsitibns” 16 meaningfully smaller than a full prohibition.
17 to which the minister's attention was draand (2) 17 And fourth -- and this will just takeiayt bit
18 because one can see the advice that's baedhis, 18 longer -- but fourth, it's wrong to say thestser
19 and of course this is part of a bigger p&tuit 19 spatial alternatives were not considereceyWere, in
20 paragraph 9 of the submission that | tookTititeunal 20 a number of places. And one can see thgive core
21 to, one can see that. 21 bundle references.
22 So there is a weighing, and the EU susionison 22 To start with, we can go to core bungkgls] 189
23 that is not correct. 23 to 190. This is the consultation documenttie
24 I've got a few additional points, whidhtake 24 English measure (R-61). It's internal page 9
25 relatively briefly. I'm conscious that ifree of these 25 section 4.
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16:54 1 THE CHAIRPERSON: If I may ask a question hbexzause | 16:57 1 and this is based upon a submission that i,
2 you said earlier on that the European Unidmait 2 I think. But there one finds, about seveadidown,
3 define its area of a possible alternative nmeasBut 3 reference to:
4 | also note from the consultation documerds tieither 4 "... a more extensive closure would hakegher
5 the United Kingdom nor Scotland, when it cdaséd the 5 chance of success when prioritising the needdabird
6 options of a partial closure, it was not clieam the 6 recovery."
7 documents just what precisely was meant bydhnial 7 THE CHAIRPERSON: Yes, Mr Westaway, | think it vidbe
8 closure in those circumstances. 8 useful in your later written [submission] wint us to
9 So | think we're actually dealing witheah of 9 the paragraphs where the precise -- whictvgqust
10 knowledge on both sides, as the Tribunal. 10 done, so thank you for that, in the previabs-- the
11 MR WESTAWAY: If | can answer that question witte 11 precise partial closure that was lookedTéat would
12 references, because the references | wiatedhe 12 be very useful. So thank you for that.
13 Tribunal to answer that question, becauseeRplain 13 MR WESTAWAY: | think it is fair to say that orf@s both
14 the way in which alternatives were considersd what 14 precise consideration and general considerato
15 was done, and | think they are, hopefullg, kby 15 it's not the case that it was just precise
16 references. If I've missed any, we'll trg @ick up 16 consideration, but precise closures wereiders.
17 a point. 17 Perhaps slightly in view of the clockddrmon't
18 But | was at tab 14 (R-61), page 189 thBois 18 know how I'm doing on the balance of subroissiand
19 the English consultation document. And hiesapuld 19 questions at the moment, but | may havele Hitt
20 say, there were other alternatives considésetnical 20 longer, but not a lot. But | can give thosferences.
21 restrictions and things, but I'm just focgsim the 21 It's probably more efficient to do that -cese they
22 spatial alternatives. 22 can be found in our case -- when we come tomokrrow,
23 The Tribunal can see there, on interage, that 23 or certainly before the hearing closes.
24 there's consideration of spatially lesseraditives 24 So ultimately, given all of that, tying an
25 in three ways: first of all, "Closure of Eisgl waters 25 "proportionate”, we say there is clear evigethat the
Page 181 Page 183
16:55 1 [just] within SA4 and SA3r", that's optidnsecondly, 16:58 1 UK did have regard to applying proportien@easures.
2 "Closure of English waters within SA1r"; afe 2 There was a lengthy process and careful ceratidn
3 thirdly, discussion of "Partial closures”, é&tample 3 given to the relevant matters.
4 of an area such as Dogger Bank, et cetera. 4 Just for signposting, I've got very littie
5 So in specific and general terms, there's 5 non-discriminatory measures. | wanted to eskithe
6 consideration of spatially less extensiveiglart 6 Tribunal shortly, but with a little bit of ss#ance, on
7 measures. And one can see that that's,sin thi 7 the question of whether or not the measuef its
8 consultation document, rejected, among ottings, 8 disproportionate, on that question the EU pefere
9 because of the displacement issue, whictmk tivass one 9 the Tribunal. Then the last point, again g,
10 of the questions the Tribunal asked in advascwell. 10 on claim 3.
11 So one can see that: 11 So as | say, I'm not entirely sure whetand in
12 "... likely to increase fishing activibytside the 12 the balance, but hopefully that will workdahthere
13 closed area ..." 13 are points that arise on any of that ...
14 Then it goes on, over the page, to satysth 14 THE CHAIRPERSON: I'm sure the balance lies innfavour,
15 a recognised issue. And then the secondagta, over 15 because | understand the questions that veebesen
16 the page on page 10: 16 taking up [time] as an Arbitration Tribun&@o please
17 "Partial closures ... may reduce theystem 17 go ahead.
18 benefits ..." 18 MR WESTAWAY: I'm conscious that someone is husibcking
19 So that's the first reference. There is 19 up this and that, but I'll carry on. Anddf some
20 consideration of spatially lesser measures. 20 reason | need to particularly speed up, theith take
21 The second, in response to the quessidhe 21 a signal from any quarter.
22 ministerial submission that we were justatit's the 22 So on non-discriminatory measures --teare again,
23 14 September ministerial submission. Thalsl7 23 structurally, although | can take it a lotrebriefly,
24 (R-77), and within that, it's the paragraphask the 24 it falls between interpretation and applimati
25 Tribunal to read paragraph 24. But therefimis -- 25 On interpretation of non-discriminatorgasures,
Page 182 Page 184
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17:00 1 again the UK would observe that's notdefi Again | 17:03 1 "... whether the detrimental impadraue terms
2 the UK would observe that the parties areeayrat 2 on imports ..."
3 least in large part, that a non-discriminatogasure 3 I'm quoting here from paragraph 182:
4 is a measure that does not discriminate obdkis of 4 "... stems exclusively from a legitimatgulatory
5 nationality; and that would be both in law jale, or 5 distinction rather than reflecting discrimioat
6 in facts, de facto. This isn't a de jure casd the 6 against the group of imported products.”
7 EU doesn't allege that, so we're really logkihhow 7 Clearly that was the flavoured cigaretizse.
8 de facto discrimination might apply in thisext. 8 It just doesn't have any application i TICA
9 And here the key reference | want to gis tbhe 9 context, where one is looking at non-discratny
10 EU's case, because one can see the digtirfotie or 10 measures in fisheries. And we would, aparhfthat
11 otherwise, between the parties: EU's case, 11 word "exclusively”, say it's common groundd-&71.
12 paragraph 760. 12 If one strikes that out, as one should, @ h
13 So, 760 starts with reference to 496¢h)ch we've 13 an articulation of what the Tribunal shotiidifon the
14 been to. The parties may: 14 interpretation of "non-discriminatory".
15 "... take measures ... reflects ... timen.. 15 For that reason, in the UK's submisdios EU has
16 regulatory autonomy ... EU considers ...dlgg 16 an uphill task on this aspect of its cased that may
17 standard for establishing de facto discritndmamust 17 be why yesterday the EU did not take on Hadlenge of
18 accord that reference purpose and meaning." 18 arguing this part of the application. The dit) not
19 So common ground. 19 present an oral case to the Tribunal thatrisesures
20 The EU then goes on at 761 to say: 20 are non-discriminatory. That may be whythenEU's
21 "For that reason ..." 21 case at paragraph 757, it says that thisigsidiary
22 So take regulatory autonomy: 22 point. Subsidiary: it doesn't have indepeanhdi@ce.
23 "For that reason, the EU does not sudbasthe 23 Indeed, if one looks at the substandheEU's
24 existence of differential impacts of the sidishing 24 written case, aside from some observaticatsaite made
25 prohibition could in itself support a claihat 25 at paragraph 763 -- and they, for the avaiearf
Page 185 Page 187
17.02 1 a measure is de facto discriminatory." 17:.05 1 doubt, are responded to at paragraph 42 @WK's
2 So far, common ground. 2 case -- the EU does not actually make a sulibsta
3 Next sentence: 3 submission on the measures either beingeddknot
4 "On that basis, the EU considers thanyf a 4 having had proper regard to the measures being
5 differential treatment stems exclusively from 5 non-discriminatory.
6 a legitimate regulatory objective, there is no 6 So you've got the UK's submissions inimgitbut
7 ‘discrimination’ ..." 7 that's what | wanted to say on "non-discrirang,
8 And the difference -- I'd say a perfefithe 8 unless there were questions on that point.
9 difference between us -- is this word "exclali". 9 So | have two more parts. | am told Iéham ample
10 Common ground apart from the word "exclusitel 10 25 minutes left, but | hope | don't needge all of
11 | want to take that relatively brieflyll just 11 those. Two more parts.
12 give references to our case so that the iaibzan 12 Penultimately, to come back to proposliy --
13 remind itself of what we say there. In case; it's 13 and this is on claim 2 -- it just leaves qestion of
14 [paragraphs] 357.1 and 358 to 359. 14 whether or not the measures were in substance
15 The simple point is that the derivatidéthis 15 proportionate. And on the EU's case, that'atter
16 term, or the adverb "exclusively", is frone thade 16 before the Tribunal; on the UK's case, thaiot
17 context; in particular, the Clove Cigarettase 17 a matter before the Tribunal. But givenEhés case,
18 (CLA-53) and the Appellate Body there, whitiewords 18 it is right that | address it.
19 are about regulatory distinctions, and theexd is 19 First, the standard to apply. And | khinere's
20 free trade rules and exceptions. 20 a considerable degree of common ground bien what
21 And for the reason Mr Juratowitch cangdgbis 21 the EU said yesterday. The EU's Agent anphbint
22 morning, the UK does not accept that onegcato WTO 22 referred to a term "delta" -- the gap betwams and
23 to pick out words from a different contextdd'd add: 23 the other -- in looking at proportionalityydasaid
24 here, a different language. Because om®idgrig in 24 (Day 1/188:11-15) the question is:
25 the Clove Cigarettes case at: 25 "Is there such a large distinction ..."
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17:06 1 In this presumptive delta: 17:.09 1 EU's continuing returning to it.
2 "... that one cannot reasonably conclhdethe 2 And one point that's connected with théts
3 measure is ... proportionate, that there isnalance 3 the third point -- is the advance questioriréf the
4 that is so great ..." 4 Tribunal. By that question, you asked abbetdatch,
5 And then: 5 the TAC, for SA4 being set to zero in 2024 dre
6 "... it's about the magnitude of [that] 6 implications of that for the economic considems.
7 imbalance ..." 7 That in itself the UK wouldn't say affethe
8 That appropriately, albeit in summary t&rm 8 economic analysis, because the economic anéysver
9 describes the standard of review. Effectivilg UK 9 a period of time, and there have been caiotesndeel
10 would say the question is: are the costefai 10 area 4. So we don't say there's zero infqgaetuse
11 proportion to the benefits? So on this asffat 11 they wouldn't have been fishing there anywlagre
12 does arise, that's the question, it seerine twmmon 12 could be an impact, and we had regard to that
13 ground, or a question along those lines yamph wide 13 But it is relevant in that it demonstsatiee
14 margin of discretion, that the Tribunal slidos 14 precarious nature of the social and econbemefits
15 asking. 15 that the EU relies upon, involved here ihifig for
16 And in the UK's submission, when one $oak 16 marine living resources such as sandeel. itAad
17 the evidence of the costs and the benefitisrcase, 17 a reason, if the Tribunal is appraised o, ttu give
18 the answer is: no. 18 less weight to the economic impacts, suchesare.
19 I'm tempted simply to remind the Tribuogthe 19 Fourth point: it's also appropriate, riftstanding
20 matters in evidence that I've gone to -tabpbly 20 the EU's arguments, to note that those afflemte able
21 a little more of a hurry than | might havet fou've 21 to find substitute sources of social and ento
22 got the references -- to the decision-magiogess. 22 benefits. And | remind the Tribunal of paeghs 25
23 But on the basis of the matters before titmimal, 23 and 26 of the document at core bundle [t@bite
24 I think I'd want to set out some summary {irAnd 24 ministerial submission (R-77).
25 I've got five points on costs and then fieéfs on 25 Finally, insofar as the Tribunal consgdiér
Page 189 Page 191
17:08 1 benefits. 17:11 1 relevant to look at alternative measumehis
2 So starting with costs, the first pointle 2 context, if this exercise arises, a spatiakger
3 financial impacts of the lost value of theded catch 3 measure would not achieve either the ambdidhe
4 to EU -- largely Danish -- vessels and induistr 4 effect that was sought by the United Kingdbnoagh its
5 relatively modest. You've got the document at 5 legitimate regulatory objective. And | defeally to
6 Exhibit C-25. And in addition, it was calddd by the 6 all the evidence on the science on that point.
7 UK on a worst-case basis, but we're talkingpéntens 7 So they are the five points on impacts.
8 of millions of euros. 8 Five points on benefits.
9 Secondly, the impairment -- sorry, if ha back 9 The first point is to go to the importamdehe
10 to that point, because | don't think | mdde point 10 objective: marine conservation. That's faltgepted
11 earlier. 11 in a number of places by the EU, both inrtbeal and
12 One can see how a decision-maker suttfeas 12 their written submissions.
13 United Kingdom might think that that kindffancial 13 The second point is the need for proteatieasures
14 value might be outweighed by important edoklg 14 such as the measures at issue in this éamkthere's
15 considerations. It's not out of all propmnti 15 three sub-points | have.
16 Second point, on impacts: the impairnoétive 16 First is that the UK is home to an ingionally
17 right of full access under Annex 38, whictswary 17 important number of seabird species, andlptipos are
18 heavily emphasised by the EU, it's thereijtluldesn't 18 in decline. More generally, the state ofNloeth Sea
19 add significantly here. As explained already 19 marine ecosystem has been a cause for cdiocesome
20 fundamentally the socioeconomic benefitsdhiae 20 time.
21 under the TCA are pursuant to an adminis&ati 21 Rather than give you references to doatsne
22 arrangement, and they are subject, impoytantl 22 | think it's easier to give you referencethim UK
23 fisheries management measures. They arecsub] 23 case to these points. So that's the poimhake in
24 those measures. So if the UK's analysiglis on 24 the UK case at [paragraphs] 392.2 and 392.5.
25 that, that point doesn't materially add, deghe 25 Second, sandeel are one of, if not thet mo
Page 190 Page 192
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17:13 1 important forage fish in the North Sed tiay a vital 17:16 1 context, which militates against an adwptf a rigid
2 role in the marine food web. That's UK case, 2 weighing exercise, prioritising absolute posis on
3 [paragraph] 391. 3 the one side against absolute positions onttrer.
4 And then thirdly, on need, sandeel argestito 4 In short, one may not be able to monetise
5 a number of pressures. They are heavily digpgron 5 environmental benefits, but it doesn't mea dme
6 successful annual recruitment and are highgitve 6 should not be valuing them. And insofar asEk) was
7 to environmental variation, including climateange, 7 making an argument to the Tribunal of commeatsility
8 which is affecting the North Sea. The onlyiakle 8 in some kind of monetary terms, that, in migrsission,
9 affecting sandeel that the UK is able to aingr 9 is misconceived.
10 fishing pressure; it cannot control climatarmge or 10 So that's what | had to say, unless tivere
11 avian flu. So there's a need for the measure 11 guestions on substantive proportionality.
12 Third, taking conservation measures isisbent 12 It moves me on to claim 3, which | thirdan take
13 with policy goals. So there is a policy basideed 13 fairly shortly. We addressed this at the einour
14 a legal policy basis, for this, to take rdkacion to 14 written case.
15 achieve good environmental status. 15 The EU does not raise in its submissiossparate
16 I would remind the Tribunal of referengethe UK 16 claim for a breach of Article 2(1)(a) of Am&8, but
17 case in particular to the Scottish Fishévlasagement 17 instead describes it as "consequential”, fwthie UK
18 Strategy -- UK case, [paragraph] 165 -- anithé UK 18 understood to be derivative, dependent upesches of
19 Marine Strategy. 19 Article 494 to 496. On that basis it seemed
20 Fourth, there is also extensive domesiaport for 20 consequential, and therefore inconsequential.
21 the measure; this is UK Submission, paragé®gh Over 21 The EU Agent yesterday described it atpoint as
22 95% of respondents to the English consuitatiere in 22 an additional obligation. That would be eguanent, if
23 favour, and 97% of respondents to the Sbottis 23 the EU were to seek to maintain it, thattikewould
24 consultation. And this is not just uninfodrapinion. 24 take considerable umbrage at, because apant f
25 Respondents included environmental NGOs. And 25 anything else, a claim for breach of Arti2{&)(a)
Page 193 Page 195
17:15 1 respondents provided information aboutrtigortance of| 17:18 1 that doesn't effectively rest entirely mpoaticles 496
2 sandeels and seabirds, et cetera, that infbtinese 2 and 494 formed no part of the request fofdhmation
3 outcome. 3 of the Arbitration Tribunal.
4 Finally -- this is UK Submission, paragn&§®5 -- 4 I'd remind the Tribunal on this point that
5 there were additional benefits arising fromn th 5 Article 743(1) sets out the terms of referartbat
6 closures, including the increase in the bientds 6 apply generally, and apply here, which are:
7 commercially valuable fish and tourism oppnities. 7 "... 'to examine the ... matter[s] refdre in
8 So standing back and weighing the benafits 8 the request for the establishment of the ratin
9 the costs, it cannot be said that the measiees 9 tribunal ..."
10 disproportionate. 10 And Article 739 provides for the requiest
11 Justice Unterhalter asked yesterday stigueabout 11 an arbitration tribunal. It says at Artigi@9(2) that
12 the difficulties of weighing qualitative caderations; 12 in such a request, the party:
13 the difficulty of commensurability | think wadow 13 "... shall explicitly identify the meag at
14 it was put. Two observations with regarthtt. 14 issue and explain how that measure congtitutgeach
15 First, to agree with it, and note thatats 15 ... in a manner sufficient to present thallegsis
16 recognised by the United Kingdom, and onesegnthat 16 ... Clearly."
17 in the de minimis assessment (C-44), coreleun 17 So that's not done. If the EU were &ks®w to
18 page 175, where it says (paragraph 59): 18 raise an additional argument, that woulddia b
19 "Benefits associated with the proposedagament 19 procedurally improper and also, for the raaso
20 are difficult to value and are therefore désgd ... 20 I've given, substantively misconceived.
21 as non-monetised costs." 21 | think, however, that's not where wedkzoh
22 So engaged with, but it's clearly sonmgghihat 22 | think where we landed was that the EU Agentfirmed
23 needs to be thought about. 23 that claim 3 is consequential symmetricaityijt
24 And secondly, that the considerationraligith the 24 follows inevitably the result of claims 12 | think
25 TCA's emphasis on the precautionary appreiths 25 that's where we landed.
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There was a point taken by the Elgraas softer
articulation, that Article 2(1)(a) and AnneX &e
considerations that need to be expressly derei
within the proportionality assessment and the
decision-making process.

I've covered what the UK says is the imhpéc
Annex 38 and the difference between the padiethat,
which is, at least as the EU now puts its oqusite
fundamental, because we say that it's nobgepr
reading of Annex 38.

But I'd add on that point that were & dase that
specific regard had to be given to Annex3Bat
context, it may be said to be surprising thate's no
reference to that anywhere in the TCA, givext the
TCA does set out principles to which regémaltd be
had.

So they were the points | had. I'm siisy
a little later than 5 o'clock, but | hopedyed
within my time. So unless there are any tipes

THE CHAIRPERSON: Thank you very much, Mr WestawAnd

thank you very much for keeping to your time.

That concludes our oral hearing for timéedl
Kingdom's submissions. So we will meet ag@mnorrow
morning at 9.30, where we will commence \iliiga
European Union's reply, for two hours. W tlven

Page 197

17:22 1
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have a two-and-a-half-hour break, and viidhen

commence again with the United Kingdom's cergply.
And following that, there will be an opporttyrior the

Tribunal to ask even further questions of both
delegations.

So thank you very much to Agents and celensd

your delegations, and | wish you a very nigenng.

And I'm sure you'll be working extremely hasd,thank

you very much.

(5.22 pm)
(The hearing adjourned until 9.30 am the foitmday)
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