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09:27 1 Tuesday January 2025 10:04 1 that the parties do not envisage a regeint to
2 (10.01 am) 2 protect confidential information.
3 THE CHAIRPERSON: Good morning, ladies and gergiem 3 May | now ask the Agent for each partintooduce
4 | have the pleasure of opening this hearifg@A 4 their delegations. First, let me give theflt the
5 Case 2024-45 in the case UK-Sandeel, Eurdgeim 5 European Union.
6 v The United Kingdom of Great Britain and Nhantn 6 MR DAWES: Thank you, Madam Chair.
7 Ireland, instituted by the European Union asfathe 7 Before | introduce the delegation of thedpean
8 United Kingdom under Atrticle 739 of the Trade 8 Union, the European Union would like to fiespress
9 Cooperation Agreement between the Europeaontamid the 9 its gratitude to the Tribunal for taking ugsttask in
10 European Atomic Energy Community on the aané, and 10 this first dispute under the Trade and Ccatjmer
11 the United Kingdom of Great Britain and NerthIreland 11 Agreement, or TCA, and the EU would also tikexpress
12 on the other part. I'll refer to this as'th€A". 12 its gratitude to the PCA for all its assis&@n
13 I'm joined today by my colleagues antbfeimembers 13 including in the organisation of this hearing
14 of the Arbitration Tribunal: to my left isdtessor 14 My name is Anthony Dawes. And | will tee other
15 Héléne Ruiz Fabri, and to my right is the dlaable 15 agents of the European Union who will addtiess
16 Justice Mr David Unterhalter. My name isédtepe 16 Tribunal introduce themselves.
17 Ridings. 17 MS NORRIS: Good morning. My name is Josephiogis|
18 On behalf of the Arbitration Tribunalyélcome the 18 Agent for the European Union.
19 Agents, counsel and delegations of the Earofmion 19 DR HOFSTOTTER: Good morning. My name is
20 and the United Kingdom, and express ourtgdito the 20 Bernhard Hofstotter, Agent for the Europeaiob.
21 parties for their cooperation in the conaiichese 21 DR PUCCIO: Good morning. | am Laura Puccio, itder the
22 proceedings. 22 European Union.
23 In accordance with Rule 23 of the RufeBrocedure 23 MS GAUCI: Good morning. | am Daniela Gauci, Agfer the
24 for Dispute Settlement under the TCA and &toral 24 European Union.
25 Orders Nos. 1 and 2, the Arbitration Tribustall sit 25 THE CHAIRPERSON: Thank you very much.
Page 1 Page 3
10:.03 1 from today, 28 January 2025, until 30 aan@025. 10:05 1 So now can | give the floor to thetediKingdom to
2 Pursuant to Rule 29 of the Rules of Procedhe 2 introduce your delegation.
3 Arbitration Tribunal, in consultation with tiparties, 3 MR JURATOWITCH: Thank you very much, members of
4 has fixed a schedule for this hearing. Aticsl 4 the Tribunal.
5 sitting, the European Union will deliver itgament; 5 My name is Ben Juratowitch. The Agentslie
6 tomorrow, the United Kingdom will presentaigument; 6 United Kingdom are Mr Alex Cooke and Mr Steveailer.
7 and on Thursday, we will hear the partiesutizh 7 I am counsel for the United Kingdom, togethith
8 arguments. In the morning the European Uwidn 8 Mr Ned Westaway, Ms Catherine Drummond and
9 present its reply, and in the afternoon the 9 Ms Camille Boileau, also with Mr Pablo Bentes,
10 United Kingdom will deliver its counter-reply 10 Dr Weiwei Zhang and Mr Claude Chase.
11 Paragraph 8.3 of Procedural Order 2sthss: 11 The United Kingdom delegation also cdesi$
12 "In principle, the entire hearing will bpen to 12 a number of representatives of the Governwfethie
13 the public." 13 United Kingdom, and they are listed on theesithat
14 Accordingly, | note the presence of thamhers of 14 the Tribunal has.
15 the diplomatic corps and the general publio are 15 Thank you very much.
16 observing the hearing in this room, and the 16 THE CHAIRPERSON: So now | would like to give ti@or to
17 representatives of the press who are follgwia 17 the European Union to proceed with its arqume
18 livestream in a separate viewing room in the 18 Mr Dawes, you have the floor.
19 Peace Palace. 19 (10.07 am)
20 | also note that the procedural ordeviges that: 20 Opening statement on behalf of the Europidon
21 "... upon a request from either Partg, th 21 MR DAWES: Madam Chair, honourable members ofTtfileunal,
22 Arbitration Tribunal may hold selected pansof the 22 after recalling why we are here today, thevilU
23 hearing in closed session when necessarptegd 23 identify what it understands, on the basithef
24 Confidential Information." 24 Written Submissions of the parties, can esicered
25 It is the understanding of the Arbitratifribunal 25 agreed facts. The EU will then highlightikzontal
Page 2 Page 4
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UK-SANDEEL (European Union v United Kingdom)

Day 1 PCA Case No. 2024-45 Tuesday, 28 January 202¢
10:07 1 issues concerning the legal standardthemdthe EU 10:11 1 nullifies the EU's right of full access4& waters to

2 will address the Tribunal on each of its theleéms. 2 fish sandeel, and that nullification is indstent

3 The EU has set out its arguments in itet&vir 3 with the UK's obligations under the TCA.

4 Submission. It will therefore use this hegutio focus 4 Although the UK argues in its Written Sugsion --

5 on the core points of disagreement betweepdttes, 5 and we will come back to that during the cewfsthe

6 while maintaining its broader position as@tin its 6 hearing -- that EU vessels can continue tessct/K

7 Written Submission. 7 waters of the North Sea to fish other fislelsgothis

8 So why are we all here today? We are togiay 8 is not relevant, since the rights at issuthim

9 because the UK's prohibition of all sandestlifig in 9 dispute relate specifically to access to UKengto
10 its waters of the North Sea nullifies rigtwsferred 10 fish sandeel.
11 on the European Union -- which | will henc#faefer 11 This is not to say that the EU has nadieo
12 to as "the EU" -- pursuant to the "Fisherfesdding of 12 systemic concerns relating to the UK's degitd
13 the TCA. 13 prohibit all sandeel fishing in UK waterstiog
14 The TCA sets out the terms of the ratatioetween 14 North Sea. As | mentioned, the TCA grantsvékkels
15 the EU and the UK following the UK's withdvfrom the 15 the right to access waters to fish the Elesbbeach
16 EU on 31 January 2020. The "Fisheries" mgpali the 16 and every stock for which the EU and the Aienagreed
17 TCA is not the starting point of the fisherrelations 17 a quota. And the UK's interpretation of TI@A, if
18 between the EU and the UK, which have a nraer 18 accepted by this Tribunal, could allow the takaullify
19 history. The TCA comes after more than firgades of 19 the EU's rights under the "Fisheries" headfrthe TCA
20 the EU and the UK regulating those fishenddegtions 20 by prohibiting fishing in UK waters one staker the
21 through a Common Fisheries Policy. 21 other.
22 The "Fisheries" heading of the TCA essabk a new 22 The UK has also sought in its Written r8igsion to
23 legal framework regulating those fisheridatiens. 23 emphasise the role of regulatory autonomgutice TCA.
24 As part of that framework, the TCA provides f 24 However, this autonomy is not without limii&s the EU
25 arrangements, among others, on access tswafish. 25 will elaborate on during this hearing, theATiéquires

Page 5 Page 7
10:09 1 These arrangements grant rights to thé&epaand were | 10:13 1 the parties to exercise their autonong nmanner

2 part of the negotiations that led to the casioin of 2 consistent with their commitment under the TCA

3 the TCA as a whole. 3 Before the EU turns to horizontal legaliss,

4 For the purpose of this dispute, the sgtanted 4 it already takes the opportunity to clarifyotw

5 by the TCA are essentially twofold. 5 misconceptions as regards its position tratife

6 The first right is set down in Article 498 6 prominently in the UK's Written Submission.

7 paragraph 3, read together with Annex 35¢0NGA. 7 The first misconception is that the Elsifion is

8 Those articles grant the right to a fixed stadrany 8 a manifestation of the EU remaining acutefued on

9 quota agreed by the parties for a particigardtock, 9 maximising fishing yields, while the UK morergerally
10 and sandeel in the North Sea is such a platifish 10 focuses on preserving marine biological diigr
11 stock. 11 Like the UK, the EU is, and has beemfany years,
12 When parties agree on a quota, it is knasv 12 committed to the conservation of marine fivin
13 a "total allowable catch”, or "TAC". As lidaone of 13 resources. This is one of the essentiatd@iehe
14 the fish stocks for which parties may agra€g'is 14 EU's Common Fisheries Policy. And it is parg to the
15 sandeel in the North Sea; and since 202hdties 15 EU's Common Fisheries Policy that, in 2008,EU
16 have agreed on TACs for that stock. 16 prohibited the fishing of sandeel in partt&fwaters
17 So that was the first right set dowrhim TCA. 17 of the North Sea. It did so in order to sarpthe
18 The second right, for the purpose of digpute, 18 requirement of certain seabirds for whictdsahis
19 is set down in Atrticle 2(1)(a) of Annex 3&le TCA. 19 a major component of their diet. This prdfob was
20 That article grants the right of full accefsessels 20 evidence-based and proportionate, focusireyess
21 of one party to the waters of the other plartjsh 21 where local sandeel depletion was linked&bsd
22 each and every stock for which the parties lagreed 22 breeding success.
23 on a quota. 23 The second misconception that the EU dvitke: to
24 The EU's position is that the UK's prdfoh of 24 correct is that the parties are aligned,thadeU
25 all sandeel fishing in UK waters of the Ndbima 25 accepts it to be a truism, that human a#vitan

Page 6 Page 8
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UK-SANDEEL (European Union v United Kingdom)

Day 1 PCA Case No. 2024-45 Tuesday, 28 January 202¢
10:15 1 have impacts, negative impacts, on méixiimg 10:18 1 "... kittiwakes are the key speciesafbich there
2 resources. The EU accepts that rights tosadoe 2 is substantial concern regarding sandeehigshi"
3 waters to fish may be impaired by fisheriesaggement 3 The Tribunal will find that statement at
4 measures that pursue the legitimate objeofivearine 4 Exhibit R-76, which is tab 16 of the core blend
5 conservation, provided that such measuregcetie 5 page 266.
6 conditions in the TCA. 6 Regarding the second category of sandedhors,
7 The TCA strikes a careful balance betwhen 7 marine mammals, again, the scientific advies the UK
8 conservation of marine living resources anudmu 8 has identified indicates that:
9 activities, including fishing, and at the Hesrthis 9 "[While] [s]landeel are also important pfeyseals
10 dispute is that the sandeel fishing protabiti 10 and minke whales ..."
11 disregards that balance. 11 So categories of marine mammals:
12 This brings me on to the scope of thelsah 12 "... these species can forage over anaida than
13 fishing prohibition. 13 nesting seabirds."
14 The EU's position is a simple one. Td¢aps of the 14 And that the Tribunal will find at tatoflits core
15 prohibition, and its nullification of the Eltights of 15 bundle (C-22), page 89.
16 full access to UK waters of the North Sefisto 16 In other words, this means that in trenéwf such
17 sandeel, is the issue. The issue is nsycs the 17 localised sandeel depletion, marine mamnaaigpeey on
18 imposition or the limitation of those riglitispursuit 18 sandeel outside of the area of the localisgtetion.
19 of a legitimate objective. 19 As for the third category of predatorse; other
20 The EU accepts that it would have be@mdpr the 20 fish that prey on sandeel -- again, the &iéien
21 UK to restrict the EU's right of full acceedJK 21 advice that the UK has identified:
22 waters of the North Sea to fish sandeel{dtite 22 "... altered sandeels fishing pressurg mase
23 extent that such a restriction or impairnvess 23 a limited impact on commercial stocks, sunet t..
24 supported by scientific advice and was prtipuate to 24 stocks may be equally likely to experiencsitpe or
25 the needs of specific predators. This isiee the 25 negative effects."
Page 9 Page 11
10:17 1 parties agree that there can be instaridesalised 10:20 1 And that the Tribunal will find at tab of its
2 depletion of sandeel in UK waters of the N@#a. 2 core bundle (C-45) at page 230.
3 The EU also accepts that scientific adiize 3 What does this mean? This means that ther
4 identified a link between such localised dépreand 4 essentially no difference for other fish betwéeaving
5 the breeding success of one species of sapckekitors 5 open or closing the sandeel fishery.
6 known as black-legged kittiwakes. Why? Beedhese 6 This, the EU submits, is one of the factoat
7 birds have a limited foraging range duringrthe 7 demonstrates that the nullification of thes=tights
8 breeding season. And it's precisely becaleso 8 to access UK waters of the North Sea to fistisel
9 link -- and not for precautionary reasonghasUK has 9 does not respect the balance between theatiblig
10 sought to portray in its Written Submissiethat the 10 under the "Fisheries" heading of the TCA.
11 EU established a prohibition, in 2000, ofdeseh 11 Unless the Tribunal has any questiotisigstage,
12 fishing within an area of the UK waters df th 12 the EU would propose to move on to indicatatvit
13 North Sea. 13 understands to be agreed facts on the Habis o
14 Now, in its Written Submission, the Ul§aes that 14 Written Submissions of the parties.
15 the EU has failed to explain why the samé&laguld 15 THE CHAIRPERSON: Thank you, Mr Dawes. Pleasalygad.
16 not apply to other predators of sandeels Ehsimply 16 MR DAWES: Thank you, Madam Chair.
17 not the case. The EU has explained, ancewllain 17 The EU will try to be brief, but it hopst this
18 again today, why the same logic would noti tiale, by 18 will assist the Tribunal in its task. Ane U will
19 reference to the scientific advice that tieitdelf 19 identify the agreed facts by reference tevaatt
20 has identified as the basis for the meastirel the EU 20 sections and paragraphs of the UK's Writtdmn®ssion.
21 would like to summarise briefly its position this 21 So if the Tribunal has the UK's WritterbBission,
22 important issue. 22 I will start at paragraph 87, where thera $&ction
23 So regarding the breeding success of egabirds, 23 on "Terminology", section IV.A. It's one pgraph with
24 the scientific advice that the UK itself dentified 24 a number of subparagraphs. The simple f@ihat the
25 as the basis for the measure indicates that: 25 EU can agree with the definitions set o, th

Page 10
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10:22 1 terminology set out in that section ofth€s Written 10:25 1 that's section V.A of the UK's Written Sussion.
2 Submission. 2 The EU can agree with the following three
3 That was terminology. 3 statements. The first one is paragraph tit: t
4 Now, regarding sandeel in the GreatertiNSea, 4 sandeel are industrially fished in the Norgla &
5 which are sections IV.B and IV.C of the UK'sitfén 5 produce fish oil and fishmeal. The next, pemph 112:
6 Submission, the EU will list the points on @it is 6 that the fishery in the North Sea is seasatakihg
7 in agreement, and they start as of paragraptsé 7 place between 1 April and 31 July. And fipall
8 I will go through them in order. 8 paragraph 113: that the fishery targets saadeel
9 Sandeel are small eel-like fish, parag&ph 9 one year or above.
10 Sandeel is an important type of forage fish, 10 So those are the facts with which thedsid
11 paragraphs 88, 97 and 108 to 110. Sands:bie 11 agreement.
12 plankton, and are preyed on in turn by disar 12 Given that the EU has a maximum timetfoopening
13 marine mammals and seabirds; that's agaayzgph 88 13 submissions, | will now pass the floor to cayAgent to
14 of the UK's Written Submission. 14 address the Tribunal on legal questions dégyguthe
15 There is also agreement that sandeeakiatvely 15 interpretative approach and the standareviéw that
16 short-lived species, again paragraph 88gaugat that 16 the Tribunal should apply when deciding aséhclaims.
17 sandeel spawn in winter, paragraph 89 oftke 17 And the EU is available to answer, at thedrits
18 Written Submission; agreement that sandeealediant 18 opening arguments, certain of the factuattjoes that
19 on the availability of sandy sediments, paply 90. 19 the Tribunal sent the parties yesterday.
20 Paragraphs 91 and 92, sandeels hawelarii 20 THE CHAIRPERSON: Thank you very much.
21 attachment to the sand bank in which theiallyi 21 Ms Norris you have the floor.
22 settle, and that there is a limited exchdegeeen 22 MS NORRIS: Madam Chair, members of the Tribuasi,
23 even close fishing grounds. Paragraph @4 stmdeel 23 announced, the European Union turns nowettetal
24 experience high levels of natural fluctuation 24 framework applicable to this dispute, and the
25 Paragraph 95, sandeel recruitment is highigisve to 25 interpretative approach which it considers Tmibunal
Page 13 Page 15
10:24 1 environmental variation. Paragraph 9&, sandeel 10:27 1 should follow.
2 stock sizes can vary significantly from yaayéar. 2 Now, in these introductory remarks, thedpaan
3 Then there's a big jump to paragraphstd 17.9: 3 Union will highlight horizontal points in ordi®
4 the fact that since 2011, the Internationalr@d on 4 provide the Tribunal with a roadmap through th
5 the Exploration of the Sea -- which the EU véfer to 5 remainder of our oral submissions, and weemitleavour
6 from now on by its acronym "ICES" -- dividéetGreater 6 to provide preliminary answers to certainhef advance
7 North Sea into seven stock assessment arehssaes 7 guestions the panel sent, and which we regeive
8 separate advice for each of those areas. And 8 yesterday evening. The EU will, of coursejmeto
9 paragraph 121: that in preparing its adviC&S 9 some of the more detailed aspects of the &gatiard
10 applies what is known -- and we'll come hbiack -- as 10 applicable to each of its claims when it nsake
11 an "escapement strategy". 11 submissions on those claims.
12 So those are the points regarding saiiléed 12 As is clear from the Written Submissidhs,
13 Greater North Sea. 13 parties do not share the same understantithg o
14 Now, there will be two more categorigse third 14 content of the legal obligations contained in
15 one regards predators of sandeel in the Ng@#h 15 Heading Five, Part Two and Annex 38 of théT®lor is
16 There are two statements with which tbecBn 16 there a common position as to how certathexe
17 agree. The first one is in paragraph 1GhefK's 17 obligations should be understood to intenditt one
18 Written Submission: that sandeels compriggbatantial 18 another.
19 portion of the diet of certain seabirds, marmammals 19 To determine this dispute, the Tribunidll w
20 and fish. And then in the next paragrapi, iitat 20 therefore need to apply the interpretatiyer@ach set
21 different seabird species have different tairgs 21 down in Article 4 of the TCA, which draws cimstomary
22 when it comes to searching for sandeelsaitiqular 22 international law principles themselves aéd in the
23 in terms of feeding ranges. 23 Vienna Convention on the Law of Treaties.d Are
24 Briefly, the final category regards thedeel 24 Tribunal will also need to take a positiortioa
25 fishery in the North Sea and the way it imaged, and 25 content and meaning of certain of the coogigions in
Page 14 Page 16
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10:29 1 Heading Five of the TCA. 10:31 1 fisheries management, which the partiesvise agree
2 Given this, the European Union takes this 2 may inform the nature, content and ambitiofisbferies
3 opportunity to highlight certain points of agment 3 management measures that a party adoptsondacce
4 between the parties as to the applicable kgablard, 4 with the TCA.
5 and then to turn to areas of disagreementwilValso 5 Importantly, the European Union is notuémg that
6 address the burden of proof, the standareviéw, and 6 international law does not recognise a raletfe
7 why the sandeel fishing prohibition is chatjed by the 7 precautionary approach. This is contemplaiedNCLOS
8 European Union as a single measure. 8 and other international environmental treatiBise
9 So | turn then to the point of agreemant 9 parties also agree that the precautionaryoapprto
10 I'm sure the Tribunal will be delighted tare that 10 fisheries management is identified and aembedrole
11 there are some. 11 in the TCA. The parties further agree teance on
12 The first is that protection of the marin 12 the precautionary approach to fisheries memagt does
13 environment is recognised under the TCA to be 13 not obviate the need to base decisions obebie
14 a legitimate regulatory objective, as is the 14 available scientific advice.
15 conservation of the marine environment. Blogh 15 The core difference between the papiestions
16 United Kingdom and the European Union recsgythie role 16 is, therefore, whether the material conditidefined
17 of conservation measures in protecting thénma 17 in Articles 496 and 494 of the TCA for relyian the
18 environment. This is reflected in the TCAjeh makes 18 precautionary approach when deciding on fisbe
19 provision for conservation and managemerisiders for 19 management measures are satisfied in therpres
20 fisheries. 20 dispute.
21 Therefore, this dispute does not rechiee 21 And by way of response to advance queSifo),
22 Tribunal to rule on the importance of enviremtal 22 the European Union indicates that it consities
23 protection and marine conservation as stiitigrainder 23 precautionary approach to be a manifestafitine
24 international law or under the TCA. The Egan Union 24 precautionary principle, and refers the Twiduo
25 would like to emphasise that it itself hdsgh level 25 Article 356 of the TCA, footnote 1.
Page 17 Page 19
10:30 1 of environmental ambition. Hence, antassalready 10:33 1 The EU will return to these issuekunther detail
2 been explained, the European Union takes isghahe 2 under its first claim.
3 UK's characterisation of its objectives irfisheries 3 Having addressed those points of agreertent
4 policies as focusing on maximising fishindgge 4 European Union now turns to highlight soméhef
5 It disagrees with the United Kingdom's suggeshat 5 critical points of divergence which it consisléo be
6 the root of this dispute concerns a differéndée 6 likely of particular relevance to the Tribusal
7 conception of the role of conservation oféhesystem 7 assessment of its claims. And at this sthgeEU is
8 under their respective legal frameworks. 8 focusing on four fundamental issues that se¢pdhe
9 The second point on which the partiesexgré¢hat 9 parties.
10 other legally binding instruments providesveint 10 The first, with reference to the objeetiand the
11 context for the interpretation of the TCAwdfich 11 purpose of the TCA, is the role and relevarice
12 UNCLOS, the FAO Code of Conduct and the Cotiwe on 12 regulatory autonomy. The second concerns the
13 Biodiversity. The European Union's positioh¢ourse, 13 relationship between the principles of prépaoality
14 is that the WTO agreements also provide agliev 14 and non-discrimination and the right to dead
15 context. In that sense, the parties arg &ligined 15 fisheries management measures. The thilhe is
16 that other sources of international law nméigrim the 16 standard of review relating to the best atddl
17 Tribunal's approach. 17 scientific advice. And the fourth conceims fegal
18 Both parties have a strong commitmeenguring 18 standard relating to proportionality.
19 the application of and adherence to theimaitments 19 Turning to the first of these points, nbens of
20 under multilateral environmental treaties atir 20 the Tribunal, the TCA is not an ordinary fregle
21 instruments of international law setting gations 21 agreement. As indicated by its name, itdistees
22 relating to the marine environment. BotHipar 22 a framework for relations between the paxtieih is
23 acknowledge the role of these instruments as 23 built on the dual pillars of trade and coagien.
24 an interpretative aid. 24 That relationship entails close political petion
25 | turn now to the precautionary apprdach 25 and economic links between the parties gewigbeyond
Page 18 Page 20
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10:34 1 the mere liberalisation of trade betwdsemt. 10:38 1 the environment but also how to pursusdtabjectives,
2 Like other international agreements tochtihe 2 the Union disagrees.
3 Union is party, the TCA establishes rightermted to 3 The Union also disagrees that the recimgndf
4 confer economic and social benefits. UndefMBA, 4 regulatory autonomy comforts the UK's positiaat it
5 those rights include access to waters tatfish 5 may ultimately adopt disproportionate and rilisimatory
6 species in Annexes 35 and 36 to the TCA. 6 fisheries management measures without viglatin
7 The parties have an obligation not to gdjse the 7 Article 494(3) TCA, read together with Articl®6 TCA.
8 attainment of any objective of the TCA. Tinplies 8 The European Union considers that the rightd¢olate,
9 that the nullification or any impairment oéthghts 9 and the exercise of regulatory autonomy tadgean
10 and benefits flowing from their commitmentsier the 10 fisheries management measures, must be gedstr the
11 TCA must respect the balance of rights afigations 11 light of the UK's commitment to grant fullcass to UK
12 under that agreement. 12 waters of the North Sea to fish sandeelféected,
13 How then does this relate to regulatoipmomy? 13 inter alia, in Annex 38 TCA.
14 The United Kingdom places considerable enipluasthe 14 Since the Tribunal has addressed a guestithe
15 references in the TCA to regulatory autonamy how, 15 parties on this issue, the European Unioheldborate
16 since its withdrawal from the Union, it h&veloped 16 on this under its claim 3.
17 its own regulatory framework to address n@arin 17 I turn then to the principles of propontlity and
18 conservation. 18 non-discrimination. This is clearly a funthesue on
19 The EU recalls that the withdrawal frdra Union 19 which the parties diverge, and that divergesuncerns
20 had the effect of ending the European Uniexctusive 20 the function that those principles play urttierTCA in
21 competence in fisheries policy as pertairthedJK. 21 general, and in Heading Five of Part Twodrtipular.
22 The TCA is the legal framework governing tispute. 22 The United Kingdom characterises Artit9d(3) as
23 The EU does not call into question tigatrdf each 23 setting an optional obligation of conducteggards the
24 party to the TCA to regulate its own levdls o 24 decision-making process only. ConsequettitylUK's
25 protection in the marine environment. Thigtris 25 position is that the term "having regarddogs not
Page 21 Page 23
10:36 1 derived from internationally recognisethgiples and 10:39 1 entail any obligation to ensure that fiske
2 the sovereignty of the United Kingdom as astalastate 2 management measures that it decides on grertionate
3 recognised under international law, of whidk@LOS. 3 and non-discriminatory.
4 It is also recognised in the TCA. 4 The divergence between the parties orpthirg
5 Such recognition cannot, however, be coedtas 5 goes beyond the construction of the term tigavegard
6 conferring an unlimited right on either paxy 6 to" as it appears in Article 494(3): it goeshe core
7 derogate from any other provision of the TCA. 7 of the balance between the rights and obtigatias
8 Regulatory autonomy, as has been explainest, lneu 8 well as the principle of good faith which infts the
9 exercised in accordance with the requiremefisher 9 interpretation of the TCA as a whole.
10 provisions of the TCA that give expressioand 10 By its advance question 9(a), the Trilbhaa asked
11 operationalise that right to regulate, aretiially 11 the parties to provide their position asi t
12 to adopt fisheries management measuresakatregard 12 relevance of the term "principles"” in thepdau of
13 to the principles and legal constraints engkercise 13 Article 494(3).
14 of that right as agreed between the parties. 14 The European Union considers that thm ter
15 Those constraints, insofar as they degaat to 15 "principle” denotes something that informd gnides
16 the present dispute, include the obligatiobase 16 the interpretation of corresponding obligagidn this
17 measures on the best available scientificcadthe 17 precise instance, in Article 496 TCA. Thied not
18 requirement to have regard to the principfespplying 18 detract from the importance that such priesipave
19 proportionate and non-discriminatory measuaed the 19 when interpreting obligations. Those prifespare the
20 obligation to ensure that measures adopted ar 20 means through which the parties have chasen t
21 non-discriminatory and proportionate. 21 operationalise and frame how they will exszci
22 Therefore, insofar as the United Kingdappears to 22 regulatory autonomy to ensure a balance leehtve
23 argue that because of regulatory autonotmgsit 23 rights and obligations under Heading Five.
24 unfettered discretion to decide not only Wwhic 24 In light of this, the European [Unionjshes to
25 legitimate objectives it intends to pursuesispect of 25 make very, very clear that the TCA cannanterpreted
Page 22 Page 24
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10141 1 such as to accord latitude to either pgargdopt 10:44 1 Now, in this context, and under theAT e
2 a disproportionate or discriminatory measeven when 2 measures adopted by a party must be "basefd] the
3 pursuing a legitimate regulatory objectivetsas 3 best available scientific advice". And as the
4 environmental protection. 4 European Union has explained in its Writtebr8ission,
5 The United Kingdom asks this Tribunal efifeely to 5 this does imply consideration of the quaN@tinerits
6 rule that regulatory autonomy, as operatisedlin the 6 of a chosen approach to pursuing legitimajeatibes.
7 TCA, offers carte blanche to pay lip-servicghese 7 Indeed, the UK appears to agree that this tienmotes
8 core principles under the agreement. The bisgo far 8 that there should be form of a comparativesssent.
9 as to say that for the purposes of Article(Zp8CA, 9 In this respect, to respond to the Trilfana
10 it would be permissible for the decision-malprocess 10 question 8(b), the European Union has naxggested
11 not to comply with those principles at ale vefer you 11 that the bar is so high that scientific adwiwust be
12 to paragraph 330 of their Written Submission. 12 "the best [in] the universe". The Europeaiod has
13 Now, at this juncture, and to again réfsek to 13 set out its understanding of the applicadygall
14 a question which the panel has asked usvemnad, the 14 standard at some length, identifying thaegd not be
15 European Union recalls its position, whichatl set 15 the only scientific opinion, but it must afurse
16 out in its Written Submission, that it does consider 16 respect the criterion of methodological rigou
17 there to be any hierarchy between the piiegiget 17 Moreover, the term "available scientific adviextends
18 down in Article 494(3), and hence they muast b 18 to advice which could reasonably have be¢sirodd at
19 considered concurrently. And it refers thegd to 19 the point in time when the measure was baduided on.
20 paragraphs 257 and 258 of its Written Subiomiss 20 And the EU will return to these points unitier
21 At the same time, the roles that thoseciples 21 claim 1.
22 play must be construed in the light of thenein 22 Now, the European Union also understémelparties
23 which they have been formulated. And thattisre the 23 to agree that the role of this Tribunal istieo
24 European Union makes the point that appligmpt the 24 conclusively assess the scientific advice give its
25 same as taking into account. 25 own scientific opinion. However, contranthe
Page 25 Page 27
10:42 1 | will move on then to the standardenfiew by 10145 1 position articulated by the United Kingdiom
2 the Tribunal. Here there is also some agratbwween 2 paragraph 214 of its Written Submission, the
3 the parties, notably that it does not extenailing 3 European Union does consider that when detérqi
4 on the appropriateness of the level of enwviramtal 4 whether there has been a breach of Articlé§13@nd
5 protection set by either party. 5 496(2) TCA, the Tribunal may assess whettreeasure is
6 On the other hand, the European Union doeagree 6 based on such scientific advice as requiretthdty
7 with the United Kingdom as to the extent tachtthe 7 provision.
8 Tribunal may review the means chosen to putsate 8 This does therefore imply that the Tridwsteould
9 level of protection. And here the Europeaiobn 9 consider the degree to which the scientifidced
10 considers that the Tribunal's scope of revgew 10 supports the measure that has been adofstetkasure
11 greater. 11 that is not supported by scientific adviceuldoput
12 The United Kingdom argues, on the basiken 12 simply, not be based on it.
13 ruling of the International Court of JusticéVhaling 13 So to use the parameter defined in advanc
14 in the Antarctic (Australia v Japan) judgmeh?2014 at 14 question 8(c), in general terms, the Euroféaan
15 page 226 -- and it's your Exhibit RLA-0012r-the 15 would point out that scientific advice isalgr
16 basis of that ruling, they argue that thé&dmal need 16 unequivocal. That is inherent to the natfire
17 not decide whether the design and implemientaf a -- 17 scientific evidence in general. However, rgheparty
18 in this case -- measure are the best posaides of 18 has scientific advice that meets all thesddtfor
19 achieving its stated objectives. 19 the best available scientific advice and sgiports
20 Now, the European Union underscoresvthist 20 one conclusion, it could not adopt a diffésgrproach
21 the role of this Tribunal is not to identifie best 21 while simultaneously maintaining it had baged
22 approach to a fisheries management measure in 22 measure on that best available scientificcadv
23 an absolute sense, it may nonetheless gsautire 23 Now, this is a different question to wizeparty
24 design and implementation of a measure &ruiéte 24 may rely on the precautionary approach. @sib the
25 whether it respects the obligations in théTC 25 relationship between the two, that is sometihich
Page 26 Page 28
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10:47 1 will also be addressed under claim 1. 10:50 1 with well-established principles, it is tbe European
2 So finally in terms of the standard ofieey; the 2 Union to present a prima facie case that thesure at
3 European Union would simply reflect that evidiethe 3 issue violates the UK's commitments unde@A. And
4 Tribunal may plainly also consider whetherd¢hesen 4 that applies for each of its claims.
5 approach to achieving a level of protectioets®ther 5 In turn, in accordance with the same
6 requirements under the TCA, namely those ipamato 6 well-established principles, it is for the WKsupport
7 proportionality and non-discrimination. 7 its assertion that its measures could befigctunder
8 And that, members of the Tribunal, is aceient 8 other provisions of the TCA. In that senke, t
9 opportunity to segue precisely to that pdtm: legal 9 European Union considers that the burdenafpr
10 standard relating to proportionality. 10 shifts.
11 The European Union and the United Kingthawe 11 Now, since I've referred to well-estaiwid
12 a different understanding not only of the: raf 12 principles in support of this propositiongive one
13 proportionality in delimiting the nature afteries 13 example, we could refer the Tribunal to thdifgs of
14 management measures that a party may adopt, b 14 the Appellate Body in DS33, Wool Shirts arduBes.
15 they also have differing interpretationshef term 15 Now, although this is authority in the franoekvof
16 "proportionate”. 16 international economic law, in reaching isipion,
17 The European Union would like to makeeity clear 17 the Appellate Body referred to other sourddaw,
18 that its interpretation of "proportionatethst which 18 including the position which has been exgeds/
19 it itself set out in its Written Submissias, opposed 19 the International Court of Justice.
20 to the United Kingdom's description of the €U 20 In that dispute, the Appellate Body said:
21 position. And we would therefore emphadise the 21 "... we find it difficult, indeed, to seew any
22 Tribunal, when following what the Europeariddis 22 system of judicial settlement could work if i
23 position is, should look at paragraphs 63&4tb of the 23 incorporated the proposition that the meserisn of
24 European Union's submission. 24 a claim might amount to proof. Itis, thinardly
25 Now, the European Union disagrees wighldK that 25 surprising that various international tribisha
Page 29 Page 31
10:48 1 this Tribunal is precluded from considgritow that 1051 1 including the International Court of Jostihave
2 term, which does appear in the legal systdraaah of 2 generally and consistently accepted and apthie rule
3 the parties, is interpreted under domesticdawne of 3 that the party who asserts a fact, whethecldimant
4 the elements that may provide additional @ahév 4 or the respondent, is responsible for progdiroof
5 context when it is according that term a maguinder 5 thereof. Also, it is a generally-acceptedocaof
6 the TCA. 6 evidence in civil law, common law and, in faobst
7 Turning then to the standard of proposliy, 7 jurisdictions, that the burden of proof ragten the
8 the parties agree that there must be a wejgind 8 party, whether complaining or defending, wheeats the
9 balancing of the obligations and commitments i 9 affirmative of a particular claim or defendéthat
10 Heading Five. The disagreement concernsahturs of 10 party adduces evidence sufficient to raigeeaumption
11 that exercise and the distinction betweernradard of 11 that what is claimed is true, the burden #igfis to
12 necessity and one of proportionality. 12 the other party, who will fail unless it prmes
13 The European Union maintains that a ptapwlity 13 sufficient evidence to rebut the presumption.
14 standard implies that it is relevant for Tibdunal to 14 Now, on this issue, the European Unionldio
15 consider whether other measures less régtrioft 15 underscore that the mere fact that the meadussue
16 rights, and which still contribute to theulksgory 16 involves the exercise of regulatory autonalogs not
17 objective, could have been adopted. Andrgikie 17 change the burden of proof when relying @vigions
18 importance of this point to the claims ovietake 18 which frame the exercise of that autononfiyhd mere
19 European Union will be elaborating on thalem 19 invocation of regulatory autonomy were sugfit to
20 its second claim. 20 reverse the burden of proof when seekinggtify
21 I move on then to the burden of proohdAince 21 fisheries management measures which othenuitigy
22 this is a matter on which the Tribunal hag al 22 rights of access to UK waters to fish sandbil
23 addressed a question to the parties in vigrea 23 would be contrary to the burden of proofiedsrred to
24 question 7, we will deal with that now. 24 just now.
25 The European Union's position is thagdoordance 25 Now, the Tribunal has asked the partgzadvide
Page 30 Page 32
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10:53 1 a more granular breakdown of where [tlegy the burden | 10:55 1 It is of course open for a tribunalreome its
2 of proof falls, and we will do that for eadhim as 2 ruling, and any ultimate findings, on how aviay it
3 we come to those claims. 3 considered a single measure to be inconsisterut
4 | turn then to the final point in thes&aauctory 4 inconsistent with obligations under the TCAhen
5 remarks, and that concerns the measure. 5 manner that it considers appropriate. Bustithi
6 The United Kingdom takes issue with the 6 different to severing parts of a measureagtid of
7 European Union's choice to challenge the sarfidaing 7 its analysis.
8 prohibition as a single measure. It repeads a 8 Finally, since there is a reference ingaeel's
9 emphasises that the management of fishingatighd is 9 guestions to remedial powers, the Europeanrnbuld
10 largely a devolved matter. 10 refer to Article 746 of the TCA, entitled "@pliance
11 The European Union has addressed thenzagy 11 measures"”, and indicates that this refléetsit is
12 it chose to challenge a single measure Wiiten 12 for a party found to have acted inconsisyenith its
13 Submission. Aside from the evident point tha TCA 13 obligations under the TCA to:
14 is an agreement between the United Kingdain an 14 "... take the necessary measures to gomplith
15 Northern Ireland on the one hand and theg&ao Union 15 the ruling of the ... tribunal ... to brirgalf
16 on the other, the EU has relied on otheofaavhich 16 in[to] compliance ..."
17 warrant treating the provision as a singlasaees which 17 Members of the Tribunal, unless | caiisagsu
18 is given effect through different regulattlgmeworks. 18 with further questions at this stage, thaictales our
19 Indeed, as the United Kingdom's own explanatshow, 19 introductory and framing remarks on the legahdard
20 the regulatory framework in Scotland is gartl 20 and interpretative approach. And | wouldefare pass
21 overlapping with that which applies in Englamd 21 the floor to another Agent of the Europeaimbho
22 Wales. 22 address you on claim 1. Thank you.
23 Equally, the European Union would obséina, 23 JUSTICE UNTERHALTER: | wonder if | could justkagou
24 whilst the Tribunal is not bound by eithertpa 24 one question concerning the question of coatybe
25 characterisation, the starting point shoeldhe 25 inconsistency; in other words, whether charaed as
Page 33 Page 35
1054 1 manner in which the European Union, asd¢imeplainant, | 10:57 1 a single measure or two measures.
2 has characterised the measure in its Regoéstsa 2 If -- and again, all of this is hypotheticit's
3 Written Submissions. 3 purely for the purposes of understanding whitome
4 The panel has asked a question as to the 4 could arise. If there's partial inconsistendgt us
5 implications of this for the Tribunal's anadal 5 just say, for argument's sake, that the measghich
6 exercise. The fact that it is challenged as 6 concerns Scottish waters was found to be sistemt --
7 an individual measure means that the Tribshatld 7 the requirement would be to bring a meastae th
8 analyse holistically all of the costs andodiihe 8 restores consistency.
9 benefits. 9 Would you agree that that doesn't recfoimal
10 As to the existence of distinguishablespaf the 10 severance, but would have to be a meastursdhght to
11 measure, the European Union acknowledge s is 11 restore inconsistency? Is that your undedétg?
12 a different scientific foundation relied udonthe 12 MS NORRIS: Our understanding is indeed thabitihein't
13 application of the prohibition in English e of the 13 require formal severance. And the manneriich the
14 North Sea and the application of the proiaibiin 14 Tribunal framed its ruling and its findingesld
15 Scottish waters of the North Sea. However, t 15 inform the manner in which a party shoulckttie
16 scientific literature review is essentiatg tsame, 16 necessary measures to bring itself into ciamgé. And
17 and the Ecosim model -- which will be diseasat some 17 so indeed it could restore itself into aatiton of
18 length -- considers the closure in all UKavatof the 18 compliance.
19 North Sea. 19 JUSTICE UNTERHALTER: Yes. So what, in your ursiending,
20 As to advance question 1(c), the Europ#aan 20 really rests on the question as to whetteretls
21 considers that although the European Uniatieriges 21 a single measure or two measures, if thessig
22 this measure as a single measure, it is atiéiy for 22 were, remedial flexibility concerning howrestore
23 this Tribunal to determine at the outset &ccepts 23 consistency, should the Tribunal ever géhab point
24 this proposition, and the analytical exertis this 24 in its analysis?
25 Tribunal conducts must follow from this. 25 MS NORRIS: We would argue that that goes ta:the of
Page 34 Page 36
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10:58 1 the approach to the analytical exercgsfit So the 11:.01 1 principles in it.
2 European Union challenges this measure onwasri 2 Thank you.
3 grounds: not just on the question of the difien 3 MS NORRIS: Perhaps just to start by clarifying @spect
4 basis, but also on the question of its prapoadity, 4 of that, what the European Union absoluteblsduot
5 for example, that being a clear example. 5 disagree with is that individual states -- hate
6 Now, when conducting the weighing and teiteg 6 the two parties -- can set their own aspinetib
7 exercise, the European Union would say you ino& at 7 regulatory ambition. | think that is a priplei which
8 the degree of benefits, on the one hand,j®htleasure 8 has been already accepted in many different
9 as a whole, and then on the costs of the measu 9 jurisdictions, including other jurisdictiorsat
10 awhole. So we would argue that it infortres t 10 balance economic rights with environmentateution,
11 analytical approach. 11 of which the WTO is one example. So, yeis, aif
12 If the question goes to, "At the endhef t 12 course up to the parties to set that levetgiilatory
13 approach, does this in any way delimit tlepswf the 13 protection.
14 Tribunal's powers to make more nuanced fggfif, 14 That is a different thing to saying, witeeiding
15 we would say: no. 15 on and adopting measures in pursuit of el lof
16 JUSTICE UNTERHALTER: And then finally, therefore 16 regulatory protection, that they have unfette
17 your holistic consideration would say: wat)n't do 17 discretion, as it were, simply because optineciple
18 a cost/benefit analysis in respect of thetBto 18 of regulatory autonomy.
19 waters and the English waters; look at & asgular 19 Once again, the European Union is nahinway
20 cost/benefit analysis. That's where you dealy this 20 suggesting that the United Kingdom does aeeh
21 difference matters most? 21 regulatory autonomy, that there is no redammof the
22 MS NORRIS: Essentially. And that's the apprdhelh the 22 right to regulate under the TCA. We areitajihere
23 European Union has taken in its Written Sslsion: 23 about the exercise of that right and howtérfaces
24 it has sought to present to you the evideftieose 24 with other obligations under this bindingeimiational
25 costs, on the one hand, and the benefitstHen 25 treaty.
Page 37 Page 39
11:00 1 other, on a holistic basis. 11:.03 1 And that is where the parties chosee;, we would
2 And it says that that is appropriate dbof the 2 argue, carefully chose -- to delimit how psety those
3 reasons we described as to why this is aessimghsure: 3 considerations need to interact. So wherpak &t the
4 it is one prohibition which has exactly thensampact. 4 provisions on when you may adopt fisheriesagament
5 The overall impact of the sandeel fishing fition is 5 measures, and the principles to which you mnas¢
6 that no EU vessels have access to any wédttre o 6 regard when deciding on those measures,rfatis how
7 United Kingdom in the North Sea to fish sahdaed 7 exactly your regulatory autonomy should be@sed in
8 therefore the analytical exercise should faruthat. 8 a way to ensure respect of the balance ofsrigihd
9 MR JUSTICE UNTERHALTER: Yes, thank you very much. 9 obligations.
10 MS NORRIS: Thank you. 10 Because as the European Union has endeaivio
11 THE CHAIRPERSON: Ms Norris, | also have a questor you, 11 portray, both in its Written Submission agdia this
12 and | would like to refer back to an earfiart of 12 morning, it is not arguing that you can nevave
13 your presentation. 13 a fisheries management measure. It is goirag that
14 You said earlier on, first, that theresvaaright 14 economic rights always and systematicallg tak
15 of a party to adopt its own level of protectof the 15 precedence over environmental consideratitfrthat
16 marine environment; and then a little lageq talked 16 were the case, we would be having a vergmdifft
17 about regulatory autonomy and the extentticiwthe 17 discussion today. That is absolutely not the
18 TCA constrains regulatory autonomy in respéct 18 European Union's position.
19 protection of the environment. 19 So here it is precisely about the exerofsyour
20 So | would like to have a better undeditag of 20 regulatory autonomy and how you agreed Hatshould
21 how you see that interrelationship betweerathility 21 be constrained in order to preserve thisioela
22 or the right to have your own appropriatelef 22 This is something which, again, we will tb
23 protection of the marine environment, atstwme time 23 elaborate upon in more concrete form whecanee to
24 as having your regulatory autonomy being ttamed by 24 the claims.
25 the TCA,; and in particular, by Article 494€8)d the 25 THE CHAIRPERSON: Thank you, Ms Norris, that wibbk very
Page 38 Page 40
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11:04 1 helpful. 11:07 1 on the EU's first claim.

2 So | invite your next speaker, thank you. 2 The EU will first walk the Tribunal throbghe

3 MS NORRIS: Thank you. 3 legal standard with regard to the notion ef'thest

4 DR HOFSTOTTER: Madam Chair, distinguished membgér 4 available scientific advice". It will thenglp this

5 the Tribunal, the EU will now start by addiegghe 5 legal standard to the facts of the case.

6 Tribunal on the first claim. 6 In a second step, the EU will return @ légal

7 The EU's first claim is that the sandesklifig 7 standard concerning the notion of "based dtils will

8 prohibition is inconsistent with the UK's aaltion 8 be followed by the application of the legalnstard

9 under Articles 496(1) and 496(2) of the TCéad 9 concerning "based on" to the facts of the.case
10 together with Article 494(3)(c) of the TCAedause that 10 The EU will now start by addressing thibnal on
11 prohibition is not based on the best avalabl 11 the legal standard regarding the "best alaila
12 scientific advice. This claim is addressethe EU's 12 scientific advice".
13 Written Submission commencing at page 127. 13 When it comes to the interpretation efribtion of
14 This claim will require the Tribunal toresider 14 "best available scientific advice", the mstagree
15 scientific facts and information. But before come to 15 about the principal role of ICES in the fravoek of
16 these facts, the EU notes that there arerdiites 16 Article 494(3)(c), which, however, does naqude
17 between the parties about the interpretatidhe 17 reliance on other scientific advice. | refeu to the
18 legal standards. The EU will therefore dtgirt 18 UK's Written Submissions, paragraph 202.
19 explaining the elements of the legal starglardwhich 19 The parties agree further that the term
20 the Tribunal will need to adjudicate. 20 "principally”, as it appears in Article 49%@ TCA,
21 The parties agree that Heading Five ®T@A 21 recognises the weight to be accorded to adxming or
22 obliges them to base fisheries managemergures 22 emanating from ICES, a world-leading marigsearch
23 applicable to the waters on the best availabl 23 organisation. There is no issue betweepdhies as
24 scientific advice. 24 regards any exclusion of national scienbfidies from
25 Article 494(3)(c) TCA establishes tha garties 25 providing scientific advice, provided thatkwadvice

Page 41
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11:05 1 shall have regard to the principle of: 11:08 1
2 "... basing conservation or managemerisides for 2
3 fisheries on the best available scientificieglv 3
4 principally that provided by [ICES] ..." 4
5 This obligation is mirrored in Article 486 TCA, 5
6 which provides that: 6
7 "Each Party shall decide on any measymglgcable 7
8 to its waters in pursuit of the objectivesasitin 8
9 Article 494(1) and (2), and having regarde t 9

10 principles referred to in Article 494(3)." 10
11 This obligation is further mirrored in 11
12 Article 496(2) of the TCA, which provides tha 12
13 "A Party shall base the measures refeored 13
14 paragraph 1 [of 496] on the best availakilentific 14
15 advice." 15
16 It is not in dispute between the partties 16
17 Article 494(3)(c) and Article 496 TCA provitter 17
18 an obligation for parties to base their figse 18
19 management measures on the best availablgiSci 19
20 advice. The Tribunal will have to determivigether 20
21 the sandeel fishing prohibition is basedhentest 21
22 available scientific advice. This will reguihat the 22
23 Tribunal determines the meaning of the netiafi(1) 23
24 "best available scientific advice", and (2sed on", 24
25 both of which define the legal standard ffjudicating 25

Page 42

meets the attributes of the "best availabientific
advice", and | will come back to these attéiswery
shortly.

Contrary to what the UK seems to imply in
paragraph 213 of its Written Submission, thehas
never argued that national scientific bodgeswch do
not have the authority to provide the bestialvie
scientific advice. Moreover, the EU has nexmtested
the authority of any body that provided séfent
advice to the UK in the present case. Ehikerefore
a false debate.

The parties agree that beyond the pahegie of
ICES, the TCA does not prescribe from whegrsific
body scientific advice must come. Consedyethiere
is no need for the Tribunal to address gsaé in the
present case, since there is no dispute betthe
parties.

In its Written Submission, the EU attesdptio give
a complete interpretation of the term "besflable
scientific advice". We appreciate that tppligation
of the legal standard regarding the "bestahla
scientific advice" will not require the Trital to look
into all of the issues covered by the inttigiion set
out in the EU's Written Submission. Howetleere are
certain aspects of the notion of the "beatlaivie
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11:10 1 scientific advice" that are material tealee the 11:13 1 The "best available scientific adviskbuld
2 dispute, and which the Tribunal will therefbeere to 2 integrate available scientific informationo the
3 interpret and apply. 3 extent that it does not, and is in that sense
4 In this regard, the EU notes that theigmirt 4 incomplete, it cannot meet the attributedief'best
5 disagree on the following three key questions: 5 available scientific advice".
6 (1) Which meaning is to be accorded tde¢he 6 The EU does not argue that the UK didcoatply
7 "available" in relation to scientific advice? 7 with the first of these obligations, nhamelyequest
8 (2) What attributes of quality does sdfent 8 scientific advice. It is indisputable that 1K has
9 advice have to have in order to qualify as'test 9 requested scientific advice prior to the sahfighing
10 available scientific advice"? 10 prohibition. What the EU is arguing, howevethat
11 (3) Under what circumstances are thegsaatlowed 11 the Natural England scientific report, Exhi®i0045,
12 to rely on the precautionary approach? 12 exhibits various flaws in the context of wite UK is
13 I will start with the first question, atake the 13 trying to test, including caveats. Thesedland
14 remainder in turn. 14 caveats could and should have been addressbd
15 So the first question is: which meanstpibe 15 basis of reasonably available data and sejdnzt
16 accorded to the term "available" in relation 16 a choice was made not to address those éad/s
17 scientific advice? 17 caveats.
18 I would like to start by recalling théest” in 18 My colleague will detail these flaws fates
19 "best available scientific advice" is a slgiafe: 19 morning, when applying the legal standarthéofacts
20 it sets a high threshold. The necessaryecpsice of 20 of the case.
21 "best" is that the advice relied on by ayptrtadopt 21 Moving on to the requirement of basin@suges on
22 a fisheries management measure is comprghensi 22 the most recent available scientific advizewhich
23 in the sense that it relies on all availaisientific 23 the EU has elaborated in its Written Submisshe EU
24 information or data objectively availableobjectively 24 argues that where there is relevant dathdimg more
25 obtainable by that party. 25 recent data, that data -- being the morentetzda --
Page 45 Page 47
11:11 1 In this context, the EU notes the Ukfsrence to 11:14 1 has to be taken into account.
2 the Virginia Commentary on Article 119(1)(&) o 2 The EU accepts that "recent" doesn't edwagan
3 UNCLOS -- that is Exhibit R-0136 in this redar 3 "best". But in fisheries management, as &ggn
4 according to which: 4 proposition, the most comprehensive availdata needs
5 "... 'available' evidence ... indicatest th 5 to be taken into account in order to achiéee t
6 measures should be based on whatever evideachand 6 objectives of the TCA, including the objectofe
7 or reasonably obtainable.” 7 exploiting shared stocks at rates intendeddimtain
8 This statement from the Virginia Commeyiarborne 8 and progressively restore populations of teted
9 out by Articles 12(1) and 12(3) of the FAO @ddr 9 species. To the extent that there is morentedata,
10 Responsible Fisheries, which is relevanteodrfor the 10 a party should therefore rely on that moceméedata.
11 interpretation of the TCA. You will find tH&AO Code 11 As said, the EU's concerns as regardscibatific
12 in Exhibit CLA-0033, and it's also in the edrundle of 12 advice that the UK has identified as the lfasthe
13 documents. 13 sandeel fishing prohibition relates to cert@ws and
14 This is the basis for the EU's submistiam the 14 unaddressed caveats in the Natural Englaentiic
15 parties must make reasonable efforts to olitai best 15 report. They do not relate to an assertiahrore
16 available scientific advice. And this iscails reply 16 recent data could have been taken or shawiel been
17 to your question 8(a) of yesterday afternoon. 17 taken into account.
18 The obligation for parties to make reasds 18 This being said, | will now move to tleeend
19 efforts is twofold. It consists, first, bfet 19 guestion which | introduced at the start gf m
20 obligation to request scientific advice from 20 presentation. The second question is: wihithies
21 a scientific body, to the extent that thatieelis not 21 of quality does scientific advice have todavorder
22 already available; and second, the obligatanake 22 to qualify as "the best available scientifitvice"?
23 sure that the scientific body requested evige the 23 This question is about whether the sifieridvice
24 scientific advice bases its report on redsigna 24 that the UK has identified as the base fersémdeel
25 obtainable data. 25 fishing prohibition has the attribute of qtyabf
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11:16 1 being the "best available scientific adVic 11:19 1 New Zealand intervening, claimed that dajas not
2 The EU argues that the "best availablengific 2 undertaking scientific research, but rathenmercial
3 advice" must be derived from rigorous scientif 3 harvesting, contrary to the moratorium untlert946
4 methods. This is essentially for the follogvieasons. 4 International Convention on the RegulatioMfaling.
5 As already discussed earlier, Article 394 of 5 Japan, on the other hand, argued that itsmghal
6 the TCA qualifies the term "best availablenstific 6 programme was undertaken for purposes of tfoten
7 advice" by referring that such advice is 7 research. The ICJ found that Japan's whpliogramme
8 "principally" -- "principally” -- that providg by ICES. 8 is not for the purposes of scientific research
9 The parties agree that this does not rul¢heubest 9 Article VIII, paragraph 1 of the 1946 Wingl
10 available scientific advice from scientifiodies other 10 Convention that the court was called upantterpret
11 than ICES. However, the emphasise on ICES in 11 provides in relevant part that:
12 Article 494(3)(c) implies that such advicenfr other 12 "... any Contracting Government may gtarany of
13 parties should be based on compelling artstative 13 its nationals a special permit authorizirgj tiational
14 scientific evidence such that it can be aersid to 14 to kill, take and treat whales for purposes o
15 have an equivalent authoritative status:vedgmt to 15 scientific research ..."
16 the advice provided by ICES. 16 So the notion which the ICJ interpretthim
17 The notion that scientific advice shaaidithere to 17 Whaling case was "for the purposes of sdienti
18 rigorous scientific methods and standardisesefore 18 research”. But the notion to be interpréigthis
19 a reasonable attribute of the "best availstitentific 19 Tribunal is "best available scientific advVice
20 advice" to read into Article 494(3)(c) TCAven that 20 In the Whaling case, the ICJ held thavities
21 the parties recognise the principal roleGE$. 21 must not satisfy the criteria for "scientifasearch”
22 Conversely, it would be inconsistent wifitht 22 put forward by Australia. Among these ciéevere
23 principal role if the parties were entitled¢ly on 23 appropriate methods and peer review. As#mee time,
24 advice not adhering to rigorous scientifi¢hies and 24 the ICJ did not consider it necessary tosgevi
25 standards. To the extent that a party relesdvice 25 alternative criteria or a general definitain
Page 49 Page 51
11:17 1 other than coming from ICES, it has themesfo show 11:20 1 "scientific research”.
2 that such advice has certain attributes,g@xtent 2 At the same time, in paragraph 58 of thelig
3 that it is supported by data obtained by usingrous 3 judgment, the ICJ found that:
4 scientific methods. 4 "... programmes for purposes of scientégearch
5 "Best available scientific advice" therefdoes 5 should foster scientific knowledge ..."
6 not have to be the best of the universehast 6 It is on the basis of paragraph 86 oMfeling
7 already been said -- as long as it uses figoro 7 judgment alone -- this is the paragraph aboeince
8 scientific methods, and is thus reputablelegitimate 8 not requiring specific methods or peer reviewis
9 science. This is also in reply to your ques8(b). 9 on the basis of this paragraph alone thatheeads
10 The UK seeks to challenge the EU's inéagion of 10 the Whaling case to mean that there are alitafive
11 the "best available scientific advice" byerehce to 11 requirements to be derived from the notiothest
12 the Whaling case decided by the InternatiQuairt of 12 available scientific advice".
13 Justice. What the UK is asking the Tribuodind is 13 Once again, the ICJ's finding related 1946
14 essentially that there are no qualitativebaies 14 treaty providing for an entirely differenaistiard from
15 that attach to the notion of the "best atgla 15 Article 494(3)(c) TCA. Paragraph 86 of théalihg case
16 scientific advice". The EU had not antiogshthat the 16 can therefore not serve as an authorityhir t
17 requirement of methodological rigour wouldye 17 interpretation of the "best available sciemnti
18 controversial, and therefore takes the oppiytto 18 advice".
19 address the Tribunal further on this point. 19 On the other hand, the UK's propositieerimoks or
20 Let me for a moment take you throughtreling 20 disregards paragraph 58 of the court's judgménere
21 case, which certain members of the Triburag} recall 21 the court referred to the "purposes of steiging]
22 very well. 22 scientific knowledge", a purpose that shdx@dostered
23 The Whaling case arose from a long-stendispute 23 by scientific research.
24 about whether Japan's whaling programmeisnetely 24 The EU is therefore baffled by the veriyreme
25 for purposes of scientific research. Augtratith 25 proposition of UK. It is almost as if the kggested
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11:22 1 that Article 494(3)(c) TCA should be ipteted as 11:25 1 is the case here, then that model has prdpared on
2 setting a standard for science for a postiédetge, 2 the basis of methodological rigour.
3 without there being any requirements with réga the 3 The EU does not dispute that there mayalbametric
4 quality of the best available scientific advicThe EU 4 uncertainties in any model. It is also nguang that
5 submits that this cannot be the result of 5 the model must be perfect, or free from such
6 an interpretation in good faith of Article 49Xc). 6 uncertainties, in order to qualify as the tbes
7 The EU's position is further corroboratgd 7 available scientific advice". However, if thare
8 a reference to the international law of thee se 8 obvious deficiencies in a model which couldenbeen
9 providing for the same stringent standardasTCA and 9 avoided by reasonably available scientifioinfation,
10 WTO law. 10 any failure to use that information depritfesdata
11 As far as WTO law is concerned, the Ukesa 11 derived from applying the model of its quatif the
12 an ambiguous position, and does not seemtitely 12 "best available scientific advice".
13 exclude the relevance of the WTO jurisprudesic 13 Now, what advice is there that meetsdtirioute
14 scientific and methodological rigour, ideietf by the 14 of quality attaching to the "best availaldiestific
15 EU as relevant context in further interpietgtand 15 advice"? The EU argues that the North Sepdih with
16 this in the EU's Written Submissions, parplgdl5. 16 Ecosim model -- or short, "Ecosim model"s-uadated
17 In fact, the UK itself seems to applytsiandard 17 by Natural England, Cefas and JNCC, andithelations
18 when it submits, for instance, in paragreph & the 18 based on that model, do not have the negessar
19 UK's Written Submissions, that the Naturaglgnd 19 scientific and methodological rigour to basidered
20 report was "methodical, thorough and objettiv 20 reputable science. It can therefore noonsidered
21 At the same time, the UK argues thasthadard 21 to constitute the "best available scientifiwice".
22 simply serves to distinguish between repatahtl 22 On the other hand, the EU does not afgdi¢he
23 legitimate, and disreputable and thus iliegite 23 scientific and methodological rigour of tleenainder of
24 science. But it shouldn't be in dispute thast 24 the pieces of scientific advice identifiedtbg UK in
25 available scientific advice" must be repuganid 25 support of the sandeel fishing prohibitidinese are
Page 53 Page 55
11:23 1 legitimate science, and must thus hawngfic and 11:26 1 notably the ICES Technical Service, tineaieder of
2 methodological rigour. 2 the Natural England scientific report andSicettish
3 As regards the law of the sea, the UKdésiirect 3 scientific literature review.
4 when it seeks to discard the relevance ofdtiethat, 4 I will now move on to the third questioind the
5 in the context of fisheries, organised mettafds 5 third question is: under what circumstancedta
6 science typically rely on large amounts ofhdahd the 6 parties allowed to rely on the precautionguyreach?
7 ability to create and apply models, so asriveaat 7 According to Article 495 --
8 objectively verifiable and valid conclusions. 8 JUSTICE UNTERHALTER: I'm sorry, | wonder, justfore
9 Heading Five of the TCA addresses "Figls@ri 9 you go on to the next topic: you have placedes
10 It is therefore relevant to consider howttren "best 10 emphasis in the interpretation on the reqerd that
11 available scientific advice" has been undedsin the 11 the advice should "principally" be providgdiBES,
12 specific framework of fisheries managemedtraarine 12 which seems to be a reliance upon an iristi@itnorm
13 conservation. 13 as the principal provider of advice; but thifier
14 Contrary to what the UK submits, the Elthierefore 14 advice may be sought, but it should, as etstend
15 not relying on any subsequent practice, bt oommon 15 your submission, match the kind of institodéibscience
16 understanding in the practice of fisheriegagament. 16 that ICES produces.
17 The pieces of advice prepared by ICES assa it 17 Is that a fair understanding of how yead this
18 point. 18 provision?
19 One word on modelling. The "best avédab 19 DR HOFSTOTTER: The EU's position is that thersce relied
20 scientific advice" does not dictate any foomthe 20 on, science different from science emandtig ICES,
21 precise form, of the scientific advice. Hi¢ has 21 has to have comparable, equivalent qualityes
22 never argued that Heading Five of the TCAlireg 22 science emanating from ICES.
23 modelling for the purposes of the "best adéd 23 JUSTICE UNTERHALTER: Yes.
24 scientific advice". On the other hand, & th 24 DR HOFSTOTTER: So it is not the institutionahgmnent;
25 scientific advice relied upon integrates niiotg as 25 it is more the substantive component. Salibut the
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11:28 1 qualitative, the methodological rigour @hscience has 11:31 1 what are the substantive scientific natmas ICES
2 to have. 2 adheres to in the quality of the work it proesithat
3 JUSTICE UNTERHALTER: Yes. But I'm assuming that 3 you, | think, are contending must be suffidien
4 the agreement to reference principally ICES because 4 replicated in another institution that migktused for
5 of the confidence that the parties had in IGES 5 advice?
6 a repository of science and scientific advithat's 6 And you ultimately say that's methodolagiogour.
7 why it's specifically identified. Would thia¢ fair? 7 But I'm just wondering how one derives methogical
8 MS NORRIS: To respond to that question specifical 8 rigour from the mere reference to ICES as
9 the role of ICES in that provision is indeeflecting 9 an institution. How do you go from ICES to
10 an understanding between the parties thettafely 10 methodological rigour?
11 it could be presumed, if science came fraah th 11 MR DAWES: | think one characteristic is the viayvhich
12 institutional body, that it had the relevatttibutes, 12 the ICES advice is peer-reviewed. So thetveyadvice
13 as it were. That's not to say that otherdsod 13 is produced, the way it is then also reviewghin
14 couldn't have the same, but that would beetiuing that 14 ICES before it is published. So to go bacthe
15 had to be demonstrated. 15 notions you were referring to, so then thameain
16 So in that sense, yes, there is anutistital 16 which the output of ICES is produced.
17 recognition built into the TCA. Of course -- 17 So | would say there are multiple chamastics,
18 JUSTICE UNTERHALTER: Assuming -- I'm so soriylease. 18 including the ones we've discussed. Butuld/say
19 MS NORRIS: | was simply going to add that ofrsay in 19 when you put those together, they explain¢ference
20 this particular dispute, the European Unsonat 20 to "principally [by ICES]" in the TCA.
21 challenging the institutional attributesué sources 21 JUSTICE UNTERHALTER: Then, final question: jtaking peer
22 of the other -- 22 review as an example, does ICES always givie@on
23 JUSTICE UNTERHALTER: Yes, | think that my folleup 23 the basis of peer review, or does it sometidteso?
24 question is, though: to the extent thatithis 24 Are you saying it's a necessary attributejraply one
25 a reference to an institutional guaranteeefjuality 25 of the factors to be considered?
Page 57 Page 59
11:29 1 of advice, how does one then know whethether 11:32 1 MR DAWES: | don't think we say it's a necegstribute,
2 institution that is used is, as it were, matghvhat 2 in the sense that scientific advice can chistihe
3 you call the "rigour” that would be of apptica by 3 best available science if it is not peer-rergid. But
4 ICES? 4 | would say peer review is one of the charésttes
5 In other words, what is there about IClS t 5 that gives the ICES advice the presumptioond can
6 adheres to certain identifiable norms of smehat 6 call it that, that it [is].
7 one could say, "Well, another institution muste like 7 JUSTICE UNTERHALTER: Yes, thank you.
8 attributes", if the institutional referenceofghe 8 THE CHAIRPERSON: Thank you very much, Justicedtimlter,
9 significance that you contend for? 9 for those questions.
10 MR DAWES: | think when it comes to ICES, one trask 10 I'm looking at the time. Dr Hofstéttemuld it be
11 at the history of the body, also its compmsit- so 11 convenient for you to commence your thirchpoi
12 it is composed of members from across thédwealso 12 regarding the issue of the precautionarycgmbr after
13 the long-standing nature of the advice ivjoles. 13 a short break?
14 Those are the characteristics that are réssdyim the 14 DR HOFSTOTTER: (Nods head)
15 TCA when it uses the notion of "principallit'ts 15 THE CHAIRPERSON: | also have a question for weaoich
16 the long-standing tradition, the long-stagdin 16 relates to some of the matters that youheady
17 characteristics of ICES, and the fact thiatifigs 17 raised, in particular in relation to the mbdg. But
18 together many other scientific instituteshwitthe 18 | think | will leave that question, if | mayntil we
19 ICES framework. 19 return, so it gives you an opportunity todawit of
20 JUSTICE UNTERHALTER: Yes, but it doesn't follomassume, 20 a break.
21 that because you use another institutionckbesn't 21 Thank you all very much. We will comekbafter
22 have quite such a wide-ranging composithuet, t 22 a break. Thank you.
23 it isn't eligible for consideration. 23 (11.34 am)
24 MR DAWES: That is correct. 24 (A short break)
25 JUSTICE UNTERHALTER: So | think it's more a qus of: 25 (11.50 am)
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11:50 1 THE CHAIRPERSON: Thank you very much to theips. | 11:54 1 the methodological rigour of science. Wyibur
2 So, Dr Hofstétter, can | ask you firsteestion, 2 permission, | will come back --
3 before you proceed with your presentationnadigg the 3 THE CHAIRPERSON: Please do.
4 precautionary approach. 4 DR HOFSTOTTER: Thank you very much.
5 When you discussed the standard of rewiewsaid 5 The answer is that we have discussed the
6 the Tribunal must determine whether the meaisupased 6 institutional setup of ICES, but it's not the
7 on the best available scientific advice, drad's the 7 institutional setup that provides the guaresite or
8 essence of the standard of review. You thied 8 it's not only the institutional setup that\des the
9 about the Natural England/Cefas/JNCC model tlae 9 guarantees that science that is equivald@ES
10 flaws and caveats in the model. 10 advice has the attribute of the best avalabl
11 Could you explain in a little bit moretaiéas to 11 scientific advice.
12 how you think the Tribunal should go abositésk in 12 What is special about ICES? | think thia fair
13 assessing the model, and whether the motted isest 13 summary of your question. And | would likehighlight
14 available scientific advice? So in lightloé caveats 14 three elements, which you can also find inénC-54 on
15 and flaws that you mentioned, to what extiees the 15 page 1.
16 Tribunal need to assess those caveats argl fiad 16 The three elements of the ICES approesh a
17 take some determination regarding them,dermio meet 17 first of all, "Scientific objectivity". | tink this is
18 the standard of review as you set out? 18 not in doubt. As my co-Agent has alreadylarpd,
19 DR HOFSTOTTER: First of all, | would like to aver that 19 ICES is an institution, a scientific orgatia with
20 of course the precise extent of the flawscawats 20 a long-standing history, dating back to 1968.
21 will be still discussed and will be presengd 21 an international organisation, in a sense.
22 my colleague in more detail. 22 So the first one is "Scientific objedtjvand
23 I think if a model is being used, there eertain 23 integrity". This is a key element in ordeensure
24 key elements which this model has to compily,vand 24 that there is methodological rigour, in thbraission
25 a model should contain key features of tis¢esy that 25 of the European Union, when it comes to sifien
Page 61 Page 63
11:52 1 is being simulated. 11:55 1 output of a scientific body.
2 Now, the EU's proposition is that the [INaf] 2 The second element is "Quality assuraficefo
3 England report used, among other things, aetneldich 3 there are quality checks in place which make that
4 had flaws and unaddressed caveats, even titioeighwas 4 the science that emanates from ICES has bchesin
5 available science to address those caveats. 5 thoroughly assessed, checked, double-cheaked,
6 How should the Tribunal look at this isauEhis is 6 therefore is indeed reputable, reliable sa@endth
7 how | understand your question. [ think tmédnal 7 all the methodological rigour which such sceen
8 would need to look at the evidence which the 8 requires.
9 European Union has presented; and in partjcula 9 And the third element, which links backhe
10 it would need to look if credible evidence fizeen] 10 second element, is "Transparency": transpgrierthe
11 presented that there was available scieratedld 11 sense that the science is open to reseainhersery
12 have addressed the caveats and the protdentsied 12 large area; | could say it is open, yescitengists
13 in full transparency in the Natural Englanistific 13 globally. And transparency contributes ® th
14 report. 14 qualitative outcome.
15 The EU will present a list of those eletse 15 Now, of course we are not submitting thagtional
16 It has also drawn attention to those eleméritas 16 body would necessarily have to have the system of
17 elaborated on them in its Written Submissiand the 17 transparency involving a full internationatwork at
18 Tribunal's task would be to assess whethieeid there 18 the same level as ICES does. But it is these
19 was available science to address these gaps. 19 quality elements which ensure that scienaedmanates
20 That would be my answer to your question. 20 from national scientific bodies is in ling,im
21 Madam Chair, with your indulgence, magpine back 21 accordance with the requirements of scientigjour,
22 to the question which Judge Unterhalter ableéore the 22 and can therefore be considered the bedablei
23 break concerning the quality and the metlagichl 23 scientific advice.
24 rigour, and why there is any connection bemzgle 24 That would be the answer of the Europd@on.
25 between ICES, in the EU's submission, andtiaity or 25 Thank you. Unless there are --
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11:57 1 THE CHAIRPERSON: Yes, Dr Hofstotter, cank afollow-up | 11:59 1 approach is a lack of adequate sciemtfarmation.
2 guestion in that regard. 2 I refer to the United Kingdom's Written Subsiis,
3 So the ICES Technical Service, it's madeglear 3 paragraph 221.
4 in its products that it is not "advice" astsutt is, 4 The EU doesn't call into question that the
5 however, considered in the EU's opening sexésrio be 5 precautionary approach, which is a manifestadf
6 the best available scientific advice. So tawvextent 6 the precautionary principle, is potentialljerant in
7 does the ICES Technical Service meet these thr 7 relation to fisheries management measureis i¥h
8 qualities that you mentioned that the ICEScdeoes? 8 already suggested by Article 495 and the dfinof
9 Not necessarily now, but something for ymthink 9 the "precautionary approach” contained in éntitle.
10 about, especially when you come later. 10 However, the EU argues that the UK is invgkime
11 DR HOFSTOTTER: | can answer right now your goest 11 precautionary approach in circumstances wheoking
12 First of all, there is agreement betwtben 12 that approach is not called for.
13 European Union and the United Kingdom that th 13 The precautionary principle certainly is
14 ICES Technical Service is part of the beatlable 14 a well-established principle of public intational
15 scientific advice in this case. 15 law, going back to Principle 15 of the Ricceation.
16 And the second point is that if you labk 16 And in Case No. 21, the International Triddoathe
17 Annex C-54 at page 1, you will see that €ES 17 Law of the Sea held that the precautionapyagzh has
18 Technical Service follows the exact samedstats as 18 been incorporated into a growing number @frimational
19 ICES. So therefore we do not see any prohlising 19 treaties and other instruments, many of wredlect
20 from the fact that the Technical Service, aoidCES 20 the formulation of exactly Principle 15 oéth
21 as such, issues the scientific advice. 21 Rio Declaration.
22 THE CHAIRPERSON: Thank you very much for that. 22 In Case No. 31 (C-21), the Advisory Opmeén
23 Please go ahead with your precautiorgpyoach 23 Climate Change, ITLOS held, against the bemkgyl of
24 arguments. Thank you. 24 Article 194(1) of UNCLOS, on the preventidmuarine
25 DR HOFSTOTTER: Thank you. 25 pollution, that:
Page 65 Page 67
1158 1 I will now come back to the third gii@s which 12:.01 1 "While the precautionary approachoisexplicitly
2 | introduced before the break, and that thirestion 2 referred to in the Convention ..."
3 is: under what circumstances are the pafi@sed to 3 The "Convention” being UNCLOS:
4 rely on the precautionary approach? 4 "... such approach is implicit in the vention of
5 Now, it is not in dispute that, accordiog 5 pollution of the marine environment, which empasses
6 Article 495(1)(b) of the TCA: 6 potential deleterious effects."
7 "... 'precautionary approach ..." mearnspgnoach 7 Paragraph 213. ITLOS then continued awtldped
8 according to which the absence of adequatatiftc 8 further on the relevance of the precautiosgproach
9 information does not justify postponing otifej to 9 in international law.
10 take management measures to conserve tpepis, 10 Similar things can be said about the @atign on
11 associated or dependent species and non-$peEes 11 Biological Diversity, and references to the
12 and the environment ..." 12 precautionary approach are also being matfeiRAO
13 The precautionary approach is also redieio in 13 Code of Conduct.
14 Article 356 of the TCA; also this is in faljreement 14 Nothing of this is controversial, noneto is in
15 between the parties. There, one can reaid tha 15 dispute. But the central question is whethetUK
16 "The parties acknowledge that, in acawrdavith 16 could rely in casu on an absence of adegua#atific
17 the precautionary approach, where theresasonable 17 information in adopting the sandeel fishinghbition,
18 grounds for concern that there are potethtiahts of 18 and thus whether the first material condifim
19 serious or irreversible damage to the enxrient or 19 applying the principle or the approach hanbuet.
20 human health, the lack of full scientifictegnty 20 The precautionary approach presupposebjaative
21 shall not be used as a reason for preveati?gyty 21 absence of adequate scientific informatidherefore,
22 from adopting appropriate measures to prestgsit 22 its application presupposes that there isasb
23 damage.” 23 available scientific advice on which to basaeasure.
24 Both parties agree that one of the nadteri 24 In fact, the UK fully recognises that thegaretionary
25 conditions for the application of the pre@nary 25 approach under the TCA does not obviate ¢lee to base
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12:02 1 fisheries management measures on thevekible 12:05 1 should and could have addressed thoss,favd | will
2 scientific advice. 2 show how.
3 As my colleague will show in a minute,réhevas 3 Essentially, the five flaws identified soorer
4 reasonably obtainable data to fill the flawd aaveats 4 parametrisation. Parametrisation is how ahnaltw
5 identified in the Natural England scientifeport. In 5 information was fed into the model in ordeatswer
6 light of this fact, there can be no doubt thate was 6 the research question.
7 obtainable data in the present case. Simcalibence 7 Now, the first one that | will look attise
8 of adequate scientific information is an objex 8 assumption made regarding the level of catché=rred
9 standard, the inescapable conclusion is lieaé twas 9 [to] in point 484 of the EU submission. This
10 no absence of adequate scientific informatighe 10 important, as | will show, because overediimgahe
11 present case, and thus the first materialiton for 11 proportion of fishing catches inevitably lead
12 the application of the precautionary appraactot 12 overestimation of results in the benefits.
13 met. 13 Second, there is the issue of aggregafion
14 I would like to conclude by saying thegainst 14 functional groups, in particular seabirds sadeels,
15 this legal background which 1 just sketchay the 15 which are referred [to] in point 486 and pdi&8 of
16 parties can therefore not rely upon an afesehc 16 the EU's submission. This essentially l¢adwt
17 adequate scientific information and invoke th 17 properly identifying who is eating what arahh which
18 precautionary approach unless they have neadenable 18 also will lead to incorrect results on theuat
19 efforts, as discussed before, to obtain agiev 19 benefits of the closure.
20 scientific advice or to analyse availableeagsh data. 20 Third is not accounting for the speciatribution
21 If there could and should have been sucimtfie 21 of the predators, and how this overlaps thighfishing
22 advice, the precautionary approach is simpty 22 grounds, and this is point 489 of the EUlsrggsion.
23 applicable. And this is exactly the caseher 23 This is fundamental: to assess where the ptedators
24 My co-Agent is now going to apply thedkgtandard 24 are, and how these overlap the fishery grgusmed
25 which | just sketched out to the first limfittee EU's 25 therefore whether there is a benefit frorfoaure of
Page 69 Page 71
12:04 1 first claim. 12:07 1 the fishing on those predators.
2 DR PUCCIO: As my colleague just mentioned, th& fimb 2 Last, the EU made a point on the ideéxefif
3 of the EU's first claim is that scientific ok that 3 fishing pressure for time limits, and this wapoint
4 the UK identifies as the basis for its fubslire 4 485. For time limits, the EU will not addrekss in
5 measure cannot be considered as "best aeilabl 5 the pleading but refers to its submissiomedase.
6 scientific advice" within the meaning of At&e196(2) 6 | can answer questions if necessary.
7 of the TCA and Article 493(3)(c) of the TCA. 7 So on the first point, on the point raiged
8 As mentioned in point 491 of the EU's sigsion, 8 point 484 of the EU's submission regardingatverage
9 the scientific advice on which such a fullstice 9 reduction of catches, accounting for 58%, vidtis
10 measure is actually based is only the Ecasiaiel 10 average reduction of catches?
11 contained in the Natural England scientjoart. 11 This measure is important. Why? Bec#usenodel
12 This is because it's the only one that assehis 12 of the UK is assuming that fishing mortaiityl be
13 full closure and its impact. 13 reduced by the measure only insofar as yaducee
14 The UK update of the Ecosim model in tizise 14 fishery, because you are closing the fisteagl,
15 lacked the necessary methodological rigobeto 15 therefore the reduction of the fishery cagche
16 considered "best available scientific adviest this 16 corresponds to the reduction that the mogedas in
17 because of five flaws that the EU has idiextiin the 17 fishing mortality. And therefore what theadebwill do
18 way this model was parametrised by the Ukdileg to 18 is that it will look at how that expecteduetion in
19 overestimation of the result. | have thentiag task 19 fishing mortality impacts the biomass of dtieer
20 to walk through these flaws and to show wingé are so 20 predators. So that variable is a key vegiabl
21 important as to put in doubt this methodaabfigour. 21 Now, before the UK's submission, the BEd ho idea
22 Now, the UK recognises itself those flanvthe 22 of how the UK reached this average of 58%ictoh in
23 Natural England scientific report, as welirags 23 catches, and therefore reduction in fishiogtatity.
24 submission, but argues that it could not lzaldressed 24 The UK's submission presented in table 2 thewy
25 those flaws. The EU instead considers HeatK 25 reached that level.
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12:.09 1 (Slide 1) So essentially what we aokihg at is 12:14 1 as we will see, the other flaws that veeaaralysing
2 they have analysed -- so from the total catthat 2 will show that actually even those lower prjpos
3 they refer [to] here, they have looked at vibdhe 3 that are here, those results on the biomaskdo
4 proportion of the UK catches for every yedo ithese 4 other predators, might actually be also ovenesed.
5 total catches, and got an average, and tlegrdit 5 The second flaw is the issue of aggregati®o in
6 compute the average over a different timeogeri 6 order to feed the information into the mogtely need
7 (Slide 2) Now, the problem here is thakthtotal 7 to define functional groups, and those fumzti@roups
8 catches mentioned here are underestimateely ark not 8 essentially define which predator will eat ethprey.
9 the full amount of the catches. The full amtaf the 9 (Slide 4) Here we see the functional grasip
10 catches, as derived from the ICES officiahbars, is 10 defined by the UK, and we see that sandeels a
11 the one here (indicating), which is much bighan the 11 considered as one functional group.
12 one expected here in 2020 from the UK. Thimber 12 Now, in the scientific literature thaetbK also
13 comes from Exhibit C-0011. That gives yaitibtal 13 cites -- and one can see it, for examplseation 4
14 catches for all seven areas, and it's cleaniyich 14 of the Scottish scientific report (C-50)hese
15 larger number. 15 predators don't eat necessarily the sameshitit is
16 This number, also you can see it frorfetalof 16 actually fished. So fishing will be interssin adult
17 the UK's submission that shows the totalhestin 17 sandeels, whereas some seabirds predomieantly
18 three areas. So they are not all the aheas;it is 18 juvenile sandeels that are not affecteddiyirfg.
19 areas 1, 3 and 4. And if you compute thal tiftonly 19 Because they are not affected by fishingnadly they
20 these three areas, you get a total catclisthaich 20 should have no impact from the ceasing ofitihery,
21 bigger than the total catch calculated byUke 21 because they are not in competition witHigheries.
22 What is the problem with that? Welkhié 22 So the fact that they have not divided sandeel
23 proportion of the UK catches is calculated on 23 category into two falsely represents therautigon
24 an underestimated total catch, then obviahsly 24 between predators and prey in the ecosystedrieads
25 proportion of these UK catches in this tetéll appear 25 to an overestimation, because here the nasdeimes
Page 73 Page 75
12:11 1 bigger, and therefore the percentage tieuthat they 12:16 1 that there is a competition between thbisgs and the
2 expect is bigger. If you use the right number the 2 fishery, which is not justified in accordare¢h the
3 total catches foreseen by the ICES for ahsyréhen 3 scientific literature.
4 the actual percentage of the UK catchesfialia 58% 4 Also another issue on the aggregatiohas t
5 to 39% over the area, 2011 to 2020. 5 seabirds are all considered as one cated@sin,
6 (Slide 3) So why this number is importatft? 6 scientific literature shows that there areatams in
7 using the right numbers of the total catcteshave in 7 terms of how they depend on sandeel, bechagétive
8 reality an average of 39%, then what we amrésted 8 different characteristics in diving and capaof
9 in is not the average result, the resultsHer 9 reaching the sandeels, in foraging range rmddkis.
10 average landing proportion that the UK sutggesso 10 And this is clear also from the Scottistentific
11 the middle column, which represented thecetia the 11 report in section 4. So clearly the UK wasuee of
12 biomass assuming a 58% average -- but iityrethle 12 these differences in how they interact wéthdeels,
13 changes in the biomass will be more thoskeofower 13 but they didn't represent it in the model.
14 landing proportion of the confidence inteplscause 14 The third flaw, and probably the most amant one,
15 the UK says, "l am looking at a confidenitiabrval 15 is the flaw concerning the spatial elemenktraot
16 with the lower bound being 38% of reductidoatches", 16 accounting for it. The UK recognises thé th
17 and that corresponds to the 39% averaggdbawould 17 a flaw in the Natural England report, likecathe one
18 get if you put the right total numbers. 18 of not separating juvenile from young sarsleel
19 Now, there is still an effect, you woskly, even 19 Just to mention one more thing on theegggion,
20 if you look at the lower level. So why isstktill 20 the UK says that they could not do the diszggfion.
21 important? 21 Actually they have done so in previous stidier
22 Well, this is, first of all, a methodoiogl error, 22 example, the 2015 ICES model, which is ExH#0108;
23 to have mistaken the calculation of the tcééthes, 23 and also Exhibit R-0128, which shows thatsiabirds
24 and therefore mistaken one of the key vaegfur 24 were disaggregated when it was necessarthegaould
25 having sound results at the end of the estmaBut 25 have done it.
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12:18 1 So, on the spatial, why is spatiahgmortant? 12:23 1 map (C-50, figure 12) showing the fishepation, and

2 The issue is that the model currently pressepo 2 we see also the closure that already existad.

3 a uniform distribution of those predators dberarea 3 fishery locations are using the Jensen rederéor

4 where fishing is actually occurring, and #ésumption 4 which we used the maps in the previous slide=l here

5 is actually flawed. 5 (C-50, figure 29), you have the densitieshef t

6 So in our submission, we proposed, inrfoiat 60, 6 kittiwake locations.

7 to overlap two maps from the literature, theggitt 7 (Slide 11) And we put those together, Yo can

8 et al map and the Jensen et al map, and $hallv 8 see how they play out.

9 [what] this shows, because that would showebgually 9 And what does it mean concretely for st of

10 there is very little overlap of concentratarsome of 10 this? From this map, we can see it cleértpeans

11 those predators -- in particular, seabirdsnbt 11 that the benefit that right now is assumeakto

12 only -- and the fishery grounds. 12 uniform, because we are assuming that thuseas are
13 (Slide 5) The UK in its submission (pdg®), in 13 uniformly distributed in the area where fighoccurs,
14 reply to this, proposes this map, for exanfplethe 14 well, that benefit from the closure will g uniform.
15 black-legged kittiwake, to show that the ¢ing range 15 For example, here (indicating), if wedts

16 of those animals covers in reality the wihiisleing 16 ourselves in the area where the previousidosas,
17 area. But again, this map is not showingithesity, 17 if they had put the spatial element, hereetieeno

18 it's not showing the concentration. It cstipws 18 fishery, because it's already closed. Soesure

19 a possibility of the foraging range, without 19 per se would not have yielded further besefit

20 distinguishing between whether there is digtoaly 20 Now, if | am moving further away, in tldieea there
21 one bird or a huge concentration of birds. 21 are fisheries and there is some concentrafibirds,

22 (Slide 6) Let's take the kittiwake exaenpsing the 22 so here | will have a result of some benefitsould

23 maps mentioned in footnote 60. We have firstehe 23 have a higher benefit here, where the coratéo is
24 map from Jensen et al (C-23, figure 1) shgile 24 bigger. But then if | move further awaythe area

25 sandeel banks, so where fishery occurs; arel(T-39, 25 where it's white, | don't have any more ayetetween
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12:21 1 figure 4), the density distribution of #igiwakes, 12:25 1 the bird and the fisheries. So fishdridbat area

2 represented as one animal per kilometre. 2 shouldn't have any impacts on the birds.

3 Now, the January figure is not importanus, 3 So this is to say that because of theralesef

4 because in January sandeels are spawningitawadkes 4 these special elements, the results cannetigés

5 are actually not therefore eating them; aad tiere 5 right and cannot assess the right benefivelérfirom

6 is no fishery, it's not the fishery season. 6 a closure in the different areas.

7 So July would apply to the fishery seas@n.we 7 The UK says: well, it's not only aboutlsieds. So

8 see, the concentration is mainly on the coélse 8 even if we account that there is a differance

9 green already represents less. So orangesezyis one 9 distribution of the seabirds, why should wesabout
10 kittiwake per kilometre, so green is evendowSo 10 special elements?
11 it's a very low overlap. 11 First of all, if the UK had introducecesial
12 (Slides 7-8) One can do the same exengthethe 12 elements -- which they could, because tteeaa Ecosim
13 second picture provided by the UK on gandét {Vritten 13 model using the special elements -- they avbale
14 Submission, page 128), and the result is exgse, in 14 still accounted for the other predators sdtea,
15 the sense that here, as we can see fromalygitvmap, 15 because the Ecosim considers all the pregetenlved.
16 gannets are actually more concentrated asambere 16 So they would have had the data also for that
17 fishery does not occur. The only one thvabuild see 17 (Slide 12) Second, there are some manthmatigre
18 is here (indicating). 18 also very much localised. And here we paotesfigures
19 (Slide 9) Now, one can do the same, tapkit the 19 from the exhibits that show exactly that saithese
20 same elements, for all the other seabirdstibaUK 20 animals are, again, very specifically loeaisand not
21 mentions in point 297 of its submission. Amel result 21 necessarily overlapping with the fishery gidsi This
22 is the same: distribution is important, beesthere is 22 is particularly clear with the harbour sehblg,also
23 sometimes very low overlap, or it's localised 23 with the others.
24 (Slide 10) To do that, we can also usertvaps from 24 So to conclude, those flaws are overesiig these
25 the Scottish scientific report. So againhaee this 25 benefits. They are inconsistent with trerditure
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12:27 1 that the UK itself is citing, and shouli/b taken into 12:31 1 literature already gave them a lot of elets [which]

2 account when constructing and applying thesteconodel 2 the model should have absolutely taken intoat,

3 for its own research question. And moreotyer UK 3 because they would have otherwise had anrewator

4 could have addressed those flaws that thet$é#f i 4 estimation of the result.

5 mentions in the [Natural England] report. 5 So the issue here is that this informatibbest

6 The UK mentions that by doing this, byrayiag the 6 scientific advice that was outside, and thatWK

7 model, the UK would have lost the ICES key,; tike, 7 had -- they had knowledge of it -- was nofperty

8 a medal of quality. In reality, by simply withg the 8 reused in the model so as to assess the anopadt of

9 model, it had already lost that ICES key run. 9 that closure. In that sense, | would saydl@ements
10 Moreover, the ICES key run was givertfiig 2015 10 are key flaws to the model, in such a waytthia
11 ICES study that | mentioned previously, drat already 11 cannot be considered best available advisads even
12 divided birds into at least two categoriepehding on 12 without analysing further the issue of whethat does
13 their diving capacity, and the UK now changiedimodel 13 justify the measure or not; so whether thelteif
14 to have only one category. 14 they had corrected it, would have justifieel neasure
15 So, in reality, they would have in angeaot this 15 or not.
16 ICES key run. And this ICES key run, they sl 16 JUSTICE UNTERHALTER: So just to be clear, yoe saying
17 apply for it in any case with a new mode. itSs not 17 that it suffices to show that there are flévet are
18 a sufficient reason not to have addressexbtfiaws. 18 material, significant and don't comport vtk
19 And | would stop here. If you have any 19 scientific literature; that suffices. Howevieis
20 questions ... 20 not necessary to take the further step ofiistgpthat,
21 JUSTICE UNTERHALTER: | wonder if | could ask ythis: 21 had those flaws been corrected, the measaulel \wo
22 in order to show that there has been a &tftur 22 longer be supported by best available séieativice?
23 conform with the standard of the "best atégla 23 DR PUCCIO: Well, here we are still in the pdrthe
24 scientific advice", does it suffice to shdwattthere 24 characterisation as "best available scierdifivice".
25 are methodological flaws of the kind that'yeu 25 Do you want to add something?

Page 81 Page 83
12:29 1 indicated, or does one have to show thiaose flaws 12:33 1 DR HOFSTOTTER: | would like to add to what ogfleague

2 had been corrected, the measure that was wakad not 2 just said.

3 have been supported? 3 | think a crucial element is that thesevBl and

4 And just to indicate why I'm asking theegtion, 4 caveats are expressly noted in the NaturadbBdg

5 [it] is that almost every modelling exerciseaan 5 report. And the second essential point is: as

6 imagine is subject to certain assumptiongoft 6 | explained before, there was available sifient

7 simplifying assumptions, in the constructidémhe 7 advice to fill exactly those gaps or, to beeno

8 model. But the question is whether, in otdeshow 8 precise, to correct these flaws in the sefup o

9 that there has been a failure of the kindighbeing 9 the model.
10 alleged, is it sufficient to simply show fteawv, and 10 It has been already noted that the Ecosiatel
11 that the flaw has methodological significarargs it 11 which has been used by the United Kingdonefitsrfrom
12 to show that, had the flaw been taken intmact and 12 key run status. This applies to the Ecosodehas
13 corrected, the measure would no longer haea b 13 such, but it does not apply to the updatekvhas been
14 supported? 14 run by the United Kingdom. The United Kingueeems to
15 DR PUCCIO: So the EU does not dispute that ymdrio 15 argue that this update doesn't harm thessttich had
16 simplify in a model. However, you need tosdawith 16 been given by ICES. But the very fact ofrtreter is
17 the information that you get from the scinti 17 that this update never passed through IGE®ieskey
18 literature that preceded you, and that gjees 18 run status of the model cannot extend pgsgitthe
19 indication of what you should absolutely take 19 update that had been performed by the UHitegdom.
20 account in order to properly answer youraese 20 The outcome of this unilaterally updatestiel by
21 question. 21 the United Kingdom is that certain flaws hheen
22 So in that case, their research was: igthe 22 identified, and in this regard the United ¢dom is
23 impact of closing fisheries, and therefoedkpected 23 very transparent. But this is not enoughe United
24 increase in sandeel from those closuredhy@bibmass 24 Kingdom would have been required, on theshafsi
25 of the other predators? And on this, thergific 25 Articles 494 and 496 of the TCA, to fill tirogaps,
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12:34 1 because there was science available, Wsr®ther 12:38 1 first?

2 available science, and the science, givernitthats DR PUCCIO: Yes.

3 reasonably obtainable, would have had to bd bg THE CHAIRPERSON: Yes, good.

4 the United Kingdom. So then on figure 12, my understandirthésblack
5 DR PUCCIO: If I may just add -- so coming back/tuir line at the very side, on the right-hand sisléhe

6 question -- | think there are two moments ltiest need edge of the UK EEZ; and then the hatched ateas
7 to be separated. purple hatched area is the sandeel prohibfitam

8 The first one is to understand whether piece of 2000, and again the sandeel area 4 is inqaurpl

9 advice can be considered as "best availaldatiic DR PUCCIO: Yes.

10 advice". And those flaws show that it canpbetause, THE CHAIRPERSON: So when we then go to the shde (11),

© 0 N O OO~ DN

Juny
o

11 as | said, [there is] material that came from 11 there's a little bit of additional informatio

12 information that the UK had available andid@address 12 You have the full EEZ of the United Kirgd on the
13 them. 13 right-hand side, that solid black line. Hatt

14 And therefore they are not a mere datigio 14 correct, that that is the line of the EEZhef

15 simplify the model. If you simplify the mdde a way 15  United Kingdom?

16 that is consistent with the literature, and i 16 DR PUCCIO: Yes.

17 consistent with the information that you fgen the 17 THE CHAIRPERSON: | see nods from your colleagues

18 literature, in order to reply [to] the questithis is 18 DR PUCCIO: Yes.
19 not a problem. But here this was in contnaist it. 19 THE CHAIRPERSON: And in comparison to the pimktbis
20 So one thing is that these flaws makeait this 20 slide and the pink on the previous slidesglanot as
21 particular piece of evidence cannot be "fzestilable 21 much pink, can | say. The pink identifies fbraging
22 scientific] advice". And then indeed theraisecond 22 range of the black-legged kittiwake.
23 question that will come afterwards: whetherrneasure 23 So am | correct that we should readsfie,
24 could have still been justified with somethéise, 24 this overlay slide, as a representation @t
25 with another advice or not. So those aredifferent 25 individual slides, rather than looking atttbae slide
Page 85 Page 87

12:36 1 questions. 12:40 1 by itself? Because it doesn't includmash pink, can
2 But these flaws, in our view, alreadyifyshe 2 | say.
3 consideration that this particular piece ofieel could 3 DR PUCCIO: Yes, it's so light that there you dottl see
4 not be considered as "best available sciemtifvice", 4 it that much. But indeed, within this slithete is
5 and therefore the UK could not base itselfhis 5 a third layer of very light pink which corresyls to
6 specific piece of advice for justifying a falbsure. 6 circa 0.003-0.347 birds per kilometre, sory genall
7 JUSTICE UNTERHALTER: Yes, | understand your susian. 7 amount, and which here looks like it was wHitgt in
8 Thank you. 8 reality, yes, there is still a layer of adutial pink
9 THE CHAIRPERSON: Dr Puccio, can | just ask a tjoes 9 that's shown there.

10 a very practical question, if | may. And dan ask

11 you to go back two slides, to the one whia the

12 figure 12 and figure 29 on the same pagepieebefore
13 that, which has the two (slide 10). Yes.

=
o

THE CHAIRPERSON: Thank you, yes. So that's wofegr now.
It's a question of printing, so | understaSa. it's
not a problem.

DR PUCCIO: Yes. It's still a very small densito

PR e
W N B

14 | just want to understand the variousdion this 14 indeed, when you go away from the darker tortke

15 one, and then I'll ask you to go to the et 15 lesser pink, normally you should get a lolemefit

16 So my understanding of figure 29 is thase 16 from the closure of a fishery.

17 dotted lines around the edge of the coatiedK are, 17 THE CHAIRPERSON: And may | ask: here we haveleah

18 respectively, the foraging range of black[akes], 18 management area 4 highlighted. It doeswércall the
19 the [55] and then the 156 foraging ranged Auy 19 UK EEZ, so there are other management areas.
20 understanding is that the blue dotted lirthésarea 20 DR PUCCIO: Indeed.

21 closed to sandeel fishing from the year 2000
22 DR PUCCIO: Yes.

N
iy

THE CHAIRPERSON: Could you just sort of indicatend
| apologise for going into some detail helBeit would

N
N

23 THE CHAIRPERSON: -- and that the sort of a galptolour 23 you just, simply for my information, indicétet the

24 dotted line is the sandeel management area 4. 24 top half is perhaps sandeel management graad.the

25 And then on the figure -- so am | corcthat, 25 bottom one 3r? Or maybe that's somethirg thave
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1241 1 maybe not got right. 12:45 1 measures to be based on the "best aeadatantific
2 And then where does the border betweetie®doand 2 advice", and | have interpreted the notiothef"best
3 England lie on this kind of map? 3 available scientific advice". | will now tuta the
4 DR PUCCIO: So you would have -- below area ese 4 interpretation of the notion of "based on".
5 (indicating), this area here should be 1rd Ap here, 5 The EU argues that the parties must éstabl
6 there should be 7r somewhere. And next @ 4tbere, 6 a rational or objective relationship --
7 here there should be area 3r; and up heran8riown 7 JUSTICE UNTERHALTER: I'm so sorry to interrugt] imay.
8 there, 2r. Yes, more or less. You can bigica 8 But since you're going on to another topiciad just
9 compare it with figure 9 in the UK's submisssm as to 9 be clear on the question around transparemdgss
10 see it more clearly. 10 you're coming to that in due course. Yolehaentioned
11 THE CHAIRPERSON: Thank you very much for th&b | will 11 it already, the failure to adhere to propems of
12 go back and make sure that | have a very good 12 transparency as part of what "best availstikntific
13 understanding of the map, of the various yement 13 advice" means.
14 areas overlaid on this kind of map. So thankvery 14 DR HOFSTOTTER: | had not intended to argue @lihsis
15 much. 15 because | am really now discussing the stdrafa
16 DR PUCCIO: Butindeed, on the exhibits we hag tire maps 16 "based on". But if you would like me to gach
17 for the Scottish, but it gives already thesidand 17 toit --
18 the same idea applies for the whole of the UK 18 JUSTICE UNTERHALTER: It's just one question wharose
19 THE CHAIRPERSON: Thank you very much. So tletotudes 19 immediately, but you can of course answeredyntwhen
20 my question. 20 it suits you.
21 Professor Ruiz Fabri. 21 But as | had understood, the flaws trebaing
22 PROFESSOR RUIZ FABRI: Yes, one quick questiciotow 22 identified in the model are flaws that the ki
23 [Justice] Unterhalter's questions about & b 23 acknowledged in the modelling exercise, lylarge;
24 available scientific advice. 24 these are features of the model that thetifael.
25 If I understand well, your contentiortiat this 25 That would suggest that the model was trasspa
Page 89 Page 91
12:43 1 model cannot be best available scierdiidce because 12:46 1 it may or may not be flawed, as you saytlere was
2 the update was flawed. If the flaws wouldénbeen 2 an acknowledgement of some of its limitations.
3 corrected according to what you pointed dwtould 3 What are the other attributes or whatteether
4 have been best available scientific advidapabh you 4 things that you say don't meet the requiresnet
5 don't contend that it would have been, becauwseuld 5 transparency?
6 have to be checked. 6 DRHOFSTOTTER: So there is no doubt that the Uis w
7 But the issue there: one question whiclicdco 7 transparent about this issue, but our praposi
8 arise -- because it was raised in the UK'sngggion -- 8 that transparency is not the legal standaie: legal
9 is that it was for the EU to prove that themild have 9 standard is for a measure to be based orelie b
10 been best available scientific advice to ettpe 10 available scientific advice.
11 measure. So what can you say in terms ofeouof 11 So if a party identifies gaps, flaws, neeological
12 proof in this regard? 12 errors in a study, it is not sufficient foetparty
13 Now or later, because it is also amoeggtiestions 13 just to record these flaws in a study. Téeording
14 by the Tribunal, so it is for you to decideem you 14 will of course inform the larger public armet
15 answer it. 15 scientific community that the study is naifless, but
16 Am | clear? 16 it will still not fix the problem. And thuby way of
17 DR PUCCIO: We will come back to that later. 17 conclusion, such study could not meet theofethe
18 PROFESSOR RUIZ FABRI: Thank you. No furthersiign from 18 "best available scientific advice".
19 me. 19 JUSTICE UNTERHALTER: No, | understand your sussion now.
20 THE CHAIRPERSON: Thank you. 20 Thank you very much.
21 European Union, please continue. Thanksp much 21 DR HOFSTOTTER: As said, | will now turn to thepeession
22 for your indulgence. 22 of "based on".
23 DR HOFSTOTTER: Thank you, Madam Chair. 23 As already said, rational or objectiviatrenship
24 | have already explained earlier thismimg that 24 is the key proposition of the EU. So theae to be
25 Article 496 TCA and Article 494(3)(c) TCA rdcp 25 a rational or objective relationship betwtenbest
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12:47 1 available scientific advice, on the onedyand the 12:50 1 mean that science alone shall determaedhtent of
2 conservation and management measure adoptagaptito 2 necessary measures. By insisting on a ratiwna
3 that advice, on the other hand. | would tikeefer 3 objective relationship -- on which the UK ageby the
4 you to the EU's Written Submissions, parag&it8 4 way -- the EU is not suggesting in any way thare
5 to 314. 5 would be a requirement for measures to conform
6 The issue on which the parties disagréeeis 6 scientific advice. The EU did never suggeat the
7 degree of proximity between the best available 7 meaning of "based on" should be to conforsotoething.
8 scientific advice and the measure adopteti@iasis 8 There is therefore no need for the Tribunaddress
9 of that best available scientific advice. sTigises 9 this issue.
10 two questions that will have to be addregseithis 10 I'm now turning to my second questioniclis:
11 Tribunal. The first question is: what is thée of 11 what is the necessary scientific foundatarttie
12 the best available scientific advice in ietato 12 spatial scope of a conservation measure?
13 other factors that the decision-maker haake into 13 Where the best available scientific aelvand thus
14 account? And the second question is: witheis 14 the scientific foundation of a measure, &samably
15 necessary scientific foundation for the spatiope of 15 available to the parties, the best availabientific
16 a conservation measure? | will now addretis b 16 advice must provide a full foundation for theasure.
17 guestions in turn. 17 As discussed, there was the best availalgstiic
18 As regards the first question, so whattlae other 18 advice available in this case, it was redsgna
19 factors, Article 496(2) of the TCA attachestjgular 19 available, but it was chosen not to use tadable
20 weight to the requirement for parties to Haderies 20 science. Only where there is an absencdefumte
21 management measures on the best availabl@ici 21 scientific information [may] the precautiopapproach
22 advice. There is no other provision in Hegdtive of 22 be applicable, and | refer to what | saidierathis
23 the TCA that requires parties to base measare 23 morning.
24 something else, on the foundation of yet sbimg else. 24 Maybe a last observation on this pol:gresent
25 This particular choice of terminology mustrifore be 25 case is not a case where there are divergenhoews
Page 93 Page 95
12:49 1 given meaning. 12:52 1 within the scientific community. Insteéds a case
2 The EU argues that the effect of this teotogy of 2 of lack of scientific rigour or methodologidiws in
3 "based on" in Article 496(2) is to signal wtta main 3 the context of what the UK is trying to test.
4 foundation of a measure should be. This remént 4 On the basis of the EU's submission orettyel
5 therefore, by necessity, limits the partiegutatory 5 standard, | will now proceed to the appliaat this
6 autonomy and, to an extent, reduces theiratieo. 6 standard to the second limb of the EU's €iisim.
7 Contrary to what the UK seems to argueR4d has 7 In its Written Submission, paragraph 493 i
8 never suggested that the best available #igent 8 particular, the EU has detailed the reasonsthdre is
9 advice alone is to determine the contentroéasure. 9 no rational objective relationship between the
10 There are other important principles that owye into 10 scientific advice that the UK has identifathe base
11 play, depending on the situation. Whilertrguirement 11 for the sandeel fishing prohibition and thi $patial
12 of "based on" therefore does not precludergh 12 scope of that prohibition. As a result, thedid not
13 applicable, consideration by the partiestioéio 13 base that measure on the best availabldificien
14 factors -- and in this respect | refer irtipatar to 14 advice.
15 Article 494(3) of the TCA -- it signals tharpcular 15 As is apparent from the ICES TechnicaliSe,
16  weight that Heading Five attaches to the desitable 16 since 2011 the sandeel fishery has been redmag
17 scientific advice. 17 a risk-averse manner, an escapement stratesyring
18 In view of this particular wording, thiligation 18 a less than 5% risk of fishery affecting ssshd
19 to base measures cannot, therefore, berietedms 19 recruitment for the following year. The Ettepts that
20 relegating this particular requirement to ofithe 20 despite this risk-averse management stratiegie may
21 many factors influencing a decision by the 21 be localised depletions of sandeel abundascalso
22 United Kingdom, or by the parties more gelhera 22 noted in the ICES Technical Service, as aglh the
23 The EU's position is fully in line withe ITLOS 23 Scottish scientific literature review.
24 Advisory Opinion on Climate Change, Casemfere ITLOS 24 As has already been shown by my colleabee
25 found that the crucial role that science pldges not 25 English scientific report, however, doescwtstitute
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12:54 1 reputable science for lack of scientifijpur. It is 12:57 1 feeding range of chick-rearing seabirds.
2 as unreliable as regards the biomass respohses 2 However, there is no rational objectiviatienship
3 sandeel predators. Correcting the caveatemors in 3 between the scientific advice invoked by tthedd the
4 the English scientific report moreover indésathat 4 base of the sandeel prohibition and a spatial
5 most simulated biomass increases of a claguak UK 5 prohibition on sandeel fishing in UK watersiué
6 waters of the North Sea for the sandeel fistveuld 6 North Sea that goes beyond the feeding rahge o
7 likely be smaller. 7 chick-rearing seabirds, for which sandeel aisep
8 But if the English scientific report isratiable 8 a substantial proportion of the diet. Norsithe
9 with regard to simulated biomass increasegéin 9 scientific advice indicate that such spatibliyader
10 sandeel predators, and the ICES Technicaicger 10 prohibition would further benefit the breaglsuccess
11 indicates that risk-averse advice could tésul 11 of these seabirds.
12 localised depletions, without any spatiahelat having 12 In view of unreliable biomass responsdbe
13 been considered in the English scientifiorgpvhere 13 sandeel fishing prohibition presented inNla¢ural
14 is then the rational objective relationstepnzen the 14 England report, the UK's proposition thairemease in
15 scientific advice that the UK has identifeedthe base 15 sandeel abundance as a result of closutbldKa
16 for the sandeel fishing prohibition and ttesere of 16 waters of the North Sea for the fishery caffdr some
17 all UK waters of the North Sea for the sahfiskery? 17 resilience at times of adverse natural canditis
18 The EU submits that there is no suchiosiship. 18 untenable.
19 Therefore, the sandeel fishing prohibitionds based 19 The UK argues that the sandeel fishiogipition
20 on the best available scientific advice, evban 20 was not solely or primarily intended to bénef
21 assuming that the Natural England scientfport 21 seabirds. But we cannot lose sight of thetfat,
22 constituted the best available scientifidegwvhich 22 according to the Natural England report, sdalare by
23 is not the case, for the reasons given. 23 far the potential primary beneficiaries & theasure,
24 A few considerations on this point. 24 with their biomass simulated to increase-8§lin
25 First, sandeel abundance is mainly drijenatural 25 around ten years; referring to the Naturajl&md
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12:55 1 mortality rather than the impact of thetN&ea 12:59 1 report (C-45), page i.
2 sandeel fishery. This is noted in the Sdottis 2 These figures are unreliable as a re$ult o
3 scientific literature review, Exhibit C-50,dhis not 3 parametric flaws in the context of what the idKrying
4 contested by the EU. 4 to test, as discussed by my co-Agent earBert it is
5 Localised depletions of sandeel primaaffect 5 also unreliable because it groups togethesealbirds,
6 predators with a limited foraging range, givegir 6 regardless of their spatial distribution, tHierage
7 limited inability to migrate to other areasem there 7 range or capacities, or their diet flexibility
8 is no absence of sandeel. Other predatergh as 8 With regard to the forage range of seabird
9 minke whales, for example -- move large distarand 9 specifically, the UK has presented new maisin
10 are not at all limited by local sandeel alzunue. 10 Written Submission, on pages 128 and 128e0tiK's
11 The Natural England scientific reportwhdhat 11 Written Submissions. We have seen these prajested
12 there is a correlation between the insufficie 12 on the screen a little earlier.
13 localised abundance of sandeel and the Imgedccess 13 | think it's important to say that thesaps were
14 of chick-rearing seabirds, for which sandeehprises 14 not part of the scientific advice that the bis
15 a substantial proportion of their diet. Such 15 identified as the base for the sandeel fgshin
16 a correlation is also the reason why sarfi#éhg has 16 prohibition. The sandeel fishing prohibitizamnot,
17 been prohibited since 2000, in an area wHniglish 17 therefore, possibly be based on these mapsady for
18 waters of ICES area 4b and Scottish watelGES 18 this reason, these maps are irrelevant fadimdting
19 areas 4a and 4b, so as to minimise the ingbémiv 19 on the EU's first claim. They came only with UK's
20 sandeel abundance on seabird productivity. 20 Written Submissions, and were not part of soigntific
21 The EU therefore does not contest amalior 21 assessment performed by the UK prior to dapiéon of
22 objective relationship between the scientifiwice 22 the sandeel fishing prohibition.
23 invoked by the UK as the base for the sarfigehg 23 Should the Tribunal nevertheless conghusrthese
24 prohibition and a prohibition on sandeelifighn UK 24 two maps are relevant, the EU points outttiete maps
25 waters of the North Sea coinciding spatiaity the 25 are contradicted fundamentally with the infation
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13:.00 1 provided in the Scottish scientific reparcording to 13.04 1 the flaws and caveats identified by the UK
2 which: 2 Unless the Tribunal has further questidnis,
3 "... a typical foraging range would najutzrly 3 concludes the EU's submissions on the figstrcl
4 include foraging outside of the existing cbse 4 THE CHAIRPERSON: Thank you very much, Dr Hofstitt
5 area ..." 5 | have a first question, which goes backiwa bit,
6 This is Exhibit C-50, page 51. 6  andyou can answer it either now or latereféers
7 In addition, the new maps presented byJKeare 7 back to when you were discussing the intesficet of
8 also contradicted by the UK's submissions eoning the 8  "based on" best available scientific evidenteu
9 risk of local sandeel depletion. If the faragnges 9  said, on the one hand, that the obligatidrese
10 of seabirds were as large as the new maips, ¢feese 10  ameasure on the best available scientificadan't
11 seabirds would be entirely insensitive t@loc 11  be relegated to one of a number of factodyau also
12 depletion. 12 said, after quoting the ITLOS Climate ChaAdeisory
13 The United Kingdom's scientific evidestews small 13 Opinion, that a measure does not have t@oortb the
14 simulated biomass increases for species titaar 14 best available scientific evidence.
15 seabirds. But even those small simulatechbss 15 So it seems to be quite a nuanced positat the
16 increases -- or especially those small bismas 16  EUis subscribing to. And I wonder, therefdrow you
17 increases -- are not reputable scienceresuét of 17 takeinto account -- where you have a nurabfactors,
18 the parametric flaws in the context of wihat UK is 18 are you suggesting, therefore, that, of abauraf
19 trying to test. 19 factors, it is the best available scientfitdence or
20 All of this shows that there is no ratibar 20  advice that should be given some degreestémamce?
21 objective relationship between the scientfizice 21 Orwhat are the implications of these tweestents?
22 that the UK has identified as the base fersémndeel 22 Thank you.
23 fishing prohibition and this particular measu 23 DR HOFSTOTTER: Thank you. The EU would prefecame back
24 The EU finally observes that the Unitedg€lom also 24 to your question later. Thank you.
25 refers to the precautionary approach in gamggdt to 25 THE CHAIRPERSON: | think Justice Unterhalteiodigs
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13:.02 1 justify the sandeel fishing prohibitionhave already 13:05 1 a question.
2 addressed the Tribunal on the issue of theapt®nary 2 JUSTICE UNTERHALTER: It's actually a follow-up egtion,
3 approach earlier this morning. | will themefdimit 3 more or less in the same vein. And again.ecbatk to
4 myself to the following very brief remarks. 4 it if you wish.
5 As has been shown by my co-Agent, the @& dhosen 5 | understood your argument to be that asme may
6 to parametrise the Ecosim model, on whictrékalts of 6 be justified for a number of reasons, onelutlvis
7 the Natural England report are based, in ticpéar 7 that it must be based on the best availaatic
8 manner. Furthermore, as already discussed)khhas 8 evidence. If the measure does not meet that
9 merely recorded the caveats resulting frorh tha 9 requirement -- again, just hypotheticallyit dlid not
10 particular choice of model and model paraisegion in 10 meet that requirement -- does the fact tieaetare
11 that report. However, despite the availgbdf model 11 other justifications for the measure meanttiexe is
12 components allowing to address exactly tbaseats, 12 not a breach of the treaty, or is this, agite,
13 the UK has chosen not to use those models. 13 a necessary condition for conformity?
14 The UK has thus created by its own \alitand 14 DR HOFSTOTTER: Basing measures on the bestadleil
15 choice a situation in which crucial caveais a 15 scientific advice is indeed a necessary tioamdibut
16 methodological inaccuracies could and shbale been 16 it's not necessarily a sufficient condition.
17 addressed on the basis of the best avasalglstific 17 As | explained in my presentation earlieere's
18 advice, but the UK chose not to address tiess and 18 a number of principles which Article 494(3}lwe TCA
19 caveats. The UK can therefore not invokatzence of 19 refers to. Now, not all of these principteay apply
20 adequate scientific information in the présase, 20 in all circumstances. However, what is cisdhat,
21 which would be one of the material conditicerguired 21 according to Article 496 of the TCA, the begailable
22 to render the precautionary approach appécab 22 scientific advice must play a role; it canbetsimply
23 Contrary to what the UK submits, theres wa 23 relegated to one of the many factors.
24 absence of better information since, uporaitlje 24 So there always has to be best avaitaiatific
25 consideration, there were means availakieldoess 25 advice, which of course is also understardabken
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13:.08 1 bearing in mind the object and purpostisf 13:11 1 But there in the TCA it looks a bitn@o
2 particular heading, Heading Five, of the T@hich is 2 complicated, because you have best availatdatsic
3 about fisheries management. Fisheries mareagem 3 advice, including in the precautionary apphoaSo the
4 decisions by definition require, in a way, relidg, 4 difficulty is also related to the way the UKjaed in
5 require projections of the future, a posdibiere, 5 its submission, so | would like to have yaedback,
6 which has to rest on studies, on science Useca 6 either now or later.
7 otherwise this future cannot be possibly mtedi 7 You have the best available scientificieglv And
8 For this reason, it is the European Usippsition 8 then you say: okay, this is not the best afbel
9 that the TCA, Heading Five of the TCA, attache 9 scientific advice. Then you say: precautignar
10 a particular weight to the requirement ofrigas 10 approach. But within precautionary approgoh, have
11 measures on the best available scientificagdiout 11 best available scientific advice. So howydo relate?
12 notto the exclusion of any other factors.it® not 12 If any relationship is to be made betweerfitaeand
13 the EU's proposition that the decision-makenly 13 the second, if | can put it like that.
14 supposed to look at the best available sfient 14 This is to articulate the moment when iymoke the
15 advice, and decide on that basis alone. 15 precautionary approach. And just now yowansd
16 JUSTICE UNTERHALTER: So if it is a necessaryuiegment, 16 indeed that at some point the precautiongpyoach
17 then your interpretation of the treaty ig,tha 17 could come on board in relation to otherdect But
18 essence, there must be conformity with tgirement, 18 as we can find best available scientific eglvinder
19 and other justifications for the measuretcan' 19 both headings somehow, the problem is:iest
20 compensate for any failure to conform. & the 20 available scientific advice downgraded, beeats
21 logical consequence of your interpretation? 21 a context of precaution, so lack of informa® How do
22 DRHOFSTOTTER: Indeed. The EU's position is there 22 you relate both?
23 needs to be compliance with the requirentebase 23 | think this is something which it wouldd good
24 measures on the best available scientificadlut 24 that it's clarified for the Tribunal, or else will
25 this is not the only element. 25 have the feeling that: okay, there is no heatlable
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13:09 1 THE CHAIRPERSON: But just to be clear, aufialto conform 13:13 1 scientific advice, so it's precaution, thate we find
2 would be the end of the story. The measuné ba 2 again the same requirements.
3 justified because in other respects it waseger 3 How do you articulate that? The answearazane
4 thought to be necessary? 4 later. But | think it would be good to clgrthe
5 DR HOFSTOTTER: Well, if there is an objective efse of 5 articulation between the precautionary appr@a
6 the best available scientific advice, thenEheopean 6 this requirement.
7 Union would accept that the precautionary egghn may 7 Thank you.
8 become applicable. However, if there is dbjety 8 MS NORRIS: Thank you. We will try to give you answer
9 available scientific evidence, reasonablylaiée, as 9 now. If we may start already with your refere to
10 I referred to earlier, then a requiremerthef TCA is 10 the precautionary approach under WTO law, or
11 exactly to base the measure on the besaalail 11 international economic law in the broadestse
12 scientific advice. 12 That's been referred to primarily in ¢batext of
13 JUSTICE UNTERHALTER: Thank you, that's clear. 13 the SPS Agreement, where of course thehésis t
14 THE CHAIRPERSON: Thank you. 14 recognition that you can rely on the precenaiy
15 Professor Ruiz Fabri has a question now. 15 approach, but it's not unlimited; there farther
16 PROFESSOR RUIZ FABRI: Yes, and you made a masition, 16 obligation on the parties to then go out @ini@in
17 because it was about the precautionary apiprt@ 17 further scientific evidence, and in that seitls
18 understand or to clarify how you articulatetiois. 18 temporary.
19 If you would compare -- because you heferred to 19 Here in the TCA there is also the preoaaty
20 this also in your Written Submission -- te tWTO 20 approach: it's one of the principles refetceith
21 approach, you would say that if you come \itht 21 Article 494(3)(a). So if we look at the wthat it's
22 available scientific advice as sufficienestific 22 articulated here, and just to clarify thedpgan
23 proof, then you couldn't invoke the precansiy 23 Union's position, what we're saying is thate is
24 principle, because either you have enougirrimdtion or 24 a primary obligation to base your measuretheiest
25 you don't have enough information. 25 available scientific advice. That's veryaciat's
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13:14 1 stated in Article 496. The point beingttthat is 13:27 1 (1.17 pm)
2 the starting point. And that shouldn't realty 2 (Adjourned until 2.15 pm)
3 a controversial position. Science-based teEimaking 3 (2.15pm)
4 is widely recognised, and | don't think thet UK 4 THE CHAIRPERSON: Good afternoon, ladies and gemh.
5 contests that one should start from availatience. 5 I would like to now invite the Europeanitimto
6 The question really comes to: what hapffehsre 6 continue your submissions. Thank you, Ms iNorr
7 is a gap? And here, the European Union imgawell, 7 MS NORRIS: Madam Chair, members of the Tribuwalwill
8 it depends why there is a gap, if | may sifgghe 8 continue, in fact, to move towards our subioisson
9 position. 9 claim 2. However, to come back to the questat you
10 If there is a gap because the partielsl d@mve and 10 posed, Madam Chair, before lunch on theioalship
11 should have gone out and used reasonabliableai 11 between the expressions "conform to" andethas”, and
12 scientific information to complete the pietuand 12 you identified that this is a nuanced positio
13 therefore could have ended up with what wealustitute 13 The words "conform to" appear actuallyhie
14 best available scientific advice, then theoRean 14 United Kingdom's Written Statement at parpigr220.
15 Union would say: that is not a situation imaei the 15 They made the argument, which in fact thefean Union
16 precautionary principle should be relied ufmoome up 16 would agree with, that "based on" is notstiime as
17 with a different conclusion; or, worse, tmply not 17 "conform to". So | imagine that in fact wita¢
18 even try to address those parametric uno&gsi 18 Tribunal is seeking to ascertain is whatilidsetween
19 And that goes back to the question ofthdrethose 19 the shades of the two.
20 parametric uncertainties could and shoule teeen 20 The European Union would say that thecstre of
21 addressed. And again, the European Uniamoadkdges 21 the TCA is intended to acknowledge precitiedy there
22 that there is a little bit of a nuance hbegause 22 should be science-based decision-makingetextent
23 clearly it's difficult to say that there wdwdver be 23 possible, and hence Article 496(2) referthédfact
24 a perfect model; the question is an objecine And 24 that measures should be based on best dgailab
25 you have been taken through the reasonsamtiye 25 scientific advice. That is not, howeverthet expense
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13:15 1 facts of this dispute, the European Usiys that the 14:17 1 of consideration of the principles in 494&nd that
2 precise flaws that were enumerated, it wasifficient 2 is clear from 496(1), we would say.
3 to just identify them, but something could ahduld 3 That's important because the EuropeanriJnio
4 have been done to plug them. 4 acknowledges that there may be situationsicase
5 So then what about the precautionary @mr® The 5 already alluded to, where there is a gapsarttiere
6 principle of the relevance of the precautigraproach 6 is no best available scientific advice, arehth
7 is not disputed. The European Union accégisvtithin 7 logically a principle such as the precautigragproach
8 the TCA, arole, or a potential role, is eagisd. And 8 would be necessary.
9 that applies where the gap is, as it weregoetto 9 We also say that flows from the ordinagaming of
10 an unwillingness or a positive decision onatge other 10 the terms. We wouldn't really disagree \aitlything
11 scientific information reasonably availatdeptug the 11 that the United Kingdom has said concerrtiegfact
12 gap, but such information simply didn't existloesn't 12 that the tests are not the same, and cgrthiated
13 meet the standards required. 13 on" does not mean "slavishly adhere to". iBut
14 So in that sense, where there is a lathea of 14 reflects a degree of connection. So to ttenethat
15 course the precautionary principle has a vepprtant 15 there is best available scientific advicenplies
16 role to play in filling a space. And thahisw the 16 that there should be a strong degree of atione
17 European Union would articulate the two. t@mfacts 17 a foundation, in other words.
18 of this dispute, we say we are in the ficetnsirio, 18 The other point that | wanted to comekbiac
19 and therefore the material condition for gioyg the 19 simply because the European Union had satdttivould
20 precautionary approach simply didn't arise. 20 do so, is the question of the burden of pumafer
21 THE CHAIRPERSON: Thank you very much to the Agesi the 21 claim 1.
22 European Union. 22 On that matter the European Union consiitiéor
23 We will now take a lunch break, and wi reiurn 23 the European Union to establish a prima feage that
24 at 2.15, if that is okay. 24 a measure is not based on the best avasaigletific
25 Thank you very much. Have a nice lun€hank you. 25 advice. To the extent that the Tribunahiss§ied
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14:18 1 that it has established a presumptiorasraprima 14:21 1 And for this claim, the European Urlias the
2 facie case that there may be issues wittethate, 2 burden to establish a prima facie case trat)tki acted
3 then the United Kingdom obviously has to shioa there 3 inconsistently with its obligation to decide and
4 is no merit to the points that the Europeaiob/was 4 apply proportionate and non-discriminatorpéises
5 made, and in that sense there is a shiftirlgeof 5 management measures. The EU accepts thed ihas
6 burden of proof. But we would accept thag for the 6 the burden of proof to establish a prima faeige that
7 European Union in the first instance to esshlithat 7 a proportionate alternative measure was redspn
8 prima facie case. 8 available to the UK.
9 If I may then move on to the second cladwanced 9 Of course, to the extent that the Unitésgdom
10 by the European Union in this dispute, aad ighthat 10 contends that its measure is proportionade an
11 in adopting the sandeel fishing prohibititre United 11 non-discriminatory, it has the burden of tehg the
12 Kingdom acted inconsistently with its obligas under 12 EU's case and, notably, of showing why il¢owt have
13 Article 496(1) and (2), read together with 13 adopted the alternative measure identifiethby
14 Article [494(3)](f) of the TCA. 14 European Union.
15 In sum, the European Union considerswvithist 15 Now, in approaching the legal standaeifeit
16 496(1) undeniably provides a basis for théigmto 16 it might be useful to articulate the differpositions
17 decide on fisheries management measuresding| 17 between the parties around five questionshwive
18 measures aimed at marine conservation, régitatory 18 consider the Tribunal will need to resolvaéttle the
19 autonomy in deciding on those measures istned, 19 dispute between the parties, which is of spmot to
20 and it is constrained by the requirementiehegard 20 prejudge or preempt any other questionsthieat
21 to the principles in Article 493(3) of the AC 21 Tribunal may have.
22 The principle that is the focus of théstirular 22 The first of those is: on the basis eftérm
23 claim is the one that is numerated in [494fj3which 23 "have regard to", when and to what extentt rigs
24 is formulated as: 24 principles in Article 494(3) be taken intcaant?
25 "... applying proportionate and non-disanatory 25 The second question is: is there an atitig to
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14:19 1 measures for the conservation of manmegiresources| 14:22 1 ensure that a measure decided on anctdgplithe
2 ... Whilst preserving the regulatory autonarhthe 2 purposes of the conservation of marine livegpurces
3 Parties ..." 3 and the management of fisheries resources is
4 In other words, as the European Unionatgsins 4 proportionate and non-discriminatory?
5 to emphasise in its opening this morning, ¢kasm is 5 The third issue we will look at is: whae ghe
6 not about the importance of environmentalgmiion as 6 stages in a proportionality assessment?
7 such, and nor is it about posing a binary sitiom 7 Fourth, we will turn to the relationshigtiveen
8 between the protection of the marine envirartraad 8 proportionality and necessity, and how thisilanform
9 economic and social rights associated withirfgs 9 the exercise that this Tribunal is requiredrnidertake
10 This claim is about the interpretation of inevisions 10 when applying the legal standard.
11 in Heading Five of the TCA and Annex 38, whice 11 And fifth, we will look at the relevano&the
12 intended to strike a balance between the two. 12 availability of other measures, and whetbehsther
13 Now, the parties neither agree on thdicgtpe 13 measures would have to achieve an equivalent
14 legal standard as regards the claim noren th 14 contribution to the regulatory objective &ine level
15 application of the legal standard in thewinstances 15 of protection defined by a party.
16 of this dispute, and for that reason the pesa Union 16 So on that framework, | will move strdighthe
17 will start with the law and move to the facts 17 first question, which refers to the meanifthe term
18 So as a preliminary point on the legahdard, 18 "have regard to", and the extent to whick, @rnwhat
19 we will in fact start with the burden of pfosince 19 point, the principles in Article 494(3) neede taken
20 that is a question that the Tribunal alsoipuis 20 into account.
21 yesterday. 21 The European Union has explained in papds 516
22 Paragraph 8.1 of Procedural Order Ndfirtra the 22 to 518 of its Written Statement that it urstends the
23 basic proposition that: 23 requirement to "have regard to" the prinapte
24 "Each Party [has] the burden of provimgfacts 24 Article 494(3) to commend application durthg
25 relied upon to support its claim or defence." 25 decision-making process, and hence to prebede
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14:24 1 determination of the fisheries managemedsure that 14:26 1 that the UK advances in this respecacdepts that
2 will actually be decided on and ultimately kxgxh 2 "regulatory autonomy" has some meaning, ithamaning
3 The UK argues quite forcefully that, hertbés is 3 under international law, and that meaningisicned
4 purely an obligation of conduct and not argation of 4 in the TCA itself. But the difference comeshether
5 result; which means, on the UK's analysig, itlgoes 5 it can simply override everything else.
6 not have to actually comply with those pritesgpin 6 And that is the point where the Europeaiob
7 the sense that the output of the decision-mggiocess 7 really parts company with the UK, becausayssno,
8 is not constrained by the condition that,ubstantive 8 this is an issue that many tribunals have been
9 terms, the measure it decides on is not digptionate 9 confronted with in the past, this idea that gan have
10 or not discriminatory. And that's very cléam 10 a broad margin of regulatory autonomy teadetel of
11 paragraph 330 of the United Kingdom's Writkatement. 11 environmental protection and to pursue a tagél of
12 And that interpretation really turns ba tneaning 12 environmental ambition. This is something th
13 that is to be ascribed both to "have regadas it 13 European Union does itself, and prays irogithat
14 appears in 496(1), and the meaning of time tethile 14 right of regulatory autonomy.
15 preserving the regulatory autonomy of thei€s in 15 But that doesn't have primacy in the hibs@ense.
16 494(3)(f), read together. 16 Where you have an agreement that sets dut$ @apd
17 The European Union does have a fundathenta 17 obligations for both parties, it is not besmyou have
18 different interpretation of the relationshigtween 18 regulatory autonomy that you can simply ignor
19 regulatory autonomy to decide on fisherieeagament 19 everything else.
20 measures and the constraints on that autoreftegted 20 And here we have a relatively extreme@sdion,
21 in the other provisions of Heading Five. 21 we would say: that in a trade and cooperatgreement,
22 As to the term "having regard to", the 22 a measure could be adopted, even if it's t=igip
23 European Union's position is that this respiactive 23 discriminatory and accepted to be such bytesimply
24 consideration of those principles. And ocosifion is 24 because it can invoke regulatory autonormat is
25 that this term, in its context, read in tt@ttext, 25 a proposition the European Union fundamenthidagrees
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14:25 1 was intended to create a link betweemighe the 14:28 1 with. And that same logic applies togbestion of
2 parties undeniably have to decide on a fiskeri 2 proportionality.
3 management measure in their waters and theiples in 3 So if I now turn to the next point, whish
4 494(3). The real difference between the esit the 4 Article 496(1) of the TCA, that says in terms:
5 extent to which those principles must infoha butcome 5 "Each Party shall decide on any measufes .
6 of the decision-making process. 6 The European Union says that this terns do¢ in
7 The UK argues, in paragraph 332 of its 7 itself establish exclusively an obligationcohduct,
8 Written Statement, that: 8 as the [United Kingdom] maintains. It relai@she
9 "... once the Parties have had regargptymg 9 decision-making process, yes, but it alscslittkthe
10 the principles of proportionality and 10 actual measures themselves that are thetaftfhat
11 non-discrimination, they are free under tGATo adopt 11 decision-making process.
12 measures that do not accord with them." 12 Article 494(3)(f) refers to the principfeterms
13 That's at 332. And then at 357.2 of the 13 of "applying proportionate and non-discrintarg
14 United Kingdom's Written Statement, we rdwsad:t 14 measures". So the use of the word "applying"
15 "Provided that the Party has regard yo an 15 demonstrates that this principle is itsefflmited
16 potentially discriminatory aspect of a measthte TCA 16 to purely the conduct of the decision-malpraress;
17 does not prevent it being imposed, recogpigie ... 17 the principle relates to what comes out af fitocess.
18 role of regulatory autonomy in this area ubljc 18 Evidently, the act of having regard doesur
19 policy." 19 during the decision-making process. Butspguply,
20 Obviously this is a question of interptimn of 20 that does not mean that the obligation igdidito
21 the TCA, and so this could apply to any fmttern. 21 simply thinking about proportionality and
22 We're here talking about an interpretatia tdould 22 non-discrimination. What has to be heeddthdrregard
23 have broader implications. 23 to is also the outcome, i.e. a measure tmthose
24 So leaving aside the facts of this disptite 24 qualities or attributes.
25 European Union simply cannot agree with tlepgsition 25 The European Union considers that ithis
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14:30 1 hypothetical situation, the UK's positwere correct, 14:33 1 bit about this distinction between proaess$ outcome.
2 this would effectively mean that any measardtie 2 If the point of the process is to achieveasoaed
3 conservation of marine living resources ard th 3 outcome, then maybe these things are not asiite
4 management of fisheries resources which leads 4 separate as the parties suppose.
5 an impairment of the economic rights grantedkn 5 But my real question is: if you have hegard to
6 Heading Five and Annex 38 could always béfiedt 6 the principles in considering the reasonsybutve
7 even if discriminatory, even if disproportitea 7 also looked at other reasons, and thereasamed
8  because in their logic this regulatory autopdakes 8  basis for coming to the decision which hasn't
9 primacy over all other considerations. Arat thiould 9  disregarded either of the principles thatediesue
10 include the other principles in 494(3) ad wi 10 here, does that suffice, or is somethingratire
11 other words, their position is that it isyotiie 11 required by way of the characteristics ofdbeision
12 decision-making process itself that is in aay 12 thatthen result?
13 constrained. 13 MS NORRIS: Il try and break that question dpand
14 Now, the European Union says that thiglevo 14 we may revert to that question in more detail
15 actually jeopardise the objectives of the Tawd 15 JUSTICE UNTERHALTER: Yes, please, because itzaibus
16 Heading Five in particular, and it is aniiptetation 16 parts.
17 that runs counter to the implementation iodg@ith of 17 MS NORRIS: But to give you an immediate resppiseems
18 the agreement. In short, Heading Five ma&gs 18 to me that this turns a little bit on whatuvelerstand
19 detailed arrangements for the negotiatiohAdTs for 19 by the precise wording of 496(1), which says:
20 shared stocks. 20 "Each Party shall decide on ..."
21 It is illogical -- and | repeat: illogica that 21 In fact, here | would tentatively argbattit is
22 regulatory autonomy should be understood¢orinle, 22 the UK that draws the broad distinction betwthe
23 without constraint, the outcome of those tiations 23 decision-making process and the outcomeit éthe
24  andthose agreements. It would make aheof t 24 European Union that says in fact you canivorce
25 agreements on TACs, and the right of fuleasdo 25 the two; they don't operate in splendid isme
Page 121 Page 123
14:31 1 waters to fish those TACs, essentiallgmpty vessel. 14:34 1 And if you read Article 496(1) purpaay, in
2 | move then to the second question, wietdtes to 2 the full context, in line with its referencadk to
3 whether there is an obligation for a measppied for 3 principles, then precisely it is that which is
4 the purposes of the conservation of mariniegiv 4 artificial: to suggest that you could simpbnsider,
5 resources and the management of fisherieanesoto 5 have regard to during the decision-making gsecand
6 actually be proportionate and non-discriminatdhis 6 still arrive at an end result where you had
7 is very closely linked -- 7 a disproportionate, in this case, or discratony
8 JUSTICE UNTERHALTER: I'm sorry to interrupt, duvonder, 8 measure.
9 since you're going on to a new aspect of bengssion, 9 So in that sense, we would say it's difitult
10 perhaps | could ask you a question. 10 to conceive of a situation, particularly wivesmncome to
11 There is a process of considerationléaats up to 11 foundational principles like proportionalépd
12 a decision, and then the decision itselfnderstand 12 non-discrimination, which don't just appead®4(3).
13 you certainly to say that there must be aticgiship 13 And | think that's an important point fbis
14 between both the process by which you rdaedécision 14 Tribunal to bear in mind: the term "propantdity"
15 and the yield of that process in the decitf. 15 appears more than 60 times in the TCA. Timeiple of
16 If a consideration of reasons for thesies takes 16 non-discrimination is fundamental. Thislsoaa trade
17 account of the questions of proportionalitg a 17 and cooperation agreement. We are not tafkimely
18 non-discrimination, but were to consider iaga 18 about the "Fisheries" heading in that sefi$mse
19 a reasoned basis, that there were otheme#sat 19 principles have a wider meaning.
20 perhaps compromise those principles or adterthose 20 So what are they intended to do heriisn
21 principles to some degree, would you acdggttthe 21 particular heading, that is certainly theigsi
22 decision would still be compliant if theresithat 22 dispute. But one cannot simply consider witttout
23 proper weighing of reasons that resultetién t 23 bearing in mind the role that those princgay more
24 decision? 24 broadly.
25 | suppose, just more broadly, I'm wontgs little 25 So in this hypothetical, we would sayt §r@u can't
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14:35 1 fully divorce the "decide on" from whatisthe end of 14:38 1 United Kingdom considers it to be sigmifitthat the
2 that process. 2 requirement to base measures on the besableail
3 JUSTICE UNTERHALTER: Perhaps in due course yauldo 3 scientific advice and the requirement not to
4 consider this question as to whether, if yavehpaid 4 discriminate are reinforced in other provisiomotably
5 regard to the principles and the reasonsctirapel 5 Article 496(2).
6 a decision in one form, but nevertheless hegerd to 6 Now, the European Union does not disatijraethat
7 other reasons that may attenuate those pléscig 7 article reflects the importance attached ¢ortiiture
8 that a permissible process for neverthelegsgyise 8 of scientific advice -- we've already addresbat
9 to a decision that conforms or not? 9 this morning -- or to the foundational, we \ebsay,
10 MS NORRIS: | would again respond on a prelimjrzasis. 10 principle of non-discrimination, which cleaHas
11 Here the principle that is being oppdsedte one 11 an overarching role. However, contrary ®thited
12 of regulatory autonomy. And just to reaffitime 12 Kingdom, the European Union does not intérhie
13 European Union's position, we would not attegt 13 provision to mean that the other principleshsas
14 regulatory autonomy as such could overritefahe 14 proportionality do not have a bearing onrtleasure
15 other principles in 494(3). Regulatory aotoy is not 15 that is ultimately adopted. And so we waast it's
16 some magic carte blanche that allows youstegard 16 not a factor that can simply be enumeratemosidered
17 everything else. 17 briefly in the decision-making process.
18 So here, in this dispute, those are tineiples 18 So then what are the stages in the piiopatfity
19 that are in opposition, in a sense: it's leggry 19 assessment? Clearly, given the divergingipos of
20 autonomy and the width of discretion, thegimeof 20 the parties, this is an issue that the Tabuiil
21 discretion that the UK says that conferssuethe 21 need to address, since it determines thgtaal
22 extent to which the principles should infdima 22 exercise that we are in fact inviting thigotinal to
23 decision-making process, and therefore vehaave 23 undertake.
24 regard to and how much weight should be egpli 24 The European Union again did try to askltbis at
25 JUSTICE UNTERHALTER: Yes, thank you. 25 some length in its Written Submission, ar@binmences
Page 125 Page 127
14:37 1  MS NORRIS: Perhaps then if | may now movéodhe second | 14:40 1 at page 163, paragraph 515. And we agpéeat:
2 question, which, as | already alluded toLiiseq 2 we rely on our own articulation of the projmmality
3 closely linked to the first question. 3 assessment, rather than how the UK has kindly
4 And without wanting to repeat myself exsoesly, 4 reformulated it for us at paragraph 344 oirthe
5 the function of the reference to the princigfle 5 Written Submission.
6 proportionality, we would say, in Article 43)(f) is 6 Now, the European Union understands HeatK
7 precisely to limit the manner in which a partyld 7 agrees to certain key propositions that itdth&anced,
8 permissibly their regulatory autonomy, anddecio 8 but it may be that there are some false debate
9 provide a legal standard against which thigfijretion 9 We would like to try and separate the two.
10  for any impairment to the rights of accessaters to 10 So first, the parties appear to be atighat the
11 fish, as granted under Heading Five and A@8exould 11 term "proportionate” implies that there shdu
12 then be assessed. 12 a weighing and balancing of the costs anefiierof
13 Now, to respond to the Tribunal's advance 13 the measure. And here | refer to the UK'&tevr
14 question 10, the European Union would likimtticate 14 Submission at paragraph 352.
15 that it does agree that the parties caregtiével 15 And the parties also agree that delimgitins
16  of protection of the environment -- this ggmi 16 legal standard essentially entails two qaestiwhat
17 a position that's not unique to the TCA +\ben 17 is to be weighed and how. And that appdars a
18  deciding how to pursue that desired levglrofection, 18 paragraph 351 of the UK's Written Submission.
19 they are required to weigh and balance oitpets and 19 So on this basis, the European Unionidersthat
20  obligations. And it is for that reason timethis 20 the core exercise that this Tribunal musetadte is
21 dispute the European Union does not accept th 21 to objectively assess, in the light of thetSayiving
22 proposition that the United Kingdom couldédav 22 rise to this dispute, whether the UK compligith that
23 determined a singular measure, e.g. totailgitimn on 23 obligation.
24 access to waters of the North Sea to fistieszin 24 The parties also agree, as we've saig thmaas
25 The European Union does take note tleat th 25 now, that the TCA recognises the importariceasine
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14:41 1 conservation. Atrticle 496 identifies sfiec 14:44 1 the least protective measure in ordehoavst is
2 objectives which fisheries management measuags 2 proportionate. However, if a measure goestkyhat
3 pursue, and this is among them. So the Earopaion 3 is necessary, in the sense that it is motgatse
4 has never contested the legitimacy or impoganf that 4 than would be necessary to achieve the legfiéirmaim,
5 as a regulatory objective. 5 then it will not be proportionate. So in tkahse,
6 As to the role of that objective in theigieng and 6 yes, the European [Union] argues that there is
7 balancing exercise, Article 494(3)(f) refars t 7 an additional element in the proportionalignslard.
8 "... applying proportionate and non-disgniatory 8 So we would argue that the weighing andring in
9 measures for the conservation of marine living 9 the framework of proportionality requires dista
10 resources ..." 10 assessment both of the benefits of a palibich can
11 Therefore, the legitimacy and importaoicthat 11 be assessed by reference to the degreetabation
12 objective is acknowledged within the roleaf 12 to an objective, and the costs, which iscify
13 proportionality itself, but it certainly does 13 assessed by reference to the degree of imgatito
14 displace the whole of the rest of the weigtsind 14 economic and social rights. Where there is
15 balancing exercise. It is one of a seridaaibrs, 15 a nullification of the rights, the benefitsishbe
16 we would say, that must be considered. 16 commensurate with that level of impairment.
17 The third point on which the parties &gty 17 What does this mean exactly? That'saigtwhat
18 agree is that the term "proportionality” bEthes 18 | wrote on my page, but | think that is anedbent
19 a different legal standard to that of "neitg§svhich 19 question for the European Union now to addres
20 is the language, of course, that appliekén t 20 The European Union considers that thigaiibn is
21 GATT 1994 and the Agreement on Technical iBexrto 21 to look at the differential. You could havsituation
22 Trade, which also provide a legal framewaorktifie 22 where the costs and the benefits are atyssirailar
23 balancing of economic and environmental dhjes in 23 level: this would not raise a proportionaiggue.
24 certain contexts, including between staté4 60 24 You could have a situation where an incr@agiee
25 members. 25 benefits above that baseline would only teaa small
Page 129 Page 131
14:42 1 So the principal difference betweenghrties 14:46 1 increase in costs, in the sense of thaiment of the
2 concerns how the degree of the impairmerigbfs 2 rights: that may also still be proportionakbe.other
3 associated with a measure is a factor to lighed in 3 words, there doesn't have to be absolute iggual
4 the balance. And this is also a factor wigch 4 between the two.
5 relevant to the EU's third claim, but | witldress it 5 The issue arises when an increase inehefits --
6 here. 6 here, we would say, from partial closure toftil
7 The other point, of course, is that hoat factor 7 closure -- is matched by a significant incesias
8 is weighed has implications when one consiters 8 costs, meaning that the two become very fartam the
9 relevance of the availability of other measure 9 scale: we've moved from here to here (indigati
10 There have been -- this is essentiallyfaayth 10 Now, there is no disagreement betweepadhies
11 question -- extensive discussions in thaqsart 11 that when conducting this assessment, bathtitative
12 Written Statements on the relationship betwee 12 and qualitative factors are relevant. Wioekihg at
13 proportionality and necessity. 13 the benefits, the scientific basis or fouimaafor
14 So the European Union would say, fitsdt t 14 a measure is a factor the Tribunal shoulithigla
15 the difference between a necessity standald a 15 consider; however, it is not dispositive. dAhat is
16 a proportionality standard is precisely thateasure 16 why the European Union argues that even théese
17 which fully contributes to a stated and ieggite 17 Tribunal to determine that the measure aeigsthis
18 regulatory objective could pass the necessity as 18 dispute is based on the best available #iient
19 has been applied under the GATT 1994, athdiesiti 19 advice, it does not follow a fortiori thaeteame
20 a proportionality standard. That is a défere 20 measure is proportionate.
21 between the two, because it is not becausesaure is 21 I turn now to the final question thaigralled
22 necessary under the standard applied unel&@AT T that 22 that we felt would be useful to address by vfdegal
23 it is also a proportionate measure. 23 standard: that concerns the relevance of the
24 And second, it has never been arguelefzU that 24 availability of other measures. And for theposes of
25 proportionality means that a party must asvagopt 25 proportionality --
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14:47 1 JUSTICE UNTERHALTER: Could I just ask yowrderstand| 14:51 1 actual quantification, perhaps you caalgivthem in
2 that ultimately your proportionality analysss 2 exactly the same way, but one can nonethtass
3 a weighing-up, a holistic weighing-up of castl 3 a view as to the degree of impairment.
4 benefits, and there is an acknowledgementliagts 4 Here we have an absolute prohibition shirfig.
5 both qualitative and quantitative. Sometiinethis 5 So it's fairly clear that on the spectrum,are at the
6 approach there is a problem of commensurnglelst it 6 far end of the spectrum in terms of impairmsatone
7 were: how do you weigh up what might seeneto b 7 would expect there to be a very high levédefefit in
8 a relatively small potential yield of biomasgginst 8 that sense. Now, how you quantify that sdieally
9 the exclusion of people's livelihoods, or Ement of 9 may be a different way to how you would quginti
10 their livelihoods, in respect of vessels fret 10 economic cost.
11 sandeel? 11 JUSTICE UNTERHALTER: Yes, thank you.
12 On a sort of pure quantitative basis, yight say: 12 THE CHAIRPERSON: Ms Norris, can | ask a question
13 well, it's something small versus somethingmbigger, 13 Because you just said that:
14 and therefore the cost/benefit analysis doesnk 14 "... the European Union would say thekiog at
15 out. But sometimes in this sort of approacie has 15 the availability of another proportionate swga can
16 a difference of the -- what you're tryingueigh is 16 provide a useful baseline in that assessfoent
17 hard to weigh in the same scale in ordeedolr -- 17 proportionality]."
18 other than at extremes, it's sometimes leanebigh in 18 So my question is: you said it's a "usefu
19 what I'm calling the same scale, becauseeg/aighing 19 baseline". Is it essential that a decisi@ken take
20 up different things, different kinds of righhat 20 into account the availability of another sinnore
21 don't all cash out in the same currencycduld use 21 proportionate, if | can say, measure? Is tha
22 that metaphor. 22 a requirement, as part of the proportionality
23 I'm just wondering how you think abouttproblem. 23 assessment, to do that? Or is it just ailisef
24 MS NORRIS: | think the European Union is alige t 24 mechanism in order to undertake a properhimgigand
25 the difficulties that that presents on atcat 25 balancing of the various costs and benefiits o

Page 133 Page 135

14:49 1 level. And this is something that anothgent for the 14552 1 a measure?
2 European Union will be addressing when it cotoe 2 MS NORRIS: | think it's very difficult to give
3 applying this legal standard to the precisasuee at 3 a one-size-fits-all answer. | think what weuld say
4 issue, so without going into that particulesrpise. 4 is that where you're contemplating a measae t
5 I think that this is actually exactly wthe 5 you know is evidently going to nullify econammights
6 European Union would say that looking at the 6 granted under this agreement because you are
7 availability of another proportionate meastan 7 contemplating a full prohibition, then one Wbhave
8 provide a useful baseline in that assessnigstause 8 an obligation to consider, given the obvioxtsesne
9 as we've said, we don't argue that commenityralust 9 impairment of economic and social rights, \whethat
10 mean "equal to". So in a sense, what yoloakéng 10 could be achieved in another way.
11 at, as we've said, is the delta betweenitbe t 11 Now, in terms of how the alternative meagplays
12 And here we have put forward the propmsithat 12 out in an analysis, that is also a usefulcgethat
13 there is a reasonably available alternatigasure that 13 has been used extensively in the frameworieoéssity
14 would be proportionate. And when you loothat 14 tests in front of the WTO precisely becatibecame
15 measure, we would say than if you take that a 15 a mechanism through which to assess thigiqoes:
16 a baseline, the additional benefits in teofitbe 16 is there a less restrictive measure avaifallad in
17 environmental outcome, when compared to the 17 a sense, you can see why that same logieampl
18 significantly lower costs in terms of economind 18 proportionality: is there another measurélalvia that
19 social rights, provide precisely an illugtoatof why 19 would be proportionate? It's not a questidipeing
20 this full prohibition on access to UK watefghe 20 more proportionate or not; it's a questioengh
21 North Sea to fish sandeel is disproportianate 21 the balance is not so extreme.
22 So, in a sense, on the theoretical Mealvould 22 | think that to answer your question, does have
23 say that part of that assessment must draeon 23 to look at the measure that is being contetaglhere.
24 positive assertion that there is another efajoing it 24 We are talking about the maximum possibleainnpent of
25 that would be more commensurate. When iesaim 25 rights, and that is the factual scenario ffcty
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1453 1 we find ourselves. 14:56
2 THE CHAIRPERSON: Thank you very much.
3 MS NORRIS: | think that perhaps if | may move-twithout Since the European Union says that it hablesiad
4 wishing to cut short any further question Thidunal a prima facie case that a partial closure evbave

1 the difference in costs.

2
3
4

may have had -- the two final points reallytlois. 5 been a proportionate means for the UK to guitsu

6
7
8
9

This also has implications for the burdéproof.

5
6 The first is that the UK points to the exfse of regulatory objective, it says that the UK reeted
7 a clearly defined proportionality standardemd engage with that position. And instead it has
8 international economic law and international reformulated the legal standard to avoidahiglytical
9 environmental law. step.
10 Now, the European Union is not suggegtiagthere 10 Now, this is an important point of diffece
11 is a proportionality standard that one carphr lift 11 between the parties because, as | said ufop&an
12 from either international economic law oeimiational 12 Union's position is that that is a usefut] anfact
13 environmental law. However -- and this nest 13 necessary, part of the analytic process.
14 stressed -- proportionality is a core prilecip the 14 So those would conclude my remarks on
15 European Union's legal order; and, as theft&am Union 15 proportionality.
16 set out in its Written Submission, it is also 16 | could briefly address the Tribunal on
17 a principle in the United Kingdom's legal erd 17 discrimination, just simply because the partio not
18 We are in the framework of an agreeménictvuses 18 agree on the legal standard as applicable to
19 that term, rather than the term "necessitifiis 19 discrimination either. And to avoid repeiitj | would
20 Tribunal will have to ascribe meaning to tieatn. And 20 try and respond, by reference to the Tribssalvance
21 it is for that reason that the European Usiys: 21 question 16, by highlighting the followingopositions.
22 applying the principles of customary inteiorzl law, 22 The first is that the EU has addressedt wh
23 what is the relevant context that this Tréduwan look 23 considers would be permissible differentishtment in
24 at? And that must and does include in thesiic 24 its Written Submission. And the Europeanddni
25 case, because of the specificity linked i@térm, 25 considers that this refers to a differendegatment
Page 137 Page 139

14:55 1 the way that proportionality has been tsided by both | 14:58 1 that stems exclusively from a legitimagulatory

2 parties in their legal orders. 2 objective, and that would be permissible déifgial

3 That's not to say that it is determingtamd that 3 treatment. The European Union does not ditate

4 is why the European Union also tried to dréements 4 a differential treatment in itself is enough t

5 from other standards to show that its tesh&swhich 5 establish discrimination.

6 reflects a proper interpretation of that term. 6 As to the relevance of the sandeel asaedh

7 Now, the second issue just to come backfess to 7 stock, what this actually means is that it imasoth

8 your advance question 13. And here it'sy¢all 8 parties' waters at the time of conclusiorhef TCA,

9 repeat something | have alluded to alreaay: th 9 and still is. We would suggest that, givem élgreed
10 European Union's position that, unlike inftiaenework 10 shares in Annex 35, any measure addressnigekwould
11 of a necessity analysis, a proportionateraiteve 11 have a differential impact on the EU.

12 measure is not required to make an equivalent 12 As a matter of principle, again withoatabouring

13 contribution to the regulatory objective ed. 13 the point, the EU does not accept the prtipoghat

14 In fact, therefore, to respond to thestjos, the 14 Heading Five can be interpreted to meanréuatiatory

15 Tribunal is neither required to consider \akethe 15 autonomy and the right to regulate, as desdrin

16 least restrictive measure would be likelpdhieve 16 Recital 7 of the preamble, allows a partgitoply

17 substantially the same result or to considesther 17 adopt a discriminatory fisheries managemezasure.

18 a less restrictive measure would be likelsdieve 18 Nor does the European Union agree tleatdhcept

19 substantially the same result. The Tribis:edquired 19 of non-discrimination, as referred to in Hagdrive,

20 to consider whether there is a proportionaasure 20 can be interpreted in splendid isolation ftom

21 which would have better reflected the balariagghts 21 meaning accorded to that term elsewheresif @A, or

22 and obligations between the parties. Ardbtthat, 22 the meaning accorded to that term undematemal

23 the Tribunal should look at the degree ofathditional 23 law, including international economic law.

24 benefit gained when comparing the total fitbin with 24 So in terms of the legal standard, tleoeghe

25 the EU's proposed alternative, as well asi¢igeee of 25 points that the European Union would makaiatstage.
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14:59 1 THE CHAIRPERSON: Thank you very much, Ms Morr|] 15:03 1 Those documents essentially indidstethe
2 Thank you. | invite the European UnioreAy 2 prohibition on sandeel fishing in all UK wetef the
3 Mr Dawes: | believe you have the floor now. 3 North Sea can bring about benefits to thentxteat
4 MR DAWES: Thank you, Madam Chair. 4 there is a localised depletion of sandeel thatthe
5 The EU will now address the Tribunal oa th 5 relevant predators that are dependent on ehoalenot
6 application of the legal standard to the fatthis 6 forage -- by that, | mean feed themselvesaondeel --
7 dispute, and this -- | should give the Tridadvance 7 outside of any such locally depleted areasulth
8 warning -- will require the EU to take thebiimal 8 circumstances, a prohibition on sandeel fgghirthose
9 through a number of documents in the core leund 9 waters can bring about benefits because ibvemany
10 But maybe | will start on a happier notde 10 competition between the fishery and the pioegan
11 parties can agree that the measure is apntabute 11 a locally depleted area.
12 to the objective identified by the UK. Bwaththe EU 12 Those documents also essentially indibatieto
13 means that by prohibiting all sandeel fishmglK 13 the extent there is either no localised diepler
14 waters of the North Sea, there is a contohub 14 that predators can forage outside of anylijoca
15 the stated objective of marine conservation. 15 depleted area, a prohibition on sandeelnfgsbannot
16 By contrast, the parties disagree orfidi@ving 16 bring about additional benefits.
17 four points, all of which will require faclua 17 The EU will now take the Tribunal to tieéevant
18 determination by this Tribunal. 18 passages of the three documents, and theillEtibwo
19 The first point of disagreement is on thkethe UK 19 in relation to each of the points that | justde, so
20 has properly assessed the benefits of thieshn 20 starting with the fact that there may beansés of
21 fishing prohibition. 21 localised sandeel depletion.
22 The second point on which the partieagtise is on 22 If the EU could ask the Tribunal to ttortab 4,
23 whether the United Kingdom has properly asetthe 23 which is Exhibit C-22, the ICES Technical\e
24 economic and social impacts of the measure. 24 report, and it's page 89 of the core buntithe
25 The third point of disagreement is on tivbethe 25 Tribunal sees just above the bold -- theeelisld
Page 141 Page 143
15:01 1 United Kingdom has properly weighed thedfi¢s of the | 15:05 1 "Sandeel" in the middle of the page, #adhe
2 measure and its economic and social impacts. 2 sentence just before that bold heading. y:sa
3 And the fourth point of factual disagre@nis on 3 "... for some predators, it is the local
4 whether the United Kingdom could have decioied 4 concentration of prey that matters, at a doelew any
5 alternative proportionate measures. 5 feasible stock assessment.”
6 The EU will start with the benefits of tiieasure. 6 What does that mean? It means, in otloetdsy
7 The EU's position is that the United Kiogdhas 7 while the stock assessments are done at arHigrel,
8 overstated the benefits of the measure. i$tiscause 8 a broader level, there may be localised ingsmhere
9 the scientific advice identified by the Unit€égthgdom 9 there is a depletion of sandeel.
10 as the basis for the measure does not supgort 10 And if one carries on down the page hensame
11 existence of benefits beyond those for aedaabirds, 11 page, to below now the bold heading, there is
12 namely -- and you've heard this term before - 12 a reference to the fact that there are:
13 black-legged kittiwakes. 13 "... a number of seabird species whereetls
14 The scientific advice identified by thi ds the 14 evidence that breeding success is correlgitad
15 basis for its measure is threefold. Andll mention 15 (local) sandeel abundance."
16 the names of documents and | will indicatenstthey 16 So those are the two relevant passages fo
17 are in the core bundle, as the EU will tddeeTribunal 17 the purpose of this point.
18 to these documents in a few moments. 18 If the EU could then ask the Tribunatio to
19 The first document is the ICES Techn8etvice 19 tab 23 of the core bundle, Exhibit C-50.tl8s is the
20 response, which is Exhibit C-0022 and tabybar core 20 Scaottish scientific report. And if the Trital could
21 bundle. The second document is the Engtistmsfic 21 turn to page 361 of the core bundle, whicide page
22 report, which is Exhibit C-0045, which youlind at 22 number 5 of the numbering, it's the passatea
23 tab 15 of the core bundle. And the thirdwhoent is 23 bottom of the page, the last paragraph. eltés
24 the Scottish scientific report, which is EbihiC-0050, 24 stated:
25 which you can find at tab 25 of the core lbeind 25 "The combination of limited adult movertebetween
Page 142 Page 144
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15:06 1 sandbanks and the patchiness of avasalifble 15:10 1 razorbill and puffin) and so are lesscééd by
2 habitat indicates that the local conditiorfsaing 2 a decrease in absolute abundance of sandeel ..
3 adult mortality (fishing pressure, food availidy and 3 And if you could then just turn to the hpage in
4 predator abundance) can lead to significari@tian in 4 the same document, so page 411, the thirdyzguiaon
5 sandeel age and length composition over dvelia 5 that page, which begins "Prey availabilitgnd again,
6 fine spatial scale.” 6 it says:
7 And then there's a reference: 7 "Prey availability, rather than abundaoce
8 "Local depletion of sandeel aggregatisns i 8 biomass, plays a key role in the breedingesgof
9 therefore unlikely to be compensated by ..." 9 some seabirds. Prey need to be within fogadistance
10 So, again, a reference to the fact theait Ve 10 of seabird colonies, they need to be withenwater
11 relevant is the local depletion. 11 column, and they need to be within dive dépthich
12 That was on the local depletions of sahd8o 12 varies considerably among seabird species).
13 turning now to the ability of the differenepators to 13 Similarly ..."
14 forage outside of any locally depleted area. 14 And this is the point on which the EU mdded
15 As the European Union has already indd;ahere 15 the Tribunal this morning:
16 are three main -- I'll call them "categories” 16 "... prey of the right age or size classt be
17 predators, if one can call them like thadixels, 17 available at the right time of the year fayyisioning
18 marine mammals and other fish. The Eurohkaon will 18 to chicks."
19 take each of these in turn. 19 So that's the reference to the breediaga.
20 So if we can start with the ability oabeds to 20 Before moving on to the marine mammais,EU would
21 forage outside of any locally depleted area. 21 take this opportunity to react to a point enag the
22 The European Union would ask the Tribooalirn 22 United Kingdom in its Written Submission regjag
23 back -- and this may happen several timstab 4 of 23 the protection of seabirds outside of thedirey
24 the core bundle (C-22), which is the ICEShhézal 24 season, and even for kittiwakes.
25 Service report, and to page 8 of that docami¢s in 25 There, if the Tribunal could just turrch#o
Page 145 Page 147
15:08 1 the middle of the page, the third paragrager the 15:11 1 page 409 of the document in which youand,it's the
2 heading "Ecosystem aspects”, and the lagrsembf 2 paragraph that begins "While". So page 408®tore
3 that paragraph. It's the paragraph that begin 3 bundle. It says:
4 "Spatial distributions of forage stock .. 4 "... seabirds are not constrained to fegediround
5 And the last sentence there says: 5 their colonies or provisioning offspring dgithe
6 "Seabirds are the most sensitive predé&tors 6 non-breeding period ..."
7 changes in sandeel abundance, with ternsitivchkes 7 So essentially that means they are alifavel
8 the most sensitive among seabirds." 8 further because they do not need to traved baoften
9 Now, if the Tribunal could again jump f@wd in the 9 to their nests.
10 bundle to tab 23 (C-50), so back to the &tott 10 So that was on the ability of seabird®tage
11 scientific report, and to page 54 of therimé 11 outside of any locally depleted area.
12 numbering, which is page 410 of the core leund 12 We can now move on to the ability of manmammals
13 So as | said, in the ICES Technical 8erthere 13 to forage outside of any locally depletecharagain,
14 was a reference to terns and to kittiwakegshe 14 if the Tribunal could jump back to the ICE&cHnical
15 Scottish scientific report, it's the secoadagraph on 15 Service report (C-22), so tab 4, and page &% core
16 page 410. There is a description of tworgifie 16 bundle.
17 studies, which: 17 There, under the bold heading "Sand&@i’erview",
18 "... did not deduct any increase in hirggeduccess 18 it is said that:
19 following the Wee Bankie sandeel closureafay other 19 "Sandeel are also important prey ..."
20 species than kittiwakes." 20 It's the fifth line.
21 And then: 21 "Sandeel are also important prey forssaatl minke
22 "[One of these studies] concluded this because 22 whales ..."
23 some species feed close inshore in unfisteaba..” 23 So these are marine mammals.
24 And there, there's a reference to "(tesinag)": 24 "... however, these species can forage awider
25 "... or can dive in the water column (lguiot, 25 area than nesting birds."
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15113 1 And then it goes on to specificalipsider the 15117 1 There again, at the top of the pagleutBenefits
2 situation of minke whales, where it says thay are 2 of a sandeel closure on predatory fish", theee
3 "in particular ... able to forage over larggt@hces". 3 statements that:
4 And it says that they are: 4 "Predatory fish ..."
5 "... unlikely to be seriously affectedlbgal 5 Sorry.
6 depletion of a particular prey, while seats léely 6 THE CHAIRPERSON: Could you just point us to thaet
7 intermediate between wide-ranging Minkes acdlly 7 page number, please, and tab?
8 dependent seabirds." 8 MR DAWES: Pardon me. My apologies, Madam ChRiage 391
9 The reference to "locally dependent seahir 9 of tab 24.
10 So that was the ability of marine mamnaf®rage 10 THE CHAIRPERSON: | think you mean tab 23.
11 outside of any locally depleted area. 11 MR DAWES: Do | mean tab ... | do mean tab 23.
12 Finally on this point, regarding the epibf 12 My apologies. Tab 23, indeed.
13 other birds, | would like to take the Tributwa 13 The page number is correct: 391. Seetherder
14 [C-145, which is the English scientific repor the 14 section 3.1.1:
15 Natural England report that has been disdusskength 15 "Predatory fish are often generalist éesgwhere
16 this morning. But the good news is we walt discuss 16 the diet typically consists of no more th@feof any
17 this aspect of the English scientific repaain. 17 species, as predators switch between prejespeased
18 It's tab 15 of the core bundle and page 1Beof 18  onavailability ..."
19 document, so page 212 in the bundle. 19 And then:
20 There it's under the heading "Marine"fiahbold. 20 "The importance of sandeel ... is moréatzte for
21 So there it says: 21 predatory fish than for seabirds and mamméls
22 "The diet flexibility' and ability of pdatory 22 So based on those factual elementss thatbasis
23 commercial fish to substitute diet shortfalith other 23 on which the EU says that the UK has not gnigp
24 prey species suggests that they are lessityuc 24 assessed the benefits of the measure, baskd o
25 dependent on local sandeel abundance thaexdmple, 25 scientific advice that the UK identified thie basis
Page 149 Page 151
15:15 1 seabird colonies off Scotland ..." 15:18 1 of the measure.
2 So essentially that means that in thetesfen 2 JUSTICE UNTERHALTER: Can | just ask: among thierences
3 a local depletion of sandeel, the other fighadble to 3 you gave us was the dependence that seabivds\uell,
4 replace sandeel with other fish. So that'g iy, in 4 their ability to feed outside depleted areblsere
5 a way, are not affected by any localised digpie 5 seemed to be some qualification around theding
6 And then -- 6 season, where there was a greater dependency o
7 THE CHAIRPERSON: Excuse me, Mr Dawes, can | fisit 7 localisation. Does that make a differenceotar
8 a question there. Because it says here ¢Hgss 8 analysis or not?
9 crucially dependent on local sandeel abundance 9 MR DAWES: | think the EU's position is: one oéth
10 MR DAWES: Yes. 10 constraints on the foraging range of theséme
11 THE CHAIRPERSON: But does that also mean thet thay 11 seabirds is the fact that during their bregdieason,
12 be -- they're less crucially dependent, ey tay be 12 because of where the seabird colonies @edhlts
13 dependent? 13 must, when they feed, not only go out ancsaatleel
14 MR DAWES: | mean, there | think one would hawéobk also 14 for themselves, but they must also bring Isacideel or
15 at the area in which -- what is meant byal@andeel 15 other fish to their young, who are in thetsies the
16 abundance". Yes, it means that to the extanthere 16 coast.
17 is a local depletion, at least in principtey are 17 So to that extent, yes, there is a diffee during
18 more able than the seabirds to replace sanidbe 18 the breeding season because -- and thatheeas fiso
19 other fish. So they were less dependenandezl in 19 by some of the slides you were shown thisniingr-- the
20 the first place, yes. 20 foraging ranges are smaller during the bregséason
21 THE CHAIRPERSON: Thank you. Please continue. 21 than maybe they are when the adults aresnofned to
22 MR DAWES: And then maybe, Madam Chair, if onegthen 22 bring back the sandeel in order to feed tming.
23 forward to the Scottish scientific reportcéngse 23 JUSTICE UNTERHALTER: Does that make a differettce
24 there, there is also a similar statementit'sSo 24 the dependence of various species on lodalispleted
25 tab 24, page 391. 25 areas? Because | assume that the breedisgnsis
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15:20 1 rather critical to the perpetuation aodrikhing of 15:24 1 we have already discussed, and why thayotde relied
2 the species. So the fact that outside theding 2 on. But to the extent that there is any clafriikely
3 season they have less dependence wouldestitt $0 3 biomass increases, they are based on thésresul
4 require careful consideration as to what dépecy 4 generated based on that model, and you haveuts
5 exists during the breeding season. 5 submissions on that point.
6 MR DAWES: But I think to that point, the positi@ould be 6 So that was the claim in paragraph 391iabo
7 that to the extent there is a localised digpiethen 7 the likely biomass increases.
8 those seabirds are even more able to travgéto 8 But importantly is the next paragraph,,392ere
9 distances; if sandeel is an important patteif 9 the European Union understands the UK to raaitaim
10 diet, they are able to travel even furthtnd 10 which it does not seem to have made befdrerev
11 therefore any dependency in the localised iare 11 it says that:
12 reduced because the seabirds are able i@gdiether 12 "... the [United Kingdom] was entitledgiace
13 than during the breeding season, and torobteideel 13 significant weight on the ... gravity of thieuation
14 in a wider range of areas, geographically. 14 to be addressed ..."
15 JUSTICE UNTERHALTER: Thank you. 15 Because:
16 MR DAWES: Before moving on, the European Uniauild also 16 "... at the time of the adoption of theasures,
17 like to respond to the UK's summaries oftieefits of 17 there was a real and pressing need to tgkemate
18 the measure in the United Kingdom's WrittehrSission, 18 measures to protect sandeel abundance and
19 because these also overstate the benefiis, bu 19 resilience ..."
20 a manner different to the scientific adviSa these 20 So that's paragraph 392.3 of the United#om's
21 are paragraphs 391 to 395 of the United Kingsl 21 Written Submission.
22 Written Submission, and I'll take the parphsain 22 In support of that statement regardinge and
23 order. (Pause) 23 pressing need to [act]", it refers to the preceding
24 For now you can put away your bundle | lsainnot 24 subparagraphs, 392.1 and 392.2. And | fitimk
25 promise that you will not have to get it again soon. 25 necessary for the Tribunal to look more dipaethose
Page 153 Page 155
15:22 1 It will be back! 15:25 1 two subparagraphs, and the argumentshareltdence
2 At the end of paragraph 391, there istestent: 2 identified by the UK regarding the "real amdgsing
3 "By increasing the availability of sandaslfood 3 need".
4 for their predators, a closure of sandeel isat@s 4 So if the Tribunal could turn back to 392.
5 likely to increase the biomass of those prrdat.” 5 essentially, when one looks at that paragrgehlast
6 And it's not to reopen the debate thahawe 6 sentence summarises the points being madéthee
7 already had, but if one looks at footnote @bthe 7 is a risk of sandeel stock collapse”, "Evetihiw
8 UK's Written Submission, which is the supfortthat 8 levels of fishing". That's the last senteofce
9 statement, there are references to two addbaments 9 paragraph 392.1.
10 in the core bundle. So it's the Scottishredic 10 But simply, this is not the case regaydire
11 report (C-50), which is tab 23, and not 24 also to 11 North Sea sandeel fishery and the way itigeatly
12 the English scientific report (C-45). 12 managed. As the European Union explainachtiorning,
13 | don't propose to take the Tribunahimste now, 13 it is an agreed fact that since 2011 the gemant
14 but if the Tribunal looks at those referencesm it's 14 strategy for sandeel is designed to avoidisieof
15 page 13 of Exhibit C-50 and pages 7 and 10 of 15 sandeel stock collapse by aiming to ensseergially,
16 Exhibit C-45 -- there is nothing in thosetigatar 16 that a sufficient proportion of the sandegduation
17 pages of those documents to support thismseait about 17 escapes fishing pressure, and that enswaethéh
18 the likelihood. 18 fishery can be continued in a sustainableneanAnd
19 Now, it is unsurprising, the EU submitst those 19 that's both the EU's position in paragrapbfis
20 paragraphs do not support the statemeneibtiited 20 Written Submission and also the United Kingtdo
21 Kingdom's Written Submission because, for¢asons 21 position at paragraph 266 of its Written Sisision.
22 we already discussed this morning, the likétynass 22 If one also looks at some of the footsatethat
23 increases referred to are the simulationsrgésd 23 paragraph, you'll see there is a generasaeisrence
24 based on this updated Ecosim model. 24 in footnote 768 of the United Kingdom's Wéitt
25 | do not propose to recall the paraméiios that 25 Submission to sections IV and V of its Writte
Page 154 Page 156

43 (Pages 153 to 156)

Trevor McGowan

Amended by the parties




UK-SANDEEL (European Union v United Kingdom)

Day 1 PCA Case No. 2024-45 Tuesday, 28 January 202¢
15:27 1 Submission. 15:30 1 is indicating that nevertheless, even wi¢h

2 Now, with a bit of detective work -- besatthat 2 precautionary framework adopted by ICESpit'ssible

3 covers paragraphs 87 to 110, and 111 to 1tP@re are 3 that the resulting biomasses may be too low.

4 two actually two relevant paragraphs in sestikv and 4 So I'm not quite sure where, in eithetriote 162

5 V where the United Kingdom discusses this oisk 5 or 163 -- which again refers to the "Englisestific

6 sandeel stock collapse even with limited fighiand 6 Report”, the "Scottish Scientific Report" and

7 those are paragraphs 96 and 115 of the Uitegtiom's 7 a "De Minimis [Report]" -- where the refererioghe

8 Written Submission. 8 2004 study comes in.

9 The European Union will not take the Tribu 9 I must admit, | did not look at paragr&gh which
10 through all of those, but the simple poirthat both 10 you also referred us to. But it would bephdlif you
11 those paragraphs, so paragraphs 96 andskEstially 11 explained that.

12 rely on one and the same scientific study: it 12 MR DAWES: I'm happy to clarify, Madam Chair.
13 a scientific study from 2004 which the Triauwill 13 So if one takes footnote 163, and thereeices
14 find in Exhibit R-0027. 14 that are made there to the English sciemgfiort and
15 As | said, this is a study from 2004s tlhus 15 to the Scottish scientific report, and whea compares
16 a study that predates the management stréttaglyas 16 them with the references -- if one then julvgsk to
17 been applied since 2011. And as | said sthategy 17 paragraph 95 of the United Kingdom's Written
18 is designed to avoid precisely the risk ofdsg! stock 18 Submission -- and apologies, | seem to haste |
19 collapse due to fishing. 19 paragraph 95 of the United Kingdom's Writermission.
20 More generally, the study, becauseritsf2004, 20 If the Tribunal just permits me to ... (Pguse
21 doesn't reflect the way in which the fishisrgnanaged, 21 Sorry, paragraph 96, apologies. No©85, That
22 because it assumed that fishing mortalitytdube 22 was the source of my confusion.
23 fishery would be the same year on year, veseifee 23 There you will see it says:
24 management strategy is designed to redudedis 24 "The fact ..."
25 mortality in years where indeed the stock sight be 25 It's essentially the same point thataslenin
Page 157 Page 159
15:29 1 lower in a particular sandeel managemesat. a 1532 1 paragraph 115.
2 If the Tribunal requires the referencéhmfixed 2 "The fact that sandeel experience higaltesf
3 fishing pressure in the study from 2004 at'page 3 3 natural fluctuation means that even withoat th
4 of Exhibit R-0027. And there are referencethtee 4 additional pressure of fishing, sandeel abnoel@an
5 variables that are used for fishing pressamd,those 5 vary from year to year."
6 are all variables which are based on a fiigdrfg 6 That is not contested. But then, andhigskey
7 mortality. 7 sentence:
8 So one of the two arguments on which thited 8 "A modelling study has found that everhveitiow
9 Kingdom relies for the "real and pressing Hégthe 9 level of fishing pressure, there remainslathiat
10 risk of stock collapse, which simply, undes turrent 10 sandeel populations will ‘crash'.”
11 management strategy, that risk is takenaotmunt in 11 And if one looks at footnote 103, theve will see
12 the management strategy that's now applied. 12 the references to the Scottish scientifioreand to
13 THE CHAIRPERSON: Mr Dawes, | did go back to yparagraph 13 the English scientific report are the sa®e.again,
14 references. In paragraph 115, the footr@2erdfers 14 there it's referred to Exhibit C-0045, pafjead the
15 to the "English Scientific Report" -- 15 Scottish scientific report, Exhibit C-005@ges 25
16 MR DAWES: Yes. 16 and 26.
17 THE CHAIRPERSON: -- and the "De Minimis Assesathieas 17 So the references in footnote 103 and in
18 well as the "ICES Technical Service Respgnshith 18 footnote 163 are the same. So, in a semseat!
19 says: 19 come back in the end to this one and the stundg from
20 "It is possible that exploitation levetnsistent 20 2004.
21 with [ICES' precautionary] framework wouldué in 21 THE CHAIRPERSON: Thank you very much, Mr Dawestaking
22 a high enough biomass required to sustdifowever, 22 us through that.
23 it is ... possible that resulting biomassay e too 23 MR DAWES: | attempted a shortcut. Next timbihk
24 low." 24 we will take the longer route. Apologies tiost.
25 So it seems that the ICES Technical S8emgsponse 25 If we can move on then from paragraphB82
Page 158 Page 160
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1533 1 the United Kingdom's Written Submissiotthi next 15:36 1 biomass of commercially valuable fisland tourism
2 subparagraph, so 392.2. And here, in a wayllinot 2 opportunities”.
3 be necessary to refer to any documents, bat ish 3 Very briefly on that.
4 important is to unpack this paragraph. Beedumakes 4 On the increased biomass of commerciadgle
5 several statements with which the EuropeaoiJagrees, 5 fish, the European Union would again ask ttieuhal to
6 but when one tries to put them together, daayt 6 turn back to the Scottish scientific repottjeh is at
7 actually support the proposition the UK is ingkabout 7 tab 23 (C-50), and to page 391. So it's ¢méerce
8 the real and urgent need to act. 8 after the ones we've already considered, wheegs:
9 So if | could just take the Tribunal thgbu 9 "Some fish species such as whiting, hakidm,
10 | think there are four statements. 10 plaice ... have shown higher body conditratides or
11 The first statement is essentially thate is 11 growth in years of high sandeel abundances ..
12 a general decline in seabird populationsd #hat is 12 And the simple point there is: whilstrthenay be
13 unfortunate, but it's not an element thadisputed by 13 indications of higher body masses in thosesyghat
14 anyone. 14 does not mean that in years where therssssiendeel
15 The second statement, which again islisputed, 15 abundance, that there is necessarily an ingpac
16 is that avian flu also has an impact on aedeabird 16 the biomass of those fish.
17 populations. And | think the reference ipanticular 17 Then finally, regarding tourism, the
18 to 2022, when there was this impact. 18 European Union's simple point is that this wat
19 Then the third statement, which agaimoisin 19 something which the United Kingdom itselfgnted to
20 dispute: declines in sandeel abundance gaacim 20 have taken into account during its decisiaking
21 breeding success of certain seabirds, measbiyo 21 process. This is something that the Unitedj#om --
22 kittiwakes. Again, there is nothing disputieere. 22 and one can see that in paragraph 395 there i
23 And the fourth and final statement, whicbf 23 a reference to responses that the Uniteddgimg
24 a general nature and with which the EU caeegs 24 received to consultations. But when onedaatkthe
25 that: 25 various consultation documents and the variou
Page 161 Page 163
1535 1 "... spatial sandeel fishing closumey build 15:38 1 ministerial submissions that were mad&gtis no
2 seabird resilience as well as having widesystem 2 reference actually to tourism being taken adoount.
3 benefits.” 3 So unless the Tribunal has questionsst th
4 As a general proposition, the EU can atirae 4 juncture, | will turn to the second point of
5 spatial closures may have these effects. 5 disagreement between the parties, namelydiegar
6 So, essentially, all of the elements oiclwthe 6 the economic and social impacts of the measure
7 United Kingdom relies in its written statemahbut the 7 The EU's position is that the United Kiogdhas
8 real and urgent need to act do not suppartthan. 8 understated those economic and social impdt¢ts.UK's
9 Then | will just very briefly take the Brinal 9 position is essentially that those economit sotial
10 through the last three paragraphs of theednit 10 impacts are mitigated by the fact that ElUsetssthat
11 Kingdom's Written Submission on the benefits] there 11 previously finished sandeel in UK watershef t
12 | can be brief. 12 North Sea can still access EU waters tosisiteel or
13 The first is on paragraph 393, where #itated 13 they can access UK waters to fish other stock
14 that: 14 The United Kingdom sets out its posiiion
15 "... the [United Kingdom] ... was entitie® weigh 15 paragraphs 396.3 and 396.4 on this pointjrand
16 in the balance the potential adverse consegsef not 16 Exhibits R-0077 and R-0098, and | would ti&éoriefly
17 taking action, or of taking less robust attio 17 take the Tribunal through each of these point
18 The EU's submission is that that is maevor the 18 If we could start with the United Kingdem
19 aptitude of the measure to contribute toottjectives 19 Written Submission. There the Tribunal wék it is
20 identified, rather than to any benefits direc 20 stated:
21 itself. It doesn't say about the benefitaaing. 21 "... EU vessels were not solely reliam&mglish
22 The same is true of paragraph 394, wihere's 22 waters or sandeel for their fishing actiend
23 a reference to the domestic support. 23 revenues ... It was therefore likely that\Edsels
24 Then finally, paragraph 395, there'sfereace to 24 would displace their fishing effort ..."
25 additional benefits in terms of "expectedéase in 25 That means they would fish elsewhere:
Page 162 Page 164
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15140 1 "... [either] to other stocks in UKtess and would 15143 1 And the same is said in the otherstenial
2 be able to continue to finish their sandeekain EU 2 submission, which | would ask the Tribunaiuim to,
3 waters ..." 3 which is at tab 26. This is a ministerialsigsion of
4 And then if one goes on to the next paalyiof the 4 26 January 2024. And the UK explains in itstih
5 United Kingdom's Written Statement, therg'sfarence 5 Submission, paragraph 414.5, that this is the
6 to the fact that: 6 ministerial submission concerning whetherporave
7 "Conditions of access were considered asth 7 the closure of sandeel fishing in Scottishensat
8 regards access to UK waters to fish sanddetfwvas 8 And there, if | could ask the Tribunatuon to
9 to cease) and access to UK waters to continfigh 9 page 583 of the bundle, so it's the last pagee
10 other agreed stocks ..." 10 relevant annex. There it is the second paphg
11 So there again, the position is beintgdtthat 11 "However, it is expected that there |
12 any impacts on the EU because of the pradribitf 12 an impact on EU vessels, primarily the Dafiestt."
13 fishing sandeel in UK waters are mitigated. 13 And then there are figures given.
14 And the same is true in the ministerigdrsissions, 14 "However, this does not account for tkelihood
15 which | will now take you to. So there ar@t 15 that EU vessels will move their fishing ofideel to
16 documents. The first is the ministerial sigision 16 other waters and therefore offset the logsaibsure
17 which is at R-0077, which is tab 17 of yoorecbundle. 17 in Scottish waters."
18 We will come back to this ministerial mibsion 18 We will come back to this ministerial subsion
19 several times in the next few minutes. Bst as 19 a little later. But what it shows, and walthof the
20 background, this is the ministerial submissicso the 20 documents | have taken the Tribunal to showel,
21 United Kingdom explains in its Written Subsiis, 21 these submissions primarily -- is that thisimply
22 paragraph 409.7, that this was a submisséaerto UK 22 an irrelevant consideration whether or notveskels
23 ministers concerning whether to approve timelsel 23 that previously fished sandeel in UK watdrthe
24 fishing prohibition insofar as it concerngglish 24 North Sea can still access EU waters tostistueel or
25 waters of the North Sea. 25 UK waters to fish other stocks. That is $jmp
Page 165 Page 167
15141 1 And there what is relevant for pregemposes -- | 15:45 1 an irrelevant consideration when assessagconomic
2 it's page 5, so 273 of the core bundle.tHédast 2 and social impacts of the measure.
3 sentence of paragraph 25, where it is said: 3 Why is that? Because Article 2(1)(a) ohax 38 of
4 "Therefore, it is likely [that] these vebs..." 4 the TCA grants EU vessels the right of futess to UK
5 So these are EU vessels, as the stdreof t 5 water to fish the EU share of each and ewegkdor
6 paragraph confirms: 6 which a quota has been agreed. So it wasftner
7 "Therefore, it is likely [that] these velss 7 the economic and social impacts associatedtht
8 currently fish other pelagic and industriaicés and 8 impairment, and -- we would go further -- the
9 would continue to be able to do this." 9 nullification of that specific right of the Elthat the
10 So this is being stated within the framwof the 10 UK was required to assess. So that was kehlJK has
11 impact on the EU industry of the potentiabswee at 11 understated the economic and social impé¢teo
12 that stage. So the impact again is beirjtedie 12 measure.
13 mitigated because of the ability of EU vesselfish 13 One final point before | move on: moreeyally,
14 other stocks. 14 the degree of scrutiny during the UK's decdishaking
15 Then if one turns over the page to pagye6, 15 process was, we would submit, UK-centric.d re EU
16 again there is a reference to the factfieatnd, 16 would like to illustrate that by referringetfiribunal
17 that: 17 to two documents.
18 "... we would expect the EU sandeel fleet 18 The first is tab 13, which is Exhibit 042. This
19 primarily target herring when outside thedgsah 19 is what is called the "De Minimis Assessmest'it's
20 season -- and some vessels may target @lagip 20 part of the English consultation documenhd Awould
21 stocks ..." 21 ask the Tribunal to turn to page 4 of thatugeent, and
22 So again it's a reference to the factvihatever 22 it's the heading "Rationale for producingD®A", so
23 the impact of the measure on EU vesselanibe 23 a de minimis assessment, as opposed to @ttimp
24 mitigated by the fact that EU vessels candiher 24 assessment.
25 stocks. 25 Before turning to that, if one looksts previous
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15147 1 paragraph, "Summary of monetised impaitt&lks 1551 1 is it that is being nullified? And itisat right, or
2 about the costs having been monetised on Wkbsses, 2 it's, | would say, the economic and socialanip of
3 and there are references to figures whiclalhizlow 3 impairing or nullifying that right that neealbe put
4 £5 million. And then under the next box, 'Baale for 4 on one end of the scale, and then balancéctheét
5 producing [a] DMA (as opposed to an 1A)" sitsiaid 5 benefits on the other end of the scale.
6 that they "fall under the 'low cost' criterigiven 6 So in this particular context, the EurapEaion's
7 that essentially the impact is under £5 millio 7 position is that whether or not the lossetheimpact
8 And the EU's point there simply is thas ib 8 can be offset by the ability of vessels tb fither
9 a reference to the impact on UK's businessesnot 9 stocks in UK waters or sandeel in EU watermts
10 the impact on EU businesses. 10 something that can be put on that end ochée.
11 The same is also true when one lookseat t 11 So indeed it may be possible, in a wajifigate
12 documents from the Scottish consultationd Ahcan 12 those losses, but that is not a relevantderagion
13 take the Tribunal to tab 22 of the core bepdhich is 13 in deciding what should be put on the sdaléise
14 essentially the Scottish consultation docur(@9), 14 balancing exercise.
15 at page 23, so it's (core bundle) page 38&nihe 15 JUSTICE UNTERHALTER: And are you saying thasdsas
16 heading "Potential impact on business", hacet 16 a matter of law, or is that so as a mattea®ft
17 it says: 17 were, factual assessment of costs and behefit
18 "Sandeel quota has not been allocatetKteessels 18 MR DAWES: I'm saying that as a matter of lawawnheeds
19 since 2021, therefore only a partial Busiresb 19 to be put on the cost side of the scaledisabses
20 Regulatory Impact Assessment ... has beetupea.” 20 associated with the impairment or nullifioatof that
21 Now, the EU's submission is: whetherairthis may 21 specific right to fish sandeel in EU waters.
22 be permissible as a matter of UK law, thay rexy well 22 Now, as a factual matter, the EU woulddispute
23 be the case. But the EU's submission islgithpt 23 that, factually, EU vessels can indeed fistother
24 this shows that the UK's decision-making esscand in 24 stocks in UK waters and in EU waters.
25 particular its assessment of the economicsanidl 25 JUSTICE UNTERHALTER: Thank you. That's helpful.

Page 169 Page 171

15:49 1 impacts, was informed by the view thattwes relevant 15:52 1 THE CHAIRPERSON: Thank you, Mr Dawes.
2 were not the impacts on the European Union. 2 | wonder if this would be an appropridest to
3 JUSTICE UNTERHALTER: Mr Dawes, | wonder if | coljlst 3 take a 15-minute break, because you've beth bery
4 take you back to the proposition that you weiging 4 patient with us and taking us through document
5 about irrelevance because of the right ofdotiess to 5 So | propose then that we break until 4T@ank
6 every fishing stock. 6 you very much.
7 Do you think, in a cost/benefit analysist there 7 (3.53pm)
8 is a difference between a deadweight lossether 8 (A short break)
9 words, the fact that you can't have access to 9 (4.11pm)
10 a particular species, a particular stock is 10 THE CHAIRPERSON: Thank you.
11 irreplaceable -- versus an opportunity dostther 11 Mr Dawes, you have the floor again. $dego
12 words, that there's a loss, but it is capabé®me 12 ahead.
13 substitution? Because in the broad schertrging to 13 MR DAWES: Thank you, Madam Chair.
14 understand benefits and losses, there might b 14 Unless the Tribunal has any questiomsEth will
15 adistinction between an out-and-out losschvou 15 move on to the third point of disagreemeamely the
16  can'trecover in any way from an economispeative, 16 weighing of the benefits of the measure drits 0
17 and one where there's an opportunity cost los 17 economic and social impacts.
18 So I'm wondering about the differenceveen what 18 The EU's position is that the UK hasefaiio
19  seems to be a concept of, | think you argesting, 19 properly weigh those benefits and impacts.thé EU
20  legal irrelevance versus economic relevaifdbere 20 has explained, proportionality is about heltfat has to
21 is a difference; maybe there isn't. But hdered what 21 be weighed and how to weigh it.
22 your thought is about that. 22 Before the break, the EU has explainedthe UK
23 MR DAWES: | think -- and again, | think it wasentioned 23 incorrectly identified what was to be weighaad the
24 inyour question -- | think one has to statten one 24 European Union will now explain how the wéigh
25 is weighing the benefits and the costs, withat right 25 exercise itself was not undertaken corrediind this
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16:12 1 is also the subject of the Tribunal's adea 16:16 1 benefits' ..."
2 question 14, to a certain extent. 2 I would like to take the Tribunal throuijie actual
3 The European Union and the United Kingdiave 3 language of the ministerial submission, wlisct
4 fundamentally different understandings ashatw 4 tab 17, and see whether it supports thatseate
5 a weighing exercise entails. 5 So if the Tribunal could turn to tab 17 (Rs7ahd
6 The United Kingdom's position seems tthiag it is 6 starting with paragraph 19, which is on pag@ 2nder
7 sufficient to identify elements in a documtratt 7 the heading "EU Considerations".
8 formed part of a decision-making process dteoto 8 Paragraph 19 merely recalls -- and theségures
9 show that the weighing exercise has been cvedu 9 that are also referred to in the written sudsiohs --
10 properly. 10 the economic impact on the EU fishing indysto just
11 By contrast, the European Union's pasisahat 11 the numbers. And then paragraph 20 alscsrigfether
12 this Tribunal should scrutinise not only wlkgments 12 impacts on fishmeal and fish oil factori&a they are
13 the UK has identified, but have those elembagtn 13 recalled as background.
14 properly weighed; and if so, whether the measould 14 Then if the Tribunal could turn over fiage to 273
15 or could not have been adopted. 15 and paragraph 25, it is said:
16 In its Written Submission, paragraphs 63442, 16 "The impact on EU industry is difficult quantify
17 the European Union demonstrated the Unitedddm's 17 and limited information has been provided ...
18 failure to weigh properly the benefits angl ithpacts 18 And then the rest of the paragraph reéeather
19 by reference to the information availabléhim public 19 documents, and also to the statements thaave
20 domain. This was the only information thasw 20 already gone through regarding the inahilftthe EU
21 available to the European Union at the tifne o 21 fleet to fish either other stocks or in otheters.
22 its Written Submission. 22 But the simple point here to be madbas t
23 The United Kingdom has, as part of itstdam 23 paragraph 25 does not disclose any weiglsrsyieh.
24 Submission, exhibited additional documentiwh 24 It's just a reference to what is to be puthen
25 it claims show that the weighing exercise e@wucted 25 scales, if one can call it like that, but aoy actual
Page 173 Page 175
16:14 1 properly. The European Union's positfotihat those 16:18 1 weighing of what has been put on the scale
2 document do not change anything. On the anntthey 2 The same is true of the next paragrapichnib
3 support the European Union's position. Sohtlease 3 paragraph 26. The Tribunal has been takérato
4 additional documents include what we haveadiye 4 paragraph. Again, it's about what shoulduteop the
5 referred to as ministerial submissions. Tlaeeesix 5 scale, but not in fact any actual weighinghef costs
6 of those documents: they are Exhibits R-7Z7RR-91, 6 and the benefits. And there are no othergpaphs in
7 R-92, R-94 and R-98. 7 that ministerial submission that disclose atter
8 | will not take you, mercifully, throughi af 8 further weighing of the costs and the benefits
9 those six documents, but only the two minister 9 So the EU's position is simply that whee oks
10 submissions that the European Union hasdyireden 10 at the language of the ministerial submiseion
11 you to. They are the ministerial submissioins 11 14 September, which is the one where thesideemaker
12 14 September 2023 (R-77) and of 26 Janud¥ gR-98), 12 was being asked to approve the measure,itheoce
13 so they are the ones in the core bundldatita 13 indication of any weighing or balancing o ttosts and
14 and 26. 14 the benefits of the measure. There is jogtlyg
15 Starting with the ministerial submissain 15 reference to what are the costs, what arbehefits,
16 14 September 2023: as the European Uniomiergpl, 16 but there is no reference to any actual vieigh
17 this was the submission whether or not toagpthe 17 The same also applies to the ministstibmission
18 sandeel fishing prohibition insofar as it cems 18 of 26 January 2024, which is at tab 26 (R-98)
19 English waters of the North Sea. 19 Now, before the Tribunal turns to tabtbe, EU
20 | refer the Tribunal to paragraph 36%hefUK's 20 notes that, unlike for the ministerial sulsita of
21 Written Submission, where the United Kingdsxplains 21 14 September 2023, in its Written SubmistienUK does
22 that that ministerial submission of 14 Sefitem 22 not state that the ministerial submission of
23 "... specifically considered the EU'sifias 23 26 January 2024 -- [it] doesn't have anylaimi
24 ‘whether a full closure could lead to a larggative 24 language to what was said in relation tanir@sterial
25 impact on industry compared to the possitdpgsed 25 submission of 14 September. So it doeslamhc¢hat
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16:20 1 it considered, for example, the EU's mmsiivhether 16:23 1 simply a discussion of the EU's claim a@bou
2 a full closure could lead to a large negaitivgact on 2 discrimination; nothing on proportionality amy
3 industry, compared to the benefits. 3 weighing.
4 What paragraph 376 of the UK's Writtenr8isision 4 Then there is a section on 582 whichrierant
5 states is simply the following: 5 for purposes of the present dispute.
6 "The alleged disproportionality of the posed 6 And then finally, we get to page 583, ‘dfinial
7 prohibition was also raised directly by the &gl 7 considerations”. There are three paragraphs.
8 Denmark in their responses to the ... cortsuftand 8 The first paragraph refers to Scottistselss so
9 correspondence to the Scottish governmentesioonse 9 not relevant for present purposes.
10 to this concern, the Ministerial submissibn o 10 The second paragraph there says:
11 26 January 2024 concluded that the measige wa 11 "... it is expected that there will beimapact on
12 ‘appropriate and proportionate given theeriirr 12 EU vessels, primarily the Danish fleet.”
13 evidence base and the precautionary principle 13 There's a reference to the amounts:
14 So the UK itself, in its Written Subm@@si doesn't 14 "However, this does not account for tkelihood
15 claim, in relation to the closure in the $sht 15 that EU vessels will move their fishing ohdael to
16 waters, that there was any considerationedghing and 16 other waters and ... offset the loss ..."
17 balancing. 17 But again, nothing in that paragraph aboy
18 Now, the EU accepts that that's not titeaé 18 weighing or balancing.
19 the story, and that one must also look aatheal 19 And that brings us to the end of the &tot
20 language of the ministerial submission ojaeuary, 20 ministerial submission.
21 and there the EU would ask the Tribunal ito ta 21 So the EU's simple point is that whenlooks at
22 tab 26 (R-98). We will go through the relgva 22 the evidence -- the EU already, in its Witte
23 passages, but there the core point is: altgsn, 23 Submission, explained why the consultaticcudeents do
24 submission does not disclose any weighing by 24 not show there was any weighing of the benefithe
25 the decision-maker. 25 costs. And when one looks at these additdoauments
Page 177 Page 179
16:21 1 If the Tribunal could start with p&8, under the 16:25 1 that I've taken the Tribunal to, thisasfirmed by
2 heading "Options Considered and Advice". #mate it's 2 those documents.
3 the last sentence: 3 So that was the third point of disagredrbetween
4 "Our considerations on these and otherkayents, 4 the parties about how the actual weighing fmake.
5 including compliance with the Trade [and] Cexagtion 5 Unless the Tribunal has any questionsisistage,
6 Agreement ... are set out ... in Annex F fanisers 6 I'l move on to the fourth point of disagreereetween
7 consideration.” 7 the parties, namely whether another propat®n
8 So what does Annex F actually say? Ydufind 8 measure could have been adopted.
9 that as of page 580 of the core bundle. 9 The EU's position is that one or moreiajtat
10 Maybe just to go through it by sectionae don't 10 targeted prohibitions on sandeel fishingartpof UK
11 need to go through them, but there are sesectons. 11 waters of the North Sea, coinciding withfiéeding
12 The first is the "Scientific advice for theeferred 12 range of chick-rearing seabirds for whichdsah
13 option"; that's on page 580. There's naeefee in 13 comprises a substantial proportion of thieit, dvould
14 there to any weighing or balancing or to aglgts. 14 have been a proportionate measure. WhyauBecsuch
15 The same under the heading "ICES adviderage 15 a measure was both reasonably availabletdihand
16 fish", which is on page 581. Under the hegdi 16 could have been designed in a way to enkatefte
17 "Compliance of the measures with the [TC&j&re's the 17 economic and social impacts would have beemmensurate
18 references to the shares of the partiess thiathe 18 with the benefits.
19 bottom of page 581. There is a referenteedact 19 So starting with the reasonable avaitgbil
20 that: 20 This alternative measure was reasonabijeale
21 "... until 30 June 2026 ..." 21 because it fell within the range of measures
22 And then you have to turn the page: 22 contemplated by the UK's legal framework iamebuld
23 "... the UK and the EU have full mutuetess to 23 also not impose an undue burden on the Ukd the EU
24 their respective "waters" ..." 24 has set out its position on these matters in
25 And then when one carries on, on pagdtsde is 25 paragraphs 751 and 755 of its Written Subiomiss
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16:26 1 The EU also explained in its Writtarb@&ission why 16:30 1 these TACs.
2 the social and economic impacts would have bee 2 But all these documents, they also mateause
3 commensurate with the benefits. To put magenply, 3 they show a simple factual proposition: thegve that
4 while such a measure would still have entaiemhomic 4 the United Kingdom overstated the benefitthef
5 and social impacts that would have been boyrieU 5 measure that it adopted; they show that thegean
6 vessels and the EU fishmeal and fish oil fé&$p such 6 Union's interests were not properly considesed
7 impact would have been significantly lower. 7 therefore they show that the weighing andriutey
8 As | said, the European Union made theg&in 8 exercise that the parties agreed had to bducted by
9 its Written Submission, and the UK has notressed 9 the United Kingdom was simply not done in aect
10 them. This is despite what was said by tubds that 10 manner, neither what was to be weighed orthoge
11 authored the English scientific report. 11 costs and benefits were to be weighed.
12 And this will be the last document in toee 12 So unless the Tribunal has any furthestions at
13 bundle that | will take the Tribunal to toddyis 13 this juncture, 1 will pass the floor to my-Agent to
14 document R-0076, which is at tab 16. 14 address the Tribunal on the European Unibints
15 This document, as its name indicatetss-ealled 15 claim.
16 "Summary review of the evidence presentexbgondents 16 JUSTICE UNTERHALTER: I just wanted to be suratth
17 to the consultation [about English] water&hd the 17 I understand the scheme of the argument aedathe
18 relevant paragraphs for present purposebefound on 18 differences between the patrties lie.
19 pages 266 and 267. It's in response to whetmot 19 A good deal of the difference seemsgbupon the
20 alternative measures could have been coesideéind 20 content of the principle of proportionalibgcause if
21 there, the authors of the English scientéuort 21 this weighing of costs and benefits in themes that
22 note, at the bottom of the page: 22 the EU contends for is not what proportidpantails,
23 "Benefits of the fishery closure may #fere be 23 then a fair amount of this factual materiahi/
24 disproportionately greater in areas with gea 24 matter, | suppose, because there is a gfestelom to
25 predator dependence or forage overlap.” 25 restrict the rights than the EU contends fiould
Page 181 Page 183
16:29 1 The EU submits that this statementficos that 16:32 1 that be correct?
2 an alternative measure was available, andttbaK 2 MR DAWES: | will let my colleague deal with it.
3 should be required to justify why it did not 3 JUSTICE UNTERHALTER: Yes, of course. This istjtesshape
4 consider it. 4 the differences, obviously.
5 JUSTICE UNTERHALTER: Sorry, would you tell me elgt where 5 So the thrust of the EU's position is that
6 that is? | don't have it. 6 proportionality entails a cost/benefit anadyand
7 MR DAWES: Pardon me. The bottom of 266 and atdp of 7 a proper balancing that must take placehdfuK says
8 267; it literally runs over it. 8 that is not the content of the principle of
9 JUSTICE UNTERHALTER: Yes, thank you. 9 proportionality, then some of this factual ene will
10 MR DAWES: ltis very unhelpful in that sense. 10 not really matter, will it?
11 So to conclude, the EU has taken theumebto 11 That's, | suppose, my first question.
12 a large number of documents in the last fénutes. 12 MS NORRIS: As the European Union said at theniméng,
13 The Tribunal may be asking: why do all théseuments 13 the parties do have a very different posiéistio the
14 matter? What do they show? They mattesdéweral 14 content of proportionality; but more thantthiey
15 reasons. 15 have a different position as to when thatlisvant,
16 They matter firstly because of the specibntext 16 for instance, in the decision-making processloes it
17 in which the proportionality claim arisescéese of 17 even apply to the measure at the end. 180K that
18 the provisions on TACs in the TCA. The TAs 18 all of those differences would play into &éxtent to
19 negotiated individually for each and eveogckt 19 which this evidence goes to the question.
20 including sandeel, and then there is a aghbciated 20 JUSTICE UNTERHALTER: Yes. Butif the -- let aall it
21 with each and every agreed TAC to fish theed)stock 21 the stronger doctrine of proportionality ttie EU
22 in the waters of the parties. And if onéofek the 22 proposes is the right interpretation, thenféitt that
23 United Kingdom's logic, this right relatedstach and 23 you say there wasn't the balancing undertakére
24 every TAC could be eroded on a gradual libisieere 24 process of coming to a decision would suffiicehe
25 possible to restrict the rights that arewdetrifrom 25 purposes of non-compliance in your argument.
Page 182 Page 184
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16:34 1 In other words, as | understand yogument, 16:37 1 fundamentally supported by looking atréeesonable
2 at the least, there has to be a weighingderdo 2 alternative measure.
3 come to a compliant decision. If the weighin't 3 So the evidence that is being presentéukto
4 take place, as you say it should have, thanvibuld 4 Tribunal this afternoon is aimed to show yoose
5 give rise to a breach. Is that right? 5 different elements in that process. So thestipn of
6 MS NORRIS: | think there are two limbs to whaa th 6 the scientific evidence showing you whetherlibnefits
7 European Union is arguing as part of its propoality 7 were really as great as is claimed, the ecielshowing
8 assessment. So to paraphrase what my co-Agieht 8 whether the costs are really as small asimeld,
9 there's also a question of what it is thatrgou 9 that's goes to what's going into the equatiut then
10 weighing. And there | think that there iscal 10 how it's all considered -- it's very diffittd
11 a disagreement between the European UniotharidkK 11 divorce them completely the one from the iothe
12 as to qualitatively what is on one side vetbe 12 JUSTICE UNTERHALTER: | understand. And | undans!
13 other, and that is part of what this evidegmes to. 13 the first line is what are the inputs inte th
14 A large part of what was discussed i Ho you 14 cost/benefit analysis, and you've explaihed t
15 assess the benefits in the first place? ayd¢hey've 15 Then you come to the balancing. Is ymuntention
16 been overstated. How do you assess the?ctgessay 16 that had a proper balancing been done iroomitly with
17 they've been understated or not properlyidered -- 17 the treaty, the outcome that was reachedother
18 understated, in fact. 18 words, the decision that was reached of pitadm --
19 Then you come to the second limb, whsdhow you 19 does not match up to a standard of reasoressier
20 weigh and balance them. Now, the Europeaarifoes 20 rationality? Or is there some other stantizaitlyou
21 not understand the UK to argue that propaatity in 21 would like us to think about in relation tbythis
22 general does not require a weighing and bailgn 22 decision is not supported by a measured tialguof
23 I think that the difference is again whecditnes into 23 the costs and benefits?
24 play. 24 I'm just trying to understand what staddee need
25 But | think we would argue that all oétevidence 25 to measure it against if you say, as | tiyimk do,
Page 185 Page 187
16:35 1 we've said is material when you're lookihgow you 16:39 1 that we are not to be placed in the shbtee United
2 weigh and balance, for the simple reasonythiatcan't 2 Kingdom to do a fine-grain determination a th
3 divorce what's on the scales from how thestedlo one 3 exercise. There's some other standard.
4 another. 4 MS NORRIS: The language of proportionality tajkes
5 JUSTICE UNTERHALTER: Because one of the proposiithat 5 towards this question of: is it commensuraBr® could
6 was advanced was to suggest that the weighatdas 6 argue that that doesn't take you much furtBert. that
7 tobe done is susceptible of review as to drehe 7 is the language of proportionality.
8 best outcome is achieved in respect of a deretion 8 So what we tried to address is to saywieaare
9 of costs and benefits. Is that the standwatlyou 9 not arguing that you have to have equalityvben
10 say must be met for the purposes of the \ireggind 10 the costs and the benefit; it's really a tjpesf
11 balancing that you say should take place? 11 examining the delta between the two. Isetlsech
12 MS NORRIS: The European Union hasn't said tieftibunal 12 a large distinction that one cannot reasgnabiclude
13 has to identify the best possible outcomiee Tribunal 13 that the measure is commensurate, proporéiptiet
14 hasto look at the exercise that was undemtakhich 14 there is an imbalance that is so greas-alibut the
15 is precisely what the inputs into that exsgo to 15 magnitude of the imbalance between the rigihtts
16 show. Here, as I've said, the European Uctiatienges 16 the benefits.
17 the way in which the two sides were congduss it 17 JUSTICE UNTERHALTER: Yes.
18 were. 18 And then just lastly, on the lesser megsagain
19 Then there's also a question of the heteacise 19 just so that we can be clear as to whatgehcyou're
20 itself. And in very simple terms, the EurapéJnion 20 saying.
21 would probably be able to say: had the Uritiegydom 21 Is it the claim that there must be adesseasure
22 done this exercise properly, it simply coutd have 22 analysis, or simply that it's an importamtsgecheck
23 concluded that a total prohibition on actessaters 23 to see whether, as you've put it here, the
24 [was possible], because of the full impairtgn 24 incommensurate relationship between costbenefits
25  therights. And that is also something asay is 25 in fact could be so much better brought aignment
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16:40 1 with a better measure? Is it a sensekaves it 16:43 1 in doing so, the UK has nullified the Ekight to full
2 a necessary requirement to comply with thecjpie of 2 access to UK waters of the North Sea to fish f
3 proportionality? 3 sandeel. The claim is addressed in paragi@plto 781
4 MS NORRIS: The notion of there being an alteweatheasure 4 of the EU's Written Submission.
5 comes directly from the way that necessitytiesen 5 The EU will first address the legal standa
6 analysed in WTO law, but it also comes froetray that 6 We will then move on to explain what the apgiion of
7 proportionality has been generally considénete 7 the legal standard means for the presenttgispu
8 domestic law of the parties. 8 The EU will insist on three points on whicke rarties
9 If one takes the idea of there being aatheasure 9 disagree in order to assist the Tribunal.
10 in a necessity test, then there have beemncstances 10 On the legal standard, firstly, Articld.%a) of
11 in which the Appellate Body has held that yawldn't 11 Annex 38 of the TCA provides that:
12 need to conduct an analysis of whether tharether 12 "By way of derogation from Article 500(1}), (4),
13 less restrictive measure, but the generalgsition is 13 (5), (6) and (7) of [the] Agreement, durihg t
14 that it provides a useful framework. 14 adjustment period each Party shall grartigosessels
15 The European Union's position is that thia term 15 of the other Party full access to its waters
16 which we all agree is in the TCA, but it's defined 16 fish: ..."
17 as such in the TCA, but yet it must mean $limg: 17 For each and every stock listed in ArB&xwhich
18 The European Union's position is it must givegal 18 includes sandeel:
19 standard. 19 "... at a level that is reasonably conmsueste with
20 And it argues that this idea of presentin 20 the Parties' respective shares of the [agra€ ..."
21 an alternative measure -- once the Europeamnl¢omes 21 In that regard, and in reply also to adea
22 forward and says, "There is an alternativasues which 22 question 4 from the Tribunal on the operatibn
23 would have contributed significantly towatde stated 23 Annex 38, the EU's position is that Annexs38
24 environmental aim, and which would have had 24 an integral part of Heading Five, as statearly in
25 significantly less impairment to the rightsien there 25 Article 778(1) of the TCA.
Page 189 Page 191
16:42 1 is a question of the extent to which yan look at the 16:46 1 The annex, which relates to an adjestperiod,
2 added benefits and the added costs as contpdiet, 2 operates as a derogation from the mentionedphs
3 and therefore it is a useful framework of assent. 3 of Article 500 TCA, an article which is aniele that
4 That's different to saying that there sraling 4 is part of Heading Five.
5 legal obligation always to consider whetheréts 5 Secondly, the parties agree that the taghll
6 a reasonable, proportionate alternative meadut 6 access to fish under Annex 38 may be derodaied
7 here the European Union is before you submittiere 7 This means precisely that the parties canfiskeries
8 is: we are advancing a positive claim. Thaitgust 8 management measures; and to the extent tie th
9 a submission we made today; that's a submitisé was 9 measures are decided on and applied in litretixé
10 already in our Written Submission. A partialsure 10 requirements of Heading Five, the impairnaétie
11 we would accept could have been -- could baea -- 11 other party's rights could be justified.
12 a proportionate way to achieve what is ackedged to 12 In that regard, the provisions of Headthg, and
13 be a legitimate regulatory objective withfuit 13 in particular its Article 296, read togethéth
14 impairing the rights. 14 Article 294 TCA, must be read in light of A&xn38
15 So, in a sense, it's difficult to divonmenpletely 15 during the adjustment period. This meanswhean
16 from the facts of this dispute. Certainlytiis 16 adopting fisheries management measures suble a
17 particular dispute, we would argue that ihagrt of 17 sandeel fisheries prohibition, the partiemoaignore
18  the necessary framework of assessment. 18 the legal reality that we are in the adjusinperiod,
19 JUSTICE UNTERHALTER: Yes, thank you. 19 and hence the terms of Annex 38 must be deresi.
20 THE CHAIRPERSON: So, please, European Union; geut 20 Annex 38 must be given meaning.
21 Agent, please go ahead. 21 There must be a particular onus on thieepao
22 MS GAUCI: Madam Chair, honourable members ofTitileunal, 22 consider the impairment of the rights ofdtieer party
23 the EU will now walk you through the thircich: that 23 that derive from the objectives of the protac
24 the UK has acted inconsistently with its géfions 24 Annex 38, which establishes a transitionqoeto
25 under Article 2(1)(a) of Annex 38 of the TGid 25 provide for "a further period of stabilityThe EU
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16:48 1 will now explain what this legal standardans to the 16:51 1 exercised by the parties are affirmethéréecitals of
2 present dispute. 2 the annex, the parties also noted:
3 The EU's position is that since the UKided upon 3 "... the social and economic benefits fafrther
4 and applied a fisheries management measuristha 4 period of stability, during which fishers wdule
5 inconsistent with Article 496 TCA, read togathvith 5 permitted until 30 June 2026 to continue eas the
6 Article 494, the UK also committed a consedjaén 6 waters of the other Party as before the emntoyforce
7 breach of Article 2(1)(a) of Annex 38, andling so, 7 of [the] Agreement ..."
8 it nullified the EU's rights of full accessfish in 8 The annex, moreover, includes Article @) )which
9 UK waters guaranteed by that provision. 9 provides for full access to waters to fiskejuding in
10 The EU notes here that this dispute tplese 10 this regard the stocks listed in Annex 35¢tvh
11 during the adjustment period agreed upoméyarties. 11 includes various fish stocks, among whichdesals.
12 During that period, when adopting measurehk as the 12 And this full access to fish is to be atveldhat is
13 sandeel fisheries prohibition, the partiestconsider 13 reasonably commensurate with the partigseotise
14 the specific terms and rationale of Annex3@ew of 14 shares of the fishing opportunities in An8Bx
15 the further period of stability and the sbarzd 15 The fact that the parties agreed orhefie
16 economic benefits of that period of stahility 16 elements in a protocol to the TCA is relevarthe
17 In this regard, the timing matters. Tiéagreed 17 nature of the EU's rights. The protocol ninestaken
18 to an adjustment period, and to shares @yeeed TAC, 18 into account when considering if the impaintraf the
19 in December 2020, and launched a public dtzign for 19 right of access to UK waters which resubbsrfthe
20 the sandeel fisheries prohibition only temthe later. 20 sandeel fisheries prohibition can be justifie
21 This disregard for the period of furtebility, 21 Moreover, the EU notes that the UK ndy on
22 and its economic and social rationale, arattess to 22 misrepresents the rationale of Annex 38siititten
23 waters that is reasonably commensurate hétiparties' 23 Submission, it has also not explained whatrisiders
24 respective shares, must also be considered wh 24 to be the objective of Annex 38 and what teitm
25 determining whether the nullification of thght to 25 affords to this protocol, which was agreedhay
Page 193 Page 195
16:50 1 full access to fish which results from saedeel 16:54 1 parties as an integral part of Heading Fiv
2 fisheries prohibition is justified. 2 We will now move to the second point.
3 The EU adds here, and in regard to advance 3 The EU has clearly stated in its Writtedi®ission
4 guestion 17, that it is not aware of any ucgen 4 at paragraph 774 that it does not claim tharight
5 involved in implementing the sandeel fisheries 5 of full access to waters to fish in Annex 38sin
6 prohibition. It is in any case for the UKr&ply to 6 systematically take precedence over the tegit
7 this specific question 17. 7 objectives of other provisions of Heading Fiviéne EU
8 The Union will now focus on three key feion 8 maintains this position, and therefore reteeyghat
9 which the parties disagree, and on which tiiteufal 9 claim 3 is consequential on claims 1 and B.tt@s,
10 will be required to adjudicate. 10 the parties agree.
11 First, in paragraph 429 of its Writterb®ission, 11 The EU repeats that it recognises thiregte
12 the UK states that: 12 objectives of marine conservation, which meychieved
13 "The EU's third claim ... adds nothingts$dfirst 13 through fisheries management measures untieleA96,
14 and second claims ..." 14 read together with Article 494 TCA. Howeube UK's
15 This is incorrect. The EU's submissiomshe 15 suggestion that, despite its specific temas a
16 first and second claims address the incamsigtof the 16 explicitly stated rationale, Annex 38 caridgr®red,
17 sandeel fisheries prohibition, with the ofiligns set 17 would significantly diminish its meaning arde within
18 down in Article 496 TCA, read together withigle 494 18 the architecture of Heading Five.
19 TCA. 19 The UK, in doing so, is seeking to dengt a
20 The third claim addresses the additibredich of 20 undermine the objective of having this aajesit
21 a specific protocol of the TCA, which firgtsh 21 period, and the benefits, economic and sostath
22 a specific aim and purpose of establishingdjnstment 22 derive from the preservation of rights int thether
23 period from 1 January 2021 until 30 June 2826 23 period of stability. Moreover, it does nobyide
24 clearly indicated in its Article 1. Whileetlsovereign 24 a positive justification why Annex 38 shoulat be
25 rights and obligations of independent coastaes 25 considered, and why its terms and objectavesiot
Page 194 Page 196
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16:56 1 afforded any meaning. 16:59 1 the UK argues that it continues to obstreaight of
2 In this regard, the EU would like to highk 2 access simply because EU vessels retainghietoi
3 the following. 3 access UK waters to fish, but not for sandeel.
4 First, the temporary nature of the adjestnperiod 4 The EU cannot accept that narrative. Beeadt
5 has a specific purpose; it has to be giveminga 5 this reasoning were to be followed, prohibis@f
6 That adjustment period follows the entry ifti@e of 6 specific fisheries could never be consideodakt
7 the TCA, which is an agreement that reguldies£U-UK 7 against the right of full access to fish under
8 partnership following the UK's withdrawal frafre EU. 8 Article 2(1)(a), as long as they are adopte@liation
9 As has already been stated, the TCA carites 9 to specific fish, and not the global arrayistfi
10 decades of the parties regulating fishenethéir 10 covered by Heading Five of the TCA and thevent
11 vessels to the EU Common Fisheries Politis, | 11 annexes.
12 hence, logical that the parties sought teigdeosome 12 The EU's position is a simple one. tas
13 stability for vessels, fishers and relatetlisiry. 13 because the EU vessels can access UK watiEsh t
14 The parties, by concluding this annernaed it 14 other stocks that EU rights guaranteed uAdaeex 38,
15 necessary to ensure not only the long tepemtion 15 read together with the provisions in Headkivg, are
16 of fisheries between the parties providedeund 16 not impaired by a prohibition such as the amaccess
17 Heading Five, but also to have a protocdhwjiecific 17 to fish in the UK waters of the North Seadandeel.
18 provisions that ensured this further peribd o 18 Before concluding, the EU will reply toegtion 7
19 stability. 19 on the burden of proof, insofar as it consdhis
20 Moreover -- and this is also in replyhe 20 claim.
21 Tribunal's question 4(c) -- if the partiés) avas to 21 Since the EU accepts that a fisheriesagement
22 prioritise the regulatory autonomy of eactiypabove 22 measure that complies with Article 496, resykther
23 all else, as the UK seems to claim in its 23 with Article 494, could be a justifiable dgation from
24 paragraph 425.4 of its Written Submissioentit is 24 Annex 38, this means that it is for the Elpriove that
25 difficult to understand the objective of HeapFive of 25 its full right of access to UK waters of tierth Sea
Page 197 Page 199
16:57 1 the TCA, let alone the specific provisiofig\nnex 38. 17.01 1 to fish sandeel under Annex 38 has beeained, which
2 At this juncture, the EU refers the TribUto 2 it has proven in its submissions. However, WK has
3 paragraph 428.1 of the UK's Written Submissiofhe EU 3 the burden to prove that the measure is densiwith
4 emphasises that it has not used the termiigcUK 4 Article 496, read together with Article 494gdaaking
5 suggests, namely that Annex 38 "make[s] '‘tacid 5 into consideration the specific nature of the
6 economic benefits' an overriding priority” toat it 6 transitional regime in Annex 38. It is foetblK to
7 "otherwise operate[s] effectively to prevewbastal 7 show that Annex 38 is taken into consideratiben
8 State from taking action to conserve and maitag 8 deciding on and applying the measure.
9 living resources and protect marine ecosysteffise EU 9 To conclude, even though the EU acceptsctaim 3
10 has not made that argument. 10 is consequential, the EU seeks findings mniskue,
11 On the contrary, the EU accepts thaetter 11 because the sandeel fisheries prohibitionpgiring
12 a cost/benefit analysis to be made whenméaigrg 12 Article 2(1)(a) of Annex 38, and that impaénmt is
13 whether there is a breach of Article 2964 regether 13 additional to and it is separate from thebnes
14 with Article 294 TCA. What the EU says iattivhen 14 claimed under claim 1 and claim 2.
15 making that analysis during the transitigreiod, 15 Madam Chair, honourable members of tliteumal,
16 the special status afforded to the socialemotiomic 16 unless the Tribunal has any questions, tiig®us to
17 benefits, in view of the parties' agreemena durther 17 an end of the EU's submissions today. Threngsgof
18 period of stability, must be considered. 18 the EU are available to answer any furthestions
19 Coming to the third point of disagreemém EU 19 from the Tribunal.
20 will explain why we maintain our position thie 20 Thank you.
21 prohibition on the sandeel fishery by EU eéss 21 THE CHAIRPERSON: Thank you very much, [Ms Galich
22 diametrically opposite of the right of access 22 Just in regard to your final conclusionfmnex 38,
23 Since 26 March 2024, no EU vessel magrasiK 23 | just want to ensure that we clearly understyour
24 waters to fish sandeel. That is a factithaot 24 position.
25 denied. In paragraph 426 of its Written Siglsian, 25 You clearly agree that there is a clam f
Page 198 Page 200
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17:03 1 a consequential breach if claims 1 oeX@und. But 17:07 1 that there hasn't been a breach of An@end its
2 you also, in your first statement, said thainthird 2 access rights. Does that also follow?
3 claim is a claim for additional breach. So'y® 3 MS GAUCI: Yes.
4 arguing it is not only a consequential bresci there 4 THE CHAIRPERSON: Is it consequential symmetricedis it
5 is also a separate claim for a separate bfable 5 were?
6 Annex 38 provisions. 6 MS GAUCI: Yes, the consequential element is sytrins.
7 Am | correct in that understanding? 7 What we do add also in claim 3 is thatrti®nale
8 MS GAUCI: | will go through it again. 8 behind the adjustment period, and the neethéor
9 So the EU has formulated this claim aseqoential 9 period that provides for stability, needs asbe
10 on claims 1 and 2. It does so becauseagreses 10 taken into consideration.
11 that the right of full access under Artic{é&)?a) of 11 JUSTICE UNTERHALTER: Thank you.
12 Annex 38 does not systematically takes peruesiover 12 THE CHAIRPERSON: Thank you to the Agents, coliard
13 the other objectives of Heading Five. Howetrés 13 delegation of the European Union. That/iele,
14 does not mean that the claim does not haveaune, as 14 concludes the submissions of the Europeaorifor
15 the UK seeks to claim. 15 today. So we will meet again tomorrow maogre
16 First of all, Article 2(1)(a), the breachfull 16 10 o'clock and hear the submissions of the
17 access to fish in the UK waters, is in theesrand 17 United Kingdom Agents and counsel.
18 it must be taken into account. 18 So | wish you all a very nice evening amdwill
19 Moreover, my co-Agents have spoken athmut 19 see you back here tomorrow morning at 10akcl Thank
20 balancing act between regulatory autonomytlamdights 20 you very much. We are now adjourned.
21 that the parties derive from other provisiohs 21 (5.08 pm)
22 Heading Five. And in that weighing and beiag 22 (The hearing adjourned until 10.00 am the falhg day)
23 exercise, the provisions, the terms anddtienale of 23
24 Annex 38 must also be considered. 24
25 So this is how we view the claim tree. 25
Page 201 Page 203
17:05 1 Have | replied to your question?
2 THE CHAIRPERSON: Thank you.
3 Yes, you have stated that you accepthiea¢'s
4 a consequential breach if claims 1 or 2 anedpand
5 you've also argued that there is a breachllcdhi¢cess
6 under Article 2(1)(a) of Annex 38. So you seeking
7 findings of both those two, in a sense, bio¢h t
8 consequential breach and the separate bréadh o
9 access under Article 2(1)(a) of Annex 38.

10 Am | correct in that understanding?

11 MS GAUCI: Yes, thatis a correct understanding.

12 THE CHAIRPERSON: Thank you.

13 MS GAUCI: Thank you.

14 THE CHAIRPERSON: Justice Unterhalter.

15 JUSTICE UNTERHALTER: Just following up, just agéor
16 the sake of clarity.

17 Is it the case that if the measure dbssniive

18 the disciplines of Article 496, read with 484d is in

19 breach, then it flows, as it were, autom#yi¢hat

20 the rights of access granted under the amaex also

21 been breached?

22 MS GAUCI: Yes.

23 JUSTICE UNTERHALTER: In that sense, it's consetjial.
24 But equally, if the measure does surtlige

25 disciplines of 496 and 494, then it woulddtslow

Page 202
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