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1 Wednesday, 18 &mpier 2024 10:34 1 that issue.
2 (10.32 am) 2 So could we have F1/1/158 on the scrdeasp.
3 THE PRESIDENT: Good morning to everyone. Westeeting 3 This is Article 11(1) of the FTA (CLA-1), whicyou will
4 Day 3 of this hearing. We are ready to listethe 4 be very familiar with.
5 Respondent's answers to the Tribunal questiots 5 Opus, can we please have F1/1/158.
6 closing remarks. 6 THE PRESIDENT: We have it with us, so | think yaan
7 Is there anything that needs to be rdiséore 7 proceed.
8 we start? 8 MR WORDSWORTH: Thank you very much.
9 DR DONAGHUE: No, there is not. 9 "Following notification ..."
10 THE PRESIDENT: Not on your side. 10 And that, of course, is one potentiabdat
11 Dr Kirk? 11 "... a Party may deny the benefits of thi
12 DRKIRK: Not from our side. 12 Chapter ..."
13 THE PRESIDENT: No, fine. 13 Which is another potential date:
14 Then we can start. As you know, you hesehours, 14 "(b) to an investor of another Party ikat
15 and then we will have the lunch break, aedethiter we 15 a juridical person of such other Party and to
16 will listen to the Claimants. 16 investments of that investor if an investothe
17 Dr Donaghue. 17 denying Party [1] owns or controls the juradiperson
18 Closing statement on behalf of Respanden 18 and [2] the juridical person has no substertisiness
19 DR DONAGHUE: Thank you, Madam President, membgérs 19 operations in the territory of any Party ottan the
20 the Tribunal. 20 denying Party."
21 We propose to focus in our closing remank 21 This obviously contains no express date f
22 answering the questions that the Tribunabksd. So 22 assessing the alleged substantive businesatoms.
23 to that end, we will structure our addre&sniorning 23 One possible date would be the datetabic
24 as follows: Mr Wordsworth KC will address #meswers to 24 denial, and this would always be a backsttp.d
25 the Tribunal's questions 1 and 4; ProfessowB will 25 However, the aim of the application of Aidl1(1)
Page 1 Page 3
10:32 1 then address the answer to question Elatke will 10:36 1 must be a fair assessment of the busipesations of
2 address the answer to question 5. Then Dinvlar 2 the investor in the natural course of thatriass; for
3 then make some submissions about burden of pefore 3 example, before any potential adverse impact b
4 handing back to me. Il address questiondthen, 4 potentially unlawful acts of the respondeatest
5 depending how we're going for time, | mighksaome 5 It also follows from this that the dateagfual
6 brief overview submissions by way of closibgat the 6 denial would make little sense in many casesibise the
7 facts as they relate to the key issues as@¢hem. 7 investor would already have been put on natieter
8 There are some slides that various menu@nsr 8 Avrticle 11(1) by receipt of the notification the
9 closing team will be using, which we'll prowitb the 9 intent to deny.
10 Tribunal in hard copy and which will be comimp on the 10 So if the date of actual denial was rdgdias the
11 screen. Some of us will be using slides,sande, 11 relevant date, it would be open to the iroretst seek
12 Opus 2. 12 to improve its position post-notification dathat
13 So if that is convenient to the Tribuhalould 13 cannot be the intention.
14 hand the floor to Mr Wordsworth. 14 Another possibility is the date of nadfiion.
15 MR WORDSWORTH: Thank you very much, Madam Pestid 15 However, this needs to be considered aloitg][the
16 I kick off with question 1, which of caaris which 16 consultation provision, which is Article 1B(%o that
17 of four dates may be relevant to assessingstantive 17 is F1/1/169, so 169 in the same document sée
18 business operations"”. And the question gdighhted 18 there:
19 the date of the alleged breach, the dateeof t 19 "In the event of an investment dispuferred to
20 investor's request for consultations, the dathe 20 in Article 18.1 ..."
21 State's notification of denial of benefitsl éimen the 21 So obviously it's defined, that's therdgon
22 date of the actual denial. 22 provision:
23 It is, of course, essential to focushenwording 23 "... the disputing parties shall as fapassible
24 of this specific free trade agreement; ingdeéd 24 resolve the dispute through consultation aitiiew
25 course, the way the question is put asks feetis on 25 towards reaching an amicable settlementh Suc
Page 2 Page 4

5 (Pages 1to 4)
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1037 1 consultations, which may include the dseoo-binding, | 10:41 1 a lighthouse, decides to station its tspop

2 third party procedures, shall be initiatedabyritten 2 otherwise seeks to assert its jurisdictioimtand

3 request for consultations delivered by thputisg 3 build up its position in relation to a dispthat

4 investor to the disputing Party." 4 everybody already has identified as existmgl

5 This obligation to consult must, of coytse 5 thereby seek to improve its claim. Theredgaint in

6 performed in good faith, and it is also pratkd on 6 giving effect to a position where a partyesleng

7 the existence of a dispute. And the aimas tie 7 literally sometimes just to try to put factstbe

8 parties may be able to resolve and, through 8 ground.

9 consultation, seek to resolve the disputeauith 9 So that is the basic thinking behind wiust#alia
10 arbitration. 10 is saying that 14 October 2020, the datbeféquest
11 It would follow that although the disptigs been 11 of the consultations, at the latest, is dhevant
12 notified through the request, and there neay b 12 date in this case. And that's also why weaen
13 subsequent events that, for example, fallinihe 13 a little hesitant of just accepting the Cla's
14 dispute and amount to a breach of the treatyhunal 14 suggested date of 13 August 2020 -- tha&ieislate of
15 will always be wary of a party seeking to guibsequent 15 the alleged breach -- as at that date Aisstrad not
16 facts on the ground simply with a view to roying its 16 been formally notified of the alleged breaak the
17 position on the dispute. 17 claim being brought with respect to that bihea
18 This is not a strict rule, but we sayst is 18 But we do say that this is an issue mimtj where
19 a rule that's really going to the weighttf t 19 there is no one answer. For example, thestov would
20 evidence. It's of less value to you as bufal if, 20 not be appropriately protected if, prior et@the
21 subsequent to the request for consultatidrerehe 21 alleged breach, the state had engaged in some
22 state or the investor has been seeking twehhe 22 potentially unlawful acts that reduced therafions of
23 position in relation to the substantive besin 23 the investor in the home state. To simitfacg if
24 operations. 24 an investor had purported to create substahtisiness
25 That approach, which reflects a more ggne 25 operations a few weeks before it allegesdbrear

Page 5 Page 7
10:39 1 approach in terms of assessing evidenategbs both 10143 1 before the alleged breach, this is a mattebunal

2 parties' interests. Investors should nahénusual 2 would likely also consider when assessing/egie

3 course, be able to improve its position orstariive 3 dates.

4 business operations by putting new facts ergtbund, 4 Al of this comes with the caution thatcolurse

5 such as suddenly employing 50 new people titer 5 the Tribunal is going to have in mind that gbing to

6 consultation period has begun. And likewtise,state 6 be very important to approach past casesfeseree to

7 should not, in the usual course, be able prone its 7 the specific treaty wording they're lookinglatt also

8 position by seeking to impact the status ef th 8 very much by reference to the specific fauas they

9 investor's operations. And those operatidtiseo 9 are looking at. Of course, there's the trpatgt
10 investor and their viability may -- for exaegn the 10 that many treaties don't have the same sfeps
11 case of a holding company -- be very suddegth how 11 consultation, followed by notification, folled by
12 the underlying investment is treated withia t 12 denial. But the facts also, as we sougimnidicate,

13 respondent state's jurisdiction. 13 are also very important in the given case.
14 So the position, as we see it, is broadlogous 14 We do see as persuasive the reasonthg in
15 to what one sees in a state-to-state casgewahcourt 15 Guaracachi case. That's F2/69/142 (RLAi6@)e could
16 is looking at the issue of effectivité inase where 16 go to that, please. Paragraph 376, pickinigam the
17 they are seeking to establish who does @& doehave 17 end of the first line:
18 a good title to territory. And the long-siary 18 "The Tribunal cannot agree with the Chaiils when
19 approach of the ICJ, and of course othaurtals, is 19 they argue that the Respondent is precluded f
20 to place limited or no weight on supposeddtifité 20 applying the denial of benefits clause retively.
21 after the date of crystallisation of the disp 21 The very purpose of the denial of benefits igive
22 The rationale for that applies equallgeherhe 22 the Respondent the possibility of withdrawtimg
23 basic point is that a tribunal will not beafty 23 benefits granted under the BIT to investdne wmvoke
24 assisted in a legal assessment of title winetate, 24 those benefits. As such, it is proper thatdenial
25 knowing that there is a dispute, decidesutinl b 25 is 'activated' when the benefits are beiagrsd.

Page 6 Page 8
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10:45 1 377. The Contracting Parties to theduld have 10:49 1 the same applies so far as concerns tfizez2mber]

2 agreed otherwise, but they decided not tado s 2 2020 and 14 June 2021 dates.

3 Instead they agreed that a Contracting Pauidaeny 3 So with your leave, | would move on to sfigen 4.

4 benefits (including the benefit of having spite 4 And again, if we can go back to Article 11¢i}he

5 decided by an arbitral tribunal) subject tcetimey 5 treaty on the screen, at F1/1/158. Thank you.

6 certain conditions, none of which entails thath 6 If we could go, in fact, on to the nexgea

7 denial is only effective in relation to dispsitarising 7 because here, as a starting point, of couesarev

8 after the notification of such denial or nyather 8 focusing on the phrase "substantive business

9 limitation period ..." 9 operations”. And the Tribunal already hadoard our
10 Et cetera. 10 point that the term "substantive" alreadsffitsnports
11 "378. On the contrary, the Tribunal agréhat the 11 the requirement that the business operatiemsal and
12 denial can and usually will be used whenawdnvestor 12 genuine, and as such would not include dpesaset up
13 decides to on invoke one of the benefitheRIT. It 13 for a sham purpose.
14 will be on that occasion that the respon&eate will 14 The need for the business operations ted,
15 analyse whether the objective conditiongterdenial 15 authentic and genuine is, as we understdrahitthe
16 are met and, if so, decide on whether tooseits 16 Claimant's pleadings, common ground, andr'tli
17 right to deny the benefits contained in thg, Bp to 17 understand the Claimant to withdraw from frastition
18 the submission of its statement of defence. 18 in its opening submissions on Monday. Budafrse our
19 379. As a matter of fact, it would bel dor 19 position as to the need for the substantiginess
20 a State to examine whether the requireménts o 20 operations to be real, authentic and gerisiine
21 Article XII had been fulfilled in relation to 21 supported by the various cases that the
22 an investor with whom it had no dispute wbeter. In 22 Solicitor-General took you to on Monday mogni
23 that case, the notification of the deniadbefiefits 23 THE PRESIDENT: Maybe | should say: the Tribuggliestion
24 would -- per se -- be seen as an unfrienally a 24 goes to whether you can have real, genuiemtpns,
25 groundless act, contrary to the promotioforign 25 authentic operations. Because in realtlife,

Page 9 Page 11

10:47 investments. On the other side, thelfiodint of the 10:51
aforementioned requirements is not staticcamdchange
from one day to the next, which means thiatanly
when a dispute arises that the responderd Bitte

1 1 operations are there, yet they are thoere purpose
2 2
3 3
4 4
5 able to assess whether such requirementsedrant 5 why we thought that the very words of "gentiine
6 6
7 7
8 8
9 9

that is not really the business purpose afehe
operations, but for a different purpose thahis
case would allegedly be treaty protectiond Arat is

decide whether it will deny the benefits af theaty
in respect of that particular dispute."

So we would submit that is persuasiveaitag.
But within that persuasive reasoning, thegedggree

"authentic", "real" do not necessarily ansaar
guestion.

MR WORDSWORTH: Absolutely, Madam President, améht to
approach that through two angles: first, siseié of

10 of flexibility that is being accorded to ttnéunal. 10 interpretation, of course good faith intetgtien; but

11 | would note that Guaracachi is citechveipproval 11 then the second prism, which is of perforreanad good

12 in Big Sky v Kazakhstan -- that's Exhibit RIBA -- 12 faith performance.

13 which you'll recall the Claimant relied onopening, 13 What I'm doing in making this introdugtor

14 and | refer you to paragraph 276. There,may 14 submission is that when you're looking atiéinen

15 recall, the tribunal saw the need for soreilfility 15 "substantive" and you're interpreting thza asatter

16 because it was concerned about pre-notips bteng 16 of good faith -- and of course the Tribur@¢slthat

17 taken by the state to undermine the subsgeabtisiness 17 under Article 31(1) of the Vienna Conventiethe word

18 operations in the home state. 18 "substantive”, as understood correctly asigenreal,

19 Before departing this topic, there isgbit on 19  authentic, takes on the meaning of "genuaseh not

20 the facts, which is to make the point thahia case 20 being of a sham nature, i.e. put in place for

21 not too much turns on whether the Tribundaat were 21 an improper purpose.

22 to settle on dates 1, 2, 3 or 4, becaus@e@dsp as 22 One gets to that, as a matter of godid fai

23 we understand it, pointing to a marked ireeaat 23 interpretation, simply by asking the questmuld it

24 activity between dates 1 and 2, the allegeddh [and] 24 have been the intention of the treaty patties

25 the request for consultations; and as werstate it, 25 establish a test for "substantive businessatipns”
Page 10 Page 12
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10:52 1 that could be subverted by the creatidrusiness 10:56 1 obligation to arbitrate in good faith. é3zan get that
2 operations in essence in bad faith, in oriteply to 2 by various routes: of course, one gets thgre b
3 deprive the host state of the important rajliieing 3 Article 26 of the Vienna Convention, obligatim
4 able to deny benefits? 4 perform in good faith. It applies to all intational
5 So as a matter of good faith interpretagiurpose 5 agreements. Of course, one also gets therenaster
6 does feature; but it also features as a mzftgwod 6 of general principle. And of course, in thése, the
7 faith performance of the arbitration agreement 7 Claimant has on multiple occasions asserted th
8 If | can take this in a number of steps. 8 existence of an obligation to arbitrate in@aith in
9 First, as is common ground between thiéegaand 9 the various preliminary issues that the paitizve
10 as is, of course, supported by the ordinanyling of 10 been fighting over. And indeed, the Tribumed taken
11 Article 11(1), as well as multiple cases,dbaial of 11 the step in its procedural order of 12 Sep&rd023 to
12 benefits provision applies just as much éoetkistence 12 refer to this essential principle.
13 of the offer to arbitrate as it does to thigstantive 13 And where a claimant state seeks to ptevstate
14 provisions of Chapter 11. 14 from being able to exercise a right thatttbaty
15 Of course, you can see that if we go bathke 15 confers with respect to the offer to arbitrdtirough
16 preceding page, because the ordinary meahthg 16 establishing business operations in a clalmedk state
17 words ... (Pause) 17 for the purpose of defeating that right, treh seeks
18 "Following notification, a Party may dethg 18 to rely before the arbitral tribunal on thet§ on the
19 benefits of this Chapter: ..." 19 ground that it has brought into being, &ngaged in
20 And of course "this Chapter" includesdffer to 20 a performance of the arbitration agreemeattith
21 arbitrate and all the related provisionsent®n B of 21 otherwise than in good faith. And it follottsit the
22 Chapter 11. 22 motivation or the reason for setting up therations
23 As is also uncontroversial, the Clainteag 23 very much do matter.
24 purported to accept the offer to arbitratga@ioed in 24 One can see that again in one of Prafesso
25 Article 20; and of course a claimant is rimédo 25 Bin Cheng's classic formulations. If we coluhve
Page 13 Page 15
10:55 1 change any of the terms pursuant to wancbffer to 1058 1 F2/101/6 on the screen, please. This is
2 arbitrate was made or that condition its exis¢ or 2 Exhibit RLA-101. If I can pick it up roughhalfway
3 application. These are all established, ofsm by 3 down:
4 the relevant treaty parties, and all the Glaintan do 4 "A reasonable and bona fide exerciserigfta in
5 is either accept the offer or not accept fferolt 5  suchacaseis one which is appropriate aressary
6 cannot change any of the relevant conditions o 6 for the purpose of the right (i.e. in furthesa of the
7 preconditions_ 7 interests which the right is intended to mttelt
8 Of course, when the offer is accepted,itha 8 should at the same time be fair and equitbleetween
9 generally regarded as establishing an agreadmen 9  the parties and not one which is calculatqatdoure
10 arbitrate, which is likewise generally regatés being 10 for one of them an unfair advantage in thietof the
11 governed by international law. And of coutsevery 11 obligation assumed.”
12 difficult to see what other law it could bevgrned by 12 And the premise of the Tribunal's questias that
13 in a situation where the offer is containeithivw 13 there s precisely such a calculation.
14 a treaty governed by international law ahthal 14 THE PRESIDENT: So would you say this is an almiiske
15 Claimant does is to accept the offer; ittazimange 15 arbitration agreement?
16 any of the terms, it can't change the naifitee 16 MR WORDSWORTH: | am going to come to that, Madarmesident,
17 offer. So the resultant agreement must kerged by 17 inamoment. Butyes, of course you caritsbeough
18 international law. 18  the prism of abuse of the arbitration agreem&he
19 Now, two things follow from those prelimary 19 submission that I'm making before | get &t fhoint is
20 points. First, the offer has been accepibptst to 20  actually: it's a failure to perform the ardiion in
21 the right of the host State to deny benefis.part 21 good faith.
22 of its acceptance, the Claimant has accéipatdhe 22 You can go that extra step, as of couraey of the
23 State may deny the right to arbitrate inaiert 23 cases on abuse of right or abuse of procgssd they
24 specified situations. 24 characterise there being a specific abutieeaight
25 Second, the agreement to arbitrate jecto the 25  toarbitrate. We're putting this slightlyfeirently,
Page 14 Page 16
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11:.00 1 in the sense there is an obligation tioparthe 11:.03 1 If we look at Phoenix Action at F2@4(RLA-91),
2 arbitration agreement in good faith; herd\as 2 paragraph 107:
3 identified, there is a failure to perform that 3 "The principle of good faith has long been
4 arbitration agreement in good faith. 4 recognized in public international law, ais ialso in
5 THE PRESIDENT: And the difference is a differencéevel 5 all national legal systems. This principlguiees
6 because the threshold for abuse of righigisei? Or 6 parties 'to deal honestly and fairly with eatfer, to
7 what difference does it make to say "perforceanot in 7 represent their motives and purposes trughfatid to
8 good faith” as opposed to "abuse"? 8 refrain from taking unfair advantage ..." Tinigciple
9 MR WORDSWORTH: Potentially, there is a differempoessibly 9 governs the relations between States, butladskegal
10 in threshold. It's rather unclear, isn'tB8cause 10 rights and duties of those seeking to assert
11 when one looks at the case on abuse, théiratis 11 an international claim under a treaty. Nobsiugll
12 conflation between a failure to exerciseritjiet to 12 abuse the rights granted by treaties, ané mor
13 arbitrate in good faith, and then leapingdittle 13 generally, every rule of law includes an iegliclause
14 bit to say: well, that is positively an aboseight 14 that it should not be abused. This is stfaed
15 or abuse of process. 15 example by Hersch Lauterpacht:
16 THE PRESIDENT: But that's the cases. I'm istiexetin the 16 "There is no right, however well estatsi$ which
17 concepts, in the reasoning. 17 could not, in some circumstances, be reftsgagnition
18 MR WORDSWORTH: | think the concepts are veryyvdosely 18 on the ground that it has been abused.™
19 related indeed, because the existence ahiinge is 19 Then as to the issue of the effect of the
20 predicated on the failure to exercise thiet liiggood 20 motivation, which question 4 asks, becauseetls
21 faith. So maybe it's just a difference imi of 21 a lack of good faith and/or an abuse, theye a
22 formulation, as opposed to a real differénche 22 inevitably procedural consequences so fapaserns
23 principle. 23 denial of benefits. The right to arbitrateler the
24 THE PRESIDENT: | see abuse as a manifestatitimeof 24 arbitration agreement, which must be performegood
25 principle of good faith, but I'm not sure abthe 25 faith, must be "refused recognition", to barthe
Page 17 Page 19
11:.02 1 level. 11:06 1 words of Hersch Lauterpacht.
2 MR WORDSWORTH: Yes. Well, certainly the subrmissive are 2 So on the assumed facts of question 4| is
3 putting to you is about that same manifegtatio 3 inadmissible and the Tribunal would be preetiiom
4 a failure to act in good faith. 4 exercising its jurisdiction.
5 If one continues with what Professor Bhefyg is 5 Can | then turn briefly to the issue af "n
6 saying: 6 investor" and "no investment".
7 "A reasonable exercise of the right isardgd as 7 THE PRESIDENT: Can | just ask one clarification.
8 compatible with the obligation." 8 | understood you before to say that yobngssion
9 And that, of course, is here the obligatm 9 is that there is a performance that is ngood
10 arbitrate in good faith. 10 faith, and therefore a breach of the treatyd your
11 "But the exercise of the right in suahanner as 11 final sentence rather made me think that gabmission
12 to prejudice the interests of the other eunting 12 was a reference to the Hersch Lauterpachegtrat
13 party arising out of the treaty ..." 13 your submission is rather one of abuse.
14 And this is precisely what is happenisger the 14 So you will tell me it makes no differerio the
15 assumed facts: the Respondent State haviimgeaest 15 end, and you will probably be right, legalBut just
16 in being able to see that the terms of itee@ment to 16 to make sure that | well understand what the
17 arbitrate are not undermined by subterfuge. 17 submission is.
18 And he continues: 18 MR WORDSWORTH: Sorry, the submission is botlope | was
19 "... is unreasonable and is considered as 19 clear.
20 inconsistent with the bona fide executiotheftreaty 20 THE PRESIDENT: Okay, good.
21 obligation, and a breach of the treaty." 21 MR WORDSWORTH: As | said, as to the issue ofdffect of
22 One can see then, in a case like Phdeatian, how 22 the motivation, because there is a lack ofigaith
23 that analysis then turns into the analysabofse. 23 and/or an abuse.
24 And there is probably the correspondencedmtwthe two 24 THE PRESIDENT: Okay, good. That's clear.
25 principles: the failure of good faith and #imise. 25 MR WORDSWORTH: So absolutely we put it on boisés,
Page 18 Page 20
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11:.07 1 insofar as there is a difference. 11:11 1 to look at all the relevant facts. Infhets of this
2 (Slide 2) So, Madam President, if | cam toriefly 2 case, when we say all that's happened idtthahas
3 to the issues of "no investor" and "no invesith 3 acquired the astonishingly valuable sharégineralogy
4 The Tribunal will recall that the Claimaott Monday 4 for nothing, and then MIL has transferred éhwealuable
5 handed up a list of cases, and on that fighk 5 shares to Zeph for nothing, and we also knbatvs the
6 there were 40 or so that were said to go®o "n 6 purpose behind that transaction, that's jfsatre
7 investor"/"no investment". It wasn't beingdsahat 7 which helps you identify that there has bezn n
8 particular issue they went to or why theyratevant. 8 contribution. Looking at those relevant fattere
9 You will also recall that on Monday we gt 9 has been no contribution, no making of anstment.
10 a two-page slide identifying the relevanatye 10 THE PRESIDENT: Do | understand your submissiamectly
11 language in the cases on "making ... animesy", the 11 that if the Tribunal thinks that an investiriess the
12 specific Article 2(d) issue, and we identifibe 12 inherent characteristic of contribution, thetually,
13 language; we identified whether there wasrribution 13 in and of itself, would suffice to requireafocation
14 in those cases. 14 of resources by the investor?
15 (Slides 3-5) So that table is now onsttreen 15 MR WORDSWORTH: That's correct, Madam President.
16 before you. What we've done is simply to, addar as 16 THE PRESIDENT: And that the word "making" doesforce
17 we can see, the cases from the Claimaritisigled up 17 that understanding? Or do | over-interpieatyou're
18 to you on Monday that go to that issue ofntiad&ing of 18 saying?
19 an investment. So we hope that is of asgista 19 MR WORDSWORTH: Well, I wouldn't put it as "rean€ing"”,
20 | don't propose to take you through tiwat, but 20 because we're putting these as separate point
21 | suspect all these cases are reasonablijdatnithe 21 interpretation. But if you look at some loé tases,
22 Tribunal. You will see the key point is thia¢y all 22 what you do see is that they treat them iag be
23 have different wording, and indeed theyralblve some 23 reinforcing.
24 form of active contribution by a foreign ister. 24 | think it's AMF or Rasia where theyoeking
25 THE PRESIDENT: | have been asking myself whether 25 specifically at the treaty language, inclgdine fact
Page 21 Page 23
11:09 1 distinction active/passive is not unnemgsbecause 11:13 1 of making an investment. And in lookihghe question
2 if you have a requirement for a contributiten 2 of whether an investment has inherent charstits,
3 a contribution is making an allocation, andt seould 3 even though it's the "every kind of assetétgp
4 imply an active behaviour, would it not? 4 language, it is saying: yes, because we lbak the
5 MR WORDSWORTH: Well, that -- 5 relevant language.
6 THE PRESIDENT: That could be an argument, lettstighat 6 So you can get there really looking dtegit
7 way. 7 separately or together.
8 MR WORDSWORTH: Well, we say -- 8 THE PRESIDENT: Thank you.
9 THE PRESIDENT: If we didn't have the word "makiimgre, 9 MR WORDSWORTH: If | can just pick up very quickiyfew
10 would we discuss or not the requirement dfative" 10 points on the evidence that came out yestehda go
11 contribution? And is a contribution not IBfidition 11 to our case on there being no investor, westment.
12 "active"? That is my point. 12 Firstly, that Mr Palmer appeared to atctgd in
13 MR WORDSWORTH: Madam President, we would, beeavesd get 13 financial terms that there had been no dmuttcn. Do
14 there through the definition, correctly urstieod, of 14 you recall yesterday his suggestion, adlizafzk
15  the term "investment". Because "investmefitself, 15 position in the absence of any meaningfurfaial
16 under AANZFTA, as | submitted on Monday, rieggithat 16 contribution, he was saying: well, look & there fact
17 there be the inherent characteristics ofaestor, 17 of them being a Singapore company and hakimghares;
18 i.e. some form of contribution, i.e. risko Bu're 18 the shares in the Singapore company andgifis that
19 already there. 19 attach to those shares and the specificréesatf
20 But we're making a separate, freestarsiibgission 20 those shares, that somehow in itself wasngaome
21 specifically with respect to the ordinary mieg of 21 form of a contribution to Mineralogy. Thatanscript
22 "make ... an investment", which itself, wesdy, does 22 Day 2, pages 211 to 212. And we just sagpofse,
23 require you to do something. What doesjiire you 23 that is not any meaningful form of contribati
24 to do? It requires you to make a contrilsutio 24 So no initial contribution; and likewise
25 And when you're assessing what is reduyrau have 25 contribution by way of the so-called "active
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11:15 1 management". 11:19 1 Zeph ..."
2 Of course, none of the people relied owitreesses 2 Tellingly:
3 are here, save for Mr Palmer. And there are n 3 "... if I had decided to pay it -- or, 8oiif the
4 documents to support the alleged contributioough 4 Claimant wanted it, they could have got it."
5 some active management, save for the alleged 5 So there indeed the corporate forms ahg tr
6 contribution of Emily Palmer, which you'll etwas 6 ignored and one sees that what's really happéere,
7 covered yesterday in the evidence, and thase w 7 which is that it is Mr Palmer who controls whappens,
8 reference to the function she fulfilled at kftialogy. 8 Zeph has done nothing, and the actual compéoatns
9 But of course, she would anyway be fulfillithgt 9 are neither here nor there.
10 function, regardless of whether she is saltave 10 It's useful here to point to the unchragk
11 a Zeph hat on or not. And | refer you to Ray 11 evidence of Professor Lys that the profitMaferalogy
12 page 237, lines 13 to 22. 12 somehow count four times as retained earnitigge
13 You'll recall the third way the contrilmt was put 13 could go to D2/7/16, and this is Professa’d gecond
14 was by way of the supposed reinvestmentafitpr And 14 report. (Pause) You see paragraph 57 diothem:
15 of course that fails at the first hurdle tidle 2(j): 15 "To the extent that the decision to repabfits
16 there was never an investment in the fiestgl You 16 instead of paying them out can be consideffledm of
17 don't even get within this provision by refere to the 17 investment from an economics point of viewghs
18 definition of returns in the treaty. 18 a decision represents an investment madeitgrddogy
19 (Slide 6) Then as to the second poinichvis that 19 to reinvest them into itself, and Zeph hasale®
20 the supposed return has to be invested b@ldimant, 20 whatsoever in that decision -- Zeph cannotrobor
21 there was never a recommendation even ofidedid by 21 force that issue. (As an aside, Mr Palnmehjs
22 the Mineralogy directors. That's Day 2, gJe228 22 capacity as owner of MIL, also has no disagtin the
23 lines 6 to 10. And Mr Palmer accepted thagis 23 matter. | explain this matter in more detainy
24 a requirement for a dividend to be declaaed,we can 24 discussion on the board of directors ...)"
25 see that on the slide, we've got the relesradence, 25 Could we then go to footnote 32 at thigobo of the
Page 25 Page 27
11:17 1 and that's Day 2, page 222. You see fierg 11:21 1 page:
2 accepting what is plain from the relevant s&aaf the 2 "I note that the logic underlying the Ghaint's
3 Mineralogy constitution. 3 assertion leads to a paradoxical conclusiauatiruple
4 (Slide 7) He also accepted that the anac@dunts 4 counting any retention of earnings by Mineggtdirst
5 could not somehow be changing retrospectiwbigt had 5 as an investment by Mineralogy, second aswstment
6 happened in the relevant financial year; $hat' our 6 by Zeph, third as an investment by MIL, amdlly as
7 second slide here. That's Day 2, page 232: 7 an investment by Mr Palmer."
8 "Question: ... the decision to approveabeounts 8 So of course it just doesn't make sehseyhy
9 can't be changing what happened retrospegiiveéhe 9 this is being put to you. And all these sammiats on
10 financial year to which the accounts rela¥@? would 10 the absence of contribution also go to tlseade of
11 agree with that? 11 risk. Mr Palmer was unable to point to agally
12 "Answer: Yes." 12 relevant risk.
13 (Slide 8) It also became all the morelent that 13 (Slide 9) If we go to the fourth slidedehat's
14 what is happening in terms of any relevantsilens is 14 at page 269 of the transcript of Day 2.irktwe have
15 that these are taken by Mr Palmer, and thar@ht 15 a slide of this. You see there, there wassence
16 simply does not enter into the picture in amganingful 16 the acceptance that the inherent risk wissofg the
17 way. You can see that at page 230 of yesferd 17 dollar; and Mr Palmer said:
18 transcript: 18 "Of losing the dollar, but also losingpait of it
19 "Question: So we can just ignore the cxafe 19 is rights and obligations that you have iarek;
20 forms? 20 they're dealt with in the constitution of the
21 "Answer: All I'm saying is that | dolite my 21 companies."
22 life on corporate forms; | make decision.dAhe 22 So again, there is no serious case ofealyisk
23 decision that | made, in whatever capacigs o keep 23 in making the investment.
24 the money in Mineralogy and not pay it to Zep 24 Madam President, may | hand over to BeafieBrown
25 And | acknowledge that it could have beaid to 25 to continue.
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11:23 1 THE PRESIDENT: Thank you. 11:25 1 protection ..."
2 PROFESSOR BROWN: (Slide 10) Madam President, neesrdf 2 So if there is a pre-existing disputenthe
3 the Tribunal, | will be addressing the thirgkgtion 3 foreseeability is not relevant.
4 that you posed, on the foreseeability issinghwof 4 Foreseeability is relevant where thereoisyet
5 course arises in the context of the abusecnfigss 5 a dispute, but there is a need for a tesi adéther
6 objection. 6 the dispute that is then notified in the fatisr
7 To recall, that question is an assumpto, it is 7 a motivating factor for the restructuring. ddin the
8  anassumption in three parts, followed byralmer of 8 first part of assumption 1, it matters that th
9 questions. 9 restructure has taken place with an abusiygoge in
10 First, we were asked to assume thatocation 10 mind, and there is no question that it hdadhtaken
11 restructures to gain treaty protection wiipecific 11 place with an abusive purpose in mind. Thesa s all
12 disagreement in mind; and that in that dages 12 the more clear because there is a foresediaplate,
13 corporation has that specific disagreementii, 13 and the intent is to gain investment treatygetion
14 it means that it's foreseeable. We arediskad to 14 with respect to that dispute.
15  assume, further, that the disagreement istiquredoes 15 Then in part B of the assumption, thaglisement
16 not lead to the invocation of treaty protacti And 16 doesn't lead to the invocation of the trgatgection.
17 then we are asked to assume, finally, thathan 17 This is different from the usual situatiorhere
18 disagreement arises, as such not foreseeabtethe 18 an investor may make an investment, andhisbe
19  Tribunal's question in relation to theseetsteps was 19 structured in order to secure the benetiteafty
20 whether the invocation of treaty protectionthe 20 protection, including ISDS protection, widspect to
21 other disagreement is abusive or not. 21 any unknown future dispute.
22 And then, Madam President, members of theinal, 22 Of course, there's nothing wrong with.thEhere
23 there were a few add-on questions: whetteeatiswer 23 are multiple decisions and awards that contirat it
24 would change if, instead of saying "disagreett) which 24 is permissible to structure investment te tattvantage
25  you chose as a neutral term, we would use/ting 25 of an investment treaty in respect of unknéwtuare
Page 29 Page 31
11:24 1 "dispute” [or] we would use the term "mea% 11:27 1 disputes. And there are multiple autfesibn that
2 I'll begin with the first part of the agsption: 2 point: Mobil v Venezuela, RLA-92, is one swaithority,
3 that is, if a corporation restructures to dgesaty 3 and there are several others which | dond tee
4 protection with a specific disagreement indnind if 4 trouble with you.
5 it has it in mind, it means that it's fored#ea 5 But in the assumption which has been pexvito us
6 The way that assumption 1 is stated @aofse 6 by the Tribunal, there is an abusive purposbe
7 correct, but it's not the case that foreséigaisi 7 restructure in the first part of the assumptiénd in
8 the only relevant test. There is also theatibn 8 Australia's submission, that abusive purpesmaot
9 where there is a pre-existing dispute, whichell 9 simply be put to one side when assessing hdmgiens
10 known from the Philip Morris Asia case, whisfiRLA-95, 10 next, even though that disagreement thantrestor
11 and other decisions and awards such as Rac Ri 11 had in mind doesn't lead to the invocatiomeéstment
12 v El Salvador, RLA-43, [and] Tidewater v Veuela, 12 treaty protection.
13 which is RLA-93. And these are all collectegether 13 So turning to the third part of the asgtiom,
14 in the Philip Morris Asia award at paragraphs 14 where there is another "disagreement", tadhese
15 to 554. 15 Tribunal's neutral term, which as such is not
16 (Slide 11) One of those other decisiomsavards 16 foreseeable. The question here is whetker th
17 is of course Mobil v Venezuela, which is RRA- And 17 invocation of treaty protection is abusivéhiase
18 the tribunal there said, at paragraph 20%wil 18 circumstances.
19 extracted on the screen, that: 19 We say this has to be a fact-sensitivicemahich
20 "With respect to pre-existing disputés, t 20 has to take account of all of the relevant
21 situation is different and the Tribunal cdess that 21 circumstances. And there are three spemifias of
22 to restructure investments only ... to gaiisgiction 22 facts that are likely to be important in that
23 under a BIT for such disputes would congjttd take 23 assessment: firstly, what the substancettseofecond
24 the words of the Phoenix Tribunal, ‘an almisiv 24 disagreement; secondly, the timing of thesedc
25 manipulation of the system of internationakistment 25 disagreement; and thirdly, the measure wikiah issue
Page 30 Page 32
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11:28 1 in the second disagreement. | will adsithese in 11:31 1 Serbian companies were already in dispitkethe
2 turn. 2 respondent, the Republic of Serbia, and héacirbeen
3 The first of these factors is the substafche 3 in dispute with the Serbian authorities fansd
4 second disagreement. And this is relevaheife is 4 12 years at the time of the restructuring.
5 any connection between the two disagreemié iy, 5 At paragraph 208, as you can see onithe ghe
6 for instance, involve the investor being exgubt® the 6 tribunal observed that:
7 same sort of state conduct, which the invdsier 7 "... what needs to be foreseeable isputis
8 responded to already through seeking theytreat 8 originating from deteriorated circumstancésaiing
9 protection in the first place. 9 an investment in the host State. The ablise is
10 It would also be relevant if the secoisgreement 10 manipulating the system, being aware thas faicthe
11 concerned the same state actors, the saestriment 11 root of a dispute ..."
12 vehicle, and the same investment -- for imcstathe 12 And | interpose that that is the typéaators
13 same investment contract, such as a staeragnt -- 13 that I've been outlining in the present case:
14 as well as any other relevant factors. Massto be 14 "... have already taken place negatiaéfcting
15 a holistic assessment. 15 the investment and could lead to investnreaty
16 Another relevant factor may be the ineatent of 16 arbitration, irrespective of how a claimaiidls the
17 the same specific state representative, vthere are 17 same facts as leading to a 'domestic’ or
18 cases of personal animosity. For examplerevh 18 an 'international’ dispute.”
19 something is happening like two bulls ardibgtheads, 19 (Slide 13) In Cascade v Turkey (RLA-38pase
20 first in relation to disagreement 1 and tthensame 20 which | took you to a number of times on Maydhorning,
21 thing happens in relation to disagreemetite?) we say 21 here the Belgian claimant had acquired sharéMD,
22 this is a relevant factor in relation to ddasng 22 a media company in Turkey, which was being dbwn on
23 whether commencing an investment treaty claim 23 national security grounds as part of the Gowent of
24 relation to disagreement 2 would be abusive. 24 Turkey's actions against the movement indpiiyethe
25 Turning to the timing of the second disagent, 25 exiled cleric Fethullah Giilen.
Page 33 Page 35
11:29 1 one can think of hypothetical examplescivitirow this | 11:32 1 | took you, as | said, to a numbepassages of
2 issue into sharp relief. For instance, supplos 2 Cascade on Monday, but not to this partiqodaiagraph.
3 situation is that the corporate restructuaisied 3 At paragraph 347, the tribunal held that:
4 out in week 1 to gain treaty protection with 4 "... the Tribunal agrees with prior awatfuist
5 disagreement 1 in mind; that might be a tarati 5 describe foreseeability as a continuum between
6 measure. But then in week 2, disagreemens@saand 6 unforeseeable disputes and highly probabjrités,
7 that might be the cancellation of a permihdAhen in 7 with most cases falling somewhere betweertvtbe
8 week 3, the treaty is invoked in relation to 8 extremes (and thus, by definition, not prdgiae
9 disagreement 2, being the cancellation op#renit. 9 either). That is because in many cases, f&peci
10 Now, it would appear rather odd for thattto be 10 government action is preceded by some pefiod
11 considered abusive. There has been no measbther 11 deteriorating relationships, and the longer t
12 than for the purposes of treaty protection fo 12 relationship deteriorates, the more foredeestverse
13 an abusive purpose during a period of justvieeks. 13 State action may become. That is presunvetijythe
14 There has been no possibility for the statget any 14 Pac Rim tribunal described the exercise afvag
15 benefit in relation to a genuine investmezfote 15 a line on the continuum as not necessaedgraut,
16 a claim is submitted. 16 and 'recognize[d] that, as a matter of prakti
17 These first two factors, substance anihg, 17 reality, the dividing-line will rarely be hin red
18 explain why recent cases have emphasised the 18 line, but will include a significant grey are And
19 significance of there being deterioratingtiehs 19 that is precisely why it is necessary to cohd
20 between the investor and the host state. 20 a holistic analysis that focuses on all r@feactors
21 (Slide 12) In this respect, in the caBafB 21 and not to focus too rigidly on just one,sas the
22 v Serbia, which is RLA-136, which is extrattn the 22 precise degree of foreseeability on the dfate
23 slide, the claim was brought by two Serbiampanies 23 investment. In considering all relevantdestthe
24 which had acquired Luxembourg nationalitytigh 24 Tribunal does agree that there will be a tigbshold
25 a restructure in 2019, in circumstances wiieréwo 25 to meet the test for showing abuse of protegghat
Page 34 Page 36
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11:33 1 is because it will be only in unusualwinstances that | 11:36 1 same sort of state conduct by the sarteeattors,
2 the evidence points to a likely sham transactiather 2 particularly in a context of deterioratingatébns or
3 than one made for genuine commercial purpoBas. 3 personal animosity, and where that condutitésted
4 a high threshold for proving abuse does noatto 4 at the same investment vehicle.
5 a requirement to prove that adverse Stateraisti 5 Secondly, where the second disagreement is
6 already highly probable on the date of thegtment." 6 sufficiently proximate in time; again, thisirmzp
7 (Slide 14) And in this case, in Cascadeirkey, 7 a fact-specific enquiry. In the usual couifseis
8 the tribunal ultimately held, at paragraph,4h4t the 8 happens many years later, it may be insuffilsie
9 claimant's acquisition of the shares in thdieme 9 proximate, leaving aside other considerations.
10 company was: 10 And thirdly, where the second disagreerisen
11 "... designed to repackage under a foriag 11 effected by the same sort of measure, haeterd to
12 an investment actually made by domestic tovesn 12 its character, effect and the relevant authdnat
13 their home State, at a time and in an atneysplthen 13 state measure.
14 adverse actions by the ..." 14 I come then to the Tribunal's furtheldietup
15 The redacted text is no doubt the Turkish 15 guestions. The first of these is what thgsiot would
16 authorities: 16 be if the word "disagreement", which the Tinél
17 "... were reasonably foreseeable.” 17 deliberately chose as being a neutral terene w
18 | come then to the third factor to besidered, 18 replaced by the term "dispute”.
19 and that is the relevant measure at isstieisecond 19 We see the terms "disagreement” anduidiSps
20 disagreement, and whether that specific ¢fpeeasure 20 being interchangeable. This, accordinglgsduot
21 is foreseen. This is also linked to the sdquart of 21 affect our analysis.
22 the Tribunal's question, which I'll come to. 22 (Slide 15) This is consistent with thdlswaown
23 Here what is relevant is the characté¢hef 23 dictum of the International Court of Justidadch was
24 government measure; in our case, being sldtige 24 exemplified in the ICJ's judgment in GeorgRussia,
25 measure adopted by the Western AustralidiaPant 25 which is RLA-133, at paragraph 30, where the
Page 37 Page 39
11:34 1 that effected a unilateral modificatiortta$ 11:37 1 International Court of Justice collectisccbnsistent
2 State Agreement. This is, firstly, what waeatened 2 jurisprudence on this matter:
3 in relation to the mine continuation propossésie 3 "The Court recalls its established cage.la
4 involving the CITIC parties; secondly, whatswa 4 beginning with the frequently quoted statentnthe
5 anticipated might be used in relation to tldniral 5 Permanent Court of International Justice @ th
6 South proposal and the arbitration proceedimgd 6 Mavrommatis Palestine Concessions case in:1924
7 thirdly, what in fact happened, with the Amersht Act 7 'A dispute is a disagreement on a point ofdafact,
8 as enacted in August 2020. 8 a conflict of legal views or of interests beem
9 Now, turning to the Tribunal's hypothesishis 9 two persons.™
10 second disagreement, Australia's submissitimat this 10 If the term "measure” were inserted adtef the
11 has to be assessed on a fact-sensitive basis. 11 neutral term "disagreement", that would nthketest
12 We note at the outset that it is not fal&t's 12 more exacting. But that is not the apprazch
13 position that the submission of a claim tuteation 13 investment tribunals. In this respect, éreéb the
14 in respect of such a second disagreementivebwhys be 14 cases | cited in opening on Monday morningi laalso
15 abusive; nor is Australia's position thatdiuld never 15 refer to Australia's submissions in the SGPO
16 be abusive. Clearly there are cases where th 16 paragraphs 312 to 316 and in the ROPO afjfzqola 248
17 substance, the timing and the charactereoirbasure 17 to 250.
18 at issue in the second disagreement willbk that it 18 (Slide 16) On this issue, let me cominéo
19 would be abusive for an investment treatiyrcta be 19 Claimant's slide on foreseeability, which stide 32
20 submitted in relation to that second disapere. 20 of its slide deck.
21 Thus, in Australia's submission, it vl abusive 21 In that slide, the Claimant suggeststttete were
22 to submit a claim concerning the second disagent to 22 certain decisions and awards which suppwed
23 investor-state arbitration in the following 23 propositions. Firstly, that the measurergjviise to
24 circumstances. 24 the dispute must be well defined, and thezeaseries
25 Firstly, where the second disagreememteams the 25 of cases cited in support of that proposition
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11:38 1 Tidewater, Mobil, Aguas del Tunari andrGjo And then | 11:41 1 completed'."
2 other cases that supported the propositigrgraptly, 2 So this was about certain existing dispated then
3 that the specific measure must be foreseeatdethere 3 a future dispute, with no discussion as to the
4 were cited: Philip Morris Asia, again Clorddatland, 4 foreseeability of that future dispute.
5 Alverley and Ipek. 5 (Slide 19) As for Tidewater v Venezuela AR93,
6 But the Claimant's citation of cases urthese two 6 this also doesn't support the proposition tieat
7 headings is incorrect, and I'll briefly godhgh those 7 Claimant asserts. Here the ICSID tribunatdatt
8 decisions and awards. If | can begin theh tiée 8 paragraph 193 that there was:
9 cases cited for the proposition that the nmeagiving 9 "... [a] possibility that a dispute betwebe
10 rise to the dispute must be well defined. 10 Claimants and the Republic in relation to the
11 (Slide 17) The first of those, chronotatjiy at 11 expropriation of the Claimants' assets inéZerela was
12 least, is Aguas del Tunari v Bolivia, whishdLA-185. 12 reasonably foreseeable ...", et cetera.
13 Now, this is, with respect, a rather datesbcérom 13 Now, the Tribunal there is not talkingénms of
14 2005, and it predates many of the decisindsawards 14 identifying with any specificity the exprogiion
15 that have considered this question. 15 measure. It's talking about the substaneedigpute,
16 The tribunal's award and decision onbist is 16 such as, for instance: what is the conflitegal
17 really not to the point. It doesn't subjbit issue 17 views or interests? And here it was theiggntights
18 to close analysis. There is really no disicursof 18 and obligations in relation to a possibleregpation
19 relevant findings by the ICSID tribunal isticase of 19 under the treaty.
20 the foreseeability of the dispute or of theasure 20 (Slide 20) I turn then to Clorox v Venelau
21 giving rise to the dispute, nor is there himg about 21 (RLA-142), and | addressed this case in ogenAnd
22 anything being well defined. 22 the Swiss Federal Tribunal here is conceagaih about
23 The only discussion of foreseeabilityhat case 23 the foreseeability of the dispute, not theipalar
24 concerns the foreseeability of rights and aiwest 24 measure.
25 in Bolivia in relation to the claimant's cession, 25 If we can look at paragraph 5.4.2 orsiiue.
Page 41 Page 43
11:40 1 which you can see extracted at paragraplo the 11:42 1 | didn't show you this in opening on Moypdaut
2 slide. So no assistance can be found frotrathard. 2 I'll bring it up today. We can see in theragt
3 (Slide 18) As for Mobil v Venezuela (RLAZQ this 3 that's not highlighted that:
4 case is, in fact, not about foreseeabilitathir, if 4 "To assess the foreseeability of the desguring
5 we can look at the extract of paragraphs 204285 on 5 the restructuring of the investment, one mosfocus
6 the slide: 6 on the point of view of the investor concern&d the
7 "As stated by the Claimants ..." 7 extent that recourse to abuse of rights aanfignt
8 Quoting from paragraph 204: 8 maneuvers that objectively do not deserve any
9 "... the aim of the restructuring of their 9 protection, it is rather appropriate to aslethier
10 investments in Venezuela through a Dutchihgldias to 10 a specific dispute would have been foresedabl
11 protect those investments against breachtbeiof 11 a reasonable investor placed in the samatisituas
12 rights by the Venezuelan authorities by gajrsiccess 12 the investor concerned."
13 to ICSID arbitration through the BIT." 13 So again, looking at the dispute, nofpiagicular
14 And the tribunal says this was "perfettbitimate 14 specific measure.
15 ... as ... concerned future disputes”. 15 (Slide 21) At paragraph 5.6, the tribuagaplied
16 And in paragraph 205, the tribunal nthes it was 16 this test. And in that case, there had beggeech
17 different with respect to pre-existing digstand 17 made by the former President of Venezuelarevthere
18 that that would be abusive, quoting Phoermitioh. And 18 had been in fact a particular measure tléabban
19 the claimants were indeed conscious of litrding at 19 referred to. But that wasn't specificallgritfied;
20 the highlighted section in the last few lirtbat the 20 it wasn't necessary for that to be specifical
21 Claimants had stated that: 21 identified, in the view of the tribunal.
22 "... they 'invoke ICSID jurisdiction omet basis of 22 Put simply, it was just something that th
23 the consent expressed in the Treaty onlglifputes 23 tribunal -- the court, rather, the Swiss Falde
24 arising under the Treaty for action thatRespondent 24 Tribunal, said that something has to be taresl or in
25 took or continued to take after the restnilctLwas 25 some way likely, but not specifically ideiwif; and
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11:143 1 what was going to happen would actualyeha infect | 11:46 1 investment would not be subject to a simiteasure; in
2 the investment; and that the effect of thatld/de of 2 that case, something like the solar levy.
3 such an extent as to lead to a conflict ddllegews 3 Now, the Swiss Federal Tribunal therebpliaitly
4 or interests between the parties. 4 confirmed that the dispute between the invesind the
5 So again, in the view of the Swiss Federiglunal, 5 host state encompassed not only the adaptzititie
6 no need for an investor to foresee the spatifiasure 6 feed-in tariff, the measure in that case Wes
7 that would be implemented. Rather, what bdzkt 7 originally envisaged, but also similar measuhat the
8 foreseen was a real possibility that somethviogld 8 host state could implement to achieve the sartemme.
9 happen. 9 (Slides 23-34) Now, the Claimant thendccitdverley
10 (Slide 22) I turn then to the Claiman#ises that 10 and Ipek, and these are in fact cases thist &se
11 apparently stand for the proposition thaisihecific 11 Respondent. I'll come to those in a momeuit before
12 measure must be foreseeable. And the Claimeaa 12 doing so, | also note that the Claimant ¢hite
13 cites Philip Morris Asia v Australia, RLA-95. 13 mention other decisions cited by the Respuriddts
14 That is plainly not right on the face of 14 written submissions, like the award in Cascadurkey
15 paragraph 554 of the award. | took you i®phssage 15 (RLA-98). I've raised this case alreadyt tBe
16 on Monday, as | recall. | don't need to riead 16 tribunal there provided a persuasive anglysigch it
17 into the transcript. It is simply there agference 17 described as being consistent with the apprira
18 to there being: 18 Philip Morris Asia, of what must be foresdedbr the
19 "... gain[ing] the protection of an intraent 19 purposes of an abuse of process objection.
20 treaty at a point in time when a specifipdie [is] 20 | took you to paragraphs 350 and 35Jpgnmg on
21 foreseeable.” 21 Monday morning; | don't need to read theryoto again.
22 And then the tribunal said: 22 But we submit that this is the corregirapch in
23 "... [it] is foreseeable when there ieasonable 23 cases such as the present, particularlyxiress
24 prospect, as stated by the Tidewater tritdinéail 24 recognition by the Cascade tribunal thastage might
25 a measure which may give rise to a treatynobéll 25 adopt measure X, rather than measure Y, stgain
Page 45 Page 47
11:44 1 materialise." 11:47 1 a background of a deteriorating relatignbletween the
2 So the tribunal didn't consider it necestzat 2 investor and the host state; and the invegtorseeks
3 Philip Morris Asia could foresee the plain keging 3 to bring a claim in respect of measure X,egathan
4 measure. It could have been some other neetisatr 4 measure Y, is no less guilty of an abuse.
5 interfered with their investment, such as heot 5 (Slide 25) This is also the way that theuals in
6 tobacco control measure having an equivalétte 6 Alverley, RLA-71, and Ipek, RLA-99, should berrectly
7 In any [event], we have to recall thatfingts of 7 understood.
8 this case were peculiar, as | explained imiogg in 8 The Alverley tribunal expressly recognisieat
9 that a very specific measure had in fact bmanced by 9 disputes may evolve over time, such that:
10 Australia, and draft legislation had beenlighbd -- 10 "... it is not necessary that every cont the
11 in the form of the exposure draft of the plaackaging 11 dispute as it is eventually laid before dniteal
12 bill -- well in advance. But even so, thettas 12 tribunal has to be foreseeable."
13 formulated and adopted by the tribunal, didraquire 13 This is paragraph 385. The tribunal:said
14 foresight of that specific measure. 14 "[Instead] [i]t is the dispute, not thetailed
15 The Claimant also refers to Natland 15 claim, which has to be foreseeable.”
16 v Czech Republic, which is CLA-235, whiclaisother 16 (Slide 26) And to turn to Ipek brieflyhish is
17 judgment of the Swiss Federal Tribunal. Toiscerned 17 RLA-99, the tribunal referred to the foredmis of
18 a renewable energy case against the CzealbRepThe 18 a measure which may give rise to a treafyncld hat
19 Claimant made no particular oral submissamghis 19 tribunal recognised that:
20 case in opening. 20 "... a test based on foreseeability rofigs
21 But the Swiss Federal Tribunal held tetause 21 nature include instances in which the spe&ifate
22 the host state had announced its intentialapt the 22 measure has not yet been taken, such thptahise
23 feed-in tariff before expressly abandonirgrieasure, 23 State powers or mechanisms to be used, ammcffects
24 following lobbying from foreign investors ahdnks, the 24 on the investment, are not necessarily krtovthe
25 investors could have reasonably expectedhbat 25 investor."
Page 46 Page 48
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11:48 1 So it cannot be right that this awarany way 11:51 1 well-established rules and principleg ety
2 supports the proposition that it is neceskarthe 2 interpretation.
3 specific measure to be foreseen. 3 Should the Tribunal nevertheless itsappse to
4 Madam President, members of the Tribuhete are 4 request a joint interpretation from the AANZ-reaty
5 my submissions on foreseeability. With yosimpission, 5 parties, the Respondent would respectfullytiask
6 I will now pass to Mr Jesse Clarke. 6 Tribunal to consult the parties prior to isguany
7 THE PRESIDENT: Thank you. 7 such request, particularly identifying thecfie
8 MR CLARKE: Madam President, members of the Trddugood 8 provision or provisions of AANZFTA on whichant
9 morning. 9 interpretation might be requested, and thpgsed
10 | wasn't sure whether the Tribunal inezhtb take 10 terms of any request.
11 a break this morning. We are happy to pricee are 11 Thank you, Madam President, memberseoT tibunal.
12 in your hands, as you wish. My role is togy 12 That concludes my answer to that question.
13 provide you with a brief answer to the fifitestion on 13 THE PRESIDENT: We thank you for this answer.dAwe trust,
14 joint interpretation, which will take about 14 of course, that you have paid careful atertt the
15 three minutes. | can return and do thatreak, as 15 wording of Article 27(2), which is the reasghy we
16 you wish. 16 asked the question. Once more:
17 THE PRESIDENT: Should we listen to you and thave 17 "The tribunal shall ... request a joint
18 a break? Does that make sense? 18 interpretation of any provision of this Agmemnt that
19 MR CLARKE: We're very happy to proceed that way, 19 is in issue in a dispute.”
20 Madam President. 20 It's quite a broad scope. And it's méorgla
21 (Slide 27) So as | mentioned, my task idrning 21 language: it says, "The tribunal shall".
22 is to provide a brief answer to the fifth sfien posed 22 | am just emphasising this because wehaile to
23 yesterday concerning a possible requestjtonta 23 assess what exactly our task is under theyteand of
24 interpretation pursuant to Article 27(2) dfepter 11 24 course take this into account, and we witkissarily
25 of AANZFTA. 25 also take into account the disputing partiesis.
Page 49 Page 51
11:50 1 As the Tribunal observed in its questivhen it 11:53 1 MR CLARKE: Thank you, Madam President.
2 previously raised this matter in October 20R8ther 2 THE PRESIDENT: Thank you.
3 the Respondent nor the Claimant proposecjicest 3 Should we take a break now? How much tiime do
4 a joint interpretation at that time. And, 4 you think you will spend, now being started?
5 Madam President, members of the Tribunalptsition 5 DR DONAGHUE: Madam President, contrary to myiatit
6 of the Respondent on this issue has not cdanije 6 assessment, | think we will take our two houBst
7 this advanced procedural stage of the arigiirat 7 that is now only, by my reckoning, about 3Butgs from
8 Australia does not propose to request a joint 8 now. So if you would prefer us just to conérand
9 interpretation. 9 complete, then we're content to do that. viiaite --
10 In the preliminary objections phase o tase, 10 THE PRESIDENT: We can certainly continue. Letlook at
11 there are, of course, questions of interpostaf 11 the court reporter. (Pause)
12 specific provisions of AANZFTA that the Tritoal will 12 DR DONAGHUE: | wasn't seeking to press the Tm#duo take
13 need to resolve. The Respondent has fufidmce in 13 that course. We're happy either way.
14 the Tribunal completing this important tagkhaut 14 THE PRESIDENT: No, that's fine. Let's move loert
15 needing to request a joint interpretation. 15 DR DONAGHUE: Thank you.
16 The Tribunal now has the benefit of Aal&ts 16 Next then, Dr Hart.
17 written and oral submissions on the proper 17 DR HART: (Slide 28) Good morning, Madam Presidémill
18 interpretation of the provisions of AANZFTAlevant to 18 be responding briefly to the Claimant's opgni
19 our preliminary objections on "no investand" 19 submissions on the burden of proof in thieca
20 investment" and denial of benefits. 20 There is no question that the Claimaatbthe
21 It is the Respondent's position thatéxéeual 21 burden of proving that the basic jurisdicsibn
22 basis in AANZFTA for our preliminary objeati®is clear 22 requirements of Chapter 11 of AANZFTA arésiad,
23 and conclusive, and that the Tribunal shasédf 23 including that Zeph is an investor and thawins or
24 properly determine any questions of integti@h of 24 controls an investment. If any authority evexquired,
25 the provisions of AANZFTA by having recoutsghe 25 it may be found in the Carlos Sastre v Merisard of

Page 50
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11:54 1 2022, RLA-29, paragraph 147. 11:57 1 paragraph 364 that where a respondegealign abuse

2 (Slide 29) In any event, the Claimant tresslily 2 of process:

3 accepted that it bears this burden, as shovtheo 3 "... a claimant may not simply shield litbehind

4 current slide. 4 the fact that the burden is on the resporident.

5 But the Claimant has fallen well short of 5 Evidence on matters such as "the motive fo

6 discharging the burden of showing it maderdrdmution 6 a transfer of assets and the nature of thporate

7 or that it assumed a risk. Take two examipies 7 structure are possessed by the claimant” hwhic

8 yesterday alone. 8 therefore "bear[s] the burden of adducing evie to

9 First, in relation to Zeph's argument thaas 9 explain its actions -- evidence to which dred has

10 contributed to Mineralogy through so-calladtive 10 access".

11 management", Dr Donaghue asked Mr PalmerZepy had 11 (Slide 33) How have these principles @thgut in
12 not asked Ms Emily Palmer, Mr Sheridan, Mmgand 12 this case? Madam President, allow me to stoow
13 Ms Singh to present evidence of their rolds.Palmer 13 Procedural Order No. 4, and specificallygf@minds on
14 responded: 14 which the Claimant resisted many of the Redpnt's
15 "None of your people have approached thednasked 15 requests for document production.
16 them would they be a witness, which you chalee.” 16 As part of its so-called "Over[archind}j€ction”,
17 That's at the transcript of yesterdagep2d1, 17 the Claimant expressly recognised that omatienales
18 line 25. But the onus was not on Australiadduce 18 for the restructure, it bore the burden obfrr In
19 this evidence. 19 this response, which is now on the screenCthimant
20 Secondly, on the reinvesting dividendsiarent, 20 was telling the Tribunal that there was nedi® order
21 Mr Birkett conceded yesterday that he hadvidence 21 it to produce documents: it, the Claimangady had
22 that Zeph had turned its mind to this isswslasee 22 every incentive to provide any documentsiit because,
23 pages 284 to 286 of the draft transcriptphzeas not 23 unsurprisingly, it was required to proveoien
24 otherwise offered any evidence of decisiokinga 24 commercial rationale.
25 specifically by Zeph -- as opposed to Mr Ralras the 25 (Slides 34-35) It made similar statements

Page 53 Page 55
11556 1 controller of the Mineralogy Group -- tre tjuestion of 11:59 1 specifically in relation to Australia'gjiest 3,

2 retained earnings. Given its burden of prgvirthas 2 concerning the purpose of the corporate retstrimg,

3 made an investment, this lack of evidencati fo 3 as well as requests 4 and 8, each concerspeges of

4 its argument. 4 the availability of financing for coal projedrom

5 Australia accepts that it formally bedrs burden 5 Singaporean banks.

6 in relation to its denial of benefits and abog 6 Given those statements, it really is rdeale that

7 process objections. But, given the Claimamtigue 7 Zeph has been unable to provide a cogent rexiten,

8 access to facts and evidence relevant to these 8 let alone one supported by evidence, for the

9 objections, the appropriate approach to thedvuof 9 restructuring.

10 proof is more nuanced than that. 10 (Slide 36) It gave the same responseutdralia‘'s

11 (Slide 30) In relation to denial of batsefthis 11 request 14, which concerned due diligencerteand
12 was confirmed in AMTO v Ukraine, RLA-72, pgraph 65, 12 business valuations by Zeph relating to tleekmatic
13 which undoubtedly the Tribunal is well fariliwith. 13 and the engineering companies. And yehisoday,
14 That tribunal referred to the "negative ieferes” 14 Zeph has not been able to explain its invokmet in
15 which a tribunal could draw against a claitveinich 15 these companies, and has instead resorted to
16 does not provide evidence of those mattdresé 16 increasingly outlandish explanations.
17 matters" including its activities within teme 17 For example, yesterday Mr Palmer sugddetethe
18 jurisdiction. 18 first time that the urgency of incorporatiéeph was
19 (Slide 31) In Bridgestone v Panama, b&ihg-30, 19 driven by the need to acquire the threenigili
20 the tribunal stated at paragraph 289 thabtingen 20 engineering companies, which he saw as "d goo
21 would be readily shifted to a claimant on tiexs that 21 opportunity”, despite having no documenteel du
22 fall essentially within [its] knowledge". 22 diligence. That's at page 35 of yesterdegtsscript.
23 (Slide 32) That same approach applieslation to 23 When Dr Donaghue asked him why he hadmgiven
24 Australia's abuse of process objection hénAlverley 24 this evidence in his seven witness stateniethese
25 v Romania case, RLA-71, the tribunal explaiat 25 proceedings, Mr Palmer answered:
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12:00 1 "Well, you've never asked me before." 12:03 1 back to the legal submissions that ProféBsown has
2 That's page 36, line 12. 2 already made in the context of question 3abse the
3 But on issues where Zeph is required pieérx and 3 legal framework obviously affects the factoahnecting
4 evidence its behaviour, there is no questfan o 4 factors that need to exist.

5 needing to be asked. 5 As Professor Brown explains, we contemd Where
6 Zeph has attacked Australia's evidendhdeiground 6 one has the same state actors, the samenmerast
7 that its multiple expert witnesses, as well as 7 company, the same investment contract -- deilState
8 Mr Vickers, weren't there on the ground witpH, and 8 Agreement -- underlying the matter, the sasregnnel
9 thus can't speak to the facts. 9 at the heart of the dispute -- Premier McGowathe
10 As the AMTO, Bridgestone and Alverleytnmals 10 one hand, Mr Palmer on the other -- that dreyall
11 recognised, of course a respondent statenisness 11 relevant. So if the Tribunal accepts thgale
12 to the internal workings of a claimant compaw it 12 framework that Professor Brown has just dgped, then
13 can't be expected to give the same evidentteea 13 that broadens out the range of connectiverf&that
14 company itself. 14 are relevant to the answer to question 2.sithenit
15 But what Australia has done in these gedings is 15 that here you have overlap on all of thosgersa
16 ask reputable independent experts, with decafl 16 Of course, as Professor Brown also deeelpin
17 relevant experience, to take an objectivk &idhe 17 point of time, you have -- the "BSIOP disfjuifel can
18 behaviour of Mineralogy, Mr Palmer and Zegghyell as 18 call it that, that goes right back to 201#] ¢hat
19 the contemporaneous documentary record k- asit 19 continues until the Amendment Act. So it's
20 is -- and see if they can make any sengeabfill, 20 a long-running dispute; broader in pointiiet than
21 in light of the rationales presented by thar@ant. 21 the CITIC proposal, relating in part to asuis under
22 Uniformly, they could not. 22 the same State Agreement, in relation taea af land
23 If Zeph felt that Australia's witnessesren't 23 closely proximate to the BSIOP area of |zmd]
24 qualified, it could have put on countervajlexpert 24 involving -- as I'll come to develop in j@smoment --
25 evidence by individuals who it felt possessed 25 at least some level of shared facilities i
Page 57 Page 59

12:.02 1 necessary credentials. It also could have 12:05 1 Balmoral proposal. So there is some eel¢hat the
2 cross-examined Australia’s experts. Wheariiecto 2 Tribunal hasn't yet seen that I'll take yothtat
3 Mr Vickers, it could have provided documerttewsing, 3 shows those levels of proximity.

4 for example, that Zeph did have a real phygiesence 4 But the overlap with people, the overlaghwme

5 in Singapore at its registered addressesit Bia 5 and the overlap in the general subject mateall

6 none of those things. 6 important, in our submission, because wherseth

7 Instead, what we heard from Mr Palmereyrelsty is 7 matters aren't present, it's not difficulutdangle

8 that he hadn't even read Australia's evideSe= the 8 facts; but where they are, where the samel@eop

9 draft transcript at page 37, line 5; pagdi@s,21; 9 doing thing at the same time in relation tdtiple
10 page 87, line 23; and page 161, line 5. 10 different matters, you have the problem évants in
11 Madam President, | will now hand ovettt® 11 the real world don't come with subheadingsithr
12 Solicitor-General, Dr Donaghue. 12 labels. So when people are speaking, awthé
13 THE PRESIDENT: Thank you. 13 Mr Palmer called a "war" yesterday, betweiarsblf and
14 DR DONAGHUE: Thank you, Madam President, membér 14 Western Australia, there aren't clear dentiarcéines,
15 the Tribunal. 15 necessarily, as to who might get damagedriticplar
16 (Slide 37) Can | start with questionThe 16 salvos, if | can continue that analogy.
17 Tribunal will recall that that question asissagain to 17 So here we submit -- and | know the Tmadihas
18 make some assumptions -- to assume the Htibiaws 18 this point, so | won't waste too much of tne
19 the facts on the record as showing two stseafm 19 repeating it. But you will recall | took NRalmer
20 events: one stream linked to the disagreemiémthe 20 yesterday -- and | won't take the Tribunaldta it
21 CITIC parties and one stream relating to the 21 now -- to Exhibit R-90, which was a documieoin
22 disagreement about the BSIOP proposal --wamgr this 22 Mineralogy on 6 August 2018 submitting théc®of
23 assumption, asks about the connecting fatttatsnay 23 arbitration that instituted what led to teeand
24 exist between those two streams. 24 McHugh award. So that was Mineralogy staitiniggrms
25 Can | start my answer to that questioreligrring 25 with Western Australia, "We are in disputéwiou as
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12:06 1 to our entitlement to damages under tH®B$roposal". 12:09 1 foreseeing unilateral action against Mitegy with
2 Obviously, because that's the second autaedkes 2 respect to Balmoral South. But he didn't$essthat
3 its place in what was already a very long-tdetiine 3 because Premier McGowan made another thraag m
4 of relationships between Mineralogy and Wester 4 a threat in relation to Balmoral. Nothing peped in
5 Australia. But it does mean that only a feanths 5 October to precipitate that letter exceptrifaking of
6 before the restructure took place, Mineralogg 6 the award. The threat that Mr Palmer wasomdipg to
7 instituted a formal arbitral proceeding aldarnages 7 in drafting that letter about Balmoral and theHugh
8 under Balmoral with respect to Balmoral Soatid that 8 award was the November threat that had bede ma
9 dispute was there at the same time as theOQiiEpute, 9 originally by Premier McGowan. There was adtfer
10 which was the immediate subject matter ferer 10 or ...
11 McGowan to announce in the Western Austrdtiamtiament 11 So it wasn't so much that Mr Palmer vessig) CITIC
12 that, with the support of the oppositionythere 12 as in a silo from Balmoral. Premier McGowaakes
13 looking at unilaterally amending the Statee®gnent. 13 a threat about unilateral amendments, anBdé#iner sees
14 And notwithstanding Mr Palmer's repeaigdrences 14 that threat as extending to his victory & $kcond
15 yesterday to an academic paper providedfsnger 15 McHugh award in a way that warrants the abatss the
16 Premier of Western Australia in the mid-199@s had 16 bow represented by the letter one sees d5R-1
17 proximate statements by the current Premién,the 17 Can | just ask the operator to bring upgPdimer's
18 support of the current opposition leadett, ¢éxpressly 18 answers about this. | think it is G/2/41 ¥4,
19 threatened unilateral amendment of the Bigteement. 19 page 147 of the transcript, or actually stgron
20 Now, Mr Palmer says it was inconceivabég that 20 page 146 at line 8. So | put to Mr Palmer:
21 would ever happen. But in our submissiowgais very 21 "... that's ... the same language asaapprethe
22 conceivable that it would happen, becaus@stbeing 22 4 February letter[?]"
23 announced as a prospect with bipartisan sujppthe 23 We're discussing Exhibit R-145. And &gss
24 Western Australian Parliament. 24 "And it was written for the same reasbns.
25 Once that's on the table as somethirighba 25 So he's saying he was writing about Bedirfor the
Page 61 Page 63
12:08 1 Western Australian Parliament might beared to do, 12:11 1 same reasons as he'd written on 4 Fehiruamgking the
2 in my submission it's necessarily on the table 2 first threat that Zeph would bring investaatst
3 relation to any problems under the State Agesd, 3 proceedings.
4 including the very long-running problems rigigtto the 4 Then over the page at 147:
5 BSIOP. That may not have been the triggethier 5 "Question: What it shows is that in Octo®@19,
6 immediate announcement, but once that tamt ihe 6 you were contemplating the possibility tharéhmight
7 table, in our submission, it's not hard totke¢the 7 be a legislative interference with the awandsle by
8 tool might be deployed in relation to anyhuf t 8 Michael McHugh?
9 dimensions of the ongoing disagreements betwee 9 "Answer: | was contemplating that therfiex had
10 Western Australia and Mineralogy. 10 said in Parliament that he planned to do-this
11 In strong support of that submissiomesfact 11 interfere with the agreement -- back in 2018
12 that this is exactly how Mr Palmer himselflerstood 12 And | said:
13 it. You will recall that | took Mr Palmer toletter 13 "... just [to] clarify: 'to do this' [yomean] to
14 that he signed on 15 October 2019 (R-148),days 14 unilaterally amend the State Agreement?"
15 after the second McHugh award was grantedas 15 Mr Palmer said:
16 a letter evidently copied from the 4 Febrdetter, 16 "To repeal unilaterally the State Agreehjthat's
17 Exhibit R-141, which was the first threatened 17 what | meant]."
18 investor-state proceeding on behalf of Milogpa 18 So he viewed the threat as extendingsadhe
19 The text is almost identical, except forfilst 19 board to issues between Mineralogy and WA the
20 paragraph. And it expressly says, "Zeploicerned 20 letter at [R-]145 supports that.
21 that the State not act in a way that willemaine our 21 So in terms of connective tissue betwken
22 right to damages pursuant to the second Mtdugrd". 22 two disputes, we submit that because Mr Redme
23 Now, the critical thing about that lettethat's 23 Premier McGowan were, to use Mr Palmer's sydialitting
24 a very important letter, in our submissicegduse it 24 heads", they were at war over all of thesads, a new
25 shows, a long time before the Amendment MctPalmer 25 dimension having been introduced into their
Page 62 Page 64
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12:12 1 relationship, which was, "If you don'typtaall, we 12:15 1 being done with respect to the port; eretwere
2 will legislate unilaterally to take away yoights", 2 proposals extended to things that CITIC wattetb,
3 that can't just be put in the box of CITIGyas 3 rather, with respect to the port.
4 broader. 4 Now, | emphasise that because if one goes to
5 That's all by way of material the Tribuhat 5 the next document, which is C-196 --
6 already seen; can | just alert you to a feéweiot 6 THE PRESIDENT: Just to make sure that we getefezence
7 documents you may not have. 7 right, this is R-113, page 33; is that what
8 Can we first bring up R-113, which is B3/10. 8 DR DONAGHUE: | think 32, but ...
9 This is the mine continuation proposal thatlClhad 9 THE PRESIDENT: Butit's R-113?
10 submitted in December 2017. So this isehised 10 DR DONAGHUE: R-113, that is correct.
11 version. It was initially submitted in 20¥6revised 11 THE PRESIDENT: Thank you.
12 version in 2017. 12 DR DONAGHUE: If we could next bring up C-196think it
13 If the operator could then bring up -it'so 13 is E1/196/1085.
14 E2/113/10, | hope. You can see near theratf that 14 Now, this document -- | think I've actyadrobably
15 page, the last paragraph: 15 taken you well into the text. But the frpage of
16 "Mineralogy ..." 16 this document shows that it is the Balmomaltf Iron
17 So this is CITIC writing this: 17 Ore Project proposal for the Western Australi
18 "Mineralogy raised a concern with respethe 18 Government, dated August 2012. So thisdotlyinal
19 interaction between this Proposal ..." 19 Balmoral South proposal.
20 The mine continuation proposal: 20 And if we go back to the page | specifigdich was
21 "... and the proposed Balmoral South Goa 21 1085, you can see 1.[10], "Common land use":
22 Project ... particularly in relation to th@jposed 22 "This section has been prepared in aacoslwith
23 location of the Port stockyard layout at CBpeston.” 23 Clause 6(2) ... of the [State AgreementHeKcribes
24 That's the shipping facility that Mr Palmeferred 24 areas of common use land and facilities reddbr the
25 to a number of times, where you ship theoatef the 25 BSIOP.
Page 65 Page 67
12:14 1 area. 12:17 1 The SIP .."
2 "To address Mineralogy's concerns, Sion &nd 2 Which is defined at the top of the pageo $on
3 Korean Steel have modified the proposed cardiipn of 3 Project:
4 [the] stockyard ..." 4 "... will be entering into production wiittthe
5 So CITIC is saying, "Well, we've addrested 5 next 6 to 12 months."
6 problem”. But Mineralogy continued not toegyto 6 This is back in 2012.
7 approve this proposal, so evidently it wassadisfied 7 "Under commercial agreements with Mineagglthat
8 that CITIC had successfully addressed itsodilffy. 8 govern the development, operation and uskavktd
9 In this same document, if we bring up E2/[32], 9 infrastructure facilities for the transportiaexport
10 you can see a map. I'm not sure that thmuial has 10 of iron ore products, the SIP and BSIOP stilire
11 seen one of these maps before, and it'®kgnour 11 existing common infrastructure, with BSIOReexling
12 fault. Late in the piece, we thought théiinal might 12 those facilities as required.”
13 be assisted by the maps, which was whatathieaversy 13 And there's a description.
14 was about in the few days before the headiyt the 14 So BSIOP was going to share with Sino.Irdhe
15 provision of further materials. 15 mine continuation proposal was making devekms in
16 But if the Tribunal looks at the map, Yiaee the 16 relation to the port, including with resptecshared
17 land area at the top that looks perhapslikéit 17 facilities or infrastructure, and Mineralagyd CITIC
18 a nose or a hill: that's Cape Preston. Aaddcility 18 were in dispute about that.
19 at the top, you can see an overlap therdvimgp 19 You can see, to make good that last piiatlast
20 green, which are approved proposals, and Wwhieh is 20 document I'm going to take you to, which iSA€70,
21 the mine continuation proposals. 21 which is F1/70/1. This is one of many doreesturt
22 So there was an overlap. Part of themin 22 judgments given in respect of litigation ilvitng some
23 continuation proposal are the big blue ayeassee 23 combination of Mineralogy, CITIC, the Stafdestern
24 below, which are mainly in relation to tai/i 24 Australia. You can see it's a monstrousjuely: it's
25 facilities and matters of that kind, but therms work 25 900 pages long.
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12:18 1 On the first page, you can see aitighe second 12:21 1 So that, we submit, is another illtsdn of

2 half of the page, of the parties. Sino Iron, 2 connective tissue, which supports the prinaagyment

3 Korean Steel and CITIC are suing: (1) Minegglo 3 I made and the propositions that | put baseR-d45.

4 (2) Mr Palmer; and (3) the State of Westerstralia. 4 That's all | propose to say in answeruestjon 2.

5 So while it is true that this was litigatibetween 5 Can | use our last ten minutes to make soettydsrief

6 CITIC and Mineralogy, it is not true that st 6 overarching observations about some of the key

7 Australia were out of the picture. They wangarty to 7 evidentiary issues as they relate to poicbintest

8 this litigation and they were representeddyia 8 between the parties.

9 counsel, KC, or SC in Western Australia. [8tytwere 9 The first is -- and these points all neglh to

10 there as a participant in the litigation. 10 a combination of the denial of benefits otigecand

11 | obviously can't -- and the Tribunal siteneed 11 the abuse objection. | will rely on what Wordsworth
12 to -- go to all of the detail of this. Bbetjudge, 12 already said about "no investor"/"no investthand the
13 Justice Kenneth Martin, had to deal withtaofahe 13 evidence that fell from Mr Palmer about that.

14 alleged problems between Mineralogy and Ciml@spect 14 The first point is that while the evider@as

15 of the mine continuation proposal. 15 journeyed broadly across various explanafionthe
16 If the operator could take us forwargage 85, so 16 restructure and various explanations foutigency of
17 F1/70/85. Sorry, if we go to the previougeérst, 17 the restructure, it happily landed on a ciatiement
18 you can see that the judge is describing 'iiegtional 18 from Mr Palmer that he agreed that Zeph wesrporated
19 components of the 2017 [mine continuatiopesal]”; 19 in a situation of urgency in January 201@ sdid that
20 that's the first document | showed you. 20 at G/2/13 (Day 2), which is page 34 of tlaascript,
21 Then if we could go back over to paralgr@}), you 21 and it was quite unequivocal.
22 will see: 22 So Zeph was incorporated urgently in dagnf019.
23 "... anincrease in the capacity fortaxgsstock 23 Why? Well, as | say, we've had a lot of oeasn the
24 piles and associated infrastructure at the Bon 24 seven witness statements from Mr Palmerpbinrall
25 Terminal Facility situated within Mineralogy:." 25 of them, but | think in four of them. Thesens for

Page 69 Page 71
12:20 1 That's one of Mineralogy's tenements. 12:23 1 the urgency that we were given yesterdargwholly

2 "This aspect of the MCPs also carries iaitopn of 2 new.

3 extra tenure ramifications, manifested indbetext of 3 The business opportunity provided by thgireeering

4 Mineralogy's long-standing and openly commataid plan 4 companies, that's again page 34 of the trgmsand

5 to [expand the] multi-user export facility at 5 the need urgently to purchase industrial ptgpe

6 Cape Preston. The extra areas at the Cap®RiRort 6 an industrial estate in Christchurch in NewlZed as

7 proposed to be used for greater volumes okptiing 7 to MIL: in our submission, both of those, thhifted

8 of concentrate prior to ... movement and logdor sea 8 position was inherently implausible.

9 export, presents as one of the most contriavéesiure 9 As to the engineering companies, not baly he
10 areas in dispute in the Primary Trial ..." 10 never said it before -- and when asked athauit
11 So all I'm seeking to illustrate fromstis that 11 the evidence was, "Well, I'm just not useddmg
12 one can't easily slice the world up into m@atlices 12 accountable to anyone", he said at [paget]} 42 --
13 with CITIC and Balmoral. Parts of the disphetween 13 but as the Tribunal has seen, Professor hglysed the
14 CITIC and Mineralogy related to facilitiestiwere 14 financial state of those companies in dettadly were
15 intended to be common to both, and that \aetsab the 15 going broke, if they weren't broke already the time
16 issue that underlay those disputes. 16 term that they were acquired, no due diligeaqmpears
17 And CITIC, having been unable to sechessupport 17 to have been conducted.
18 of Mineralogy -- or Mineralogy needed to méhe 18 The idea that it was necessary to chtrgplanned
19 proposal for the mine continuation underStete 19 timeline for a restructure of the group tquare those
20 Agreement; that was how it worked. And iswa 20 failing companies is not one that the Tribhshauld
21 Mineralogy's refusal to put forward that prsal, as 21 accept. While Mr Palmer says it was a ggaubctunity,
22 sought by CITIC, that led CITIC to seek tedive 22 it evidently wasn't: he lost 91% of the irwesnt. And
23 Western Australia, and that led Premier Mc&ow make 23 there was no reason to think that anythiffgréint was
24 the announcement in November that said dufgon't 24 going to happen, given Professor Lys's aislyéhich
25 support this, we're going to look at unilakection". 25 really hasn't been challenged.
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12:24 1 As to the absence of due diligencePMmer said, 12:27 1 unassisted recall of a 16-year-old comyiens, said to
2 "Well, SGD 3.5 million is trivial to me". Buhen 2 have occurred in Singapore in 2008, with lasyeho
3 almost in the next breath, he says, "But Liaed 3 were there to talk about an IPO. It's ndteng
4 an $11 million property in New Zealand becatigave 4 foundation for saying he needed to incorporate
5 me great financial comfort to have some ag¥tthore 5 a Singaporean company.

6 in a different jurisdiction”. Not only is tha very 6 So he didn't need a Singaporean compahgre are
7 difficult answer to accept on its face, givea value 7 no contemporaneous documents to suggeshhat t
8 of Mineralogy in the hundreds of millions aflidrs, 8 reasoning had anything to do with coal finanthe
9 and not only was it not an explanation heés given 9 coal finance rationale does not explain tlgenocy at
10 before, but there's an evident tension betwaging, 10 all, because Waratah Coal was years awayieing
11 on the one hand, "l wouldn't even blinklidde 11 ready to be funded, as Mr Rogers explaissine detail
12 3.5 million", and then saying, "I get sigo#ht 12 in his reports.
13 comfort from 11 million", in the next breath. 13 Fourth, as Mr Rogers also explains, piybli
14 Now, what Mr Palmer had said in his wste 14 available lending policies of the banks, lwnane
15 statement, in his first witness statement at 15 hand, with respect to new thermal coal ptsjeand the
16 paragraph 131, is that when the Chinese Goamt 16 amount of debt that was sought to be raisethich
17 lodged an appeal from the royalties judgmesnt, 17 Mr Palmer says was 8 billion, in circumstanatere
18 concluded that the appropriate and prudanseovas to 18 less than 300 million had been loaned glplzalioss,
19 wait for the judgment, because that judgmexst worth 19 I think, the last 20 years -- both of those
20 at least hundreds of millions, and | thinksh&l in 20 considerations cause Mr Rogers to explaineten
21 answer to me yesterday actually billionsaifedls to 21 a cursory examination of the issue would maade it
22 Mineralogy. 22 plain that there was no prospect of raisitlgt inance
23 Having made a decision that you shouldn't 23 for Waratah Coal.
24 restructure until you know the outcome ofhsawery 24 What have you got against that? Almoshing.
25 substantial revenue stream, the propositiahyou 25 You've got a press report in The StiEiitses,
Page 73 Page 75

12:26 1 change your plans to acquire failing esgjiimg 12:28 1 which refers to the same database th&dders looks
2 companies or an industrial property in Newldezis 2 at. But when Mr Rogers interrogates the StiEimes
3 ridiculous. 3 article, mostly it was about coal power stajo
4 The Tribunal should, in our submissiortegt that 4 it wasn't about coal mines at all.

5 the urgency that Mr Palmer now agrees attetided 5 You've got reliance on the Coal-Fired PoBié,
6 incorporation of Zeph is only able to be eixmd by 6 which | put to Mr Palmer, which just had nathito do
7 the fact that there was an imminent threabessaw 7 with the funding of new coal mines at all. t#&ogave
8 it, of unilateral amendment of the State Agrest to 8 you, as one of the three main reasons fausting
9 Mineralogy's disadvantage; that the attempttpire 9 his corporate group to Singapore, a bill wtietsaid
10 treaty protection against that threat in Nealand had 10 he studied, and which evidently, on its facabout
11 failed because of the side agreement betiestnalia 11 Commonwealth Government funding for poweticsta, not
12 and New Zealand, and so he needed a Singapcoepany. 12 about private funding for coal mines. Sd tha
13 That's why the urgent restructure happenmetinane of 13 justification which Mr Palmer relied uponthe main
14 the other attempts to explain it have sud/serutiny. 14 reason for restructuring just doesn't holtewa
15 Very briefly, as to the two main suggéste 15 The other main reason was personal taxde,
16 rationales for the restructure, there aresuizmit, 16 which, as Mr Palmer accepted, was reallyguysan
17 multiple reasons why the coal financing rale should 17 that caused him to need to cease being amafias tax
18 not be accepted by the Tribunal. 18 resident and to break his ties with Austraha to
19 First, there was clearly no need to lzaeempany 19 that, we say again it clearly doesn't expiaén
20 based in Singapore to raise finance in SorgapSo 20 urgency of the restructure.
21 even if Mr Palmer did want to raise finanoe f 21 Actually, Mr Palmer was frank in his gotnce of
22 Waratah Coal in Singapore, he could have dawvighout 22 that. So on page 86 of yesterday's trariserijm
23 incorporating Zeph, and there was no proggsan to 23 afraid | haven't got the Opus referenceputito him:
24 think otherwise. All you've really been giveas 24 "It follows from [his] description of [¢ghtax plan
25 an explanation for the corporate vehicle ifdimer's 25 that he] had in mind that ... there was m@ncy about
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12:30 1 the restructure to achieve that, becaoseguld 12:32 1 stage?
2 control when dividends were paid?" 2 (12.33pm)
3 And he said: 3 Questions from TRIBUNAL
4 "Exactly ... on that point, there was ngemcy to 4 MR KIRTLEY: My only question would be where yotag/
5 doit." 5 the line in terms of when a restructuring tzde
6 So it's accepted it doesn't explain tigency 6 place. When do you draw the line? | thirik it
7 because he could control the dividends. depis that 7 accepted by Australia that a restructuringtaka
8 he didn't even raise the plan with his wiféluwo 8 place in order to take advantage of treatteptimn.
9 and a half years later, at which point it was 9 But at what point does that become abusive?
10 immediately vetoed. 10 PROFESSOR BROWN: Thank you for the questionKivttey.
11 And there was evidence that Mr Palmenitable to 11 I think it would be simply through appifion of
12 contradict from both Professor Cooper andéiase 12 the tests that have been developed throilgim#ds,
13 Professor Phua that to get the tax advanyagedidn't 13 such as the Philip Morris Asia tribunal thiére's
14 need a Singaporean company. 14 an existing dispute, obviously, at the tirhthe
15 Mr Palmer said as to that, "I needeceimpime 15 restructure, that's something that woulddussiae.
16 a resident of Singapore”. But there is reidi@ 16 And where there's a foreseeable disputethenpurpose
17 think, and no evidence, that to satisfy gsdency 17 of the restructure is in order to gain treaty
18 requirements, even if you needed to put sooreey into 18 protection, then through that test of forabéity, as
19 the economy, that the only way to do that was 19 | developed in my submissions earlier tottzst, would
20 restructure the whole group through Singapore 20 also be abusive; including in that sort tfagion
21 Obviously Mr Palmer had money available treatould 21 where there are potentially two disagreements
22 have used to meet an asset test or actitésesf 22 a second disagreement can be developed.
23 some kind, if that were necessary. And Ha'tleven 23 That would be the orthodox applicatiothef
24 seek advice about what he needed to do20@. 24 principles that have been developed by tatsn
25 So, given that it doesn't explain theengy and 25 MRKIRTLEY: Okay, thank you.
Page 77 Page 79
12:31 1 you didn't need a corporate restructareyr 12:34 1 THE PRESIDENT: Fine. If there's nothing liertfor now,
2 submission, that rationale fails as well. 2 we can take the lunch break.
3 So you have ultimately, at the end ofdheg, 3 | said yesterday that we would take arr bhod 15.
4 an accepted urgent restructure, unexplainetdy 4 If that is still fine with the Claimant, theve could
5 reasons that Mr Palmer has given you, buiaied 5 resume at 2.00. Is this fine?
6 completely by the only contemporaneous doctsrtbat we 6 DRKIRK: Yes, thank you.
7 have on this point: the letters that were sant 7 THE PRESIDENT: Good. Have a good lunch, everyone
8 18 January and 4 February. And even thoudtabeéo 8 (12.35pm)
9 contemporaneous documents, Mr Palmer saysthsr, 9 (Adjourned until 2.00 pm)
10 "They are bluff and bluster and | didn't medat 10 (2.01 pm)
11 | said". 11 THE PRESIDENT: I think we are ready to resume.
12 In our submission, the Tribunal shoutdifihat he 12 Mr Palmer, you have joined us now. Galbernoon.
13 did mean what he said: that these comparées w 13 MR PALMER: Thank you.
14 incorporated for the purpose that they stared what 14 THE PRESIDENT: So --
15 that means is that insofar as the Tribugakstions 15 MR PALMER: We can begin?
16 to us said, "Assume the Tribunal finds, fledf the 16 THE PRESIDENT: Absolutely.
17 abuse of purpose", that assumption shoufdurel to be 17 Closing statement on behalf of Claimant
18 made good. So, factually, the premise mbéished; 18 MR PALMER: Thank you, Madam President, for thpartunity
19 and then we get to the legal issues thatattgagues 19 to answer some very important questionsttieat
20 have addressed the Tribunal on. 20 Tribunal has identified.
21 | think I've hit the mark exactly, | hop8o thank 21 | propose to proceed today by first aegliith
22 you for your attention. Those are our subioiss. 22 each question by number and providing thex@lat's
23 THE PRESIDENT: Very exactly, according to my etat 23 answers. | will then summarise importantfgoihat
24 Absolutely. So we thank you for your preagahs. 24 need to be considered in respect of the Resptis
25 Do my colleagues have questions for celuatshis 25 objections; in particular, a recap on thelente with
Page 78 Page 80
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14.01 1 respect to the denial of benefits questiand the 14:04 1 decision by reference to the treaty, fiigist to
2 context and purpose of the restructuring wiock 2 approach matters as follows.
3 place in January 2019. 3 Article 11 is necessarily the startingpoilt
4 Subsequently, | will be assisted by Dr Ark in 4 provides, in (1)(a) and (b), that a party rdewy the
5 dealing with Respondent's objections: firsly, 5 benefits to an investor that "has no substanti
6 "investor"/"investment"; secondly, on the fEeability 6 business operations in the territory of [tteed
7 issues and the abuse of process. 7 Party".
8 The Claimant will then conclude with sunmyna 8 The use of the present tense, "has", mghbne
9 comments, prior to closing for the day. 9 view, be suggested to refer to the date oswahistate
10 Question 1: 10 announces it is considering denying benefiteyen on
11 "So the first question is about the tigiior the 11 the date of the actual denial of benefitewelver,
12 Tribunal to assess the requirements for Hefia 12 that would be emphatically wrong. Any deoial
13 benefits. We understand the parties' positithe 13 benefits provision ought to operate at thibesa
14 Claimant says 13 August 2020; the Resporsdsyst not 14 possible date. This is essentially the mosthat
15 later than 14 October 2020, but agrees [teeed in 15 the parties had previously adopted and ipdiséion
16 the past] to 13 August 2020. 16 that the Claimant adopts.
17 The Tribunal is tasked with applyingeaty 17 It's right to proceed on that basis lioe¢
18 provision, and therefore we think we haveake our 18 reasons. The first matter is one of proaddur
19 own assessment of what the correct datéispesly 19 fairness: the evidence has been adducedbhahkis
20 considering the parties' submissions, bilit sti 20 and | was cross-examined on that basis.s&bend,
21 There are four dates, in our understaydivat 21 which | will build on briefly below, is thahe
22 could come into play. One is, of course, 22 earliest date is the most fair and reasoradpeoach
23 13 August 2020: that's the amendment of the#iment 23 to construction of treaty provisions. Thiecthand
24 Act. The second one is 14 October 2020, wisithe 24 aligned with the second, is that the constmds the
25 request for consultation under the treatye third 25 most faithful to the text, object and purpokthe
Page 81 Page 83
14:02 1 one is 22 December, when the Respondentiaoes it is 14:05 1 provision and its operation in practice.
2 considering denying benefits; that's Exhibit%3. And 2 I make that submission for the followiegson.
3 the fourth and last one is 14 June 2021, wikich 3 It makes sense to take the earliest dateedbtir
4 Exhibit C-155, which is the actual date of desial of 4 provided by the Tribunal because the extenttich
5 benefits letter. 5 an investor falls within a denial of beneéilsuse
6 So we would be assisted if you could controa 6 should be tested by reference [to] the e\edritse
7 these dates and say which one[] may be relevan 7 date of the state's wrongful act. Any latedisks
8 That was the question that -- 8 the test which the investor might never be position
9 THE PRESIDENT: Can | just interrupt you for aikigal 9 to meet, given the conduct of the state.
10 point. 10 For example, if it faced a full exprogina which
11 Is the public webcast on? Becausedt'sn the 11 denudes an investor of the ability to condingtform
12 screen on which | usually watch it. Thatie f 12 of business, a test which adopts a latervdditesk
13 I just want to know whether it is running. 13 imposing on an investor a hurdle that woeld b
14 MR WILLIAMS: Yes, itis. 14 impossible to overcome, because it would mesee
15 THE PRESIDENT: Fine. Good. Apologies. 15 a business at the relevant date which ioteph
16 MR PALMER: As the Tribunal has rightly notede tBlaimant 16 complying with a denial of benefits clauggardless
17 has identified 13 August 2020 as the datetdoh it is 17 of the propriety of its conduct.
18 appropriate to consider the tests undereh&tiof 18 That is the point made by the tribundBip Sky,
19 benefits issue, and the Respondent thertedigim that 19 which is Exhibit RLA-85, albeit obiter, at@&and
20 submission and focused on that date. THen@d has, 20 without any real discussion of the jurispnae
21 however, sought to emphasise that whateveroe 21 concerning the various possible points iretahwhich
22 adopts, the Respondent's objection shouilisbeissed. 22 the test could be assessed. It says:
23 Without prejudice to that position, anching to 23 "For this purpose, it does not logicétijow that
24 the Tribunal's question and recognising et 24 the only relevant date for examining suclviiets
25 matters here is that the Tribunal reachesdhect 25 would be the date of a request for arbitnatilh is
Page 82 Page 84
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Page 86

14:07 1 quite a common characteristic of investrireaty 14:10 1 declined, they still traded and existe@dlbthe dates
2 arbitrations that by the time a request fbiteation 2 mentioned by the Tribunal. The cleaning joiture
3 is filed, a claimant-investor is fairly or cplately 3 was a sizeable, profitable business as abda020,
4 inactive aside from the arbitration itselfJange 4 and remains so today. In fact, it has in@édts
5 part because of the negative business effects 5 profitability. Accordingly, there is no madr
6 attributes to a host State. Because ofiftilse 6 difference in the Claimant's business opearatan any
7 only relevant date was the start of an artimina 7 of the dates proposed by the Tribunal.

8 then, in theory, a respondent State couldasself 8 I will now refer to question 2.

9 of protection under the denial of benefituis@as 9 Firstly, | understood Mr Wordsworth raised

10 long as it took such significant action aghin 10 a question of the connection between theprbject
11 a claimant-investor as to completely ricfiaoy 11 and the litigation between Sino Iron and Vategy in
12 current business activities (e.g. a comglatetotal 12 the Supreme Court of Western Australia.judt make
13 expropriation). This simply cannot be thepar 13 a few comments on that.
14 analysis under such a clause, which is whyrials 14 The first is that both the State and rifigsel
15 have analyzed business activities more byoaitth 15 Mineralogy were defendants in that [cased], an
16 respect to the relevant date.” 16 Sino Iron, Korean [Steel] and CITIC were pitentiffs.
17 That approach provides a predictable déxaonk for 17 So it wasn't a dispute between the Stateesft¥vh
18 the test. And it's consistent with the asialthat 18 Australia and myself.
19 the relevant dispute, for the purposes oathese of 19 And secondly, I'd point out here that$itete of
20 process test, i.e. if one looks at the sjpedi$pute 20 Western Australia sought no relief, and watggranted
21 which has arisen and considers whether it was 21 any relief, even though we won the judgmiat the
22 foreseeable at the date of incorporatioh@félevant 22 plaintiff's action was dismissed; and that$ttate
23 entity, then one uses the date on whichitgpte 23 really was just there as an observer.
24 crystallised for the purpose of the denidierfiefits 24 It's appalling that this matter has resrb
25 test. It's a sensible, predictable anddagis on 25 accurately stated by the Respondent.
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14:08 1 which to approach the test. 14:11 1 I will now proceed to answer, on bebathe
2 It is also a fair approach bearing in nitmat the 2 Claimant, question 2.
3 state bears the burden of proving that theirements 3 In responding to this question, it is @laimant's
4 of a denial of benefits clause have been anatint 4 respectful position that there are no conngdtctors
5 which ought to be emphasised in this instagigen 5 between the CITIC disagreement and the BSIOP
6 that the Respondent has failed to adducet daetial 6 disagreement. Instead, it's important thafTtfibunal
7 evidence in support of its position that thees no 7 approaches them as two discrete matters.
8 substantive business being conducted at tteriala 8 The Claimant refers the Tribunal in thietfi
9 time. Instead, it relies upon third partigbether 9 instance to its written submissions, and itiqdar
10 experts or investigators, none of whom ageposition 10 the section of the Rejoinder starting at gnaagh 289,
11 to comment on the actual business beingechon as 11 in which the disputes are analysed one by one
12 direct witnesses. 12 The best way to deal with this is totstath the
13 For good order, a similar point well nieeymade 13 CITIC dispute. There has perhaps beenvelgtiittle
14 about the 14 October 2020 date; from the2Stat 14 discussion of this, and so hopefully this suary will
15 perspective, being the date of the requeshéo 15 help the Tribunal, as it's crucial to be 10@86ut
16 consultations and being a date under theaaitthe 16 this, given Australia's attempt to obfuseate allege
17 Claimant. That again militates in favoutted 17 that these issues are connected when theynapsy/
18 earliest date. 18 not.
19 For the avoidance of doubt, and witheejualice to 19 Between 2006 and 2007, Mineralogy sotaldfits
20 the matters set out above, the Claimantéss remsains 20 subsidiaries, Korean Steel Proprietary Lichaad
21 strong regardless of the date on which thetantive 21 Sino Iron Proprietary Limited, to subsidiar@ CITIC
22 business activities fall to be assessed. 22 Limited, a Hong Kong-based corporate enitgdl on
23 It bought the engineering companies ity €919. 23 the Hong Kong Stock Exchange, at that time
24 It entered into the cleaning business jaimture in 24 majority-owned by the People's Republic ah&h
25 January 2020. While the engineering busaselsad 25 On 21 March 2006, Mineralogy entered into
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14:13 1 written contracts with Sino Iron and orithw 14:16 1 grant tenure to the CITIC parties unde#RSLA, and
2 Korean Steel. These contracts were descadacining 2 no obligation on Mineralogy to submit the MQPsler the
3 right and site lease agreements. I'll calirth 3 State Agreement.

4 "MRSLAs" for convenience. 4 Just pausing there, the CITIC claims vperely
5 In 2008, CITIC guaranteed the obligatiohs 5 commercial disputes between two commercidigsabeing
6 Korean Steel and Sino Iron under the MRSLHAswever, 6 litigated in the courts. In both cases, thigexct
7 from 2013 onwards, following the refusal cf Western 7 matter of the litigation was the interpretataf
8 Australian Government to approve more projeetsch 8 rights and obligations under contracts betwitbege
9 was the subject of the domestic arbitratibe, t 9 parties.
10 relationship between Mineralogy and the CIpé&tties 10 Western Australia was not a party todispute,
11 deteriorated. The parties became embrailedseries 11 had no involvement in the contractual aspettie
12 of commercial disputes. Two of these proggc 12 dispute. No relief was sought against tla¢eSh the
13 litigation battles bear mention, in conttasthe 13 CITIC disagreement. The CITIC parties ditlseek
14 dispute before the Tribunal. 14 orders compelling the State to force Mineyaltm
15 In 2013, Mineralogy initiated proceedigginst 15 submit proposals. It was joined in the pealegs for
16 the CITIC parties in relation to substantiglalties 16 form only, to be kept informed; and joined as
17 under the MRSLA which had not been paid. diepute 17 a defendant, not as a plaintiff. CITIC'sSro&
18 turned upon the correct interpretation offtmnula 18 concerned proposals yet to be submittederétian
19 for the calculation of the royalties under MRSLA. 19 having already been considered under the
20 Mineralogy's position was vindicated ijudgment 20 State Agreement.
21 delivered by the Western Australian SupremerCon 21 Despite a measure of political rhetasibich
22 24 November 2017, which awarded Mineralogrlge 22 turned out to be entirely empty rhetoric,sistent
23 US$150 million in unpaid royalties for theipd ended 23 with the Claimant's case on foreseeability ray
24 31 December 2013 to 31 March 2017. And on 24 evidence in cross-examination yesterday,
25 9 December 2016, the CITIC parties providédekhlogy 25 Western Australia did not take any stepggslate in
Page 89 Page 91
14:14 1 with a draft mine continuation proposaltfee 14:17 1 relation to this dispute.
2 expansion of the Sino Iron and Korean Stegkpts. 2 In terms of the BSIOP matter, Mineralogg a
3 In December 2017, the CITIC parties sutadia new 3 International Minerals initiated the BSIOPiaetion
4 draft proposal to Mineralogy and sought tagjproval 4 by notice of dispute dated 7 November 2012e T
5 for additional tenements of land without tlagmpent of 5 arbitration was commenced under clause 42eof t
6 any money. Under the State Agreement, Mingyalas 6 State Agreement. The subject of the dispuate thvat
7 a co-proponent of any projects being develapedur 7 the Minister for State Development refusedausider
8 property, must approve that proposal and thet@f 8 the BSIOP proposal for the development ofogept
9 additional land. However, the CITIC companmifsised 9 under the State Agreement.
10 to negotiate or pay for any additional lamat they 10 On 19 March 2013, retired Australian H&burt
11 wanted, and did not offer Mineralogy any pawptrin 11 judge Michael McHugh AC KC was appointedtes t
12 return for a substantial additional tenunggéo by 12 arbitrator by order of the Chief Justice afdtérn
13 them. 13 Australia, Wayne Martin.
14 It was in October 2018 that the CITICtigar 14 By an award dated 20 May 2014, the BSIOP
15 commenced legal proceedings in the Suprerne 6b 15 award, Mr McHugh held that the BSIOP proposzs
16 Western Australia seeking injunctive relieEompel 16 a proposal for the purposes of the Stateekgeait.
17 Mineralogy: (1) to grant them additional tenunder 17 Mr McHugh further held that Western Austréle
18 the MRSLA for no consideration; and [2] tdsuit the 18 breached the State Agreement when the Prefigestern
19 MCPs as co-proponent under the State Agreenhén 19 Australia, as the Minister of State Developtmfailed
20 tenure was sought, or could be sought, uhéer 20 to give a decision on the BSIOP proposaliwithe time
21 State Agreement. 21 required by clause 7(2) of the State Agreeémen
22 This litigation was totally unsuccesgtrlthe 22 Mineralogy wished to claim damages from Wheste
23 CITIC parties in 2023, when the Supreme Calvt/estern 23 Australia consequent upon Western Austrdli@@ach of
24 Australia held that there was no implied>gressed 24 the State Agreement, as found in the firgtrdw
25 contractual obligation which required Minet to 25 Turning to events in 2018 and 2019.cligial
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14:19 1 that the Tribunal considers this chronplcgrefully 14:22 1 the following actions in furtherance astthird

2 because when one looks objectively at whatgeagy on 2 arbitration, which we have referred to in this

3 and the steps being taken by Western Ausiretize 3 arbitration as the "State Agreement arbitrefior the

4 arbitration, it beggars belief that we areneve 4 "BSIOP arbitration”, | think, from the Respeamd

5 discussing foreseeability of a dispute coriogrthe 5 The arbitrator raised the question withlarties

6 Amendment Act. 6 that before he would proceed with the arbdrat

7 In August 2018, Mineralogy commenced @séc 7 he required that the parties enter into aitration

8 arbitration to arbitrate their claim for dareag 8 agreement. On 8 July 2020, Mineralogy and

9 Western Australia considered that the righietmver 9 Western Australia, and Mr McHugh as arbitrasayned
10 those damages was heard and determined thiedinst 10 an agreement for the arbitration of damalems,

11 award, and that the legal effect of the fisgard was 11 which has been referred to by the Claimant as

12 that Mineralogy was foreclosed from pursuhmgse 12 "the arbitration agreement"” in this arbiwati

13 damages. 13 On 5 August 2020, Mineralogy and Westarstralia
14 Ultimately, it was agreed that this digpshould 14 and the Honourable Wayne Martin AC KC, thenier
15 be referred to Mr McHugh for determinatiddn 15 Chief Justice of the Supreme Court of Westerstralia,
16 20 December 2018, Mr McHugh accepted hisiappent as 16 executed an agreement for mediation to libdreb date
17 arbitrator. 17 before 31 October 2020.
18 The second BSIOP arbitration progredsexlighout 18 Western Australia received service oféiatogy's
19 2019. By an award dated 11 October 201%ebend 19 claims and statements of evidence for thieration.
20 award, Mr McHugh determined that Mineralogight to 20 However, Western Australia itself failed tomply with
21 recover damages had not been heard in gte fir 21 the obligation to file and serve its own doeuts.
22 arbitration and had not been determinederfitht 22 On 11 August 2020 at 5.00 pm, the Wedesiralian
23 award. Accordingly, Mineralogy was not fdosed from 23 Attorney-General, John Quigley, introduceal th
24 pursuing damages arising from any breacheof t 24 Amendment Act into the Western Australiandiegure.
25 State Agreement. 25 On 13 August 2020, the Western Australiatidaent

Page 93 Page 95
14:20 1 That was the date, 11 October 205 Mtineralogy 14:23 1 enacted the Amend[ment] Act. The follayvitay, Western

2 even knew that it would be able to pursueaarcfor 2 Australia State Solicitor's Office wrote to McHugh to

3 damages, and that was a date which is soregmin 3 inform him that the third arbitration had been

4 ten months after the restructuring that wbeen 4 terminated by the Amendment Act.

5 talking about in this arbitration. So uphatttime, 5 Now, again pausing, I've already dealhwime

6 the Claimant didn't even know they had a claim 6 defining features of the CITIC contractuaimis But

7 On 31 October 2019 -- as | said, pleadeemate of 7 it's also important to emphasise the featoféise

8 that date -- Western Australia challengedsgw@nd 8 BSIOP matter which make it wholly separateftbe

9 BSIOP award in the Supreme Court of Westerstralia 9 CITIC claims.

10 under an appeal and review regime of the Cenial 10 None of the CITIC parties were involvit,

11 Arbitration Act of 1985. 11 a start. It was being pursued in arbitratiith

12 The appeal challenging the second avedletf In 12 Western Australia, a state entity. The BSha®er

13 a judgment delivered on 28 February 2020, 13 involved a breach by the State of WesterrtrAlis, not
14 Kenneth J Martin dismissed the State's appeal 14 Mineralogy. The timing was different. Argétvarious
15 Since Western Australia's challenge ¢osttcond 15 ad hoc arbitration agreements being entetediere

16 BSIOP award had failed, Mineralogy was esdito 16 between Mineralogy and the State of Westestralia.
17 pursue its damages claim. It remained feptrties 17 The relief sought was in no sense conneatieether as
18 to progress to a third phase of arbitratioddtermine 18 a matter of fact, common sense or law.

19 those damages. 19 The CITIC matter proceeded to be detezthin
20 On 26 June 2020, Western Australia antekiogy 20 Mineralogy's favour in the Supreme Court @&fstérn
21 participated in a directions conference teefor 21 Australia, which is Exhibit CLA-70.
22 Mr McHugh. Mr McHugh issued procedural diieas for 22 Australia has sought to conflate theutisp by
23 a three-week damages hearing, which wasgio ba 23 adopting a crude analysis of certain undeglyacts,
24 30 November 2020. 24 such as the land sought by CITIC and the \aridh was
25 Following the directions hearing, thetieartook 25 subject to the BSIOP proposal. It's likersgyn
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14:25 1 Paris: any dispute in Paris is joinedabee it's 14:28 1 the arbitration from my perspective, andte it's not
2 happening in Paris. There might be 4,000®,0 2 said that they were acting in bad faith at tinae.
3 disputes at a time in Paris, but they're Hdinked 3 If that is right, the Amendment Act disputaply
4 just because they're in Paris. They're alab 4 cannot be objectively or subjectively foresdea
5 different matters, different issues, differpatties, 5 It seemed to be suggested in cross-exsonna
6 different reliefs, different time periods. rGenly 6 yesterday that there was a point of a forddeea
7 the location is not a basis to link a dispute. 7 dispute at some point in 2019 and 2020. Battis
8 Australia has sought to conflate the dispiy 8 a wholly improper question in light of the Resdent's
9 adopting a crude analysis, as | said, of tiuedying 9 concession that the Amend[ment] Act was n@isfeeable,
10 facts. But that is preposterous. The despuiere 10 and it is one which | firmly reject.
11 legally and factually distinct. One mattersw 11 Western Australia took steps in coutata 2019
12 a contractual dispute with a counterparty @melwas 12 and early 2020, and in mid-2020 took patdarings
13 a dispute with the government; [which] Mr Mgith 13 before the sole arbitrator. Again, no questif them
14 recognis[ed], on the basis of evidence frioenState, 14 acting duplicitously or in bad faith in doisg.
15 in the second award, when he observed that th 15 | relied on them taking part in those proaegsl and
16 litigation between Mineralogy and the CITI&es had 16 it was not put to me yesterday that | sometimught at
17 no direct connection with the BSIOP arbitmasi between 17 the time that they were acting in bad faitbreparing
18 Western Australia and the Australian [comeshi 18 to unravel the agreement. Indeed, it woakktbeen
19 This is at the second award by Mr McHughich is 19 an abuse of those proceedings for the State have
20 Exhibit C-443, and you'll find that at paragjn 100, 20 conducted themselves -- as they did -- iddaith.
21 which relevantly stated -- and I'll put itfgp you 21 They signed the documents as part oéthos
22 now -- oh, we haven't got it. So I'll jusivie to read 22 proceedings, the arbitration agreement amdndiation
23 it. It's only short: 23 agreement, just seven days before the Amantdiog
24 "None of the proceedings had any direnhection 24 namely, agreements to arbitrate and to medih
25 with any of the Arbitrations between the pres 25 senior Australian judges. Again, no questibn
Page 97 Page 99
14:27 1 parties." 14:30 1 a dispute being on the horizon; no hiat these
2 That's a finding by a former High Coudge of 2 people were plotting secretly against us aisteading
3 the Australian High Court, an eminent juristw 3 us dishonestly.
4 an international reputation. 4 So no question of any form of foreseedmspute in
5 I'm going to turn to the Tribunal's thidestion 5 2018 or 2020 re the BSIOP matter; far from'ite
6 next, about foreseeability. But before | ldwant to 6 already explained the position in relatioth® CITIC
7 make an important point, while we all haveftes and 7 matter both as a matter which was unrelatéaet®@SIOP
8 the chronology of the BSIOP matter in our reind 8 proceedings and one that did not give risedspute
9 If one starts with the events of Augu2@ahe 9 or a foreseeable dispute.
10 time of the Amendment Act -- let us not fdrtt 10 Finally, it's up to Respondent to allage prove
11 the Respondent accepts that those eventsoere 11 facts, and to establish the foreseeabilifisfute,
12 foreseeable -- and we work backwards, oneearthat 12 but they have not called any witnesses anisbie.
13 there is nothing in the fact pattern whiatders the 13 They have instead admitted that the Amendeinivas
14 events more foreseeable at any point in tifg. 14 not foreseeable. They have not called plits to
15 another way, if the events were not forededab day, 15 substantiate their stance or explain thesition.
16 the week, the month before the Act was prgated, then 16 That alone dictates that the foreseeability ta the
17 they cannot be foreseeable at a more distémitin 17 Respondent's abuse objection should be edjsetry
18 time. 18 firmly by this Tribunal.
19 Just highlighting a few points. 19 | will now deal with question 3. Befdtening to
20 In 2018, [Western] Australia took parthe second 20 a detailed response to this very importaestion,
21 arbitration, agreeing to appoint a sole eatut. 21 there are two points to draw to the fordatdutset.
22 There was no suggestion at that time thgtweze not 22 Firstly, it bears emphasis that when ictamig
23 acting in good faith in doing so. That pexted in 23 foreseeability in this particular contextnare
24 2019: again, absolutely no suggestion thattévie 24 possibility that a dispute might occur wititioe
25 Australia was not acting in good faith initekpart in 25 sufficient, because it is a perfectly legédtmact of
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1431 1 corporate planning to restructure an itnuest to 14:35 1 concepts of object foreseeability at alled
2 obtain treaty protection against a generklofs 2 probability directly as follows. | would like go to
3 future disputes with a host state. 3 this in its entirety (CLA-239). It's on thersen. At
4 | refer the Tribunal to the following case 4 [paragraph] 447:
5 support of that proposition: Clorox v Veneajelhich 5 "The object of foreseeability must be ecsic
6 is Exhibit RLA-142, at [paragraph] 5.6; Tidewa 6 dispute. As the Tribunal in the case of Tidew
7 v Venezuela, which is Exhibit RLA-93, at 7 v Venezuela stated, it is perfectly legitiniate
8 [paragraph] 184; Levy v Peru, which is ExhibitA-188, 8 an investor to seek the protection of a treaty
9 at [paragraph] 184; and Philip Morris v Aub&rawhich 9 protect itself from the general risk of litiggan with
10 is Exhibit RLA-95, at [paragraph] 540. 10 a host State. In order to offer this pratecto
11 Secondly, the first limb of the questmsed 11 their investors, States sign investment ptiote
12 suggests that if a party has a disagreemeninid, 12 treaties with arbitration clauses."
13 it's foreseeable. But we need to be caedfalt that, 13 At 448, it is the foreseeability of acifie
14 as of course the test is objective, leavaideafor 14 dispute that must be assessed, and thespagtiee
15 the purposes any debate arising out of ta@ihe 15 that:
16 word "disagreement”. 16 "... 'a foreseeable dispute is more thpassible
17 Turning to the specific question, theoication of 17 dispute: the simple possibility that a dispuiay arise
18 treaty protection in the circumstances oetliabove is 18 between an investor and a State of anothienadity
19 not abusive. The general principle is that i 19 is not enough to constitute an abuse of peoce
20 a perfectly legitimate act of corporate plagrto 20 Foreseeability must refer to a specific tgpdispute,
21 restructure an investment to obtain treabygation 21 namely, not to any dispute in general, bt $pecific
22 against the general risk of future disputits avhost 22 type of dispute that, eventually, provesedhe one
23 state. The authorities for that propositiamne 23 challenged by the restructured investor."
24 referred to earlier, namely: Clorox, Tidewatevy 24 | think that's important. It's a specdispute,
25 v Peru, Philip Morris. 25 and it's got to be the one that was eventuall
Page 101 Page 103
14:33 1 Let me be absolutely clear: it isamo@abuse of 14:36 1 challenged by the restructured investor.
2 right to invoke treaty protection in respefct o 2 So the question for this arbitration isiswhe
3 an unforeseeable dispute because the Claimaant 3 Amendment Act dispute foreseeable? Becauass the
4 restructured to gain treaty protection intigh 4 dispute that's being challenged in this aatitn, and
5 a separate foreseeable dispute. 5 all the claims that have been made by thev@lai
6 The dividing-line between a legitimatetmesture 6 emanate from breaches incurred by the AmendAwtrof
7 and abuse of process occurs when the relpaaytcan 7 the treaty.
8 see the actual dispute or can foresee a Epktifre 8 In 450 ...
9 dispute as a very high probability, not meesdy 9 THE PRESIDENT: Before you go there, can | just-as
10 a possibility. This is supported in Pac Rivhich is 10 can we just go to the slide before -- do yee
11 RLA-33, at [paragraph] 2.99; and in Philiprkig 11 a difference, or is there none, between gayin
12 Exhibit RLA-95, at [paragraph] 547. 12 "a specific dispute" and "a specific typelispute"?
13 [In] the example provided by the Tribyriaé 13 MR PALMER: [ don't think there's a differendethink
14 foreseeable dispute falls on the abusiveditiee 14 it's semantic --
15 dividing line. The second unforeseeableudésfalls 15 THE PRESIDENT: It's just semantics?
16 on the other side: the restructuring wascanied out 16 MR PALMER: No, no, there's a difference withsfzecific
17 in light of that dispute, and it is therefor 17 type of dispute”. It's general, it's notcifie
18 an abuse to invoke treaty protection for that 18 It's a play on words. A specific type: wiyate?
19 unforeseeable dispute. 19 The word "specific" really means it'sispdte.
20 Starting with Clorox v Venezuela, ExhiBLtA-182, 20 I think the safe way of looking at it issithe
21 the Swiss Federal Tribunal observed thatusecgabuse 21 dispute that's before the Tribunal that'adpessessed
22 of rights is an exceptional remedy, the Gateof 22 in the arbitration. That's a "specific disgiu
23 foreseeability of the dispute must be assesse 23 I think.
24 restrictively”, at paragraph 5.2.3. 24 And | think in Clorox, later in my readir-
25 The arbitral tribunal in that case adskés 25 | can't give you the quote here -- but iidzly
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14:38 1 indicated that the claims emanating froerheasure, if| 14:40 1 treaty protection, and where a specibpulie was
2 we want to call it a "measure”, or the "bréawh 2 foreseeable, namely when there is a reasopeispect
3 whatever, is what we have to look at. And ih¢éhe 3 that a measure which may give rise to a trelatyn
4 specific claims that are before the Tribunathing 4 will materialise.
5 else. 5 In the context of this case, the Tribyprakeeds
6 THE PRESIDENT: Thank you. 6 on the basis of what must be reasonably feedse --
7 MR PALMER: At 450: 7 that is foreseeable to a reasonable persibi in
8 "... it is important to identify the first 8 position of the investor -- [which] is thekithat
9 measure ..." 9 the Republic will expropriate all or part tf i
10 This is what we are talking about: 10 business, which is the essence of the Cldisnelaim
11 "... or practice constituting the alledgpedach of 11 in these proceedings.
12 the Treaty ..." 12 The above analysis is borne out by tipeageh in
13 So if we look at 450: 13 Mobil v Venezuela, Exhibit RLA-92, a casarl aware
14 "... it is important to identify the firmeasure 14 Madam President is familiar with. It conestn
15 or practice constituting the alleged breddhe 15 a corporate restructure, designed to gaatytre
16 Treaty ..." 16 protection, at a time where there were exjdiiisputes
17 And in our case, the first measure octma 17 with the host state.
18 constituting the alleged breach of the treatythe 18 The Dutch claimant, Mobil BV, was insdrigto the
19 claims we make under this arbitration, tteandp the 19 ownership chain of the Venezuelan investments
20 Amendment Act. 20 Mobil Venezuela, in 2006. At the time of the
21 "... and to determine whether its adoptio 21 restructuring, it was acknowledged that thesee
22 implementation was foreseeable at the dritiate." 22 disputes between the parties concerning rmeatof
23 That decision underscores the need tmapkp this 23 higher royalty and income taxes; see paragrap and
24 with real intellectual rigour and disciplink.is 24 202. It was also accepted that the solegserpf the
25 a test which must be grounded squarely adldsxely 25 restructuring was to obtain treaty protectsme
Page 105 Page 107
14:39 1 on the one and sole dispute which istsdidve given | 14:42 1 paragraphs 190 and 204.
2 rise to the investment arbitration in question 2 In January 2007, Venezuela announced mesatu
3 It cannot be relied on by a state as aorpinous, 3 nationalise certain oil projects, includingsk of
4 catch-all argument. Leading different allegesputes 4 Mobil Venezuela. By June 2007, Mobil's invesht had
5 to adopt that approach would be to ride robgti®ver 5 been fully expropriated. Mobil BV broughtlaim under
6 rational for proper abuse of process objestamd the 6 the Netherlands-Venezuela BIT in respect ef th
7 need to apply a high, restrictive thresholditch 7 expropriation of its investment. Venezuelguad that
8 objections. The specific dispute must be icened by 8 the claim constituted an abuse of right beztus
9 reference to the claim advanced. Therefdtét, Wwas 9 restructuring was effected at a time whendrspute
10 the case that a party incorporates an dotity 10 was foreseeable.
11 a historic foreseeable dispute, but onertbegr 11 The Mobil tribunal was careful to distirigh
12 materialises, then a later dispute whichneds 12 between different disputes in its assessofent
13 foreseeable should not fall outside the scbpe 13 foreseeability. In respect of the pre-erptiax and
14 protection afforded to an investor. 14 royalty disputes, for which the claimant dat invoke
15 Consistent with that submission, and hy of 15 the protection of the treaty, it was cleat the
16 example, | refer to Ipek v Turkey, Exhibit/&RR9. The 16 tribunal did not have jurisdiction.
17 tribunal emphasised that the object of farabiity 17 However, the existence of those pre-iexjst
18 must be a specific dispute which is to berdeihed by 18 disputes did not disqualify the tribunalidgdiction
19 reference to the essence of the Claimaaiiscbee 19 in respect of the Nationalisation Law, whigs enacted
20 paragraph 320 and paragraph 325. 20 after the restructuring. It is implicit thihe
21 As a matter of law, a distinction is sodrawn 21 tribunal's reasoning that the adverse taxayelty
22 between the restructuring of an investmeattahe 22 measures which Venezuela had already impufessm
23 when the investor seeks to protect itsethftbe 23 Mobil were not sufficient to put it on notitieat
24 general risk of future disputes with the tstate, 24 Venezuela might foreseeably take further esdve
25 which is a legitimate goal, and no abusenastment 25 measures against its interest.
Page 106 Page 108

31 (Pages 105 to 108)

Trevor McGowan Amended by the parties



Zeph Investments Pte Limited -v- The CommonwedftAustralia

Day 3 -- Hearing on Preliminary Objections PCA Chige 2023-40 Wednesday, 18 September 2024

14:43 1 Similarly, the tribunal in TidewatekMenezuela, 14:46 1 chose substantive business operatiote asiteria
2 which is Exhibit RLA-93, found that one of ttveo 2 which would permit companies owned by a natiof the
3 purposes for restructuring of the claimant teas 3 host state of the investment to benefit from t
4 protect Tidewater from the risk of expropaatiby] 4 protections offered by AANZFTA to nationalstbéir
5 incorporation of an investment vehicle inaehaving 5 claimed home state.
6 investment treaty arrangements with Venezugte 6 The treaty sets out the prerequisitestich
7 paragraph 183, which says that a restructasecarried 7 coverage. It cannot be an abuse to fulfiletkigress
8 out in light of pre-existing, and thereforegfseeable, 8 criteria on which states have agreed. Ottsenvior
9 disputes with Venezuela's national oil comparhich 9 example, for a treaty which only required danp
10 predated the incorporation of Tidewater Bddsan 2009 10 incorporation to be an investor, incorporatidth
11 and the transfer to it of Tidewater's Ven&aue 11 motivation of treaty coverage would be ansaburhat
12 business, in paragraph 184. 12 cannot be correct.
13 However, as in Mobil, the fact that the 13 Moreover, there are further sound reafmrtbe
14 restructuring was carried out in light ofeasisting 14 Claimant's stance, and | will summarise tmese.
15 foreseeable dispute did not deprive the @airof the 15 The denial of benefits provision operatgs
16 right to invoke the treaty for future disputehich 16 reference to the treaty wording. It's naither form
17 were unforeseeable at the time of the restring. 17 of abuse. Denial of benefits does not imfi@tmore
18 Accordingly, the tribunal held that it wad aa abuse 18 general concepts of good faith which one<fimctthe
19 for Tidewater to bring a claim under the tyea 19 abuse objection.
20 respect of an unforeseeable expropriatiorpasged by 20 Denial of benefits provisions operate on
21 Venezuela after the date of restructuring; se 21 a case-by-case basis under the relevany,tvela¢reas
22 paragraphs 196 and 197. 22 abuse of process imports general princigesfarm of
23 In terms of the language in the questias the 23 customary international law, which floatsabthe
24 Claimant's position that anything less thaecsic 24 express provisions of a treaty.
25 dispute does not engage the abusive prowisiithat 25 The threshold to establish substantivevbere
Page 109 Page 111
14:45 1 is what is meant by the final part ofgoestion. The | 14:48 1 applicable, substantial business opemsi®not
2 Claimant considers it's right to adopt theyleage used 2 especially high, consistent with the fact thidunals
3 in the authorities. 3 aren't looking at motive; instead they areifatl on
4 I will now deal with the fourth questidmat 4 the facts. See, for example, GCG v ColomRIaA-180)
5 the Tribunal sought the Claimant's answers on. 5 at [paragraph] 141.
6 The Claimant's position on this questsaquite 6 Put another way, if a tribunal accepts the
7 simple and straightforward: respectfully, ihdpes 7 claimant has overcome the abuse objectiovgutd be
8 not matter. There can be no question of radtv 8 perverse to dismiss the claim on the basisdehial
9 establishment of operations in Singapore someh 9 of benefits in circumstances where the clatrhas met
10 undercutting an otherwise good responselemil of 10 the test by the express wording of the treaty
11 benefits objection. 11 In fact, contrary to Mr Wordsworth's slifsions
12 The point has not been taken by the Refgmt and 12 this morning, the Claimant would go furthed @ay: not
13 it cannot now be taken. The purpose of tlehia 13 only would any such finding be perverse, Waeby
14 benefits clauses is to limit the use of caaf@ 14 purported reference to broad good faith aliigs or
15 restructuring as a means of treaty-shoppenial 15 the arbitration agreement, it is not opethi®
16 clauses operate to exclude investors whielsiamply 16 Tribunal, as a matter of law on the issuésrbehe
17 an intermediary for interests substantiaihgign by 17 Tribunal, to widen the ambit of the deniabehefits
18 permitting a respondent state to deny beneffit 18 objection.
19 a treaty to an entity that does not havecanamic 19 The Claimant would also note that if sdoren of
20 connection to a state or on whose nationialiglies. 20 value judgment is being exercised by theuhdh on
21 By incorporating a denial of benefitauskain 21 a broader-brush basis -- which is, of coursethe
22 a treaty, the parties have patently turnedl thinds 22 correct approach on this issue -- the Tribsheuld
23 to the issue of treaty-shopping and to thera 23 respectfully reflect on Respondent's confuatlation
24 necessary to establish the requisite economic 24 to the Amendment Act and treat them as vatilig any
25 connection. Here, in the AANZFTA, the [stpsaties] 25 form of protective step which it is allegbé Claimant
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14:49 1 has taken. 14:52 1 treaty: the treaty that's before us, ety that's

2 THE PRESIDENT: Can | just ask you a questiorhiga t 2 there in black and white, the treaty thattheties to

3 respect. 3 the treaty have thought about and decidedtto p

4 MR PALMER: Certainly. 4 a specific test on. And certainly | don't keer that

5 THE PRESIDENT: You say that denial of benefitsloet 5 can be overridden.

6 inform the general concept of good faith,hfive 6 That's my personal view on it, and ther@at's,

7 understood you correctly, unlike abuse of pssc 7 | suppose.

8 You recognise that when we interpret atyre 8 THE PRESIDENT: Thank you.

9 provision under the Vienna Convention, we hawio 9 MR PALMER: Is that alright? Does that answer --
10 this in good faith. Does that not play itfis 10 THE PRESIDENT: That answers my question, yes.
11 somehow? Or what would you say? 11 MR PALMER: Where did | finish?

12 MR PALMER: I'd say two things, | guess. 12 The Claimant would also like to note thabme
13 The Tribunal has seen a lot of submissatiout 13 form of value judgment is being exercisedltsibunal
14 estoppel and about acquiescence, about thiésé 14 on a broad-brush basis, which of coursetis no
15 types of issues, and generally tribunalstaeamit to 15 correct ... | think I've gone through thattisen.
16 go near it. They prefer to look at the yetself, 16 I now deal with the question that youeaisk
17 the black-and-white treaty, because theygmise that 17 question 5. And the Claimant's positiorhat bn this
18 the parties making the treaty are the preemipeople 18 issue, it remains as its previous stancerviegy its
19 from [whom] we've got to seek our guidanéed we all 19 right to change its position at any latenpoi time
20 recognise that all treaties are differentt \Be're 20 during this arbitration.
21 dealing with a particular treaty, where pedpve come 21 THE PRESIDENT: When you say -- I'm not sureavenyou
22 together and set up a particular test thats 22 concluded your answer on question 5, or ...?
23 prescribed, and they've done that for a reaso 23 MR PALMER: At question 5, we're dealing with isle 27(2),
24 So a general provision in the Vienna @oion like 24 and we're saying that our position remairchanged at
25 that | don't think can override the actuakagent 25 this point in time.
Page 113 Page 115
1451 1 between the parties to the treaty, whe tlaought 14:53 1 THE PRESIDENT: But you make a reservatiordtar stages.

2 about this question, who have decided whatwent to 2 Are you meaning that refers to if this ariitra
3 do. They could have put all sorts of testghich 3 proceeds to the merits?

4 you're very familiar with from other treatieghere, 4 MR PALMER: Exactly, yes.

5 but they chose a specific test. 5 THE PRESIDENT: Not during this preliminary stage?
6 So | would say the job of the Tribunatas 6 MR PALMER: Not during this preliminary stage.

7 determine whether that test has been mehasit't 7 THE PRESIDENT: Fine.

8 been met, and nothing any further than that. 8 MR PALMER: But if it does proceeds to the metitere
9 And certainly in the case of the Respoheen 9 will be different issues; it may be approritdt
10 | mean, | don't want to bore the Tribunahvibw 10 invoke 27(2). It's hypothetical at this stalgthink.

11 we would say their behaviour has not beenagrieh 11 THE PRESIDENT: Yes, thank you.
12 would justify any sort of consideration afhts like 12 MR PALMER: As promised in my opening, in respotsthe
13 the rules of equity, even in an English ceygtem. 13 President's enquiry and invitation abouiGlemant's
14 The Amend[ment] Act is, by its very naturemgthing 14 position in respect of the matter of “invesamd
15 which is just beyond description, beyond gein 15 "investment”, the Claimant now responds ¢o th
16 perceived, | think. 16 Tribunal's invitation.
17 THE PRESIDENT: | see that this is your submissiBut of 17 The Claimant must confirm to the Tributheait the
18 course here we are not dealing with the Ammesmd Act 18 Respondent has wrongly and untruthfully stéte
19 itself; that's an issue for the merits. 19 Claimant's position with respect to the Regpat's
20 MR PALMER: Sure. 20 "investor"/"investment” objection. The Claim has
21 THE PRESIDENT: Here we are dealing with juriidic and 21 done nothing of the sort, but merely reitstand
22 preliminary objections. 22 clarified alternative arguments in its Reglgin as set
23 MR PALMER: Certainly. Certainly. But| -- 23 out in paragraphs 130 [to] 172 of the Claifsan
24 THE PRESIDENT: So we need to stick to thoseppsse. 24 Rejoinder, which are consistent with the priyn
25 MR PALMER: |think so. But | think we need tiick to the 25 position of the Respondent, which is seirout
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14:55 1 paragraphs 252 to 347 of the Claimantp&ese. 14:58 1 notification or approval process."
2 After | explain two of the Claimant's aitative 2 The Claimant participated in the sharepsaa
3 arguments, Dr Anna Kirk will further assise thribunal 3 29 January 2019, as set out in Exhibit C-563,
4 in understanding the Claimant's primary positi 4 formally advised the Respondent's ASIC, by
5 I will first go to two alternative arguntsrthat 5 Exhibit C-484, of the share swap on 8 Febr@ad?.
6 the Claimant wishes to make, based on the AAMZtreaty 6 The Claimant, immediately following theash swap,
7 itself. We have a slide there, | think. (&3u 7 started preparing its application pursuant to
8 The Respondent's first admission thatevesferred 8 Section 601CD of the Corporations Act 2001ichviis
9 to earlier is at paragraph 64 of its Replgt:th 9 Exhibit [CLA-]161. Section 601CD states alfofos:
10 "... Australia does not dispute thatghare swap 10 "(1) A foreign company must not carrytmrsiness in
11 was both lawful and effective in transferrawnership 11 the jurisdiction unless:
12 of the shares in Mineralogy to Zeph." 12 (a) it is registered under this Division;
13 AANZFTA, in Chapter 11, Article 2(c), tta, 13 (b) it has applied to be so registeratitha
14 inter alia, that: 14 application has not been dealt with."
15 "... investment means every kind of asaeted or 15 "Carrying on business in Australia” ifired in
16 controlled by an investor, including but liatited to 16 Section 21 of the Corporations Act as follows
17 the following: ..." 17 "(1) A body corporate that has a plackusiness
18 And it lists "shares". 18 in Australia, or in a State or Territory, i@ on
19 In the circumstances, it's curious, fotha 19 business in Australia, or in that State ariftey, as
20 least, for the Respondent to dispute thaCthgnant 20 the case may be.
21 has made an investment. The Respondenbhesded 21 (2) A reference to a body corporate dagrgn
22 that the Claimant became the owner of theesha 22 business ... includes a reference the body: .
23 following the lawful and effective share swdahe 23 (b) administering, managing, or othervdealing
24 admission that the share swap was legalféectiee in 24 with, property situated in Australia, or fretState or
25 transferring ownership of the shares in Mitwgy to 25 Territory, as the case may be, as an ageya, |
Page 117 Page 119
14:56 1 the Claimant is necessarily an admissiawaership by 1459 1 personal representative or trustee athmrwise."
2 the Claimant of the asset, namely the Mingsakhares. 2 Importantly, also in Exhibit CLA-161 is
3 This is therefore an admission by the Respurafethe 3 Section 601CE of the Corporations Act, whiets ®ut
4 existence of the Claimant's investment withi 4 what matters must be addressed in an applict
5 meaning of Chapter 11, Article 2(c) of AANZFTA 5 registration, which states as follows -- hththey're
6 Current evidence already filed with thesf@se and 6 listed on the slide in front of you:
7 the Rejoinder makes it clear that the Clainmnt 7 "Subject to this Part, where a foreign pany
8 an investor of Australia, has made investmients 8 lodges an application for registration untiés t
9 accordance with the requirements of AANZFTAagter 11. 9 Division that is in the prescribed form and is
10 Article 2(d) states, when dealing witH'@vestor 10 accompanied by:
11 of a Party”, it means: 11 (a) a certified copy of a current cegtife of its
12 "... a natural person of a Party or @ljcal 12 incorporation or registration ...
13 person of a Party that seeks to make, isngaki has 13 (b) a certified copy of its constitution
14 made an investment in the territory of anothe 14 (c) a list of its directors containinggenal
15 Party ..." 15 details of those directors that are equivatethe
16 Importantly, the relevant footnote 4 hieh is on 16 personal details of directors referred tfairother
17 the third line of the slide, | think -- prdeis 17 section of the Corporations Act] 205B(3) ...
18 certainty, and states as follows: 18 (d) if that list includes directors whe:a
19 "For greater certainty, the Parties ustaded that 19 (i) resident in Australia ...
20 an investor that 'seeks to make' an investreéers to 20 (i) members of a local board of direstor
21 an investor of another Party that has takéivessteps 21 A memorandum that is duly executed bgrobehalf
22 to make an investment. Where a notificatioapproval 22 of the foreign company and states the pouofdttose
23 process is required for making an investment, 23 directors ...
24 an investor that 'seeks to make' an investreéers to 24 () notice of the address of:
25 an investor of another Party that has ieitiauch 25 (i) if it has in its place of origin agistered
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15:00 1 office ... 15:03 1 it is a certainty that it is an "investbra Party" as
2 (ii) otherwise -- its principal place of 2 provided by Article 2(d), in accordance witle t
3 business ... 3 certainty given by footnote 4: that it inigdtits
4 (g) notice of the address of its registerfice 4 notification and approval process required by
5 under section 601CT ..." 5 Section 601CE of the Corporations Act to alibte be
6 It goes on to say, as you can see, thiE AB 6 a foreign company operating in Australia.
7 that material is provided, must grant it pesion. 7 So just summarising there, we are sayingine
8 THE PRESIDENT: Can | ask you: if | understand you 8 hand, it has ownership, it's required to l@awveership,
9 correctly, you refer to this Act in relatiam t 9 it's a section of the treaty that says ifgts
10 footnote 4, 2(d). 10 ownership, it's an investment. On the ofaexd, we
11 MR PALMER: That's correct. 11 say it is an investor because it has purseeking
12 THE PRESIDENT: That's right. 12 an investment to the stage where it has iitgde
13 MR PALMER: I've got one -- 13 notification, and footnote 4 and the tretdglf deems
14 THE PRESIDENT: | must say -- and | will be irgsted in 14 it to be an investor.
15 what you say about it -- to me, footnote dlslavith 15 So it has complied with "investmenthats
16 the status of an investor pre-investmentyvthe 16 complied with "investor". That's my submissi
17 investment is not yet made but the investsrdnly 17 THE PRESIDENT: | understand. And what is yawsveer to
18 taken steps, and what steps are sufficiewhat steps 18 the objections that are made in respecteofi¢ib
19 are not sufficient to qualify as an investor. 19 "make" in 2(d)?
20 Now, Zeph had made the investment, hatbrtre 20 MR PALMER: So if we go back and look at the
21 share swap -- 21 construction ...
22 MR PALMER: Can I just respond to that, beforegoetoo far 22 DR KIRK: Perhaps | can help, because that'stigxabat
23 in the argument? 23 I'll address now.
24 THE PRESIDENT: Yes, please. 24 MR PALMER: Yes, so what we're doing is I'll nask
25 MR PALMER: | mean, during the opening for thespandent, 25 Dr Kirk.
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15:02 1 they said that the fact that the ownershipsfer was 15:04 1 THE PRESIDENT: If you have organised yourd#ferently,
2 legally effective did not necessarily meart thaad 2 | don't want to interfere.
3 made an investment under the treaty. Théts they 3 MR PALMER: Okay.
4 said. That was their -- 4 THE PRESIDENT: I just thought that --
5 THE PRESIDENT: Why did they say that? 5 MR PALMER: Dr Kirk was going to address that foin
6 MR PALMER: |don't know. | don't know. 6 THE PRESIDENT: Fine. Then address it when yoreh@anned
7 THE PRESIDENT: | put it to you that the Resporidsid so 7 to do so.
8 because they consider that the share swapatas 8 MR PALMER: | will now ask Dr Kirk to address tfgibunal
9 a contribution because it contributed no vaduine 9 on behalf of the Claimant to further deal withtters
10 investment. 10 set out as the Claimant's primary positi@cabse
11 MR PALMER: Okay. So let's just assume for tfguiment 11 | was dealing first with two alternative pasis.
12 that they're correct, right? In that circtanse, it 12 Okay, thank you. Dr Kirk.
13 hasn't made an investment but it's seekingaie one, 13 THE PRESIDENT: Thank you.
14 in this two-step process. 14 DR KIRK: Thank you very much.
15 THE PRESIDENT: That's why you're addressing?this 15 So | will briefly address the Tribunal ire
16 MR PALMER: That's correct. 16 Claimant's position on the investment anéstor
17 THE PRESIDENT: Okay, thank you. That's clear. 17 objections: in particular, whether an active
18 MR PALMER: The Claimant completed its applicatfor 18 contribution is required for an investor twvé made
19 registration and notification with ASIC, & eut in 19 an investment. The Claimant's position @s¢hissues
20 Exhibit C-97, on 8 March 2019. So becaugd®folume 20 is set out in the response at paragraph$23@4 and
21 of material since its acquisition, it lodghdt on 21 the Rejoinder at paragraphs 147 to 157.
22 8 March. And the Claimant was registered fseign 22 As the tribunal in RENERGY v Spain (CLA9)
23 company in Australia, which is required by &SIC Act, 23 observed, the majority of the investment €aspport
24 as set out in Exhibit C-482, on 29 March 2019 24 the conclusion that an active contributianfithe new
25 The Claimant submits that by the aboviterg 25 owner is not required. It's there on théesliThe
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15:.06 1 tribunal says at [paragraph] 571.: 15:09 1 obtained ownership of the shares, andisrcase by
2 "In a larger number of cases, tribunalgeha 2 a share swap, it has made an investment ordarce
3 rejected the suggestion that the current oahassets 3 with the plain meaning of the treaty.
4 must have made an active contribution to tyuat 4 A similar finding was made by the tribuiral
5 an investor. In several cases tribunals halethat 5 AMF Aircraftleasing v Czech Republic (RLA-4@nother
6 the acquisition of the assets was sufficient." 6 case that the Respondent suggests suppgrtsiton.
7 In other words, the majority of tribunhbsve 7 The tribunal in that case said that the trpatyides
8 rejected the submission now made to you by the 8 that investors must be authorised to makenastment.
9 Respondent. 9 The ordinary meaning of these terms indeeidaies
10 To this end, the Tribunal should not pteg face 10 that the investor has to act and effectiealgage in
11 value the Respondent's table at slides 423od 11 the action of making an investment. In otherds, all
12 their opening slides. Please read the casefully. 12 that is required is that the claimant actehake
13 Of course, we know you will. 13 an investment; in the present case, by engawgithe
14 In reality, the position on active cdoition by 14 share swap.
15 an investor is markedly different on a progealysis 15 The position in Addiko was adopted inreent
16 of the cases, and | will seek to draw outesoirthe 16 case of Sea Search-Armada v Colombia (CLA-2A8ain,
17 key points now. 17 the treaty at issue contains substantiaflystime
18 In Addiko Bank v Montenegro (RLA-52), ase that 18 definition of "investor" as the AANZFTA. that case,
19 the Respondent says supports its positidrathactive 19 the rights at issue were assigned to thesiarvéy
20 contribution by an investor is required tckena 20 a related company. There is no indicatiahénaward
21 an investment, the tribunal interpreted Hmaestreaty 21 that any consideration whatsoever was paithéo
22 wording that is at issue here. The casevado 22 assignment of the rights.
23 a transfer of shares for no consideratidme ffibunal 23 The tribunal upheld the investment.aitithat
24 did not find that the requirement to makénamstment 24 there was no requirement for an active csqueal
25 necessitated any active contribution. Tibemal said 25 contribution from the claimant, as the origin
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15.07 1 at paragraph 352, and that's up therbeoadreen: 15:11 1 investment satisfied any requirement feomtribution.
2 "The Tribunal is of the view that the oraly 2 The tribunal relied on the Addiko case and on
3 meaning of the verb 'making' includes an &ct o 3 Kim v Uzbekistan in rejecting any requiremfemt
4 acquiring an investment which can be defireedaaning 4 an active or personal investment by the irrest
5 possession or control of, or getting or olitgn 5 As | have mentioned, in both Addiko and
6 something. The emphasis is not on the exehahg 6 Sea Search-Armada, no consideration at alba@sfor
7 monetary value for title or possession, buthenact 7 the assets acquired. These cases involveaighs
8 of obtaining title or possession. Thus, 'mgki 8 transfer of assets. This was also the calsevin
9 an investment includes instances in whicé atl 9 v Peru (CLA-188, paragraph 148), where thmitral
10 possession is obtained over an asset thifiegias 10 said:
11 an investment.” 11 "It is clear that the Claimant acquired tights
12 It is submitted that this is the senséid 12 and shares free of charge. However, this doemean
13 natural meaning of the phrase "make an imes', and 13 that the persons from whom she acquired ttemes and
14 is the meaning that should be adopted Here not 14 rights did not previously make very consitiga
15 a case of "making a meal", to pick up on Marééworth's 15 investments of which ownership was transuohibethe
16 language. To "invest" does not require ith @fnitself 16 Claimant by perfectly legitimate legal instents."
17 further active steps, unlike perhaps makinggal, not 17 In all of these cases, if any requirenfient
18 least because there are a number of forrs tha 18 contribution exists, it is satisfied by thregmal
19 an investment can take. And you picked ufhithis 19 investment or contribution. There is no ieuent for
20 morning, Madam President. They include aabiv 20 any active additional contribution from trergon
21 passive or otherwise. 21 acquiring the investment.
22 Now, in emphasising this point, this nustainly 22 Additional cases which confirm this piositare set
23 is not a change by the Claimant in its pasitiThe 23 out in the Response at [paragraphs] 322 gifrtm 329.
24 Claimant has always said that ownershipef th 24 These cases are all consistent with theipogaken
25 investment is key. Provided that the Claintas 25 by the Swiss Federal Tribunal in Clorox v ¥emela.
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15112 1 And this is the first Swiss Federal Triautecision on 15:16 1 DR KIRK: | am simply reflecting the Respontien
2 this (RLA-144), rather than the one we haventdeoking 2 submission. They are the ones who are s#lyatigmade
3 at on abuse of right. 3 an investment" means an active contribution.
4 In this decision, the Federal Tribunalrtwened 4 THE PRESIDENT: But what the Respondent say®ikave
5 the arbitral decision, finding that the verin-that 5 an investment, you must make contribution, mmegyou
6 case "invested" or "to invest" -- requirecaative 6 have to provide something of value. And Idbpm not
7 contribution. In that case, the shares in the 7 distorting the Respondent's submission.
8 investment had been transferred to the cldimahout 8 But my question is: what has to be actiVéRat
9 any payment or consideration. The arbitrautral 9 does this "active" stand for? The cases cfign
10 found that there had been no transfer ofeyalnd 10 "active", but have people really thought atwlat
11 therefore that no investment had been made. 11 needs to be active? For what does it stéinafot
12 The Swiss Federal Tribunal in Clorox cege the 12 sure all the cases use "active" with the same
13 very arguments now being made by the Respbnaied 13 connotation.
14 said at paragraph 3.4.2.7 that the term Sl did 14 DR KIRK: They may not. In my submission, "aetiv- or at
15 not require an active investment be madédéyrvestor 15 least, from the Claimant's side, all thaeuired as
16 in exchange for the assets. The holdingsé@a was 16 far as an active contribution is concernezhigaging
17 sufficient to show that the Claimant had sted in 17 in the act of obtaining the title to the istreent.
18 those assets. 18 And | will come to that --
19 The Swiss court went on to say that théral 19 THE PRESIDENT: That's why you spoke of the pgoétion?
20 tribunal was wrong to impose additional ctinds on 20 DR KIRK: Exactly.
21 the investor, being the condition of activatcbution 21 THE PRESIDENT: Yes, good. Thank you.
22 that was not expressly stated in the wordkeof 22 DR KIRK: And I will speak a little more about
23 treaty. 23 restructurings in a minute, which may fittlout.
24 The Swiss Federal Tribunal also confirrtined 24 THE PRESIDENT: You have answered my question.
25 an arbitral tribunal was not permitted toyden 25 DR KIRK: The Respondent also relies in its weritt
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15114 1 jurisdiction on the basis that the origingestment 15:17 1 submissions on Standard Chartered v Tanzame of the
2 was carried out by another entity and themsteared 2 cases that most clearly imposes a requirefoent
3 to the claimant through a corporate restrimgur 3 an active investment, whatever that might memat
4 There are many other cases in the Clalsant 4 case has generally not been followed by suleseq
5 Response and Rejoinder that come to a similar 5 tribunals.
6 conclusion, and the Claimant continues to oelwll of 6 Indeed, the tribunal in Koza v Turkmenista
7 these. 7 (CLA-180, paragraph 231) said that the findmng
8 In its Reply, the Respondent relies on tdok 8 Standard Chartered that investments must loe ina
9 Metals v Colombia (RLA-147), which is a Juli22 9 an investor in some active way, rather thepki
10 decision, to support its position. The tmialun 10 passive ownership, resulted from -- and thesehe
11 Montauk only briefly considered the meanihtnoake 11 words on the slide -- "a somewhat strainedirgy of
12 an investment", and while it did say thatative 12 the words 'of', 'by' and 'made™ in the rafe\BIT.
13 contribution was required, the tribunal exphgrelied 13 And it is precisely this "strained readinigétithe
14 on the original arbitral decision in Cloroxdoming to 14 Respondent advocates for here. It shoutdjbeted,
15 that conclusion. That is the award that avasilled by 15 just as it was in the Koza case.
16 the Swiss Federal Tribunal for being incdrrednd it 16 Similarly, in Nachingwea v Tanzania (RéA&;
17 appears that the tribunal in Montauk wasamare that 17 paragraph 153), the tribunal considered dise of
18 the Clorox decision had been annulled: ipsmdoesn't 18 Standard Chartered, and concluded that:
19 refer to it. 19 "... this Tribunal is unable to agreetfthe
20 THE PRESIDENT: Can | just ask you a question. 20 Standard Chartered case] that such a reqeritenfi
21 When you speak of "an active investmeas'opposed 21 active contribution can be said to ariseiby® of
22 to just "an investment”, do you mean an itaest that 22 the use of the word 'made’ in Article 1(ajhef BIT.
23 is made with a payment? What does the '&cthean? 23 That an investment has to be 'made’ doasenessarily
24 Do | have to actively manage the corporatitviat is 24 imply that an investment has to be 'activefde’.
25 the "active" about? 25 There is a distinction between the two amlThibunal
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15119 1 would be very reluctant to conclude, withmore, that | 15:22 1 in his idiosyncratic approach.
2 'made’ equates with 'actively made'." 2 Funnily enough, on the share swap, heantisely
3 I have only referred to a few of the casdke 3 conventional. And share swaps or transfeve baen
4 submissions. But you can see, even fromhigls-level 4 recognised by investment tribunals time arairags
5 review, that the position accords with theahasion of 5 being a legitimate way of making an investnierhe
6 the esteemed authors Dolzer, Kriebaum ance8ehin 6 context of corporate restructurings. This is
7 their 2022 text Principles of Internationaldstment 7 an established principle and it should beetiekof the
8 Law (CLA-191, page 81), which is on the slubsv. 8 matter.
9 It says: 9 It follows from this that issues of nominaface
10 "It follows from these authorities thiagt 10 value are also irrelevant in the contextasporate
11 preponderant view is that mere ownershipotrol of 11 restructuring. And this was confirmed in FERGY
12 the investment will suffice to bestow thdigtanf 12 v Spain (CLA-179), which distinguished theeaf
13 an investor. In other words, according tortfajority 13 KT Asia on the basis that KT Asia where a matnvalue
14 view, it seems that an active contributiorihsy 14 in the exchange was at issue did not invaleerporate
15 current owner of the assets is not required.” 15 restructuring.
16 Before moving on, | also wish to recaline of the 16 The nominal value issue simply does rieean
17 additional matters that appear actually Isrggreed 17 context of a corporate restructuring. lportant
18 between the parties, or at least not contestied 18 to note that after the share swap, just asiate,
19 | say this by reference to paragraph 61@ROPO. 19 MIL, the parent, retained very, very valuamsets, in
20 First, a share swap, including a caslibase 20 the form of both Zeph and Mineralogy. Andttivas the
21 swap, in and of itself is a legitimate waybfaining 21 purpose of the share swap.
22 an investment. This was clearly establishédobil 22 Given the case authorities on this isand,the
23 v Venezuela and a number of other casesgdisdiat 23 continual recognition that corporate restrring using
24 paragraphs 284 to 286 of the Claimant's Resp@nd 24 share swaps creates legitimate investméntepid be
25 the Respondent quite rightly does not coritest 25 incongruous of this Tribunal to then say thatshares
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15:20 1 Second, an investment can be acqthiredgh 1524 1 transferred in a restructuring are ndhaastment as
2 a corporate restructuring. There is absglutething 2 they do not satisfy any risk or contributideneent
3 wrong with acquiring an investment in this mamn 3 that may exist because they were part ofralata
4 whether by share swap, transfer or othenaise, 4 corporate restructuring. In none of the casese
5 confirmed in cases such as Levy v Peru, Titawa 5 mentioned have elements of risk or contrilsuieen
6 v Venezuela and Aguas del Tunari v Boliviapagst many 6 deemed unsatisfied simply because the traosagas
7 others. 7 a face-value share swap or share transfearasfp
8 There is nothing unusual about the resitradn 8 a regular corporate restructuring.
9 the present case or the share swap that werit o 9 As | have also stated earlier, it is
10 reflects standard corporate practice anitnigas to 10 a well-established principle that any requiat for
11 many of these other cases where investmeamnestieen 11 contribution inherent in the term "investnieas it
12 found. 12 may be, is satisfied by the original invesitrand does
13 These two points are important also gare to the 13 not require a brand new investment from eirergstor
14 President's questions to Mr Palmer yestendaie 14 that subsequently acquires the asset. Betbriginal
15 nominal value of the shares swapped versusdbnomic 15 contribution and the inherent risks involuethe
16 reality that you were discussing, and alstherrisk 16 investment are transferred with that assttemew
17 point that was raised. 17 investor.
18 As | said, the share swap in the preszsgs is 18 | do emphasise here that obviously thist
19 an entirely standard commercial practice,roonly used 19 an ICSID Convention arbitration. It is faorh clear
20 when restructuring a corporate group. Wabteally 20 that the inherent characteristics that orgliés into
21 heard a lot in this hearing about Mr Palmer's 21 the definition of "investment" in the ICSID@sention
22 unconventional way of approaching businégs. 22 can be implied into a treaty such as the ARRE, where
23 certainly does not do business or managaftaiss in 23 the state parties have provided a very defimition
24 a way that we all might be used to seeirgages like 24 of "investment" that already includes caruésdor
25 this, and for the most part he has beensugessful 25 commercial contracts for sale of goods andcss, and
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15:25 1 similar types of transactions. 15:29 1 an investment.
2 The state parties to the AANZFTA have besny 2 Consistent also with the adoption of tf&Nodel
3 clear about what an "investment" means, aisdtiould 3 BIT provisions, the AANZFTA definitions of "iestment”
4 be respected. You have our submissions emptiit in 4 and "covered investment”, as well as the difinof
5 the Response and | just want to make surglets 5 "investor" itself, are very broad. The defon of
6 that we continue to rely on those. 6 "investor" should be interpreted in this cante
7 So returning to the points that | was mghkiefore 7 The need to consider the definitions n¥éstment”
8 I went off on that little tangent. The thjpdint that 8 and "covered investment" is even more acutause the
9 | wanted to make -- and it's related to what just 9 verb "make", simply as a matter of Englishngraar, is
10 been discussing -- is that the adequacyeof th 10 a transitive or delexical verb, taking itsamieg from
11 contribution paid is irrelevant. And thigain, is 11 the noun that it is paired with; in this gase
12 an agreed point by the Respondent. 12 "investment".
13 The tribunal in Gavrilovic v Croatia (CLE5) 13 This is not a matter of the effet utitenpiple.
14 confirmed that the amount of the purchaseeps 14 The words must be given their plain meanifgd to
15 immaterial, and that an investigation int® ddequacy 15 "make an investment" must take account ofrteaning of
16 of the consideration is not required. Thefd®adent, 16 "investment": to own shares.
17 as I've said, has expressly agreed with treiROPO. 17 As the Addiko tribunal said (RLA-52, pgiraph 352),
18 Similarly, in Invesmart v Czech Repul{it. A-196), 18 making an investment is simply "the act dboting
19 the tribunal refused to look at the adequdicy 19 title or possession” over that investmertiis s the
20 consideration because it would imply an @aluki 20 plain and ordinary meaning of the treaty mion, when
21 requirement of a qualitatively adequate itmest. 21 interpreted in context and in good faith.
22 And indeed, this is even more of an issue 22 When taken together, all of these pantsmade
23 a corporate restructuring context, as empbdsarlier 23 clear in the case authorities that | haveresiced,
24 in that slide | showed you from RENERGY v iBpa 24 and they lead to only one conclusion: theri
25 (CLA-179), where it distinguished the KT Asise that 25 requirement for an active contribution to mak
Page 137 Page 139
15:27 1 was about nominal value on the basiskfiahsia did 15:30 1 an investment. The Claimant simply hashmw that
2 not pertain to a corporate restructuring. 2 it legitimately acquired the shares to havelena
3 One could only imagine the uncertainty thauld be 3 an investment, and it has done so.
4 introduced into the investment regime if adequ 4 I wish to just briefly touch on the retsipoint
5 consideration were a requirement of an investm 5 before I hand it back to Mr Palmer. This poie say
6 Fifth, the origin of the funds from whitire 6 is fatal to the Respondent --
7 original investment was made is irrelevartiswas 7 THE PRESIDENT: Maybe before we go there, letuss gheck
8 confirmed in RENERGY v Spain, Tokios Tokelésla 8 with the court reporter whether we shouldhente
9 a number of other cases cited in the Claimant’' 9 a break, because this morning he was reagly tm, but
10 response. In particular, it does not métttie 10 the day gets longer. (Pause)
11 original contribution to the investment cafinwen within 11 MR PALMER: Maybe we should have a break. Weehaobably
12 the host state; in this case, from withintfal&. 12 about half an hour, maybe a bit less.
13 And again, the Respondent agrees with thig.po 13 THE PRESIDENT: Yes.
14 Sixth, on a plain reading, nothing in titeaty 14 MR PALMER: But maybe we should have a breakfdbminutes
15 suggests that an active contribution is regubr was 15 or 10 minutes, and this is probably an appaaptime.
16 intended by the state parties when they theetérm 16 THE PRESIDENT: Is it fine if we take a 10-miniteak, or
17 "made an investment". 17 you would rather complete this?
18 As the Claimant has pointed out, thenitidin of 18 DR DONAGHUE: It's fine with us. We're in theiflunal's
19 "investor” is based on the US Model BIT. Dindy thing 19 hands.
20 added was the footnote you saw earlier, wighired 20 THE PRESIDENT: Yes. Fine.
21 "active steps" for an investor seeking to enak 21 Then let's take 10 minutes now, and goc&e
22 an investment. Clearly the state partiesidened the 22 done, we can continue with the proceduraetsp
23 requirement for "active steps" needed toldefied 23 Good.
24 for that particular portion of the definiticand no 24 MR PALMER: Good.
25 such requirement was added where an invieatomade 25 THE PRESIDENT: That leads us to 3.45.
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15:35 1 (3.32pm) 15:48 1 to reserves."
2 (A short break) 2 Now I note that, just like in this case, i
3 (3.46 pm) 3 Ol European Group, the dividends were declareubt
4 THE PRESIDENT: Dr Kirk, you were about to go twther 4 declared, as the case may be, by the directone
5 topic. 5 subsidiary company, not by the shareholdet tam
6 DRKIRK: Yes. Thank you, Professor Kaufmann-kKhll was 6 reference for that is paragraph 597.
7 about to talk very briefly about the returssuie, 7 That is, of course, standard corporatetjpe
8 which the Claimant says is fatal to the Redpatis 8 It's very usual that the directors of the camypitself
9 investor objection. 9 declare the dividends, not the shareholdet.ttBs
10 It's quite noticeable that Mr Wordswath' 10 did not prevent a finding that the retaineafifs were
11 submissions on this point focused almostusiatly on 11 investments. The economic reality is thatdinectors
12 the term "dividend". But the definition @éturns" is 12 act in accordance with the wishes or conseofthe
13 far wider, and includes profits yielded. 13 shareholders.
14 Itis clear that Mineralogy yielded ptsfi 14 This is especially the economic realftg closely
15 regardless of whether a dividend was pait tfaeit 15 held, single-shareholder company. The sloédehcan
16 these profits can constitute investmentsithat 16 take out the profits of the investment iishes to
17 themselves under the treaty. 17 do so, and it would be naive to suggest atiser
18 It is also undisputed that the ClaimZeph, 18 Finally, I briefly want to touch on a pbraised
19 approved those profits remaining in Minergladnen it 19 by the President yesterday with Mr Birkethattneeding
20 signed off on the accounts which specificadtpined 20 to retain some cash in the company -- indhge,
21 those profits within Mineralogy. The Claiman 21 Mineralogy -- in order to allow Mineralogy aperate.
22 Mineralogy's parent, has reinvested the fsrofturned 22 Now, of course, normally that would heetr But
23 by Mineralogy in that business by approvimse 23 Mineralogy is rather unique: it requires waity no
24 profits being left in the business for Mirlegy's use. 24 working capital to maintain its source ofdme. It is
25 | just want to take you to the case oEQiopean 25 likely the largest privately owned royaltyestm in the
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15:47 1 Group v Venezuela, which is CLA-189, whighsay is | 15:50 1 world.
2 very apposite. 2 If Mineralogy or its shareholder, Zephpst to
3 The tribunal held in that case (parag24t) that: 3 reinvest zero dollars in its operations, Mahegy
4 "When a shareholder decides not to cofiesfits 4 would still maintain the vast majority of itcome.
5 in full, but to leave them -- in whole or iarp-- 5 It is only because it chooses to reinvestittdid
6 with the company, it is waiving a right andking 6 not pay out virtually all of the earnings asdknds.
7 a contribution of cash to the company, whechririched 7 And that reinvestment is the will of the sleider.
8 to the extent of the amount that the sharehnold 8 The retention of profits in 2019 and 2020ratarns,
9 relinquished.” 9 and are "investments” under the treaty.
10 The tribunal goes on to say (paragraj):24 10 So to conclude on the overall
11 "It is true that the funds provided bg fbreign 11 "investor"/"investment” objection, it's théainant's
12 investor [in that case] to Venezuelan Comgzamniould 12 position that to imply into the AANZFTA thequirement
13 have been generated in the destination goitisif. 13 of an active contribution runs contrary te fain
14 But this is irrelevant: ..." 14 meaning of the definition of "investor" irettreaty,
15 And just skipping down a little to paragfn 243: 15 interpreted in good faith.
16 "The Respondent also raises one lastraagi OIEG 16 It also runs contrary to the consist@praach of
17 could not have made a contribution by meéaits own 17 investment treaty tribunals that have repiate
18 inaction -- that is, by not withdrawing thefits 18 rejected the arguments now made by the Rdspoand
19 generated in the form of dividends. 19 have acknowledged that tribunals must notymp
20 244. The argument is not persuasives[tasy 20 additional conditions into a treaty, incluglihe
21 tribunal]: it is not true that the investashremained 21 condition of active contribution.
22 inactive. The creation of a reserve requires 22 As the tribunal in RENERGY v Spain (CLAQ)
23 an agreement of the company's governing sodie 23 observes:
24 controlled by the OIEG, in which it decides t 24 "The Tribunal's [job] is to apply theatg, not to
25 distribute only part of the profits, and apible rest 25 rewrite it."
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15552 1 That's at paragraph 558. And we wealdthat that | 15:55 1 an article evincing that Mineralogy's dvamk had

2 is applicable not just to the definition afvestor” 2 decided not to fund any new coal projects.

3 but also to Article 11 on substantive investmet is 3 So in early June 2018, as the evidencesho

4 clearly the role of the Tribunal to interpifet 4 paragraphs 119, 122 and 123 of my first wigtnes

5 provision and apply it. 5 statement, these three documents were in s8epsion.

6 Just on that point, | think it's importémt 6 And | reached the conclusion, after considgtfire

7 emphasise that it's the Claimant's positianttie 7 documents in June 2018, that the coal prejebtinces

8 Claimant was acting in good faith when it iteel in 8 of obtaining the billions of dollars neededifs

9 these Singapore businesses. And just to cetimén 9 development in Australia were non-existent.

10 Tribunal that it is of course legitimate éstructure, 10 The Claimant would submit that that deaid faced
11 as we all agree, in order to obtain treatygation. 11 was then, as a director of Mineralogy andatér Coal
12 So it must also be legitimate to bring orfasithin 12 and personally, was: should the project bsed, and
13 the provisions of the treaty in order to eashat 13 over $125 million sunk cost written off oslpor was
14 treaty protection exists, and that wouldudel 14 there some other possibility to obtain caabiing? In
15 ensuring you have a substantive busineggtié 15 short, was there a positive decision | cealke, for

16 a requirement under the treaty. 16 long-term commercial reasons, to avoid pe of

17 So as long as the restructuring and #aeyt 17 major and significant downside?

18 protection itself is legitimate, there cob&lno basis 18 The answer can be found in Exhibit [C72®hich is
19 to say that the denial of benefits "substanti 19 a news article from The Straits Times in Spaye which
20 business" section is illegitimate or an apuse 20 confirms that coal funding was available img&pore.
21 separately from that general abuse of rigimtp 21 In my evidence before the Tribunal yekter
22 Thank you. 22 | explained the purpose of seeking to rag# tlinding
23 MR PALMER: Thanks, Madam President. 23 in Singapore, with the assistance of intésnat banks
24 I'd like to summarise for the Tribunag thecision 24 whose regional headquarters were based gagine, and
25 I made to offshore in June 2018 and the suiese 25 [that] that was how the system worked; andl fiach

Page 145 Page 147
15:53 1 events that are demonstrated by the eségl@md bring 15:56 1 arrangements were available in Singaputerere not

2 all that together; in so doing, answering soffithe 2 available in Australia.

3 obvious questions that the Tribunal and thepBedent 3 | also explained in my evidence given in

4 raised during my cross-examination yesterday. 4 cross-examination to the Tribunal that | hadrb

5 This matter is addressed in the evidemaeyi first 5 involved in and was familiar with fundraisirigs

6 witness statement at paragraphs 113 to 138dddnce 6 Singapore. | explained -- and I'll go to sleetions

7 given by me yesterday. 7 on the transcript in a second -- | explaired bne of
8 I'd like to start at the beginning. Hirst'd 8 my companies had previously borrowed $100anillo
9 refer to Exhibit [C-]166, which | did in my eping, 9 fund three ships in Singapore. Constructioing had
10 which is a letter dated 12 December 2017 tiwen 10 been raised by each ship transaction incatipgr
11 Premier of Queensland to the Prime Ministéxustralia 11 a separate company that had been estabitisfigad
12 vetoing funding of $1 billion for the Adano&l 12 each ship's constructions.
13 Project. 13 We see the transcript at Day 2, pagér@s,
14 In paragraph 123 of my first witnessestant, 14 lines 2 to 6; and page 272, from lines 2230
15 | explained that the Adani Coal Project ated 15 The Claimant submits that it's logicalsidering
16 alongside the Claimant's project in Queesladnd as 16 the previous success my company had expedénc
17 | stated in the Claimant's opening, | no& the 17 borrowing funds in Singapore, that the stmectised in
18 Adani Coal Project was eventually fundedulgio 18 doing so could be adopted in raising loanl$uin
19 Singapore. 19 Singapore.
20 Secondly, | refer to Exhibit R-484, whista draft 20 Paragraphs 126 to 130 of my first witrstagement
21 bill entitled "Coal-Fired Funding Prohibiti@ill", 21 further expand on why Singapore was attradtivm
22 which was legislation then currently befdre t 22 a fundraising perspective. The Claimant stsinwas
23 Australian Parliament, inter alia, banning fihnding 23 a simple commercial decision, being: showtdapal
24 of coal projects. 24 project be closed down and millions of dallaritten
25 Thirdly, | refer to Exhibit C-165, whidh 25 off, or should the project have a go and seek
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1557 1 restructure in Singapore? A simple, gttéorward 16:00 1 having checked with my team: we do actiegitthe King
2 commercial decision. The Claimant submits tiast 2 exhibits are in. But the Harris statememids
3 commercial companies would choose life ovatldehile 3 MR PALMER: That's correct, yes.
4 there were prospects of obtaining fundinghaffe, and 4 THE PRESIDENT: But clarified that the withdraveidl not
5 that is what | decided to do in June 2018hes 5 extend to the exhibits, absolutely. Right.
6 evidence shows. 6 So the reference to the Harris staterrembe
7 | adopted in my fifth witness statement at 7 made -- you can refer to your statement, ofsm that
8 paragraph 51 matters set out in the witnegsraent of 8 says you asked Mr Harris to do this. You camefer
9 Nui Harris dated 29 January 2024. | confirrmetthat 9 to his statement.
10 statement that | instructed Mr Harris onlmo 10 MR PALMER: I haven't.
11 July 2018 to engage London economist Mr Jdtimesto 11 THE PRESIDENT: You can refer to the exhibitfi®
12 prepare a comprehensive report in respebeafoal 12 statements.
13 project that could be used to provide tomae 13 MR PALMER: That's correct.
14 lenders in Singapore. 14 THE PRESIDENT: Is that a clear direction?
15 These reports -- 15 MR PALMER: That's how I look at it.
16 DR DONAGHUE: Madam President, we object to this. 16 So in my statement, | confirmed thaistincted
17 Mr Harris's statement was withdrawn for theppses of 17 Mr Harris on or about July 2018 to engagedomn
18 this jurisdictional hearing, including theni§ireports 18 economist Mr James King to prepare a compshe
19 to which it referred. 19 report in respect of the coal project whiobld be
20 MR PALMER: No, no. 20 used to provide for potential lenders. Theperts
21 DR DONAGHUE: Mr Palmer can't now, in closing sussions, 21 can be found at Exhibit C-472 and Exhibit4and
22 proceed as if that report is in evidence. 22 each of the members of the Tribunal showdd them.
23 MR PALMER: With respect, Madam Chairman, you vetall 23 Mr King provided his independent reportate
24 that in the pre-conference hearing theretheas 24 September 2018, and the two Singapore coepani
25 question about the exhibits, and it was ratetiat 25 which is on the record -- were incorporated o
Page 149 Page 151
15:59 1 same time that the exhibits were not beiitigdrawn, 16:01 1 30 November 2018.
2 and that was stressed to the other sidalisee 2 In my evidence yesterday -- | will giveth
3 Mr Donaghue wasn't there at that time, butwis what 3 transcript and lines in a minute -- | confidrtbat it
4 was discussed. 4 was proposed that a Singapore company betoisase
5 And | referred to paragraph 51 of my steet, 5 loan funds. And the Claimant submits thag thas in
6 which was made on 29 January 2024, and | ihaive 6 accordance with the structure that my comamael
7 withdrawn my statement from any evidence. 7 previously used when raising loan capitalimg8pore.
8 THE PRESIDENT: It's fine, certainly your staternisrin 8 | also explained in my evidence yestettlay | was
9 the record; that is not an issue. Can yobrese what 9 interested in the shipping industry in Singapmdeed
10 you have said just without referring to Mrrii? Or 10 had raised money in the shipping. And during
11 stick to your statement. 11 yesterday's hearing, | stated at page 3%of t
12 MR PALMER: In my statement, | confirm -- in magement at 12 transcript, from line 22:
13 paragraph 51, if Mr Donaghue wants to lodk-athat 13 "Well, I'd have to look at his statemeattthe
14 I instructed Mr Harris to do certain things - 14 time. But at the time, anyway, this is wihatsaid to
15 THE PRESIDENT: Yes. 15 me, right? And we wanted to get into shiggiecause
16 MR PALMER: -- and that's what I'm confirming now 16 we'd already funded three ships through $ioigain our
17 And I'm also confirming that in the cuntre 17 nickel business, all carriers, and we thotiggt that
18 exhibits, the reports that were developedhiercoal 18 was a good sector to get into."
19 project are current exhibits in this arbitrat And 19 In my cross-examination evidence yesterdather
20 those exhibits weren't withdrawn. 20 detailed on page 175 of the transcript, fiom 20, as
21 THE PRESIDENT: Let us just check, because ltdemiember 21 follows:
22 what we said at the pre-hearing conferenoatabe 22 "Our evidence has always been that wehaised
23 exhibits to the statements that were withdrait's 23 those companies because we wanted to gehatoarine
24 addressed at paragraph 6 of PO5. 24 sector, and that they had significant licerared
25 DR DONAGHUE: Perhaps, Madam President, | sholaldfy, 25 facilities in Singapore which we thought veelld invest
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16:03 1 in and expand. That's our evidence." 16:05 1 paragraph 86, the engineering compan@@édad
2 That was the quote. 2 contract maintenance to major shipyards oiperat
3 Continuing on page 176 of the transcoptday 2, 3 Singapore. During the Covid-19 pandemic elvess
4 in answer to a question from the Respondestiatéd: 4 an unexpected slowdown in demand and they vt
5 "... it was pretty hard to get governnia@nces 5 voluntary liquidation.
6 and concessions. So when it became available, 6 As the Amendment Act was enacted on 13818020,
7 Michael Mashayanyika thought we should movekdy and 7 if the Claimant had been incorporated forphgose of
8 | accepted his recommendation and did it." 8 treaty protection purposes, it would not haleeed the
9 As set out in Exhibit C-70, the Claimaratsw 9 engineering companies into liquidation in ®et02020.
10 incorporated on 21 January 2019, and ExBH#507 10 The engineering companies would have beentaiaéd for
11 confirms that the engineering companies 11 the purposes of that protection. The faetdtat the
12 [GCS] Engineering Service Pte Ltd, Visco Begring 12 engineering companies were not maintaindts i$
13 [and] Visco [Offshore] were acquired by tHai@ant on 13 a telling fact which destroys the unsubssaed and
14 31 January 2019. 14 scandalous allegations of the Respondehtsnmegard.
15 During my cross-examination yesterdayroencing at 15 I will now deal with the abuse of procebgection,
16 line 9 of page 176 of the transcript, | state 16 before calling on Dr Kirk to continue.
17 "... the first thing we did was to lodktfae 17 The evidence is clear that the Claimast h
18 conditions of the Indian workers that wereught in to 18 a substantive business in Singapore, anat diek time
19 be contract labourers on ships, and we thidbghthey 19 the Amendment Act became law on 13 AugusD2@% the
20 weren't up to a proper human rights standardi then 20 Tribunal noted in Procedural Order No. 4,Riespondent
21 we increased those facilities and tried tkevgure 21 has confirmed the Amendment Act was not &@able.
22 there was additional concessions. In Singgjoe 22 All claims before the Tribunal in theplige that
23 human -- the health and safety regulationsrimigrant 23 the Tribunal is considering are as a conseguef the
24 workers are less than they should be, anthactame 24 Amendment Act. If there was no Amendment fetre
25 as Singaporean workers. So that was oticbrecern.” 25 would be no dispute and there would be nitration.
Page 153 Page 155
16:04 1 The Claimant submits that once thén@lat had 16:07 1 The Claimant has complied with the terfrth@treaty
2 acquired the engineering companies, it fohatlthey 2 and has a substantive business in Singapbiehw
3 were, in effect, labour hiring companies kagpndian 3 it has established in good faith, perfectiyparly,
4 immigrant workers in subhuman conditions thete 4 inter alia, on 24 January 2020. Consequetthity,
5 a disaster. The Claimant submits that byetigeof 5 [Claimant] meets the test set out in the yreat
6 [2019], worker condition matters had been gtk 6 Before | turn to a few closing observasiar the
7 As stated at page 179, line 6 to page 8920 7 facts, can | seek to emphasise the followinglation
8 of the transcript from Day 2, the Claimanteged into 8 to the rationale for incorporation of the @lant,
9 the Kleenmatic joint venture on 24 January02aad 9 while it is only relevant if the Tribunal rejs our
10 acquired a 90% interest, about a year dfeeCtaimant 10 case on foreseeability.
11 acquired the engineering companies. Theinimgal 0% 11 I would like to make it clear that theseo
12 interest was later acquired. See transgsige 191 12 proper basis to reject the Claimant's evidemc
13 from line 2. 13 rationale. As | hope the Tribunal will hayathered
14 During my cross-examination yesterdayraatscript 14 from my evidence yesterday, | am an honesbpevho
15 page 181 from line 8, | referred to thesartley 15 deals with matters swiftly and fairly. | warepared
16 companies Mr Mashayanyika had brought to ttenton. 16 to make concessions yesterday even wherothe p
17 | stated: 17 arguably cut across the Claimant's case. And
18 "... we were getting, | think about 2938t for the 18 | explained to the President how | managédugness.
19 funds we had on term deposit, or on depesiemlly 19 I'm an honest man and gave my evidence Hgnest
20 with banks, and this is showing a yield clws&0%." 20 | am dismayed that the Respondent pglisistsing
21 The Claimant submits that it is normaibess 21 words like "bad faith", "sham”, "lack of cilaitity",
22 decisions to seek high returns on investwéen it is 22 in circumstances where | have made clearasifipn.
23 available. The Claimant accepts the projpostf the 23 They have sought to adduce expert evidermet ab
24 Respondent that the engineering companies mer 24 guestions and rationale, but it does not rtiezrthe
25 profitable. As stated in my fifth witnesatsment at 25 Tribunal should reject my evidence on théstad hat
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16:08 1 is the reality of the position. It's wépeculation 16:11 1 statute, it challenged the second awatitkirtourts,
2 from third parties, none of whom are witnessdact, 2 and it lost. It then participated in the dhir
3 about what might or might not have been dtwoelsl be 3 arbitration. It signed the arbitration agreem It
4 rejected. 4 attended directions hearings. It agreed attibie for
5 | will now turn to some of the facts. illmow 5 submissions. It agreed a hearing date amdeaoth
6 hand over to Dr Kirk to complete this sectifnhe 6 which the award for damages in the third eabidn
7 Claimant's case. 7 would be issued. It signed the mediation exgent.
8 DRKIRK: Thank you very much. 8 Now, if it's the Respondent's positionit asid
9 | just want to start by addressing the 9 this morning, that abuse of right is a faceific
10 15 October 2019 letter (R-145) that Dr Doneg$poke 10 enquiry, then these are the facts that ase very
11 about this morning. 11 important. All the indicators were that \\éest
12 The Claimant submits that there is naneation to 12 Australia would go through the normal dispetsolution
13 be drawn between the Amendment Act and tieath made 13 process required by the State Agreementrand t
14 by Mr McGowan over the CITIC dispute by vitof this 14 Western Australian Arbitration Act. In these
15 October 2019 letter. The cases are cled&e to 15 circumstances, it is just not plausible ttbat the
16 reasonably foreseeable, the dispute hasaada or 16 Amendment Act was a real prospect at any itin2919,
17 reasonable prospect; not just something gaurnagine, 17 or indeed before it was passed.
18 not just a mere possibility. 18 To this end, it is agreed by the partes|
19 In January 2019, the Claimant did noheugow for 19 established or recorded in Procedural Ordéva4 the
20 certain that it had the right to claim dansaigethe 20 Amendment Act was not even conceived of iy 2020.
21 BSIOP dispute. That was not confirmed uhél 21 | have popped up on the screen agairigkiafrom
22 October 2019 award in the second BSIOP attuitr. 22 Mr Quigley. There is no mention here in thig of
23 One could hardly say that removal of thgiit was 23 the CITIC dispute or of any earlier threafs. all
24 a real prospect in January 2019, ten morgfedthe 24 intents and purposes, this is a sudden idgdas
25 right had even been confirmed. Surely, foreasure 25 occurred to Mr Quigley in the middle of thight,
Page 157 Page 159
16:10 1 removing a right to be a real prospeetrigjht itself 16:13 1 thanks, apparently, to the fact that hieonger had
2 must first exist. 2 a girlfriend. This sudden idea dreamed upénwee
3 When Mineralogy did learn that it had tigiat to 3 hours of 23 May 2020 cannot possibly have been
4 damages, it sent off what might be describeaid in 4 reasonably foreseeable or a real prospect in
5 fact, the Solicitor-General also describetig 5 January 2019 or in October 2019.
6 morning -- as "a shot across the bows", warttie 6 The Tribunal will know that the facts g case
7 Government not to interfere with its newly fboned 7 are markedly different from many of the cashsre the
8 right. 8 abuse of rights argument has succeeded.ese ttases,
9 Again, as the Solicitor-General said, ¢head been 9 like in Philip Morris, discussed this mornirtigey
10 no threat by Western Australia that it waoterfere 10 involved detailed announcements by governsnat
11 in any way with Mineralogy's rights in thelB® 11 well-thought-through policies.
12 dispute. Indeed, there has never been et thn the 12 Even in Clorox v Venezuela, a case we fiiscussed
13 record that it would interfere with the BSI@iBpute. 13 a lot, where the government announced thestgoing
14 Mineralogy might, of course, have beamceoned; 14 to implement price control measures to reguyeoducts
15 it might even have been slightly paranotdnight 15 that exceeded a certain profit margin andtera new
16 have been imagining all sorts of potentiatwits 16 entity charged with implementing those measer the
17 rights could be interfered with, given theesif the 17 announcement that prompted Clorox to undertak
18 dispute. But this does not make the Amendiein 18 a corporate restructure and obtain treatteption --
19 a real prospect in either October 2019 artdiogy not 19 even this announcement was not enough to thakew
20 in January 2019. 20 enacted six months later foreseeable.
21 Quite frankly, it appears the letter hadeffect 21 The tribunal held, and the Swiss couréed, that
22 at all, and went largely unnoticed. 22 the President's speech was so general thasanable
23 The Western Australian Government costiiu 23 observer could not objectively have foresben
24 quite properly, the process that had beetedthack 24 specific dispute that eventuated. CloroxXdoot
25 in 2012. In accordance with the relevanitratinn 25 reasonably have anticipated from the Pret&ispeech
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16:15 1 announcing the measure what range of ptedould be 16:19 1 treaty jurisdiction for a dispute that vaéready in
2 impacted by the new price law, nor the mammerhich 2 existence.
3 the law would be applied. 3 The Tidewater tribunal dismissed that argnut,
4 Applying this reasoning to the presenectisere 4 saying that the subject of the treaty clairs the law
5 is no possibility that the vague statementseney 5 expropriating assets, and that this was glelstinct
6 Mr McGowan in November 2018 about Western #alist 6 from the commercial dispute between the sidyidnd
7 considering its options in the best intere§the 7 the state entity. The existence of that coroiale
8 people, which might even include perhaps aigrttie 8 dispute did not mean that Venezuela's later
9 State Agreement, could ever foreshadow theepte 9 expropriatory actions should have been exgecte
10 dispute or even, quite frankly, any disphtg might 10 Importantly, it was relevant to the tribiis
11 have eventuated, but didn't, on the CITICenatHis 11 assessment of foreseeability that at the diintiee
12 statements were simply too vague. 12 restructure, the subsidiary and the stattyemtre
13 It is not conceivable when one consitlezsterms 13 acting in a manner consistent with continufregwill
14 of the Amendment Act that it could have bieeaseeable 14 to trade, and in the usual way that woulexpeected to
15 in a western democracy. Of course, as wevkitevas 15 resolve the dispute between them. The campisted
16 developed in secret. And it went furthenthaen just 16 against a reasonably foreseeable expropriafithe
17 considering options; indeed, it went so fatoa 17 claimant's investment.
18 curtail judicial power and to exempt poliics and 18 Similarly in this case, the Western Aaln
19 government officials from the criminal larow that 19 Government at all times acted in a mannéntbald
20  could be foreshadowed from the statemeritdr dficGowan 20 objectively appear as though they were gatiirig
21 in November 2018 is hard to know. 21 their participation in the domestic arbiatprocess.
22 There are a number of cases in the recioede 22 From May 2020 onwards, this was clearly ébdeite
23 disputes or disagreements between the parised 23 ploy to ensure that Mineralogy did not aptite the
24 prior to the restructure for treaty protettiand 24 Amendment Act.
25 these disputes were often the reason for the 25 Similarly in Mobil v Venezuela (RLA-92at case
Page 161 Page 163
16:17 1 restructure: simply to gain treaty pratect However, 16:21 1 concerned a corporate restructure desigpedfically
2 the tribunals in those cases have confirmetitoes 2 and expressly to gain treaty protection &na where
3 not constitute abuse of right or process wtteae 3 there were already existing disputes withhibet
4 dispute is separate or only tangentially cotetkto 4 state. The state had already started to ienpos
5 the dispute to be decided by the tribunal. 5 increased royalties and income tax rates @cldimant
6 A heightened state of tension, hostilitgispute 6 when the claimant restructured to obtain yreat
7 between an investor and the host state sidqayg not 7 protection. And Mr Palmer referred to thigdiea
8 mean any particular adverse measure or speafiute 8 Mobil was quite candid that its motivation the
9 is reasonably foreseeable. | have alreagyresf to 9 restructure was to gain treaty protection, tdués
10 the Clorox decision (CLA-182), which is apipas 10 concerns about the possibility of more advénesatment
11 In Tidewater v Venezuela (RLA-93), thailant's 11 in the future. After the restructure, thegmment
12 subsidiary had been engaged in an ongoingneoamal 12 implemented various measures to nationatigaia oil
13 dispute with a state entity over arrears ppl@yander 13 projects, including the claimant's.
14 various invoices and whether the subsidiagrgract 14 The Mobil tribunal held that the existemnd the
15 with the state entity should be renewedvals 15 pre-existing disputes, which were not thgestitof the
16 a significant dispute at that time betweenTidewater 16 arbitration before that tribunal, did notcgialify the
17 subsidiary and the Venezuelan state entity. 17 tribunal's jurisdiction in respect of the
18 After this dispute arose, the Tidewatesup 18 Nationalisation Law, which was enacted &fter
19 restructured to gain treaty protection. Amelclaim 19 restructuring.
20 before the tribunal related to a law that thes 20 Finally, in Aguas del Tunari v Bolivial(8-185),
21 enacted by the state after the restructurehwh 21 it was a case that involved an investmerttthd faced
22 expropriated the assets of the subsidiagne¥Yuela 22 strong popular opposition for a consideréibhe. At
23 alleged that the treaty claim was merelyxaersion of 23 the time of the restructure, citizen groups eivil
24 the pre-existing commercial dispute and ttheat 24 society organisations had expressed stramceco about
25 claimant had been incorporated to accesstiment 25 the concession, and had, in some cased] faitlés
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16:22 1 annulment. The protests eventually tukigent and 16:25 1 thank all of those people, Madam Chalrarnk you.
2 the Bolivian President declared a state gfesieThe 2 THE PRESIDENT: Thank you.
3 Bolivian authorities then terminated the cesaan. 3 So we have now concluded your closing rksnand
4 Bolivia objected that the restructure bacurred 4 your answers to the Tribunal questions. Lejust see
5 at a time when the level of protests mearttttiea 5 whether my colleagues have any additionaltores
6 events that followed, including terminatiorgrey 6 No. | don't either. And you don't eitheind=
7 foreseeable. The tribunal disagreed. Thergén 7 Thank you very much for addressing ousstjoas in
8 public unpopularity and calls from interestgps for 8 a detailed fashion. That will be very helpfubur
9 the concession to be annulled made it imatgrthat 9 deliberations.
10 the concession would be cancelled, but didaise 10 | would like now to summarise what thétinal has
11 a foreseeable prospect that the governmeuithimfact 11 this mind with respect to procedural aspiatswe
12 act to terminate the concession. That measas 12 need to cover. If needed, we can have &brea
13 imaginable, but not foreseeable in the retesanse 13 thereafter and you can consult within teamsee how
14 until the riots broke out on a larger scaléhe 14 you want to react; or if it is obvious andraak is
15 following year after the restructuring hadwreced. 15 not needed, we can just carry on.
16 I think I'll leave those there, given timee. 16 The first point is that we will need tsaript
17 MR PALMER: I think our time has run out. 17 corrections to have a final transcript avdda That
18 THE PRESIDENT: No, | have seen that you are now 18 is pre-redaction process. And we are in amds
19 five minutes over time. But | thought thathihe 19 about the time limit. That time limit, onse have the
20 permission of the Respondent, to whom yoereff time 20 final transcript, then the redaction procest is
21 yesterday, | would not interrupt you. 21 specified in PO3 starts; and once that isloded, the
22 MR PALMER: Thank you. 22 transcript will be uploaded on the PCA weabsit
23 THE PRESIDENT: But I don't know how much morediyou 23 We had said at the pre-hearing conferexmmbalso
24 have. 24 in PO5, that in principle there would be ostghearing
25 MR PALMER: I think we can conclude there, if e@uld just 25 briefs unless the Tribunal has specific doest We
Page 165 Page 167
16:24 1 have perhaps one minute of extra time. 16:27 1 have asked our questions, and for nomk tive feel
2 THE PRESIDENT: Sure. No, no, | didn't want to you off. 2 that we have what we need to deliberate azhre
3 So if you have a few more things to say, yaty @io so. 3 a decision.
4 MR PALMER: | think we're happy to conclude there. 4 That being said, there's always a sligb¢rvation
5 We just wanted to spend a minute to thank 5 to be made that in case in the course of the
6 Mr McGowan, our court reporter here, for tkeaflent 6 deliberation a specific issues comes up, Weould
7 job that he's done. | thought that was ingudrtto 7 ask for the parties' input. But that wouldjoée
8 thank Mr McGowan for that. And certainly kabk the 8 a limited, specific question.
9 Tribunal for coming here. And also to thalmé t 9 We would like to have statements of ctustshis
10 Respondent, and every member of the Resptsitisam, 10 phase of the proceedings. When | say "staitsmof
11 who acted very professionally. It's very aripgnt that 11 costs”, | don't think we need submissionsasts,
12 we recognise that they're doing a profeskjobaand 12 because we know that we are under the UNCITR#les;
13 they've certainly done that, and we wanhémk them 13 we know that the UNCITRAL Rules have provisi@n
14 very much. 14 allocation of costs. And unless the pastiesh to
15 Also the Claimant would like to thank {RE€A] team 15 provide more, | don't think we need it.
16 for all the hard work that they've put inddraving 16 What we need is, of course, an itemisaifahe
17 these facilities; and also all of the empésyef the 17 costs by category. We do not need supporting
18 Peace Palace that we can't forget. We coblemere 18 documentation, unless a party were to raesker,
19 without them. So | think it doesn't hurpeuse to 19 once the cost statement is filed or the Tidbu
20 remember those people and to think whatweeldne to 20 ex officio would ask questions.
21 make this possible, because it really is imam; not 21 For that, we will also need a time limfthat has
22 just for this dispute, for other disputes] &r the 22 to come when the different publication issares
23 rest of the world. That's what the Peacadealvas 23 resolved, because that will still involve sotime on
24 established for. 24 both teams' accounts.
25 So | think it can't hurt to stop andlike: to 25 So that leads me to the publication dspet/e
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16:29 1 have already mentioned the transcriperd s also 16:33 1 THE PRESIDENT: Fine. | see that the Clainsgmees. So
2 a provision in the annex to PO3 for publicatd all 2 we can go for three weeks from today.
3 the submissions following the hearing to whtah 3 MR WORDSWORTH: Thank you very much.
4 submissions relate, and it is specified thiat t 4 Then on issue 2, in principle, no PHBs| wou've
5 implies the Notice of Arbitration, that wasedeed 5 indicated no need for them. And the Respadnden
6 a statement of claim, and of course the fpacific 6 understands and is content with that.
7 preliminary objection submissions. 7 There is just one exception, where, as to
8 They cannot yet be published becauseetiection 8 question 5, the Tribunal earlier today was leasfsing
9 process with respect to the Rejoinder is notpteted, 9 the issue on interpretation of 27(2), and sstigg
10 and the Tribunal would propose that we veeltave all 10 that the Tribunal may not have in fact arsedition so
11 the submissions publishable to upload therthen 11 far as concerns approaching the treaty partie
12 website. | think that was the idea of datrajter 12 Australia has not understood 27(2) i ey
13 the hearing. 13 There are various textual reasons why thaAigl we
14 We have asked ourselves what happenshwith 14 are wondering whether the Tribunal would $ssted --
15 PowerPoint presentations that were usedglthia 15 because obviously it's quite an importanhfpeion
16 hearing. There is no provision in the artoeRO3. 16 hearing more from the parties on that speisfiue;
17 However, there is a provision on supporting 17 just that issue. And those would be, obwouisnited
18 documentation that says that supporting dectation 18 submissions, directed at assisting you, wivighld be,
19 shall not be published. And we thought that&analogy 19 I would have thought, up to five pages; lmut gould,
20 to this provision, it might make sense nqtublish 20 if you wished to, set a shorter limit.
21 the PowerPoints, because they are a hyhttidenaf 21 But we hope that would be of assistaothe
22 submission, and reproduction of exhibits ather 22 Tribunal. And of course we are saying that i
23 documents that are within the supporting d@mnitation 23 circumstances where the Claimant has neatsudst
24 are not publishable. 24 a specific position as to the interpretatibthese
25 Then the last point is Procedural Order % 25 wordings; it has just maintained the posittat no
Page 169 Page 171
16:31 1 the publication: that the redaction predésslso in 16:35 1 issues on interpretation arise.
2 course. The Respondent has said that itdtasg to 2 MR PALMER: | think we're content to limit submisss to,
3 redact, and the Claimant has not yet said.tH&u 3 say, three pages, in a limited period, atne tivhere
4 deadline has not expired, so you will do iewbver -- 4 the Respondent could put its submissions drnveeid
5 unless you have an answer now; then that siespl 5 have a seven-day period to respond, somelikinthat.
6 But the deadline is around 25 or 26 September. 6 | don't think it's a big issue.
7 Let me see whether my co-arbitrators lzenyehing 7 THE PRESIDENT: | would have thought simultaneous
8 to add to what | tried to summarise from our 8 submissions, because you're both starting fnrensame
9 discussions. No? No? 9 basis, which is what 27(2) means, essentialiythis
10 So a question to you: do you wish to leweoment 10 Tribunal.
11 to confer before you react? Then we can hdweak. 11 DR KIRK: | was thinking there's probably a Iétcommon
12 Or you can react immediately. 12 ground between the parties on this, and lWosdered
13 How is it on the Respondent's side? 13 if the Respondent wanted to put in a subonissi
14 MR WORDSWORTH: [ think we can react immediately, 14 THE PRESIDENT: There is a lot of common grouantd]
15 Madam President. 15 we understand that. And we want to spedlificeote on
16 THE PRESIDENT: And that is also the case ofGtamant, 16 the record that both parties have told usthiey do
17 yes? 17 not consider that a joint interpretation gtide
18 MR PALMER: (Inaudible: no microphone) 18 requested. We note that, and that is céytaeipful
19 THE PRESIDENT: Good. 19 for our purposes.
20 So let me turn to the Respondent. Mrd&aorth. 20 Maybe we take the proposal on boardtlaen | have
21 MR WORDSWORTH: Thank you. 21 a short discussion when we have all the pewth my
22 On transcript corrections, | think théyaeal 22 co-arbitrators and get back to you. But itdted.
23 issue is the first date for completing caioers. 23 MR WORDSWORTH: Thank you very much, Madam Chainm
24 We'd suggest three weeks for that, just &blerthe 24 Statement of costs: we understand th ot
25 parties to return to base and get on toperfy¢hing. 25 there are to be no submissions on that; y@juat
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16:37 1 interested in information and itemisatidinat does 16:40 1 final transcript -- that is the transceptablished
2 call into question the issue of -- obviousigre are 2 on the basis of the parties' correctionghedfe are
3 the costs of this hearing, there are costiseof 3 disagreements on corrections, the Tribundidel
4 proceeding overall, but also separate costeziés with 4 with them, and then there will be a final senipt.
5 respect to, for example, the interim measures 5 And that transcript will be subject to a redat
6 application and the like. 6 process, like any submission.
7 We are approaching this on the basidlitieat 7 MR PALMER: Okay.
8 Tribunal will be assisted by an itemisatioat thets 8 THE PRESIDENT: So these matters should not ltleein
9 out those individual cost limbs. And althodigl 9 publishable version for which the feed was bbut
10 Tribunal is not requiring submissions, onliksis that 10 there might be others.
11 there is a rule or a potential rule as tdscos 11 MR PALMER: Sure.
12 following the event, then we would submivéuld be 12 THE PRESIDENT: Yes. And then only will we pdhlithe
13 useful for those matters to be itemised,vemng 13 transcript.
14 brief --  mean truly brief -- submissionsrigemade as 14 But the point was on the statement afscos
15 to why that itemisation is taking place. 15 MR WORDSWORTH: On the statement of costs --ysorr
16 THE PRESIDENT: When | said "itemisation", | séy 16 | thought perhaps you wanted me to compiese the
17 category", and thereby | wanted to say: léxgs, 17 Claimant having just addressed the issue of
18 travel and other expenses and the like d nodmeant 18 publications.
19 by subject matter, whether it was for thiarhne, 19 | don't think we've got anything partanuto add
20 whether it was for the provisional measures. 20 so far as concerns the procedure you haliaeaibn
21 Is that the proposal, that you identifgading to 21 publication. The issue you raised was &seo
22 topic? 22 treatment of PowerPoints, and Australia regeat with
23 MR WORDSWORTH: That would be, Madam President. 23 the suggestion of the Tribunal thereto.
24 THE PRESIDENT: Yes. 24 Then issue 5 | think is for the Claimanyway
25 MR WORDSWORTH: Or at least identify what, if aifferent 25 only.
Page 173 Page 175
16:39 1 rule, or how the rule would apply so facancerns 16:42 1 MR PALMER: The Claimant is content with thaad,
2 those individual parts of the proceeding. 2 Madam President, yes.
3 THE PRESIDENT: It's also a point that | am notirayv, and 3 THE PRESIDENT: There was the suggestion withaetsip the
4 we can discuss it among the Tribunal membetsevert 4 statement of costs that this would be itemisetbpics
5 when we have all the different points. 5 and there would be some submission.
6 MR WORDSWORTH: Then just as to procedure for,that 6 MR PALMER: Well, we tend to agree with you thagtjby
7 we wouldn't see there's any huge rush innggtitie 7 category | think is the best way to go abbut i
8 statement of costs to you, but obviously vee'duided 8 Otherwise we'll embark upon a very lengthycpss which
9 by when the Tribunal wants those submissidmsl we 9 may then distract from other things.
10 are presuming the Tribunal is only going &mtone 10 THE PRESIDENT: The idea was just to have onadpno --
11 round of submissions. 11 MR PALMER: Yes, that's what | mean, | think.
12 Thank you. 12 THE PRESIDENT: Yes, good.
13 THE PRESIDENT: Nothing on the different points o 13 DR KIRK: Could I just ask the Tribunal a clazdtion
14 publication? 14 guestion around the transcripts.
15 MR WORDSWORTH: Yes, but | was thinking that pblysthe 15 Would it be helpful, when we are lookatg
16 Claimant would be wanting to come in stra@gliay on 16 correcting the transcript, to add in any Gpus
17 the issue of statement of costs. 17 references that weren't expressly stateddiouments
18 MR PALMER: Yes. You will remember during my 18 referred to, so that they can be hyperlirfkethe
19 cross-examination we cut the broadcast astage in 19 Tribunal? It could be something you consider
20 relation to some of our directors' abilitglatuties 20 THE PRESIDENT: The Tribunal works from -- atdefor my
21 and bank accounts and things of that natboewe are 21 part -- the C-and R-references, and not fr@Opus
22 requesting, | guess, in the publication dhsigsions 22 references. But let me look at my colleagi&ame
23 or the transcript, that that sort of matasal 23 thing?
24 redacted. 24 PROFESSOR McRAE: Same with me.
25 THE PRESIDENT: It will be redacted. And oncelewe the 25 MRKIRTLEY: The same.
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16:43 1 THE PRESIDENT: Yes. So there is no neegémd time on| 17:08 1 are useful/appropriate from your pointiefv, you may
2 doing this. 2 provide them, but the idea is that these aneise
3 DRKIRK: Thank you. 3 comments.
4 THE PRESIDENT: Anything that you wish to addaoy 4 We could provide application for replydécessary.
5 question, before we discuss the very few pdimit 5 That would really be if one of the partiesks that
6 remain among the Tribunal members? 6 one specific aspect needs to be commentedwad the
7 MR PALMER: No. 7 application would have to be filed seven dzfter
8 THE PRESIDENT: No? 8 submission. So if we keep to 31 Januarypiild/be
9 MR WORDSWORTH: No, thank you. 9 application by 7 February.
10 (4.44 pm) 10 As | mentioned just before, in the meaatiof
11 (The members of the Tribunal withdraw) 11 course the Tribunal will proceed to deliberdlt is
12 (5.04 pm) 12 difficult for us to give you now an indicatiof when
13 THE PRESIDENT: So we looked at the differenpstend 13 an award on preliminary objection will bedgaWe
14 | am summarising them. And where there wpen 14 will certainly want to be diligent and renderaward
15 issues, | will make the proposals that thbufal has 15 as soon as possible. At the same timehéasng has
16 about those. 16 shown that there are a number of rather aanigues,
17 So the first thing would be the trandcrip 17 both factual and legal; there are certaieasypof
18 corrections; if possible, agreed. And beedwsn 18 legal principle as well. And we understéamal high
19 adding the "if possible, agreed", | add alseeek. So 19 stakes involved in this case, which meartsitbavant
20 we would have four weeks from now, which8sdctober. 20 to be careful in the way we handle this asdé
21 We confirm: no post-hearing briefs. Hoerit is 21 a good-quality decision.
22 true that it would be helpful for us to hawert 22 So, having said that, | just would newe t
23 submissions on Article 27(2) of the treabgut three, 23 reactions on this summary, if there is amghhat
24 five pages. | mean, we are not in kindeegargou 24 requires comment or clarification.
25 will know what needs to be provided. It sedrto us 25 Mr Wordsworth.
Page 177 Page 179
17:06 1 that 16 October might be a good deadbnéhit. 17:10 1 MR WORDSWORTH: Only, Madam President, asyight have
2 Then the statement of costs. And to@éte time 2 anticipated, Australia would be very gratefu,the
3 limit, | need to explain how we arrived at it.is 3 statement of costs, if we could have thatextek, to
4 driven by the completion of the redaction psx 4 put us into early February.
5 The last item for the redaction procedkheithe 5 THE PRESIDENT: Yes.
6 transcript. So once the transcript is finalhich 6 MR WORDSWORTH: | think that would be a 7 Februdaje.
7 should be, hopefully, 16 October, or shotilsreafter 7 THE PRESIDENT: So that would be 7 February.
8 if there are outstanding matters -- then tigere 8 And that will make the application for kep
9 a first 30-day time limit for designation atheén there 9 we are not looking for replies really. Theads that
10 is a 30-day time limit for objections. Satth 10 if there is something burning that you fesds to be
11 60 days. That leads us to just before Chaist 11 addressed, you may request that.
12 So we thought that that would mean &stant of 12 So that would be then, for the applicatio
13 costs could be prepared in the course ofalgniNow, 13 14 February; and 7 February for the statement
14 we understand that may not be a popular pedio 14 MR WORDSWORTH: Yes, absolutely. Thank you.
15 Australia, so we thought end of January. iBytu 15 MR PALMER: That's acceptable to the Claimant.
16 want something early February, that shoulfingewith 16 THE PRESIDENT: Excellent. That's a wonderfuisensus.
17 us too. Not much later, because in the rivaanwe 17 Is there anything that the parties wdilikeito add
18 will, of course, proceed with deliberation. 18 before we close this hearing?
19 So we have now provided 31 January. ifBuaiu tell 19 MR CLARKE: Madam President, if you'll indulge rjust very
20 us that is too soon, we can arrange that. 20 briefly.
21 In terms of content of the statementosts, 21 As is the nature of these disputes, npaints are
22 we would think it would be helpful that wevbacosts 22 contested, and some strongly. But I'd likernphasise
23 distinguished between preliminary relief atiter 23 that that does not extend to Mr Palmer's abtieanks
24 costs; that means all other costs with redpebis 24 that he made earlier, with which the Responhdeuld
25 phase of the proceedings. If short explapatomments 25 very much like to join, with respect to Mr ®owan, the
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1712 1 PCA and of course the members of the fidbuWe are 17:15 1 (5.15 pm)
2 in full agreement on that, Madam President. 2 (The hearing concluded)
3 Australia greatly appreciates the proessism 3
4 and dedication of, indeed, the court repottier, 4
5 technicians, particularly those responsibidtfe 5
6 public live stream, our Opus 2 colleaguesP@é and 6
7 their staff, of course the Secretary to thiburral and 7
8 the members of the Tribunal themselves. 8
9 We of course extend our thanks to then@lat and 9
10 its legal team for its professionalism anchegtment to 10
11 a smooth and efficient hearing. And if yiandlulge 11
12 me, may | extend my thanks to the membeifseof 12
13 Respondent's team, particularly and perhspeceally 13
14 those who couldn't join us here in The Haghed 14
15 | wish everyone safe travels home. 15
16 Thank you, Madam President. 16
17 THE PRESIDENT: Thank you. 17
18 Anything on your side? 18
19 MR PALMER: Well, the only thing | can add is "bfay 19
20 Christmas and Happy New Year", because waapip won't 20
21 meet again until after Christmas and New Y &ar all 21
22 the best for the season. And that goeserybudy. 22
23 Thanks very much. 23
24 THE PRESIDENT: Thank you! 24
25 So it remains for the Tribunal to thatiloithose 25
Page 181 Page 183

1713 1 who contributed to this hearing and te¢he

2 proceedings: the PCA team and the PCA for its
3 hospitality in the Peace Palace; the coundntep the
4 technicians, the Opus technicians and thosehahdle
5 the live stream. It was logistically a refaty
6 complex hearing and it worked absolutely ingaéty, so
7 that needs to be emphasised.
8 I would also like to thank the party regaetatives
9 who attended here and remotely. There anglp@do
10 are watching and participating, whom we ateseeing
11 but who have been part of this hearing, amgdkould
12 acknowledge that.
13 Then of course | would like to thank ceelrfor
14 very professional conduct of this arbitratioot only
15 during the hearing but also during the entrigten
16 phase. It was remarkable in terms of théitguat the
17 submissions; but also, even though thidiffigult
18 dispute for both parties -- we understand-thihas
19 been a very friendly, collegial atmosphereiagn
20 counsel. And that is very much appreciatazhbse it
21 helps the Tribunal focus on the real isstather than
22 being distracted by all kinds of procedunaldents
23 and skirmishes.
24 So | wish now everyone a very safe tapkoand
25 I close this hearing. Thank you very muckveryone.
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