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08:52 1

Page 2

Tuesday SEptember 2024 09:32 1 THE PRESIDENT: Yes, please.
2 (9.30 am) 2 MR BYRNE: We don't have any introductory quesdion
3 THE PRESIDENT: So now we can start Day 2 of tigiaring. 3 THE PRESIDENT: You don't. Fine.
4 Good morning to everyone; also to those weanatching 4 Then we can go directly to Respondent.
5 remotely. 5 DR DONAGHUE: Thank you, Madam President.
6 We are ready to start with the examinatiolis 6 (9.33am)
7 there anything the parties would like to rdiséore we 7 Cross-examination by DR DONAGHUE
8 start with Mr Palmer's examination? 8 Q. Good morning, Mr Palmer.
9 DR DONAGHUE: There's nothing from us, Madam Rtest. 9 A. Good morning.
10 THE PRESIDENT: Thank you. On your side? 10 Q. You are the ultimate 100% owner of both Mateyy
11 MR PALMER: Nothing from us, no. 11 Proprietary Limited and the Claimant, Zepkebtments;
12 THE PRESIDENT: Fine. 12 is that right?
13 Then, Mr Palmer, | would like to ask ytosit at 13 A. I am the 100% owner of Zeph Investments, and
14 the witness table. 14 Zeph Investments is the owner of Mineralogy.
15 (9.31am) 15 Q. Thank you.
16 MR CLIVE PALMER (called) 16 You agree that the decision to restredtue
17 THE PRESIDENT: Can you please switch on the apisone and 17 Mineralogy Group in December 2018 and Jan2@itp by
18 then you leave it on, so you don't have ittkthbout 18 interposing first Mineralogy Internationahtited and
19 it as we go along. 19 then Zeph was a decision made by you petg@nal
20 MR PALMER: Thank you. 20 A. Not at those dates. | made a decision badkmne to
21 THE PRESIDENT: Do you have your witness statemgith 21 structure offshore -- | think it's in my wéss
22 you? 22 statement -- in early June. And subsequenifly
23 MR PALMER: Yes, they are here (indicating). 23 | can explain -- subsequently, | think it Wwbhave
24 THE PRESIDENT: | don't think you have to confitonus that 24 been in early January, | decided to do thattsire
25 you are Clive Frederick Palmer. You areGE® of 25 that you've outlined.
Page 1 Page 3
0931 1 Zeph; you are also director of Zeph. ‘#mialso 09:33 1 Q. Alright. So the dates that | put to yeerevthe dates
2 director of Mineralogy International, which wall MIL, 2 when the restructure occurred. Do you adraethe
3 and of Mineralogy. 3 restructure occurred with Mineralogy Interaaél in
4 MR PALMER: That's correct, yes. 4 December 2018?
5 THE PRESIDENT: You have provided us with a nurrdfer 5 A. December 2018.
6 written statements, seven in total, but thasieh are 6 Q. Yes.
7 relevant for our purposes today are witness 7 A. lthink it was the 12th or 14th maybe. Théhl4
8 statements 1, 5, 6 and 7? 8 | think.
9 MR PALMER: That's correct, yes. 9 Q. And then with Zeph in -- we'll come to thegise
10 THE PRESIDENT: That's correct, yes. 10 dates, but in January 20197
11 You are heard as a witness. As a wifryessare 11 A. Yes. That's correct, yes.
12 under a duty to tell us the truth. | wotket lyou to 12 Q. Yes. And my question was: the decision tediake
13 confirm this by reading the witness declarainto the 13 that restructure was a decision made by gosopally?
14 record. It should be on the table in frdntau. 14 A. No. There was minutes -- board minutesinkihwhich
15 Is it? 15 are in my witness statements. It was madadpoards
16 MR PALMER: Yes. | solemnly declare upon my hamand 16 of directors of the various different comamni
17 conscience that | will speak the truth, thehe truth, 17 I made a decision that | wanted to restme the
18 and nothing but the truth. 18 companies back in June 2018, as the ultitmatker of
19 THE PRESIDENT: Fine, thank you. 19 the companies --
20 So you know, obviously, how we proce&tlere may 20 Q. Alright.
21 be some introductory questions by the Claipzand then 21 A. -- but those actual decisions had to be nratte
22 we turn to the Respondent for cross-exanoinati 22 corporate structures and had to be endosstteb
23 MR PALMER: Certainly. 23 directors, who had to independently exeritisg own
24 THE PRESIDENT: Who will do the introductory gtiess? 24 judgment in respect of those resolutions.
25 MR BYRNE: Thank you, Madam President. 25 Q. Alright. Well, can Mr Palmer be shown C1117/ This
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09:34 1 is your fifth witness statement at parglaral. 09:37 1 coal and considering tax aspects for myquel tax."

2 (Pause) 2 And then there's a third reason:

3 A. I'lljust have a read of this. 3 "It ... seemed beneficial to have [a] ctiiee set

4 Q. Ofcourse. You can turn it up, or you carbplily see 4 up because it was good to diversify operationsseek
5 it on the screen in front of you, whicheveedsier 5 ... business opportunities."

6 for you. 6 Are they the reasons that you're puttinipé

7 A. Okay. 7 Tribunal?

8 Q. And I'minviting your attention to the fiftlmé down. 8 A. Can ljust have a check of that one? (Pause)

9 A. Okay. I'll just have a read of it. (Pause) 9 | say in paragraph 84 that the dominaatoas were
10 I'll just have a look at the precedingageaph 10 for the share swap and for coal and consigeaix
11 quickly. (Pause) 11 aspects. But | also say:
12 Yes, I've read that. 12 "It also seemed beneficial to have thectire set
13 Q. Yes, so all | was putting to you is whatdubht was 13 up because it was good to diversify operatand to
14 uncontroversial in paragraph 51: that thesgimtto 14 seek further business opportunities.”

=
9]

15 incorporate in Singapore was a decision rbgdeu Q. Okay. So just to set the parameters for teat

16 personally, solely by you. 16 Tribunal needs to consider, we have reasmbaul,
17 A. ltwas. And it says here "[made] in June&01 17 coal funding; reason number 2, personalreason
18 Q. Yes. Well, I'm going to explore the datehwibu. 18 number 3, good to diversify operations arak $risiness
19 A. Sure. 19 operations. Is that the total universe afoas that
20 Q. ButI'm just focusing on who made the denisio 20 you are relying upon?
21 A. Yes, | made the decision then that that wamsyi 21 A. That'sright. That's when | made the denigiaJune,
22 interest to do that. 22 right?
23 Q. Alright. 23 Q. Okay. Butthey're the only three reasongga@sking
24 Now, in your various witness statemetidsyou 24 the --
25 agree that you have identified the two dontina 25 A. Fouris --
Page 5 Page 7
09:36 1 reasons -- sometimes you call them "dontireasons” orf 09:39 1 Q. Four, alright.
2 sometimes you call them "primary reasons't-the two 2 A. Sorry.
3 primary or dominant reasons for the restrecthat 3 Q. Okay. If you say "diversify" and "business
4 introduces Zeph, as being: (1) to secure agtbr the 4 opportunities" are different.
5 proposed Waratah coal mine in Queensland{2rid 5 A. Sure. Certainly, yes.
6 obtain personal tax benefits if you moveditg&pore? 6 Q. Okay, fine.
7 Do you agree that those are the two main res&®so 7 Now, can we show Mr Palmer C1/4/69, wligcyour
8 A. Well, the other reason which | should -- ttatked 8 first witness statement at paragraph 119.reTysu are
9 about -- 9 giving an account of a meeting with Mr Martino
10 Q. Can we focus on the first two and then canathers? 10 March 2018 to seek his advice. And as yousee a few
11 A. Well, I think there's additional reason -- 11 lines down that you situate it in time byisgyit was
12 Q. I'm going to ask you if there are others. 12 after your birthday, so it must have bedatia
13 A. Okay, sure. 13 March 2018. That's how you're identifying thate?
14 Q. But are the two that I've identified the two 14 A. That's how | recall it.
15 A. They're two of the reasons. | wouldn't &t the 15 Q. Yes, okay. And at that meeting, you sayNhatlartino
16 taxation reasons is the main reason. |'drsayoal 16 advised you to restructure through a Singapompany;
17 reason was a more primary reason, and thettzer 17 is that right?
18 reasons coming on from that, once that wasnta 18 A. I'mjustreading it, Mr Donaghue. (Pause)
19 Q. Alright. 19 Q. So particularly, to help you, at the top 211
20 Can we show Mr Palmer C1/18/28. Thigisr sixth 20 A. Sorry, | was looking at 119. Can we have?121
21 witness statement, paragraph 84. Agaimntbably 21 Q. 121 isjust further down the page.
22 on the screen in front of you. 22 A. I've only got 119.
23 A. Mm-hm. 23 Q. Sorry.
24 Q. Soyou say: 24 A, Sorry.
25 "... the dominant reason was to seekiffigrigr 25 Q. Paragraph 121 is now on the screen, if yeutsefirst
Page 6 Page 8
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09:40 1 sentence. (Pause) 09:44 1 restructuring in Singapore?
2 A. Yes, Mr Martino advised me we should restreein 2 A. Mm-hm.
3 Singapore because we thought coal fundingduogihard 3 Q. And then there was another meeting in earlyuat)
4 to get in Australia. 4 mentioned in 1327
5 Q. Yes. Now, can you just confirm for the Triauthat 5 A. Yes.
6 there are no notes or agendas or recordirgsyoother 6 Q. And another meeting at the end of August, imeed in
7 documentary records of this meeting betweerayal 7 134?
8 Mr Martino in March 20187 8 A. Mm-hm.
9 A. Not that I'm aware of. 9 Q. And another meeting in November, in 135?
10 Q. Alright. So you give quite a detailed acdafrthis 10 A. Yes.
11 meeting from paragraph 119 through to papgt25 of 11 Q. Are there records of any of those meetings?
12 this witness statement. And you're doingjtrs from 12 A. Notthat | canrecall. | was in daily cortaith
13 your memory, unassisted by any documents? 13 Mr Martino on our business over that peribtinoe.
14 A. Canljust have aread of those, 119 to -- 14 Q. And even though you're in daily contact WwithMartino,
15 Q. Of course. 119to 125. (Pause) 15 you're able to tell this Tribunal five yeater about
16 A. Yes, that's based on my memory and also sitadsose 16 that quite precise sequence of meetingsfriustyour
17 documents referred to in his statements, iwihitill 17 memory?
18 have. 18 A. Yes, |l am. | realised that that's what weendoing,
19 Q. Being the three documents you put up in gpening 19 sure. They were all pretty significant, #hnoseetings.
20 yesterday: a newspaper article about théngets the 20 I think if you go to, say, paragraph 18lhe
21 Adani loan, an article about the Nationaltfalm Bank 21 helpful:
22 ceasing loans, and the Coal Power Bill? Ereythe 22 "The Chinese Government-owned comparaddduged
23 three documents you are talking about? 23 appeals against" --
24 A. No, there's an additional document whicmis i 24 THE PRESIDENT: Can we please scroll up so wel8&en the
25 paragraph 122 | draw your attention to, wigch 25 screen.
Page 9 Page 11

09:42 1 a report from Bloomberg in the United &atvhich had | 09:45 1 MR PALMER: Sorry.

2 carried out a thorough review of how accountin 2 THE PRESIDENT: Thank you.
3 standards would be changed in the future ¢tade 3 A. Paragraph 131, for example, it relates to atimg
4 interests in coal mines, and coal financingldde 4 I had with Mr Martino in respect of an appeaich had
5 harder to get funded through banks, whichtakiag 5 been lodged against our royalty judgment ta Yefore
6 place in the United States. And there wasnaern 6 in the Western Australia Supreme Court. Avad tvas
7 expressed that that would sooner or laterdrapp 7 a very significant matter for us: it was ohatt
8 Australia. 8 required me to meet with him to discuss indAn that
9 Q. Alright. But none of those documents are @ any 9 meeting, we discussed other things in resgfect
10 way of what you discussed with Mr Martin@ y®ur 10 Singapore and how that could be restructured.
11 recollection -- or your account of your corsation 11 Q. Inyour fifth statement, Mr Palmer -- | wosttow it to
12 with Mr Martino is based on your memory aétimeeting 12 you unless you need me to -- you referrabdeo
13 that occurred five years before you signéxivifitness 13 restructure as the "Martino restructure".w8ald you
14 statement? 14 agree that his advice was important to yegisibn to
15 A. It's my recollection. 1think | can say thhey were 15 restructure the group?
16 devastating figures that | do remember, aatl r 16 A. | think when | got -- | decided to restruatin 2018,
17 concerns to us, because of the nature af\ttie 17 I had to determine what the structure woeldfyou
18 $100 million that the group had investedaalc 18 understand what | mean. There's a decisieayt:
19 Q. Now, your statement goes on, from 129, todhbut 19 we'll go to Singapore. How will we go to Gapore?
20 a series of further meetings with Mr Martino. 20 What should the structure be?
21 A. Mm-hm. 21 So | personally favoured at that timeviporating
22 Q. Soyou say that -- as you've said a few tahesdy 22 a company directly owned by me. And Mr Mastiover
23 this morning -- you made the decision in 20#8. But 23 the period of time and as events change@ gdvice
24 then in 130, do you see you say: in late,July 24 that we should have the three-tiered stractédt that
25 Mr Martino advised you further about the Hitsef 25 time, in June 2018, we were developing osirtass in
Page 10 Page 12
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09:46 1 New Zealand separately. And it all caogether later 09:49 1 Q. Soisityour position that evidence figimMartino,
2 on, after -- | never told Mr Martino that kémded 2 the only person who you've identified as hgigiven
3 going his way or the other way. It wasn'iluatiout 3 you advice about the restructure, is irreleiathe
4 the 7th -- sometime after | returned on Christ in 4 proceeding that's now before this Tribunal?
5 January 2019 that | made the final decisiateumhich 5 A. Well, it's not my evidence; it was a submisdioat
6 structure. 6 we made, it's what the document says. | gaw
7 Q. Thank you, Mr Palmer. We do have a lot ofigtbto 7 attention to the last line of the secondyasagraph:
8 cover. My question was: did you rely heavipon 8 "The Claimant, however ..."
9 Mr Martino's advice in the restructure thaswa 9 Can | just read that?
10 ultimately adopted? 10 "The Claimant, however, reserves itstjgrsin
11 A. Irelied on my own independent judgment. 11 respect of use which may be made of the sstne
12 Q. Did you not rely upon Mr Martino's advice? 12 statements/expert reports for the meritsdancages
13 A. No, | considered all the advice | had gotrfrioim, 13 phase of the Arbitration."
14 other situations that | researched, and leniagl 14 So these witness statements haven'tdvaam for
15 decision. 15 the merits and the damages stage; they'vedoaan
16 Q. Alright. 16 primarily because in our case that we aregoténg to
17 Now, you're aware that Mr Martino hadegiv 17 the Tribunal -- they are our witnesses -dae't need
18 a statement -- about the meeting he hadywithin June 18 to prove that anymore, we don't think, beeausve
19 and the subsequent meetings -- that was patef 19 accepted that there was an admission matiesby
20 the evidence in this Tribunal; you know that? 20 Respondent that the Amend[ment] Act was oraskeeable.
21 A. Mm-hm. 21 And --
22 Q. Yes? 22 Q. Mr Palmer, my question to you was: are ygingeathat
23 A. Yes, I'm aware of that. 23 Mr Martino's version -- sorry, | withdraw theecause
24 Q. Yes. And you were present yesterday wheuaring the 24 this is not exactly the same question | pyiou
25 Respondent's opening, put up on the scredettier 25 before.
Page 13 Page 15
09:47 1 that the Claimant wrote on 21 August witldng 09:50 1 You can see you have given a detaibedunt of
2 Mr Martino and Mr Harris's evidence becausmit 2 your meeting with Mr Martino in March 2018 athe:
3 become irrelevant; do you recall that? 3 meetings that followed, and you've seen ttiuse
4 A. Idon'trecallit. Butif you put the lettap, 4 morning?
5 I'll have a look at it. 5 A. lwouldn't say it's detailed. But I've given
6 Q. Well, | think -- I'm not sure that we can fiuin the 6 an outline, yes.
7 screen, but I've got -- 7 Q. Mr Martino had given an account, as the gbleeson
8 A. Canyou hand up the letter? 8 present in those meetings. Are you sayingateount
9 Q. -- hard copies we can hand to the Tribunal. 9 is irrelevant?
10 THE PRESIDENT: Yes, you can do so, yes. 10 A. I'm saying that the whole thing's irrelevemtelation
11 MR PALMER: Is that okay? 11 to why we offshored. Yes, | do say [that].
12 DR DONAGHUE: Can we hand a copy to Mr Palmeétar(ded) 12 Q. And you say that because you say that theifial
13 So it's the third page, page 3 markel thi¢ page 13 shouldn't be considering the reason forgkeucture
14 numbers at the bottom right-hand corner. ifpdu 14 at all?
15 could look at the third paragraph under #eing 15 A. Well, it was our judgment. | think this iseally
16 "Witnesses and Experts"”, the second halfaif t 16 forensic legal decision that we made to nsake we had
17 paragraph. Do you see where I'm referring to 17 an efficient hearing here in The Hague.
18 Mr Palmer? 18 Q. You thought the Commonwealth was wastingltitaunal's
19 A. Yes. Illjust have a read of the letter. 19 time by looking at this issue?
20 Q. Well, just focus on that paragraph. (Pause) 20 A. Yes,really I do, yes.
21 Let me know when you've finished readiag 21 Q. And in order to prevent that waste of timeundng,
22 paragraph, please. 22 you decided that you would withdraw evidetiee went
23 A. Yes, I'm just down to "witness statements.d¥lartino 23 to those events, so that the Tribunal coutdmisider
24 and ... Nui ... Harris". (Pause) 24 it; that's what happened?
25 Yes, sure. 25 A. No, in light of the admissions that were mhgehe
Page 14 Page 16
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0951 1 Commonwealth, we thought the matters werenger 0953 1 Section 5, which is the operative provisbthe bill.
2 relevant. And we, quite frankly, thought the 2 And can | invite you to have a look at Sect¢h).
3 Commonwealth would have the same view. 3 (Pause)
4 Q. Now, you describe, going back to paragraph 199, 4 A. Sorry.
5 rather, of the same statement, paragraphydi9, 5 Q. Have you got it, Section 5(1)?
6 describe some of the things that you say Mtiktasaid 6 A. Yes. okay.
7 to you. And do you see five lines down oray say: 7 Q. "5 Prohibition on Commonwealth support forldoad
8 "... [he] provided [you] with a copy ofeth 8 power stations
9 Coal-Fired Power Funding Prohibition Bill 204:7d [the] 9 (1) The Commonwealth or an authority ef th
10 Explanatory Memorandum. | was shocked by it. 10 Commonwealth must not, on or after the conuemeent of
11 Do you see that? 11 this Act:
12 A. Yes, yes. 12 (a) provide financial or other supportaoin
13 Q. And do you recall that yesterday in your apgrthat 13 connection with, the refurbishment or buiipof
14 was one of the documents that you flasheahutpe 14 a coal-fired power station; or
15 screen, the front page of the Coal-Fired Powe 15 (b) purchase, or assist the purchasausfer of
16 Prohibition Bill? 16 ownership of, a coal-fired power station."
17 A. Yes, | think we got a copy. 17 Focusing just on that provision -- arat'ththe
18 Q. You said you were "shocked by it". 18 only substantive operative provision in #his -- it's
19 A. Mm-hm. 19 about stopping the Commonwealth Governmenirfig
20 Q. And just keep reading down: 20 coal-fired power stations; do you agree witit?
21 "The Bill was being processed through/hstralian 21 A. Well, | agree that's what that says. | hawead the
22 Parliament at the time when | perused thie .Bil 22 whole bill recently.
23 A. Mm-hm. 23 Q. Butyou did read the whole bill?
24 Q. And: 24 A. Five years ago.
25 "... it appeared to have the effect airlirag the 25 Q. Alright. Well, it's not a very long bill, MPalmer.
Page 17 Page 19
0952 1 financing of future coal projects. | sedpsently spent 0955 1 If it really is necessary, you can keegulireg down
2 more time reading the Bill and [the] Explamgato 2 Section 5 and go over on to Section 6.
3 Memorandum, which confirmed my earlier fears." 3 A. Sure.
4 Is that evidence true? Did you spend rtiore 4 Q. Butyou've seen the long title of the billheTlong
5 examining the bill and the explanatory memduan? 5 title of the hill says it's "A Bill ... to phibit
6 A. ldidread it at the time. | can't recalihtdetail 6 Commonwealth support for coal-fired power iStet'.
7 now -- 7 A. Yes.
8 Q. Okay. 8 Q. Soit's the same thing as you see in Section 5
9 A. --but I recall looking at it. 9 A. Can |l assist you with your enquiry, Mr ...?
10 Q. Alright. Well, I'll help with you that. Came show 10 Q. Well, my --
11 Mr Palmer Exhibit R-484, which is E2/484. d’¢an you 11 A. What's your question, sorry?
12 just scroll down the page a little. 12 Q. My question is: having read that, how cowd possibly
13 Can you see the bolded text in the midfitae 13 have thought it had anything to do with WainaEoal,
14 page, which to an Australian lawyer would:aked the 14 which is not about Commonwealth funding aoidatvout
15 "long title" of the bill? Do you agree wittat? 15 coal-fired power stations?
16 A. I don't know, I'm not a lawyer. 16 A. Well, because I'm a politician and | looknditat's
17 Q. Okay, no. You were in Parliament for a whitou know 17 happening in the community. And if an exieemeasure
18 we have a long title of a bill? 18 like that's happening with coal-fired powtatiens,
19 A. Sure, yes. 19 and related to the debate with coal genetthli's
20 Q. You see there that it says, "A bill for art fac 20 a sign to me that the community is shifting.
21 prohibit Commonwealth support for coal-fimiver 21 And our coal projects -- we had a caalefipower
22 stations, and for related purposes"? 22 station, which I'm sure you're aware ofhia t
23 A. Yes. 23 Waratah Coal projects. And you'll be awaoedf the
24 Q. We'llgo on. 24 other letter | showed the other day wheré~tteenier of
25 Can we then bring up page E2/484/7. iBhis 25 Queensland had written at the same timest@time
Page 18 Page 20
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09:56 1 Minister of Australia vetoing the fundiag$1 billion 09:58 1 A. Yes.
2 of funding -- 2 Q. And would you agree -- including based on yione in
3 Q. Commonwealth funding. 3 Parliament -- that legislation introduced Iy t
4 A. The Commonwealth funding, yes, to the Adanjguxt. 4 Australian Green Party can never be enactétbutithe
5 That's not the Commonwealth writing; it's Btate 5 support of at least one of the major Australia
6 writing to the Commonwealth. 6 political parties?
7 So all of these things were signs to ragthe 7 A. That's normally the situation, depending uthen
8 writing was on the wall, that it was a gen@litical 8 political position of the Greens. In the &itl
9 movement -- Extinction Rebellion, we've sadrere the 9 government, for example, they had the balahpewer
10 other day -- all across the world that ce#the 10 and they were able to get a lot of their apts-
11 financing of coal was going to become moffécdit, 11 Q. Butonly if they had the support of one @f tither
12 and especially in respect of the Bloombepgrigl -- 12 major --
13 Q. Mr Palmer, what you actually said, if youlgak to 119 13 A. Normally, yes.
14 of your statement, the last sentence of papagl19 of 14 Q. Yes. This hill, I suggest to you, did notéathe
15 your statement, you said: 15 support of either of the other political pest
16 "I just could not believe that a new laas being 16 That's true, isn't it?
17 contemplated that, as | understood it atithe ..." 17 A. I didn't make any further enquiries, to bedsi with
18 And you said you went and read it: 18 you, about it. | was just concerned thatetheas
19 "... would ban the financing of the [Wafg coal 19 a bill before the Parliament that would de.ttt was
20 projects.” 20 more or less looking at the signs of what aspening,
21 That's just plainly not what that bill svaoing. 21 and the debate that the world was moving dweay coal,
22  A. Well, firstly, the Waratah coal projects dés our 22 financial institutions were being utilisecaimumber
23 power station. And it was doing that, rig&fd it's 23 of western countries so coal financing wasemo
24 a matter of public record that we had a psisgion 24 difficult. And my own bank had stopped fingugy
25 before the environmental authority, to bedfdhby 25 coal -- new projects in Australia, which --
Page 21 Page 23
09:57 1 coal-fired power station from our coal eiinVe had -- | 09:59 1 Q. We'll come to that in a moment. Can vséfiocus on
2 Q. The coal mine that doesn't exist? 2 this bill.
3 A. Sorry? The plan was for the coal mine to &eetbped 3 A Yes.
4 to fund the -- to provide coal to the powatist, and 4 Q. My question is: is your evidence that you welging
5 also to export it. 5 upon a hill introduced by the Greens Partirk you
6 But it generally indicated that there dtidae 6 said without knowing whether it had the suppbér
7 a red flag for financing coal projects in Aafit. 7 either of the major parties, that was actuatigut
8 And | wasn't confident to invest hundreds dfioms of 8 coal-fired power stations? That was partoofry
9 dollars going forward. 9 reasoning, the first reason you produce it ygimess
10 Q. "Coal projects" being coal-fired power stasi® 10 statement, for restructuring your corporateig to
11 A. Both, because obviously coal is used forrpgse: 11 Singapore? That's what you're saying?
12 it goes into a power station. So if youaering the 12 A. That was one of the things | consideredidh'tirely
13 power stations, you're in effect affecting thines. 13 on it for anything in particular. | considdrthat to
14 Q. Now, Mr Palmer, you also say earlier in feagraph 14 format why | made that judgment.
15 that this bill was being "processed through t 15 Q. Well, it's one of the three things you'veniifeed to
16 Australian Parliament at the time". Did yoake 16 the Tribunal.
17 enguiries about who introduced that bill? 17 A. Yes, that's right, that's true.
18 A. No. |think it was -- | didn't make enquBjeut 18 Q. Alright. And it didn't actually provide angason to
19 I think | had a discussion at some time Witlam -- was 19 restructure to Singapore at all?
20 it Adam Bandt? It was -- 20 A. Sorry?
21 Q. Itwas actually Senator Richard Di Natale,ttfen -- 21 Q. A prohibition on Commonwealth support forleoad
22 A. Di Natale, the leader of the Greens. 22 power stations is quite a different topicrirarhether
23 Q. The then leader of the Greens. 23 or not you would be able to raise globalriczefor
24 A Yes. 24 a large coal mine. They are different tapics
25 Q. Soitwas introduced by the Australian Grdeensy. 25 A. Well, I think that's a naive assessment, vagpect.
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10:.00 1 The ability to raise finance, [in] my erpeace, is 10:02 1 those four (sic) banks, you can't relyop advisor to
2 often influenced by the community in which theney is 2 have any standing to raise this sort of chpita
3 going to be raised. And in particular, irat&n to 3 Singapore, it's just the opposite.
4 financial matters, it's well known that Singemis 4 Q. So you said you made enquiries with some Aligsir
5 a much more serious financial centre of thddihan 5 banks. Did you make enquiries with Singajuaneks as
6 Sydney. 6 to whether any of them had similar announcésffen
7 Q. Alright. Well, we'll come to that shortly. 7 A. Not at that stage.
8 Can | ask you to turn to 122 of the satatement, 8 Q. Do you agree it would make little sense ttrueture
9 which is C1/4/70. 9 to Singapore to access coal financing if Sgabanks
10 A. Certainly. 10 were making similar announcements to therAligh
11 Q. You'l see the heading "National AustralianBavill not 11 announcements that had caused you to giva up
12 fund coal". 12 Australian funding?
13 A. Yes. 13 A. No, because --if | could just explain whynest large
14 Q. This is the second reason you gave. Anduflgok 14 financings are done on a global basis andrtbemally
15 about five lines down, you say: 15 consist of credit committees. It's quite o@n for
16 "What really shook me up at the meetiag when 16 most financial institutions that their crezimmittees
17 Mr Martino told me about the announcementeriad 17 are made up of executives from the majonfira
18 December 2017 by Mineralogy's bank, the Matio 18 centres in the world, such as London, NevkYor
19 Australia Bank, that it would not advanceddrer 19 Hong Kong and Singapore. And you can adtets
20 loans to coal ... anymore." 20 funding and that advisory service, and tiedyie
21 So you were relying upon an announcetmgone 21 people that make the decisions on whethgllitge
22 major Australian bank that it wouldn't fureht 22 ahead or not; not a bank in Singapore.
23 projects anymore as the second reason fontie? 23 The funding we were seeking was muctlelaigan
24 A. Well, I think it had a -- the National AudieaBank 24 could be provided by one bank: it would ndlyrtze
25 was my bank that | banked with for nearlyyé@rs, and 25 a syndicate of banks, and that would nornimly --
Page 25 Page 27
1001 1 it was the bank that I'd be relying uppdd 10:04 1 happen by an arranger. So we needetfia akianger
2 a memorandum, to have the size to be abldge r 2 that supported the project and we'd go ahéiadtw
3 funds. So, you know, any bank, in financengé 3 And in this sort of environment -- and thatildo't be
4 amounts of capital, rely on their client rielaship, 4 found in Australia. And Singapore is onetaf major
5 their track record and the element of tr&st.| was 5 and was the closest major financer in thedvorl
6 very surprised that this decision was madbowit 6 But my decision was based on that we coiufidnd
7 consultation with me. 7 the project in Australia, and that as a dieof the
8 Q. Ifyou were really shaken up by the announcerinat 8 company, unless | could find another way, ulddave
9 the National Australia Bank wasn't going todoal 9 to write off the investment and close the grbflown
10 projects anymore, did it occur to you attifme to 10 as my responsibilities under the Corporatlans.
11 make enquiries about whether any other baattsnade 11 | didn't want to do that.
12 similar announcements? 12 Q. Alright. So you didn't know at the time toae of the
13 A. Yes, | did make enquiries, | think it waswibe 13 three major Singaporean banks -- I'll pug thiyou --
14 Bendigo Bank, it was with the -- which washed at the 14 that one of them, DBS, already had a polgajirest
15 time, | think, by the Bank of Adelaide, from 15 funding coal mines?
16 recollection; they may have changed sinae thand 16 A. No, | didn't.
17 the ANZ Bank in Queensland. | met with ofhtheir 17 Q. You didn't know?
18 executives, | can't recall the exact daterbtltat 18 A. No.
19 period, and he had confirmed to me the ANZkB&as no 19 Q. Butyour evidence seems to be you would baea
20 longer funding coal projects in Australia dmely 20 untroubled even if you'd known that at theeti even
21 didn't intend to, so ... 21 though it really shook you up when the NABdmthe same
22 But, you know, we have in Australia f@sic) large 22 announcement?
23 banks: the ANZ Bank, the National AustralanB, the 23 A. Well, NAB shook me up more because | wasectoghem
24 Commonwealth Bank, which is partly ownedhsy t 24 and | knew them, right?
25 Government. And if you really can't get $pport of 25 My decision wasn't so much based on ahwatank
Page 26 Page 28
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10:05 1 did in Singapore in particular, it wasdzhen my 10:07 1 debt funding to come after the equity veésed, right?
2 alternatives: either close the project dowingvit up. 2 And so the question just came up geneiraliye
3 And my duties as a director were to come up wiplan 3 meeting, "Oh, well, where are you going tsegiour
4 to try to get this project funded on an inétional 4 debt funding?" 1 said, "Well, | thought Sipgae or
5 basis. And based on my previous experienard-we 5 Hong Kong". That's what | said, from memoAnd
6 had raised $100 million more through Queernkhickel 6 he said, "Oh, well, if you're going to raisermay in
7 on ships in Singapore probably three years-atje 7 Singapore, you're better to have a Singapdrsidiary
8 advisors in Singapore were better placeduoda this 8 as a project vehicle and not have the fundihged
9 international financing if we could. 9 up in the group”. That's all the comment was.
10 THE PRESIDENT: Dr Donaghue, do you mind if | &k 10 And for that reason, | said: well, if ©ejoing to
11 a clarification? 11 Singapore, we'll get a Singapore company.
12 DR DONAGHUE: Not at all. 12 THE PRESIDENT: And on this basis you made tteésiten to
13 THE PRESIDENT: | understand what you are sagimaut 13 incorporate in Singapore, without enquiringter?
14 the red flags, that coal would be more diffito 14 A. Yes, | did, because | had a lot of confideinche
15 finance as a general trend in the world. &l@x, what 15 people in the meeting, which was Linklateteer US
16 | don't understand is why you cannot raisarfcing in 16 lawyers, from memory.
17 Singapore without having a company that'sripmrated 17 THE PRESIDENT: But that was ten years before.
18 in Singapore. 18 A. That's right. But I'm a very conservativesoa,
19 A. Oh, sorry, that's another question. Well, s&d to 19 right? That's what | did.
20 you, that was just my own judgment, basex 4-said, 20 THE PRESIDENT: The problem is the world is netessarily
21 | had previously been raising funds in Horamné and 21 conservative; it moves on, right?
22 we -- 22 A. Well, yes. I've done alright.
23 THE PRESIDENT: Did you have a company incorpetan 23 But for me, at the time | made the deadiswas:
24 Hong Kong to raise funds in Hong Kong? 24 | didn't want to not do my duty as a directight?
25 A. Yes, | think we did, yes, at the time. 25 And | had to come up with a quick plan at thrae, in
Page 29 Page 31
10:06 1 THE PRESIDENT: You think you did? 10:08 1 June 2018, to provide a way forward folesause
2 A. Yes. Thatwas back 16 years ago, so I'd lmebeck 2 | genuinely believed, rightly or wrongly, thae
3 the records. But | think we did. 3 wouldn't be able to raise coal financing dualty get
4 DR DONAGHUE: Just to clarify, you're talking alvequity 4 a good advisor from Australia.
5 fundraising, not debt finance? 5 Now, when you have a good advisor, orthef
6 A. That's correct, yes. That was different. Butjust 6 critical things is his bank is going to prawisbme of
7 trying to say that it's quite common for large 7 the money. That gives other people confiderBeeif
8 international transactions to be -- to haverstity or 8 you're going to raise a couple of billion dedl, you'd
9 subsidiaries in various countries. 9 hope to have an advisor that would take $3@mior
10 THE PRESIDENT: In various countries, | underdttvat 10 $100 million of the capital. So | didn'trikithat
11 easily. What I'm not sure of is that youehtvbe 11 that would be achievable in Australia. So --
12 incorporated in the jurisdiction where astehe lead 12 THE PRESIDENT: | think you answered my question.
13 bank would be. 13 A. Sorry.
14 A. Well - 14 THE PRESIDENT: So we're fine, and | apologigetlie
15 THE PRESIDENT: Is this what you're saying? 15 interruption.
16 A. Well, if I can just explain. 16 DR DONAGHUE: Not at all, Madam President.
17 My judgment was based upon a conversatiad back 17 Can we move on to a different mattern &a Palmer
18 in 2008 with a lawyer from Linklaters, whaygested to 18 be shown C1/18/28, which is your sixth wites
19 me that it was always better to have a firzdnehicle 19 statement, Mr Palmer, at paragraph 86. Dosge that
20 in the local jurisdiction. 20 on the screen?
21 THE PRESIDENT: But that was about an IPO in Hisngg -- 21 A. Paragraph 86, is it?
22 A. No, that was about -- 22 Q. Yes. You can see there, from the seconémestthat
23 THE PRESIDENT: --if I'm not mistaken. 23 as you've been saying this morning, you @ecid June
24 A. No, that was about fundraising, because tvasean IPO 24 to implement the restructure. And then yeu s
25 to raise equity, and then in the business thlere was 25 "When [ discovered that nothing of suhstshad
Page 30 Page 32
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10:09 1 happened some five months later, | wagpgizinted and 10:11 1 Q. I'mall ears, Mr Palmer. Please do.
2 demanded we get things moving ... | am nbusiness 2 A Okay.
3 to tread water. | led by example ..." 3 So as you'll see, the incorporation datank it
4 A, Mm-hm. 4 was 21 January. And Michael Mash[ayanyikdioappears
5 Q. So would you agree that that evidence thateeethere 5 in the record, returned to Australia in Decemb
6 is your explanation for the apparent urgenitl which 6 I think it was, and indicated that we had ppastunity
7 Zeph was incorporated in January 2019? 7 to buy a shipping company in Singapore, aatttiat
8 A. No. 8 opportunity was limited: unless we could cltee
9 Q. You wouldn't agree with that? 9 transaction out by 30 January, we would lbaé t
10 A. No. 10 opportunity. And the company was incorpatate
11 Q. Alright. Did you see -- well, you would haseen 11 21 June, and we obtained ownership of Vigbink
12 yesterday during -- 12 about ten days later, through the lawyers, on
13 A. I can tell you the urgency. 13 31 January.
14 Q. Well, could you just answer my question, Minfer. You 14 Q. Okay. So you're now saying the urgency veaause of
15 were present when | put up on the screemyrimpening 15 the brilliant business opportunity accordgdHe
16 yesterday, a series of emails starting oar8ay night 16 opportunity to acquire the engineering corgsth
17 on 16 January and that finished on Sundat, miltiple 17 A. Yes, we thought it was a good opportunity.
18 references to how urgent it was to incorottae 18 Q. What due diligence had you done to reach that
19 company, and then the company was incorgbratehe 19 conclusion?
20 Monday. You saw that email chain? 20 A. Well, we'd done the due -- Michael Mash hedrbup
21 A. Yes, that was in January. 21 there, and we'd done the due diligence onlitets
22 Q. January 2019. 22 that they service and the people they praddikose
23 A. Not November 2018, right? 23 clients. And we identified --
24 Q. No, indeed. 24 Q. Is there a single document to suggest tina¢s
25 A. Sorry, I'mjust ... 25 A. Well, I'd have to look at his statementshattime.
Page 33 Page 35
10:10 1 Q. The question | put to you was: did yoweaghat the 10:13 1 But at the time, anyway, this is what &id $0 me,
2 evidence is your explanation for the urgerficyaph 2 right? And we wanted to get into shippingeese we'd
3 being incorporated in January 2019? And you - 3 already funded three ships through Singapooeii
4 A. No, | don't agree. 4 nickel business, all carriers, and we thotiggt that
5 Q. You did not agree with that? 5 was a good sector to get into. So we sawtliaht
6 A. No. 6 sector had 60 people, and the amount of mitresyd
7 Q. Do you agree that Zeph was incorporated iragdns of 7 want was less than I'd earn in two days, sthaeght
8 urgency in January 2019? 8 it worth buying that structure and get mowivith it.
9 A Yes,Ido. 9 Q. Asthe learned President put to you in sigytou've
10 Q. You do agree with that. Alright. 10 given seven witness statements in this pdicge
11 Now, you also agree that Zeph did not édiately 11 A. Mm-hm.
12 take steps to seek to approach any Singapbesiks to 12 Q. What you've just said doesn't appear in &ttyemn, not
13 raise coal financing straight after its inpmmtion? 13 one. You've never said that in any of these
14 That's true, isn't it? 14 statements you've sworn for this proceeding.
15 A. Yes, that's true. 15 A. Well, you've never asked me before.
16 Q. And you didn'timmediately take steps to peatto 16 Q. Well, you've given accounts of the reasonswere
17 obtain any personal tax advantages from Bepig 17 doing this restructure --
18 there? 18 A. Mm-hm.
19 A. That's true, yes. 19 Q. -- and you've never said, "Oh, | couldn'spgsthe
20 Q. So the two principal or dominant rationakes t/ou 20 opportunity to acquire Visco".
21 identified don't explain the urgency thatsee in that 21 A. Well, I mean, it's on the record that we aegylit
22 email chain in January 2019; do you agreb thiat? 22 within ten days of it being incorporateds ttot in
23 A. Yes, | can explain it to you. 23 any way unusual for me. | normally don't pelople
24 Q. Well ... 24 why | do things in business.
25 A. If you want me to. 25 Q. Okay. So justto make sure I'm clear, ygulsa
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10:14 1 reason for the urgency was to acquiredvisthere's no| 10:16 1 Q. Well, you do have access to it.

2 documentary evidence of due diligence on VAsco A. Yes.

3 A, Not that I'm aware. Q. You've chosen not to read it.

4 Q. Or either of the other two engineering compsi A. But as | said, my decision was solely basethah

5 A. No. Itwas my decision, that we could ris& thoney. | wanted to get into that sector in Singapdrhere

6 Q. You've read, | assume, all the evidence trep&talent were a number of employees, we knew the pebatehey
7 filed in these proceedings; is that true? were doing with, and we thought: it only castday or

8 A. No, not all the evidence, no. two's income to do it. That was the basislidet on.

9 Q. You haven't read all of the evidence, okay. Q. Alright.

© 00 NO O b wWN

10 Are you aware that Professor Lys hasyardlthe 10 Can | ask you to look back to your firstness
11 accounts of the engineering companies? 11 statement. This is C1/4/72.

12 A. No. 12 A. What number is it?

13 Q. You're not aware of that at all? 13 Q. Paragraph 131.

14 A. No. 14 A. 171 (sic).

15 Q. Okay. 15 Q. It'spage 71. You can see it on the scré&nunder
16 A. Oh, sorry, | am aware from what you said gxkty. 16 the heading "Royalty Judgment Appeal".

17 Q. Yes, alright. 17 A. At131?

18 So the Claimant, your team, didn't chdogaut on 18 Q. Yes.

19 any evidence disputing Professor Lys's aisabfshe 19 A. Yes.

20 engineering companies; that's true, isn't it? 20 Q. And you refer to the fact that:

21 A. That's true. 21 "The Chinese Government-owned companfes .

22 Q. Andis it reasonable for the Tribunal to jeat on the 22 The CITIC companies:

23 basis that that means you didn't have ang b&as 23 "... had lodged appeals against the [C]TI

24 dispute his analysis of the accounts of tigineering 24 Judgment. Because of this, no applications o

25 companies? 25 appointments could be [made] with ... arrasige
Page 37 Page 39

10:15 1 A. Idon'tthink so. Ithink the procedusadler doesn't 10:17 1 Singapore banks until the appeal wasvedol.

2 require us to cross-examine people. I'd hag® to I concluded in late July of 2018 we had time t

3 the procedural order. establish the Newco and complete the restreictod
4 Q. Well, the procedural order doesn't requiretgou there was no ... rush. On the contrary thelgmt

5 cross-examine -- course was to await the outcome of the appeal.
6 A. Sorry -- So you say you decided in June 2018 tilvelo

7 Q. --butit says it goes to weight. restructure, but then in July you decided &t wntil
8 A. --ljust wanted to complete. | thought iidsthat it the outcome of the royalties judgment; is thutt?
9

would be taken that we didn't dispute them. A. As far as the seeking of the finance, it wdosdd

© 00N O~ wWNDN

10 Q. No. Butthen in the end, we have an expemnamist 10 because the banks -- you only get one opfitytto go
11 analysing the accounts that says these coesparre 11 and put your best foot forward, and the ryyadgment
12 all failing, and no evidence to suggest otfss. 12 was giving us -- well, it gives us now about

13 A. Well, the advice | received was that he wasnch of 13 $600 million a year.

14 an expert to worry about. 14 Q. Just focusing on what you've said:

15 Q. Professor Lys? 15 "... we had time to establish the Newut @omplete
16 A. That's correct, yes. So we -- | acceptetiataice. 16 the restructure ..."

17 Q. Alright. 17 So what you decided to do was to defer th

18 A. I don't think -- | think the advice was helh& worked 18 restructure until the appeal in the royalielgment

19 at all in industry in his life since gradaati 19 was over? That's what you say.

20 Q. He was analysing relevantly here the accafnts 20 A. No. I said we had time to do that. The agstion is,

21 a company. You're suggesting that a manhisth 21 you're saying, to do the restructure. Bet th

22 distinguished academic record can't reafirihacial 22 assumption was that wouldn't need -- we etiuld

23 statements of a company? 23 approach the banks until such time as weh®dutcome

24 A. Well, yes, as | said, | haven't got accedsdo 24 of the royalty judgment, so our cashflow emgenue

25 analysis, | haven't read it. 25 would be certain. Otherwise I'd see that el flag,
Page 38 Page 40
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10:18 1 because there's still appeal. 10:20 1 company, it would [be] easier to get funds
2 Q. Mr Palmer, I'm not making an assumption, Ust | 2 So this is the topic the learned Presidexst
3 reading what you wrote, that: 3 asking you about.
4 "... I concluded in July of 2018 we haddito 4 And then:
5 establish the Newco ..." 5 "Mr Martino advised that the quickest viay
6 Which is what you were calling Zeph irsthi 6 establish operations in Singapore for Newcolgvbe to
7 statement. 7 incorporate a new company and then [to] aequir
8 A. Yes. 8 established business[es] ..."
9 Q. "...and there was no need to rush. On theany the 9 That doesn't look like -- well, | withdrahat.
10 prudent course was to await the outcome ..." 10 Now, do you agree that there are onlgetranks in
11 A. That's true. 11 Singapore that were candidates for arranging
12 Q. Soyou decided to await the outcome of thealties 12 international project finance on the scadt ylou were
13 judgment for the restructure? 13 talking about?
14 A. Not for the restructure but for a -- theresw@ need 14 A. No.
15 to -- well ... 15 Q. Other than DBS, OCBC and UOB, which bankgalosay
16 Q. "[Clomplete the restructure”, that's what yoate. 16 were capable of arranging --
17 A. Yes, well, that was our view at that timeJuly 2018. 17 A. Credit Suisse.
18 Q. Now, the appeal judgment on the royaltiegiuent, will 18 Q. A Singaporean bank?
19 you take it from me, was handed down on 2§ RG4197? 19 A. It's a bank -- it's a world bank operatingingapore
20 A. That's correct, yes. 20 and it raises funds --
21 Q. Yes. And that, for the Tribunal's referens&LA-6, 21 Q. And Sydney.
22 which is Opus F1/6. You don't need to biingp. 22 A. Sorry?
23 So the royalties judgment that you detitevould 23 Q. And Sydney.
24 be prudent to wait for didn't happen untiefmonths 24 A. No. No decision-makers of Credit Suisse vexe in
25 after the restructure? 25 Sydney; just supplicants that can suck upeo
Page 41 Page 43
10:19 1 A. That's true, yes. 10:21 1 Australian Government, you know? Thaltst af
2 Q. So that, having decided it was prudent to,wai 2 rubbish.
3 didn't. And the reason you've given is: Via@s such 3 Q. Soyou count as a Singaporean bank globaktihak
4 a great opportunity you should proceed. astight? 4 have branches in Singapore?
5 A. That's right. 5 A. | count as a Singaporean bank people that have
6 Q. And that's not something you felt the neeshipin any 6 individuals located in Singapore that can poedmoney.
7 of your statements? 7 And there are a number of international bah&shave
8 A. No. I'm not used to being accountable to adyb 8 very senior people, who are the managing diréor
9 Q. Alright. 9 all of Asia, normally based in Singapore, drabe
10 Now, Mr Palmer, you say that Mr Martiotdtyou 10 people serve on the credit committees dhalimajor
11 Singapore banks -- this is in the same stateme're 11 banks, in my experience. They don't servieamks in
12 in, it's paragraph 126 and 127 -- that Singapanks 12 Sydney. And the people that serve on th&sign
13 "were [still] lending to coal projects"”, athdt having 13 Sydney are very much interested in the damest
14 a Singapore company -- I'm reading here ftat 14 operation, rather than the international atpen.
15 A. I'msorry, | can't -- is that coming up? 15 Q. Can we show Mr Palmer, please, D2/2/4. @aus
16 Q. Sorry, yes, let's wait till it comes up. 16 This is an extract --
17 So you see the heading "Singapore Baekdihg for 17 A. Istill haven't got it, sorry.
18 Coal*? 18 Q. When you see it; I'm just telling you whelgdome
19 A. Yes. 19 from.
20 Q. You had further conversations with Martinewthe 20 A. Yes.
21 coming months: 21 Q. It's a page from the first witness stateroéone of
22 "... he ... advised that Singapore bavéee 22 the Respondent's experts, Mr George Rogers.
23 lending to coal ... He told me ... once &ueture 23 You can see in paragraph A.1.1.2 thaRblyers has
24 was achieved to ensure that the sharesre.awened by 24 "specialised in the financing of mines foeov
25 a Newly Incorporated Company (Newco), beigirgapore 25 30 years", and has "structured, lent andsadvon
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10:23 1 several billion US dollars of project firea debt for 10:25 1 A. Okay.
2 mining projects across the world". 2 So there was that reason which I've justaéned
3 He worked for Rothschild & Sons, "the prainent 3 to you about the CV, et cetera. But the otbason
4 lender to mining projects"” at the time he wese; 4 was that we did take a forensic decisionweathought
5 Morgan Grenfell; set up -- as what you canisee 5 it was best to assist the Tribunal efficieimtly
6 1.1.5 -- the mining project business of Ineed®@ank. 6 dealing with the real matters that would bt
7 And at 1.1.8, at around the time, in 2017Gd% that 7 hearing, and | think | said that yesterday.
8 you were considering the restructure, he \ivaactive 8 So that's all.
9 discussions with potential coal lenders andstors 9 THE PRESIDENT: That's fine. That answers my tjoes
10 during the period". 10 thank you.
11 You're aware, aren't you, that the Claimeas 11 DR DONAGHUE: Now, can Mr Palmer be shown D2/2/11
12 entitled to cross-examine Mr Rogers? 12 You see there the paragraph marked E%.2.
13 A. The Claimant was, yes. 13 A. Sorry, it's just changed.
14 Q. Yes. Orit was open to the Claimant to eagesgown 14 Q. The top paragraph on the page.
15 expert to join issue with the things saidvyRogers; 15 A. "Toidentify any preference for financinghat one?
16 you're aware you could have done that? 16 Q. Yes, that one.
17 A. Could have done that, yes. 17 A. "...the coal projects ..."
18 Q. You didn't do either of those things? 18 Q. Soyou can see Mr Rogers is referring taabdae
19 A. No. Do you want to know why? 19 called the 1J Global database --
20 Q. No, I don't. 20 A. Mm-hm.
21 THE PRESIDENT: Can | just ask why? 21 Q. --which is, for your information, the sansabase as
22 A. Well, we looked at Mr Rogers's CV and we $iaat his 22 was mentioned in the Straits Times articée yiou
23 most recent experience in 2017 was in Paladdhat 23 referred to yesterday. And you can see theite
24 that deal never went ahead. And in lookingsaCV -- 24 relying on data in that database Mr Rogeys:sa
25 looking at a normal CV of a real project fingr, it 25 "... none of the three Singapore bariks ..
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1024 1 normally has the deals they've done,iSethso much 10:27 1 The three Singapore banks that hdifigenback in
2 from so-and-so", and it normally lists thengactions 2 paragraph 4.1.2 --
3 they've done. 3 A. Which was the indigenous Singapore bank#ids t
4 And we find people in merchant banks ktaate just 4 correct?
5 worked for them, have not been the decisiokensaand 5 Q. Yes.
6 really have little experience in how money esm 6 A. Sorry, justto --
7 together on that scale. And that's why wa'tittlink 7 Q. The three based in Singapore, none of theneverdbeen
8 he was worth dealing with. 8 involved in financing a new coal mine. Yowéao
9 THE PRESIDENT: Why did you not get as your exgerheone 9 basis to dispute that, do you?
10 who would have the credentials that you wassing in 10 A. I don' think that's correct, but I've gotlesis to
11 Mr Rogers? 11 say.
12 A. Well, certainly we could have done that. Bet 12 Q. You've got no basis to say.
13 formed -- | don't know whether this is pigkd or not 13 A. No.
14 privileged, but I'll just say the answer. 14 Q. He's saying he relied on the database tihgetlata,
15 THE PRESIDENT: Yes, maybe -- well, answer if yeant to 15 and you can't tell the Tribunal different) gau?
16 answer. 16 A. Well, I'd just say it's not relevant.
17 A. Yes. 17 We were considering the large internafitwanks
18 THE PRESIDENT: If you don't want to answer, tigen don't 18 that were based in Singapore and have mantyexl|
19 have to. 19 of Asia, including China and Hong Kong. Téathat we
20 A. No, I'd rather answer. I'd rather answeryed&know -- 20 were targeting when we went to Singaporevakn't
21 DR DONAGHUE: Can | just say before Mr Palmenesrs, 21 just a bank that was a Singapore bank cwitgct
22 depending on what he's going to say, ifitheout to 22 Singapore savings. He's talking about Sioigabanks,
23 be an attack on Mr Rogers -- 23 I think, that are based in Singapore, thanarmally
24 A. No, it's not about Mr Rogers attack. 24 like trading banks.
25 DR DONAGHUE: Alright. 25 | hope that's helpful.
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10:28 1 Q. Now, going to D2/2/22. (Pause) 10:31 1 DR DONAGHUE: He is.

2 A. Yes? 2 THE PRESIDENT: Yes, so it's --

3 Q. Just pardon me one moment. 3 A. ljust give you the example.

4 A. Okay. 4 THE PRESIDENT: | mean, | understand what yolasersy.
5 Q. So again, just inviting you to read 5.7.1,A.7 5 You're saying global banks have in Singapoeg head

6 A. Mm-hm. 6 offices for the Asian region --

7 Q. Again, you have no basis upon which you desjtut; 7 A. That's correct.

8 you just say you were -- do you agree wittitha 8 THE PRESIDENT: -- and therefore they have peayile can
9 A. I'lljustreadit. (Pause) 9 make decisions at the --
10 | don't know anything about that reallyook at 10 A. Atthe top level.

11 G.5.7.3 on the same page, where he saylsehabuld 11 THE PRESIDENT: -- at the regional level morentkésewhere
12 have expected me and Mr Martino to have hostet three 12 in Asia.

13 Singapore banks, which we never would hasealise they 13 A. Yes.

14 don't have the lead arranging experiencenbatere 14 THE PRESIDENT: Is that a correct summary?

15 seeking on a global scale, from the inteonati

16 finance community, to access through Singapor
17 Q. Your evidence seems to be, Mr Palmer, if I'm
18 understanding you correctly, that you wanted

19 restructure Mineralogy to have a companydase
20 Singapore even though the banks that youeddottalk
21 to were not banks based in Singapore. if teatral
22 offices were somewhere else, why not relocetiee
23 jurisdiction where the central offices were?

24 A. Well, how international banks are structusethey
25 have various regions where they have CEQ$#ve

=
(&)]

A. Yes. And also that they can go to the vepylével on
a global basis too from that.

THE PRESIDENT: Of the global management?

A. If they need to, yes. That's what we'rentyyto say.

THE PRESIDENT: Thank you. Sorry for the int@tian.

DR DONAGHUE: No, thank you, Madam President.

Can Mr Palmer be shown D2/2/24.

A. Yes, I'm there.

Q. Can you see the heading "Bank appetite farico..
2019"?

A. Yes, | can, yes.

NDNNDNDNNDNPRPREPR PP
g b WOWNEFP O O 0N
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10:30 1 authority to carry out deals at that lesatl they 10:33 1 Q. Can |l ask you to read the first paragtapter that
2 have various approval levels on that authosityl 2 heading, and then the third paragraph, 7 (Pause)
3 money is allocated between the different aréamsl 3 A. Yes.
4 also they have a global credit committee, twkiien has 4 Q. I'll ask that we scroll down. You can segdle
5 representatives on that committee which |btkere 5 a table with Xs indicating banks with a poltbgat
6 are special deals that should be filtered down 6 would prevent lending for new thermal coal @sin So
7 So basically, we wanted to get to thosplee and 7 ANZ didn't have such a policy, BBVA did.
8 those people were in Singapore. 8 Then if we scroll on to the next page, gan see
9 Q. You're saying that Singapore was a partidatars of 9 there's lots of crosses, lots of banks' pdici
10 expertise for mining finance; is that yousgwsition? 10 against. And then paragraph 7.1.4 --
11 A. Yes, well, for example, there was -- 11 A. Are these Singapore banks, sorry?
12 Q. Can you just answer the question. For mifiamnce, 12 Q. No, they're not just Singaporean banks.
13 there was special banking expertise in Siog&p 13 A. Ah, sorry. Okay.
14 A. Yes, there were, yes. 14 Q. We've got quite a number of Australian bagkgte of
15 Q. That's your evidence? 15 number of others: Canadian, African. Sogauld ...
16 A. Yes. Well, can | answer the question? 16 A. Isthere a question?
17 Q. Please. 17 Q. Well, I'm asking you to look at the wholeléab
18 A. If you go to the expert that we have in fhiscedure, 18 | asked you to read 7.1.1. There Mr Rogays these
19 Mr Migliucci, he gives his CV and he showsiy@'s 19 are banks which, in his experience, werertihpr
20 a former head of Credit Suisse in Singapbtelists 20 project financiers of new mines". That's iwwu're
21 the financing deals he did internationaltyuyt find 21 seeing in this table.
22 there's a couple of trillion dollars worthdefals 22 A. Yes.
23 there. 23 Q. And you can see most of them have a poliajnay
24 THE PRESIDENT: Is Migliucci not one of those wis been 24 lending to new thermal coalmines.
25 withdrawn? 25 A. Well, we'd say it's just not true.
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10:34 1 Q. It'sjust not true? 10:37 1 any project debt for their new ... ming ao
2 A. That's not true. | can give an explanatiory wie'd say 2 likelihood of being able to raise anything eggzhing
3 it's just not true is because, for example Atani 3 US$3.5 bn."
4 project, which was next to our project, wagdied in 4 A. Well, you know, my assets are $23 billiorcah raise
5 Singapore, the same size project as us, dR0Rdg. 5 $8-10 billion from most banks if | want toghi?
6 Q. You said that yesterday as well. What evidetwyou 6 Q. Butyou weren't proposing to fund Galilee Gaalrself.
7 have to support the proposition that Adani fuasled in 7 A. Well, if necessary, | might have. But | wast'that
8 Singapore? 8 stage of the process: | was still going t@8pore,
9 A. By discussions with the CEO of Adani, who tolé how he 9 because | believed it could be funded by twple
10 organised the funding. They establishedhapeny in 10 there.
11 Singapore and they arranged funding -- tvere 11 I don't think Mr Rogers, with the greatespect
12 merchant banks that provided funding thrabghvarious 12 to him, dealing with public information oretmternet
13 suppliers of equipment that were happy ttigipate in 13 or wherever he does it, knows the peoplewitio
14 the syndicate, right? And there were bartks were 14 provide the money or put up the hard security
15 happy to come in from India. And the StataiBof 15 Q. Contrary to the published lending policieshef banks?
16 India underwrote the whole deal. 16 A. | think published lending policies are rulbhisThese
17 And that's exactly the same project as.olihey 17 sort of deals are done a lot differentlyydé’'d been
18 went to Singapore. 18 involved in them -- and I've been involveaifew --
19 Q. So that's a hearsay account you're givirggdan 19 Q. The published lending policy of the NAB rgadkhook
20 a conversation with a CEO. That's -- 20 [you] up", such that you needed to restrctar
21 A. Well, | don't know where this guy has got his 21 Singapore.
22 information, or | don't know how many deadsstdone or 22 A. Well, that was particularly because it wass ltlank
23 how many mines he's built. 23 | banked with.
24 Q. Well, you know he's done billions of dollaxsirth of 24 Q. Are they rubbish or aren't they?
25 funding. 25 A. Sorry?
Page 53 Page 55
10:35 1 A, Well -- 10:38 1 Q. Are they rubbish or aren't they? Youtcsay,
2 Q. But basically the point, Mr Palmer, is: if yoave 2 "It shook me up and | had to restructure the | can
3 a problem with this evidence, you cross-examyou 3 ignore them when they're everywhere else".
4 provide evidence of your own. You have dooining to 4 A. Well, it was my bank that had had a discussiih me
5 assist the Tribunal in knowing how to deahwite 5 about that, and | had considerable fundsarbnk at
6 evidence put forward by an expert with 30 geard 6 the time. So yes, | was surprised about that's
7 billions of dollars of experience. 7 honest and true.
8 A. Well, | don't regard him as an expert. 8 But it's not the way that these sort ofgh are
9 Q. So-- 9 done, by looking at general characteristlapean, on
10 A. Hold on. And secondly, we have tried to stdie 10 your last slide you showed that all the Aal&in banks
11 Tribunal by not dealing with evidence which think is 11 weren't funding coal. And that's the reaserdecided
12 irrelevant to our case. 12 to go to -- that's what Mr Rogers said orlaise
13 Q. Soyou've assisted the Tribunal by leaningr@answered 13 slide.
14 expert evidence, which you now contend yautdmcept 14 Q. Actually, can we go back to that slide onpfevious
15 is correct? 15 page, 7.1.4. So it actually shows that sohtiee only
16 A. Well, this is opinion evidence, it's not esfitte of 16 banks in the world that were still fundingcwoere
17 fact. 17 Australian banks.
18 Q. Can Mr Palmer be shown D2/2/26, which is justr the 18 A. Well, you've got down there the ANZ Bank B03. And
19 page, in fact (paragraph G.7.1.5). 19 we're now talking about 2018, 15 years la¥ou've
20 | just put this to you as a matter ofrfass, 20 got the CBA: they were last funding $32 raiilin 2003.
21 Mr Palmer. Mr Rogers concluded, based on the 21 Westpac: Mr Rogers says they've never prdijgabced
22 information above, that: 22 a new coal mine. | just know that not tdrbe. OCB:
23 "... a brief analysis of publicly availatending 23 they're not international banks who we wdade gone
24 policies would have shown [you] and Mr Maotthat 24 to.
25 there was little likelihood of ... being abderaise 25 Q. Those two being actually two of the threeg&porean
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10:39 1 banks. 10141 1 So in my experience, if we want teeahat amount
2 A. Well, as | said, | think there's cross-purgostien 2 of money, it requires a large amount of thettveen
3 we're referring to banks in Singapore thathirgk had 3 individuals to make those decisions. | judhd
4 the capacity to assist us, and Singaporeaishanich 4 think I could do that here in Australia, arttidught
5 are active in the home lending market or dtailr 5 | could do it in Singapore. And | had to coupe
6 market. It's a different type of bank in miriut 6 quickly with a proposal and push forward beeau
7 that's all. 7 I didn't want to put the company or the prbjeto
8 Q. Alright. Can we bring up D2/2/18, please. 8 liquidation, or to remove it from the balarfskeet],
9 Can you see the heading 6.5.1, "Thatdhgeany 9 because of Australian accounting standards.
10 should move to a 'major top financial cetftre’ 10 Q. Soyou had to come up with it quickly. Yay you came
11 A. Sorry, is it D2? 11 up with it in June 2018?
12 Q. No,it's G, sorry: G.5.1. 12 A. That's the decision.
13 A. Okay. 13 Q. Yes. When did you first approach the Singzgoo banks
14 Q. "... the company should move to a ‘'majoffitmmcial 14 to raise the money?
15 centre™. This was part of the advice Mr fiftaris 15 A. Well, unfortunately, as you rightly said, w@uldn't do
16 said to have given you. 16 that because of the appeal on the royaltyaem
17 A. Yes. 17 Q. Well, | said that you said you decided not to
18 Q. And Mr Rogers says: 18 A. Well, maybe I'll just explain it to you, iby'll let
19 "This was unusual advice because: 19 me.
20 "a. The company was already Austrabaw, Sydney 20 Q. Well, I asked you a question, which was wj@nfirst
21 was a leading centre for mining finance, wag that 21 approached the banks.
22 Singapore was not. 22 A. Yes, well --
23 "b. Mr Martino would have seen thatha tGlobal 23 Q. You said you had to do it urgently to avaigiidation.
24 Financial Centres' survey, which he favourdthat] 24 So when did you do it?
25 Sydney [was] ranked 7th best out of 100, 8nly 25 A. Yes, I'mjust trying to give you an answer.
Page 57 Page 59
10:40 1 behind Singapore. This is an immateiféérénce ... 10142 1 We haven't approached the banks beadube
2 “c. None of the three leading Singapenekh had 2 Amend[ment] Act, basically. And the reasontfat
3 any track record in, or reputation for, [ficany] 3 being we couldn't do it before was becauseaukethe
4 mining project finance. 4 appeal: we then had a High Court appeal winished
5 "d. ... there is no necessity to move@ldo 5 in February.
6 project finance banks. 6 And then the arbitrator in the domesthiteaition
7 "e. A project of this size, which requdire 7 said he would have a hearing by the end oy¢le.
8 ‘billions of dollars' ..." 8 The independent expert for the State saidaheages
9 Your statement said 8 billion: 9 are in the order of $27 billion. So we werst |
10 "... would require a long list of intetioaal 10 six months away, in our view, from that. Amel thought
11 lending banks. You can't move close to [fham.." 11 if we got $27 billion cash, we may not neeelwhole
12 What's your answer to that? 12 $8 million, or we might [not] need it at all.
13 A. Well, the answer is, of course, that pedpit imake 13 Q. So, Mr Palmer, when you say you needed tbudgently
14 the decisions to lend the money have to lietaiked 14 to avoid liquidation --
15 with. For example, Singapore has got a leagao; 15 A. Yes.
16 a lot of the deals are done at the casirfotivé 16 Q. --you still hadn't done it by August 202ben the
17 Chinese banks and others that come there. 17 Amendment Act was passed, for the variousoreayou've
18 And they are done between different pedpglou're 18 given.
19 going to that level of lending. It's likeemational 19 A. Mm-hm.
20 arbitration, | guess: there's a closed cfyieople 20 Q. And the liquidation hadn't happened.
21 that do these sort of deals; they're notsmilgie in 21 A. Yes.
22 Australia. There's a big difference betweember 22 Q. Is that right?
23 three on world table and number seven, bedési®nly 23 A. Isaidlhad --
24 the top four that have representatives irctedit 24 Q. Two years later.
25 committees which make the decisions. 25 A. No, | think you're misunderstanding. I'celito
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10143 1 explain it to you if | could, right? 10:46 1 a syndicate, in putting all that together.
2 What the situation was: that we had toenak 2 Q. Mr Palmer, you're running all sorts of differéunding
3 a decision that we had a viable plan forwaitt the 3 issues together here.
4 project, right, so we could avoid having tatevthe 4 A. No--
5 project down or write it off. And | was coddint, and 5 Q. Your evidence is about relocating to seculz fisding
6 | was encouraged that we could raise the figndiwe 6 from banks; it's not about some other strirgur
7 had the right people behind the project, aned 7 arrangement. The evidence that you've giodars--
8 prepared to do that. But | had these othpediments 8 unless you're changing your evidence -- isiatdebt
9 I had to deal with legally in the interim. 9 funding from banks, not about any other way yoght
10 Q. Now, as to your confidence that you couldedihe 10 have raised the money.
11 funding, can we show you, please, D2/2/23. 11 A. It's normal for banks to sponsor that anchact
12 A. Yes. 12 arranger and put their imprimatur on it aawgwe're in
13 Q. Can you read paragraph 6.1.4: 13 there for $200 million in debt funding andneehe
14 "... chart of the financing of new coahes 14 arranger. And, you know, with respect, Iduse
15 globally in the period from 2003 to Janua®{ 2, 15 lecture at this at Deakin University for fiyears and
16 [again] taken from the 1J Global database." 16 put these deals together on export creditsather
17 The one "stand-out case" is a Russiae foimded by 17 export agencies.
18 "a Russian state development bank". 18 Q. Soyou say it just doesn't --
19 Leaving that aside: 19 A. Soldon't need an expert to tell me howd@dieal
20 "... the total debt committed in any gear 20 like this.
21 [globally is] less than US$300m." 21 Q. Okay. Butyou did say earlier to the Triduhat --
22 And as you can see if we go over the pagee 22 A. Someone that doesn't --
23 next paragraph (G.6.1.5): 23 Q. -- the mood or the trend was going agaimstitey to
24 "Excluding the Russian deal, the avelage 24 coal projects in Australia, and that was ificant?
25 size .." 25 A. That's right.
Page 61 Page 63
10145 1 So the total in any year is less B@&01 10:47 1 Q. What this data shows is that that tremgloisal,
2 "... the average loan size [is] ... US$a82 2 against lending to new coal projects, suchttiee is
3 You say you could raise 3.5 billion? 3 not very much going on each year: less than
4 A. Sure. 4 $300 million. You say that's irrelevant, dmg
5 Q. Sure? 5 A. Well, we know there are 700 coal mines in tmsion
6 A. | could write a cheque for that now if | washt®. But 6 in China now, there are 600 in India; somthef are
7 let me -- 7 being funded by the State Bank of India aedState
8 Q. Mr Palmer, we're not talking about you funding 8 Bank of China. We know this is just not cotre
9 yourself through equity. 9 information. But, you know, it's not signéiat.
10 A. Okay. Well, maybe I'd raise it from myseBut let me 10 Q. So this is another example of informatioarirexpert
11 just explain. 11 report that you haven't contradicted andhanen't
12 These large financings of $8 billion armare not 12 tested by cross-examination, but you stjlsfeould be
13 all funded by banks. Banks may be arrangfezg, may 13 disregarded; that's your position?
14 sort them out. A lot of them are funded kyaet 14 A. Look, I'm not challenging the report. I'nsfisaying
15 credit agencies which governments set umdrthe 15 that our forensic decision, as I've said teefovas
16 world to sell equipment or services to thgqut, and 16 that these sort of things are only relevauatrt issue
17 you will have a state guarantee equivalentiat the 17 which is now behind us because of what wepeackived
18 purchase would be. 18 as the admission by the Commonwealth that the
19 So when you -- and there are other pesptg| 19 Amend[ment] Act was not foreseeable. Tlet'far as
20 want to buy coal, like coal mines, and theytv 20 it goes.
21 a long-term coal contract so that they caadsered 21 Q. Alright.
22 they've got supply so that they can operifiet? 22 Can we move, | hope briefly, to a différ®pic
23 There will be other local industries or sigygl, such 23 before the break, if that's convenient, wisdo the
24 as people like Siemens, for example, thatgbines: 24 Singapore 2008 meeting that you've alreadytioreed
25 they might -- they're happy to participate in 25 briefly this morning.
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10:48 1 A. Yes. 10:50 1 I normally make my own decisions.
2 Q. Aslunderstand it, in your sixth -- 2 Q. Alright. Well, that's a useful segue, Mr Painto the
3 A. What number is that? 3 next document, which is Exhibit C-191, whish i
4 Q. Sorry. Well, it's referred to in your sixtiatement 4 E1/491/1.
5 at paragraph 89, at C1/18/29. 5 A. Number 91, isit, or...?
6 A. C1/18/29. 6 Q. C-491. It should come up on the screen imaent.
7 Q. Your sixth statement at paragraph 89 is whahbw 7 (Pause)
8 referring to. You can see it on the screen. 8 Can we go to the next page of that doctypézase.
9 A. Yes,sure. 9 Actually, the page after that. So the negiepas
10 Q. You seem there to accept that this meetirggnetiabout 10 well.
11 restructuring or relocating to Singaporeyas in the 11 So you can see it's the Project BlasisiRectus
12 context of the IPO discussion in Hong Koiigat's 12 drafting session".
13 right, isn't it? 13 A, Mm-hm.
14 A. That's correct, yes. 14 Q. And you might be able to see at the bottoth@page
15 Q. Okay. So to the extent that your fifth staat 15 there's the date: "4 - 6 September 2008".
16 implies or might suggest otherwise, you wéren 16 A. Yes.
17 intending to suggest that? 17 Q. This is the one document relating to thattimge¢hat
18 A. No, I wasn't. | was just simply saying: lzttmeeting 18 I think anyone has been able to find.
19 | had the discussion which | described eaidied that 19 A. Yes.
20 was the state of my knowledge of that issue. 20 Q. Do you recognise the document?
21 Q. Yes. And that's a discussion that occurred, 21 A. Yes.
22 16 years ago? 22 Q. So as its heading suggests, "Prospectusdraft
23 A. Well, it would have been -- I'm just trying think, 23 session”, it's about equity fundraising.
24 I'm just trying to work it out. 24 A. Yes.
25 When was this statement done? 25 Q. Do you agree?
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10:49 1 Q. Well, this sixth statement was quite recen 10:51 1 A. Yes, sure.
2 A. Okay. So itwas -- maybe it was more thayes, 2 Q. And we can see, if you go a few pages ofs-- it
3 16 years ago. 3 page 61, | think, | hope. That number mightlong.
4 Q. 16 years ago? 4 Can you go on just two or three pages, tocament
5 A. Yes. 5 page headed "Agenda -- Logistics" (PDF pageT@pt's
6 Q. Soit's a very long time ago, and you doneraeny 6 the one.
7 notes of it; is that right? 7 A. Mm-hm.
8 A. We normally only keep records for six years. 8 Q. Canyou see a list of attendees?
9 Q. I'mnot criticising you not having the notbst just 9 A Yes,lcan.
10 saying you couldn't refresh your memory gremce to 10 Q. So you were there?
11 any note of the discussion. 11 A. Yes, | was.
12 A. That's true, yes. 12 Q. There were a group of people from UBS; agafipeople
13 Q. Soyou're relying on your memory of a 16-y@dr 13 from Macquarie Capital; a group of peoplerfro
14 conversation as part of the foundation faryo 14 Blake Dawson -- that's an Australian law firm
15 restructuring decision; is that what you say? 15 A. Yes.
16 A. Yes. Well, I'm just saying that's what hapgu 16 Q. A group of people from Shearman & Sterlingioh is
17 Q. And it's not possible that things might heleanged in 17 a US law firm?
18 the world in the 16 years since, such thatsfwuld 18 A. Yes.
19 have updated that advice? 19 Q. And a couple of people from Linklaters, whigla UK
20 A. Well, that was the state of my knowledgéhattime 20 law firm; correct?
21 | made the decision, and that was the relasaade the 21 A. That's correct, yes.
22 decision. 22 Q. Okay.
23 Q. Butit was the state of your knowledge ordgduse 23 So usually you don't take advice. Samegiyou do.
24 you didn't seek any other advice about it? 24 Sometimes you assemble a team of intern&toivésors,
25 A. I normally don't seek advice on my busindfsra. 25 where that's appropriate for a significativéy by
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10:52 1 the group. That's right, isn't it? 10555 1 Balmoral tenements held by [Mr Palmer]."
2 A. No, these were advisors to the banks who deirey the 2 So the IPO was relating to a company octedenith
3 prospectus. They were retained by the bangsavide 3 iron ore in the Balmoral tenements; is thgit?
4 them with independent advice. And Baljeeg8jwho is 4 A. Itwas a multi-commodity company. It had irome,
5 also a director of the Claimant, was in chafghe 5 it had coal, it had oil and gas, a whole raofge
6 drafting and coordination of the prospectus, this 6 things, right? Rights to, | should say.
7 was to discuss some of the expert reportsitbdtad 7 Q. Butessentially, insofar as you are sayingtttia
8 that were to go in the prospectus. 8 meeting is relevant to the Tribunal, it's aetirey
9 Q. You can see if we go over the page, you cantreze's 9 because -- you're saying that effectivelyren t
10 a heading, "Outstanding items from weekly'c&8o 10 sidelines of this meeting about the prospectu
11 this is one instalment of a regular meetinidpis 11 Linklaters, who you've just said were acuatlvising
12 group in the course of developing the IPO -- 12 the banks, gave you some advice sort of @sitle
13 A. The prospectus, yes. 13 about restructuring for debt finance in Spwa; is
14 Q. The prospectus for the proposed IPO in HomgR 14 that the idea?
15 A. That's correct. 15 A. The prospectus, from my memory, had busipksss in it

16 Q. Now, that IPO related, did it not, to a compealled 16 which required debt and equity capital, anchsich of
17 RDI? 17 the equity would come from the raising arel th
18 A. Resource ... what was it called? It wasbt,R 18 additional money would come from debt finan€aose
19 it was -- 19 projects may not have been large ones, httmas how
20 Q. Ithink it was Resource Development Inteorat! or 20 it was set up.
21 something like that. 21 So the topic was raised, "Well, that'sryaquity;
22 A. Something -- yes, yes. 22 how do you propose to raise your debt?" vadust
23 Q. I'll check. 23 discussed it with them, you know, probablyfoomore
24 A. Itwas aresource company, as you say. 24 than ten minutes, | suppose.
25 Q. Itwas a resource company that was a subgiofia 25 Q. Okay.
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10:53 1 Mineralogy; is that correct? 10:56 1 A. There was an exchange between people.
2 A. | can't remember, to be honest with you. 2 Q. Justto be clear, Resource Development Irtenz was
3 Q. I might -- 3 your company, wasn't it?
4 A. Anyway, it was a company we were associated. wi 4 A. | think the shell may have been owned by Mitegy at
5 Q. Yes. I might see if we can prompt your memad@gan we 5 that time, but it was being listed as an IRO i
6 bring up E2/544 (R-544). 6 Hong Kong.
7 This is a press report from around the theaded 7 Q. Yes.
8 "Palmer makes formal bid for Australasian'ndAf we 8 A. It had a number of Chinese companies that were
9 go down a little, to the second page neabdiimm, 9 subscribing hundreds of millions of dollarstto

=
o

10 you can see there's a reference there tdBiDg Q. Well, that was the idea when the IPO wenadhdut at

11 "granted approval for listing of RDI's shapesthe 11 the time this was occurring, I'm just lookatghe
12 [Hong Kong Stock Exchange]"? 12 article --

13 A. Yes. So with respect, if you look at "Bel@athe full 13 A. They'd signed up to buy the shares, | thirdm
14 announcement", you'll see that RDI is Resourc 14 memory.

15 Development International. That's the reaha of the 15 Q. And just looking at the top of the page thaitf the

16 company. So that's why | didn't realiseorrys 16 screen, the very first line on the page:

17 Q. No, | apologise for putting the abbreviatioryou. 17 "RDI [had] appointed Macquarie Bank arigS_to

18 But it's said that RDI was going to ladunc 18 manage the proposed IPO."

19 a $5 hillion initial public offering on theddg Kong 19 So you'd appointed the two banks?

20 Stock Exchange later this year? 20 A. I hadn't personally; the company had.

21 A. Yes. 21 Q. The company had, yes.

22 Q. And then on the second page, it says RDI was: 22 A. And the people on the company, directors \pemple

23 "... recently ... formed to acquireroniore, 23 like Alexander Downer, who was the foreigmister --

24 nickel, exploration and energy interestduitiog 24 previous foreign minister of Australia. Téevas a lot

25 rights to ... 20 billion tonnes of iron omx] the 25 of independent directors, because they hbd toit
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10:57 1

Page 74

was different to Mineralogy, how | operasea private 11:21 1 Q. Sothere you can see a heading, "Dedision
2 company: they had to have a public face. 2 Restructure”. And then in paragraph 128,sau
3 And it had to -- we needed a lot of laveyé¢ne 3 "l also carried out some further researfamy own
4 banks did, because with the stock exchang®ng Kong 4 and reached the conclusion that, in circuncsmmwhere
5 they have very restrict requirements: a prcisjgehas 5 | was personally living in Singapore, whenidignds are
6 to be drafted in such a way for an IPO, tbat af 6 paid by Mineralogy to Newco ... to a bank damiciled
7 thing. So that's what the meeting was about. 7 in Singapore that there potentially would beparsonal
8 Q. Do you recall when Mineralogy acquired Wardatalal? 8 tax payable on such dividends. The ideattieat
9 Would you agree it was in December 2007? 9 could be, in essence, no requirement to pesppal tax
10 A. It was somewhere around there. 10 on dividends if | decided to move to Singapwas also
11 Q. Around there. 11 appealing.”
12 A. There was a number of transactions, right? 12 Would you agree that tax can be a comfgdcand
13 Q. Yes. 13 specialist field?
14 A. Because it was -- from memory, it was a Camad 14 A. ltcan be.
15 company, | think, and we had to incorporaBaaadian 15 Q. And you would agree that Mineralogy Proprigtyited
16 subsidiary for some reason, | can't rememwbgr And 16 and Zeph both seek advice from tax professson
17 it was taken over in a number of steps. tBaitshould 17 including Mr Sorensen, formerly of PwC?
18 be on the public record. 18 A. When they're doing a transaction they --ri‘dionow
19 DR DONAGHUE: Indeed. 19 really. Sometimes they do, yes.
20 Madam President, | note the time. Thghirbe 20 Q. Indeed --
21 a convenient time for the morning breakhéts 21 A. They lodge their returns every year.
22 suitable. 22 Q. -- would you agree that Mineralogy did adjuséek
23 THE PRESIDENT: Yes, it is about one hour andlé Hf 23 advice in relation to the very restructunsmiming the
24 this is a good time in your sequence folbiieak, then 24 interposition of Zeph into the structure toa
25 we would take the break now for 20 minutesr@sume at 25 Australian tax ramifications of that resturet?
Page 73 Page 75
1058 1 11.20. 11:22 1 A. They received advice in respect of stanoty dnd
2 While you are on the witness stand, Mnfea) you 2 Australian taxation for rollovers. That'slatian
3 of course know the rules. 3 remember.
4 MR PALMER: Sure. 4 Q. What about the tax residency of Zeph?
5 THE PRESIDENT: You are not to speak to anyongpaf team 5 A. No.
6 or otherwise. 6 Q. No?
7 MR PALMER: Yes, sure. Will | be taken somewhere? 7 A. No.
8 THE PRESIDENT: You can of course have a coffeiewtou 8 Q. Alright. And the tax residency of Mineralogy?
9 sit lonely somewhere. 9 A. No, itwas -- | only realised: if | changedhe two
10 MR PALMER: Yes, okay. So -- 10 things | looked at was: if | changed my resy to
11 THE PRESIDENT: Good. Let's resume in 20 minutes 11 Singapore, and my dividends are paid in atagable
12 (10.59 am) 12 jurisdiction such as Monaco or somewherethiag, that
13 (A short break) 13 there's no tax for me to pay on my divideSd.that's
14 (11.20 am) 14 what | was personally concerned about. ught if
15 THE PRESIDENT: Mr Palmer, you are ready to corgf? 15 we're going to Singapore, this is anothedgispect.
16 MR PALMER: | am, thanks. 16 What the case of the companies would bdiein't
17 THE PRESIDENT: Dr Donaghue, you are too? 17 have any intention of leaving for Singaporeraight or
18 DR DONAGHUE: | am, thank you. 18 anything. But we would obviously get adviiaen tax
19 THE PRESIDENT: Please. 19 people when the decision was made that wéeddo go
20 DR DONAGHUE: Mr Palmer, can we turn to the secofithe 20 to Singapore, which could be in a few years or
21 dominant or principal rationales that youniifeed at 21 something.
22 the start: the personal tax rationale. 22 Q. Soyou restructured, and one of the primgagaons was
23 I invite you to look at paragraph 12&ofir first 23 to get a tax benefit. But you didn't need@slabout
24 witness statement, which is C1/4/71. (Pause) 24 that because you were going to get adviee tfe
25 A. Yes. 25 restructuring if you were going to impleminis that
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11:24 1 what you're saying? 11:26 1 So you can see on the screen thisesrail from
2 A. It was common knowledge to me that being t-b@ing 2 Mr Sorensen on 22 January 2019, which is addrk
3 a resident of Australia would mean | woulthalve to 3 "Dear Clive". This is an email that Mr Sorensvrote
4 pay tax in Australia. | mean, I'd been inféwulty 4 to you; do you agree?
5 of law and business for ten years; that wasna 5 A. Canljustread it first? (Pause)
6 understandable thing to do. And | had alltthe 6 Yes, it's addressed to me. | hadn't gdmfore.
7 legislation on that point. 7 Q. Well, you would have seen it on 22 Januan®201
8 Q. That's true, Mr Palmer. But we're not julltiteg 8 A. Well, yes, | don't get all -- | don't deal will my
9 about you moving to Singapore; we're talkingu 9 emails. | get thousands of emails a week frenple
10 restructuring your corporate group to intego 10 for all different sorts of things.
11 a company in Singapore. 11 Q. Mr Sorensen was at the time --
12 A. Well, | was thinking of myself. Strangelyknow 12 A. I'm not denying he wrote the email or he setat me,
13 people don't normally do that. But | wasikitig about 13 right?
14 what's my position going to be, and that'swahs 14 Q. And that he's a partner at PwC?
15 considering. 15 A. He s a partner at PwC, yes.
16 Q. And if the tax ramifications of including thempany in 16 Q. Who gives tax advice to the Mineralogy Group?
17 Singapore had been negative for the Mineyaargup, 17 A. Atthattime he was, yes.
18 that would have had negative implicationsyfus 18 Q. And he was giving you advice about the insitpn
19 personally as well, wouldn't it? 19 resolutions, the resolutions by which Zeptobges part
20 A. Notreally. You see, the money | get ounhizney | can 20 of the Mineralogy Group?
21 spend without accountability to the boardht® 21 A Mm-hm.
22 directors and also to the public, to remaicredit 22 Q. And he says:
23 and solvent. So | put a high premium omtlest amount 23 "We need to [be able to] clearly dematstthat
24 that | can receive. I'm not going to recenae. If 24 [they] were made in Australia ... the mayoat the
25 it's tax-free to me, it's a lot better for.niehat's 25 directors are Australian resident [in orderénsure
Page 77 Page 79

11:25 1 how | looked at it, right? 11:27 1 ... tax residency is established for Mitwyy
2 Q. Even if we accept that's true, are you saiying 2 International Pte Ltd."
3 wouldn't have been a relevant factor for yotnt to 3 That's Zeph. That's right?
4 protect Mineralogy's tax position in relattorthe 4 A Yes.
5 restructure? 5 Q. So PwC is giving you advice about the taxdezsi
6 A. First, | would just say it's hypothetical basa 6 status of Zeph as part of the restructureu iviast
7 I wasn't moving to Singapore. Four years |at@as 7 agree with that?
8 considering moving to Singapore: | discussedth my 8 A. Yes, that would have been dealt with with MiehMash,
9 wife, she didn't want to go, to take the dleitdout of 9 who was the CEO -- CFO, and that's who ifsezbto.
10 school. So it's just hypothetical. 10 Q. Yes, butit's addressed to you.
11 Tax law changes yearly. And when it ddenge, 11 A. ltis, but I wouldn't have seen it. As s@mnit's
12 and if we did try to do that, we'd certaight the 12 a financial matter going to accounting, kgt our
13 best advice for the company. 13 chief financial officer who deals with that.
14 Q. Mr Palmer, you moving to Singapore was hygtithl. 14 Q. You would not have seen an email to you athut
15 You inserting Zeph into the corporate stnets 15 resolutions designed to give effect to tistrueture
16 a thing that actually happened in Januar@201 16 inserting MIL?
17 A. Mm-hm. 17 A. My involvement in this was to say to givéat
18 Q. So if that thing that had actually happeresdiddverse 18 Graham Sorensen to do, and to deal with Midkash.
19 ramifications from a tax point of view, theuld have 19 | authorised Graham to get involved. Anérafhat,
20 been a relevant consideration? 20 | wouldn't have seen it. And | was told &sall
21 A. Well, I think by general knowledge we knowatthat 21 resolved until the resolutions came backcaBse we
22 couldn't have any relative disadvantage $aatuhat 22 employ many people, thousands of people| aad't see
23 time. 23 everything that's happening.
24 Q. Alright. Can you be shown, please, R-6BRauée) 24 Q. Alright.
25 E2/600/1. 25 Can we scroll down on that page thattherscreen
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11:29 1 to the bottom of the screen. | don't kifaere's 11:30 1 Q. Soyou've sent -- seemingly from your ghaot your
2 any sensitivity about this, Mr Palmer, so htaise 2 EA -- you've sent from your phone --
3 the name. But do you see the name that detaiear 3 A. Isthat-- could I look at the phone so | ean
4 the bottom of that email, where there's anilénom 4 Q. Well, it just says, "Sent from my iPhone".
5 a name to Graham Sorensen? 5 A. Okay.
6 A. Yes,Ido. 6 Q. Underneath your [signature], underneath yauome
7 Q. Do you see that? 7 "Clive".
8 A. Yes. 8 A. Okay, yes. Well, certainly that letter wohlave been
9 Q. Solwon'tread it out loud, but that's a ngmeuse; 9 sent on authority of the companies, theredaubt
10 is that correct? 10 about that. | can't personally recall it, bu
11 A ltis, yes. 11 | wouldn't deny it was sent to then.
12 Q. So that's an email sent by you to Mr Sorehsen 12 Q. But you would now accept, looking at thisutoent, that
13 A. It's sent from my email. It would have bsent by my 13 Mineralogy and Zeph were receiving tax ades@art of
14 secretary, who could have sent it basedsinuictions 14 the restructure? Do you agree with that?
15 from Michael. | can't say until | see whatdys. 15 A. Onthese letters, that's all I'd say on thetsers.
16 Q. Well, if we scroll further down, so Michaeins 16 Q. Yes.
17 an email to you saying: 17 A. Butthat was -- | didn't imagine that was tiase. It
18 "Hi Clive 18 was just given to Graham to deal with thaueture.
19 Min Int Pte ... was ..." 19 They were providing -- yes, they were prawgiax
20 A. I haven't got that. 20 advice for land tax and things like that.
21 Q. Sorry, you don't have that? Alright. 21 Q. Now, whatever the position with the grougy@yr
22 A. Sorry. 22 evidence is that you didn't receive any aglymurself?
23 Q. Sorry, | apologise. You've got it now. Dmuysee it 23 A. No.
24 in front of you? 24 Q. The reason for the restructure, in termsafy
25 A. "Min Int ... [has] been incorporated find dawent 25 personal tax benefit, was based on your ovenriet
Page 81 Page 83
11:30 1 attached. 11:32 1 research?
2 Kind regards". 2 A. Itwas one of the things | considered, whatpogition
3 Q. Soyou've been told by Michael that it's been 3 would be personally, because at that timesl 6vayears
4 incorporated on 21 January -- 4 of age and | was reaching close to retirement.
5 A. Yes. 5 Q. lunderstand.
6 Q. --and you've then forwarded that -- 6 Now, can we look again back at the fiestagraph
7 A. Yes. 7 I showed you in your first witness statemént a
8 Q. --to Mr Sorensen the next day. And Mr Sceerfsas 8 paragraph 128. So this is C1/4/71 again.
9 responded to you the same day -- 9 A. Mm-hm.
10 A. | can't see any of this, sorry. 10 Q. You say in the second line:
11 Q. Maybe we could go back. I'll go through @rmslowly. 11 "... in circumstances where | was permtyéving
12 If we go to the second page. 12 in Singapore ... "
13 A. So thisis a response from him to me; thett'at you're 13 And in the second-last line:
14 saying, is it? 14 "... if I decided to move to Singapore ..
15 Q. That's what I'm saying. So if we're working way 15 So you were contemplating -- this plamived you
16 back up the email chain -- 16 actually -- would only take effect if you aally moved
17 A. Okay. 17 at some future point?
18 Q. -- Michael sends an email to you on 21 Janseying: 18 A. If | actually became a resident of Singapore.
19 Zeph has been incorporated. 19 Q. Yes. And also, looking back to the secorttiitd
20 A. Yes. 20 lines:
21 Q. Then the next email on the chain going upltdwment 21 "... [if]  was personally living in Siagore, when
22 is the one from the name we're not usingit&bdtensen, 22 dividends are paid by Mineralogy to Newcb ...
23 where you forward it: "See below and attathedvhat 23 To Zeph.
24 you say, "Clive". 24 A. Yes.
25 A. Yes. 25 Q. So the plan required you to be residentrig&iore at
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11:33 1 the time when the dividends were paithas right? 11:35 1 the longer term, considering | was 64 yedd and
2 A That'sright. We had -- | also considered tha 2 | wanted to have a situation where | got alfpayment
3 companies had flexibility on when they paiddinds. 3 to spend on my retirement, for the rest oflifiey
4 For example -- 4 Q. Now, do you agree that the essence of the ipllacan
5 Q. That's the very question | was about to ask y&8o -- 5 call it that, depended on you ceasing to be
6 A. Well, maybe I'll just keep explaining. 6 an Australian tax resident?
7 So, for example, if we earned 200 -- seyearned 7 A. That's correct, yes.
8 $400 million a year for five years, right? at would 8 Q. That was the key point?
9 be $1.2 billion of retained profits which hadreen 9 A. Yes, I'd have to cease to be a resident ofrAlis and
10 distributed; may have been franked dividerilst then 10 become a resident of Singapore.
11 if | moved in, say, year number 3, but adbvid wasn't 11 Q. Or of somewhere else?
12 declared till year number 5, then the emtimaunt 12 A. Yes, of somewhere else. But it would havedgo
13 would be tax-free, which would save me al2d@ of 13 a jurisdiction where the dividend wouldn'ttheable.
14 that, or $250 million. 14 Q. Wouldn't be taxed.
15 So that was in my mind and that was soimgthat 15 A. Oryou could do it by sending it to Monacdaz-free
16 was attractive to me. | thought it was  sb 16 jurisdiction, and they allowed that, right?
17 tipped the scales that it seems to be a tog to 17 Q. Butif you were still an Australian tax resid, even
18 do. 18 if you'd been living overseas, you woulda¥dé got the
19 Q. But the plan worked as long as -- 19 benefit you were seeking. So the key peint -
20 A. lwas -- 20 A. That's right, yes.
21 Q. -- dividends weren't paid out -- 21 Q. Yes, okay.
22 A. Yes. 22 Now, can | show you, please, part ofréport of
23 Q. -- until you made the move, whenever you mhaedenove? 23 Professor Graeme Cooper. This is D2/6/18u &an see
24 A. Well, hypothetically, if you moved in, sayear 4 and 24 on the screen there heading 6.1, "Requirenfienthe
25 you paid out dividends in year 6, that dimdeould be 25 successful loss of Australian tax residen€&gn you
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11:34 1 for the whole six years, and if that ve&as;, paid to 11:36 1 see that? I'm not asking you at the moioearad
2 Monaco and you lived in Singapore, there wdglaho tax 2 this.
3 to pay on that at all by me. 3 Have you read this report before?
4 Q. Itfollows, doesn't it, from that analysis or 4 A. No. Do you want me to read it?
5 description of the scheme -- 5 Q. No, I don't want you to read all of this, hesm=a
6 A. It's not a scheme, it's a legal -- 6 it will take too long. But if we go --
7 Q. Ofthe plan. No, no, I'm not using that word 7 A. Sorry. Let me read what's on the screen.
8 pejoratively. It follows from that descriptiof what 8 Q. There's a description from 38, and what I'ingto
9 you had in mind that it didn't create -- thewes no 9 take you to is the summary, Mr Palmer. Sogausee
10 urgency about the restructure to achieve lleause 10 it starts at paragraph 38.
11 you could control when the dividends wereipai 11 A. Yes.
12 A. Exactly. There was no -- on that point, ¢hweas no 12 Q. And if we scroll down a few pages, it's escembly
13 urgency to do it. But there was no reastdp it 13 long conversation, and it arrives at a sungragr
14 being done as a structure. That's probabbt we 14 paragraph 47. And | do invite you to reasldbmmary
15 could say, right? 15 once it comes up on the screen in front af yo
16 Q. Now, I think it follows from what you've jusaid, but 16 It's on D2/6/21, | believe.
17 none of your statements actually assertthiie time 17 A. Sure.
18 of the restructure in December 2018/JanudiP 2you 18 Q. Thank you. It's the bottom paragraph onghge. So
19 actually had a concrete plan to move; it jusisthat 19 this is Professor Cooper's distillation o&tidthere
20 you were entertaining the possibility that yaight. 20 before:
21 Is that fair? 21 "... if Mr Palmer wished to be certaiatthe had
22 A. Well, I had a concrete plan to discuss itwaity wife, 22 successfully shed his Australian tax residehe would
23 but she vetoed it four years later, rightaniof us 23 be well advised to divest any Australiandestial
24 are controlled by our wives or husbandsppsse. But 24 accommodation, take his family with him tadggipore,
25 from a commercial point of view, it made settsme in 25 return to Australia infrequently and for shmeriods
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11:38 1 and for reasons of necessity, removedrsopal 11:40 1 June 2018 | was thinking about retirement.
2 effects from Australia, realise any Australpmtfolio 2 Q. Meaning actively stepping back from Mineralegy
3 investments, relinquish his role in activelgmaging 3 A. Yes.
4 Mineralogy ... abandon his social and politica 4 Q. -- Zeph, all of those companies; is that wioatre
5 connections in Australia, and then acquirenpaent 5 saying?
6 residential accommodation offshore, estalslel bank 6 A. We have a limited lifespan, | think, so | wasooled
7 accounts, real estate ..." 7 by that. So | was thinking -- | was lookingat the
8 It was quite a list of things you would/baneeded 8 time | was thinking about Rupert Murdoch, vélaid he
9 to do. 9 would live to 140. | thought that was highlylikely,
10 A. Well, do you want me to commentonitor...? 10 so it would be a good time to retire.
11 Q. Yes. 11 Q. And when did you first raise this plan withuy wife?
12 A. Well, I don't know whether that's true or.n®hat's 12 A. About ... I think probably about two and df lyaars
13 the first thing, right? | imagine some dkitrue. 13 after that or something like that, | saitiraised
14 But from my thinking in 2018, if | was talkjrabout, 14 that plan with her.
15 say, saving $1 billion or having $1 billidrwyas happy 15 Q. Soyou'd done the restructure, and a cotiglesos
16 to -- it may be something | would have peadign 16 later you raised the possibility with --
17 contemplated doing, right? Especially atadyanced 17 A. Yes, "Do you think this would be a good idea?
18 age. I'm now 70, but | was 64 then, | think. 18 Q. And she said, "No"?
19 But of course, you know, there's a a@itime 19 A. She said, "No".
20 there, | think it is correct, on the thimdj where 20 Q. Is there any particular reason you didreerdiat
21 it says, "[and] take his family with him tm§apore”, 21 the time that you were making a decision dagen,
22 right? So my wife wouldn't go and live im&apore; 22 "This is one of the two dominant reasongtfer
23 she wouldn't (sic) stop our children goiigp it would 23 restructure"?
24 have meant -- when this happened -- | wasrgte of 24 A. Well, yes: because | didn't think | wantedjtoto
25 that at the time of this -- but it would hameant 25 Singapore at that particular time. | wadegapen to
Page 89 Page 91
11:39 1 I had to divorce my wife, which | woulddt. 11:41 1 be going later, when | first raised ithwliter. But
2 So, you know, that was the end of it. 2 there's no point having a fight if you doréed to
3 Q. Really my question is: you wouldn't say thai yvere 3 have one; it's better if it's hypothetical.
4 planning, at the time you did the restructtoajo all 4 When it became a possibility for me, | \gatting
5 of the things that are there in that summarg® just 5 a bit tired one day, | thought this might bgoad
6 say, "Maybe | would have, down the track"thist 6 thing to do, and | came home and suggestechir.
7 fair? 7 She said, "Well, I'm not going, the two kids aot
8 A. Well, | made the decision | thought the potisyb 8 going, they're all in school". | don't knoaswhold the
9 appealed to me personally. | thought | wdngddnore 9 kids were then, but they would have been8ike 12 or
10 successful in convincing my wife than | euvatly was. 10 something like that. And she didn't warietve the
11 Q. The possibility of doing all of that, includi 11 country.
12 relinquishing -- 12 Q. Can | show you part of your fifth withesgastaent.
13 A. No, no. Sorry, sorry. The possibility ofigg to 13 This is C1/17/23. When it comes up, it Wwél
14 Singapore, right? 14 paragraph 62 of your fifth statement. (Pa¥ee see
15 Q. Yes. 15 that?
16 A. |realised that if | went to Singapore at tinge 16 Now, this paragraph is dealing with thme topic
17 I made the decision, | would have to, yowkndo some 17 that we've been discussing. Can | ask yéaotodown
18 of those things. | didn't realise all ofgbdhings. 18 about halfway, or maybe five or six lineg] dmere's
19 Q. Did you realise you'd need to relinquish ywle in 19 a sentence that says:
20 managing Mineralogy? 20 "Considering the amount of my top marbiaa rate
21 A. Well, I relinquished my role in managing Miakogy in 21 (around 47%) and the matters confirmed by BDtBeir
22 October -- initially | retired in -- when las 64. 22 letter of 4 March 2024 ..."
23 I think it was October 2018 was my retiremeght? 23 A. Yes.
24 | only came back to Mineralogy when | wasapied by 24 Q. And these are the words that | want you ¢asmn:
25 the Claimant in February 2019. So certaimly 25 "... if  were to restructure and become
Page 90 Page 92
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11:42 1 [a] resident in Singapore, | could beenadd of the 11:44 1 Q. Thisis the 2024?
2 requirement to pay around US$90,000,000 tax in 2 A. 2024 -- which he said he could, and that my
3 Australia.” 3 understandings were correct of them. Andutétn
4 A. Mm-hm. 4 the letter, which is Exhibit -- | think is@-496?
5 Q. "Atthis time, this was an important and pessve 5 But that's the background to that.
6 reason for me to consider [the] restructure.” 6 Q. Thank you.
7 My question is this: are you suggestiregetthat 7 Now, in the expert reports of both Prabe<3ooper,
8 to obtain the tax benefits that were motiv@agou, it 8 dealing with Australian law principles, andsAsiate
9 was necessary both for you to restructureé@bécome 9 Professor Phua, they both say that the inseofi MIL
10 a resident of Singapore? 10 and Zeph into the group was not necessaggitoany
11 A. lunderstand your question, and | think I\knehat 11 tax advantage.
12 you're asking -- what the answer [is]. 12 It sounds like, from the evidence you ges/e, you
13 Q. Yes. 13 agree with that. The restructure wasn't@fagetting
14  A. Well, first of all, | had to become a resitlefn 14 the tax advantage: it was just related totidreyou
15 Singapore, and that was part of the planl tSen 15 could get residence or not. Is that right?
16 thought: well, how do you become a residént o 16 A. Well, having a Singapore company was relaieghether
17 Singapore? And | made some general enqaibiest 17 | could get residency, and that was something
18 that. 18 | considered at the time.
19 Q. Now, when did you make those? 19 You know, it's very hard to know, whermuyook back
20 A. That would have been -- | can't remember whaade the 20 six years, what particular thing took yourare top
21 enquiries, to be honest with you. 21 to make a decision, you know? All | can isahat
22 Q. Okay. 22 these things were before me.
23 A. But | made the enquiries, anyway. 23 I think the coal thing was more a decisidnd
24 Q. You refer in that paragraph to some adviceived in 24 then | said: well, if | do that, is there@portunity
25 March 2024. There are two letters on thercem 25 for me to get a better tax position? Angokied at it
Page 93 Page 95
11:43 1 March 2024. Is that what you're refertivfg) 11:46 1 and | saw that it was. And then | magedicision:
2 A. Isthis the Louis Lim letter? 2 there doesn't seem to be any other reasdo dotit.
3 Q. One of them is Louis Lim and the other is BD@ijnk. 3 The other --
4 A. Yes, okay. 4 Q. Canljust--
5 No, I actually did some sort of reseanchhe 5 A. Sorry.
6 internet myself and | found that there weoeaple of 6 Q. --finish off on this topic --
7 schemes operating in Singapore, immigratiberses to 7 A. Sure.
8 get residency, how you got residency. Andafrtbe 8 Q. -- by showing you Associate Professor Phudceace,
9 schemes was that if you owned a company igepiore, 9 which is at D2/4/14, paragraph 45. (Pausejdee
10 right, and you worked for the company, youenbe 10 allow you to see 44 as well.
11 chairman or you were the director, you catithin 11 Associate Professor Phua, in 44, is rgisow that
12 residency through that scheme, right? 12 the dividends from the various companiesor group
13 So in having a Singapore company, itavas 13 "would be treated as foreign-source" --
14 it sort of helped also guarantee that | cgeld 14 A. Income.
15 residency when | wanted it. Otherwise | dalilbe 15 Q. Yes:
16 sure | could get residency in Singapore. 16 "... as long as [you did] not acquirer@sidence
17 Q. And that was based on your own researchsgyp® 17 in Singapore and remain[ed] a tax reside/tstralia,
18 A. lthinkit's on the internet. | think yourckook it 18 [you] would be exempt from tax in Singaporereif the
19 up today, those schemes. Yes, | think itovethe 19 dividends ... [were] received in Singapore."
20 internet | got it, right? 20 But then he explains in 45 that:
21 And then later on, in March '24, whertlais came 21 "... the tax treatment described ...iapgb any
22 before arbitration, or we were going to asbion, 22 non-resident individual who receives foresguice
23 | got on to Louis Lim & Partners and | askéu about 23 dividends in Singapore from a non-residemven
24 those schemes. And | asked him if he confdiren 24 without the restructuring, [the] dividendsnould
25 those details, which -- 25 have been exempt anyway since Singapore w@aitithem
Page 94 Page 96

28 (Pages 93 to 96)

Trevor McGowan

Amended by the parties




Zeph Investments Pte Limited -v- The CommonwedftAustralia

Day 2 -- Hearing on Preliminary Objections PCA Chige 2023-40 Tuesday, 17 September 2024

11:47 1 as foreign-source ... In this regardjnisertion of 11:49 1 the transaction, and he didn't raisedbatn issue.
2 Zeph into the Mineralogy corporate structugswrholly 2 Q. Alright. Can | take you back to Professor @aothis
3 unnecessary for Palmer to obtain any perderal 3 time D2/6/11. (Pause)
4 advantage in respect of dividends receiveiitoy" 4 There's a heading, "Inserting two
5 Now, you engaged an expert, Ms Mitchelbegmment 5 foreign-incorporated companies at the hedteof
6 on that report. Did you know that? Or thai@kant 6 Mineralogy groups threatened significant ptdtax
7 engaged an expert. 7 detriments”. Do you see that heading?
8 A. The Claimant. 8 A. Yes.
9 Q. Yes, the Claimant did. Did you know that? 9 Q. And then Professor Cooper says in 18:
10 A. Yes. 10 "It is not surprising that no Australizx
11 Q. Have you -- 11 advantages are identified since, rather dediaering
12 A. Can |l respond to what you've said? 12 Australian tax advantages ..."
13 Q. Of course, okay. 13 Which | know you haven't said you werekagg:
14 A. Soldon't dispute any of that, okay? | juant to 14 "... the Insertions threatened immediaig: ongoing
15 make it clear that the reason was purelgspect of 15 Australian (and possibly foreign) income detriments
16 having a Singapore company meant under trense 16 for Mr Palmer and the Mineralogy group.”
17 I could get residency, right? And resideweg 17 Which he then goes on to describe.
18 an important aspect. So this assumes yojusaget 18 And if we can go on to the next page, at
19 residency, permanent residency, going tozfioge. 19 paragraph 21 he identifies some of the paient
20 And | was -- | telephoned somebody irgSpore at 20 problems: "trigger[ing] income tax".
21 immigration. They said, "No, you can comdenone of 21 A. (Laughs)
22 our schemes. You don't automatically getezey 22 Q. "... passing Australian-source income throzmhpanies
23 here". 23 incorporated in two foreign countries --
24 So the tax aspect of it, the Singapadsariiin 24 "i. potentially exposes the income tqoooate tax
25 that in my mind at the time, it was guarainig¢hat 25 and ... withholding tax in each of those ¢oas ...
Page 97 Page 99
11:48 1 | could get residency in Singapore wheedded it, 11:51 1 "ii. might enliven foreign tax rulegygered when
2 because | could decide who the chairman woeld 2 their locally incorporated entities own invashts
3 whether I'd be a director, whether I'd be apleyee, 3 abroad ...
4 whatever, but from a Singapore company tdtgee. 4 "iii. would enliven Australian tax rulesggered
5 Does that help, or -- 5 when Australian entities are owned from abi@athis
6 Q. Yes,itdoes. Thank you. 6 case, Singapore and New Zealand), and
7 You said just a couple of minutes agat y 7 "c. bringing the income back into Austiadreates
8 described the advantage, and then you shit€'t 8 a third layer of income tax problems ...
9 doesn't seem to be any ... reason not to"ydDo 9 "None of these potential problems wouldeharisen
10 remember saying that -- 10 if the Australian-sourced income of the Malegy
11 A. Yes. 11 corporate group had not been routed thromgh t
12 Q. --justamoment ago? There might have heeason 12 foreign-incorporated companies before bemgdht back
13 not to: if there had been adverse conseqadacéhe 13 to Australia.”
14 Mineralogy Group in Australia. Do you acctyatt? 14 You'd agree, wouldn't you, that thoseiszees
15 A. Well, | wasn't aware of any. And | had otheople who 15 that need to be seriously looked at?
16 were looking after the company's position who 16 A. Well, none of that's happened. We have dome
17 recommended we should just -- there's nolgmab 17 restructure, and none of these hypothetigadis which
18 Q. So other people who were looking after thragamy's 18 this fellow is on about has happened. | mearely
19 position, specifically in the context of sayi 19 the Tax Department in Australia would acome of
20 "Mr Palmer wants to do this restructureslatake sure 20 these things if they were real. | mean, treyw --
21 it's not going to hurt the company's posftoits that 21 there's a little group in the Tax Departrtbat just
22 what you're saying? 22 looks at our stuff full time. They haverdrsed any
23 A. Well, you showed me earlier a letter from 23 actions.
24 Graham Sorensen, for example. And he hateall 24 Q. To be fair to you, Mr Palmer, given that waid you
25 ongoing nuts and bolts, if you want to dathat, of 25 haven't read the report, Professor Coopertitagy
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11:52 they have happened. Professor Coopeiastys care 11:54 1 So | was 64; I'm now 70. | thouglis tould be
2 was necessary in the management of the rasteuo 2 something which | could just cash out in goehsl on
3 make sure they didn't happen. That's hidiposi 3 something, (Laughs) | don't know what! Butth how
4 A. | see. Well, that's a great accolade to #upfe that 4 | thought at the time. It was no more thancaght
5 work for us. 5 like that.
6 Q. But one of the things that he says is that wiss 6 Q. Ithink, Mr Palmer, can we show you D2/6/15.
7 critical to make sure those things didn't teapis that 7 A. Certainly.
8 both Zeph and MIL were Australian tax residenanaged 8 Q. Thisis Professor Cooper at paragraph 29%o8@an
9 from Australia. 9 see, reading from the start:
10 A. It's much like -- could | comment on that? 10 "One particular problem which will neethoing
11 Q. Yes, please do. 11 management is to prevent the deconsolidafitime MIL
12 A. It's much like, if we look at Google or Aldet or 12 tax consolidated group ... | mention thisiéss
13 anyone like that, they pay their tax worlcoime 13 specifically since, if Mr Palmer is to avéie
14 through Ireland, but they're American comesni 14 deconsolidation of the MIL TCG [tax consotithgroup],
15 Everyone knows they're American companies!'té 15 it is essential the 'management and cowutr@éeph
16 listed on the New York Stock Exchange, treayycout 16 never be allowed to happen in Singapore.”
17 business on the New York Stock Exchange. 17 Is that advice that you recall havingeiesd?
18 It's quite common for all companies tat of any 18 A. No.
19 substance working internationally to putartsidency 19 Q. Butyou would agree that Zeph seems to heer managed
20 which will most advantage them in any intéorel 20 in a way to ensure that it is managed frorstralia?
21 location, which may be totally different frammere 21 Would you agree that?
22 their operations are or where they are. '3 haiv tax 22 A. No, | don't think so. | mean, the Australdirectors
23 advice seems to work these days. So thiswathaing 23 of Zeph are not directors of Mineralogy, hti¢hink.
24 out of the ordinary for me. 24 | am, of course. But there's Mr Sheridan,
25 Q. "This" being making sure that the new -- 25 Emily Palmer ... I'm trying to think. Declan
Page 101 Page 103
11:53 1 A. ldidn't really get any of this adviceutB'm saying: 11555 1 Sheridan -- sorry, Declan Sheridan, Efdimer, they
2 if | was given that advice, it wouldn't haveeb 2 were not directors of Mineralogy, but theprd
3 a surprise to me because that's how moshattenal 3 Bernard Wong, who is not a director of eveméalogy,
4 business is done. 4 but he's a director of the Claimant. And theyup in
5 Q. Butthis is international business being dane 5 Singapore all the time running the operations.
6 a context where what you're saying is: youeveing 6 Mr Wong is responsible for the group actimg. He
7 this restructuring in part to get access ts@el tax 7 is the CFO of both Zeph and Mineralogy, antidto
8 benefits, which didn't depend on the restrect’he 8 put together the accounts, and regularly vetieem
9 restructure creates tax risks that needed tndnaged? 9 every two or three months. He's got an adgagiteam
10 A. Well, they did depend on the restructuringeispect of 10 in Singapore that report to him. He's thiefch what
11 dealing with dividends: that | needed to e & go 11 else does he do? So he's carrying outasktthings:
12 to a place where | could get residency, hatlthat 12 profit and loss statements.
13 residency allowed for dividends to be paidftae. So 13 Q. Ithinkin fairness to you, Mr Palmer, | sltbmake
14 it did depend on that. 14 sure you pause and appreciate the signicahthis.
15 Q. lunderstand. It depended on you becomitegtab 15 A. Yes.
16 become resident in Singapore? 16 Q. Is it your evidence -- because obviously ganit say
17 A. Singapore, that's right. 17 something different to this Tribunal and fhestralian
18 Q. | agree with that, yes. 18 tax authorities on the different hat.
19 A. Sothat's what I'm trying to explain. 19 A. Yes, sure.
20 Q. Yes. So where Professor -- 20 Q. Isityour evidence that Zeph -- I'm not itadkabout
21 A. The next point | should say is that | wabm- 21 Mineralogy, but Zeph -- is managed and cdletidrom
22 interested, at my age now, in getting lamgents. 22 Singapore?
23 I'm not so interested in standing annuities ¢jo on 23 A. No, as | said in my evidence, which is writevidence,
24 for 30 or 40 years, because | may not bedrethe 24 that people carry dual functions and duagolAnd
25 planet, right? 25 with current technology, meetings, day-to-day
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11:56 1 communications all happen over the interAed Zoom 11:59 1 A. Who reside in Singapore.

2 meetings regularly take place between thelpeop 2 Q. --who reside in Singapore --

3 Q. The people who are in Australia, based in ralia®? 3 A. Yes.

4 A. And people who are in Singapore too. 4 Q. -- and they're the two people who were thertvanagers

5 Q. Sol askyou again: is it your evidence thettzis 5 of Kleenmatic?

6 managed or controlled from Singapore? 6 A. |think they were the owners, previous ownetBink.

7 A. No. 7 Q. Owners, and now they run the Kleenmatic bgsiire--

8 Q. No. Isit managed or controlled from Ausaali 8 A. They run the joint venture that we have updhe

9 A. It depends on how you're looking at it. lal/h to 9 Q. Alright. But you don't, | think, suggest thiabse two
10 consider. | am the CEO of the company. bamsident 10 individuals have a role in relation to thenagement of
11 of Australia. | make final decisions, nortpan the 11 Zeph, other than Kleenmatic, do you?

12 payments of things, in Australia for Minegfo 12 A. Well, all the directors of the company hayeessonal
13 Q. ButI'm asking you about Zeph at the momdntalmer. 13 liability to act in the best interests of tteenpany in
14 And you'll appreciate that one of the isefsere the 14 respect of all the decisions the company sake
15 Tribunal is about whether Zeph has substaniginess 15 Q. Well, that's a legal proposition.
16 activity in Singapore. 16 A. Well --
17 A. Mm. 17 Q. Butin terms of what they actually do, doythetually
18 Q. I'm asking you if you're claiming that pafrtizat 18 do anything other than run a simple clearing
19 substantial business activity in Singaporetisther 19 A. Yes. Well, they've been down here, for examp
20 the management of that company is happeniBingapore 20 Australia. They were here in December, mgtiirough
21 or when the management and control of thapemy is 21 their business plans, what we were doingdy oot
22 happening in Australia. 22 Australia and elsewhere. And they reguiiylgdown
23 A. Well, as | say, | haven't put an expert reparthat 23 here. They're on Zoom. Our people thatesiglent in
24 regard. I'd say itis whatitis. The eviceis on 24 Australia, the people | mentioned beforeyledy
25 there: where the directors are, where thégsed, 25 visit Singapore. And there's a good -- yould
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1158 1 where they're residents of and where plagytax. So 12:00 1 probably feel the camaraderie in the Glaridew Year

2 it's not an area that | could go into. 2 party.

3 Q. You'll see in paragraph 30, the next paragraph 3 Q. Alright. Thank you, Mr Palmer. Can we move o

4 Professor Cooper says: 4 The third and fourth reasons that youtified at

5 "The possible deconsolidation of the Mihx] 5 the start of the morning for the restructuezev

6 consolidated group] creates an obvious terfsiotine 6 widening investment opportunities and divécaifon.

7 purposes of these proceedings. On the ortg han 7 Do you recall that?

8 Mr Palmer asserts that Zeph is managed artcbtied by 8 A. Yes, | do, yes.

9 its directors and the impression is convehetlthe 9 Q. Would you agree that neither of those reapomsdes
10 management of Zeph occurs in Singapore: ..." 10 any explanation for the urgency of the inooagion?
11 And there's a quote from your report.d Amen 11 A. No. Can | explain why?

12 under the quote: 12 Q. Well, you've said already it was urgent tquae

13 "But for Australian tax purposes ... #otivities 13 Visco.

14 occurring in Singapore can never be allowdubtso 14 A. Yes.

15 important that the 'management and contr@eph is 15 Q. Isthat how you say diversification --

16 occurring in Singapore." 16 A. No, no, there's some other aspects which --

17 And thus he suggests you have to walihéarope. 17 Q. Alright. Well, then please do explain.

18 Are you just saying this isn't somethjog're 18 A. | think it would be helpful to the Tribunal tun

19 conscious of at all? 19 through it, right?

20 A. Well, I mean, we've put evidence on to say the two 20 Firstly, in the case of New Zealand, vezen--

21 resident directors of Singapore have barthoaities 21 well, firstly, looking at my case, | was isiguation

22 for the accounts in Singapore, that theyrobatl the 22 where | had all of my assets held in one éagk

23 operations in Singapore, and that they'igedgtdoing 23 Mineralogy, right? | was 64 years of age lands

24 that. 24 worried about risk. | was worried about tigcause

25 Q. Now, they're the two people who -- 25 I was involved in Mineralogy, who was invalvi@ major
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12:.01 1 litigation with the Chinese Governmernthat particular 12:.04 1 MIL to do that. It may have been Decemtedecided
2 times and others, and | was worried what hapge 2 that; it may have been sometime after Christma
3 Mineralogy goes into liquidation or gets wipmd. 3 Anyway, we decided we'd do that.
4 This is my thinking back in 2017/2018. Sbhdught it 4 MIL then acquired -- did a takeover of ktlialogy,
5 would be good to have a company that | owneshiai, 5 and in doing so, it had to comply with theuiegments
6 and that they own Mineralogy, so if anythirgppened to 6 of the Australian Taxation Office and the Aabkan
7 Mineralogy, we could have some assets incibraipany. 7 Land Tax Offices in the two states as to what
8 Now, we were developing the concept ofaipy for 8 shareholding it had and what was regarded as
9 lithium in New Zealand and also we lookecdhaesting. 9 a restructure allowed under the Act for tasppges.
10 So from about May 2018, | went over to NewalZed, met 10 And one of those things was there woeld 1
11 with Minters and also met with real estatersgand we 11 share issued in the company and that theydwethere
12 started looking at properties that we couolest in 12 would be a share swap. And then there woeilthe
13 New Zealand and also how we could develofittiiem 13 other company on top of the other, with time number
14 business. That involved, say, up to Novermjaer know, 14 of shares, so there'd be, in effect, the saue
15 putting ads in the paper for a manager fatr dhea, 15 within the group, so there would be no tasalent.
16 and also looking at a large industrial park. 16 So that was a requirement of the legisiat
17 And | think it's Exhibit 101, right -cbuld be 17 Q. Mr Palmer, we've gone a very long way fromdhestion
18 wrong, because | haven't got a note -- 18 that | asked you.
19 Q. Mr Palmer, my question was about urgency. 19 A. I'msorry.
20 A. Yes. Well, I'm just trying -- 20 Q. A verylong way.
21 Q. How is this answer explaining the urgency? 21 So | asked you about the urgency ofék@ucture.
22 A. I'mjust going to come to that. 22 You said: acquiring a property in New Zealéord
23 So we were offered that property, anchagt other 23 $11 million.
24 people going for that property. And whescwe had 24 A, $11.5 million.
25 to incorporate the company to buy the prgpetnd we 25 Q. Okay. Are you suggesting that the acquisitidhis
Page 109 Page 111
12:02 1 incorporated MIL, | think, on 12 or 14 Retber, from 12:05 1 is a property in a city, isn't it, from mery?
2 memory, right? And you'll see in that Exhititl the 2 A It'sin Christchurch.
3 property was settled -- no, 12 December,ilaest 3 Q. It'sin Christchurch. So it's not a miningperty,
4 settled in January. And | think the settletweas 4 it's --
5 a 30-day settlement, which is standard fdresiate 5 A. No, no. It's an industrial park.
6 contracts. 6 Q. So acquiring a property in an industrial gark
7 So the contract, from memory, was signed o 7 Christchurch for $11 million, are you suggesthat
8 18 December, that's the date of the settleraadtthe 8 that provided meaningful diversification oéth
9 title search is the exhibit, so you've gotright 9 Mineralogy Group?
10 date of settlement. | haven't got that. 10 A. Yes, well, it did for me personally, becausevn that
11 Q. Soyour evidence, Mr Palmer, is that therjpo@tion 11 company that bought it, right? And, you know
12 of MIL was urgent because you needed to eequi 12 subsequently there's the restructure and\iiregralogy
13 a particular property? 13 is in there.
14 A. Yes, and the details of the property are yn m 14 So it is also a diversification of juisgbn.
15 statement, in the exhibit. And we paid $ifion 15 | wasn't a very popular person to some people
16 for that property, and that's -- so it's lassantial 16 Australia at that time, and who knows what th
17 property. And that fulfilled a role for nieat it was 17 Government can do? We can see the Amend[#ettvhat
18 a company that | owned that wasn't in Miragygl 18 the Government can do to you, right? So --
19 And at the same time, we were develofiiegzoncept 19 Q. So your evidence is that there was an urged to
20 of: will we have a Singapore company just esvhy me or 20 restructure to acquire this industrial padperty in
21 will we go with the Martino strategy? | hadmake 21 Christchurch; is that what you're saying?
22 a decision. | went on holidays for Christrima2018, 22 A. Yes, yes. They gave us a deadline to buy dp
23 and | came back in January, about the 710, 23 something or hop off the pot.
24 sometime around there, and | decided wettgMartino 24 Q. And again, that's urgent enough so that thaergh
25 structure, right? We'd do that through they-using 25 you've decided to defer the restructure yatil get
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12:06 1 the royalties appeal judgment, you chgoge mind and 12:09 1 response and ... behaviour ... Three émsbidustralian
2 don't walit till the following May? 2 jobs are at risk and the ongoing investmehuofreds
3 A. Yes. We don't think it's -- we just thougi tcourse 3 of millions ... is in limbo. | urge Mr Palmty
4 we'd already decided, that that was a goodj ttui do 4 resolve these issues with CITIC ..."
5 at the time, and use that structure that Daeriead 5 And then over the page, near the topeptyge,
6 suggested. There was no downside. 6 the Premier said:
7 Q. You said in your first witness statement that 7 "State agreements are an important ingmnamThey
8 prudent course was to wait. The royaltiegijoent is 8 are a privileged instrument for the compatiias are
9 a judgment about hundreds of millions of dsll#'s 9 a party to them ... there is a responsibilitythe
10 not about an $11 million property, it's a-talet 10 beneficiary, Mineralogy, to do the right gpinl noted
11 item, isn't it? 11 the recent comments of the opposition leaddrhis
12 A. Well, allow me to correct you: it's proballyout 12 offer to help the government to do all he wasustain
13 billions of dollars, in reality, right? 13 the project including altering the state agrent.
14 Q. Okay. 14 | thank the opposition leader for this conmeitt.
15 A. Soit's a significant thing. 15 It appears we are as one on this issue, vidhpbod to
16 Q. Well, that makes the point really. 16 know. | am pleased we both agree that $kisei needs
17 A. Yes. 17 to be resolved. Clive Palmer and Mineralagynow on
18 Q. An $11 million property is small beans in gamison to 18 notice."
19 what you were talking about? 19 And my question is this: | suggest thafuite
20 A. Well, it's personal, it's not corporate. 20 reasonably, | comment -- you understoodspeech as
21 And secondly, | think you've got to ureiend that 21 indicating the Premier, with the apparenpsupof the
22 the restructure, doing it at that time invay impeded 22 opposition, as threatening that if you ditineach
23 us when we applied -- when we approachebdahks. We 23 an agreement with CITIC, the Parliament maiaterally
24 still maintained the proposition that we vebapproach 24 alter the State Agreement to your detriment.
25 the banks as soon as we could once the juddmeeame 25 A. Well, I understood that that's what he wasngpfrom
Page 113 Page 115
12:07 1 certain through the courts, which -- 12:10 1 reading this, but | didn't believe it. dAilne reason
2 Q. Why do you say it was personal, not corporate, 2 | didn't believe it | think is set out in Eiiti 25,
3 Mr Palmer? 3 which is a paper written by the Premier of Wies
4 A. Because | would own MIL, the New Zealand compand 4 Australia to the Australian Mining Law Confece, which
5 it would own Mineralogy. That was the basiacture 5 | referred to yesterday in my opening.
6 we were looking at, right? Sorry -- yes,ialiy it 6 Q. Amid-1990s paper?
7 would own Mineralogy. That was personal beedfi 7 A. '93, | think it was, yes.
8 Mineralogy went broke, we lost everything,duld still 8 Q. Solong before this?
9 personally have the assets which was in Mécalse the 9 A. Yes. But of course he was the previous Pretaithis
10 legal actions and everything were againsekéilogy. 10 Premier, right?
11 Do you follow that? 11 And secondly, there had never been a agaeement
12 Q. I do follow that. 12 altered for 70 years, and in that paper arlke State
13 Can | take you then to some of what happe 13 Agreement itself, it says they can only beradl by
14 happening in Australia at the relevant tiemej to ask 14 consent.
15 that you be shown [E2]/133/2. 15 So | foreshadowed this as an early rdymag to
16 This is, I'm sure, a familiar documenyaoi: it's 16 soften me up to get me to do a -- agree setn
17 the speech that Premier McGowan gave indPaelit. 17 amendment of the State Agreement.
18 It's Exhibit R-133 for the Tribunal. Mr Mc@&an -- or 18 Q. So your evidence to this Tribunal now is:retf®ugh
19 Premier McGowan, as he then was, said ... 19 you've got the Premier and the oppositioddea
20 It hasn't come up actually. (Pause) 20 agreeing you're on notice, "Clive Palmer lsliteralogy
21 So this is part of the proceedings inwestern 21 are ... on notice" that they could alter$tete
22 Australian Parliament. And near the bottdithe page, 22 Agreement, you didn't think that was a sevitweat?
23 you can see the Premier is critical of youhe last 23 A. Ithought that was rubbish. Because in lassiror in
24 few lines: 24 high-level discussions like this, people balifthe
25 "I am very disappointed in Mr Palmer'saasonable 25 time. And | wanted to call this guy's blaffd see if
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12:12 1 he'd do it. And I did call his bluff ahd didn't do 12:14 1 So as -- and we'd had a discussidnhistdeputy
2 it: he backed down. And the matter, or ttepudlie, 2 director general, Geoffrey Wedgewood, on &Jand
3 went to the Supreme Court of Western Australteere 3 we talked about the Chinese company not deing
4 we won. 4 Q. 6June?
5 Sothisis -- 5 A. Yes, 6 June 2018.
6 Q. You won a dispute with CITIC. But I'm askiygu about 6 Q. Six months earlier?
7 a dispute with the WA Government. 7 A. Yes, we had discussions about what the dispitite
8 A Mm. 8 CITIC was about, right?
9 Q. You-- 9 If you go to the next page, can you?
10 A. I had no dispute with the WA Government. yrinere 10 Q. What I'm suggesting to you, Mr Palmer, i thao
11 talking about CITIC here, not about any dispwuith us. 11 you've got the Premier, with the oppositesder,
12 Firstly, | had written to them, which 18are 12 threatening unilateral amendment on the 2@th'yve got
13 you'll show me in a minute. 13 Mineralogy responding the next day; and tveeks later,
14 Q. You wrote to them immediately, within a dayweo of 14 MIL is incorporated.
15 this statement being made -- 15 A. Yes.
16 A. Yes. Well, anyway, | wrote to them and | disk them 16 Q. And you seem to be suggesting to the Tribilnaelthat
17 to say what changes they wanted to the 8grtement. 17 was because of the opportunity to buy prgpert
18 And | thought -- we had not rejected any dgearto the 18 an industrial park in Christchurch, rathemthvhat was
19 State Agreement. And | genuinely thoughtgireernment 19 happening with the threats being made agginsin
20 would put changes to us before they actetiem. 20 Australia. s that what you're saying?
21 Q. Right. So can we show you: it's Exhibit RK1&'s 21 A. Well, yes, of course it was. And the compauag
22 E2/134/1. It's actually the next day. 22 purchased and does operate; was purchasedeamad
23 A. Yes. 23 pressure to do it.
24 Q. "Re: Proposed meeting to discuss the [Séajedement”: 24 Q. Yes. And --
25 "In the media ... there have been repotts 25 A. No one would ever believe a state governmenid pass
Page 117 Page 119
12:13 1 This is a letter to the Premier. 12:15 1 such legislation. You only have to haleok at the
2 A Yes. 2 state agreements: they are guaranteed twioéaivle.
3 Q. "... there have been reports that you mayhsidering 3 If you look at the paper by the Premier betbig, he
4 altering the IOPAA ..." 4 guarantees that state agreements won't bgethan
5 That's the State Agreement: 5 So no one could take McGowan seriously.
6 "... to allow ... CITIC more tailing spacé 6 Q. Well, he writes an academic --
7 And you say: 7 A. He'sjust a Labour hack.
8 "Mineralogy have grave concerns with teendnd ... 8 Q. You're not suggesting, though, that the Ratéament
9 by CITIC ... carte blanche ... [will] sterdishe 9 didn't have the power to pass legislation wwaild
10 prime tailing[s] location for the remainingiBoral 10 amend the State Agreement? You know thetid ihave
11 North Project and greatly diminish its value 11 that power?
12 So Mineralogy is writing that it's gorége 12 A. Well, | don't know that it had the power. chat the
13 concerns”, but it didn't really? 13 time | didn't know that it had the power, &rd
14 A. Well, first of all, if you have a look at tffiest 14 Q. You do now, because you litigated it in thgHHCourt
15 paragraph of the letter at the end, it's got: 15 and you were told.
16 "... this may appear to be a reasongiilero"” 16 A. Yes, okay. Butyou're asking me what ouitimswas
17 So firstly, we wanted to explain to therRier 17 at the time of this letter. And what | saftht it
18 that: 18 was well known within the industry that staggeements
19 "It must be remembered that the ... arés 19 were inviolable and no government or oppasiwould
20 conceived of as a Multi User Project by Mahegy." 20 ever change them, because the Agreemeifitsitsetlit
21 I'm reading from the third paragraph. 21 could only be changed by consent, and the¢ékgent had
22 "CITIC have access to only 3 of the 12negdite ore 22 been ratified by the State Parliament.
23 bearing mining leases ... the remainingl8ases 23 So | didn't think any threat they madpeeple
24 [are held by these other companies].” 24 often make threats to you in business andrtbeer
25 And we've got "grave concerns” about that 25 carry them out.
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12:16 1 Q. So-- 12:19 1 "Conclusion” section, near the bottomhef¢econd-last
2 A. And this was never carried out: the State Agrent was 2 paragraph.
3 never altered for CITIC. 3 A. We're on page 5 at the moment.
4 Q. You've said that, Mr Palmer. 4 Q. Soif we could go to the next page, page® ofhank
5 So MIL was incorporated in mid-Decemb¥ou've 5 you, that page, blowing up the "Conclusion".
6 said, | think, you then went away on holiday gou 6 In the last paragraph, it says:
7 came back around 7 January, something like tha 7 "We urge you to meet with us so ... you g@perly
8 that correct? 8 understand why Mineralogy has not consentddet&ino
9 A. Sometime. But | could have been in touch &hivas 9 and Korean proposals to date. If your Govemm
10 away with what was happening. 10 proceeds with amending legislation, MIL witimediately
11 Q. Butthen at some point not too long afteryeturn -- 11 make a claim for $45Bn against the Commortiv&al
12 can we show Mr Palmer E2/44/2 (R-44). 12 So you'd accept, wouldn't you, that ikiain
13 This is a letter that we showed the Tridu 13 terms, a threat to commence an investor-state
14 yesterday in our opening, a letter datecab®dry sent 14 proceeding?
15 to Premier McGowan. And can | just inviteiyo 15 A. This letter, a seven-page letter of which'yewited
16 attention to the first paragraph. 16 selectively two paragraphs, threatened thergment
17 This is a letter, | should say -- actallo, can 17 with every possible remedy under the suht?ig
18 we go to the very first page. Sorry, | sgibut 18 Because this letter was written for a primeppse of
19 let's go to /1. 19 calling out the Premier from stopping accgsire of
20 So again, this is an email sent to tleeriar by 20 things, creating a public problem to me ayccompany.
21 your EA; you agree with that? 21 If he wanted to have a fight, this was tbhieh,
22 A. Yes. 22 "Okay, we'll have a fight with you". Thatbat it was
23 Q. And then over the page, you can see the tdtte 23 about.
24 18 January. 24 And of course the Premier got this lettde never
25 So you refer to MIL as the owner of Medegy? 25 did anything at all. What he threatenedaohe:
Page 121 Page 123
12:17 1 A. Yes. 12:20 1 backed down 100%. And CITIC then wenhulieir case
2 Q. You assert that: 2 to the Supreme Court in Western Australiactviwas the
3 "... [it] engages in substantive busirgssrations 3 proper venue to do it, and they got beaten.
4 in New Zealand and has an active and contsliok 4 Now, at no time did anyone take this asdge
5 with that country's economy."” 5 a serious threat from the Premier. | newvér di
6 A. Yes. 6 Q. Well, how could you possibly know that? Ig first
7 Q. Soyou were happy to assert that it had sliok a 7 paragraph of the letter, it threatens procegdinder
8 after it existed for a few weeks? 8 AANZFTA.
9 A. Sure. 9 A. Of course it does.
10 Q. Sure. That wasn't true, was it? 10 Q. Inthe last paragraph of the letter, it ttera
11 A. How do you mean? 11 a $45 billion claim.
12 Q. Well, how could it possibly have had an \actind 12 A. And all through the letter, it threatens othetion:
13 continuous link" with the country when it haly just 13 breach of contract, contacting sellers. slga’ back
14 been formed? 14 and look at pages 3, 4, 5 where all the thim®.
15 A. Well, if you go to the exhibit | referred ytmbefore, 15 This was two people chucking threataehether
16 it's purchased the property since it's been 16 at a high level. And the Western AustralBovernment
17 incorporated, it's set up an office, it abshed 17 showed the courage that they've got, andidheked
18 people, and it's had the authority to da that 18 down, and we won in the Western Australiatsou
19 Q. Andit's "entitled to the protections offeted 19 Q. Now, you copied this to --
20 investors under [AANZFTA]", you assert. 20 A. Soto be vindicated at court is somethingaoeable.
21 A. Mm. 21 Q. -- the Commonwealth Government?
22 Q. Now, going on in that letter to page 7. 22 A. Sorry?
23 Oh, sorry. | apologise, I've given theng 23 Q. You copied this letter to the Commonwealtv&@oment?
24 reference. It's the bottom of page 6.0lt'the 24 A. Yes. If the Commonwealth Government coultppassure
25 screen, sorry. That's correct. It's in the 25 on McGowan, all the better.
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12:21 1 Q. Yes. And you made the same threat ifetter to the

Page 126

12:23 1 Q. You were personally involved in draftingge
2 Commonwealth Government? 2 threatening letters --
3 A. Sure, we'd threaten anybody. | mean, manplpaget 3 A. Let me say, | never would have written this if
4 threatened with a whole lot of things thaterevappen 4 | seriously was thinking about state investneraty
5 to them, and threats are a thing that wagbein 5 at that stage; | never would have written sbimg like
6 threatened against me. 6 that. | was smart enough to know not to @, tf
7 Q. Yes. Now, you use the words "substantivertassi 7 that's what | was thinking. | never would &awritten
8 operations in New Zealand". Were you recgjivagal 8 something like that.
9 advice about the content of these things? 9 Q. Well...
10 A. No. To deal with that matter, I've known abo 10 A. Because it never happened: he never did iaugyth
11 invest[or]-state arbitration or investor-stataties 11 Q. Can we show you, please, E2/802/1 (R-802).
12 since about 2004. And around 2014, 2015%,204as 12 A. Yes.
13 a member of the House of RepresentativesFrad 13 Q. This is a draft of the letter that MIL sent o
14 | forget what it's called now -- Trade Conte@t and we 14 4 February. And the Tribunal saw that lefesterday:
15 discussed investor-state agreements ondhanhittee. 15 it's Exhibit R-141. But this is the draftibf
16 I think that there's a report out in one aifiy 16 Perhaps before focusing on the contetiitabf
17 exhibits which has got my name to it. 17 letter, can | show you E2/801/1 (R-801), Whgthe
18 Q. Soyou're saying you remember the test effdp of 18 covering email. And again | won't use theneabut you
19 your head? 19 can see you write to Mr Wong. Sorry --
20 A. Yes, of course | do. | was familiar with @ilbse 20 A. | authorised this.
21 things. I've lectured as part of my things a 21 Q. --you sent it to Sarah Mole, in fact.
22 university. | didn't need to get advice franybody. 22 A. Yes, | asked her to print it and send it on.
23 But this was -- | would have put anythimghere. 23 Q. "See me about this draft", you say, "print".
24 I would have said, "We'll sell your wife, Wekll up 24 A. Yes.
25 your house", whatever, because it was writidrim 25 Q. So you were personally involved in the draft?
Page 125 Page 127
12:22 1 with the express purpose of stopping nomfattacking | 12:24 1 A. Yes, | think -- | don't know whether I'signed the
2 my company and our livelihood of our workefsd it 2 letter or not. | think it was Mr Wong thagised it,
3 did: he backed down completely, did nothing. 3 wasn't it?
4 Q. Perhaps to circumvent things a little bit, yamuld say 4 Q. No, you didn't sign it. But my question taiywas: you
5 the same thing, would you, about the lettat Was 5 were personally involved in it? You said, é$ee about
6 sent on 4 February, after Zeph was incorpdyatgain 6 this draft".
7 threatening these proceedings if -- 7 A. I was aware of the letter. It was part of campaign
8 A. Well, these things were happening at the dime So 8 against the Government.
9 anything that was sent threatening the Western 9 Q. Andit's a letter in which this draft -- goibgck to
10 Australian Government was in that angle. Amhs all 10 R-802, which is E2/802/1.
11 based on the security and the knowledgeeabéper by 11 A. Mm-hm.
12 the former Premier, Colin Barnett, who shat state 12 Q. It's dated 24 January. So this is befordnegomes
13 agreements could not be changed by the Paria As 13 part of the group?
14 simple as that. 14 A. No, | think they already are part of the grou
15 Q. Mr Palmer, you can't seriously be suggestiagyou 15 21 January. Oh, no, sorry, part of the greup
16 think, and that former Premier Barnett sthidt 16 Q. The company existed --
17 a State Parliament couldn't alter a stat@ |&ie 17 A. They existed, yes.
18 wasn't saying they shouldn't, because stré=ments 18 Q. -- butit wasn't yet part of the group.
19 are sacrosanct. He wasn't saying they culdn 19 A. Yes, that was a genuine misunderstandingry &bout
20 A. We'll have to go and look at the paper, bsegwou'll 20 that.
21 appreciate | can't remember, but | think e Baying 21 Q. And the author of the draft seems to be @rtabl
22 they couldn't alter it. And | invite the Bunal to 22 remember the name of the company: you catheesgjuare
23 read that paper to be fully up to date wittatxthe 23 brackets in the second paragraph? It's '§kdilogy
24 state of the knowledge was and the expentafithe 24 Singapore Pte Ltd[?]]" But that is, we cgree, Zeph.
25 community was at that time. 25 Do you agree with that?
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12:25 1 A. No-- 12:27 1 And as | said, we went to court andwand it
2 Q. You can see it's described in the next paphgsa: 2 should have been decided in court. And teeniar
3 "... a Singapore registered company, whigjages 3 backed down. That gave us every expectdtate was
4 in substantive business operations in Singapdr 4 weak, and that we could -- any time he treedd
5 A. Well, the letter is from the New Zealand compaight? 5 anything against us, we just had to hit hirthenpress
6 Q. It's from the New Zealand company -- 6 and he would crumble. And he did.
7 A. Yes. 7 Q. Justto finish this off, I'll show you the dirform of
8 Q. --which is recognising that it now holdsiitterest 8 the letter. It's Exhibit R-141. It's E2/181/
9 in Mineralogy via the Singaporean companig It 9 This letter actually was sent. And if yoak in
10 contemplating a share swap that hasn't happest. 10 the second paragraph ...
11 A. Ican't-- my recollection was the share siappened 11 A. Who signed it?
12 later. 12 Q. The then chair, Mr Mashayanyika. But you se@in the
13 Q. Itdid, a few days later. 13 second paragraph it's clearly talking abayty then
14 A. Yes, so this letter doesn't add up with that. 14 called "MIPL". (Pause)
15 Q. Well, this letter is the draft of a letteathvas 15 A. Well, itis in that letter, | think that'gtit.
16 sent, in final form, after the share swap. 16 Q. Idon't know if the Opus operator is ablpubthe two
17 A. Well, let's see that letter. That's morevaht than 17 pages side by side so we can see the fitet. le
18 looking at drafts. 18 A. No, I think I concede that that's the caBat that's
19 Q. Alright, | will show you that letter in a memt. 19 okay.
20 But what I'm suggesting to you is that yaere 20 Q. Yes. Sothis is the letter where, a couptiags
21 involved in the drafting of a letter threaten 21 after Zeph is included in the group, it s&le've got
22 investor-state proceedings by Zeph beforé Zexs even 22 substantive business operations in Singap@'es
23 in the group. That's what I'm putting to you 23 entitled to protection under the Singaporstfalia
24 A. Oh, that's not true. But | was aware thaff this 24 free trade agreement, and if you interfeté wair
25 strategy with the Western Australian Govenmimand 25 rights under the State Agreement, we're gmirtming
Page 129 Page 131
12:26 1 | endorsed it. 12:29 1 proceedings against you under SAFTA". t'Shhe final
2 Q. When you say, "that's not true", if we gohie $econd 2 paragraph, you can see.
3 page, the last part of the letter, it says: 3 A. The final paragraph is:
4 "Any interference in the rights of Minesgy under 4 "We once again urge you to meet with Mategy
5 the State Agreement will cause loss and damage 5 representatives to discuss [the] matter."
6 Mineralogy and investors ([including Zeph] awtL) will 6 Q. Sois it fair to say that you are saying ® th
7 both strenuously pursue ... their rightsnder 7 Tribunal: all of these letters threatening
8 domestic law and under the SAFTA ..." 8 investor-state proceedings were just bluff llodter
9 So it does threaten proceedings. 9 and should be ignored? They tell you notlaipgut the
10 A. Sorry, it doesn't say "including Zeph and MilWhere 10 purpose of --
11 does it say that? 11 A. Well, I don't think that they should be igadr We're
12 Q. Well, "MSPL" is defined as what the persdnkiin 12 certainly not hiding them. But we're jusinping out
13 square brackets is the name of the new Singap 13 that we won that fight with the Premier: lngntt
14 company, which is Zeph. 14 produce --
15 A. Well, | can't say. 15 Q. Can you please try to focus on the questiyu seem
16 THE PRESIDENT: Maybe you show the initial paegdr again. 16 to be saying they don't tell you anythingutibe
17 DR DONAGHUE: I will show the -- 17 purpose of the incorporation of the two conigs?
18 A. I don't know, but I'm not denying these sxfitetters 18 A. Well, | don't think they do.
19 were sent to the Western Australian Governmenas 19 Q. Nothing at all?
20 aware of them. | didn't write all of thetdes. 20 A. Nothing at all.
21 | looked at some of them; | may have prirsieche of 21 Q. Soyou're asking the Tribunal to look at the
22 them. But we're not backing down from thag:did do 22 contemporaneous documents and to say: ignenein
23 that. And we did it to force them to givetbpir 23 favour of explanations that are completelsupported
24 campaign which they did against us in respittte 24 by any documents?
25 CITIC matter. 25 A. Well, all I can say is: at that time, no dheught
Page 130 Page 132
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12:30 1 anyone could change a state agreemehgtor 12:32 1 anything to hang, draw and quarter himd fat
2 Parliament had the power to do so. 2 stopped him, and he never --
3 Q. Well, you've given that evidence, so -- 3 THE PRESIDENT: Sorry, | would just like to ask
4 A. Well, that's all | can say. 4 a clarification while we're on this documest,we
5 Q. Soyou're saying: ignore the contemporaneoasrdent in 5 don't have to come back.
6 favour of coal and personal tax, neither ofcivh 6 A. Of course.
7 explains the urgency? 7 THE PRESIDENT: | understand you to say that iattime
8 A. Sorry, I've explained the urgency to you safedy. 8 no one envisaged that the Parliament couldgsha
9 Q. All we've got for the urgency is this diveicsition 9 a state agreement?
10 objective. 10 A. That's correct, yes.
11 A. Well, it mightn't be important to you, buistto me, 11 THE PRESIDENT: That's right.
12 to have $11.5 million of assets -- 12 Then under "Final”, on the second pagdhisf
13 Q. Okay. 13 letter, R-141, Michael writes, under yourhauity,
14 A. --that| can access personally. 14 that:
15 Q. Soit's not about investor protection: i elbout 15 "Any interference in the rights of Minlegy under
16 Visco and a property in Christchurch worth #illion. 16 the State Agreement will cause loss and damag
17 Is that really what you're saying? 17 A. Yes.
18 A. Thisis all about the CITIC dispute, with GCT 18 THE PRESIDENT: So here you do envisage a chahte
19 Q. No, no. The restructure: are you sayingit'about, 19 State Agreement, whatever it is: whethey the
20 at the end of the day, Visco and an $11.5amil 20 Amendment Act or something else is a diffeqgrestion.
21 property in an industrial park in Christcth®cls that 21 But you do consider that maybe this is somgtthat
22 really what you're -- 22 could be done?
23 A. Yes, they were the first steps in what weenglanning 23 A. Well, I think it's true that the Premier thatened to
24 to do, yes. 24 do it, let's say. Without going throughthé
25 Q. The restructure happened for those two reason 25 letters, he threatened to do it. So whemé&ee the
Page 133 Page 135
1231 1 urgently -- 1233 1 threat to us, we didn't think he couldtd®ut we
2 A. No-- 2 came back and said, "Well, if you do do it th what
3 Q. --in December and January? 3 could happen to you".
4 A. --ldidn't say that. I've given evidencensfy we 4 Then we release this letter -- | don'tifit's
5 thought the restructure happened, and I'viaienga the 5 this letter, but similar letters were releatethe
6 sequence, and I've explained the urgencyuadryo 6 press. And this fight was going on betweeimtise
7 respect of two different commercial companies. 7 press, it was a very public dispute, and wet@gto
8 It may look different, but things happeery day 8 get our commercial business away from it. Andhen
9 in all of my companies, right? And they'vé gash 9 it was dropped by the Premier.
10 flows and commercial goals they've got totmdaey 10 THE PRESIDENT: So that is part of what you désct before
11 employ a lot of people. 11 as two people throwing threats at each athahigh
12 Q. Butjust to be clear, you're not denying thate -- 12 level?
13 you said it was part of your campaign: thi ketter, 13 A. Atahigh level, yes.
14 for example, on 4 February, was sent withr you 14 THE PRESIDENT: And that is part of it?
15 authority; you would accept that? 15 A. And that's part of it, yes.
16 A. Oh, yes, | said to staff members, "Yes, wgukto 16 THE PRESIDENT: Thank you.
17 smash the Western Australia Premier as fsargeacan 17 A. But that's just the honest explanation.
18 because he is smashing us. And let's tHiaky 18 DR DONAGHUE: Mr Palmer, you made the point yesg
19 possible reason that we can” -- | can't say lhcan 19 several times in your opening that the stilbjedter of
20 say it in the court, but that, "We can peisgure on 20 this arbitration is the Amendment Act. Daiyecall
21 him". 21 saying that?
22 And they came up with all sorts of thingsd if 22 A. Yes.
23 you go back to that other letter, which wases pages, 23 Q. And you pointed out, | think, that, amongbkieo
24 you'll see we threatened to sue him, we thned to 24 things, one of the things that the Amendmetdid was
25 get a Senate enquiry going on him, we thneakt¢o do 25 it terminated the pending arbitration before
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12:34 1 Mr McHugh AC, in which Mineralogy was ching damages | 12:37 1 (Mineralogy ...) Agreement Act 2002, asaded [in
2 against Western Australia; is that right? 2 2008] ..."
3 A. Ithink | said it terminated the arbitratiograement, 3 A. Yes.
4 which was signed three weeks before the Act -- 4 Q. "...as aresult of the Minister's failuregtee
5 Q. So that one was pending. But it also terraghéte 5 a decision within 2 months ... of the projaciposal
6 effect of two prior awards made by Mr McHughene 6 for the Balmoral South Iron Ore ..."
7 Mineralogy had succeeded. Do you agree Wwitpt 7 And you say you:
8 A. | agree with that, yes. 8 "... consider that the dispute has befamresl to
9 Q. Inthe first of those prior awards, which vgask in 9 arbitration for resolution pursuant to theicobf
10 2014, Mr McHugh had found that the BSIOP peapwas 10 arbitration set out in [your earlier] lette¥
11  avalid proposal under the State Agreemeatst 11 So this is the document, | suggest,itiigted
12 right, isn't it? 12 the second McHugh arbitration that led tosiseond
13 A. Yes. 13 award. Would you agree with that?
14 Q. And in the second of those awards, the quesatas: 14 A. Well, this -- the only question I've got st you're
15 was the State liable to pay damages to Mivgyyas 15 saying that Raymond A Finkelstein --
16 aresult of its failure to give a decisiontioat 16 Q. Yes.
17 proposal within the right time limit? Thaight, 17 A. -- would be the arbitrator. In actual fatt;
18 isn't it? 18 Q. Ended up being Mr McHugh again.
19 A. Yes, the second award was an award to saththState 19 A. --was Mr McHugh.
20 was liable to us for damages, basically. 20 Q. Yes.
21 Q. Butwere not quantified? 21 A. Sol can confirm there was a second arbamnatBut
22 A. Were not quantified, that's right. 22 the arbitrator wasn't Finkelstein, it was MgH.
23 Q. Yes. 23 Q. Y
24 Can we show you, please, E2/120/2 (R-1¢®ause) 24 A. And they delivered their -- or McHugh deligdrhis
25 If we go to the previous page. 25 award, | think it was on 11 October.
Page 137 Page 139
12:36 1 A. The first page? 12:38 1 Q. Yes, 2019.
2 Q. Thefirst page, yes. 2 A 2019. Sothat's true.
3 So you can see that this is a documentosen 3 Q. Soyou asked them to agree to Mr Finkelsteid,
4 Mineralogy to the Premier? 4 we don't kno
5 A Yes. 5 A. And they didn't agree.
6 Q. And you can see the subject line at the bottom 6 Q. They didn't agree, but it ended up --
7 "~ Iron Ore ... (Mineralogy ...) Agreement2002 7 A. And they came back with McHugh and we agreHdhat's
8 "- Notice of Arbitration" 8 what happened, | think.
9 A Yes. 9 Q. So we can see from this letter then thateast ley
10 Q. And then can we go to the second page. 10 August 2018, the process that ultimatelytdetthe
11 A. Yes. 11 second McHugh award on, as you say, 11 Ocfili®, had
12 Q. Sothisis a letter signed by you? 12 kicked off. It was underway, but the awactht
13 A. Yes, that's true: twice. Signed by me twice. 13 happen until eight months into the followiregr.
14 Q. Twice, indeed. | think if we scroll up dlét we can 14 A. So all the parties -- ourselves and the Stad&in't
15 see you were wearing two different hatdirik you 15 know whether we could claim damages or ragtically.
16 were wearing your hats both as Mineralogy -- 16 So it went to -- McHugh had already said,s'aey're
17 A. Mineralogy. 17 in breach”. The State said, "Well, you celaiim
18 Q. -- and International Minerals? 18 damages", et cetera. We said, "We thinkamé.cWe
19 A. International Minerals. 19 said, "Let's have another arbitration on'that
20 Q. That's right. And looking at the top, youtain your 20 We ended that arbitration in August. tMent
21 capacity as director of both of those comggrand you 21 through to 11 October 2019, where we werergiv
22 confirm that: 22 an award, and the award then said that welaam
23 ... Mineralogy and International Mineralre in 23 damages. So that was the first time thaehkthat we
24 dispute with Western Australia ... undenor i 24 could claim damages from that domestic desput
25 connection with the agreement in the Iron Bnazessing 25 Q. And the argument about whether you coularctiamages
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12:39 1 or not is an argument that existed asteeraf 12:41 1 first McHugh, the second McHugh award yedpending
2 dispute between you and Mineralogy and thie Sta 2 arbitration, and it interfered with all of the@
3 A. That's correct. 3 A. Yes. Well, we also would say it terminated th
4 Q. -- during the period at least from August tigio to 4 arbitration agreement, which was enteredabtmit
5 October? 5 three weeks before the Act.
6 A. That's correct, yes. 6 Q. Yes, lending to -- yes.
7 Q. Then in October 2019, Mr McHugh gave the awambn't 7 A. Okay.
8 think | need to show it to you. It's ExhiGit443. 8 Q. Now, as you explained yesterday, your argunsethit
9 A Yes. 9 it wasn't foreseeable that the State wouktfiete
10 Q. And it held that you were entitled to seekages? 10 with the effects of the State Agreement. t'Sha
11 A. That's correct, yes. 11 something that you said on a number of oonasi
12 Q. Can | now show you just one of the provisioithe 12 yesterday; is that right?
13 Amendment Act, which is Exhibit C-1. If weutd bring 13 A. That's true, yes.
14 up E1/1/23. 14 Q. Can | show you now Exhibit R-145, which isE5/1.
15 So this is Section 10 of the Amendmerit Aed can 15 This, you can see, is a letter -- take infrae; I'l
16 | invite your attention first to subsectidn):( 16 get to the second page soon -- but it's digge/ou.
17 "Any relevant arbitration that is in press, or 17 A. Yes, sure.
18 [has not been] completed, immediately beffibwe 18 Q. Dated 15 October 2019.
19 commencement is terminated.” 19 A. Yes.
20 So that's the one that was on foot tbat y 20 Q. So this is four days after the second McHugérd; do
21 referred to? 21 you agree with that?
22 A. No, no, that's not the -- that's not the sdco 22 A. Yes.
23 arbitration. 23 Q. And you'll see the subject line: "Re: Awaelivcered by
24 Q. No, no, that's the arbitration that was digtua 24 the Hon. Michael McHugh AC QC on Friday 1@ttober".
25 A. The arbitration agreement is terminated, yes. 25 A. That's right, yes.
Page 141 Page 143
12:41 1 Q. Yes, at the time that the Act was passed. 1243 1 Q. Soit's--
2 A Yes. 2 A. Sothisis a letter written -- the second alvaas
3 Q. And then if we go down to subsection (4): 3 made, saying that we had the right to claimaiges,
4 "The arbitral award made in [an] arbitati.. 4 right?
5 dated 20 May 2014 is of no effect and is tak@rer to 5 Q. Yes.
6 have had any effect." 6 A. And after that, | wrote this letter to Quigleymake
7 That's the first McHugh award; do you agséth 7 sure that the State stayed on the straighbamdw
8 that? 8 with the arbitration, which they did.
9 A. Yes, | think that's right, yes. 9 Q. Indeed. So the McHugh second award is orafrand
10 Q. And then if we go down to subsection (6): 10 we have a weekend --
11 "The arbitral award made" -- 11 A. Yes.
12 A. lcan't see (6). 12 Q. -- and early the following week, you writésttetter?
13 Q. I'msorry, I'm going too fast. We can se# it 13 A. About SAFTA, yes.
14 a minute. Thanks for pointing that out, Nirfer. 14 Q. And you wrote it to the then Attorney-Gengr#hink
15 So now you can see (6): 15 you copied -- there was a version of it gksat to the
16 "The arbitral award made in a relevahitiation 16 Western Australian Solicitor-General at fheet Does
17 and dated 11 October 2019 is of no effectismken 17 that sound right?
18 never to have had any effect.” 18 A. I can't remember that, to be honest with yBut it
19 A. Yes, that means -- 19 was certainly sent to Attorney-General.
20 Q. So that's the second -- 20 Q. Now, can | invite your attention to the fipstragraph:
21 A. That's the award that said that we couldclé@mages 21 "... I'm writing to advise you that bditineralogy
22 Q. Yes,yes. 22 ... and International Minerals ... are 10Qfdsiary
23 A. Yes, that's correct. 23 companies of [MIPL]. MIPL is [the] direct over of 100%
24 Q. Soyou can see between 10(1), 10(4) and tt&6dne 24 of the shares of Mineralogy. Both MIPL anth&talogy
25 of the things that the Amendment Act did ieok the 25 and IM are concerned that the State doeaatdn any
Page 142 Page 144
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12:44 1 way which would affect their rights to gue their 12:46 1 And we wrote -- this was a matterafii letter:
2 claim for damages as set out in the Awatteir 2 that basically we should hit McGowan as hardia did
3 position [is] that the State is unable to ddscause 3 last time, when he backed down, and keep hihnisi box.
4 of ... the Singapore-Australia Free Trade Agrent ..." 4 That's how we interpreted it then. But iti s0
5 A Mm-hm. 5 relevant for the legal argument we put outrgathat
6 Q. And then: 6 this is still ten months after restructures tlietter
7 "MIPL ..." 7 is written.
8 Which is Zeph: 8 Q. Butwhat it shows, Mr Palmer, is that --
9 "... Is a Singaporean registered compahich 9 A. I don't see where you're going.
10 engages in substantive business operations in 10 Q. What it shows is that in October 2019, yovewe
11 Singapore ..." 11 contemplating the possibility that there rhigé
12 A. Mm-hm. 12 a legislative interference with the awardslenay
13 Q. Iwantto suggest to you -- and we can luimthe 13 Michael McHugh?
14 letters side by side if we need to -- thaepthan 14 A. | was contemplating that the Premier had said
15 the first paragraph, the text of this leigeaimost 15 Parliament that he planned to do this -riate with
16 exactly the same as the 4 February lettentbavere 16 the Agreement -- back in 2018, that we hattemrto
17 discussing earlier. 17 him intensively at that time --
18 A. Yes. 18 Q. Sorry, can | just clarify: "to do this" beitm
19 Q. Would you agree with that? 19 unilaterally amend the State Agreement?
20 A. It's similar, without going to it, but ... 20 A. To repeal unilaterally the State Agreement.
21 Q. Itlooks like one was probably copied from tther as 21 Q. That's what you meant, yes.
22 the template, and then you modified it? 22 A. I mean, you showed me earlier a draft betviken
23 A. Well, maybe I'll be helpful to you and sayis -- 23 Parliament -- there was the Premier, | thamd the
24 yes, once the award was given to us and e ke could 24 leader of the opposition, and we said thegwying
25 claim damages, we wanted to make sure weMepbwan in 25 to bluff us and have a go to at us, right®d Ae made
Page 145 Page 147
12:45 1 his box, and we wrote this letter. Thitdr is 12:47 1 those threats back in 2018 and we detitthvat by
2 written nine/ten months after the restructure. 2 a series of letters, which ultimately he baattewn,
3 Q. lunderstand that. But this letter is written 3 didn't interfere with that. We now have dostaward
4 nine/ten months after the restructure in -- 4 saying we can claim damages.
5 A. Ithink so. 5 But there's also one additional point, Bmchot
6 Q. --terms -- if we can go to the second pa&greif you 6 sure -- which is irrelevant to what you'reisgyis
7 look at the second-last paragraph: 7 that | think that there was an appeal lodgethe
8 "Any interference in the rights of Mineygy and IM 8 State to the State Supreme Court in respeabeof
9 under the State Agreement will cause losslanthge to 9 second award, right? And in that appeal tha®
10 Mineralogy and the investors ... ([includifngPL) [and 10 an expert evidence from the State sayingiealamage
11 they] will strenuously pursue all their riglimcluding 11 we had suffered were $27 billion; that wasState's
12 under domestic law and [including] under$i#¢-TA ..." 12 expert.
13 A. Sure. 13 So once we saw that, we realised thatighiery
14 Q. So that's exactly the same language as appeae 14 large amounts of money that's at stake teaeywe
15 4 February letter -- 15 should do everything we can to protect ositjom.
16 A. And it was written for the same reasons. 16 Q. Isthat document you're referring to in teord in
17 Q. Yes. So it contemplates the possibility thate 17 this proceeding?
18 might be a unilateral interference by Westarstralia 18 A. Well, I think it is, actually. If | could cwsult --
19 with your rights under the State Agreement? 19 I'm sure | know where it is if you want meget it.
20 A. Well, there were a lot of threats made tathat 20 Q. We might check that over.
21 time by different people, including commertigeats 21 A. It's the State of -- as | said, I'm not sviréhe
22 by our competitors in iron ore, BHP and Rid ¢heir 22 exact timing, but | know it was after the adyand the
23 offices, right? And we believed that we waltén 23 independent expert was William Preston.
24 cahoots with the Premier trying to put usajut 24 Q. Okay. You're not, | think --
25 business, as simple as that. 25 A. I'mjust explaining why we wrote the letter.
Page 146 Page 148

41 (Pages 145 to 148)

Trevor McGowan

Amended by the parties

Tuesday, 17 September 2024




Zeph Investments Pte Limited -v- The CommonwedftAustralia

Day 2 -- Hearing on Preliminary Objections PCA Chige 2023-40 Tuesday, 17 September 2024
12:49 1 Q. No, | understand. | don't think you'vielsilr Palmer, 12:51 1 Q. -- where you seem to be concerned abent thaking
2 that Premier McGowan, after Mr McHugh delivcetiis 2 a unilateral amendment, but you're sayingeo t
3 second award, made another threat to unilgtaraend 3 Tribunal, "l wasn't actually concerned abdwet thing
4 the State Agreement though? You've said luerite 4 that | was writing". Is that what you're say?
5 threat back in November. 5 A. Well, I didn't imagine they would do that, andon't
6 A. Hedid. And our relationship at that time wmas one 6 think anyone did.
7 of trust, right? He'd sort of attacked me yrizmes 7 Q. Well, it looks like you did imagine that theypuld do
8 politically because he was worried our parbpld stand 8 it, and you threatened to take action if ttieyit.
9 at the state election, which we never did. 9 A. Well, I'm trying to -- I've sworn an oath tive you
10 Q. And you regarded that threat that he madee then as 10 honest answers, and | have to do that. Etkey're
11 a -- when you wrote this letter, you werecewned that 11 unpalatable, illogical or whatever, | havatswer you
12 that threat might extend to interfering witib victory 12 honestly. And | personally never thought Me@n would
13 you had just had in the second McHugh avibed's 13 do such a thing. | don't think anyone tbaks at,
14 right, isn't it? 14 say, the Amendment Act --
15 A. Yes. Butl think -- under the State Agreetrtbere was 15 THE PRESIDENT: | think you said that alreadye 96t it.
16 a requirement that we consult with the Preame he 16 Dr Donaghue, do you mind if | ask a qoestvhile
17 consults with us. We'd endeavoured to comsth him 17 we are on this letter?
18 for nine months and he wouldn't meet with 8e.it 18 DR DONAGHUE: Not at all.
19 indicated to us that we were still at war. 19 THE PRESIDENT: | understood your case to bettet
20 Q. Indeed. But I'm just seeking to clarify thdien you 20 Amendment Act that was taken in August 2028 not
21 wrote this letter, just after you got the edygou 21 foreseeable.
22 thought, "Well, I've had a win before McHughhe 22 A. Yes.
23 second award" -- 23 THE PRESIDENT: Now, this letter is from Octo2é19, and
24 A. | had two wins. 24 | get your statement that it is after théruesure.
25 Q. Indeed. But having won the second award; goncern 25 A. Yes.
Page 149 Page 151
12:50 1 was the threat that McGowan had made ipadkvember | 12:52 1 THE PRESIDENT: However, in this letter, mgding of it --
2 might mean that he would unilaterally integferith 2 and if you disagree, you have to tell me why -
3 your win. And you were doing here is you weaging, 3 A Yes.
4 "You can't do that because | have investdesta 4 THE PRESIDENT: --is that you foresaw a disputesispect
5 protection"? 5 of the arbitrations well before the Amendmct,
6 A. What we were concerned about was publicitye ¢t bad 6 a number of months before the Amendment Act.
7 publicity over three or four months being dred 7 Am | mistaken?
8 through the media, and when this happenedliawet 8 A. Yes, you are. And can | explain why?
9 want to get further bad publicity. So thist s 9 THE PRESIDENT: Yes, please.
10 letter was effective in stopping it last tirmad we 10 A. Because you asked me to explain why.
11 thought: it's better to stop it before théljwity 11 If we look at the whole timeline of eviing,
12 starts. 12 you'll notice that we were negotiating witle State to
13 Q. Alright. So you're now saying you were caned about 13 enter into the arbitration agreement andrbdiation
14 publicity; you weren't concerned about usiial 14 agreement. And | must say, the State Safiaitd
15 amendment with your rights under the McHughrad? 15 their office had been very active and vepppr in
16 A. That was our prime concern. Because we negeg of 16 those negotiations, and it wasn't until thweeks
17 the view even then, which is ten months after 17 before we signed the -- sorry, | think it vaa®ut
18 restructuring, we were never of the view thay could 18 three weeks before the Amendment Act thagigreed the
19 change the State Agreement, and we wereedyiihg on 19 arbitration agreement. Then we signed aseagent for
20 the 70 years where this had never happereytmdy. 20 mediation with the Chief -- former Chief Jostof
21 The Government had never changed anything feve 21 Western Australia to mediate these thingsd we think
22 70 years, and no one would imagine that Wmayld do 22 that must have been done in good faith.
23 that. 23 And from the time you signed the arhirat
24 Q. So this is another letter, you say -- 24 agreement and the mediation agreement, wdrateur
25 A. It's Australia, after all -- 25 disputes were previously, they're all wasdhe
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12:53 1 parties have agreed to settle that byratioin. 12:56 1 that's on the screen. That's right,itodt it?
2 So we had very promising negotiations it 2 A. Yes, that's right, viewed very narrowly. tylook at
3 State, through the State Solicitor's Offioed the 3 the Amendment Act, though, it does a lot nibem
4 arbitration agreement. We were getting geediback 4 that --
5 there. So we're sort of saying, "Well, poiéths are 5 Q. | appreciate it does other things. But im®pf what
6 politicians, life goes on with the bureaucracy 6 Section 10 does ...
7 especially with lawyers". And then we sigtiease 7 A. Well, it's not something that we thought ahooibe
8 agreements. 8 honest. We just wanted to say, "Hey, heyevweon",
9 And then three weeks later, they brouglthé 9 and stick it up McGowan, which we did.
10 Amendment Act. 10 Q. Before lunch, can we conclude in this wayaht to put
11 THE PRESIDENT: Thank you. 11 it to you that ... I'll go back one step.
12 DR DONAGHUE: Following on from that, though, Malmer, 12 Are you aware that in your Rejoinder oglifhinary
13 what | seek to put to you is that you've gbahin 13 Objections at paragraph 383 -- this is B/#4/A7Zeph
14 August 2018, before the restructure, youkitaitl the 14 conceded for the first time that investmesttly
15 arbitration that led to the second McHughraysaying 15 coverage was one of the purposes for theiotste?
16 there's a dispute between Mineralogy and \WAie 16 It say it was an ancillary purpose. Are g@are of
17 whether they have to pay you damages about 17 that?
18 Balmoral South. 18 A. Canlread it?
19 A. Yes. 19 Q. Yes.
20 Q. And then four days after the award is made,say, 20 A. What number is it?
21 "You can't interfere with the damages thast got as 21 Q. Itwill come upin a minute. It's paragr&#3 of your
22 a result of that ongoing arbitration becéZesgh means 22 Rejoinder:
23 I'm protected by the Singapore Free Tradedwent". 23 "As Messrs Palmer, Martino and Harrislaixp these
24 A. Well, all | can say is that it was a 50/50,dzased 24 commercial rationales were the primary resi$onthe
25 on the case -- | just say 50/50, the catieedtme -- 25 Restructuring. Investment treaty coverage wa
Page 153 Page 155
1254 1 through that second arbitration, whethemwere 12:57 1 ancillary."
2 responsible for any sort of damages. And exeen 2 So that's a recognition that investmesatyr
3 imagined the damages would be up around $&hkper 3 coverage was part of the purpose. You athaps
4 project, which was quite high, even highenthe've 4 true, don't you, Mr Palmer?
5 claimed. And the State produced their expert, 5 A. Well, prima facie it does. But | wasn't awaréo
6 William Preston, at some stage. 6 answer your question -- of that, and | hadltl that
7 Q. You've given that evidence. But I'm invitiyaour 7 prior to it being filed. But yes, that's athful
8 attention to focus on the chronology, whicthit you 8 answer.
9 are invoking investor-state protection via Zé@pthe 9 Q. Alright. So it wasn't, in the corresponderjast
10 specific context of the resolution of a delmtout 10 bluff and bluster. It was -- at least ort gtatement
11 an entitlement to damages that started eotlan 11 in the Rejoinder -- an ancillary purpose, mtas?
12 August 2018. That's the first propositicr putting 12 A. ltwasn't, but --
13 to you. 13 Q. Itwasn't?
14 That's true, isn't it? It's true on fee of the 14 A. No, I'm saying to you: it wasn't in my mindadl. But
15 letter. 15 I'm saying: I'm not denying that that's winet
16 A. Yes. 16 document says. And it was drafted by oreuofegal
17 Q. And that in doing so, you are expressly raisigg and 17 team, so we have to take responsibility tor o
18 trying to head off a legislative amendmerinterfere 18 admissions, just as we expect the Commontwiatake
19 with the award that you just got? 19 responsibility for their admissions.
20 A. Well, my evidence is I'm not. That wasn't imigntion. 20 Q. We do, Mr Palmer.
21 My intention was to stop McGowan publicly Hlimting us 21 A. Yes.
22 in the press, which he had done previously. 22 Q. Now, what | want to put to you is that intfaiavasn't
23 Q. And the interference that ultimately happened 23 just an ancillary purpose. The dominantrorgipal
24 Section 10 of the Amendment Act, is the \ng of 24 reason for the incorporation of MIL was tlegywreason
25 interference you referred to in the Octobet 25 referred to in the contemporaneous lettectding
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12:58 1 the 18 January letter: to obtain investriveaty 13:01 1 from The Australian at all at that time.
2 protection. Do you agree with that? 2 What | think the explanation is: that thed some
3 A No. 3 of the letters that you've referred to, arey tmay be
4 Q. Isuggest to you that you became aware at pomein 4 quoting things from the letters as being asiton.
5 mid-January 2019 that MIL, the New Zealand pany, 5 But certainly they go further than that.
6 could not bring an investor-state claim agains 6 But it's not unusual for The Australiardtthat
7 Australia because of a side-exchange of regeen 7 with me. | had a particular bad relationshift
8 Australia and New Zealand. Did you know that? 8 Rupert Murdoch during the period from 2012@34.9, when
9 A. No. 9 we wouldn't support various legislation in the
10 Q. You didn't know that? 10 Australian Parliament.
11 A. No. 11 Q. There are various statements: for exampefjrgt
12 Q. I suggest that somebody within Mineralogyobeiag aware 12 statement in that paragraph and two statennette
13 of the fact that an investment treaty claiuld not be 13 next paragraph are in inverted commas. iNobhe
14 brought from New Zealand was the reasonciine 14 | read to you about the move offshore.
15 urgently necessary to incorporate Zeph inglgn2019: 15 But you're saying you didn't talk to thahall?
16 to get the treaty protection you had trieddquire 16 So they are attributing direct quotes to §ai never
17 from MIL. Do you accept that? 17 happened?
18 A. No. 18 A. Yes. | didn't really talk to anyone from
19 Q. Alright. 19 The Australian, I'm certain of that. Becaaisthat
20 Really to cover all of that off then,uiggest to 20 stage | wouldn't talk to people from The Aalsin
21 you that whatever discussions you may hastenlith 21 because of the -- a fight | had with Rupearddch when
22 Mr Martino in the middle of 2018, contraryyaur 22 | disclosed his wife was a spy for the Chénes
23 suggestion that you made a final decisioestructure 23 Government on national television.
24 in June 2018, you did not in fact decidemiplement 24 Q. Alright. I'm not going to take that partiaubait,

25 a restructure involving either MIL or ZepltiLiafter 25 Mr Palmer.
Page 157 Page 159
13:00 1 Premier McGowan's statements in Parliament 13:02 1 But you haven't said anything in ahyawr witness
2 November 2018. Do you accept that? 2 statements about this article?
3 A. No. 3 A. No, I haven't, but | am now. But I'm sayihat | note
4 DR DONAGHUE: If the Tribunal will indulge me far couple 4 that some of the things in the article areststant
5 more minutes? 5 with some of the letters that you producetiezaand
6 THE PRESIDENT: Yes, that's fine. 6 all | can assume was the journalist had theisers
7 DR DONAGHUE: Can we show Mr Palmer E2/46/1. 7 and plagiarised them.
8 A. Canljustread that? 8 DR DONAGHUE: Alright.
9 Q. Yes, please do. (Pause) 9 Is that a convenient time for the Tribuioabreak
10 I'm particularly directing your attentitmthe 10 for lunch?
11 fourth paragraph down, the second senterferewou 11 THE PRESIDENT: Absolutely. Itis now 1.03, se will
12 are reported in The Australian as saying: 12 resume at 2.00.
13 "Mr Palmer said the move offshore meaimtevalogy 13 Mr Palmer, you know that you are stillan--
14 would be able to claim compensation fromAbstralian 14 I'm sure they will find a place for you whemai can
15 government under the investor protectionipions of 15 have lunch.
16 the Australia-[New Zealand] free-trade agresm He 16 MR PALMER: That's fine.
17 vowed to launch a damages claim if West Aliatr 17 THE PRESIDENT: But it will be just on your own.
18 Premier ... McGowan carries through withthigat to 18 MR PALMER: No worries. All the best.
19 legislate in favour of ... CITIC's interebtghe 19 THE PRESIDENT: Have a good lunch, everyone.
20 $US10bn Sino Iron project ..." 20 MR PALMER: Thank you.
21 So you haven't denied in any of your eg 21 (1.04 pm)
22 statements that you did say what The Auatraiports 22 (Adjourned until 2.00 pm)
23 you were saying there. Do you accept thatdjd say 23 (2.00 pm)
24 that? 24 THE PRESIDENT: Itis 2 o'clock and we are retoly
25 A. No, | didn't say that. | had no interviewshaanyone 25 continue.
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14:00 1 Mr Palmer, you are ready and yourisnan? 14:02 1 got this here, is that I'm not sure --litpeidator
2 MR PALMER: Yes. 2 was appointed, but I still think business afiens
3 THE PRESIDENT: Good. 3 continued for a month or two after that.
4 Dr Donaghue, you have the floor. 4 Q. Under the control of the liquidator?
5 DR DONAGHUE: Thank you, Madam President. 5 A. Under the control of the liquidator. I'd haweego
6 Can Mr Palmer please be shown C2/2/14s i$h 6 back to the detailed records, but when yowamampany
7 an extract -- when it comes up, Mr Palmeff the 7 in liquidation, there's still things you haeedo with
8 witness statement of Mr Vickers. Mr Vickesof 8 creditors and ...
9 JS Held in Singapore, an investigation company 9 Q. Butasto 83(b), this is another occasion e/lyeu

10 Have you read Mr Vickers's witness stateh 10 don't agree with something that's in a wines
11 A. No. 11 statement, but you haven't filed any witresdence to
12 Q. When you see it, can you have a look at papag 82 12 the contrary and you haven't cross-examineulio
13 and 83. In 82, Mr Vickers explains that: 13 evidence?

14 "On 12 October 2020, liquidator BDO LLBswv 14 A. Yes. We don't accept it, though.

15 appointed to the Engineering Companies." 15 Q. Can | take you to the accounts questionaskgou to
16 And that they were dissolved by a creglito 16 be shown D2/3/94. This is in the first remsr
17 resolution two years later. 17 Professor Lys.

18 So the liquidator was in from October@0Po you 18 Actually, can | change that page refezenan we
19 agree with that? 19 go D2/3/102. We'll start with Visco Engiriegr
20 A. You're talking about 82, right? Yes, thatét -- 20 Your evidence was, this morning, that
21 Q. Soyou agree that all three engineering coiepédad 21 Visco Engineering was the business oppostuiét
22 liquidators appointed in October 20207 22 required urgent incorporation of Zeph.

23 A. That's correct, 26 October. 23 A. Well, the whole three companies were onemrdumay
24 Q. Okay. The 26th and not the 12th? 24 have misled --

25 A. Oh, sorry, the 12th, yes. 26th ... 25 Q. Oh, you weren't distinguishing between them?

Page 161 Page 163
14:02 1 Q. And then in paragraph 83 of the stateni@nY/ickers 14:04 1 A. No, | was thinking of the group. I'm soabout that,

2 concludes that: 2 if | wasn't clear. But we were consideringtttine

3 "a. the Engineering Companies did not feae 3 three companies were the holding company #midKk two

4 business operations in Singapore after 12@ct2020; 4 subsidiaries.

5 "b. it is probable that the Engineeringranies 5 Q. Alright. Okay. So if you're grouping thengéher,

6 did not have significant business operatidies a 6 perhaps then I'll go back to the one | stantitd, so

7 2018." 7 D2/3/94. Thank you.

8 You would agree that if that last statemnien(b), 8 A. Sorry about that. (Pause)

9 is correct, then that means that they woutchaoe had 9 Q. Professor Lys analyses the companies onedyyaon
10 any significant business operations at the that 10 he's starting here with GCS Engineering. Yamusee
11 Zeph purchased them? 11 there's an extract in figure 43 from the hedasheet
12 A. That's just not a true statement. 12 of GCS Engineering. And at 270, can youtlsers
13 Q. You're saying ... 13 Professor Lys says:

14 A. It's rubbish. 14 "Only [one] month prior to being acquitedZeph,
15 Q. You're saying it's not true? 15 GCS Engineering had assets of SGD $1,24&déGet
16 A. Absolutely. 16 assets (book value of equity) of just SGD,$83."
17 Q. Alright. 17 You don't have any basis to disagree thah
18 A. There were accounts for the companies fileAGRA that 18 do you?
19 could have been obtained by this fellow; é&een did. 19 A. Well, | don't have any basis to agree witthibugh.
20 Q. I'm going to show you the accounts in a nenut 20 Q. My question is: do you have a basis to desauwiith it?
21 The Claimant chose not to cross-examin¥ikkers 21 A. Ithink we've put accounts in for this alrgagrhich
22 on that conclusion. 22 I'd have to refer to. | think there's acdsum
23 A. Yes. Well, it's just not credible. It's @y to 23 an evidence of the position of Visco -- sporfy--
24 all evidence. 24 Q. GCs.
25 The other aspect | should comment onlewliiu've 25 A. -- the Engineering balance sheet.
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14:05 1 Q. Soyou're not accepting that Professor\ien he says 14:08 1 A. I'mtalking about the 2019 accounts, tret f19 --

2 he's analysing their balance sheet, thasthdiat 2 Q. | thought you said the 2017 accounts weresaithg.

3 he's doing? 3 A. No, sorry, the 2019 accounts. If you look daive

4 A. No, no, we're not doing that, no. 4 column, you will see "Debt [forgiveness bydifector",

5 Q. And on what possible basis are you contesitiaighe's 5 $795,604. And you asked me -- | think thestjoe was

6 describing the balance sheets, as he sag® he i 6 about the $50,000 profit and loss at the drtiden

7 A. I'm sure the companies had a higher valueadtstage. 7 column.

8 Q. You're sure? 8 Q. lactually asked you a question about -- dl feam

9 A. Absolutely, yes. 9 Professor Lys, and he was talking about tH&820

10 Q. Well, can you tell us where in the materiése's any 10 accounts.

11 evidence of that? 11 A. Well, we had no interest in the company at #tage.
12 A. I haven't got access to the list of exhibifd. can 12 Q. You bought it just after --
13 consult my legal team, | can find out wheis.i 13 A. After that.
14 DR KIRK: Iwonder if | could help. There iseference at 14 Q. After that. So you bought a company whiath ¢hane from
15 the bottom of that table to R-436 and R-68on't 15 reporting revenue of just under $800,0000ih72t0
16 know if we could bring those up. 16 a loss of $210,000 in 2018, and that's ddfteo
17 DR DONAGHUE: If it pleases to the Tribunal, Hhve my 17 business opportunity that you're asking ttietifal to
18 team have a look at those, rather than delapw. 18 accept?
19 A. Okay. 19 A. As| say, I've got no means of verifying th@scounts.
20 DR DONAGHUE: And we'll come back if they -- 20 But we bought the company -- which my eatbstimony
21 THE PRESIDENT: You can do this on re-direcheéded. 21 said -- because we wanted to get into thesingl
22 A. Yes, okay. So maybe move ahead. 22 They had about 60 employees and a whole @igents
23 DR DONAGHUE: Alright. So you said you don't baw basis 23 we wanted to talk to about future opportesiti That's
24 to dispute, but you don't have a basis teeagiith 24 why --
25 what Professor Lys says there. But he satyassets 25 Q. Inthe abstract, that may be true.
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14:06 1 of SGD 83[,087]. 14:09 1 A. We didn't buy it based on the balancetshee

2 Then if we go over the page to 273, yagt 2 Q. But certainly, unless you have some basisiatgly to

3 there's an extract, as Professor Lys puit®it) "GCS 3 attack the analysis of Professor Lys, he atfse end

4 Engineering's Income Statement". And undetrtéble, 4 of paragraph 273:

5 he identifies at paragraph 273: 5 "... itis fair to say ... from a purelpeyational

6 "... for the year 2018, just before thplze 6 perspective and/or as a going concern, GC8&egng

7 acquisition of GCS Engineering in January 2019 7 was hardly a desirable acquisition target."

8 reported only SGD $4,854 in revenue from sewi 8 Based on his analysis of the accounts.

9 rendered, down from SGD $795,438 in the pres/igear 9 A. Well, that's fine. But it's my money, | cgresd it as
10 ... It recorded a loss of SGD $210,133 in82ad was 10 I want. If it was 10 million, | could havpent it and
11 on a similarly negative loss trajectory foe first 11 not worried about the financial result, tchoaest
12 sis months of 2019." 12 with you.

13 Do you have any basis to dispute thatende? 13 Q. Well --

14 A. |think it's misleading. | don't think thaye audited 14 A. Ifitwas an area | wanted to get into oirb®lved

15 accounts. The $795,000, as | understamg,when 15 with, we'd build it up as a business.

16 their business was taken over: debt wasvengiwhich 16 Q. Well, that's actually what happened, is®'tYtou

17 came out of that year's revenue. Thatlscalh 17 didn't do the due diligence or looking asthe

18 remember. 18 accounts. You just -- it was an area --wauted to

19 So in that instance, that would be --ciblet was 19 buy these companies, and so you said, "affard

20 forgiven. You can see "Debt [forgiveness to] 20 them, therefore I'll buy them"? That's whegbpened,
21 ex-director” of 795,604. And that was takehof 21 wasn't it?

22 current operational profits, causing it torgo loss 22 A. | normally buy things | can afford, yes.

23 of -- it may have been 50,000, but sometlikagthat. 23 Q. Well, of course. But here, you didn't caresthier they
24 That was part of the acquisition. 24 were loss-making or not; you just -- you shem there,
25 Q. The acquisition didn't happen until 2019. 25 two days after Zeph was acquired, and yog/uaiem,
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14:10 1 in an attempt to acquire a business pcesen 14:12 1 [3].5 million is insignificant to you inr@yapore when
2 Singapore; that's what happened? 2 you're losing it?
3 A. No, my earlier evidence showed you that weghbthem 3 A. Because one set of assets is tied up in Miogyain
4 ten days after Zeph was incorporated, right? 4 the company, which | explained: all the eggsenn one
5 Q. And two days after the share swap? 5 basket. The other set of assets is assétscina
6 A. Yes, two days after the share swap. We &lewsd you 6 access regardless of what was going to hapilerthe
7 that this was one of the reasons we bought,thas 7 major disputes we were in at the time.
8 because we wanted to enter into the fieldhigfsng. 8 Q. Butthese aren't personal assets of your8aliner;
9 We'd been in shipping before. It was an areavanted 9 these were still corporate assets. Mineralogy
10 to be involved in in Singapore. 10 International Limited buying the -- as yoy,ghe
11 Q. Well, you did say that, Mr Palmer. But what showing 11 $23 billion, both SGD [3].5 million and
12 you is accounts that show companies that alezady in 12 NZD 11.5 million, none of that seems sigmifitin the
13 an advanced state of collapse at the timégaght 13 context of your overall assets.
14 them. 14 A. Well, the $11.5 million in New Zealand wessats that
15 A. Well, these are not audited accounts of dmepany; 15 were directly controllable by me outside kiaeralogy
16 they're an analysis done by a third party miay never 16 Group. The assets that you're talking atveu¢ all
17 have visited Singapore. 17 Mineralogy --
18 Q. Mr Palmer, do you need to have visited Siogajo 18 Q. Sorry, Mr Palmer, can | stop you. You'velshat
19 analyse corporate accounts? You're talkiogiza very 19 again: "outside the Mineralogy Group".
20 eminent expert in -- 20 A. Yes.
21 A. Let's say they were worth nothing: it wouldka no 21 Q. Didn't you say that that property was acabing MIL?
22 difference to me. | wanted to get into fieltl of 22 A. Itwas acquired by MIL. But --
23 endeavour. There were 60 employees thdrey Aiad 23 Q. Soit'sinside the Mineralogy Group?
24 facilities in Singapore, they had long-teaades over 24 A. No. MIL is a New Zealand company.
25 labour import areas and they had Singapceedes, 25 Q. Yes.
Page 169 Page 171
14:11 1 which were very valuable. 14:13 1 A. Mineralogy is an Australian company, rigtso they're
2 Q. Sothe disagreement is not as to whether tdeesints 2 different.
3 are accurate; it's that you're saying you'tizhre? 3 Q. MiL is the holding company of Mineralogy.
4 A. Well, I'm a very cavalier person. If you'vetg 4 A. Yes, and | own MIL.
5 $23 billion of assets, you tend to be notvooried 5 Q. | appreciate that.
6 about the odd million or two. 6 A. Sothat's --
7 Q. Okay, so you were happy. You spent, inclutthags to 7 Q. And all of them are inside the Mineralogy Grau
8 this -- | think $3.5 million you spent to acguthem 8 A. Hold on. No, that's not true. If Mineralogges into
9 and then you loaned another $1/1.5 millighjrik. Is 9 liquidation, at that time I'd still own MIL dri'd
10 that right? 10 still own the park in New Zealand. That waportant
11 A. Ican'trecall, to be honest. 11 to me, because | had all my assets tied open
12 Q. Professor -- 12 company.
13 A. Icanrecall it was $3.5 million, the acqtisi. 13 Q. All the $23 billion?
14 Q. The purchase, yes. 14 A. Basically, yes.
15 A. Ican'trecall the loans. 15 Q. Okay.
16 Q. Okay. And ultimately, you lost about 91%ihat 16 Now, we'll do this same exercise moreldyifor
17 investment; do you agree with that? 17 the other two engineering companies. CaRaimer be
18 A. | think it would be in that order. 18 shown D2/3/102, which is paragraph 297. ®hike
19 Q. Butyou've said: if you've got $23 billiomuydon't 19 same analysis by Professor Lys of Visco Eewging.
20 worry too much about spending $3.5 million? 20 You can see figure [47], the extract friben
21 A. That's right. 21 balance sheet. And then in the paragramwh@97:
22 Q. Can we contrast that answer with your eviddmafore 22 "... Visco Engineering had assets of
23 lunch that you got significant comfort fropeading 23 SGD [$1.6 million or thereabouts] and neetss
24 11.5 million with Mineralogy in -- why is hat 24 (book value of equity) of SGD $73,831."
25 11.5 million is significant to you in New Zaad and 25 Do you have any basis to dispute that?
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14:114 1 A. No. 14:17 1 Q. He doesn't say "proper"”, he says "elabbrat
2 Q. Then over the page at 300, you can see there's 2 A. Well, he doesn't have anything at all. Wedlauhese
3 an extract from the income statement for 3 companies because they had substantial céore$fom
4 Visco Engineering. And at 300, it says: 4 the Singapore Government and they conducteairder of
5 "... just before the ... acquisition ob&f ... in 5 facilities which were available at ports, whigere not
6 January 2019, for the year 2018 Visco ... nteploonly 6 easy to come by.
7 SGD $39,500 in revenue from services rendel@an from 7 Q. Okay. So that's another example of evidemaieypu're
8 SGD [$1.26 million] in the previous year t.rdcorded 8 now giving that appears in none of your sevitness
9 a loss of SGD $112,336 in 2018. Combined thighfact 9 statements, Mr Palmer.
10 it also had negative ... earnings, Viscoas hardly 10 A. I'mjust answering a question.
11 a desirable acquisition target ..." 11 Q. Well --
12 Do you have any basis to disagree witheh 12 A. Ican sit here, if you like, and parse yoerosections
13 figures? 13 of my witness statement, or | can give yoamrswer.
14 A. Well, | think it was a desirable acquisiti@mget 14 Q. Well --
15 because of the licences it had to operaséngapore 15 A. You'd prefer an answer, wouldn't you?
16 and the facilities it had control over. 16 Q. I'would prefer an answer.
17 Q. Going on to 324, which is D2/3/110. This is 17 A. That's what I've given you.
18 Visco Offshore Engineering. Same table yausee at 18 Q. Butyou're giving explanations for the aciiois of
19 [figure] 50 extracting the balance sheetd &ren in 19 these companies of a kind that --
20 the paragraph below: 20 A. Thatyou're asking me for. You're askingwiat's
21 "Before being acquired by Zeph, Viscosbifre 21 the -- and I'm giving you the answer.
22 Engineering had assets of SGD [$1.3 million o 22 Q. Sois your evidence now that you acceptttiegt were
23 thereabouts] and net assets (book valugf ...) 23 loss-making but there were other good reasons
24 SGD $80,952." 24 purchase them, or you thought that they wesfitable,
25 Do you have any basis to dispute that? 25 or you didn't know?
Page 173 Page 175
14:16 1 A. Well, as | said, these are not the auditabunts of 14:18 1 A. Our evidence has always been that we paechthose
2 the company. 2 companies because we wanted to get into thieena
3 Q. And at 327, having extracted the income stateém 3 sector, and that they had significant liceraoes
4 Professor Lys notes that there was a smdit pnade 4 facilities in Singapore which we thought weldanvest
5 by Visco, but he says: 5 in and expand. That's our evidence.
6 "... the business slowdown began at keast." 6 Q. And this was sufficiently urgent so you did it
7 I'm reading the last line on the page: 7 immediately, as the first thing Zeph did?
8 "... began at least ten months before cCstarted 8 A. Yes, it was pretty hard to get governmentiges and
9 affecting the business environment in Singapwith 9 concessions. So when it became available,
10 the first lockdown ... on April 7, 2020." 10 Michael Mashayanyika thought we should maviekdy, and
11 Do you have any basis to dispute that? 11 | accepted his recommendation and did it.
12 A. No. 12 Q. Okay. So you moved quickly, you acquiredtatte
13 Q. Now, can | show you paragraph 343, whichd8[116, 13 businesses. What did you do with them? \fiseyou do
14 where Professor Lys says: 14 with these licences and facilities and achges?
15 "In summary, while the record does nowjte 15 A. Well, the first thing we did was to look het
16 sufficient evidence to perform an elaborai@ation of 16 conditions of the Indian workers that wereught in to
17 these three engineering [companies], my weuigheir 17 be contract labourers on ships, and we thidbhghthey
18 financial statements indicates that theiu@alas 18 weren't up to a proper human rights standard! then
19 substantially less than SGD $3.5 million, ethis 19 we increased those facilities and tried tkavsure
20 incidentally is almost 15 times the book eaddi their 20 there was additional concessions. In Singaoe
21 combined equity shortly before the purchase.” 21 human -- the health and safety regulationsrimigrant
22 Do you have any basis to dispute that? 22 workers are less than they should be, anthacgtame
23 A. Well, he's correct: he doesn't have any hiagi® 23 as Singaporean workers. So that was oticfireern.
24 a proper analysis of the companies or thetas$ 24 Q. So that's good: you looked after your workers
25 the -- of the licences -- 25 But from a business point of view, whidtybu do?
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14:19 1 If you were buying these to get concessiom 14:22 1 substantive business operations in Singdpam
2 facilities, did you use the concessions anilitias? 2 immediately after the incorporation of Zephas to
3 A. Yes, we had them modernised. We went intoesom 3 attempt to resist a denial of benefits clatists
4 additional contracts to provide -- from memadiryvas 4 what was really going on?
5 additional food, cleaning and stuff like thate -- 5 A. No, | don't agree with that. That's not true.
6 Q. Food and cleaning of the facilities? 6 Q. And supportive of the idea that that is tgm) never
7 A. Food, so that people can eat. They had te tiaee 7 did anything with the business opportunitie you
8 meals a day instead of one, for example. &ked of 8 suggest so urgently required the change ipldres
9 things became a priority when | realised thistwas 9 that you had previously made?
10 more like a labour hire company getting cHabpur 10 A. That's not true either.
11 from India, and for that reason they had good 11 Q. Alright.
12 concessions where they could work cheap ips.sh 12 Can | ask you now about the Kleenmatit jo
13 My first concern was for the wellbeingtloé 13 venture.
14 workforce. And so we did invest a lot moddidonal 14 A. Sure.
15 money to make sure we could deal with thosgs. And 15 Q. You entered into that joint venture on 24udayn 2020?
16 there was a lot of family complications, whididn't 16 A. Yes.
17 deal with but other people did, that we wditemake 17 Q. That was about a year after Zeph acquired the
18 sure were correct. 18 engineering companies?
19 Q. Allright. But -- 19 A. Roughly.
20 A. So we corrected the situation. And then inas it 20 Q. Roughly. You were introduced -- you found @oout the
21 2020, | think, as you say, October, it wasdid we 21 Kleenmatic companies via a Mr Vincent LimtHat
22 should liquidate those companies and we dhetiirn 22 correct?
23 those people to India with their familiestwét cash 23 A. ldon'tknow. | was dealing with Michael Mayanyika
24 payout, which is what we did. 24 in our organisation. | don't know who hecdssed it
25 Q. You make it sound like you acquired thesepzaores as 25 with.
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14:21 1 a humanitarian endeavour. 14:23 1 Q. Can Mr Palmer be shown E2/416/2, whidxisibit R-416.
2 You say it was a great business oppostuhitt 2 (Pause) Yes, E2/416/2.
3 justified bringing forward a restructure thats 3 A Yes.
4 waiting for the royalties judgment for mongrl months 4 Q. Mr Palmer, I'll come back to you, but I'm told've
5 and months. I'm asking you, from a busin@godunity 5 found in the record the audited accounts heyre
6 point of view, whether you ever did anythinighvthe 6 exactly the same as the figures that Proféssor
7 business opportunity that urgently requiresd th 7 records in his statement. Does that change yo
8 restructuring. And you've answered now twibeut how 8 evidence in any respect?
9 well you treated the workers. Can you ansher 9 A. Well, no, it could be. | wasn't looking attfaspect
10 guestion about what you did, if anything hvitie 10 of the business.
11 business opportunity that was so urgentitichinged 11 Q. You were critical of Professor Lys in parttbe basis
12 all your plans? 12 that you said the figures he was using weren'
13 A. Well, we made a decision that it wasn't warnperating 13 A. I don'tthink he's looked at the companyhasn't
14 under those sort of conditions in Singapdwed if you 14 visited Singapore and inspected their as$¥essaw
15 look at the opportunities that were thereyth our 15 them, we wanted to buy them. Anyway ...
16 competitors were operating on that sort aélland 16 Q. For the record, the exhibit is C-543, bubhivtake
17 we thought we wouldn't continue to do it. 17 time to go back to it.
18 Q. Mr Palmer, can | suggest to you you're jusiting this 18 A. Okay. Is this what you want me to talk aBout
19 up. 19 Q. lIwantyou to look at the document in frofyau.
20 A. Well -- 20 A. Yes.
21 Q. You're making this up as you sit there. 21 Q. You can see there an advertisement for ditéhie
22 A. Well, don't ask me the question if you devént the 22 Cleaning Services Company"; do you see that?
23 answer, okay? 23 A. Mm-hm.
24 Q. | suggest to you that the sole reason thaagquired 24 Q. And the advertisement says, scrolling dowerpémge,
25 those companies urgently was to create theasipnce of 25 it cleans a variety of places: offices, canghdums,
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14:24 1 retail locations, commercial, industriailings. 14:27 1 Q. Now, can | show you part of the Claimapiesadings in
2 "The Company has currently 200 staff (idahg 2 this proceeding. It's B/2/177, should be geaph 450.
3 cleaners) with estimated yearly revenue ranfjom 3 Thank you. You can see the heading theree'Diat
4 $4.5 mil to $5 mil. 4 Assessment”. So this is in the Claimant's BODand
5 Gross Margin [is] estimated [at] 15% t8&20 5 you can see in the last sentence of 450:

6 Estimated yearly ... profit[s] [of] $456k $500k" 6 "The Claimant's position is that the d&dethe
7 A. Mm-hm. 7 assessment of substantive business actiinties
8 Q. Would you agree that that is the advertiserfuent 8 Singapore] is 13 August 2020, the date of the
9 Kleenmatic that brought the company to Zeptiention? 9 Amendment Act."
10 A. ldon't know. Michael Mash brought it to mgention 10 A. Yes.
11 when he returned from Singapore. So | dowtv if he 11 Q. Do you see that?
12 saw this advertisement or what happened. 12 A. lcan see that, yes.
13 But | do know from looking at the adveetinent 13 Q. So that's saying that the question that thrifial
14 it falls within the parameters -- we weretiget 14 needs to answer is whether Zeph had subsanti
15 I think about 2% or 3% for the funds we haderm 15 operations on or before 13 August 2020. Yuderstand
16 deposit, or on deposit generally with baaksl this is 16 that?
17 showing a yield close to 10%. So it wouldehbeen 17 A. No. Iflcanread it, | can perhaps deahviit
18 something that Michael would have known wal@have 18 (Pause)
19 purchased. 19 So it's saying that 14 October is the dgtwhich
20 Q. On the one hand, though, Mr Palmer, you"$apuld 20 you must issue your ...
21 splash SGD 3.5 million without thinking abdutecause 21 Q. No, it's saying the Respondent contendstieat
22 | earn that in two days", and then this limisiness 22 conditions must be satisfied by no later than
23 that makes in a year $0.5 million. It's tinyhe 23 14 October, when the dispute arose. And Zagh the
24 comparison of your business operations? 24 date is 13 August 2020, the date of the Ammamd Act.
25 A. Alll can say is this was the business. Malsaw it, 25 A. That's right. And the admissions that | peihout
Page 181 Page 183

14:26 1 we approved it and went ahead and botgirid we have | 14:29 1 yesterday were four admissions sayingttieatommon

2 built it up since that day to today: it's got 2 ground now was 13 August 2020.
3 $173 million in assets and $12 million as rexe 3 Q. Okay. So what I'm putting to you is that ymaerstand
4 Q. The cleaning company has $173 million in a8set 4 that what that means is that the factual ¢prest
5 A. That's correct, and it's on the record. Yoly bave 5 whether Zeph had substantive business opesatio or
6 to read the evidence. 6 before 13 August 2020?
7 Q. Well, the evidence you flashed up when youentbdt 7 A. Yes.
8 claim in your opening yesterday looked like th 8 Q. Yes. Now, you showed the Tribunal a reasgriebthy
9 consolidated Zeph accounts. Are you drawing 9 video yesterday of what was described as Zeptniual
10 a distinction -- are you suggesting thatdle=nmatic 10 Chinese New Year party?
11 part of the business, as opposed to Zeplding 11 A. That's right.
12 its ... 12 Q. That being a party that was held this yes20P4;
13 A. I think if you look at the evidence and havieok at 13 that's right, isn't it?
14 the accounts, I'm sure that Zeph has gotaens 14 A. It would have been held sometime in Februatyink.
15 millions of dollars in Singapore at the momen 15 Q. Yes,in 2024?
16 Q. That Zeph does have. 16 A. 2024.
17 A. Sorry, that the Claimant does, yes. 17 Q. So years after the date that the Claimamsds the
18 Q. Okay. So you claim -- 18 date relevant to the assessment?
19 A. Ithink its profits were in the order of $ddfllion. 19 A. Yes, that's right.
20 Q. $12 million. 20 Q. My question to you, Mr Palmer: if it's an aah
21 A. That's the profits of the business, yeshefwhole 21 Christmas party, where is the video of th202@arty?
22 operations of Zeph in Singapore. | thinkt {at -- 22 A. We have all of those, and we can certainnsthem.
23 that was put up yesterday. That's overexyaar 23 Q. Oh, so you have them?
24 period. So there's been a lot of activelireroent and 24 A. Yes.
25 the business has developed substantially. 25 Q. So you chose to submit evidence about 262dad of
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14:30 1 about 20207 14:32 1 referred to by number later.
2 A. Well, we chose the most recent things to stiwv 2 Soin 3.1:
3 ongoing commitment we have with Singapore. 3 "The joint Parties propose:
4 Q. The ongoing doesn't matter, though. You must 4 (a) To operate all the businesses of duesi
5 appreciate, based on your own pleadingsythat 5 Party and the Third Party ..."
6 matters is what happened as at the date petste 6 That's the two Kleenmatic companies:
7 Are you seriously suggesting that you hadekatence 7 "... existing prior to the execution ofsth
8 and you chose not to provide it? 8 agreement which have on execution ... bectimeg [
9 A. We're very sorry we didn't provide it. Bueth's 9 Joint Venture Property."
10 probably a lot of evidence we haven't projdmit 10 So you agree there that the focus ofdinis
11 we don't think it's necessary for our cask are 11 venture is on the pre-existing business#iseof
12 concerned with winning our case. 12 two Singaporean companies; yes?
13 Q. Well ... 13 A. Well, it's not limited to that. That's whgs
14 A. I'm sorry, but we didn't want to assist then@nonwealth 14 establishing at the moment.
15 with its case. 15 Q. Well, "To operate [those] businesses”, thatat it
16 Q. Well, notwithstanding your protestations dkioting to 16 says?
17 assist the Tribunal to dispose of thingsifitly, 17 A. Yes.
18 what you seem to be saying is that you deltbly 18 Q. Andthenin [3].2(a):
19 provided evidence of a situation severalyaéer the 19 "The Parties acknowledge that with effemn the
20 date that you agree is the relevant datthéor 20 Commencement Date, [they] have been assd@ate
21 Tribunal's fact-finding purposes. Is thatwou're 21 a joint venture for the following purposes:
22 saying? 22 (a) To carry out all businesses previpaalried
23 A. Well, we're saying that we believe that vidgbows the 23 out before the date hereof by the Secong Bad the
24 development of the business, how it was rrmd,its 24 Third Party ..."
25 connection with Singapore. 25 A. Yes.
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14:31 1 Q. None of which is relevant to whether Zeati 14:33 1 Q. Soit's again to carry out the pre-exiskinsiness of
2 substantive business activities on 13 [Aug2B#0. 2 the two Singaporean companies; you agreethatf?
3 A. Well, our position is that anything you arerdpthis 3 A. That's correct, yes.
4 morning in my cross-examination is not relévan 4 Q. Now if we could go on to clause 10, "Meanifigant
5 foreseeability, which is what -- you've adedtthe 5 Venture Property”, which will come up in a nemh
6 Amend[ment] Act wasn't foreseeable. 6 "In this Agreement, Joint Venture Propengans all
7 Q. Let'stryto focus -- 7 property and assets from time to time of thietJ
8 A. Solthink what you're doing is crazy. 8 Venture including:
9 Q. -- onthe questions you are being asked, Ninéta 9 (a) the property of the Second Party ardrhird
10 Can we show Mr Palmer E1/461/1, which is 10 Party and their business owned prior to ¥eew@tion of
11 Exhibit C-469. Sorry, E1/469/1. That's wbht 11 this agreement ..."
12 | said, sorry. 12 So it's the property and assets of tloe tw
13 You recognise this is the joint ventueeAzen Zeph 13 Singaporean companies; do you agree witR that
14 and the two Kleenmatic companies? 14 A. Existing prior to this agreement.
15 A. ldo, yes. 15 Q. Yes, the pre-existing property of the twog8jporean
16 Q. I'm going to ask a few questions about thisement. 16 companies.
17 Can we start with clause 3.1, which is tirages in. 17 A. And:
18 A. Will you put that up there? 18 "Any other property or [joint venture].of
19 Q. Itwill come up in a moment. (Pause) 19 description, whether real or personal, aeguivith
20 "Overview of the purpose of the joint wee 20 funds of the Joint Venture."
21 "3.1 The joint Parties propose: 21 Q. Indeed, yes.
22 (a) To operate all the businesses ..." 22 A. Okay.
23 I should perhaps have shown you -- serttye 23 Q. Atthis point, Zeph is not contributing prageor
24 first party is Zeph, the second party is ®lenmatic 24 anything: it's just taking the property o tiwo
25 and the third is Kleen Venture. So you sgé them 25 existing Singaporean businesses and sayiihgt's the
Page 186 Page 188

51 (Pages 185 to 188)

Trevor McGowan Amended by the parties



Day 2 -- Hearing on Preliminary Objections

Zeph Investments Pte Limited -v- The CommonwedftAustralia

PCA Chige 2023-40 Tuesday, 17 September 2024

14:34 1 joint venture property"?

14:36 1

a couple of years later, when you actudtyuired the

Page 190

2 A. | think we contributed about $700,000. 2 businesses. But that wasn't until 2022, ¥#as i
3 Q. You made a payment to acquire the joint vervur 3 A. That's not true. We acquired the businestias
4 A. $700,000, that's what we contributed. Theyevahort 4 document evinces, the joint venture -- theyevjeint
5 of cash. 5 venture property at that time, which meansiaca 90%
6 Q. Inclause 11 -- sorry, | should note 10.4 kefee get 6 interest in them at that time. That's thaleg
7 to 11. It's on the same page. "Initial Jblenture 7 position.
8 Property" is: 8 Q. When | said you "acquired" them, you purchaked
9 "... all ... the assets of the SecondTdmial 9 companies, they became subsidiary compan232a?
10 Party ... prior to ... [the] Agreement.” 10 A. The companies became subsidiary companies lat
11 So all of the existing assets of the 8vmaporean 11 We acquired the last 10% of the joint veninrihe
12 companies are the initial joint venture propeYou 12 companies later, and we continued to tradertie
13 see that? 13 name of Kleenmatic because that had beametine that
14 A. Yes, that's right. 14 was known in the market.
15 Q. The "Joint Venture Bank Accounts” in clause 1 15 Q. Yes.
16 "The Bank accounts of the Second ... Tamdl Party 16 Can we please keep the joint venture mect
17 [are] deemed [to be] Joint Venture Bank Actsu 17 available -- I'm going to come back to ibut can
18 So the existing bank accounts of theSimgaporean 18 Mr Palmer be shown E2/615/1, Exhibit R-6This is
19 parties are to be thereafter treated amihe j 19 an email from Vincent Wong to Bernard Wong.
20 venture bank accounts. Do you agree witt?tha 20 Do you agree that Vincent Wong is Zephitor?
21 A. That's what it says. 21 A. Yes, | think that's right. He's not the daadihe's
22 Q. Yes. Andin 11.2, all of the costs and ezpsrof the 22 working for the company, the audit company.
23 joint venture are paid from the joint venthask 23 Q. Sorry, he works for the audit company?
24 account -- 24 A. He works for the audit company. He's notatiial
25 A. That's true. 25 auditor.
Page 189 Page 191
14:35 1 Q. -- and all revenue is deposited into ofre j 14:37 1 Q. No. He works for the audit company.
2 venture -- 2 Bernard Wong is one of Zeph's directorstae
3 A Yes. 3 chief investment officer?
4 Q. Soreading 11 as a whole, the bank accourie dfvo 4 A. He's responsible for all the accounting fuortsi of
5 Singaporean businesses stay the same, athsteand 5 Zeph, as well as Mineralogy and everyone.
6 expenses come out of those bank accountbgall 6 Q. Alright.
7 revenues goes into those bank accounts, bjutsiveall 7 Looking at this email, can you see thahen
8 those bank accounts now the joint venture lbackunts? 8 second paragraph under "Background":
9 A. No, there's a change in ownership of the ptgpe 9 "Under the JOA ..."
10 They're now accounts on behalf of the joértture, 10 Which is the joint operation arrangement.
11 which is subject to this agreement, and thenen't 11 A. Yes.
12 previously. 12 Q. "... the joint operation encompasses aleiigting
13 Q. Well, this agreement sits over the top. \Buat's 13 businesses of OK [One Kleenmatic] and KV @fi&/enture]
14 actually there is the same companies witlséinee bank 14 prior to the joint arrangement ..."
15 accounts doing the same business? 15 A. That's true.
16 A. Well, we are buying a business, we're gaitg a joint 16 Q. "... the participating interests of the Comp@K and
17 venture together, and they've agreed toato th 17 KV being 90%, 5% and 5% respectively."
18 structure. 18 A. The "Company" is Zeph, right?
19 Q. You've agreed to give them $700,000; theggreed to 19 Q. Yes.
20 keep doing exactly what they were doing tefor 20 A. Being 90%.
21 A. Yes, and we'll know -- yes, at this dateit Bu 21 Q. Yes.
22 additional things have happened since welgerne 22 A. And then 5% interest in the joint venturedach of
23 involved and we've expanded the businessydure 23 the other two Kleenmatic [companies].
24 not asking me that question. 24 Q. Indeed.
25 Q. No. Well, additional things happened paléidy 25 A. That's at that point in time, right?
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14:38 1 Q. And then in the next paragraph, you se¥ikitent Wong

Page 194

14:40 1 100% owned by us.
2 wrote: 2 Q. Can we go back to the joint venture, whicB1$169/11,
3 "Important point: Since the Joint Ventsire' 3 Exhibit C-469.
4 operations are entirely sourced from the lassin 4 | invite you to have a look at clause 24,
5 activities of OK and KV ..." 5 "Employment of joint venture parties”. Soétre
6 The two Singaporean companies: 6 agreement was:
7 "... and both entities keep separate €&izhn 7 "The Second Party ..."
8 records, there is no separate bookkeepingtaiaéd for 8 Kleenmatic, | think:
9 the Joint Venture itself. This means thempois 9 "... shall transfer, as directed ... itppoyees
10 general ledger available ..." 10 to the First Party [Zeph] for their employrhenbe by
11 So the important point is that, in additio 11 the First Party within 29 business days,aasqf
12 having their own bank accounts, and payihthel 12 [the] Joint Venture ..."
13 expenses in and out and revenue going imatydhere 13 So the employees have to be transfeorgéph
14 is also no joint venture bookkeeping. s the 14 within a quite short timeframe, but still gpaiut of
15 existing books of the two Singaporean congshi 15 the joint venture account. So the emplogees
16 A. Can | answer that for you? 16 transferred to Zeph, but they are still gaitof the
17 Q. Yes, please. 17 bank account of Kleenmatic?
18 A. No, that's not right. Each of the partiespse 18 A. Well, Zeph was the --
19 separate books. 19 Q. That's the deal?
20 Under Singapore law, which is different t 20 A. That's okay, as it's paid out of the joinituee
21 Australian law, if you're in a joint ventuaed someone 21 account. But it becomes the joint ventumant on
22 has got a minority interest -- I'm not suteit is; 22 execution of this agreement. So the empdgee being
23 I think it's less than 10% -- they're shown a 23 paid out of the joint venture account. Budier
24 subsidiaries of the company with the majterist, 24 Singapore law, they have to have a nominal@yer,
25 like we had 90%. So even though these coileparere 25 an entity that's responsible for their supeuation,
Page 193 Page 195
14:39 1 independently owned, they're still showmar 14:42 1 their wages and things like that, and bse@ eph was
2 subsidiaries because we've got control obtisiness, 2 the major joint venture holder, it became Zephere's
3 and that's why it's all accommodated undegégiore 3 nothing unusual about that.
4 accounting. 4 Q. Areyou saying: as a matter of Singaporean tlagv
5 That's the explanation | was given. 5 employees had to be transferred from Kleemmntazeph?
6 Q. Butthe important point, as identified by 6 A. There had to be one person that was respensitd it
7 Mr Vincent Wong in this emalil, is that thedircial 7 was decided that because Zeph had 90% shdirghdhey
8 records are kept not by Zeph but by the OKK¥id 8 were the obvious party -- sorry, 90% jointtuee
9 entities. Both entities keep separate firanci 9 participating interest.
10 records; there is no separate bookkeepingpégoint 10 Q. But this clause doesn't say, "All the empésyeust be
11 venture. 11 immediately transferred"; it says "as dirddig [the]
12 A. Well, this is -- there is separate bookkegfor the 12 Manager". So Zeph got to choose who wasfeaed
13 joint venture in Zeph's accounts, as faras bware. 13 over?
14 Q. So you're saying that what Mr Wong, who wddkshe 14 A. Yes, we got to check if there was anyone \wated to
15 auditor, says to Mr Bernard Wong is just wydn 15 sack. But it all had to happen within 29ibesss days,
16 A. All I'm saying: the legal position is that wemn 90% of 16 that they had to be free of that obligatind af that
17 the assets. At this stage, we owned 100&ecdissets. 17 burden.
18 This is at 31 May 2024 this year. 18 Q. Well, that was the case for the second party,
19 Q. I'm not asking you about that. I'm asking gbout the 19 Kleenmatic. But if you read on in the clauseer the
20 bookkeeping. And what Mr Wong seems to gaite 20 page:
21 clearly he says the operations are entiglyced in 21 "The Third Party shall transfer, as deddy
22 the business activities of OK, and that tregéies 22 [the] Manager, its employees to a party thatManager
23 keep separate financial records. Is he vi@ong 23 may nominate within 29 Business days of such
24 A. He's wrong, yes. It's under a joint ventudad this 24 nomination ..."
25 year, as you say, we bought the other corapattiey're 25 A. Yes.
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14:43 1 Q. So with respect to the employees of Kiéenture, they 14:45 1 is $500,000 a year. Now, it's not a b&dstment to
2 could stay with Kleen Venture unless you dedidt some 2 stick in 700 grand and get 500 out in the fiesr,
3 subsequent point that you wanted them trenesfeo 3 is it?
4 Zeph. That's right, isn't it? 4 So you've been criticising us for not hgwjood
5 A. Yes. That was subject to review by the marsag€here 5 business acumen; you shouldn't criticise --
6 were different sections of the business whieke doing 6 Q. laccept the force of the fact that you dicchase the
7 different jobs, and that particular compangt aavhole 7 right to 90% of the profit, such that it is.
8 range of jobs that they were doing: they hagirness -- 8 A. And the assets, which were valued at $650000e
9 it was decided that it may disrupt them. Batsaid 9 slide you put up.
10 we wanted to have the authority over them -- 10 Q. What | am suggesting to you is that the tralpable
11 Q. Butit's quite inconsistent with the ided there was 11 thing you acquired was the capacity to saphzhas
12 some obligation under Singaporean law tteatired them 12 140 employees.
13 all to be moved across, as the explanation? 13 A. Well, it does, and it did have, and it's guire now.
14 A. No, | didn't -- that wasn't the explanatiorhe 14 Q. 140 employees who are still carrying out tydlee
15 explanation was that under Singapore law hawue to do 15 same cleaning business that they were cgroyih--
16 certain things and certain obligations. Andas felt 16 A. Well, that's just not true. They're all dpififferent
17 by the owners of those companies that, seleéygonly 17 duties. We've got a whole new division efladies
18 had a 5% interest, that the majority owngrblei the 18 which go out with all the major companieSingapore,
19 person that's responsible for those activit®uch as 19 and we hire them out to deliver tea and totter
20 you can be fined if you don't pay your CRetera, if 20 activities. There's all -- the businessdrasvn
21 you don't do certain things for health arfdtga So 21 substantially from this time.
22 we've accepted those obligations. 22 Q. And your evidence is that that business drasvt
23 Q. When you say it was "felt by the owner[]"uymean by 23 a sufficient rationale for why a large anevpdul
24 you? 24 Australian mining company has gone into & kih
25 A. No, the owners of Kleenmatic. You're talkaigput when 25 business activity that it had never donefleedmd
Page 197 Page 199
14:44 1 the joint venture was signed. At thagestdt wasn't 14:47 1 doesn't do anywhere else in the world?
2 100% us; it was a joint venture. So they et if 2 A. No, we wanted to establish an identity in &jpgre and
3 you're getting 90% of the revenue, you caa &% of 3 to be ready to raise funds for our coal ptojebich
4 the risk and you can look after those thimgsdon't 4 we still do.
5 want to be responsible. 5 Q. Butyou can't be seriously suggesting thatsg&4,
6 Q. What | want to suggest to you, Mr Palmerh & fair 6 requiring the transfer of cleaners to you inith
7 reading of this agreement is that by payingr yo 7 a month, had anything to do with your coaficing
8 $700,000, the agreement that was reachechathe 8 rationale?
9 joint venture would carry on exactly the sd@usiness 9 A. Under these arrangements, we gained a projperty
10 as had been carried on before -- it saigxising 10 Singapore as a headquarters in real estataye
11 business previously carried out by the saor&ers -- 11 gained two corporate lawyers, and also cttaith
12 paid out of the same bank account, with negejoing 12 a whole range of companies in Singapore, s
13 into the same bank account and expenses paitg@ut 13 grown. And it's been a very happy experience
14 of the same bank account. And the only ttiag 14 Q. Soyou are saying you acquired --
15 changed, the one thing that changed wagdat 15 A. I'm mean, the business --
16 required, in clause 24 -- or Zeph requirdtie-right 16 Q. You're helping [raise] coal [financing] frahis joint
17 to require employees that were going to datbaning 17 venture; is that what you're saying?
18 to be moved from their existing employer ép& 18 A. The reason I'm in business is to make mooeni/self
19 That was what you bought? 19 and to have a good time. And I've quite wtlogiving
20 A. Well, that's just not true. It's a joint were that 20 those people a good opportunity in the titlighase of
21 requires the profit be split 90% to us anth16 him. 21 my life. | don't see why | should just husthany
22 And that's a big change, because previo@l§alof the 22 money, sit in a room and continue to min&sadl my
23 profit would have gone to them; now 90% imgdao us. 23 life.
24 And as you said earlier, their aftergeoit -- 24 Q. Mr Palmer, | suggest a far more plausibléyaisais
25 if we do accept that that's the advertiserfoerit -- 25 the one reflected in the letters that youteved the
Page 198 Page 200

54 (Pages 197 to 200)

Trevor McGowan

Amended by the parties

Tuesday, 17 September 2024




Day 2 -- Hearing on Preliminary Objections

Zeph Investments Pte Limited -v- The CommonwedftAustralia

PCA Chise 2023-40

14:48 1 time, which was, "We want to bring an stweent claim 1451 1 agreed to be taken by the initial memibéne
2 if you take unilateral action against us urtberState 2 Company ..."
3 Agreement, and we claim to have started bssine 3 A. Sure.
4 activities in Singapore". 4 Q. My question is: you would agree that immediyapeior
5 A. ljustreject that. These things were allgepng 5 [to] -- I'm talking about immediately prioron
6 independently of each other and, you know -- 6 after -- the share swap, MIL could not andrait
7 Q. ltwas all just a coincidence? 7 contribute anything of value because it hadsgket?
8 A. Well, the Commonwealth has admitted in theseeedings 8 A. It's not -- | just can't agree with that. Yeed to
9 that the Amendment Act was not foreseeabtew!®/ are 9 see the whole thing in context. And the cxritethat
10 you arguing a position which is contrary ¢aiyside's 10 the Australian Government, by legislatiothieir tax
11 admissions? Otherwise we'd have brougbf &fie 11 legislation, and by their legislation by tleious
12 information up about your ministers, how theted 12 states for land tax, requires: if you're doin
13 illegally and against the law, criminally aidilly. 13 a corporate structure such as a share svdaypanwvant
14 Q. Ultimately, Mr Palmer, it will be a matterfo 14 to get a rollover relief so the transact®nat
15 submissions about what admissions have arshtdeen 15 taxable, you must start off with that comphaying one
16 made, so I'm not going to debate that questith you. 16 share only, and the share swap must bedmame
17 It will be for the Tribunal to decide. 17 amount of total shares.
18 A. Certainly. 18 That's required if we want to avail olfreéthe
19 DR DONAGHUE: Can we turn to a different topicerry, one 19 restructuring requirements, which is setiout
20 moment, please. (Pause) 20 the Australian Taxation Office and whiches$ gut in
21 Really for the record, for the Tribunyady will 21 the land tax legislation, | think, in both
22 recall there was debate about Professor g $ree 22 Western Australia and Queensland.
23 audited accounts or not. | gave the Tribonal 23 Q. That may explain why you structured the skar@p as
24 reference, which was C-542: that was foradribe 24 you did. But you signed a resolution thad 84IL has
25 three engineering companies. The other éfewences 25 no assets and liabilities other than ong fodiid up
Page 201 Page 203
14:49 1 are C-543 and C-544. They are the auditedunts for 14:52 1 share at the time?
2 all three companies and they all align with 2 A. Atthetime. We needed to do that --
3 Professor Lys's chart. 3 Q. That was true when you resolved it?
4 THE PRESIDENT: So they correspond to what webemns- 4 A. Yes, sure.
5 DR DONAGHUE: To what you've seen in -- 5 Q. Okay. And you similarly -- and this is E1/[83158,
6 THE PRESIDENT: --in the different figures in thes 6 the equivalent resolution for Zeph.
7 report 1? 7 A. This was a different date though, wasn't it?
8 DR DONAGHUE: That is correct. 8 Q. Yes.
9 THE PRESIDENT: Thank you. 9 A. There had already -- in between here, thedealr@ady
10 DR DONAGHUE: Can Mr Palmer be shown part of BRHC-[63], 10 been the share swap for MIL; is that right?
11 whichis avery large exhibit. It's E1/686./ 11 Q. That's correct.
12 Hopefully you can see on the screen ligieis 12 A. So this is a different date.
13 arecord of a resolution of the sole direetteing 13 Q. Sothis is a resolution about Zeph, not abtil®
14 you -- of Mineralogy International Limited. 14 A. I'mjust trying to put it in context, so wertdt think
15 A. Mm-hm. 15 it's all being swapped --
16 Q. This precedes the share swap by which Mliuised its 16 Q. No, no, of course not. It's a different date
17 shares in Mineralogy. 17 Can we just see the top of that docunpéedse.
18 A. Mm-hm. 18 It's E1/63.1/158.
19 Q. You can see: 19 So you can see this is "Mineralogy Ireéiomal
20 "The director [of] the Company [has] beegistered 20 Pte Ltd", so that's Zeph; you agree?
21 on 14 December 2018 and that: 21 A. I'll just have a quick look. Yes, that'shig
22 (i) The Company ..." 22 Q. Andit's, as you say, later: it's 29 Jan2&39?
23 So that's MIL: 23 A. Yes.
24 "... has no assets and liabilities othan share 24 Q. And you can see the equivalent resolution:
25  capital of 1 fully paid redeemable share BDNS1 25 "The directors noted the Company had begistered
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1453 1 on 21 January ... and that: 14:56 1 A. I'll have to go back to check how it wase. But I'm
2 (i) The Company has no assets and liegsildther 2 just trying -- | haven't got the agreemerftamt of
3 than share capital of 1 fully paid ordinararghof 3 me; | don't want to say the wrong thing.
4 SGD $1 held by the initial member ..." 4 Q. Alright.
5 So there were no assets in the compaiigph, 5 A. Butthe concept was: it's the same valuetdeseent,
6 immediately prior to the share swap; you agrite 6 it's changed over. And if you only have ohars,
7 that? 7 you've complied with the Taxation Act and yeu'
8 A. Yes. Butit was following a plan which wagll@own by 8 complied with the Land Duty Act, which othes&icould
9 the Australian Government, which recognisedviflue of 9 have deemed it a land company and requireapstiaty to
10 the assets being swapped and how they wauldfér to 10 be paid on the value of the land and propsmtyained
11 the two companies, and there'd be no gaat'Swhy 11 within Mineralogy.
12 it was set up: to comply with the legislation 12 Q. When you say "value", Mr Palmer, can we wmiigtish
13 Q. Now, you said yesterday -- I'll give the refee for 13 between the face value of the share andcthalavalue
14 the transcript: it was transcript page 1R6vas at 14 of the share. You would agree they're &ufit
15 4.01 pm. It's G/1/53. 15 concept?
16 You said Zeph paid $6,002,896 for theeshaf 16 So perhaps to let me develop that, Mingyehas
17 Mineralogy, "the same amount as the facesvaiu 17 just over 6 million shares, but you wouldesgthat
18 Mineralogy shares". Do you recall sayindg2ha 18 it is worth much more than $6 million?
19 A. Australian dollars. 19 A. Yes.
20 Q. Australian dollars, yes. 20 Q. Sothere's a difference between having éomiihares
21 A. Yes, which was -- | think from memory it was 21 worth $1 face value and what the underlyimgpany is
22 5.9 million-something Singaporean dollar eglgnt, 22 worth?
23 right? 23 A. Yes, | think what | tried to concede was titnet
24 Q. That number, 6,002,896, equates to the nuaflstrares 24 context of the share swap as set up in tisld¢ion
25 in Mineralogy Propriety Limited, the Austealicompany; 25 was that there'd be equivalent value on sidis, so
Page 205 Page 207
14:55 1 is that right? 14:57 1 that when the swap took place the valugdve you
2 A. That's correct, yes. 2 know, you'd have one company on top, say, @vithillion
3 Q. And when you say that Zeph paid -- are yoyphdpr me 3 shares, you'd have a company underneath wiuohd have
4 to say "just over 6 million", to stop contingito 4 6 million shares and you'd have an asset{taose
5 say -- 5 shares would be worth the value of that agsg¢rneath
6 A. Itwas an equivalent value, as | understanibint? 6 if they were sold.
7 And that was required by the legislation. wbatever 7 Q. What I'm putting to you, Mr Palmer, is that thalue
8 value you put on the share transfer to getdhaver, 8 that has to be equivalent is the face valubef
9 the same value had to go on the new issuedssha 9 share, not the actual value of the share.
10 Q. Butin that answer you're equating, arenit ylwe face 10 A. It's a technical matter which I'm not qualifito
11 value of the share of $1 with paying $1? 11 answer. It would be helpful if | could band
12 A. Well, the commercial aspect of the transachi@as it 12 | certainly can't answer it without lookinitlae
13 was inherently the full value of each compthag was 13 agreement and looking at the legislation.
14 being transferred. Whether it was one shaeshares 14 Q. Well, what I'm suggesting to you -- which trioes true,
15 or ten shares, that's what was happening! tiat's 15 | suggest, given that you've made a resoljtist
16 what the legislation required to do the radlo And 16 before the share swap that Zeph, for exarhptno
17 it's a technique that's used in most shaapswaround 17 assets, as you can see on the screen, lutheorie
18 the world in corporate restructuring. 18 fully paid share -- is that immediately beftie share
19 Q. Butyou would agree -- 19 swap, Zeph had no assets; immediately di¢eshare
20 A. So on the share purchase agreement, itaaid: 20 swap, Zeph owned a company worth many, nraagy
21 settlement, this is what will happen. Aricb&this 21 millions of dollars, and it did so havingusd
22 is done in preparation for the settlementsyant to 22 one-to-one shares which matched in the fateewith
23 the documents. 23 the shares that it acquired, but that hadptetely
24 Q. Well, it said the same number and value. |&Ist talk 24 different actual value.
25 about the face value of the shares. 25 A. Okay, so --
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14:58 1 Q. That's what I'm putting to you. 15:01 1 equivalence of the two companies andeéithange.
2 A. --|canunderstand your point now, sorry. 2 But if you look at it not from a tax octenical
3 So | disagree with you, because you caiZeph, 3 perspective, but you look at it from your Imesisman's
4 being the number 2 company in the chain, hadll®n 4 perspective, do | understand it correctly thiat
5 shares, but it had the full value of thathtig So 5 actually Mineralogy that does add value tolZemd not
6 the company above it had 100% of Zeph. 8lsit had 6 the contrary, because the shares of Mineradogynuch
7 the full value, if you wanted to sell that quany or 7 more valuable than the shares of Zeph?
8 buy that company. That was the inherent lusise 8 A. No, the shares of Zeph will have the sameeyaight?
9 share swap, so that the value was still vah t 9 THE PRESIDENT: No, they have -- by conventioeythave
10 company. 10 the same value. But if you look at theiriitgic
11 Company 1, if you like, starts out ownihg asset, 11 value -- you're used to valuing companiessume?
12 let's say it's worth 6 million, and it's tséerred to 12 A. Yes. Well, the intrinsic value, you'd hawddok in
13 Zeph for 100% of its shares. 100% of itseshias what 13 further depth at what rights and obligatiaresbeing
14 matters, right? And it therefore owns 10G%hares in 14 brought.
15 that asset. 15 THE PRESIDENT: Absolutely.
16 Now, by doing a share swap, shares anshing 16 A. Tome, it's a bit of a stalemate until yookat those
17 of shares have their own intrinsic value beeghey 17 things and obligations, and see whether --
18 give you rights and certain obligations whach 18 THE PRESIDENT: But you probably know how muchbtialogy is
19 different, right? So there's an assessrodre thade 19 worth, approximately. And we know that Zéyald no
20 by anyone doing a share swap of this natiwgeden two 20 assets and liabilities, so we also know what
21 international companies dealing with an Aal&n 21 approximately the value of no assets is.
22 asset: they may be getting different rights a 22 A. So what we know --
23 different obligations, depending on the ctutsdn of 23 THE PRESIDENT: So who gives something to thei@hThat's
24 that company. 24 the simple question.
25 So you still have a value, even with gisres 25 A. Yes. So what we know is that Singaporernisiah more
Page 209 Page 211
15:00 1 being transferred for nothing. You s$tdlve rights 15:02 1 effective tax regime and much betteraderin than it
2 and obligations that are being transferred,thay're 2 is in Australia. So a purchaser coming akang
3 set out in the constitution. 3 saying, "Well, | want to buy Mineralogy", theset --
4 Q. Can | perhaps come at it from a differentafios. 4 I'm saying "the asset" -- or, "l want to bhg t
5 Let's assume hypothetically that instead wiriga 5 company": in the company it's going to geiff@nt
6 6 million shares, Mineralogy had 10 milliorasks. Can 6 jurisdiction with a different tax regime andifferent
7 you just go with me and assume that as sggptimt? 7 regime, as we said, for dividends.
8 A. Yes. 8 So there's a substantial advantage, |d&ay, if
9 Q. You could have done exactly the same sharp swa 9 you're a resident of Singapore, buying Zeferahan
10 transaction involving Zeph and Mineralogyt you would 10 buying Mineralogy: there's a big differenceost.
11 have needed Zeph to issue 10 million $1 sreré¢hat 11 So, you know, that could bring it -- andatid work
12 they matched one-to-one with Mineralogy; do gigree 12 the other way too.
13 with that? 13 But I'm not qualified to give you thattsof
14 A. Ithink the -- | don't really know, to be hest with 14 advice.
15 you. I'd have to get technical advice alitptiow 15 THE PRESIDENT: No, but I'm not asking for thaitsf
16 that would work. 16 advice at all. | ask a very simple questisithis
17 Q. Well, haven't you said just a moment agottieat 17 transaction --
18 critical thing is that the number of sharegahes? 18 A. The other side of the ledger --
19 A. | was trying to demonstrate the value poBit as 19 THE PRESIDENT: Who gives something to whom ia t
20 | said, | can't get into technical accountinbich 20 transaction? You seem to say it is neutreabse both
21 I'm not qualified for. 21 are the same value. But that's formal.
22 Q. I'mnot asking -- 22 A. It starts off --
23 THE PRESIDENT: Can | just ask for a clarificatio 23 THE PRESIDENT: If you look substantively --
24 A. Yes. 24 A. It starts off neutral, and the difference esrbetween
25 THE PRESIDENT: | understand what you're sayimguathe 25 jurisdiction, market, tax regime, accesdipibf
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15:03 1 capital, accessibility of markets, ancgassient of 15:06 1 Q. He'stalking about the share swap by whegh became
2 those things and what they do. 2 the immediate owner of Mineralogy.
3 If you take, for example, that Mineraldms a coal 3 A. Yes, and that's when Zeph sold their shares to
4 project that it wants to fund in Singaporgyrabably 4 Q. That's the second one, the January transaction
5 gets substantial value by having a holdingpmg in 5 A. Okay, so | just want to get that clear.
6 Singapore which it can deal with, right? Aind 6 Well, firstly, it's not a question of Mirzdogy.
7 enhances further development and further imes#t -- 7 This is an international asset, the shares in
8 THE PRESIDENT: You're pleading; you're not ansmgemy 8 Mineralogy, which is owned by a New Zealanchpany,
9 question. 9 right? And the New Zealand company is doirgshare
10 A. Well, that's what would happen. You knove thoney 10 swap with Zeph. That's what's happening. hite
11 would be invested in the Commonwealth ifaswaised 11 nothing to do with Mineralogy. Okay?
12 through a Singapore jurisdiction. It wouién go from 12 So MIL has already bought Mineralogy jesly, and
13 Singapore into, say, Waratah Coal, whichsslssidiary 13 now what's happening is that -- and thishiatw
14 of Mineralogy. And that was the purposet.of i 14 involved Zeph -- is that Zeph and MIL arendpi
15 THE PRESIDENT: Thank you. | will appreciatesthater. 15 a commercial transaction by way of a shaagpsw sell
16 DR DONAGHUE: Can Mr Palmer please be shown 02/7/ 16 an asset -- an Australian asset to a Singaggonpany.
17 So this is another extract from Profetssts 17 It's got nothing at all to do with Minkrgy.
18 report, this time his second or supplemerrepgrt. 18 Mineralogy's shares are an asset of MIL.
19 Do | take it you haven't read this repotesi? 19 Q. Zeph becomes the owner of Mineralogy. Yaitcay
20 A. No. 20 it's got nothing to do with it. Zeph becorttes owner
21 Q. Well, can | direct your attention to paragr&g and 21 of the company.
22 following. So Professor Lys is talking abthe share 22 A. It's a sale between two international comgsof
23 exchange between MIL and Zeph, and says: 23 an asset.
24 "... MIL contributed the Mineralogy sheiieowned, 24 Q. The asset being Mineralogy?
25 and Zeph contributed the newly issued Zeph 25 A. That'sright. That's between those two coroiake
Page 213 Page 215
15.05 1 ‘Consideration Shares'. 15.07 1 companies; it's not between Mineralogyndvalogy is
2 (35) While not publicly traded, the Minkegy 2 just -- you know, MIL just owns those shageg] they
3 shares clearly had intrinsic value. For eXerntpe 3 commercially decide to sell their shares tplize
4 2018 Mineralogy financial statement indicates 4 Mineralogy can't do anything about it.
5 Mineralogy had AUD $579 million in total asset 5 Q. Really my point, Mr Palmer, is that there isay
6 AUD $461 million in equity, and AUD $363 mdlh in net 6 eminent economist who is expressing the opntbat
7 income after tax." 7 I've just read to you, who you haven't chgézhand
8 So those are some of the kinds of figthvasthe 8 you haven't contradicted --
9 learned President was just referring to. 9 A. Well, I think they're just rubbish, becauseythe not
10 "(36) In contrast, the newly issued Zeph 10 based on the transaction | just talked abantd
11 Consideration shares had no intrinsic valse, 11 that's the transaction [that] happened: & avahare
12 confirmed, for example, in the ... board rimgefthat 12 swap between MIL in New Zealand to sell ssetfor
13 you've just seen] ... 13 shares in the Singapore company. It's behteese
14 (37) Because the Consideration Sharesgept 14 two companies.
15 ownership of an enterprise with no assetnand 15 Q. Alright. In light of the time, Mr Palmer, wieed to
16 intrinsic value immediately prior to the resturing 16 move on.
17 transaction, they have zero value outsidg fhare 17 A. Okay. You asked me the question.
18 exchange." 18 Q. Idid, and you've given an answer.
19 That's Professor Lys's expert opiniogaid, you 19 A. Good.
20 haven't chosen to cross-examine the professthrat 20 Q. Can Mr Palmer be shown C1/17/16, which is gfayour
21 opinion. 21 fifth withess statement at paragraph 42.
22 A. Canljustread it a bit slower? 22 This is under the heading "Decision ttaiRe
23 Q. Of course. 23 Dividends". You say:
24 A. I'm not trying to avoid; just trying to undéand it. 24 "[You were] the sole director of Minergyoand
25 So he's talking about the share swabt?ig 25 a director of the Claimant in the financiefys ending
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15:08 1 30 June 2019 and ... 2020 ... In my capasi 15:10 1 unless you change the rules of incorpumadf the
2 a director of Mineralogy, | approved the anraggounts 2 company, you have to comply with the consttubf the
3 of Mineralogy for submission to the sharehdde 3 company?
4 meeting ..." 4 A. Well, we do.
5 So you're recognising there that, while kold 5 Q. You can'tjust ignore it because you own thele
6 various different offices, sometimes you aabme 6 thing, and just say, "It therefore doesn'tterat
7 capacity and sometimes you act in anotheroitgpa 7 whether | do something as a shareholder oeatdr,
8 which must be a very familiar concept for apezienced 8 even if the constitution of the corporatiogssa
9 company director such as yourself. 9 something different"?
10 A. What I'm saying is: the Corporations Act rieggi that 10 A. I've already given your answer.
11 the accounts are approved by the directors of 11 Q. Sorry, what is your answer?
12 Mineralogy -- 12 A. | said we do comply with all laws.
13 Q. Indeed. So sometimes -- 13 Q. Okay, good. So that if the constitution oh&talogy
14 A. -- and that's what | did. 14 says something is a responsibility of thedtors,
15 Q. Exactly. Sometimes the Corporations Act saly 15 then you would agree that you can only dottliag as
16 something is the responsibility of the dioest 16 the director of the company?
17 sometimes it will say it's the responsibitifithe 17 A. It would depend what it was.
18 shareholders, and the capacity in which yodepends 18 Q. Well, why? If you comply with all laws, atfte
19 upon, amongst other things, what the legisiat 19 constitution says only the directors cantdatiy does
20 requires. That's true, isn't it? 20 it depend?
21 A. Yes, sointhat way it's true. But | alwaysuld act 21 A. Well, I guess that in most instances, thestitution
22 in the best interests of the Claimant, wiwels 22 would say the shareholders can, by genesaluton in
23 a whole -- 23 a general meeting, override the directorssaen.
24 Q. Mr Palmer, can you just focus on my questidims not 24 Q. Butthey have to do it?
25 asking about best interests; I'm asking abepécity, 25 A. That's right.
Page 217 Page 219
15:09 1 which hat you're wearing when you makéiqadar 15:11 1 Q. There should be a resolution that saysté'ke are
2 different decisions. 2 overriding or changing the" --
3 And just like the Corporations Act mightey 3 A. Well, obviously if the directors don't do withe
4 different powers to people in different cafiasj the 4 shareholders want, they will do that.
5 constitution of a company might say sometithes 5 Q. Having the capacity to change the rules oinigathe
6 director can do something; sometimes the cognjma 6 capacity to change the directors is diffefesrn
7 general meeting can do it, the shareholdersloat. 7 having the capacity to do the thing that dhly
8 Again, you're familiar with that differéation of 8 existing directors have the power to do. Doy
9 responsibility depending upon what the couistin 9 understand the distinction?
10 says, aren't you? 10 A. Well, not really. Because the consideratimuld be,
11 A. Asa private company, | find that the realityw it 11 of the director, not to act contrary to his
12 operates is that whatever | say goes, as the 12 shareholders' wishes, | would have thoughd, private
13 shareholder. 13 company; before he makes the decision, whaitemay
14 Q. Alright. Well, that's really where I'm corgiwith 14 be.
15 this. 15 Q. Atone pointin your opening yesterday, yeersed to be
16 Are you suggesting that as private compgou 16 suggesting that simply inaction, that leavimaney in
17 don't have to worry about what capacity yoatting 17 Mineralogy, was properly to be treated asrdribution
18 in, even though the constitution of the conypar the 18 by Zeph, because Zeph could have done thintgée out
19 Corporations Law might say different? I tiuhat 19 the money if it wanted to. Is that your fiosiin
20 you're suggesting? 20 this arbitration?
21 A. I'msaying at any time | can change the lagiof 21 A. Well, you're now arguing a case against me.
22 association, change the board, appoint nexstdis, 22 Q. No--
23 with different things to achieve my commdrcia 23 A. I'mjust saying that I'm not here to deahaégal
24 objectives and -- 24 matters so much as to answer your questions.
25 Q. That may all be so. But unless you do thiuisgs, 25 Q. Alright. Well --
Page 218 Page 220
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15:13 1 A. Solcan go back and get the materia#al it to be 15:15 1 a recommendation of a dividend by thectlirs in any
2 able to answer that, if you want me [to]. Beg only 2 given year, the shareholders have no roleadihg
3 got my witness statement here, which you're 3 whether or not to declare a dividend? Bectheséif,
4 cross-examining me on -- 4 and only if" says the directors have to mdiee t
5 Q. I'mjust asking you -- 5 recommendation first.
6 A. --and you're putting propositions to me whidah 6 A. Well, firstly, the directors have to make &id®n on
7 require me to get legal assistance. 7 whether they're going to recommend a dividaritiey're
8 Q. I'm asking you the question whether you sughes 8 not going to recommend a dividend. And irt tiEse,
9 because you ... 9 the case you're referring to, | made a detisai to
10 A. When did | suggest this? 10 recommend a dividend. And the reason fodegysion
11 Q. Inyour opening yesterday, at transcript §shd97 11 was that | can act -- and | think it's 32, tther
12 to 198, at 4.04 pm, you said: 12 section here, | can act on behalf of ...alowant to
13 "... retained profits may be left in dsidiary 13 put that up?
14 company by the parent and used by the sabgidbmpany 14 Q. It's 22.3 you're talking about.
15 to further its activities.” 15 A. You know the one | mean.
16 And you were suggesting, | think, thait tivas a -- 16 Q. It's E1/563/27.
17 you were talking about returns, the investroén 17 A. Justto explain.
18 returns, and you were saying that counts as 18 Q. lunderstand what you're saying.
19 an investment, just leaving ... 19 A. Soyou can see that -- this is 22.3:
20 A. Well, that's a legal submission, a submisioithe 20 "Where [a] Company is a wholly owned sdibsy and
21 Tribunal for me in my capacity as a represtaréd. 1'm 21 the Directors are also the Directors of thieling
22 not being cross-examined in that capacitygm't 22 company ..."
23 think. 23 Which was the case: | was the directdhef
24 Q. WEell, you're being -- we'll move on. 24 Claimant:
25 Can | show you the Mineralogy constituticmm 25 "... the Directors may act in the bestnests of
Page 221 Page 223
15:14 2014. It's E1/563/1, it's Exhibit C-563an we go to 15:17 the holding company and in a manner wisidontrary to

1 1

2 clause 31.1, which is E1/563/33. 2 the best interests of the Company, providatittie

3 You can see a heading "Dividends and Reséin 3 Company is not insolvent or does not becorse\rent
4 the middle of page 31. And then 31.1, "Dextlan of 4 because of the Director's action under tfzigsg."

5 Dividend": 5 So the first decision for the directorviall

6 "The Company in general meeting may declar 6 | pay a dividend or not pay a dividend? Witiake

7 a dividend if, and only if the directors have 7 a recommendation or not make a recommendation?
8 recommended a dividend and such dividend sball 8 And | decided not to make a recommenddienause
9 9

exceed the amount recommended by the diréttors it was in the interests of both the Claimartt a

10 So | want to break that down for you. "Weyot 10 Mineralogy that Mineralogy retains more moireis

11 a few different concepts. 11 businesses in Australia. And that also hienitfe

12 We've got "The Company in general mektifidhat's 12 Claimant because it increases the value of it

13 the shareholders, do you agree? 13 investment.

14 A. Thatis the shareholders, yes. 14 Q. But that decision that you made ...

15 Q. Yes. And the shareholders "may declareidetid if, 15 A. Not to recommend a dividend.

16 and only if, the directors [have made a renendation,] 16 Q. ... notto recommend a dividend -- if you wliake such

17 have recommended a dividend". 17 a decision -- was a decision that you mageum

18 So | suggest to you there's a two-part 18 capacity as a director of Mineralogy.

19 decision-making structure: the directors rHavmaake 19 A. No, that was before -- yes, the first decidibad to

20 a recommendation; and then, if they have, the 20 make was: will | recommend a dividend or won'

21 shareholders can declare a dividend up tartieint of 21 | recommend a dividend?

22 the recommendation. Do you agree that thics the 22 Q. And what I'm putting to you is that you coaldy make

23 clause says? 23 that decision in your capacity as a direofor

24 A. Yes, that's right. 24 Mineralogy.

25 Q. Soitfollows, doesn't it, that unless thisre 25 A. Well, my consideration was the Claimant wherade that
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15:18 1 decision. And | thought | was empowerethaike that 15:20 1 A. No.
2 decision under this corporate provision.sbat 2 Q. Can |l show you Mr Dunning's report. It's DAL In
3 Q. Canyou look at the words of the corporateipion? 3 paragraph 7, Mr Dunning says:
4 It does contemplate that the director mayrattie 4 "Part 31 of the Mineralogy Constitutiorplgs to
5 best interests of the holding company. 5 dividends and reserves. Consistent with ttie A
6 A. Yes. 6 And he is referring there to -- you cae sethe
7 Q. Butthis is a provision in Mineralogy's consibn. 7 footnote -- 254U of the Corporations Act:
8 It's saying: a director of Mineralogy is ebeiit to act 8 "... it is the directors of Mineralogy thmaust
9 in the best interests of Zeph. 9 recommend payment of a dividend, and its amnoQOnly
10 A. That's right. 10 then, may Mineralogy in general meeting decla
11 Q. Butit's not saying that Zeph makes the datislt's 11 a dividend not exceeding the amount recomettbg the
12 saying the director of Mineralogy can adhia best 12 directors."
13 interests of Zeph. Do you understand tHermifce 13 So your own expert is construing the jgion in
14 between those things? 14 exactly the way that I've put to you, Mr Patm
15 A. Well, | disagree with your interpretationchese it 15 A. Well, I'l have to disagree because, as larpd,
16 says, in the second line, "the Directors amtyn the 16 | decided -- | made a consideration of: wdudy
17 best interests". 17 a dividend or wouldn't I? And in making that
18 "Where the Company is a wholly owned &liby and 18 consideration, | took into account that theirGant was
19 the Directors are also the Directors of thieling 19 happy to forgo the receipt of those funddtiat year.
20 company ..." 20 If the Claimant had wanted those funds byetsds of
21 So it's envisaging a director of both: 21 its business or for some other opportunitgrtainly
22 "... the Directors ..." 22 would have paid them out.
23 The same people: 23 Q. That may well be so.
24 "... may act in the best interests oftibleling 24 A. But that was my consideration.
25 company ..." 25 Q. But...
Page 225 Page 227
15:19 1 So in reaching the decision not togajvidend, 15:21 1 A. And that's the consideration | took.
2 | was acting in the best interest of the Céaitn 2 Q. So are you suggesting to the Tribunal théttan
3 | believed. 3 decision-making process that you were jusigjoi
4 Q. But-- 4 through, notwithstanding the terms of claukd 3- can
5 A. The alternative was to send the money ottigo t 5 we put that back in front of you, just so yaun see
6 Claimant by dividend, not to have it in the 6 it -- B1/563/1.
7 Mineralogy Group. That was the alternative. 7 A. This only talks about making a dividend, netiding
8 Q. But either deliberately or inadvertently, yare 8 to --
9 blurring two things: you are blurring who yaxe acting 9 Q. "... may declare a dividend ..."
10 in the best interest of, and the capacityhich the 10 A. Yes. Well, | decided not to declare a dividearlier.
11 decision is made. And I'm putting to yowtree 11 Q. But the decision to declare it or not declaiemade
12 different. 12 by the same person in the same capacityssetly.
13 A. Well, I'm just telling you what happened. 13 A. Look, I just don't accept that. It's notgtizable.
14 Q. Well -- 14 It's not how companies operate.
15 A. And I'm telling you what I thought when | did 15 Q. So you think that the decision to decidetmateclare
16 | thought it was in the best interest of @aimant 16 a dividend was not a decision for the dinectd
17 and in the best interest of Mineralogy -hbot 17 Mineralogy?
18 actually -- that the money [be] retained im&dalogy, 18 A. Well, they didn't declare one, and that vesreality
19 because Mineralogy could do with a couplextrfa 19 of it.
20 hundred million one year, it was 35 milliarother 20 Q. Well, that's really the point, Mr Palmer. tBey
21 year. And the Claimant would benefit byirireased 21 didn't declare, in either of the financiahsgyou
22 investment. So that's how | made the detisio 22 rely upon -- financial year ending 2019 02@6- they
23 Q. You filed an expert report by Mr Peter Duigri€C in 23 did not declare anything other -- nothingjnancial
24 this proceeding, about the interpretatiothese 24 year 2019; and in financial year 2020 --
25 provisions. Have you read that report? 25 A. Yes.
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1522 1 Q. --just over $8 million? 15:24 1 in whatever capacity, was to keep the mane

2 A. |l think the view | took at the time was thiaget 2 Mineralogy and not pay it to Zeph.

3 investment that the Claimant had made in ¢mepany had 3 And | acknowledge that it could have bpaid to

4 yielded considerable returns, over $230 nmi)lend 4 Zeph if | had decided to pay it -- or, soifyhe

5 that that investment had yielded that and dvoohtinue 5 Claimant wanted it, they could have got it.

6 to yield that if it remained in place. 6 Q. You appreciate that one of the functions téalors

7 Q. 230 million, yes. 7 under the Corporations Act in Australia isfpprove

8 A. Itwas 200 and something like that, 235 miillio 8 the accounts of the company. Do you agree tvit?

9 Q. But-- 9 A. Yes, it's one of the functions, yes: to recanththe
10 A. That was the yield from the investment. dught that 10 accounts to shareholders.
11 was good and should stay with Mineralogy. 11 Q. And the accounts of a company are necesgaepared
12 Q. The proposition that | am asking to you glapyth is 12 after the financial year to which the acceustate,
13 that, absent a resolution of the directoretommend 13 otherwise they can't be complete; do youeaghith
14 payment of the 230 million to Zeph, Zeph had 14 that?
15 entitlement to that money. It was a decisibn 15 A. Normally, or close to the end of the year.
16 Mineralogy whether or not Zeph had an emtiélet to 16 Q. Well, they'd always be after, wouldn't they?
17 that money or not, and that decision wasmmeele. 17 A. Well, we do a sort of rolling audit, so ttspefully
18 A. Ijustdon't agree with that. 18 normally done quicker --
19 Q. Sowhat I'm putting to you is that any decisb 19 Q. But the accounts that are going to be --
20 retain that money, the 230 million or whatguecisely 20 A. --inamonth or so.
21 it was, was a decision made by the Austral@anpany 21 Q. The accounts that are going to be approvitdiways
22 Mineralogy in Australia. And applying Minérgy's own 22 be at least a short time after the end ofitiaacial
23 constitution, it cannot possibly have been 23 year?
24 a contribution by Zeph. 24 A. Oh yes, they will be, because you have te gitice to
25 A. Anyway, it was made that way. It was madeabse 25 the shareholders. | think it's 21 or 28 tagtce.

Page 229 Page 231

15:23 1 | thought it was the best for the Clainemd 15:26 1 Q. Sometimes it's quite a long time aftethirlk in one
2 Mineralogy. And if people are affected bytliey can 2 case, for Mineralogy, it was almost 12 morteitesr.
3 commence proceedings. But who am | goingié® s 3 A Mm-hm.
4 Myself? It's just a nonsense -- 4 Q. Butyou agree it's after; is that right?
5 Q. Okay. So that's an argument based on th@etion 5 A. That'sright, yes.
6 reality: you say that these provisions arersanse 6 Q. And you also agree that one of the things-that
7 because you're the boss -- 7 | don't want to take you through the chapter\eerse
8 A. (Laughs) 8 unless | need to, but one of the things tkati@n 295
9 Q. --you control it, and you can do what you twaith the 9 of the Corporations Act requires is a diréstor
10 money. Is that the point? 10 declaration stating that the accounts aosifdthe
11 A. Well, you know, who is going to sue me? Vithgoing to 11 Act, and Australian accounting standards --
12 take me to a court? Is my left arm goingue my 12 A. Yes.
13 right arm? 13 Q. --true and fair statement of the financaifion,
14 | mean, the practicalities was: | owrlgd t 14 all of those things?
15 company, | owned that company, we decide@s in the 15 A. Yes.
16 best interest to retain the profits in Mithegg. 16 Q. Sowhen --
17 That's it. 1 don't split my brain in halfchsay: who 17 A. And the auditors too.
18 am | acting for with my private companies thawn 18 Q. And the auditors too. All of the above.
19 100% of. 19 A. Yes.
20 Q. Well, Mr Palmer, can | suggest there's afléorce in 20 Q. So that when there's a meeting of the directo
21 that. 21 Mineralogy to approve the accounts of thezomy --
22 A. Well, that's the reality. And, you know, ls®it. 22 A. Which is me.
23 Q. So we can just ignore the corporate forms? 23 Q. Which is you, you are discharging those variduties
24 A. All I'm saying is that | don't live my lifenocorporate 24 that we've just identified?
25 forms; | make decisions. And the decisi@t thmade, 25 A. Mm.
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15:27 1 Q. Isthatright? 15:29 1 A. Thisis the -- there's a minute, you'veayminute

2 A. Yes. 2 there of a directors meeting you put up befane

3 Q. Doesn' it follow, just as a matter of logheat in 3 | think it was a few hours before that meeting

4 approving the accounts of a company afteleaaat 4 Q. Soyou made a decision not to declare a didiglest

5 financial year, the decision to approve trepaots 5 before the Mineralogy directors meeting; &t tithat

6 can't be changing what happened retrospegiivéhe 6 you're saying?

7 financial year to which the accounts rela¥ would 7 A. Yes, some time there. | can't say whetheai two

8 agree with that? 8 hours or three hours, but it was somethirg tlilat.

9 A. Yes. 9 DR DONAGHUE: If it's convenient to the Tribuniprobably
10 Q. So that if there was no declaration declargke past 10 only need maybe another 10 minutes with MimBa. So
11 financial year, a decision to approve theaots 11 if the Tribunal is prepared to bear with me,can
12 doesn't change that? 12 finish Mr Palmer before the break.

13 A. There could be a declaration for a dividehthat's 13 THE PRESIDENT: We can finish his examinatioteast, yes.
14 what you mean, at the time the accountsppeeed: 14 DR DONAGHUE: Is that alright with you, Mr Paln®er
15 there could be a new declaration. 15 MR PALMER: Sure, yes.
16 Q. Even though there was nothing in the accanorite 16 THE PRESIDENT: Yes. | mean, | have been watchivur
17 previous financial year because there wateotaration 17 time.
18 in the previous financial year? 18 DR DONAGHUE: We have been too!
19 A. Ithink you make an error to think that defdis can 19 THE PRESIDENT: I'm sure you are too! So of seyr
20 only be approved in annual accounts. 20 10 minutes will be fine, and we'll take thedk
21 Q. No, no -- 21 thereafter.
22 A. We can approve a dividend at any time. &ogkample, 22 DR DONAGHUE: Thank you.
23 if, on the agenda where we approve the coygan 23 Subject to re-examination, if there i$éoany.
24 accounts, the shareholder thought there dlawle been 24 But 10 minutes of remaining cross.
25 a dividend, he can immediately pass a special 25 THE PRESIDENT: Yes. Anyway you are not comrditieecause
Page 233 Page 235
15:28 1 resolution, if he's got the numbers, anetihe 15:30 1 you don't know how long the answers areitls

2 dividend paid there and then. 2 an indication.

3 Q. Icertainly am not making the error you sugges 3 DR DONAGHUE: Yes.

4 A. Sorry. 4 I'm moving, Mr Palmer, you'll be delightiedhear,

5 Q. I'mjust saying that if it was to be suggested the 5 to the last topic.

6 point at which the dividend was declared wethé 6 A. Yes.

7 approval of the accounts, that would encotthter 7 Q. Can Mr Palmer be shown C1/18/18, which is ixth

8 problem that I've described, which is thatapproval 8 witness statement at paragraph 53. (Pause)

9 of the accounts can't retrospectively chariggt w 9 A. You've only got two lines there.

10 happened. Do you agree with that? 10 Q. There's two lines and it goes over the pa@ei're

11 A. Well, the decision, really -- if you're goibgck to 11 talking about:

12 where the decision happens, it happens whisthe's 12 "The daily contribution the Claimant'séaitors

13 a recommendation for a dividend or not, yes. 13 make to Mineralogy ... as directors of thai@ant ...

14 Q. Yes. It has to happen that way? 14 is subject to being responsible to the botbe

15 A. Yes. So I'm saying that | made my decislmefore 15 Claimant for their commercial activitieslt.is not

16 that. | had to decide: will | declare onevon't 1? 16 ... the tail wagging the dog. The Claimabttectors

17 | decided | won't. And in doing that, | knéwould be 17 do not report to the board of Mineralogy.e Board ...

18 leaving the money into further yield on tHai@ant's 18 acts at all times with the wishes of the mgjd

19 investment. That's my rationale. 19 company ..."

20 Q. Butyou say you made that decision to lettiere at 20 A. That's true.

21 some unspecified point in time? 21 Q. Soyou say that Zeph's directors make a daily

22 A. It may have -- I'd have to look at the minuoat 22 contribution to Mineralogy as directors & tBlaimant.

23 I think I might have considered the matteeétor four 23 And you go on in the statement, at parags&pénd

24 hours before the meeting -- 24 following, to discuss the contributions ofiygelf,

25 Q. Which meeting? 25 Emily Palmer, Declan Sheridan, Baljeet Siagt
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15:31 Bernard Wong. 15:34
A. Sure.
Q. Inthe questions I'm about to ask you, can | ask you|to

leave yourself aside. I'm not suggesting you're not

1
2
3
4
5 making a contribution; | just want to ask you about th
6
7
8
9

1]

i

i

i

i

i

other Australian directors. |

A. Okay, sure, yes. |

Q. So do you agree that the other Australian directors pf |
Zeph all had positions in Mineralogy, either as |

10 directors or officers or employees, before they became [ |
11 directors of Zeph? [ |
12 A. Before? [ |

13 Q. Yes. 13 DR DONAGHUE: Thank you.

14 A. I'll just go through all of them. Yes. 14 Would you agree, Mr Palmer, that the Claimant hasn'
15 Q. Yes. And do you agree that all of the other Australign 15 produced a single document that demonstrates that any] of
16 directors of Zeph still have positions in Mineralogy, 16 the other Australian directors do anything for Zeph in

17 whether as directors or officers or employees? 17 their capacity as directors of Zeph that is different

18 A. You mean -- straight: no, that's not true. 18 from what they do in their capacity as Mineralogy? | am
19 Q. It's not true of ...? 19 asking about documents.

. _ 20 A. Well, the video: you saw the directors at the Christmas
. _ 21 party, and that's been produced as an exhibit, | think,
¥ 22 here.

. _ 23 | don't know, I'd have to look at the evidence.

H 24 | think there's been ... Mineralogy's directors has been

[ | ] 25 shown by the Singapore records of the company as well.

Page 237 Page 239

15:32 15:35 1 Q. But to the extent that the directors of Zeph are also --
A. Sorry, there has been the minutes and things that have
gone on in the restructure, and the time like that. But

that was Zeph directors. | think there are some,
minutes, signed minutes.

Q. But you were ...

A. And there's the joint venture agreement.

Q. If the Claimant had wanted this Tribunal to conclude
that the other Australian directors of Zeph are making
a contribution to Mineralogy, so a contribution from
Zeph to Mineralogy made by these individuals in their
capacity as directors of Zeph, do you agree that you
could have called each of those people to tell us what
that contribution was?

HEEEEEEEEEENE:: S EBoco~vwoorwn
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1

Yy

15300 1530 1 [
1 I 2 Q. Soyoud like us to take it on trust that even though
1 3 all of these people are in the Zeph camp -- they're alll
| [ ] 4 directors, they all work for Mineralogy, they all could
1 5 have given statements to explain fully what they do and
| [ ] 6 why they contribute so much that that contribution
| I 7 should be treated as an investment -- but we shouldn't
| I 8 worry that we don't have any of that because we've got
1 I 9 your summary?
H 10 A Well, thats righ.
[ | ] 11 But besides that, we don't have anything from
[ | ] 12 Mr McGowan or Mr Quigley, and ask them why they secre
[ | I 13 broke the law, committed criminal offences in Western
[ | ] 14 Australia while the Act wasn't foreseeable. You haven't
15 Q. Can |l repeat my question to you, which was that: if the 15 produced those witnesses, the Premier.
16 Claimant wanted to establish that it made an investmgnt 16 Q. You don't think that, in a claim against the
17 in the form of a contribution through the work of these 17 Commonwealth said to be worth $300 billion, you should
18 directors, it was open to the Claimant to call them, 18 produce witnesses going directly to --
19 these individuals, to have them explain directly what 19 A. Well, certainly this is not about $300 billion; this is
20 they contribute. And you didn't do that; the Claimant 20 about jurisdiction.
21 didn't do that. 21 Q. Well, it's about $300 billion if the Tribunal has no
22 A. ljustthink that's a hypothetical question. 22 jurisdiction.
23 Q. Well ... 23 A. Well, I'm just saying to you: we provided as much
24 A. | don't really see the answer to that. | mean -- 24 information as we could in this claim. 29 boxes of
25 Q. You've given us an account in your witness statemerit of 25 information was served on the arbitrators and on you.
Page 241 Page 243
15:38 1 what you say that they do. 15:40 1 We provided countless witness statements. If you put
2 A. Sure, | provide that evidence. 2 what's been provided by our side against your side,
3 Q. But by doing it that way, you deprive us of the 3 | think the scales of justice will tip in our favour.
4 opportunity to ask them firsthand to explain what they 4 DR DONAGHUE: | have nothing further for Mr Palmer.
5 do. Do you agree with that? 5 THE PRESIDENT: Thank you.
6 A. Well, bearing in mind that we think this whole exercise 6 MR PALMER: Thanks very much.
7 is fruitless and it doesn't assist our case, we just 7 THE PRESIDENT: We are not entirely done yet, Mr Palmer,
8 want to proceed with the case as soon as we can. And e 8 because there may be re-direct questions, and then the
9 don't see why -- there's no reason why they can't 9 Tribunal may have a few questions for you.
10 provide you information; we haven't tried to stop anyong 10 MR PALMER: Okay.
11 from providing information. None of your people have 11 THE PRESIDENT: But we are going to take a break now beca
12 approached them and asked them would they be a witngss, 12 we have been going for 1 hour and 40 and that's rather
13 which you could have. 13 a long stretch for everyone.
14 Why didn't you contact them and ask them: could yod 14 Just to plan the continuation, can | ask you what
15 give evidence for us? You could have done that if you 15 your estimate is for your cross-examination of
16 thought it was important. 16 Mr Birkett? Or if you want to discuss it within the
17 Q. You're not being serious, Mr Palmer. 17 team, of course you may.
18 A. Well, you're asking me ridiculous questions. 18 DR DONAGHUE: It's being reminded whether the live stream
19 Q. Well ... 19 should go back on. | don't know if that's already
20 A. I've gone on the record, I've said what they do. I'm 20 happened.
21 here to answer the questicj 21 I think our provisional estimate -- I'll look down
[ | ] 22 the bar table -- was about 20 minutes for Mr Birkett.
[ | ] 23 THE PRESIDENT: Fine. And he will have his 20-minute
[ | [ 24 presentation. Is that what you have in mind, Dr Kirk?
[ | I 25 DRKIRK: | understand that Mr Birkett isn't going to give
Page 242 Page 244
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15:41 1 a presentation. 16:24 1 reach decisions by committee and perhdgsta
2 THE PRESIDENT: He will not. And then the Triblinaay have 2 an unconventional approach?
3 some questions. Fine. 3 A. lthink that's true. | normally make a deaisin
4 The reason for asking all this is thahttwe'll 4 a short period of time, because | personakytene as
5 have a break until 4.10, because the Trilbunoesk 5 being the enemy in life and we've got to tiss best
6 complete its work on the questions that itsde ask 6 we can. So to delay, or to make decisiona fong
7 you at the end of the day, and it would heljif we 7 period, to me seems to be a cardinal sin.
8 have a little bit more time. | could evermhere 8 Q. You referred in your first witness statement a
9 generous and say 4.15. 9 paragraph 16 to your business and mining eques.
10 MR PALMER: So do | need to go to the state room? 10 A. Mm-hm.
11 THE PRESIDENT: You are still under the same,rule 11 Q. Would you like to elaborate on that a litthed explain
12 Mr Palmer. It's soon over, but you havedarlwith us 12 your mining experience?
13 for a little while. 13 A. Well, I've been in mining and exploration fmobably

14 MR PALMER: Sure, certainly. So it's 10 minuties{? 14 close to 40 years, and during that timewwoeked on

15 DR DONAGHUE: | should perhaps say, if it helps t 15 a whole range of exploration and developrpesperties,

16 Tribunal, we are happy for a longer break. 16 from gold in Western Australia to iron or@de coal

17 THE PRESIDENT: No, | think we can do it. 17 deposits that we have in Queensland, prokthbly

18 (3.42pm) 18 largest in the world; large oil and gas ipia

19 (A short break) 19 New Guinea, where we've done offshore exfiorawhere

20 (4.23 pm) 20 holes can cost between $50 [million] and $hillon at

21 THE PRESIDENT: Are we ready to resume? It |dikes 21 the time we were doing them.

22 we are. | should have accepted the offemfare time. 22 We held the world's fourth largest nialedinery,

23 | apologise for the delay. 23 in Townsville. We employed about 2,000 pedbére.

24 Now | will turn to the Claimants, if ytiave 24 | took it over from BHP and it was completely

25 re-direct questions for Mr Palmer? 25 restructured. I've worked on nickel minimgjects,
Page 245 Page 247

16:23 1 MR BYRNE: Yes, thank you, Madam Presidentst & few | 16:25 1 got them approved and running. We'vedpadation of
2 questions, if | may. 2 ports: both ports at Cape Preston, Westertrdlizs
3 THE PRESIDENT: Yes, please. 3 and also the Townsville port. We were theybsg user
4 MR BYRNE: Thank you. 4 of the Townsville port for the exportationratkel and
5 Re-direct examination by MR BYRNE 5 the largest employer in Queensland at thag.tim
6 Q. Mr Palmer, you were asked earlier today abuwether 6 So I've had a very varied experience. vi/e'
7 you had any notes of meetings with Mr Martino. 7 recently embarked upon lithium exploration in
8 A. Mm-hm. 8 New Zealand, and in South Australia we'veirgut ore
9 Q. Do you usually keep notes of meetings? 9 properties as well.
10 A. No, not normally. | normally get throughaade 10 So I've had a very, very interesting eaveth
11 workload by utilising the telephone or verbal 11 a lot of mineral properties and developme#sisd at my
12 communications, I've found most effectivendA 12 age now, | think | should let them all gsaine stage:
13 I normally rely on my staff or other peogtathave 13 it's time to retire.
14 been with me for a long time to carry outaegisions. 14 Q. Now, in that context, can you just explaim ilittle
15 | spend most of my time working making dearision 15 more detail your decision-making process?
16 a whole range of issues. 16 A. Well, normally | -- if a decision has gotlie made,
17 Q. You gave evidence earlier today to the effeattyou 17 I normally sit down and look at the facts aredgh the
18 make your own decisions in business affdivgjou 18 pros and cons up, and probably within a gbemnibd of
19 recall that? 19 30 minutes I'd make the decision, whateweng. And
20 A. Yes, ldo. And I guess I've slowly built epough 20 then I'd revisit it the second day, see wdreltistill
21 confidence to make those decision, or gatstage 21 had that or it still had scrutiny.
22 where | can back my own judgment. And inrtiggority 22 I'd then dispatch it to the person whedeel to
23 of cases, it's worked out successfully cororally, and 23 carry out the activity somewhere in our cladin
24 for that reason | continue to do it. 24 command. It's been sort of represented thake
25 Q. You explained yesterday in the opening tbatdo not 25 a lot of decisions, | do a lot of things, boan't
Page 246 Page 248
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16:27 1 possibly do all the work of the decisitmet have got 16:29 1 work and also assist us in the search @hief
2 to be made with such a large organisatiomaly be 2 executive in New Zealand, and also to cartyoonwork
3 a perception, but once the policy and thesitatiis 3 with other real estate agents looking for stweents at
4 made, I've got to rely on people that | trdgtecarry 4 that time.
5 them out. 5 Q. You were asked about the decision you maderie 2018.
6 Q. And when it came to the rationale for the ipooation 6 A. Mm-hm.
7 of Zeph, to what extent was that approachistamg 7 Q. Inyour first withess statement, you refeted
8 with your usual approach? 8 undertaking your own research.
9 A. Well, the incorporation of Zeph -- well, wecha 9 A. Mm-hm.
10 incorporated two companies earlier, in 2@t that 10 Q. Were any reports obtained in that research?
11 was incorporated by Gledhills. | was quita@/ed when 11 A. No. | had a general look at the -- up uhi time
12 | found it took so long to get that company 12 | had those three documents which | refemetwas
13 incorporated. | contacted another shelf amgmroup, 13 generally sort of monitoring what things wigke in
14 | suppose, in Singapore: they incorporatedhem 14 the coal industry, what the public percepti@s to
15 company, because | was disappointed with duct 15 coal, and it seemed to me it was very negativ
16 happened internally. We ended up, we hacctwigpanies 16 Australia.
17 incorporated. And | had advice at the tilvag there 17 And once | got the letter from the Privfiaister
18 should be a different structure, which | didn 18 knocking back -- sorry, from the Premiertte Prime
19 necessarily agree with, but | accepted thicadrom 19 Minister knocking back a billion dollars afat funding
20 Mr Martino. 20 in Queensland, | realised that acts wereghdiiafted
21 There were developments taking place @stéfn 21 in the Federal Parliament; and then on tahatf our
22 Australia in lithium and setting up a -- $9In 22 bank was not going to fund any new coal jteje
23 New Zealand, setting up a company manageloakohg at 23 | felt a bit hopeless. And | was very coneelthat
24 real estate and large industrial properties there. 24 we'd have to write off the $125 million wefzkent so
25 That had its own life, which had commenceabably 25 far in the project unless | could come ughwsitnew way
Page 249 Page 251
16:28 1 about May 2018. That came to fruition:hael 16:31 1 of doing it, which would involve more mgnéthought,
2 an opportunity to buy an industrial estateehand we 2 at that stage.
3 went ahead and bought it. That required thency of 3 But | didn't want to write the investmefft That
4 getting MIL incorporated. 4 was the only decision: either you write it affyou
5 When | went on holiday, it was decidedtte-- 5 look to raise the funds internationally. Ahdt's
6 | decided to go into the three-tier structifrgou 6 what | -- we looked to do.
7 like, and follow that plan. And we utilisedlMVas the 7 And Singapore seemed to be a logical cerar.
8 third company in a different jurisdiction. 8 Other people were saying that. And | lookiesbane of
9 Q. Andin view of your evidence regarding the 9 the reports which were on the net. | was lfamuith
10 decision-making process, did you rely on aeyather 10 the financing in Singapore: our company saeoydor
11 than yourself to make the decision to incrafgZeph? 11 our nickel company had previously -- we'ddenh ships
12 A. ldidn't rely on anyone else to make the slens. 12 through Singapore about five years ago: igedaabout
13 | certainly did get other people to assishusarious 13 $100 million there. So | was familiar withnse of the
14 tasks. 14 operations.
15 For example, Mr Sorensen took controt tive 15 Q. And did you engage any third-party consutant
16 actual implementation of the restructuretrafting 16 A. In Singapore?
17 minutes of that nature, checking the legal 17 Q. In Australia.
18 requirements -- and he produced a set ofrdents and 18 A. Sorry, in Australia.
19 presented it to us and to the various partiesed 19 Well, as | said, we had PwC working aa th
20 people such as him. 20 restructure: that was the main person thattieed.
21 We used Allen & Gledhills for secretasatvices 21 Plus our internal people. And also we aeqltr Allen
22 in Singapore, which they still provide to BepVe've 22 & Gledhills carried out work in Singaporehink there
23 got two Allen & Gledhills lawyers as company 23 were other accountants in Singapore thattiged as
24 secretaries. 24 well. | think they're listed in my witnedatement,
25 We used Minters in Auckland to carry settretarial 25 right?
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16:32 1 Q. You were asked about the Christchurchgstpand 16:35 1 Q. ltwas filed in the Supreme Court of Quetemd, but you
2 whether that involved any meaningful divecsifion. 2 accept it was 2013?
3 A. Yes. Well, I think it did, because it provitia base 3 A. "Inthe Supreme Court of Western Australiadtei]
4 which we wanted to build on in New Zealandda@teady 4 Perth", it says at the top.
5 revenue. 5 Q. Yes.
6 It's always been profitable since we'va itia 6 A. Yes. Solwas confused. This was an appéahk it
7 I think it produces about $1.5 million of ptaf year, 7 must be, from the first arbitral award, rig®? I'm
8 in that sort of order. And it was a very good 8 not sure. | think it might have been for &think
9 opportunity. It's probably worth now doubleatwe 9 the State went for a dismissal of the arlirein the
10 paid for it. We'd probably pick up about 10 first arbitration proceedings, right, andytfiked
11 $11.5/12 million profit if we sold it. 11 this in support of that.
12 Q. You've given evidence about your 40 yeatsusiness 12 So | apologise to Mr Donaghue for misiegdhim,
13 experience. Did any of that include property 13 but that's the document | was consideringd Rdid
14 A. Yes, | originally started out in real esthgek in 14 have that, of course, before 11 October 284§pu can
15 1972, and that led to specialist consultamark. And 15 see from the date.
16 I went on from there to develop my own prtipsr large 16 Q. Mr Palmer, you were asked some questions #teu
17 tracts of land for subdivision, together wittme 17 Rejoinder in this arbitration, paragraph 388y | ask
18 units, building and other commercial propedyd from 18 that that be put up, please. (Pause)
19 there, | went into mining. 19 I'm sorry, it's page 176 of that document
20 Q. You were asked -- 20 DRKIRK: I think the document is at B/4, if tHalps.
21 A. Sorry, mining and some other things. 21 MR BYRNE: Sorry, paragraph 383, please. Thanky
22 Q. Thank you. 22 Mr Palmer, at approximately 12.57 pnhia t
23 You were asked about the award obtaimed i 23 transcript (page 155), you were taken to this
24 October 2019 and you mentioned that you thioilng 24 paragraph --
25 State had filed an appeal. 25 A. Mm-hm.
Page 253 Page 255
16:33 1 A. Yes. 16:37 1 Q. -- and you were asked a question whethefers to
2 Q. May Mr Palmer be shown E1/206 (C-206). 2 an ancillary purpose of the incorporation epE as
3 Now, if you see the second paragraph there 3 being investment protection.
4 Mr Palmer, is that the matter you're refertf®y 4 A Yes.
5 A. Yes, that's the matter I'm referring to. 5 Q. You denied that that paragraph says "anciflarpose”.
6 | think it was in that appeal that thet&ta 6 Now, if | could just ask you to read thatagraph
7 produced a witness, an expert witness, irectsf 7 again, you'll see in the third line:
8 what they thought the damages could be foBtate: 8 "Investment treaty coverage was ancillary.
9 that was Mr William Preston. He concluded thavas 9 A. Yes, | didn't mean to deny that it said tHateant
10 in the order of $27 billion. 10 to deny that that wasn't the case: it waistake.
11 And | realise that the Respondent haselh able 11 Q. Now, the words that are used there are notllary
12 to locate that document, but from my rectitbe it is 12 purpose", you would agree?
13 on the record under the witness statement of 13 A. Itsays "ancillary", yes. So it's not "ataiy
14 Daniel Jacobson. | think he filed a staterpetting 14 purpose”, it was just ... there's no "purptisere,
15 on all the arbitrational and associated @=cand 15 yes.
16 | think that's in that bundle. 16 Q. Since your evidence is that investment trpadiection
17 Q. You referred to the affidavit of Mr Preston. 17 was never part of the purpose of incorpanatio
18 A. Yes. 18 Zeph --
19 Q. May Mr Palmer be shown E1/410 (C-410). 19 DR DONAGHUE: Our friend shouldn't lead.
20 A. | think that's the affidavit that was filadthe 20 THE PRESIDENT: Can | maybe just ask the questigself.
21 Supreme Court of Western Australia by théeStay 21 The first sentence speaks of "the primeagons
22 Mr Preston on behalf of the State. 22 for the Restructuring”. You see this, right?
23 Q. You see, Mr Palmer, at the top right-handeqrit 23 A. Yes.
24 refers to "ARB No 3 of 2013". 24 THE PRESIDENT: The second one speaks of "Invarstineaty
25 A. Ah, well -- 25 coverage" that is "ancillary". So | read tiike
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16:39 1 "ancillary” refers back to "reasons". 16:42 1 (4.42 pm)
2 Now, | understood you before to say thatat the 2 Questions from THE TRIBUNAL
3 case. Then what is "ancillary"? 3 MRKIRTLEY: Good afternoon, Mr Palmer.
4 A Well - 4 Now, Madam Presiding Arbitrator has alsetmiched
5 THE PRESIDENT: To what does it refer? 5 on this, but can we bring up Exhibit R-134sHould
6 A. Yes, | understand your question and | sympathiith 6 be E2/134. This is the letter that you wé@ns
7 that point of view. | don't want to deny whizs 7 earlier.
8 document says from looking at it, first of all 8 A. Yes, | have it here.
9 THE PRESIDENT: No, | -- 9 MRKIRTLEY: It's dated 30 November 2018, writita
10 A. lacceptthat. |just made the commentithadn't 10 Mr Mark McGowan.
11 seen personally, read that, before -- eveugtit's 11 A. Yes.
12 on our side. Because I'm required to angwestions 12 MRKIRTLEY: And you say:
13 honestly, that's what | did. 13 "In the media and there have been reffmats/ou
14 THE PRESIDENT: Did you read the Rejoinder beforeas 14 may be considering altering the IOPAA toalkp Chinese
15 filed or thereafter? 15 company CITIC more tailing space ..."
16 A. | had the Rejoinder, and | -- it was a vemge 16 Just to understand, what exactly weréttreats
17 document: it's 300-odd pages. 17 with respect to the Iron Ore Processing Athat
18 THE PRESIDENT: Yes. 18 time? What information were you hearing --
19 A. That was written mainly under distress duiing 19 A. Well, there was no, like -- see, the normiatpdure of
20 Olympics in Paris, with a number of peoplangdo the 20 amending the State Agreement, which we had tefore
21 Olympics and cobbling it together. And welda't get 21 in 2008, was the State would normally putappsal to
22 an extension of time. 22 the Crown Law, we would consider it, we woctaine back
23 So, you know, | have to accept whatysseght? 23 with our suggestions, and that would normadyagreed
24 You know, we can't complain about that. Bust 24 and that would be entered through Parliam&hat had
25 said: from my perspective, that wasn't thesoa at 25 happened when we amended the Act in 2008.
Page 257 Page 259
16:40 1 that time. So | was trying to accuraftect -- 16:43 1 The Premier was in a different pdditiparty than
2 THE PRESIDENT: | think you've explained suffidilgn 2 myself, we were political opponents, | thiakd
3 thank you. 3 we didn't have a high regard for each otfidre
4 Would you wish to carry on? 4 Premier had said what he said in Parliametyau saw
5 MR BYRNE: Thank you, Madam President. Just amed f 5 that from Mr Donaghue: he put up a slidejikhwhere
6 guestion. 6 the Premier had said that and the oppositiaddr had
7 Can Mr Palmer please be shown D1/10/3d@xpport 7 said he would assist them. | interpreteddh#te
8 of Mr Dunning), please. (Pause) And just paigéthat 8 time as being done to try to put pressure enaragree
9 document, please. 9 an agreement with CITIC.
10 Mr Palmer, you were taken to some aspédtss 10 Now, we had written to the Premier antthasked,
11 report. But can | direct your attention &wggraph 4 11 and we never had a proposal at all from taee$o
12 of that report. 12 amend the State Agreement. So we didn't kmoat we
13 A. Yes, | read that. And that was my understandt the 13 were talking about; we could only assume filoah what
14 time, concurs with that. | understand thatMnaghue 14 CITIC said.
15 has a different view. 15 Subsequent to all of this, not precedBig)C
16 MR BYRNE: Thank you, that's the re-examination. 16 commenced legal proceedings against us iBupeesme
17 THE PRESIDENT: Thank you. 17 Court of Western Australia, where it was vagcific
18 | don't think we have provided for 18 what land they wanted, and one of the thihgg wanted
19 re-cross-examination. But what | would ssggethat 19 was land for free. And the judgment | thimlon the
20 the Tribunal asks its questions now, ankefé are 20 record, | referred to it earlier, which wereve
21 any follow-up questions they could be aslater| 21 successful in winning that judgment. And¢benments
22 Any questions for Mr Palmer on your side@ you 22 that were made by His Justice were thatwayd have
23 have any? 23 to pay us -- about $750 million was a realtmamount
24 MR KIRTLEY: Maybe just a very brief factual -- 24 for what they wanted to have for free. S tias the
25 THE PRESIDENT: Yes, sure. Sure. 25 dispute.
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16:45 1

Page 262

But my activity was very -- and thefrer's 16:47 1 it could be foreseeable if you read theidthe
2 activity was very boisterous against eachrothe 2 western world. Nothing like that has evergeaged
3 I guess, you know: very male sort of dominated 3 before.
4 boisterous two bulls hitting their heads tbgetand 4 MRKIRTLEY: Okay, thank you. That answers my sfi@n.
5 that was played out in the press. The presswery 5 THE PRESIDENT: Mr Palmer, you are a successkgliegenced
6 anti-me and close in with the Government in 6 businessman. You even had, among variousungrtbe
7 Western Australia. 7 Entrepreneur of the Decade award. | imadiaewhen
8 And our company went through a very totiriae, 8 you make investments in a business, you Wuave
9 because if you're having a public disputeag 9 a strategy, you would have a business planymild
10 an impact on your employees and managensathteel 10 conduct due diligence.
11 their jobs are threatened, they don't knowatish 11 And somehow, looking at your Singapoxegtments
12 happening. And that's why | had to callPhemier's 12 into engineering companies that are nowdafeid into
13 bluff and say, "Go ahead; if you want, wgdt stuck 13 cleaning businesses that are far away framyery
14 into you". 14 successful operations otherwise, | don'ttsee
15 And we agreed to -- in the critical lgtighich is 15 strategy, | don't see what the vision iseher
16 not the ones that we've had a good lookthink it 16 A. Sure. Can |l explain that?
17 was a seven- or eight-page letter, we detallehe 17 THE PRESIDENT: Yes, please.
18 possible nasty things we could do to himpigiag 18 A. Inmy younger days, | worked very hard, didtaof due
19 going to Federal Parliament dealing with e-put 19 diligence work on everything | did. But Hfieed the
20 everything in there, and then that stoppediibpute 20 view, probably 20-25 years ago, that youardy sleep
21 in its tracks. 21 in one bed, eat one meal and be marriedeovoman if
22 And | can only assume the Premier must naet with 22 you're a smart guy, and that there's no pasting
23 the Chinese and told them that he wasn'ggoinlo 23 your -- at that stage | might have had nmillid
24 anything, because the Chinese then commenieggl 24 dollars of assets and stuff, but | workedetfyike
25 proceeding, and then that went forward irShpreme 25 a dog.
Page 261 Page 263
16:46 1 Court and that was all we ever heard of it 16:49 1 So after that, | thought | would odtybusiness if
2 There was never a dispute between ushend t 2 it was fun, and there was no use of havingrtoeey if
3 Commonwealth because -- I'm sorry, us an&tage of 3 you couldn't really enjoy it. And as time wéy,
4 Western Australia, because nothing had beee.do 4 I made more and more decisions on my own, lwhic
5 There'd been just arguments at each other. 5 | enjoyed more because | had more freedom.
6 So | never thought anything would be daipeut the 6 When you tend to have a lot of thingsy tten
7 State Agreement because they'd been thev®fpears 7 become burdens because you have to lookthéer and
8 untouched. And if you look at Premier Barsgitper, 8 you lose -- like John Lennon said, your Iffe i
9 the assurances he gives international invesiut 9 something that happens when you're doing $oneelse.
10 others, there never will be. And that wasmsensus 10 So it was sort of like that. And | thoughtvhen
11 view of members on all sides of Parliamettiirik. 11 | was about 50, | thought, "WEell, I've gostop this
12 So when he was saying all this, | thounghitvas 12 or I'll be dead". And | did.
13 just bluffing. When he didn't do anythinghdught 13 And my work became a lot sloppier, apdbbably
14 our letters was very effective: they gave us 14 lost a lot of money that | could have otheeninade.
15 an incentive at any time to rub his noséégalt. 15 But | still had plenty of money anyway, satttvasn't
16 And we got the award. That was first tineg the could 16 a shortage of money. And | was more intetest the
17 actually pay -- knew we had a shot at getfimgages. 17 search for happiness, until we had this ratizin.
18 We were quite surprised: it was 27 billiorsorthat 18 But | had to pull on my old self and detvn to
19 the State's expert had been in -- now we kti®®013, 19 looking at the evidence, because | thinkite of law
20 so we had to take it very seriously. Sotlsgack 20 is important. And that's what we see: ofiesad the
21 into him again. 21 rule of law under challenge. And I've hddray career
22 But | had no ... | could not -- | stithit 22 in the World Leadership Alliance and othercgls
23 believe -- we had the Amend[ment] Act -- stirimg like 23 defending the rule of law in a democracy olvhi
24 that would ever happen. And | know thatRlespondent 24 | believe in. So | was personally motivaiedet
25 agrees that that wasn't foreseeable. Aod't think 25 actively involved in this, because | thouight
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16:50 1 something worthwhile to defend. 16:54 1 foreign companies, which there's no qoeshat they
2 THE PRESIDENT: Now we'll go to things that mayléss 2 weren't doing a primary investment into Augrahey
3 philosophical about life -- 3 were making an investment in Australia by the
4 A. Sorry about that! 4 acquisition of an Australian asset. So thvat
5 THE PRESIDENT: -- and time passing. But if | Koat 5 | don't see those two [as] relevant.
6 Professor Lys's first report, there are adeestions 6 It is true what Professor Lys says hemiab
7 I've asked myself. 7 "Zeph's revenue never exceeded 1.4% of Miogy4t]".
8 Can someone please pull up on the schesfirs$t 8 That's true, | realise that. But | would Hagre are
9 report of Professor Lys. And | don't have @hgis 9 other ventures that we have nothing to do thith are
10 reference, but I'm sure someone can help me. 10 also very similar.
11 Paragraph 39. Can counsel tell the techriicia 11 But I'd also say that, over the yearphzZeas
12 Thank you. That's it. 12 given us more pleasure than maybe the 99%vehue we
13 Professor Lys -- you have said you hateead his 13 get from Mineralogy.
14 reports, so I'm -- 14 So it's just a question of how you lobk.a
15 A. Ican certainly look at it now. 15 THE PRESIDENT: And you just mentioned risk, #émat was my
16 THE PRESIDENT: Yes, | can see that. 16 next question.
17 A. Isit39? 17 A. Sure.
18 THE PRESIDENT: He is insisting very much on ¢éeeing 18 THE PRESIDENT: As a businessman, you are venylitar with
19 kind of a reversal of the hierarchies, oegersal, 19 assessing risks, | suppose. You know that an
20 | would call it more, of the roles of the quany: the 20 investment does carry risk?
21 one that really have the activities and #évenues and 21 A. Sure.
22 the assets being the subsidiary. So hatpats 22 THE PRESIDENT: What was the risk here for Zdpbugh the
23 paragraph 39 with more specifics. 23 share swap?
24 And | was asking myself what you thougihdut that, 24 A. Well, it's got -- well, at the time of -- I'fast
25 because it is true that Mineralogy is notlimgompare 25 trying to think. At the time of the shareagwfor
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16:52 1 in terms of income and assets. 16:55 1 example, Mineralogy's main revenue hagebbeen
2 A. Well, that's certainly true. But | think tleeis 2 determined in the High Court of Australia.ydu'll
3 a misapprehension here, and | thank you fongime 3 recall, there was an action in royalty B wheeehad
4 the chance to correct it, because it can bzismg 4 a judgment; it then went to the Court of Apgptreen
5 looking at all these documents and reportslaingds. 5 that knocked over. And at this particulareiof
6 But what actually happened was that -- 6 restructure, all of that had been pushed tipeto
7 THE PRESIDENT: We are used to many reports apermsa 7 High Court of Australia, which decided in 2a80not
8 A. Yes, but what actually happened was: MIL, in 8 giving leave to the Chinese party.
9 New Zealand, owned the shares in Mineralogy. 9 But at the time in 2019, there were cagrsidle
10 THE PRESIDENT: Yes. 10 risks because a lot of money had been ptid in
11 A. And MIL did a takeover with the Claimant.wasn't the 11 Mineralogy, some of it had been spent, aatkttvas
12 other way round: that had already happefexdthis is 12 a counterclaim against us that, if the Higlu€had
13 a transaction between two foreign companiese from 13 gone the other way, a substantial risk thiaekdlogy
14 New Zealand, one from Singapore -- that lagdshare 14 would have been wiped out, and any investmentd have
15 swap. 15 been lost.
16 So really the question about contribytibpou 16 So that was --
17 like, to Australia, they had the benefitlu priginal 17 THE PRESIDENT: But that investment was boughé lsyvap,
18 contribution and the original risk that waslertaken 18 share against share. So what exactly was put
19 with Mineralogy when | first incorporated iind 19 A. Well, it would have had --
20 | think that that's been recognised in densof 20 THE PRESIDENT: --in jeopardy is unclear to me.
21 arbitrational tribunals: that there's an rehe 21 A. Well, what was in jeopardy was the valuehef Zeph
22 inherited contribution and risk to the horteesfrom 22 shares if the Mineralogy investment had\enkeero,
23 the sale of that investment. 23 which it could have been, it would have [nttrat
24 Why | didn't think it was relevant togfiiribunal 24 they would have also been zero, they woule hast
25 was because it dealt with a transaction teEteo 25 their assets and lost their funding. Andtadt Zeph
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16:57 1 left would be left with would have beea theaning 16:59 1 A. Well, the reason for that was they wererB&Y was
2 business and Visco, at that stage. 2 auditors of one of our companies called Querds
3 THE PRESIDENT: But the Mineralogy shares in thars swap 3 Nickel, which is a separate company. Anddafrtbeir
4 were valued at face value, and that givesthbsut 4 audit reports -- they did a revaluation orasset for
5 6 million at $1 per share. And that was,dmse, 5 an audit report, and subsequently the priceabel
6 much less than the actual value of the sh&8eghere 6 crashed by about 150% and that company wemnt in
7 was some margin before -- 7 liguidation.
8 A. Well, there could be, but -- 8 And | wasn't satisfied with the qualitytbé audit
9 THE PRESIDENT: -- you went below the 6 millio®r do 9 report. | think the directors should haverbeeught
10 | misunderstand? 10 to their attention earlier. So we changeatitdiims;
11 A. Yes, well, a share swap really we think hats g 11 not just for that company, but for the whgreup.
12 an equivalent value. That's how we deal iwviththe 12 THE PRESIDENT: I'm looking through your stateisen see
13 commercial world, and that's how the Govemtrdeals 13 where else | had noted questions that haviecsn
14 with it in taxation. 14 asked.
15 THE PRESIDENT: That's what you explained befdrkat's 15 A. Sure.
16 Clear. 16 THE PRESIDENT: Because throughout the day yee baen
17 A. That's what they say. 17 asked many questions, so a good number rof dhe
18 THE PRESIDENT: But the economic reality waseatiht, was 18 answered.
19 it not? 19 A. Good.
20 A. No, it becomes different | think when you bav 20 THE PRESIDENT: If you look at your witness stagst
21 a different risk profile. In just buying sha even 21 number 5, paragraph 49, you have been askied q
22 for a dollar, if you want to put it that wahares 22 a number of questions about the timing of ylaeision
23 come with inherent risk: risk of what they're 23 and how the decision to create a companingafore
24 THE PRESIDENT: Of losing the dollar? 24 came up.
25 A. Oflosing the dollar, but also losing -- paiit is 25 Can we have witness statement numbeiVG &falmer.
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16:58 1 rights and obligations that you have iaref; they're 17.01 1 Here it is, yes.
2 dealt with in the constitution of the companidhere 2 So the story starts, if | understand yaamative,
3 are also particular laws which can be punitigainst 3 in September 2008.
4 you in different jurisdictions. So to getthe proper 4 A. Yes.
5 final analysis, you'd have to look at that. 5 THE PRESIDENT: And that is this meeting that veedn
6 But the inherent -- like, for example Simgapore, 6 discussed with UBS and Macquarie and Linkéased
7 there's no tax payable to a Singapore resaent 7 others. And that's about an IPO in Hong Kong?
8 a dividend from Mineralogy; that's a frankidend 8 A. Yes, that's correct.
9 coming out from Australia. Whereas that watilte the 9 THE PRESIDENT: And then we jump ten years forward
10 case if Zeph was an Australian company: thieg'paying 10 2018 --
11 24% dividend on that. 11 A. Canljust say that that meeting in 2008itedt's
12 And likewise, if | was a resident, | wont be 12 meant to show is that that's when | partteihén
13 paying any dividend from Zeph to me, et @&teso it 13 a discussion when it was suggested to mevihahould
14 goes -- it's a more complex picture thanlpaiting at 14 have a company in Singapore if we wantediserdebt
15 $1 here and $1 there. 15 finance. That's all that happened at thastimg
16 THE PRESIDENT: That's what you already told nemw! asked 16 that's in any way relevant.
17 before. 17 THE PRESIDENT: Yes, that | understand. But thething
18 A. I'msorry -- 18 happens until June --
19 THE PRESIDENT: Yes, | got this one, absolutely. 19 A. Well, this wasn't for restructuring. Thisdhaothing
20 A. I'msorry, | apologise. I'm just answeribfow | see 20 to do with restructuring.
21 it, sort of thing. 21 THE PRESIDENT: Yes.
22 THE PRESIDENT: Shortly before the restructumy y 22 A. So there was no decision to restructure.
23 terminated your long-standing auditors, E&Yteplace 23 THE PRESIDENT: It's just the idea came up then?
24 them with a much smaller Australian firm. dAive 24 A. | had a meeting, people told us that, thiat'So we
25 asked myself: what was this coincidencene® 25 weren't expecting to do anything.
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17:.02 1 THE PRESIDENT: Andthenthere'sa... 17:05 1 own right. And that's how we used Newl&dthen
2 A. Andcanl justadd -- 2 to -- | think they did a share swap with mynpanies
3 THE PRESIDENT: And then you take the decision in 3 that owned Mineralogy. And then New Zealand
4 June 2018 -- 4 subsequently swapped that to Singapore.
5 A. Canljust-- 5 And that put all of the revenue that wefgam
6 THE PRESIDENT: That's when you said that you niade 6 royalty B into a Singapore company, so if \wpraached
7 decision yourself? Or do | understand? 7 banks, we could tell them, "We've got 700 --
8 A. That's for the restructuring. But in betwdleat time, 8 $600 million a year of cash coming to this pamy that
9 about 2016, we set up three Singapore congpamigch 9 we want to utilise to borrow against".
10 financed three separate ships in Singapore. 10 So that was the general plan.
11 THE PRESIDENT: That's where you said that thexe 11 THE PRESIDENT: I'm just checking, but | doninthl have
12 a synergy with the shipping company -- | meih the 12 any further questions that have not beerdas®e that
13 marine engineering -- 13 ends your examination, unless there is algweup
14 A. Yes. This is for our Queensland Nickel, &soigroup. 14 questions by my colleagues or by the parfidss
15 And of course it worked like a charm to rafemoney 15 should be follow-up questions on the Triblgnal
16 with the Singapore companies there; it wag smooth. 16 guestions, if there are any.
17 I just saw that as a confirmation of whabken told 17 On the Respondent's side?
18 earlier. That's as far as | went. 18 DR DONAGHUE: May | ask one question?
19 THE PRESIDENT: And then nothing happens for sewenths? 19 THE PRESIDENT: Yes.
20 A. This is after -- 20 (5.06 pm)
21 THE PRESIDENT: And then suddenly there seenbg @ rush 21 Further cross-examination by DR DONAGHU
22 late 2018: first New Zealand, then Singapdyed early 22 Q. Can Mr Palmer be shown another part of hjsiRder, so
23 2019, then you incorporate. 23 that's B/4. 1 think the relevant page isiath117,
24 I somehow have difficulties understandhey 24 but I'm looking for paragraph 380. (Pause)
25 sequence. 25 Mr Palmer, you can see there -- thia thé
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17:.04 1 A. Well, the New Zealand operations werdlioteparate, 17.07 1 Rejoinder:
2 which were developing at the same time. 2 "If ... the specific dispute was foreséealh the
3 THE PRESIDENT: That's the Christchurch indusipialk, 3 time of the corporate restructuring, there is
4 yes. 4 an opportunity for the Claimant to illustrétat the
5 A. Yes, and also lithium. And that was just feppg in 5 restructure was not an abuse because trezyage to
6 the company. And that came to a head beadube 6 that specific dispute was an ancillary purpufshe
7 industrial park that we were looking at: theses 7 restructuring."”
8 another buyer and we had to move quickly ahdhe, to 8 | think a point was being made in youdiect
9 get that established. 9 examination that over the page, in 383, whiel the
10 Subsequent to that, | was at the sanettiging 10 paragraph | put to you, it had just saidy&stment
11 with -- we'd already incorporated two compani 11 treaty coverage was ancillary”, without therav
12 | think, about November, sometime in Novembeo 12 "purpose"”. But you can see in 380 thatdfsiinction
13 subsidiary companies in Singapore that werged by me. 13 is not being drawn.
14 And then | decided in -- | don't know if ibw late 14 So | just ask you again to confirm tinat t
15 December or early January, | can't remenhloiegided 15 Claimant's Rejoinder does accept that --
16 I'd go with a three-tiered structure, andahsiest 16 A. Well, I think | can confirm to you that théa@nant's
17 way to do that was to have it in New Zealaecause 17 Rejoinder does say what it says. | don'ttw@n
18 that was an existing company. We had a neairthgre; 18 dispute that with you. But | still make #tatement
19 we carried out detailed operations. In mst fivithess 19 that "ancillary" wasn't something that | gidkup on my
20 statement, | list all the mining tenementd the've 20 read of it in Paris, when | read it, so iswéa--
21 got from the Government in New Zealand theitev 21 | don't think it's correct.
22 working on. And that's in addition to theo-that. 22 Q. Alright. You accept, of course, that younsig this
23 We had a company manager in an offidsuickland 23 Rejoinder on its last page?
24 that carried out operations, and Mintert sttilyed as 24 A. | do accept that, and | don't resile front.tha
25 our accountants. So New Zealand was oppediio its 25 DR KIRK: Could | just at this stage perhapsgutarker on
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17:.08 1 the record that obviously these are Isgimissions 17:20 1 second one is 2 August 2024 as well.
2 that are being made here in the RejoinderMiri@almer 2 MR BIRKETT: That is correct.
3 is obviously answering these questions astadh 3 THE PRESIDENT: Is that right? Do you have thaer¢?
4 witness, and I'm not sure he can necessariyrent on 4 MR BIRKETT: I do, thank you.
5 the legal submissions. 5 THE PRESIDENT: Good.
6 THE PRESIDENT: No, he can -- we don't understhizas 6 You are heard as an expert. As an expmrtare
7 a legal answer, because you are here as\&ifaess. 7 under a duty to make only statements in aecme with
8 Let me just summarise what | understoochfyour 8 your sincere belief. Can | ask you to readetkpert
9 answers before, and | think that could clogerhatter 9 declaration into the record.
10 for now. 10 MR BIRKETT: I solemnly declare upon my honoudan
11 You recognise that it is written in thejénder of 11 conscience that my statement will be in atzoore with
12 the Claimant that treaty protection was aillary 12 my sincere belief.
13 purpose of the restructuring; you recogrtiaé you 13 THE PRESIDENT: Thank you.
14 have signed the Rejoinder; but you do consinde: this 14 So | understand that you do not havesemtation.
15 is an incorrect statement because it was not 15 That is confirmed by counsel?
16 an ancillary purpose, in your view. 16 MR PALMER: Yes.
17 A. That's right. 17 THE PRESIDENT: Yes. Are you intending to aglect
18 THE PRESIDENT: Is this a correct -- 18 guestions or are we going directly into
19 A. Irecognise it was a mistake from my viewha@s what 19 cross-examination?
20 I.. 20 MR PALMER: I think directly into cross-examinai.
21 THE PRESIDENT: That | could have added as wgllt was my 21 THE PRESIDENT: Your microphone is not on, bbeard you.
22 summary a correct summary of what you armgay 22 Fine. So then I turn to Respondent fmstjons to
23 A. Itis what I'm saying, yes. 23 Mr Birkett.
24 THE PRESIDENT: Thank you. 24 DR HART: Madam President, thank you. I'll bkilag the
25 A. Isthat okay? 25 questions of Mr Birkett today.
Page 277 Page 279
17:10 1 DR DONAGHUE: Nothing further. 17:21 1 THE PRESIDENT: Sure.
2 THE PRESIDENT: Nothing further. Anyone from @imant? 2 (5.21 pm)
3 No. 3 Cross-examination by DR HART
4 Then we eventually get to the end of your 4 Q. Mr Birkett, good afternoon.
5 examination. Thank you very much for youiphel 5 A. Good afternoon.
6 MR PALMER: Thank you very much. And thank youtte 6 Q. lunderstand you have your first report imfrof you.
7 Respondent for the examination. Thank youtfat. 7 Could you please turn to page 3 of that repbiniat's
8 THE PRESIDENT: Thank you. 8 bundle D1, tab 7, page 6. And I'm looking at
9 So now the next thing on the agenda ety 9 paragraph 1.11.
10 Mr Birkett. Let's just take ten minutes jtesget 10 A. Yes.
11 organised, and then we'll start at 5.20 WitfBirkett. 11 Q. There you say:
12 (5.11 pm) 12 "In preparing this Report, | have refére,
13 (A short break) 13 considered, and relied upon various sourtes o
14 (5.19 pm) 14 documentation. All documentation referretiae been
15 MR SCOTT BIRKETT (called) 15 referenced in this Report."
16 THE PRESIDENT: We can start. It's almost 20.pas 16 In this, your first report, you refertt@
17 I'm always waiting because of the remote gisw 17 consolidated financial reports of Mineraldyppriety
18 Good afternoon, sir. You've been witmow for 18 Limited for the 2019 and 2020 financial ye#nat's
19 some time. Can you please confirm to usythiatire 19 right, isn't it?
20 Scott Birkett? 20 A. That's correct.
21 MR BIRKETT: That's correct. 21 Q. And that's all the documents that you refén this
22 THE PRESIDENT: You are a BDO corporate finaraerger? 22 first report?
23 MR BIRKETT: That is correct. 23 A. | believe so; and maybe my instructions.
24 THE PRESIDENT: You have provided two expert repm this 24 Q. Yes, that's right, those were also the ooguthents
25 arbitration: the first one was 14 Februar§42@nd the 25 referred to in your instructions.
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17:22 1 So just to confirm, you agree that gliwlinot refer 17:24 1 A. Thatis correct.
2 to any documents which are authored by Zégh, t 2 Q. So to confirm my understanding, your viewhast if
3 Claimant? 3 Zeph wanted dividends to be paid to it, itid@geek to
4 A. ldon't believe so. 4 achieve that either by influencing the curdirdgctors
5 Q. Thank you. 5 of Mineralogy or by appointing new directdssthat
6 Now, turning to your second report -- i8i®1, 6 right?
7 tab 8, page 6; this is page 3 of your secepdrt -- 7 A. That would be the ordinary course, yes.
8 I am referring to the equivalent paragrapi.1.Again, 8 Q. Thank you.
9 here you state: 9 And I'll just take you to the expert repafr
10 "All documentation referred to has besfenenced 10 Mr Peter Dunning KC. This is at bundle &b 10,
11 in this Supplementary Report." 11 page 1. Just while it's being pulled ups s
12 A. | believe so. 12 a report that was filed by the Claimant iestn
13 Q. And in this report, you refer to the supplatagy 13 proceedings. I'll take you to page 2 orQpes
14 report of Professor Lys? 14 platform and I'll show you paragraph 2.
15 A. Yes. 15 Mr Dunning says:
16 Q. And you briefly refer to the expert report of 16 "I have practiced as a barrister sin@2khd was
17 George Rogers, don't you? 17 appointed as Senior Counsel in 2005. Fra4-2019
18 A. Yes. 18 | was the Solicitor-General for Queensland.”
19 Q. And I'll show you very quickly on the nexigpga- so 19 That's just to show you his legal quzdifions.
20 this is page 7 in the same tab on Opus -- at 20 Turning to page 6 in the same tab on Qpasase.
21 paragraph 2.7.2.1, you refer to the finarstaements 21 At paragraph 7 on that page, in this pardgrap
22 of Mineralogy for 2019, which was a documeani'd 22 Mr Dunning is referring to the process byakhi
23 referred to in your previous report; is thgiat? 23 a dividend may be declared by Mineralogy.yés can
24 A. Yes. 24 read, he says:
25 Q. And in this supplementary report, you daférto any 25 "Part 31 of the Mineralogy Constitutiqgphes to
Page 281 Page 283
17:23 1 other documents, do you? 17:26 1 dividends and reserves. Consistent WwéhAct ..."
2 A. ldon't believe so. 2 That's a reference to the Australian
3 Q. Once again, therefore, you agree that yowticefer 3 Corporations Act:
4 to any documents authored by Zeph? 4 "... it is the directors of Mineralogy thmaust
5 A. Idon'tbelieve so. 5 recommend payment of a dividend, and its amoOnly
6 Q. And this means that you don't rely on any sicuments 6 then, may Mineralogy in general meeting declar
7 in giving your expert opinion? 7 a dividend not exceeding the amount recomntehgéhe
8 A. ldon't believe so. 8 directors."
9 Q. Thank you. 9 | take it you don't disagree with thisgsition
10 So staying in the second report, andadam the 10 stated by Mr Dunning?
11 same page but a little higher up, looking at 11 A. | don't disagree.
12 paragraph 2.5 -- do you have that, Mr Bifkett 12 Q. So based on that, you presumably agree that
13 A. Sorry, can you repeat that? 13 a distribution of dividends requires the agment of
14 Q. Paragraph 2.5 on -- 14 the Mineralogy directors?
15 A. Ido. 15 A. I would agree with that.
16 Q. --that same page. Thank you. You say: 16 Q. Thank you.
17 "... Zeph, as the 100% shareholder inekéitogy, 17 Now, going back to paragraph 2.5 of yeport, you
18 has the ability to control all appointmemistte board 18 say that Zeph could have directed the eggtirectors
19 of Mineralogy. On this basis, if Zeph did m@nt to 19 not to pay or indeed to pay a dividend: itlddave
20 continue to keep some portion of retainediegs 20 directed the directors one way or the otiau're not
21 invested in Mineralogy, it could have sougint 21 aware of any evidence of Zeph having give su
22 dividends to be paid through seeking thattheent 22 a direction, are you?
23 directors of Mineralogy do so or by appoigtirew 23 A. lam not.
24 directors to do so ..." 24 Q. You say also that Zeph could have appointed n
25 That's the wording of your report, ig?t 25 directors as a means of controlling the iblistion of
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17:27 1 dividends. Do you agree that you do oattgo any 17:30 1 A. ldo.

2 evidence that Zeph ever considered that? 2 Q. Your argument, as | understand it, is thattiese

3 A. Idonot. 3 purposes, one should not be looking at thetliat

4 Q. Do you agree that your report makes no referémany 4 Mineralogy and Zeph are separate legal esitiied one

5 evidence that Zeph turned its mind to retumin 5 should instead focus on who has real confrol o

6 forgoing dividends at all? 6 Mineralogy. Is that a fair representatioryadir

7 A. 1do not point to any evidence. 7 argument?

8 Q. Thankyou. 8 A. |think that is.

9 So looking at paragraph 2.6 of the repdttis is 9 Q. Are you aware that Mineralogy Internationahlted --
10 at bundle D1, tab 8, page 7. (Pause) 10 this is a New Zealand incorporated compamyevbeen
11 I'll just let you read that paragraplyoarself. 11 referring to it as "MIL" throughout these peedings --
12 (Pause) 12 are you aware that MIL owns all the sharegsiph,

13 A. Yes. 13 the Claimant?
14 Q. Following on from the answers that you justegme, you 14 A. | believe that to be the case, but | hadenked at
15 agree, don't you, that you don't point to @vigence 15 MIL as part of my work.
16 of what you call a "deliberate act" by Zepimat 16 Q. lacceptthat. Will you take it from me thadt is
17 seeking the payout of earnings that Minesatetained? 17 the case?
18 A. Well, I guess the fact that they didn't dm#&ans that 18 A. I'll take it on your word.
19 they must have deliberately not done it. 19 Q. Thank you. And taking me on my word at thatyou
20 Q. lunderstand the point, that you're sayiey tfidn't 20 agree that MIL therefore controls Zeph?
21 do it. But my question is about Zeph havurged its 21 A. Yes.
22 mind to this question of dividends. And yewalready 22 Q. And are you aware that all the shares in &Hd.owned
23 confirmed that you don't have any evidenoglagther 23 by Mr Palmer and two companies called Cldgeri
24 it turned its mind to that question or not? 24 Proprietary Limited and River Crescent Pretary
25 A. That's the case. 25 Limited? Are you aware of that?
Page 285 Page 287
17:29 1 Q. Soyou say that they didn't do it. Bstpbssible 17:31 1 A. I'll take your word on that again.

2 that they simply didn't turn their mind toign't it, 2 Q. | appreciate that. And in turn, Mr Palmer swimose

3 because you have no evidence that they didteir 3 two companies which | just mentioned, Cloggiend

4 mind to it? 4 River Crescent?

5 A. I guess thatis possible. 5 A. Il take your word on that.

6 Q. So turning over the page, looking at parageaphjust 6 Q. And taking me at my word, would you agree MaPalmer

7 looking at the last two lines there. I'lifjlet you 7 controls MIL?

8 read it to yourself again, starting with therds “the 8 A. It sounds like he does.

9 substance”. | think if you just read the tasi lines 9 Q. Ataround 3.10 today (page 218), you werbémrbom
10 to yourself. 10 listening to Mr Palmer's evidence. He sa&he
11 A. Yes. 11 | apologise if this isn't a direct quote, bug done
12 Q. You refer to a "conscious investment decfsion 12 my best on the transcript as we have it:

13 don't you? 13 "As private company, | find that the igdlof]

14 A. ldo. 14 how it operates is ... whatever | say gogs, a

15 Q. Butit follows from the answers that you jgate me 15 [a] shareholder."

16 that you don't have any evidence of Zephritgwiade 16 Do you remember him saying that?

17 a "conscious investment decision”, do you? 17 A. Something along those lines.

18 A. Well, | would suggest the act of not doingsthing 18 Q. And he said yesterday in submissions, andabein

19 does not mean it's not conscious. But ltd@ve 19 today in re-examination, that he makes dmussi

20 explicit evidence. 20 individually and not by committee. Do yomember him

21 Q. Thank you, Mr Birkett. 21 saying that?

22 At paragraph 2.9, so again looking &t $hane 22 A. 1 do believe I recall that.

23 paragraph, you say that Mineralogy retaiitsg 23 Q. So, Mr Birkett, if you're looking at the gties of

24 earnings was, in substance, an investmeneply, 24 substantive real control, do you agree thapnly

25 don't you? 25 conclusion you could reach is that Mr Palowertrols
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1732 1 Mineralogy? 1735 1 I'm talking about the hypothetical circtanses where
2 A. | believe that would be the case. 2 you did not want the investment to be retainghin
3 DR HART: Thank you, Mr Birkett. | have no furthe 3 the subsidiary.
4 guestions. 4 THE PRESIDENT: Thenin 2.7.1, you say: well, lineel of
5 THE PRESIDENT: Thank you. 5 dividends is greater than zero; good. And @i look
6 Any questions in re-direct? 6 at the cash balance. But of course you atbapyou
7 MR BYRNE: No questions, thank you. 7 cannot distribute the company's entire catnba,
8 THE PRESIDENT: No questions. 8 because otherwise you will not have fundsotdinue to
9 Do my colleagues have questions? 9 operate.
10 (5.32 pm) 10 | assume that you take this into accedr@n you
11 Questions from THE TRIBUNAL 11 say that "indicate[s] that many millions ofldrs
12 THE PRESIDENT: Can we just go back to your eixpggort 12 could have been paid"? | mean, that's guvague
13 number 2. | understand that you have chaiged 13 statement for an expert, is it not?
14 considerably with respect to the dividendsrakading 14 A. Well, there's probably two things that affézit
15 Professor Lys's report, because he was sthahgne 15 statement. | haven't done enough analysiaderstand
16 consideration for distribution of dividends i 16 what the working capital requirements ofehéty are.
17 liquidity, and if you don't have the liquigithen in 17 Further to that, if you were of a mind to get
18 principle you will not pay out dividends. that 18 profitability -- or, pardon me, to pay outaieed
19 right? 19 earnings as dividends, you would probablyngbahe
20 A. Madam President, | think liquidity is a reden 20 amount of investment that you make in thétyen
21 consideration and that's correctly raisettiénLys 21 therefore leaving a higher cash balance debinyou
22 report. | guess the only other thing thabuld add 22 to distribute.
23 is that if there was a conscious decisiatettide to 23 So again, it's hypothetical. Obvioubigytve
24 pay out retained earnings or the profits cdmpany, 24 chosen to leave that money -- sorry, theyndicchoose
25 there would be other avenues open to doitliag 25 to pay a dividend, and Zeph did not choossitate,
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1733 1 cash in the bank at the point in time mats 17:36 1 apparently, to pay a dividend. So itiypothetical
2 sufficient, by using leverage or an in specie 2 question as to how you would go about thttef/ did
3 distribution. 3 not choose to do that.
4 But it must be said that at a point -- 4 THE PRESIDENT: It is hypothetical indeed, yes.
5 THE PRESIDENT: Yes, you mention in 2.7.2.1 of ysecond 5 Fine. Let me just check, but -- no, |&hao
6 report, on page 4 -- do you have it there? 6 further questions.
7 A. ldo. 7 So if there are no follow-up questiongton
8 THE PRESIDENT: Yes. There you say that you coskl 8 parties' part, that concludes your examinatidnd
9 leverage, right? 9 we are grateful to you that you made the koipgto
10 A. That's correct. 10 The Hague.
11 THE PRESIDENT: So you would incur debt to pay ou 11 MR BIRKETT: Thank you.
12 dividends; is that the proposal? 12 THE PRESIDENT: So that leads us to the endef th
13 A. That's correct. 13 witness/expert examinations, and now it resiéor us
14 THE PRESIDENT: Yes. 14 to get organised for tomorrow.
15 | don't know whether you were here yestgrbut 15 (5.37 pm)
16 it appears to me that Mr Palmer said in frenng 16 Tribunal questions to the parties
17 argument that one reason -- that was pageo199. 17 THE PRESIDENT: The Tribunal, as we mentioned, daumber
18 I'm saying this for the transcript, not fouy 18 of questions that it would like to put to yiou your
19 A. Sure. 19 closing remarks. It goes without saying thatmay
20 THE PRESIDENT: He said that the reason for rgitiduting 20 have other questions tomorrow. (Pause)
21 dividends and retaining earnings was prectsehvoid 21 | was saying obviously there may be othustions
22 that Mineralogy had to incur debt. 22 that come up, and follow-up questions, aspresent
23 So that's somewhat in contradiction withr 23 your answers tomorrow.
24 suggestion here, is it not? 24 | should also preface the questions thighusual
25 A. Yes, | guess the fact that the investmengiesn-- 25 caveat: do not over-interpret the questidrieey are
Page 290 Page 292
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17:38 1 not reflecting any decisions/judgments tfaae already | 17:43 1 (1) Assume a corporation restructtoegin treaty
2 been made. We are simply trying to covegiioaind to 2 protection with a specific disagreement indnif it
3 make sure that if we get to certain decisiorshave 3 has it in mind, it means it is foreseeable.
4 the relevant material and you have had anrtyopity to 4 (2) Assume further that disagreement do¢tead
5 address these points. 5 to the invocation of treaty protection.
6 So the first question is about the tinfimgthe 6 (3) Assume, finally, that another disagrest
7 Tribunal to assess the requirements for denial 7 arises, as such not foreseeable.
8 benefits. We understand the parties' positithe 8 And the question is: is the invocatiornrefty
9 Claimant says 13 August 2020; the Respondsyst ot 9 protection for that other disagreement abusiveot?
10 later than 14 October 2020, but agrees to 10 And then there is an add-on question:dvihe
11 13 August 2020. 11 answer change if instead of saying "disagesdmwhich
12 The Tribunal is tasked with applyingeaty 12 we chose as a neutral term, we would ustethe
13 provision, and therefore we think we haveake our 13 "dispute” or we would use the term "measure"?
14 own assessment of what the correct datéisouasly 14 The fourth question is again an assumptssume
15 considering the parties' submissions, bilt sti 15 an investor has established substantive tipesan
16 There are four dates, in our understapdivat 16 the home jurisdiction of the investor, b thvestor
17 could come into play. One is, of course, 17 is owned and controlled by a national ofttbst
18 13 August 2020: that's the enactment of timeddment 18 country, yet these operations were set apaa
19 Act. The second one is 14 October 2020, isithe 19 denial of benefits by the host country. Dibes
20 request for consultation under the treatlye third 20 motivation or the reason for setting up therations
21 one is 22 December, when the Respondent noesit is 21 matter; and if so, what is the effect?
22 considering denying benefits; that's ExHibit53. And 22 That is a question that goes a littleglthe
23 the fourth and last one is 14 June 2021, wisic 23 lines of a type of abuse of the denial ofefiés
24 Exhibit C-155, which is the actual denialdet 24 However, it is not a typical abuse situabecause
25 So we would be assisted if you could ceminon 25 when you abuse something, you abuse a highe;you
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17:41 1 these dates and say which ones may bant)eot 17:46 1 abuse the denial of a right, or you caumtgliably be in
2 relevant, for what reason. So this is the fir 2 a position of seeking to abuse the possilwfityot
3 guestion. 3 being denied benefits. | hope that's clear.
4 The second question is asking you to make 4 The fifth question is the following. Yauay
5 an assumption. And again, these are realtting 5 remember that in October 2023, the Triburiakrhthe
6 assumptions and nothing but that. 6 guestion of Article 27(2) of the treaty, whistthe
7 Assume the Tribunal views the facts inrdeord as 7 article about joint interpretations by contirag
8 showing two streams of events: one streanedirik the 8 states. It says specifically -- I'm just dogtthe
9 disagreement -- and I'm on purpose using thre w 9 first sentence:
10 "disagreement"” -- with the CITIC parties; @me stream 10 "The tribunal shall, on its own accounabthe
11 related to the disagreement about the BStopopal. 11 request of a disputing party, request a joint
12 Under this assumption, what are the conrgéictors, 12 interpretation of any provision of this Agment that
13 if there are any, between the two streams? 13 is in issue in a dispute.”
14 We have seen, for instance, the exhibasd now 14 And then it goes on about how to do it.
15 I'm quoting from memory: | think it's R-144cBR-145 -- 15 Both parties answered then that, in thirent
16 which the Respondent asked questions alvgiuig to 16 understanding of the issues in dispute, digtpot
17 show the links. Are there other such coringct 17 propose to seek a joint interpretation. el
18 factors? And conversely, are there discdimgec 18 Tribunal then concluded by saying that ieresd its
19 factors, if | can call them like that: tha¢ams 19 decision on the necessity of a joint integiien
20 elements that show a disconnection between th 20 until it would be more fully briefed on tresues.
21 two streams? 21 The question to the parties now is: visygour
22 That was the second question. 22 present position on this issue? And we ofs®still
23 Now, the third question is again an aggion, and 23 reserve the decision.
24 that is an assumption in three parts, folthime 24 These are all the questions.
25 a question. 25 For purposes of your presentations toogrr
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17148 1 we would like to say that we have no's-ribt that 1752 1 MR PALMER: Yes, sure.
2 we have no interest, but we do not particylaith to 2 THE PRESIDENT: We could start at 2.00. Is tiae?
3 hear further about estoppel, acquiescence igh 3 MR PALMER: Yes, and finish at 4.00.
4 a topic on which we have what we need if weeha 4 THE PRESIDENT: Then you have until 4.00, and thi#it
5 apply it. And we would also like to say thz main 5 a little bit more: that's 4.15. And then vexé
6 focus for our purposes is denial of benefits, 6 a procedural discussion, that should be fauigk,
7 essentially the question that | have askedrbghot 7 and then at 5.00 we should be done.
8 exclusively, but especially. 8 Does that make sense in terms of --
9 With respect to objection 4, abuse is the 9 MR PALMER: Yes.
10 foreseeability, and that also goes in a nzaorto 10 THE PRESIDENT: | mean, this is just indicatigécourse,
11 the question asked before about the linksdwt the 11 so we all know how to get organised.
12 two streams. 12 DR DONAGHUE: It certainly makes sense to usnihgou.
13 Let me turn to my colleagues to see vérdtforgot 13 And thank you to the Claimant for that indica.
14 something. (Confers) 14 MR PALMER: It makes sense to us too, Madam Begtsi
15 When | say "main focus", it's not to gt this 15 THE PRESIDENT: Good. Excellent.
16 is the main focus of our thinking; it's ty $hat 16 Were the questions clear? Because Ighawe
17 these are matters on which we would likesteehmore 17 asked that before. Or is there any clatiboa
18 information and submissions from you. 18 needed? (Pause)
19 So the idea tomorrow is for you to anstlvese 19 DR DONAGHUE: No, thank you.
20 guestions, but obviously you may addressogtmgr 20 THE PRESIDENT: Fine.
21 topics that you think are appropriate inHaraince of 21 Is it the same on your side?
22 your case at the close of this hearing. gbas 22 MR PALMER: Itis, Madam Chairman.
23 without saying. 23 THE PRESIDENT: Good.
24 We should see how we manage in termsef tWe do 24 MR PALMER: As | understand it, we'll be addregsihe
25 have time, because we are now very muchémith our 25 guestions, then any other issues which we --
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17:50 1 schedule. We could start tomorrow eligker than 17:53 1 THE PRESIDENT: If you wish to summarise tesutt of the
2 9.30: that would give you a little more time. 2 hearing or present your main points about gase,
3 | don't know exactly how much time eacttyphas 3 you're welcome to do this, as long as you ansie
4 left. We had said that the closing shouldb®bver 4 questions, because that would help us, plusiok to
5 two hours, and if you both agree with thagntive 5 the two hours.
6 could stay with this rule. Obviously the Rarsgent may 6 MR PALMER: Yes, that's fine. That's fine.
7 have a little less left by now. But it wotidlp the 7 THE PRESIDENT: Nothing further from anyone? Good
8 Tribunal to have your views without your being 8 DRKIRK: Could I just -- sorry -- raise one mirnooint.
9 restricted tomorrow in what presentations wish to 9 It's just come to the attention of thei@knt
10 make on both sides. 10 today that a number of still shots of therimgetoday
11 Yes, Mr Palmer. 11 are being published in the Australian medidon't
12 MR PALMER: May | suggest that both sides be give 12 know what the Tribunal had in mind regardiagprding,
13 two hours, rather than restrict the Respaneéeen if 13 but | think it might be helpful just to reddn the
14 the Respondent's time is down a bit. 14 transcript here once again that recordirtgef
15 THE PRESIDENT: Yes, that's appreciated. | thire is -- 15 live stream is prohibited.
16 MR PALMER: | think that's a fair way to approdth 16 THE PRESIDENT: I think that's what the orderssay
17 I'd also suggest that we have a latetirggetime, 17 doesn't it?
18 maybe 10.30 or something, so we have got tiroeesto 18 DRKIRK: It does indeed, yes.
19 adequately answer these questions, becaygeeth 19 THE PRESIDENT: Let me just check. | think itidPO5, or
20 obviously important and the Tribunal wantoasidered 20 isitin PO3? (Pause) Itis PO5. Yes, dxacdkay,
21 opinion from both sides. 21 | have it here. Thank you.
22 THE PRESIDENT: We could start at 10.30, go tbri#.30; 22 So 31, yes:
23 maybe with a break and some other quesiiong| be 23 "... there shall be a public webcasheftiearing.
24 12.45. Then we could take a somewhat lolgenh, if 24 Viewers shall register online to access tharlig and
25 you wish, because you're kind of responding. 25 shall commit not to use the webcast feedrigr
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1755 1 improper purpose, including not to redcbelwebcast,
2 not to make it available online or otherwise."

3 So this is restated on the record.

4 DR KIRK: Thank you very much.

5 THE PRESIDENT: Fine. If there is nothing furthiren
6 I wish you a good evening. That may be k litonic;
7 I didn't mean it ironically. Have all a goedening.

8 See you tomorrow at 10.30.

9 (5.56 pm)

10 (The hearing adjourned until 10.30 am the falhgwday)
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