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08:42 1 Monday, 3€ptember 2024 09:33 1 thank you.
2 (9.25am) 2 MR CLARKE: | think we had Ms Annie Tan as well.
3 THE PRESIDENT: Good morning to everyone. | ¢ we are 3 | am also joined by counsel assisting the
4 all eager to start and we are all ready befee 4 Solicitor-General: Ms Penelope Bristow; Mrefay Shirm
5 actual time for the start. Since this is gein 5 of the Department of Foreign Affairs and Treated
6 streamed, | think we should not start befoestime 6 finally, my colleagues from the Office of Imiational
7 for those who are watching remotely; it woudd really 7 Law: first, Ms Lucy Martinez, Mr Kyle Dickso8mith,
8 be fair. So we'll just wait five more minutes 8 Mr Charles Light, Ms Stephanie Brown and Ms Btanuel.
9 (Pause) 9 Madam President, if | may, we do havewad?Boint
10 (9.30 am) 10 slide presentation this morning which we haneided
11 THE PRESIDENT: The Peace Palace bell just rad@® 9 am 11 electronically, but we do have some harde=opi
12 pleased to open this hearing and welcomealdere. 12 available in the room in case any of the mambf the
13 Let's just, for the record, establish vehio the 13 Tribunal, the Secretary, the PCA or indeeddfaimant
14 room. | also welcome all those who we atesaeing 14 would prefer a hard copy. We're just hantioge up
15 and who are not in the room, but who areqipating 15 now.
16 remotely. 16 THE PRESIDENT: Thank you.
17 You of course have the Tribunal: Mr Kytlon my 17 So let me turn to the Claimant now fer th
18 left, Professor McRae on my right; the Secyesf the 18 introduction. Should I give you the floorr Flalmer,
19 Tribunal, Mr Montoya, on my far right; and Mflliams, 19 to introduce those who are here with yowooyou want
20 who is the representative of the PCA, on anyeft. 20 each of them to introduce him- or herself?
21 We have the court reporter, the Opusiieins and 21 MR PALMER: Ithink it's best that they introduce
22 the technicians who handle the transmission. 22 themselves. | am Clive Palmer, I'm the regméative
23 For the Respondent -- and I'm startiri tie 23 and director of the Claimant in the arbitrati
24 Respondent here because on preliminary aijscthe 24 DR KIRK: Dr Anna Kirk from Bankside Chambersposel
25 Respondent is in a position of claimantossety -- we 25 assisting.
Page 1 Page 3
09:31 1 have the Solicitor-General of Australiad@naghue KC. 09:34 1 MR BYRNE: Kris Byrne, counsel assisting.
2 Would you like to introduce those of yodetegation 2 MR SOPHOCLES: Michael Sophocles, lawyer assidtieg
3 or do you wish that each person introduces bim 3 Claimant.
4 herself? 4 MR SHAW: Jonathan Shaw, lawyer assisting thenGiat.
5 DR DONAGHUE: Mr Clarke will introduce the delegmt, if 5 MS A PALMER: Anna Palmer, counsel assisting ther@ant.
6 that's suitable to the Tribunal. 6 MR SHERIDAN: Declan Sheridan, director of theif@iant.
7 THE PRESIDENT: Fine, thank you. 7 MS E PALMER: Emily Palmer, director of the Claima
8 MR CLARKE: Thank you. Good morning, Madam Presicand 8 MR BROWNING: Thomas Browning, Claimant party assg.
9 members of the Tribunal. 9 MR JACOBSON: Daniel Jacobson counsel assisting.
10 | am Jesse Clarke, the general coungbéddffice 10 MS SINGH: Baljeet Singh, administrator Claimpatty
11 of International Law at the Attorney-General' 11 assisting and director of the Claimant.
12 Department. As you already noted, | am imgthe 12 MS McCORMACK: Leanne McCormack, administratigsiatant.
13 Solicitor-General of Australia, Dr StephemBghue KC, 13 MR HARRIS: Nui Harris, director of Waratah Coal.
14 and our counsel team: Mr Samuel Wordsworth KC 14 MRS SOPHOCLES: Yevheniya Sophocles, assistia@thimant.
15 Professor Chester Brown, Dr Naomi Hart and 15 MR BIRKETT: Scott Birkett, expert witness fronDB.
16 Dr Esme Shirlow. 16 MR MARTINO: Domenic Martino, corporate advisorthe
17 Joining from Western Australia is the 17 Claimant.
18 Solicitor-General of Western Australia, 18 MR PALMER: George Sokolov was to come; he's uistfalia
19 Mr Craig Bydder SC, and Ms Annie Tan, seagsistant 19 watching online. He's assisting us in thtation.
20 state solicitor of the Western Australian 20 So he's there. | thought | should just pthiat out.
21 State Solicitor's Office. 21 (Pause)
22 THE PRESIDENT: If people who are in presencedccjust 22 THE PRESIDENT: As you know, the agenda of tleiaring is
23 raise their hand, so we can put names os,faagould 23 to address the preliminary objections. Wemmwceed
24 be nice. 24 in accordance with Procedural Order No. 8m&of the
25 So Mr Solicitor-General of Western AusraGood, 25 rules that we will follow are also in Procealu
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09:37 1 Order No. 1. 09:40 1 common to Australia's preliminary objeatio
2 On transparency and confidentiality, wi follow 2 Mr Sam Wordsworth KC will address the "no istee" and
3 the annex to Procedural Order No. 3. If digpant 3 "no investment" objections. The Solicitor-@eat will
4 wishes to raise an issue that is confiderthah 4 then return to address the denial of beneffijsction.
5 he/she should mention it at the start, and the feed 5 Professor Chester Brown will address the abfise
6 will be cut until it is either determined thihe 6 process objection. Finally, Dr Esme ShirloilV w
7 matter is, in reality, not confidential or Wave 7 address estoppel and acquiescence.
8 completed the discussion of the confidentiatter. 8 I will now hand over to the Solicitor-Geake
9 Since the Tribunal may not always know mvtigs is 9  Thank you, Madam President.
10 the case, please mention so expressly. arhe shall 10 DR DONAGHUE: Good morning, Madam President aednivers of
11 apply when a confidential matter comes up witvitness 11 the Tribunal.
12 or expert, or you think that the witness/expal now 12 (Slide 3) This is a claim said by thei@knt to be
13 respond with something that is confidentiali may 13 worth AUD 300 billion or €182 billion. Thist
14 wish to flag it. 14 anincredible figure. It makes this the datg
15 We will follow the schedule that is attad to 15 investor-state dispute settlement claim buaught.
16 Procedural Order No. 5. So today we willrtggening 16 The sheer size of the claim makes tlisgeding
17 arguments, a maximum of 3 hours for eactypafou 17 one of great significance to Australia. &amt
18 know the time allocation over the entiretytaf 18  Australia had no choice but to divert vegnicant
19 hearing, which is 9.5 hours for the Respotded 6.5 19 public resources to defending the claim. t Vizs
20 for the Claimant. That includes, of couthe,time 20 necessary because any claim for AUD 30®bhitiust be
21 for the opening arguments and for the ansteers 21 taken seriously, even if -- as is the case, lier
22 Tribunal questions, and closing remarks erldht day. 22 reasons that we will develop over the coafshe
23 Is there anything that is unclear, or emyments 23 morning -- it is a claim with weak jurisditial
24 that a party would wish to raise before vwe ghe 24  foundations.
25 floor to the Respondent for the opening arguth 25 The Tribunal has witnessed firsthandr siree
Page 5 Page 7
09:38 1 Mr Donaghue, Mr Clarke? 09:41 1 this proceeding was commenced, that iheepding has
2 DR DONAGHUE: Not on our part. 2 been personally managed at every stage gl#mant's
3 THE PRESIDENT: No, | don't see anything. 3 representative, Mr Palmer. Mr Palmer is astfalian
4 Mr Palmer, on your side? 4 citizen. He is one of Australia's richesteand
5 MR PALMER: Not on our part, Madam President. 5 he has a high public profile in Australia, imavbeen
6 THE PRESIDENT: Good. Excellent. Then we maytsta 6 a Member of the Australian Parliament for tyear
7 We have received a paper copy of the Refgd's 7 three years, and having founded an Australwitical
8 PowerPoint, and we also understand that ibban 8 party, the United Australia Party, which wasierly
9 uploaded on the platform. You are welcomgtaot. 9 known as Clive Palmer's United Australia Party
10 (9.39 am) 10 Mr Palmer's wealth derives substantiatiyn
11 Opening submissions on behalf of Respunde 11 Australian company Mineralogy Proprietary lted, which
12 MR CLARKE: Thank you very much, Madam Presiden. 12 he wholly owns through a corporate structioat now
13 Before we begin, like you, | would jug&elto 13 includes the Claimant, Zeph Investments.
14 greet all of those who are watching this ingdive 14 There is no dispute that the Claimanthslly
15 from the public webcast. It is importanttttias 15 owned and controlled by Mr Palmer. As a egnsnce,
16 hearing is a transparent process, partigulg@ren the 16 there is no dispute that this is a claim ghbioy
17 public interest from Australians watchinglbhome. 17 a foreign company after that company waspoted into
18 | want to thank the Tribunal and the Perma@emirt of 18 an existing corporate structure between aatbdd
19 Arbitration for the efforts taken to facititga 19 Australian company and the prominent Austradiitizen
20 a transparent and open hearing. 20 by which that company is ultimately owned and
21 (Slide 2) The opening statement by thepBedent 21 controlled.
22 this morning will be structured as followEhe 22 It is therefore perhaps not surprisirag this
23 Solicitor-General will make some introductory 23 case -- an enormous claim by a company olwped
24 observations, including as to the state @&thidence, 24 a national of one state against that nat®oain
25 and will provide an overview of the main fathat are 25 state -- has generated significant publieregt
Page 6 Page 8
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09:43 1 around the world, both in the mainstreasdimand in 09:45 1 Professor Lys was not called for crossvéxation."
2 the investor-state academic community. 2 That passage could equally be writtehimc¢ase.
3 That interest reflects the fact that globa 3 The second expert Australia relies upon is
4 attitudes to the rules-based trading systenmnditux. 4 Mr George Rogers, whose experience, stretdfang to
5 The outcome of this dispute will focus attenton 5 1989, includes having structured, lent andsadvon
6 whether the existing framework for investa@tst 6 several US billion dollars' worth of miningpject
7 arbitration truly reflects the intention ofrfias to 7 finances in projects all over the world. Hhavset up
8 treaties such as AANZFTA and the many treaties 8 the mining project finance business of Inve&ank in
9 similar terms. For that reason, in our subiois this 9 London in 2013, he set up his own mining midj@ance
10 Tribunal has been charged with a heavy task. 10 consultancy. And his first and supplemengamert
11 As this case has proceeded, it has achfour 11 reports address, again in detail, Zeph'sxdiaat it
12 exceptional features, which we wish to emigkast the 12 was incorporated for the purpose of pursfirancing
13 outset, which are particularly extraordinary 13 in Singapore for Australian coal projectds élidence
14 combination. 14 has been almost totally ignored by the Claima
15 The first is: despite the extensive avidé case 15 The third expert is Mr Daniel Kalderirk€,
16 that Australia has assembled in supporsof it 16 a New Zealand barrister of more than 20 ystasding,
17 preliminary objections, the Claimant hastledtt case 17 whose report addresses whether Zeph hasfedse
18 largely unaddressed in its pleadings andsvwmared in 18 a plausible rationale for the incorporatién o
19 its evidence. Yet the evidence that then@ai has 19 Mineralogy International Limited in New Zeadhin order
20 largely ignored is of a comprehensive anibseikind. 20 to pursue lithium exploration or exploitation
21 It includes evidence from five experts and fatt 21 The fourth expert is Professor Graemep€gavho
22 witness. 22 has practised in Australian tax law for b
23 By way, for the moment, just of very bsammary, 23 30 years, taught tax at a variety of presigji
24 the first expert is Professor Thomas Lys, ighbe 24 universities, advised numerous states aachiational
25 Eric L Kohler Professor Emeritus at Kellogdh&ol of 25 organisations. His evidence addressesxtratianale
Page 9 Page 11
09:44 1 Management at Northwestern University.isHe 09:47 1 that Zeph has put forward for its incogtimn in
2 a specialist in accounting, economics, corgora 2 Singapore, including by identifying tax rigkat the
3 governance and negotiation. He has beerutyfac 3 restructure created for the Mineralogy Grosip avhole
4 member of the Kellogg School since 1981, anbddtame 4 in Australia.
5 an Emeritus Professor in 2015. 5 The fifth expert is Associate Professor
6 Both Professor Lys's first report and his 6 Stephen Phua, who has for more than 30 yaaght
7 supplementary report are lengthy and detaitediments, 7 Singaporean and international tax law at tagdxal
8 and they cover a range of issues, includiegstiope of 8 University of Singapore, and who has advisedlllaw
9 Zeph's business operations in Singapore,ubiadss 9 firms and the Singaporean Government on tatensa
10 purpose of the restructuring, Zeph's argusnemt 10 His opinion questions the asserted advaniages
11 retained earnings and the involvement of Zeph 11 forward by Zeph under Singaporean tax lavitfer
12 directors in Mineralogy. 12 relevant restructure.
13 It is, we submit, of some note that titeunal 13 Finally, Australia presents as a fachess
14 that decided Philip Morris v Australia, whish 14 Mr Bruno Vickers, the managing director ofi8d LLC
15 Exhibit RLA-95, was significantly assisted by 15 in Singapore, who has over 15 years' expegign
16 Professor Lys. One passage from the awatthof 16 investigations and business intelligence pitdgides
17 tribunal, at paragraph 583, which addressed 17 a detailed account of his investigations #gph's
18 Professor Lys's evidence on the purposecof@orate 18 alleged business operations in Singapore.
19 restructuring, has particular resonanceimtearing 19 Madam President, members of the Tribuhake
20 today. Having set out the background of tymsive 20 witnesses, the five experts and the onenféuigess,
21 witness evidence by the claimant in that cése 21 address issues which are relevant to eashsitfalia's
22 tribunal said: 22 preliminary objections, and the experts fievi
23 "Against this background, the expert repb 23 persuasive independent evidence in supptinogé
24 Professor Lys does carry weight, especially a 24 objections.
25 remains unrebutted by other expert evideame:, 25 It is in that context that the secontheffour
Page 10 Page 12
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09:48 1 exceptional features that | identified@si which is 09:51 1 that there were references to the evidehitese
2 that the Claimant has chosen not to cross-eesamy of 2 witnesses in the pleadings concerning preéingin
3 Australia's witnesses; not one. 3 objections, that statement is inexplicable.
4 The Claimant was, of course, entitled &kenthat 4 The position became no clearer at thénpeging
5 choice, having regard to paragraph 6.7 of&toal 5 video conference, where the Claimant statgdtbat
6 Order No. 1. But that paragraph does not rfegtrthe 6 it had:
7 [Claimant]'s choice not to challenge the enadeof any 7 "... deemed [the four witnesses] not taune more
8 of Australia’'s witnesses is without any consege. To 8 relevant to the case as we are presentingtiet
9 the contrary, that choice has the significant 9 Tribunal."
10 consequence that Australia's evidential isase 10 The reality is that, far from becominglevant,
11 substance, unchallenged. 11 the evidence of the four witnesses that taem@nt has
12 The decision to proceed in that way canno 12 withdrawn went directly to matters of ongoegdence
13 reasonably be attributed to a lack of ressuon the 13 to the Claimant's attempt to answer Austsalia
14 Claimant or Mr Palmer's part, such that ey ¢lear 14 preliminary objections.
15 inference is that the Claimant had no ansovtrat 15 To give you for now just one example,Wartino had
16 evidentiary case, and indeed feared thpb#gion 16 given an account of advice he claimed to lgaxen to
17 would indeed go backwards if it sought tessrexamine 17 Mr Palmer concerning the reasons for theuetstre
18 Australia's witnesses. 18 that resulted in the interposition of Zeplo ithe
19 The third exceptional feature of the dathat 19 corporate structure in January 2019, inclydimto the
20 less than two days after Australia commuait#bat it 20 reasons to carry out that restructure urgemtle
21 was exercising its right to call eight of Diaimant's 21 would have tested Mr Martino's evidence @ tipic by
22 witnesses for cross-examination, the Claireatitely 22 cross-examination. Yet immediately upondsing the
23 withdrew the evidence of four of those wisessfor the 23 Claimant of that fact, the Claimant advisedhat
24 purposes of this jurisdictional hearing. 24 Mr Martino's evidence had been withdrawn.
25 That eleventh-hour decision is, we samarkable. 25 The result is that Mr Palmer gives arparborated
Page 13 Page 15
09:49 1 It leaves large parts of the Claimantigtewr 09:52 1 account of the meeting in March 2018 whesays he
2 pleadings, which refer to the now-withdrawitness 2 received advice from Mr Martino about the mesture,
3 statements, unsupported. Indeed, it leawe€imant 3 while at the same time the Tribunal is debibely
4 in this proceeding almost entirely relianttoa 4 deprived of the opportunity to hear aboutshme
5 uncorroborated evidence of Mr Palmer its&liat's 5 advice from the person who is said to havermit:
6 really all you have from the Claimant. (P3use 6 Throughout this opening, Australia wilbpide
7 (Slide 4) The Claimant has failed to give 7 other examples where the evidence of the ppeaing
8 Tribunal any plausible exploration for thehwitawal of 8 witnesses would have been relevant, and oblyico.
9 these four witnesses. The explanation, ydiueaall, 9 We respectfully submit that the Tribunal skicake
10 proffered in the letter dated 21 August 2@2dy a few 10 a very dim view of the Claimant's attemptucate the
11 weeks ago, which you can see extracted osctieen, 11 facts so that Mr Palmer himself can compjetehtrol
12 was with respect to two witnesses: 12 the factual narrative he contends that titaumal
13 "The witness statements of Mr ... Martamol 13 should accept.
14 Mr ... Harris were sworn prior to the Respanits 14 The fourth and final exceptional featof¢his
15 admissions made in the Reply on PrelimindijeQions 15 case is the complete absence of contemparaneo
16 and, accordingly, their relevance for theppses of 16 documents of the kind one would expect tetékihe
17 the Hearing has been largely reduced ..." 17 factual contentions that Zeph is advancingewmeie.
18 Zeph has never informed the Tribunal wihat 18 Where, for example, are the contemponaseo
19 alleged admissions it says rendered Mr Mawind 19 documents that support Zeph's case thasit wa
20 Mr Harris's statements irrelevant actual®, and 20 incorporated as part of a restructured design
21 Australia certainly does not accept thaag made any 21 facilitate access to coal financing in Siragapor,
22 admissions which have that effect. As foNWigliucci 22 for that matter, to achieve tax benefitsteriaily no
23 and Mr Sorensen, the Claimant stated inahedetter 23 such documents have been filed or produced,
24 that their witness statements were "interfidethe 24 notwithstanding orders from the Tribunal tvauld have
25 merits and damages stage of the Arbitrati@ut given 25 required such documents to be produced.
Page 14 Page 16
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09:54 1 The result of the four matters I've jdentified 09:57 1 dispute between Mineralogy and a Chineege-swned
2 is that the ambit of the factual contest ia th 2 company called CITIC, which had submitted mine
3 preliminary hearing is reasonably confinedu'Ye not 3 continuation proposals continued to extendithef
4 going to hear very much evidence. But ciifica 4 an ongoing project, the Sino Iron Projec imanner
5 that's not because there is substantial agmem 5 that could only occur if Mineralogy was pregghto
6 between the parties as to the facts; theog'slt's 6 submit a proposal to the WA Government urlaier t
7 because the Claimant has largely vacatedetk f 7 State Agreement.
8 leaving Australia's case completely unanswered 8 Over a period of several years, Mineraldegsfined
9 Indeed, in our submission, the Claimastlbét the 9 to submit that proposal, and that led CITIGdek to
10 Tribunal with a purposely incomplete and wifiesl 10 involve and gain the support of the Westarstralian
11 narrative of key steps, including the reasbase 11 Government.
12 steps were taken. In a claim said to belwort 12 The proposed response of the Westermaiast
13 AUD 300 billion, that is demonstrably inadatgi 13 Government introduced a new and highly reieva
14 There can, we submit, be no explanatoithie 14 additional dimension to the already long-ingn
15 Claimant's decision to rest its case entinplyn the 15 tensions between Mineralogy and the WA Gawvent
16 uncorroborated evidence of Mr Palmer, othan that 16 concerning Mineralogy's rights under theeStat
17 it was unable to do better. 17 Agreement, because it was at that pointirestern
18 Madam President, members of the Tribdhat,s the 18 Australia raised the prospect that it migfitaterally
19 first part of the opening remarks | am giving 19 legislate to amend the State Agreement t@idlogy's
20 | propose now to turn to what we submit selalippened 20 detriment.
21 in this case concerning the transpositicihef 21 I'm going to take you now to a seriesudaents that
22 extremely valuable Australian company Minegglto the 22 show this occurring, from November onwards.
23 supposed Singapore investor Zeph, and toifgenome 23 (Slide 5) So you can see on the scre€tB(R on
24 facts that are common to many of our prelamin 24 3 November 2018, The West Australian newspaperted
25 objections. 25 statements by the then Premier of Westerir#lizs
Page 17 Page 19
09:55 1 In assessing the circumstances inhuthie Claimant 09:58 1 Mr McGowan, and by the opposition leadéNestern
2 came to be incorporated in Singapore in cigtantes of 2 Australia, in which the Premier was reportedb@ing
3 apparent urgency in January 2019, and thba to 3 open to:
4 interposed into the Mineralogy corporate grang to 4 "... changing the State Agreement goverttie Sino
5 make immediate attempts to create the appzacdn 5 Iron Project to break the impasse betweer @iberator
6 substantive business operations in Singapore b 6 CITIC Pacific and tenement owner Clive Palther.
7 acquiring existing Singaporean companies neeels to 7 The article quoted Premier McGowan asngphiat,
8 go back to late 2018. 8 "The State is considering its options".
9 At that time, various long-standing tensibetween 9 (Slide 6) Almost immediately, a coupledafys
10 Mineralogy and the State of Western Austraiacerning 10 later, on 6 November 2018, Mineralogy wrote t
11 the State Agreement were coming to a heae.rdlevant 11 Premier McGowan asserting that it was ingmjate for
12 State Agreement had been made between Miggrahd the 12 Parliament to intervene in a commercial disgR-132).
13 WA Government way back in 2002 and it hachtzaended 13 (Slide 7) But then, a few weeks latethim
14 in 2008. That's an agreement that is giuerefby 14 Parliament of Western Australia, the Prersieod up
15 legislation, by Western Australian legislatio 15 and made the following statement (R-133):
16 In 2012, the WA Government had decliredpiprove 16 "State agreements are an important imsindi ...
17 Mineralogy's Balmoral South Iron Ore Projacposal, 17 but there is a responsibility on the benefigi
18 a proposal that was made under that StateeAwnt, and 18 Mineralogy, to do the right thing. | notée trecent
19 that in turn precipitated a serious long-tdeuline in 19 comments of the opposition leader and hisr &ff help
20 relations between Mineralogy and the WesAesiralian 20 the government do all he can to sustain thegt
21 Government; a decline that was manifest merous 21 including altering the state agreement.ahkthe
22 ways, including a prolonged arbitral procegdn 22 opposition leader for this commitment. Ipegars we
23 Australia before a domestic arbitrator, MrHwigh. 23 are as one on this issue ... Clive PalmeiMindralogy
24 Another manifestation of those declinieigtions 24 are now on notice."
25 arose in the context of what was initiallyosmercial 25 That's 29 November 2018.
Page 18 Page 20
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09:59 1 (Slide 8) The next day, 30 Novembdi820/ineralogy 10:02 1 earlier, it asserted in the first paragrefithe
2 engages Allen & Gledhill, a Singaporean lamfito 2 letter -- we've extracted the first paragrédmlt,you
3 begin the process of incorporating a privategany in 3 can see it under the heading on the slideasserted
4 Singapore. In those instructions (C-502)@scan 4 that it "engage[d] in substantive businessaifmns in
5 see highlighted on the screen, it emphashsgdtime 5 New Zealand" and that it "has an active amdicoous
6 is of the essence"”, and that Mineralogy waskihg to 6 link with that country's economy", such thatias
7 move very quickly". 7 "entitled to ... protections ... under ... (R&FTA)".
8 As we will develop over the course of tinerning, 8 That specific phrase, "substantive busines
9 none of the explanations that the Claimant askg the 9 operations", rather than "substantial business
10 Tribunal to accept provide any explanatiortiiat 10 activities", of course has a familiar ringtto
11 obvious urgency. Mr Palmer claims in higlevice that 11 The letter stated that if the WA Governine
12 in a meeting in March 2018, Mr Martino addi$ém that 12 proceeded to amend the State Agreementythddl cause
13 "we should move as fast as we could". BMtriMartino 13 significant loss and damage to Mineralogg, ansuch
14 did say that, and if he provided any explangbr 14 to MIL, and it warned that this would bredalstralia's
15 that advice, Mr Palmer has not shared it. viield have 15 obligations under AANZFTA.
16 asked Mr Martino about that, but of coursedvidence 16 (Slide 11) MIL further wrote in the latte and
17 was withdrawn. 17 we'll be taking the Tribunal back to thigdetn more
18 But in any event, even if that advice giaen in 18 detail at subsequent points:
19 March 2018, it was clear that it wasn't fotbal, 19 "If your Government alters by legislattbe terms
20 because nothing happened until late Nove@®iES, 20 of the State Agreement as you have foresheditov
21 immediately after Premier McGowan's statemint 21 Parliament, Mineralogy inter alia will hawst its
22 Parliament. As subsequent events showwtssnot 22 royalty income under existing agreementscanmit
23 simply a coincidence. 23 judgments and the benefit of the exclusinere it
24 (Slide 9) In particular, again only dister, 24 currently enjoys ... It cannot be a propeppse to
25 2 December 2018, Mineralogy again expressagiciement 25 take from an Australian an Australian assket .
Page 21 Page 23
10:01 1 with the approach of the WA Governmentzials the State] 10:03 1 This is MIL writing this:
2 Agreement, in correspondence to Premier Mc@owaisad it 2 "... and in effect give it to a Chinesev&mment
3 took the step of publishing that letter, Extrity136, 3 owned entity for a commercial purpose for ety to
4 in a full-page advertisement in The West Aalistn 4 commercially exploit."
5 newspaper. We haven't put it on the slidettat's 5 (Slide 12) "We put you and your governm@anhotice
6 Exhibit R-137. 6 of MIL's claim inter alia under AANZFTA for pmpt,
7 Less than two weeks later, on 14 November, 7 adequate and effective compensation shouldypou
8 Mineralogy International Limited, or "MIL", vga 8 Government or the Parliament of Western Aliattake
9 incorporated in New Zealand, pursuant to thections 9 any steps to expropriate, either directlyndirectly,
10 of Mr Palmer. And two days after that, orNidvember, 10 Mineralogy's interests or rights in Westersthalia
11 it engaged in a share swap by which the hell s 11 ... If your Government proceeds with amending
12 company, MIL, obtained a very valuable 6iorillor so 12 legislation, MIL will immediately make a afaifor $45Bn
13 shares in the Australian company Mineralogisbuing 13 against the Commonwealth ..."
14 the same number of shares in itself to theipus 14 So that threat of proceedings is made in
15 owners in Mineralogy in proportion to theiegious 15 January 2019.
16 shareholdings. 16 (Slide 13) A copy of that letter was gerthe
17 Those shares issued of MIL were of naesal 17 Commonwealth Minister for Energy, Mr Angus/iba
18 Mr Wordsworth will be returning to that poirgry 18 (R-45). So the letter is sent to the Westerstralian
19 shortly. 19 Government, but it's copied to the Federale@ament.
20 (Slide 10) Then on 18 January 2019, wisich the 20 The covering letter to Mr Taylor repeateat MIL
21 quite brief period of time when MIL was theedt owner 21 was a New Zealand company:
22 of the Australian company Mineralogy, MIL wedo the 22 "... which engages in substantive busines
23 Premier of Western Australia. And you canagain 23 operations in New Zealand and which ... [veasitled
24 an extract on the slide (R-44). 24 to the protections offered to investors under
25 Even though MIL had been incorporateg¢ aninonth 25 (AANZFTA)."
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10:04 1 It asserted that Premier McGowan tia@atened to 10:.07 1 like to meet ... at 10am on Monday intietato [the]
2 unilaterally repudiate certain rights of Mialegy" 2 incorporation of this new company."”
3 under the State Agreement, which would reswtmajor 3 (Slide 18) Later on the Sunday, at 4.52 pm
4 loss of MIL's investments, and would amount to 4 a partner from Allen & Gledhill enquired abdive
5 "... many billions of dollars which undke terms 5 business plan for the new entity, and saichékdo you
6 of the AANZFTA would immediately become duel grayable 6 need the entity by?"
7 by the Commonwealth of Australia." 7 (Slide 19) Later on Sunday night, 9.43 pm,
8 We submit that, particularly given theerehces in 8 Mr Mashayanyika advised that:
9 the first paragraphs of both this letter dred t 9 "The new entity will be acquiring estabésl
10 previous letter to the denial of benefits, iess 10 businesses in Singapore and we require|[itgt
11 evident that the possibility that Australigih deny 11 incorporated tomorrow Monday 21st ..."
12 benefits under AANZFTA was front of mind fdr Palmer 12 (Slide 20) Allen & Gledhill respondedldt 10 pm on
13 and MIL at the time these letters were writte 13 the Sunday night, "not[ing] the urgency & th
14 (Slide 14) Then, again just days later, 14 incorporation ... by tomorrow" (R-549).
15 22 January 2019, The Australian newspapechw$ 15 (Slide 21) And Zeph was actually incogted on the
16 a national broadsheet newspaper in Australmrted 16 Monday, the following day, as you can semftbe
17 that the following statement was made by Mnfer 17 certificate of incorporation (C-70).
18 (R-46): 18 (Slide 22) Now, again around the same,tim
19 "Mr Palmer said the move offshore meaintekhlogy 19 Mr Sorensen, a long-term advisor to the Glairnthen
20  would be able to claim compensation fromAbistralian 20 a partner at PwC, also referred to the uggehthe
21 government under the investor protectionipions of 21 incorporation of Zeph in contemporaneous Emaie
22 the Australia-[New Zealand] free-trade agresimHe 22 also referred in those emails, as you caexeacted
23 vowed to launch a damages claim if West Aliatr 23 on the slide (R-775), to whether any delayld/de
24 Premier Mark McGowan carrie[d] through with threat 24 consistent with what were identified as "bleraasset
25 to legislate in favour of Chinese giant CIFIC 25 protection aims". That is plainly a refereta the
Page 25 Page 27
10:06 1 interests in the $US10bn Sino Iron prajethe 10:08 1 investment treaty protection purpose,rgihe
2 Pilbara." 2 escalating dispute with Western Australia, ted
3 (Slide 15) There were a range of othéclast 3 absence of any other apparent basis on which
4 published in due course, as you can see aslitiee 4 interposition of a shell company above Miragglwould
5 reflecting the same statements. And Mr Palmasmever 5 provide any asset protection benefit.
6 denied making the statement that the movaafésmeant 6 In light of those emails, the Respondatied
7 Mineralogy could claim compensation under AANA. 7 Mr Sorensen for cross-examination, but of seuagain,
8 In any case, the letters speak for theraselThey 8 the Tribunal is now deprived of the opportymnit hear
9 directly link the incorporation of MIL and itssertion 9 from him on this issue.
10 into the ownership chain above Mineralogthtattempt 10 In all the circumstances, the Tribunaiuth infer
11 to obtain treaty protection. And not onlgtttthey 11 that the reason for the urgency associattdthe
12 also display a contemporaneous awareneke denial 12 incorporation of Zeph was that Mr Palmer fesadised
13 of benefits test that they would need to cwee in 13 that he had made a mistake, and that thepoiaion
14 order to obtain that protection. 14 of MIL in New Zealand would not provide timyéstment
15 (Slide 16) Now, I've been talking about. MBut 15 treaty protection that had been sought.
16 around the same time as that press repompudished, 16 (Slide 23) That mistake was identifietlfmly in
17 the incorporation of Zeph was being pursuita w 17 the Australian press on 23 January, whers peports
18 urgency. Here you can see an email (R-8&%#)at 18 highlighted -- and you can see the headlP&mer's
19 8.05 pm on the night of 19 January, which &aturday. 19 NZ move looks like a flop" -- that Austratiad
20 Instructions were sent to Singaporean law Atlen 20 New Zealand had, by an exchange of lettgreed that
21 & Gledhill to incorporate a new company. 21 Chapter 11 of AANZFTA did not create rights o
22 (Slide 17) At 6.03 am the following mergj Sunday 22 obligations between Australia and New Zealda
23 morning, Allen & Gledhill were advised that 23 a New Zealand company was not an appropadiiele for
24 Mr Mashayanyika, who was the chairman of MIL: 24 an investor-state claim, or not a possiblécke.
25 "... [would] be travelling to Singapordavould 25 On 29 January 2019, only about a week #ftvas
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10:10 1 incorporated in Singapore, Zeph acquilieaf the 10:12 1 time, around the time of the share swapur

2 shares in Mineralogy in a share swap with MTlhe 2 submission, accurately recognised what haolrcext,

3 approximately 6 million shares in the valuatdenpany 3 with The Australian reporting that Mr Palmewdh

4 Mineralogy were swapped for approximately Biom 4 "shifted his corporate headquarters" from the

5 newly issued shares in the Claimant; and agiaén 5 "unoccupied" office in New Zealand to Singapior

6 shares of the Claimant were of no value. Agai 6 an attempt to revive his threat to sue Ausimal

7 Mr Wordsworth will return to this issue shyprtl 7 taxpayers for AUD 45 billion (R-142), after foeind

8 (Slide 24) Lest there be any doubt that th 8 that a New Zealand company could not makeastment

9 interposition of Zeph was related to the agieto 9 treaty claim against Australia under AANZFTA.

10 obtain investment treaty protection, on 4r&aty -- so 10 Subsequently, and well before the passaie

11 again, only days after it becomes incorpdrat® the 11 Amendment Act, upon which Zeph bases itsrglan
12 group -- correspondence from MIL, the New|Zied 12 14 March 2019, 20 March 2019, 15 October 201D
13 company, noted that its interest in Minerglags now 13 25 November 2019, MIL, Mineralogy and thei@knt
14 held via Zeph, which at that point in timesvealled 14 repeatedly wrote to Australia invoking releviiee

15 Mineralogy International Proprietary Limiteghich was 15 trade agreements to protest against unilaetian on
16 said to be: 16 the part of the Western Australian Governriteattwould
17 "... a Singapore registered company, vaitggages 17 impact on Mineralogy's rights under the Stegeeement.
18 in substantive business operations in Singagad 18 Now, the Claimant has rejected the suggethat
19 which has an active and continuous link witit 19 any of these letters that I've just showrTitiigunal

20 country's economy.” 20 threatened investment treaty proceedingssipanse to
21 A claim made just days after the compaay 21 the Western Australian Government's suggetitiat
22 created. And it was said to make it entittedring 22 it might legislate to amend the State AgregmaAnd
23 an investment claim, this time under the 23 we'll show you that submission.

24 Singapore-Australia Free Trade Agreement. 24 (Slide 27) In the SODPO at paragraph 523,

25 In addition to the unambiguous termsaf t 25 the Claimant argues:

Page 29 Page 31
10:11 1 4 February letter, the timing of thisdetitrongly 10:14 1 "... the CITIC letters merely evince Ralmer's

2 supports the inference that the purpose of the 2 knowledge of the existence of investor-Stgte@ments

3 restructure and the insertion of Zeph intocwporate 3 and nothing more."

4 chain was to attract treaty protection intrefato 4 With great respect, that claim is absufdr

5 the possible unilateral amendment of the Stgteement 5 example, the statement, "If your Governmeot@eds

6 that Western Australia had threatened. 6 with amending legislation, MIL will immediageinake

7 (Slide 25) The Claimant's internal docutaeonfirm 7 a claim for $45Bn against the Commonwealthhat's

8 that although that letter was not sent unieruary, 8 a quote from Exhibit R-44, the letter of 18ulary --

9 it was actually drafted in the lead-up toghare swap 9 is in its terms a threat to commence investrineaty
10 which saw Zeph interposed between MIL andeiéitogy. 10  proceedings.
11 You can see that from the draft which you hawe on 11 Madam President, members of the Tribuhalfacts
12 the slide, which is dated 24 January, sorbdfe 12 I have just outlined are relevant to manpuadtralia's
13 interposition. 13 preliminary objections because they demaiesuery
14 It's apparent that the draft was incotepl&o the 14 clearly what was really going on when Zepk wayently
15 author can't, as you can see in the tofbtext 15 incorporated into the Mineralogy Group inukemy 2019.
16 remember the name of the company. But nesleds, the 16 We now propose to develop each of ouingirery
17 letter threatens proceeding under the 17 objections, and with the Tribunal's permisslawill
18 Singapore-Australia Free Trade Agreement beéore 18 hand over to Mr Wordsworth KC to deal with fhrst
19 Zeph had acquired any interest in Mineralogy. 19  two. Thank you.
20 What's more, the Claimant itself recogmithat 20 THE PRESIDENT: Thank you.
21 this letter is connected to the share swapuse this 21 MR WORDSWORTH: Madam President, members of tite.mal,
22 letter was produced to Australia in respdosicument 22 thank you very much.
23 request 3, which sought correspondence latioe to 23 (Slide 28) I will be developing the fitato of
24 the Mineralogy Group restructure". 24 Australia's preliminary objections.
25 (Slide 26) Contemporaneous press repbtie 25 (Slide 29) First, that Zeph is not anvéistor of
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10:15 1 a Party" as defined by Article 2(d) of ftes 11 of 10:19 1 as directors of Zeph, and Zeph cannot poia single
2 AANZFTA. Zeph has not made an investmenhén t 2 document showing any actual step taken bytatken by
3 territory of Australia because it has not madg form 3 Zeph -- to invest returns in Mineralogy.

4 of active contribution. 4 (Slide 32) Against that backdrop, | tusritie

5 Second, that Zeph has not establisheeiistence 5 first question, focusing on the correct intetation

6 of a protected investment under Chapter 14 uhable 6 of Article 2(d). And focusing on that defioit, the

7 to demonstrate any of the inherent charatitayisf 7 key phrase on which the parties are focusirighake,

8 an investment, most obviously in the formhef absence 8 is making, or has made an investment".

9 of contribution or of risk. 9 (Slide 33) To make an investment, in itirary
10 These objections fall to be consideredresg the 10 meaning, is to make some form of contribytionst
11 exceptional factual background that you'et fieard 11 obviously of capital, in order to acquiresmset. And
12 outlined by the Solicitor-General. And aligh the 12 consistent with that interpretation, one e from
13 parties have referred to many of the pastsciastheir 13 Article 8(1), which is the provision concemgifree
14 pleadings, in none of these was a triburckihy at 14 transfers, that the treaty-drafters sawrtigitance
15 closely analogous facts. 15 of ensuring the free transfer of, specificall
16 As Mr Palmer said to The Australian nexysp, as 16 "contributions to capital, including the iait
17 you've just seen at slide 14, MIL was inceaed so 17 contribution".

18 that: 18 So they undoubtedly envisaged that tiverdd be
19 "... Mineralogy would be able to claimmgzensation 19 an initial contribution. That's a point antext that
20 from the Australian government under the stwe 20 Zeph has completely blanked in its writtezaplings.
21 protection provisions of the [AANZFTA]." 21 (Slide 34) Zeph has taken the positiané this
22 That's R-[46]. So no contribution is gested 22 is paragraph 262 of its SODPO -- that "thi \r@ake'
23 there. 23 has little or no substantive meaning in vis eight”,
24 (Slide 30) As to what happened next, llbtained 24 and that it just takes its meaning from tloedv
25 from Mr Palmer and his wholly owned compatiesvery 25 "investment".

Page 33 Page 35

10:17 1 valuable 6 million or so shares in Minegg by 10:20 1 (Slide 35) You can see at paragraphtd3 also
2 swapping newly issued shares in MIL. MIL laagblue of 2 saying that mere "passive ownership ... icerfit".
3 just $1. And you can see that from the reieva 3 But that is to deny the word "make" arfetaditile
4 resolution of 16 December 2018 (C-63): 4 and it's plainly wrong. To make an investniemiot
5 "The Company has no assets and liabilitilesr 5 the same as to have, to own or control, toieegr to
6 than the share capital of 1 fully paid reddgimahare 6 hold an investment; all terms that the trgeatyies
7 of NZD $1 .." 7 could have used, but did not use. Just asxaimple,
8 So MIL had nothing of intrinsic value tontribute 8 to have or acquire a meal is not the same ke
9 to Mineralogy, and did not contribute anythafgyalue. 9 a meal. The word "meal" is not somehow dliiriteg.

10 (Slide 31) Then Zeph -- newly incorpodates 10 And the same is true when it comes to thelwor

11 you've just seen, a few weeks later -- aedtine 11 "investment". The actual verb used is aitio

12 shares in Mineralogy from MIL through an exuche of 12 meaning, and it is not a mere connectivZeph is

13 shares with MIL. And again, as you can sem fthe 13 suggesting.

14 slide, Zeph had a value of $1 only. You semthat 14 (Slide 36) One can test the point anotiasr. If

15 from the resolution of what was then calladeévilogy 15 the formula "to make an investment" just sake

16 International Pte Limited of 19 January 202953). 16 meaning from the word "investment” -- thagph's

17 Thus, Zeph acquired the very valuableeshaithout 17 case -- then it would be easy just to sldhéntreaty

18 contributing anything of intrinsic value. YAwalue in 18 definition of “investment" in Article 2(c),hch you

19 the Zeph shares came solely from the valtieeof 19 will recall refers to "every kind of assetr@d or

20 Mineralogy shares, the Australian companyeilogy. 20 controlled by an investor". But then if yiopiand

21 If anything, that is the reverse of a coniiidmn. 21 slot that in, it just doesn't work, becauseniake

22 Although Zeph says that it contributedtimer 22 every kind of asset owned or controlled bynaastor"”,

23 ways, namely through management of Mineratogl 23 it just doesn't make sense.

24 investing returns, all that happened isékagting 24 This identifies that the treaty-drafteasi

25 Mineralogy directors and personnel were afgwinted 25 something else in mind in Article 2(d): tigtto
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10:22 1 "make" an investment in the ordinary serfishbe word, 10:25 1 Article 2(d) requires no active steps tiad the mere
2 to make some form of contribution, to acqaineasset. 2 passive holding of an investment is enoughe &an see
3 All this is confirmed by context and oltjaend 3 that, for example, at paragraphs 132 to 135.
4 purpose. Article 2(c), as you can see, define term 4 But Zeph also now includes a section wheseeks
5 "investment" using different concepts: "owoed 5 to give at least some limited meaning to tedw
6 controlled by an investor". And it would makesense 6 "make", saying that this does require an dgtibut
7 if to "make" an investment was just to meaovim or 7 merely in terms of participating in the reletva
8 control an investment, as that's already withé term 8 transaction. You can see that at paragrapshtough
9 "investment". 9 to 166. That would be a very major shift asigion.
10 (Slide 37) The same basic point appties t 10 (Slide 40) We've put up on the slideyfmu to see
11 Article 2(a) as to which Zeph seeks to relytte words 11 and compare paragraphs 265 to 266 and 2h@ &§ODPO
12 "established, acquired or expanded". Bueheords 12 of March 2024 -- and you can see those bsayhg in
13 address a temporal issue. An investmehtisdovered 13 one way or another that mere holding or passi
14 irrespective of whether it came into beingswacquired 14 ownership is enough. Please compare thiatthétZeph
15 by the investor or was enlarged after AANZFGafne into 15 Rejoinder of August 2024 at paragraph 165yéy of
16 force. The requirement in Article 2(d) todka" 16 example, where there is a reference to &heirement
17 an investment addresses a different issdehatls 17 to have 'made an investment™, with mereihgldeing
18 why a different word is used. 18 distinguished.
19 (Slide 38) Zeph also seeks to make & pothe 19 So it is now accepting that the verhtietke" does
20 footnote, footnote 4, by reference to "seekaake". 20 have some meaning, which is a critical chamgs
21 Again, that's just addressing a differentdss 21 case. Of course, it wishes to confine tredmmg by
22 An investor which has not yet made a conénetestment 22 saying, "It's enough if we just entered this share
23 must have more than an abstract desire $0 doorder 23 swap, we signed some documents, we issues stames",
24 to benefit from protection under Chapter Mb. great 24 and it says, "There's no need for us to raakactual
25 surprise there. 25 contribution”.
Page 37 Page 39
10:24 1 (Slide 39) As to object and purposptzhas said 10:27 1 We do hope we're going to get sométyglan what
2 that the primary purpose of AANZFTA is investo 2 Zeph's case in fact is this afternoon. |yust to
3 protection. But that is plainly wrong. Chept of 3 emphasise: it does really matter, becauseviheases
4 AANZFTA sets out this free trade agreemetijsdaiives. 4 that Zeph now appears to be running are instam.
5 Article 1(c) states the objective to: 5 And if Zeph is shifting ground, then muchtsf i
6 "... facilitate, promote and enhance itmesit 6 argument on interpretation in the SODPO sinfglg
7 opportunities among the Parties through farthe 7 away.
8 development of favourable investment enviramte."” 8 Take as an example the case on which Eapliplaced
9 There's no need for specifically favougabl 9 the most emphasis, and that's the Swiss Hedera
10 environments for investment opportunitigavestments 10 Tribunal's first decision in the Clorox caReA-144.
11 do not engender risk; that is, some fornootribution 11 The Tribunal already has our basic pibiat the
12 that could be lost in an unfavourable envirent. 12 court was looking at materially different wimg,
13 Article 1(d) then speaks of: 13 "invested by investors", in the definitiontbé term
14 "... strengthening, diversifying and emtiag 14 "investment", and there was no case theteakether
15 trade, investment and economic links amoeg th 15 the requirements to be an investor had betn m
16 Parties ..." 16 Venezuela had conceded that, and itdydzktause
17 Investment and economic links betweethNZFTA 17 you may recall that relevant treaty wordihg,
18 state parties are not strengthened and esthifribere 18 definition of "investor", does not contaim thmake
19 is just a formal change in corporate stractwhere 19 an investment” wording so far as concerngaate
20 a party of one state comes to own or coagsets in 20 entities. Interestingly, it does contairt tiiarding
21 another state without making any contribution 21 so far as concerns natural persons, whiclg®in
22 Now, Zeph, in its recent Rejoinder, tiegHoO, 22 a very nice contrast. But Clorox of courseswot
23 appears belatedly to have recognised the fifrc 23 a natural person and did not have the beofetite
24 Australia's case on interpretation. In @enparts of 24 "make an investment" type wording.
25 its Rejoinder, Zeph is maintaining its positthat 25 (Slide 41) But leaving this to one sideph was
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10:29 1 saying -- and you can see this from papg270 of its 10:32 1 capital". And the tribunal specificalyuhd that
2 SODPO -- that Clorox supported its positicat th 2 treaties with different wording were "inappesiand
3 "The [mere] holding of assets was sufficienttjch is 3 "of limited use"; that's paragraphs 170 arel 17
4 a correct analysis of what the Swiss couetssibn 4 Then PAO Tatneft, RLA-51 at entry 10, dgoment on
5 says. And this was being used to say, by Zbphthe 5 which Zeph relies heavily in both its pleadinddut
6 words "make an investment" do not requiref@sjtive 6 not only is the "invested by" wording matdyial
7 act, just like the words "invested by". S®stying: 7 different, as the table shows, the judge esstye
8 look at Clorox, look at its interpretationtbé words 8 distinguished this from the "make an investthen
9 "invested by"; no positive act is requiredyeneolding 9 formulation. And we refer you in particular t
10 is sufficient. 10 paragraphs 78 through to 80.
11 And you can see the court's analysisieyast 11 (Slide 44) It's useful to turn back te dther
12 highlighted the most relevant part at thedootof 12 English court judgment that the parties aferring
13 paragraph 3.4.2.7 (RLA-144). 13 to: that's Gold Reserve (RLA-44). Zeph i@ m@mnbracing
14 But Zeph now appears to accept, quitectly, 14 this case in support of its changed positiche
15 that the "makes an investment" wording degaire more 15 RejPO, for example at paragraph 162. Andogousee
16 than mere holding, although it seeks to Ittt by 16 the relevant treaty definition (RLA-44, pasgth 15) is
17 reference to the form of action that is regpli Thus, 17 analogous:
18 it appears now to be accepting our caseXioabx is 18 "(g) 'investor' means ...
19 distinguishable. Clorox, it says, "invedtgtt mere 19 [a person] who makes the investmenterteiritory
20 passive holding enough. Our wording, "make 20 of [the host state] ..."
21 an investment", some action is required: rpassive 21 In due course, we invite you to focushen
22 holding is not enough. Which is it sayirigy® wait to 22 persuasive reasoning from paragraph 32 agpash 35,
23 see. 23 all of which is passed over by Zeph.
24 But if Zeph now accepts that the "made by 24 On the slide, you can see the interintiosion in
25 an investor" language does indeed require than 25 the judge's reasoning (paragraph 37):
Page 41 Page 43
10:31 1 a passive holding, the only question tpositive 10:34 1 "Mere passive ownership of an asgesisficient.
2 action is required? Is it the mere partiéguain 2 What is required is an active relationshipveein the
3 a share swap with relation to Zeph shares efiue? 3 investor and the investment ... in the condéxhe
4 That's Zeph's case. Or is some form of actual 4 BIT in this case a person can only be one 'wiaies the
5 contribution required? That's Australia'scas 5 investment' if there is some action on his. par
6 Now, there are many cases on this poattttie 6 Passive holding of an asset by itself wouldameount
7 parties have deployed, and we've tried tdhmse down 7 to making the investment. That is so, it setame,
8 in a more convenient form for you at slidestd2 And 8 as a matter of the ordinary use of language."
9 of course we are identifying whether this thas'make 9 Same here.
10 an invest[ment]" type language, or does\tlthe 10 The conclusion by reference to the factsen at
11 different "invested by" language; and wezse 11 paragraph 44. Picking that up halfway ddwmnextract:
12 identifying whether some form of active cimition was 12 "There is no evidence that [Gold ReservE]
13 in fact made by the investor, and what theame was. 13 That is the claimant:
14 | can just say a few words on the enti@gerning 14 "... made any payment or transferredhangtof
15 cases on which Zeph places particular weéigie 15 value to Gold Reserve Corp in return for b@og the
16 pleadings. You'll see on the next page\{3have 16 indirect owner or controller of the shareftle] CAB
17 Clorox, which I've already looked at; that'éry 12. 17 or of the Brisas Project."
18 And the point there is: different wording's Bll 18 That's obviously the investment.
19 about the meaning of "invested by investiorstie 19 There is then a reference to the absefraeay
20 "investment" definition. 20 evidence of action at all. And the courtatodes:
21 Then Sea Search-Armada v Colombia (CL2;24at's 21 "Whilst [Gold Reserve] undoubtedly becahe
22 entry 16, a new authority cited by Zeph ijFe 22 indirect owner or controller of the share€#B and of
23 paragraph 155, and the treaty language is aga 23 the Brisas Project | must conclude thatdtrabt at
24 materially different, turning on the defioiti of 24 that time make an investment in the assetsjpect of
25 "investment" and the meaning of the wordsriizitment of 25 which the protection of BIT was sought.”
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10:36 1 Zeph is now seeking to portray thigecas showing 10:39 1 no value -- is sufficient.

2 that to make an investment is satisfied byfarm of 2 (Slide 47) Zeph also refers to Gramer&exu,

3 activity -- that is, mere participation in the 3 CLA-86. And again, this helps Australia. The

4 transaction -- and does not require any dmrttan of 4 conclusion is at paragraph 606 of the awatkhvfing

5 value. But the case doesn't say that. The 5 on from a summary of the Alapli case and K§®Asia.

6 just looking at the facts before it. 6 You can see it says:

7 Zeph also seeks to distinguish the casause the 7 "These cases are inapposite; they refesrmorate

8 Claimant itself had not transferred any sharess 8 restructurings where shell corporations aecfiie

9 the Claimant's parent company that had trenesf¢he 9 investment for a nominal price, from a natl@fahe
10 shares. But although in this case it is Zepich 10 host State or a third-party investor who dusts
11 issued the shares, in substance that issiraitar to 11 benefit from the treaty.”
12 the transaction in Gold Reserve. As in GRederve, 12 Those are, in essence, what has happened So
13 the Claimant has not contributed anythingadde. 13 of course this doesn't cut across our positiat mere
14 Here, Zeph was a company worth $1 before the 14 participation in a transaction, without atcbaition
15 transaction. All of the value in the trangaccame 15 of value, does not amount to making an imwest.
16 from the Mineralogy shares, which MIL held. 16 Against that backdrop on the law, canr to the
17 Zeph also seeks in its RejPO to supfopdsition 17 current facts. Zeph actually says, "Welkiy event,
18 that any form of activity by the investosisficient 18 we have made a contribution”, and it putsiththree
19 by reference to two other cases. These lsife (RLA-49) 19 different ways. It says, "We've made thgahi
20 and also Gramercy (CLA-86), and if | can labkhose 20 acquisition in shares in Mineralogy, we'wested in
21 briefly. 21 terms of management and we've reinvestethsstu
22 (Slide 45) You can see AMF, which is Ré%- At 22 If I can look at those in turn, startinfcourse,
23 paragraph 450, the tribunal finds that: 23 with the initial acquisition. As you've se&eph
24 "The ordinary meaning of ['make an invesit ... 24 acquired its shares in Mineralogy, as a tefmvo
25 indicates that the investor has to act afedtfely 25 share swaps, without contributing anythingadtie.

Page 45 Page 47
10:37 1 engage in the action of making the investrh 10:40 1 Zeph now has three primary lines gliarent.

2 We submit that must be right. 2 First, it relies heavily on a statement in thai$a's

3 At paragraph 453, reference is made tzique 3 ROPO, paragraph 64, that:

4 cases in which there had not been an actvesiment. 4 "... Australia does not dispute that thare swap

5 These included: 5 was both lawful and effective ..."

6 "... where a company did not make any manfrar 6 That so-called "admission" adds nothing.

7 transfer anything of value in return for beaagrthe 7 Article 2(d) requires that a putative investake

8 indirect owner or controller of the sharethia 8 an investment. So the fact that we don'tudesphat

9 company that owns the investment ..." 9 Zeph is the legal owner is neither here nereh

10 Then on the next slide (46), paragra) ¥&u can 10 Second, Zeph insists that the new sliissied

11 see there's a reference to Standard ChaBargdand 11 to MIL were in fact of value, but it providee

12 the Alapli v Turkey case, where: 12 evidence of this. For example, it asserBegPO

13 "The ... tribunal ... [stated] that ier to 13 paragraph 149 that, "It is incorrect to &t the
14 establish the activity of investing, [a tmiad] 'must 14 shares had no value", but notably, there iference
15 find an action transferring something of ealooney, 15 to any evidence in support.
16 know-how, contacts, or expertise) from one 16 At RejPO paragraph 168, Zeph appears telping
17 treaty-country to another'.” 17 on the face value of the consideration stthist
18 Then the key facts are at paragraph 457: 18 had issued, which is approximately AUD 6 imill But
19 "Claimant, a German company, itself pase the 19 of course, face value tells one nothing. hZepaid-up
20 Aircraft from Fischer Air by transferring tperchase 20 capital, its actual value before the trarisactvas
21 price to the Czech company's account ..." 21 $1, as you've already seen from R-536, thedominute
22 So the facts are completely differerdgréhwas 22 of 29 January 2019. The Zeph shares acquideé only
23 a real contribution of value, and the casesdat 23 as a result of the transaction with MIL.
24 establish that mere participation in a tretiga -- 24 (Slide 48) This is further confirmed hetevidence
25 let's say the mere issue of shares in a aontpat has 25 of Professor Lys. And you can see in padicat
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10142 1 paragraph 37 -- | don't have time to takethrough it 10:45 1 "In light of these facts, the Tribufiatis
2 all: 2 unconvincing the Claimant's assertions thereth
3 "Because the Consideration Shares refiresen 3 occurred a 'real exchange of value', thahére was
4 ownership of an enterprise with no assetnand 4 a transfer between Clorox International and
5 intrinsic value immediately prior to the resturing 5 Clorex Espafia and that 'This is a transfevdbrable
6 transaction, they have zero value outsidaisfdhare 6 and real consideration'.”
7 exchange." 7 So the point there: the SPV was foundmbtive
8 All this is intuitive: this is what youlze 8 made an investment, despite having taken #dyatt would
9 expecting, you'd be understanding. Profdsgeis 9 call an "active step", in terms of issuingrekdo the
10 confirming this from his expert point of vieand of 10 US company, and that's because those statemh
11 course he is not being challenged through 11 intrinsic value.
12 cross-examination. 12 I turn to the second contribution engalfgged,
13 Instead, and tellingly, Zeph is seekimtpke out 13 which is through what Zeph calls "active nggmaent”,
14 of context something that Australia has sai@dequacy 14 which is based on the fact that five of theiBant's
15 of consideration. But all Australia saidnd this is 15 directors also have roles in Mineralogy.
16 ROPO paragraph 61(a) -- was: 16 Notably, Zeph has not put forward a girglse in
17 "Contrary to Zeph's suggestion, Austradties not 17 support of the argument that when persorfribko
18 rely on any argument concerning the adeqabittye 18 locally incorporated investment company fehe
19 consideration provided by Zeph. Its argunietiiat 19 Mineralogy -- are subsequently also appoitdesbme
20 Zeph was required to make an active contdbutvhich 20 position in the alleged investor -- here Zephis
21 cannot be achieved if Zeph provided nothingatue." 21 somehow amounts to a contribution by thestore
22 So of course there is no admission there. 22 Plainly this is completely different to thigiation
23 Third, and defensively, Zeph arguesithat 23 where you have a foreign investor who is cgnm and
24 immaterial whether the shares it issued tb Were of 24 is contributing by way of some specific indual
25 any value, because what matters insteadtist th 25 know-how or expertise.
Page 49 Page 51
10:44 1 actively participated in the transactguch that the 10:47 1 What we have is just individuals wherevalready
2 investment wasn't purely passive. But tlibés 2 involved in Mineralogy, usually over a perigidyears
3 argument on the law I've already addresséw: K€y 3 or even decades, and then in 2019 or laterliamg
4 point is that no foreign investor ever conitéa 4 appointed to the board of Zeph, but thereattir
5 anything of value. 5 continuing at Mineralogy.
6 Factually, there is actually a helpfullagg to be 6 The most obvious example is Mr Palmer kifg/ho
7 drawn to the facts of Clorox (RLA-148), becao$ 7 has been involved in Mineralogy since the 398 has
8 course the Swiss courts overturned the avoaitdt's 8 served almost continually as a Mineralogyaoe He
9 still useful to focus on what the facts shovyaed 9 was just appointed as a director of Zeph on
10 hence what the outcome would have been lea€ been 10 23 January 2019, but of course that does@hm
11 a requirement to make a contribution undetribaty 11 he hasn't remained heavily involved in Mitegyg.
12 language, as we say there is here; compldifédyent 12 As we've already highlighted in our RC&®O
13 treaty language. 13 paragraph 67, the same basic point appliel tiee
14 (Slide 49) The basic facts are at papgpr&27 and 14 other five individuals, who we do note hawt leen
15 828, if | can just summarise these for yow.n®ne 15 tendered as witnesses, ready to explaiméinst how
16 sees a Spanish SPV being incorporated sosas)tiire 16 specifically, as Zeph officers, they havetdboted
17 the shares in the Venezuelan investment heeinic 17 anything material to Mineralogy.
18 exchange for issuing shares in itself to goi®nt 18 (Slide 50) Now, that leaves Zeph's thitdged
19 company, and all the value in the SPV thenesofrom 19 form of contribution, and this is the allegedking of
20 the US parent company in the transfer of/teable 20 an investment through returns and dividendssted by
21 investment. 21 the Claimant into Mineralogy. You can sed# th
22 You can see the conclusion, the tribamabponse 22 exactly how Zeph is putting its case at SODPO
23 to that set of facts, which plainly is analeg to what 23 paragraphs 303 and 358(g): an "invest[manthé
24 we have here. So Clorox Espafia was fountbriatve 24 Claimant into Mineralogy".
25 made an investment, despite having -- sorry: 25 (Slide 51) Now, the two provisions thaph is
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10:49 1 relying on are Article 2(c), and you dest:t 10:52 1 decision or took any act in relation toskn profits,
2 "For the purposes of the definition oféatment in 2 such that it could say that it had invested¢hsums
3 this Article, returns that are invested sheltreated 3 in Mineralogy.
4 as investments ..." 4 (Slide 52) Now, looking at the Mineralogy
5 Then Atrticle 2(j): 5 constitution, you can see at clause 31.lis-i¢h
6 "... return means an amount yielded hyeived 6 C-563:
7 from an investment, including profits, dividisn 7 "The Company in general meeting may declar
8 interest, capital gains ..." 8 a dividend if, and only if the directors have
9 This gives rise to two separate questidfist, 9 recommended a dividend and such dividend sball
10 are there returns in this case that meeatdfieition 10 exceed the amount recommended by the disgttor
11 or requirements of Article 2(j); and secaevgn if 11 So of course a dividend must be declbegore
12 yes, is the further requirement of Article)2qet, 12 there is any entitlement to it; it must beoramended
13 i.e. are those returns that are invested? 13 before it can be declared. The general mgetithat
14 So as to Article 2(j), as you see, tieost 14 is, the shareholders -- cannot decide of tven
15 already be a qualifying investment in existgras 15 initiative that there will be a dividend. elpower is
16 follows from any plain reading of the wortin amount 16 only to approve a dividend that the directarge
17 yielded by or derived from an investment'hdAn this 17 already recommended; which, by the way Ss tile
18 case, there is no prior covered investmeizidph, 18 default position as a matter of Australiam lander
19 either through the share swap or the suppoaedgement 19 Section 254U of the Corporations Act at CLG%1
20 of Mineralogy, thus there can be no returitsimvthe 20 Now, the difficulty for Zeph is that nogtive
21 meaning of Article 2(j). And notably, Zepbed not 21 steps were ever taken so far as concerqsdfiethat
22 engage with this point. 22 Zeph now relies on. This is highlighted in
23 But it is an important point becausepiteg back, 23 Professor Lys's second report at paragraphs 56,
24 Zeph wishes to deploy this as a sort of gepbjail 24 but the basic facts are as follows.
25 card. It would have no need to rely on ategeturns 25 In 2019, Mineralogy's directors did retommend
Page 53 Page 55
10:50 1 if it had already succeeded in showingitteas made | 10:54 1 any dividends, so Zeph, as a shareheldernot
2 an investment through its acquisition of share 2 entitled to any dividends. There is therefavesum
3 through management. But it fails in that.dAfnt 3 that it obtained, or was entitled to obtainway of
4 fails in that, as we say it does, this rel@on the 4 a return that was available to it to reinvegtis
5 treatment of returns under Articles 2(j) ac) 2 5 means that in its RejPO at paragraph 18judts
6 doesn't help it at all. 6 wrong to state that it had "forgone" a divididnecause
7 So Zeph's case on returns falls at thefirst 7 there was nothing for it to forgo.
8 hurdle. There's just no investment on which 8 Then in 2020, the Mineralogy directors didommend
9 Article 2(j) can bite. 9 a dividend -- that's of approximately AUD &nillion --
10 Moving to the second hurdle, Article 2éc) 10 but it's not suggested that those sums \eéreasted
11 concerned with returns that "are investefid as it 11 by Zeph. And of course the same point agplieph
12 accepts -- | showed you the relevant passdges 12 wasn't entitled to any dividend beyond trasas
13 slide [51] -- it must be Zeph itself as thedstor 13 because nothing more was recommended aratefclSo
14 which is investing. It cannot be enoughafataimant 14 again, there was no return which it couldehav
15 to point to an asset within the host staéith 15 reinvested.
16 generating and retaining profits, without antion at 16 Zeph's answer appears to be that it arasisow
17 all from the investor. After all, Article&(is 17 engaged in the decision-making processesrarizlogy
18 concerned with assets owned or controlledifly 18 because when Mr Palmer was acting as aalirect
19 by an investor, which of course is a persba must 19 Mineralogy, he was acting as Zeph, or wasinevent
20 make an investment. 20 entitled to act in the best interests of Zaph
21 Turning briefly to the facts, Zeph rel@sthe 21 a matter of clause 22.3 of the Mineralogystitution
22 profits that were made by Mineralogy in 2@h@ 2020 22 (C-563), which you can see on the screen.
23 that were not paid to it by way of dividendgut 23 We can obviously explore that a bit iithPalmer.
24 it can point to no evidence that it ever aag 24 But we note that the position that Mr Palmas acting
25 entitlement to these funds, nor that it ewade any 25 as Zeph, when he was in fact acting as atdiref
Page 54 Page 56
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10:55 1 Mineralogy, is not supported by a singleudnent. 10:58 1 the fundamental point that is developeflstralia's
2 Further, the clause 22.3 entitlement fardvhlogy 2 pleadings is that the term "investment" shdgdjiven
3 to act "in the best interests of [Zeph] and imanner 3 its ordinary meaning, and that the meanimptsimply
4 which is contrary to the best interests ofrigfalogy]" 4 "asset".

5 does not somehow mean that Mineralogy directoe 5 Now, that is known from the text of Aréc2(c).
6 acting as Zeph. To the contrary, it highkgthiat 6 Footnote 3, which is contained in Article 2&tptes:
7 these are separate legal entities with separat 7 "For greater certainty, investment dogsmean
8 interests. 8 claims to money that arise solely from:
9 And the Claimant's expert Mr Dunning K&sdio't 9 (a) commercial contracts for sale of gomds
10 suggest otherwise; indeed, he supports aitigothat 10 services; or
11 it could only be Mineralogy directors actingder this 11 (b) the extension of credit in connectisth such
12 provision. We refer you to paragraphs 4d X0 of 12 commercial contracts."
13 his report. That's why there is no needifoio calll 13 This is said to be "For greater certdintyis
14 him for cross-examination. 14 a clarification of what is already built irttee
15 Indeed, one notes in the sidelines ftihei 15 definition, rather than the exception to wiatld
16 Mineralogy directors were acting in the iasts of 16 otherwise be an all-encompassing definitido.that
17 Zeph, and these contradicted what the irteaés 17 makes clear that, even absent the clarifizato
18 Mineralogy would be -- and that's one ofghemises of 18 footnote, assets such as a claim to monegrund
19 clause 22.3 -- then that is the oppositeephZmaking 19 a commercial contract for the sale of goadseovices
20 a contribution to Mineralogy: it is Minerajogaking 20 would not qualify as an investment. And'thexactly
21 some sacrifice as to its interests for Zéphreverse 21 what one would expect, because such assatd nat
22 of a contribution. 22 fall within the ordinary meaning of "investntie given
23 Curiously, you will have seen from thedreler 23 the lack of any inherent characteristics.
24 that there's also a great weight being plagetie 24 Now, Australia has pointed to this, amdther
25 Claimant on what Mineralogy could have dome laow 25 textual indicators, at paragraphs 101 ando1@G2
Page 57 Page 59
1057 1 dividends could have been recommendet$hajrectors. | 11:00 1 ROPO, including Article 8(1)(a), which,emu recall,
2 But that of course is all hypothetical. Thestion 2 lists transfers to include, at the very first
3 for this Tribunal is whether returns were veisted, 3 sub-provision, "contributions to capital, inding the
4 not whether this could have happened. 4 initial contribution”, treating it as a givémat there
5 Finally, one last point on "no investo®ne could 5 will be an initial contribution to the investmt.
6 posit a situation where there is no investrifaough 6 Zeph does not engage with those paragaiphs
7 acquisition of shares in a local company gciimant 7 ROPO, but it does say that Article 2(c) dostsrefer
8 has later made contributions which it says are 8 to inherent characteristics. But that's iigisbring
9 themselves independently qualifying investraeiih 9 the particular language we rely on, as wethas
10 those circumstances, of course, the Claimantd have 10 significant number of cases, including recems, that
11 to show that the criteria in the treaty ast.nThat's 11 have taken an ever more focused look at islettailed
12 not how Zeph is putting this limb of its caaed if it 12 by an "every kind of asset"-type definitiangd have
13 did, it would fail, for all the reasons wealecsady 13 found that the inherent characteristics ahaastment
14 given. 14 must still be taken into account.
15 (Slide 53) I turn now to the "no investitie 15 We have set these cases out in our SOPO a
16 objection. The relevant provision that thibdnal has 16 paragraphs 188 and 193, and ROPO, 104 to\lf@Ghave
17 already seen is Article 2(c): 17 also listed them out at the table at slideari 55,
18 "... investment means every kind of asgeted or 18 including showing the relevant treaty languag
19 controlled by an investor, including but hiotited to 19 For now, | draw attention to two casehwi
20 the following ..." 20 materially similar language to that in Arid(c) of
21 The following of course being a non-exila list 21 Chapter 11.
22 of forms of asset. 22 (Slide 56) The first of these is Novat&co
23 Australia's key contention is that thete 23 v Venezuela, RLA-64. You see the definitin
24 "investment" connotes certain inherent chargstics, 24 paragraph 75: "investment' means any kirabsét",
25 including particularly of contribution andki And 25 followed by a non-exhaustive list.
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11:02 1

Page 62

(Slide 57) Then at paragraph 77,riberal begins 11:.05 1 a tribunal could evaluate the qualificagiof other
2 its helpful explanation as to why the tribumalst do 2 forms of assets outside the illustrative'list.
3 more than simply look to the list of exampbéered. 3 And importantly, it notes:
4 Then at paragraph 78, it gives three reasons: 4 "The same is true for the common formatatn
5 "First, the list of examples in Articld)I{s 5 other BITs, which defines 'investment' sweglyias
6 clearly non-exhaustive on its own terms. @pen-ended 6 ‘every kind of asset." Unless some intrinsaning is
7 nature of this part of the purported defimitif 7 assigned to the term, such general formulstiisk
8 investment calls for recourse to inherentufiesst." 8 permitting even transactions that bear noribeof
9 The same point here. 9 traditional hallmarks of investment to quakify such.”
10 (Slide 58) Then paragraph 79: 10 We know the treaty parties in this caseaw
11 "Second, the interplay between Articfgdad 11 concerned to eliminate coverage in relatiosuch
12 Article I1(g) of the BIT, and the terms 'intreent’ and 12 transactions.
13 'investor' generally, support the necesditgcourse 13 (Slide 61) If | can ask you in due coums®ok at
14 to inherent features. 'Investor' operatesgateway 14 the remaining paragraphs of that, includaigourse,
15 for 'investment." The 'investor' 'make[¢ th 15 the reference to what is required.
16 investment.” 16 (Slide 62) It is also useful to point yeit's
17 Of course, again, the same point here. 17 not just referring to the need for contribntat
18 "The Tribunal does not see the terme&tor’ and 18 paragraph 237 (RLA-67), but also:
19 'investment' as separate and pertainingtorrgtione 19 "What matters is the economic realityhef
20 personae and ratione materiae respectiBshjits 20 contribution in consideration of all the xelat
21 plain meaning, the language in the BIT maikes 21 circumstances, not the formal arrangemetd. us
22 necessary to address the question of witatat 22 An investor could ... borrow money from thpatties to
23 'make’ an investment. This question in taquires 23 make an investment. What matters is thatthestor
24 recourse to the inherent features of an tmerg." 24 is the one ultimately bearing the financialden of
25 Of course, the same reasoning appliés s5 25 the contribution."
Page 61 Page 63
11:03 1 concerns Articles 2(c) and (d) of Chagfier And we 11:06 1 Which sheds light on why risk is alslevant.
2 refer you in time to look at Komaksavia v Mold, 2 A party doesn't assume risk unless it beareso
3 a 2022 case, at RLA-63, at paragraphs 14858@nd 3 financial burden. The mere possibility ofaietg
4 following, for analogous reasoning. 4 a return does not mean that an investor lsasreesl
5 The third reasoning of the Tribunal is at 5 risk.
6 paragraph 80, rejecting the argument thatxistence 6 (Slide 63) One can get that from KT Asia
7 of an inherent meaning is dependent on thieelud 7 v Kazakhstan, RLA-68 (paragraphs 218-219),yancdcan
8 arbitral forum, i.e. whether it's an ICSID €as not. 8 see there the same basic reasoning in retatidsk:
9 (Slide 59) And paragraph 84 sets out tfiteuhal's 9 "As a general matter, an investment thindhg
10 view as to what is required, and you seettier 10 acquisition of equity in a corporation erstafle risk
11 reference to "contribution ... and risk". 11 that the value of the equity decreasesevés
12 (Slide 60) If | can take you very briettythe 12 completely lost. Such a risk certainly diedias
13 2023 decision in Rasia v Armenia (RLA-12@pther case 13 an investment ...
14 with a non-exclusive list of assets; but here 14 The difficulty here is that KT Asia haade no
15 interestingly, the definition is referring"every 15 contribution and, having made no contribytinourred
16 kind of investment", not "every kind of aSseéBut the 16 no risk of losing such (inexistent) contribat"
17 tribunal didn't see this as determinativesai as 17 And that is what's identified as thevat® risk.
18 most important, again, the fact of the nochesive 18 (Slide 64) One can see the same pokbinaksavia
19 nature of the list of assets, just as weéheee 19 v Moldova. Paragraph 175 actually is aléevent to
20 If I can ask you in due course to loothvgreat 20 the issue of contribution; while paragraph, bh the
21 care at paragraph 373, explaining the tritaina 21 next slide (65), deals with the issue of.risk
22 persuasive reasoning, looking at Romak ayidg#hat: 22 | skipped over by mistake Rand v Sethat's
23 "... unless the term 'investment' is igiseme 23 slide 62. | think perhaps -- this is obviguscase
24 inherent meaning, the non-exclusive natutbefsset 24 that the President knows very well.
25 list in most BITs provides no benchmark byalth 25 THE PRESIDENT: You quoted it.
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11:08 1 MR WORDSWORTH: | quoted it, thank you. 11:32 1 letterbox or shell companies in the releva
2 So then one turns very briefly to the aapion to 2 jurisdiction.
3 the facts of this case. 3 (Slide 69) So, for example, in AMTO v Uikigy
4 As to contribution, the relevant facts e same. 4 RLA-72 at paragraph 69, the tribunal said that
5 As I've already addressed in relation to wéefeph 5 purpose of a denial of benefits provisiorsatie in
6 has made an investment, there has been nabctiatn. 6 that case was:
7 As to risk, Zeph's case is that it assurisd 7 "... to exclude from protection investatsich have
8 simply by owning shares, given that the paaéngturn 8 adopted a nationality of convenience. Accutyi,
9 from those shares is a matter of uncertaiBiyt 9 'substantial' in this context means 'of suttstaand
10 exposure to uncertainty is not the same assumption 10 not merely of form"."
11 of risk, as the various cases persuasiventify. 11 (Slide 70) In the same vein, an APECrhattonal
12 We refer you also to the second report of 12 Investment Agreements Negotiators HandbotlA{R53)
13 Professor Lys (paragraphs 220-221), whicteex@what 13 observes that, at page 26:
14 is required for a risk from his economistmpof 14 "Without a Denial of Benefits clause jomls of
15 view, at slide 66. As he explains: 15 the host State may incorporate an entitiiérother
16 "... Zeph only faces the risk that it nhage the 16 Contracting Party, so as to take advantageeof
17 value of the Consideration Shares it exchédngethe 17 protection afforded by the treaty against then
18 'parcel of Mineralogy shares." Howevehat tisk is 18 country."
19 inconsequential ... [as] the considerati@reshissued 19 That, of course, is precisely what Adistra
20 by Zeph had no value ..." 20 contends has occurred here.
21 So Zeph is also unable to show risk. 21 In considering the proper interpretatiod
22 And because no contribution, no risk, nexer 22 application of Article 11 of AANZFTA, Austialurges
23 really needs to get to the question of domatiSo for 23 the Tribunal to bear the above purpose imdntiacause
24 this reason also, Zeph is unable to shownastment. 24 if the effect of a denial of benefits claaaa be
25 Madam President, that concludes my sighoms. 25 circumvented simply by incorporating a shethpany,
Page 65 Page 67
11:10 1 I suspect now may be a convenient moneerat break. 11:33 1 and then having that shell company puechagnter
2 THE PRESIDENT: Absolutely. Thank you. 2 into a joint venture with an existing locabness in
3 Shall we take a 20-minute break now, as fine, 3 order that the shell company can then claerettisting
4 and resume in 20 minutes? Good. 4 activities of the existing business as its ovan
5 (11.10am) 5 that provides a blueprint for rendering deaofal
6 (A short break) 6 benefit clauses completely ineffective in aglig
7 (11.31am) 7 their purpose.
8 THE PRESIDENT: So we are ready to resume. (Pause 8 That points, we submit, to a constructbthe
9 I give the floor to the Respondent to trre with 9 substantive provisions of Article 11(1)(b)tthan't be
10  the next objection. 10 circumvented in such a transparent way.
11 DR DONAGHUE: (Slide 67) Thank you, Madam Prestdenembers 11 Article 11(1)(b) contains both a procediur
12 of the Tribunal. | will now be addressing tfenial of 12 notification requirement and then two sukstan
13 benefits objection. 13 requirements_
14 (Slide 68) The starting point, of couisehe 14 (Slide 71) As to the procedural notificat
15 text of Article 11, which the Tribunal caresm the 15 requirement, we say it was satisfied by Aslistr
16  screen, or the relevant part of which youseson the 16 providing notification to both Zeph and thev@rnment
17 screen. Ultimately, the determinative questd which 17 of Singapore of its exercise of its entitleirte deny
18 that text directs attention is whether thar@ant had 18 the benefits of Chapter 11 to Zeph and itestments.
19 "substantive business operations" in Singapsrat the 19 That occurred by way of the two letters ;hm can see
20 relevant date. 20 on the screen, C-153 and C-155, as is addté@sshe
21 In discussing provisions of the kind that see on 21 SOPO at paragraphs 260 to 262, and | sayon® m
22 the screen, numerous decisions of investtribohals 22 about it.
23 have recognised that the effect of thesedfpe 23 There are two substantive conditions in
24 provisions is that investors are effectiyaigvented 24 Article 11(1)(b), and we address them in.tufhe
25  from seeking treaty protection simply by ipawating 25 first is also straightforward; that is, whetlr not
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11:35 1 the words "owned or controlled" in Artidlg(1)(b) are 11:38 1 other asserted rationales for the restreatreating

2 satisfied. And those words, we contend, rbest 2 Zeph, but they were purchased two days dfteas

3 interpreted as including indirect ownershigantrol, 3 included in the group.

4 for the reasons developed in the SOPO at rzqolag 213 4 Now, in its SODPO at paragraph 89(d)@eph

5 to 217. 5 acknowledges that it paid SGD 3.6 milliontleese

6 The Claimant did not deny in its SODPQ this 6 companies. As you will see from Professord.ys

7 ultimately owned or controlled by Mr Palmehais 7 statement, that was 15 times the book valtleaf

8 a national of Australia and therefore a natiaf the 8 combined equity before the purchase.

9 denying party. Instead, at paragraph 37&ated 9 (Slide 74) And Zeph acquired those congmniithout
10 that this was "irrelevant" and that it did have to 10 conducting any due diligence, at a time whestralia's
11 contest that issue. 11 investigator, Mr Vickers, concludes thasiprobable
12 (Slide 72) But then, as you can see erslile, in 12 that they had already ceased to have anifisant
13 paragraph 128 of its Rejoinder, at 128(&) Glaimant 13 business operations. Mr Vickers says that in
14 accepts that it is ultimately owned by Mn€lPalmer. 14 paragraph 83(b) of his witness statementttzend
15 In our submission, that is clearly sufficiemsatisfy 15 Claimant has chosen not to cross-examine ibkevs on
16 the first substantive condition. 16 that conclusion, which we contend the Trithshauld
17 The second substantive condition iswHéth 17 accept.

18 | identified a few moments ago as the detegaitivie one, 18 The acquisition of the engineering congmis
19 which is whether the Claimant has "substartiivsiness 19 analysed in detail by Professor Lys, who &xl why
20 operations" in Singapore. 20 their purchase was not a commercially videlgsion,
21 In assessing whether the Claimant sagisfiis 21 and who, like Mr Vickers, concludes that tbenpanies
22 requirement, we submit it is important taatethe key 22 were already failing when Zeph bought thewd| prior
23 facts that | have taken the Tribunal to ayeghis 23 to any effect of the Covid pandemic.
24 morning, including the numerous letters skortly 24 (Slide 75) As Professor Lys put it, aod gan see
25 after the incorporation of Zeph, which ndtyon 25 the quote on the screen (expert report, papad27),
Page 69 Page 71

11:36 1 expressly invoked treaty protection bsoayou will 11:39 1 in the last sentence:

2 recall, contained express assertions, drafttee 2 "... from an operational perspectivethe [

3 language of Article 11(1)(b), asserting thathiVIL 3 acquisition of these companies] makes nensesat
4 and Zeph had, days after they were creatediamntive 4 all."

5 business operations in the relevant jurisafisti 5 Again, the complainant has chosen natgbthese
6 Those letters, we contend, make plainNtidalmer 6 conclusions, which strongly support the infiesethat
7 was aware of the need for a company to heb&tautive 7 the only plausible explanation for Zeph's &stjan of
8 business operations in its state of incorpmat it 8 those companies is that it was a poorly exgcattempt
9 was to obtain investment treaty protectioneund 9 to defeat the denial of benefits clause inchatll.

10 AANZFTA. It's that awareness that provides anly 10 The attempt to provide the appearanseilodtantive

11 plausible explanation for the fact that anfew days 11 business operations in Singapore is alsorilye

12 after acquiring shares in Mineralogy, Zephgsb to 12 plausible explanation for why, about a yater in

13 create the appearance that it did have substa 13 January 2020, Zeph entered into a joint venitith

14 business operations by cloaking itself in the 14 Kleenmatic, a Singaporean office-cleaningriass.

15 pre-existing activities of existing Singagzore 15 Again, I'll address this in more detail ldtethis

16 companies. Specifically, on 31 January 2846 days 16 part of the opening.

17 after its interposition into the Mineralogyo@p, Zeph 17 But like the acquisition of the enginegri

18 acquired three Singaporean engineering caegpan 18 companies, the joint venture is explicably as

19 Now, I'll address the acquisition of #gagempanies 19 an attempt to subvert the plain intent offtheies to

20 in a little more detail later in this parttbé 20 AANZFTA in agreeing to Article 11. It's jush attempt

21 opening. But for now, it is sufficient totedhat all 21 to re-badge the activities of an existingggporean

22 three of companies had been in the busirfiggswiding 22 business as substantive business operafi@epb

23 contract maintenance in Singaporean shipydrdey had 23 itself. We submit there's no other explamator the

24 nothing to do with mining, they had nothingit with 24 holding company of a substantial Australianing

25 coal finance, they had nothing to do with aefithe 25 company -- which was established in Singgpeesare
Page 70 Page 72
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11:40 1 told to assist in coal financing or tongaérsonal tax 11:43 1 owned or controlled by a national of tegpondent
2 benefits for Mr Palmer -- to get into the Inesis of 2 state.
3 office cleaning. 3 While the tribunal said that in the comtaix
4 The belated suggestion of Mr Palmer thiatwas 4 determining where the claimant's real seatleeated
5 an effort to diversify operations and seekherr 5 for the purpose of determining whether thexe heen
6 business opportunities cannot be taken séyioliss 6 an investment within the meaning of the Romayprus
7 addressed in detail by Professor Lys in hi$ feport 7 BIT, its reasoning is more generally applieabl
8 at paragraphs 579 to 592. And again, hissede has 8 (Slide 77) In particular, the tribunaldsat
9 not been tested and indeed not been addreissbis 9 paragraph 250, which you can see on the screen
10 point by the Claimant at all. 10 "If ... all that is happening is that anfRanian
11 Can | turn then to the law concerning 11 investor is recycling funds into an existigmanian
12 Article 1(1)(b), where, as I've noted, Auisira 12 investment through a holding company in Cgprhich
13 contends the decisive consideration is tbathe 13 really is no more than a paper fagade difiult
14 reasons I'm going to develop, the ClaimaetfitZeph 14 to see such an operation as something witkin
15 itself, had no operations in Singapore thatapable 15 contemplation of the parties to the BIT. flihakes it
16 of being properly characterised as genuirsithrentic 16 particularly important to scrutinise the &vide to see
17 business operations. 17 whether the Cyprus holding company is exexgisome
18 Before developing that point, the Tridumiél note 18 form of effective management and not simgttarging
19 that "substantive business operations", linese in 19 formalities."
20 11(2)(b), differs from the much more commeierence to 20 These comments are pertinent to the prease
21 "substantial business activities" in denfdlenefits 21 given that prior to the restructure, Mr Palmened
22 clauses in other treaties. The Tribunal aWe noted 22 Mineralogy through his two Australian holditmmpanies,
23 the debate between the parties in the witesdings 23 and the share swap transaction that Mr Wardhwas
24 about whether the term "substantive" setsi@ ionerous 24 already addressed seems to be the very kind o
25 threshold than "substantial”, or whethemtbeds may 25 transaction that the Alverley tribunal hadrniimd.
Page 73 Page 75
11:42 1 be used interchangeably, or whether "anbat" is 11:44 1 The Claimant, you will have noted ssenat
2 more exacting than "substantive". 2 Alverley was not a case which concerned tipdicgtion
3 (Slide 76) Happily, we consider you carspared 3 of a denial of benefits provision; which, &g Isaid,
4 any further debate on that point, becaus€laienant 4 Australia had already expressly noted in @9 at
5 in the SODPO, in the extract you can see estheen 5 paragraph 223. We say that does nothingninidih the
6 (paragraph 458(a)), recognises that the term 6 force of the tribunal's analysis.
7 "substantive' may connote 'authenticity and 7 (Slide 78) The Claimant has also refeimets
8 genuineness™, and that its "plain meaninghéving 8 SODPO at paragraph 455 to the ICSID tribudaitssion
9 substance; being real as supposed to apparemd'the 9 in Gran Colombia v Colombia, RLA-80. Thisisase
10 Claimant in its Rejoinder reiterates or coné that 10 that Australia likewise already discusseitsisOPO at
11 interpretation. 11 paragraph 226, albeit under the differentenafm
12 The Respondent agrees that the quebkgofribunal 12 Aris Mining v Colombia. There (paragraph 137&nd
13 should ask itself in applying Article 11(2){b 13 again it's on the screen -- the tribunal:said
14 whether the Claimant's business operatioBiigapore 14 "A business activity may not be mere aty;s
15 are genuine, authentic and of substancehese 15 fleeting or incidental, but must be of suéfit extent
16 appears to be no meaningful difference betulee 16 and meaning as to constitute a genuine ctiandsy the
17 parties on this point. 17 company to its home State ... The connebiétween the
18 The test that | have just identifiedasgistent 18 company and the home State cannot be mesbigra, with
19 with the award of the ICSID tribunal in ANey 19 no business reality whatsoever, other thasb@@ctive
20 v Romania, RLA-71, that being a tribunal whicas 20 of maintaining its own corporate existence."
21 chaired by Sir Christopher Greenwood. TheAdy 21 (Slide 79) Next, and importantly, the IB%ibunal
22 tribunal said that it is appropriate to eisc 22 in Pac Rim v El Salvador (RLA-33), in uphalglia denial
23 particular care in assessing the genuinefess 23 of benefits objection, held that a substahtiainess
24 a putative investor company's connectiotststate of 24 activities requirement is concerned only \aithivities
25 incorporation if that company is in fact mititely 25 that are attributable to -- and you can lsedainguage
Page 74 Page 76
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11:46 1 there three lines down -- "the 'enterpiiself". 11:48 1 "shell companies could be denied beretitsot,
2 Thus, as the Pac Rim tribunal explained bgregfce to 2 for example, firms that maintain their central
3 the equivalent of Article 11(2)(b): 3 administration or principal place of businesthe
4 "... [the] first condition ... relates riotthe 4 territory of, or have a real and continuonk liith,
5 collective activities of a group of companiest to 5 the country where they are established.™"
6 activities attributable to the 'enterprisggif; here 6 Finally on the law, as to the requirentbat the
7 the Claimant. If that enterprise's own atiégido 7 Claimant have "business operations” in SinggEs
8 not reach the level specified by CAFTA Artidie. 12.2, 8 opposed to "business activities", Australlansits that
9 it cannot aggregate to itself the separateiges of 9 the term "operations" refers to a more sigaift form
10 other natural or legal persons to increaséetrel of 10 of continuous physical presence than memahjnig
11 its own activities: those would not be thteggrise's 11 activities. We say that in SOPO, paragréth Zhe
12 activities for the purpose of applying CAFTA 12 Claimant disputes this, for reasons we cahéea
13 Article 10.12.2." 13 unconvincing, in SODPO at paragraph 458. But
14 (Slide 80) Importantly, the Claimant basepted -- 14 ultimately, whichever test is applied, thétinal
15 and you can see that from the extract thalt/gagot on 15 should conclude that that test is not satidfiy
16 the screen from the SODPO at paragraphsodsa: -- 16 artificial arrangements of the kind in istiaee.
17 that: 17 Madam President, members of the Tribl&fgre
18 "It is correct that the tribunal in PamR.. held 18 coming in a little more detail to the evidenc
19 that although the group of companies of witieh 19 concerning the Claimant's alleged operaiions
20 claimant (as a subsidiary) formed part diccha 20 Singapore, can | say something brief abaiptint in
21 substantial business activities in the tamyiin 21 time at which the existence of such operatfats to
22 question, the 'substantial business actvitichad 22 be assessed.
23 to be attributable to the 'enterprise’ itself 23 (Slide 82) The Claimant has said thaAdgust 2020
24 So given that quite correct acceptantear5ODPO, 24 is relevant date, because that's the dake of
25 the debate between the parties is not deto t 25 enactment of the Amendment Act, which thentiat
Page 77 Page 79
11:47 1 applicable legal test, but simply as tethér or not 11:50 1 alleges is the breach of the treaty. Réspondent
2 the Claimant itself, Zeph itself, had substant 2 submitted that the date for making this assessmust
3 business activities at the relevant dateppssed to 3 be, at the latest, the date on which the Glatraought
4 whether some other company had such activities 4 to avail itself of the protection of Chaptérdf
5 We say that's significant because evéheif 5 AANZFTA, which was 14 October 2020, which s date
6 engineering companies were not already defuntite 6 it submitted its [written request for] constilbn. So
7 time they were purchased by Zeph -- and wehsay 7 there's not much difference between them.salyeat
8 evidence shows they were -- but even if thesewt, 8 the latest, 14 October; the Claimant says
9 any business activities in which those comgmangaged 9 13 August 2020.
10 would not have been relevant because theldvmot have 10 We submit that ultimately it doesn't rathich of
11 been activities of Zeph itself. The santeus for 11 those dates is chosen, because the Claimdmtch
12 the business activities of the Kleenmatic panies, for 12 substantive operations at either of thosesdaBut on
13 the same reason. 13 any view of it, events that occurred aftetober 2020
14 (Slide 81) Next, in Bridgestone LicensBeyvices 14 are irrelevant and must be disregarded. 'SToatthe
15 v Panama, RLA-30, the ICSID tribunal agreted a 15 view of both parties. Anything after Octoeeo is
16 paragraph 291 with the United States' noputiisg 16 irrelevant.
17 party submission, and you can see it extlamtehe 17 Can | commence my examination of theedd with
18 screen. The US had argued, from paragraphaP@ut 18 Mr Palmer's claim, which was made in hig fivéness
19 halfway through the quote, that: 19 statement at paragraphs 36 and 37, that:
20 "While it has long been U.S. practicenat 20 "During the 2020 calendar year, the Céaitn
21 a precise definition of the term 'substartisdiness 21 conducted its business operations from tfioesf in
22 activities' in order that the existence afhsu 22 Singapore located at:
23 activities may be evaluated on a case-bylzass, the 23 A. 80 Genting Lane ... and
24 United States has indicated in, for exanigde, 24 B. 1 Joo Koon Way ...
25 Statement of Administrative Action on the NIA¥that 25 These addresses were, respectively,gosee from
Page 78 Page 80

24 (Pages 77 to 80)

Trevor McGowan Amended by the parties



Zeph Investments Pte Limited -v- The CommonwedftAustralia

Day 1 -- Hearing on Preliminary Objections PCA Chige 2023-40 Monday, 16 September 2024
11:51 1 the evidence, the premises of the endimeeompanies, | 11:53 1 interposition resolutions were made int/is and
2 first, and the Kleenmatic companies, second. 2 that the majority of the directors are Ausgral
3 (Slide 83) The unchallenged evidence oMidkers 3 resident to ensure Australian tax residency is
4 at paragraphs 23 through to 51 of his stateiaehat 4 established for [Zeph]."
5 the Claimant did not, at the relevant timejeha 5 Now, Mr Sorensen was obviously concerpeshsure
6 a visible presence at either of those location 6 that Zeph should have Australian tax resideacg to
7 Indeed, Mr Vickers found no evidence of ablsi 7 that end he sought to ensure that all theairit
8 physical presence in Singapore at all. Fanwte -- 8 decisions were made in Australia.
9 and you can see on the screen -- he foundideree of 9 (Slide 85) This is a topic addressed mesdetail
10 a website, a shopfront, public contact detaicial 10 by Professor Cooper. Mr Sorensen's concasmew doubt
11 media accounts for the company, visible eyggs or 11 because, as Professor Cooper explains,gégion of
12 press reporting about the company, all ottviare 12 the Claimant into the chain of ownership afiddalogy
13 things he says he would have expected to find 13 may have had highly adverse tax consequénctése
14 The Claimant chose not to cross-examin®ikkers 14 Mineralogy Group if the Claimant was not ars#alian
15 on these conclusions, and it hasn't otherdés@d 15 tax resident.
16 them or led any evidence that would estalttish 16 To avoid those consequences, it was sage
17 contrary; being, of course, evidence thaClaémant 17 ensure that "the ‘'management and contrgph" --
18 should have been peculiarly well placed twiple if 18 and I'm quoting there from the highlightedgzeye at
19 there really was evidence of a physical preseat the 19 29 -- "never be allowed to happen [from] Sjmare".
20 relevant time. 20 Zeph was never to be allowed to be managedntrolled
21 As to the location of Zeph's directotsalbtimes 21 from Singapore. That, as Professor Coopaaigs,
22 the majority of the Claimant's board of dioes had 22 meant -- and you see this at the top of paphg31 in
23 been based in Australia. The Claimant seeksake 23 the quote -- "Mr Palmer might walk a tighpet in
24 much of the fact that it has two Singapomiegctors, 24 trying to establish investor protection based
25 these people being the two people who havedmy 25 presence in Singapore, whilst not triggeadgerse tax
Page 81 Page 83
11:52 1 years been running the Kleenmatic busink'ss 11555 1 consequences in Australia.
2 a family business and they've been runnifay itnany 2 Again, the Claimant has not sought tolehgke
3 years. They are now directors of Zeph. 3 Professor Cooper's evidence in this regarmt tAat,
4 While it's no doubt true that those twsident 4 we say, is not surprising because it seens tha
5 Singaporean directors make operational dewsio 5 Mr Sorensen was himself conscious of the itapoe of
6 relation to the Kleenmatic business, thermis 6 avoiding the very adverse tax consequences tha
7 evidence at all that they make decisionslation to 7 Professor Cooper explains.
8 the Claimant itself, in relation to Zeph. éed, it's 8 We referred to Mr Sorensen's email inROPO at
9 not even clear the contrary is asserted. 9 paragraphs 206 and 234, and we wanted toimsadout
10 (Slide 84) In fact, the contemporane@maichents 10 this email exchange with Mr Palmer and tdemethe
11 from the time of Zeph's incorporation makelegr that 11 advice that Mineralogy was receiving aboatgfos and
12 it was the intention of Mr Palmer and thos@lelished 12 cons of inserting a Singaporean companytirga@hain
13 in the establishment of Zeph that Zeph wbeldnanaged 13 of ownership above Mineralogy. But notwidimgting the
14 from Australia, not from Singapore. For epémyou 14 fact we'd expressly referred to that issubérROPO,
15 can see the email on the screen from Mr Seresent in 15 which should have alerted the Claimant tadbee,
16 January, so around the time of the incorpmrajust 16 Mr Sorensen was one of the withesses whavithdrawn,
17 a day after the incorporation of Zeph. Mre®sen 17 apparently because his evidence was notarelev
18 wrote: 18 (Slide 86) What Mr Sorensen's intervarstishow was
19 "... we will also need to ensure thatradietings 19 that, far from the Claimant managing Minegglfrom
20 for the interposition of Mineralogy Interratal 20 Singapore, the reverse is true, and mustinenoe.
21 Pte Ltd .." 21 The explanation for that is provided by
22 That's Zeph. 22 Professor Cooper. | won't take you intodéil of
23 "... are held in Australia, with the ajparson 23 the Australian law, but you can see the eglev
24 also located in Australia for each meeting .. 24 definition in paragraph 3 on the screen:
25 We need to be able to clearly demonstaiethe 25 "A foreign-incorporated company will be
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11:56 1 an Australian tax resident if it -- 11:58 1 SGD 3.5 million. As Professor Lys notes:
2 ... has either its central managementanttol 2 "... the record contains no evidence gfdure
3 in Australia, or its voting power [is] contied by 3 diligence or valuation ... that preceded ttguasition
4 shareholders who are residents of Australia.™ 4 of those three firms which, based on my expes, is
5 Zeph can't satisfy that second test becaus 5 contrary to what | would expect.”
6 it's owned by a New Zealand company. 6 (Slide 90) At paragraph 338, he states:
7 Professor Cooper opines that: 7 "... my analysis of the financial statetsaioes
8 "... the affairs of both Zeph and MIL hdeen 8 not provide any support for paying SGD $3.Bioni for
9 managed ... to attract Australian residenceuthne 9 those three engineering firms."
10 ‘central management and control in Austrétid ..." 10 And indeed, at paragraph 343, he goés state:
11 Which is consistent with Mr Sorensentsceon about 11 "... my review of their financial stateme
12 ensuring that Zeph is an Australian tax ergidbut is 12 indicates that their value was substantia#g than
13 entirely inconsistent with its assertion that 13 SGD $3.5 million, which incidentally is alntd$ times
14 management of Zeph is a substantive busipesation 14 the book value of their combined equity diadréfore
15 that occurs in Singapore for Article 11 psg® They 15 the purchase.”
16 can't both be true. 16 (Slide 91) Professor Lys concludes sagaph 348:
17 (Slide 87) In any event, the evidenceiscthe 17 "In summary, my review of the documentthe
18 Tribunal plainly establishes that the pemsbo manages 18 record, including the financial statementthefthree
19 and controls both the Claimant and Mineralwgg and is 19 engineering firms and Zeph, indicate no lessror
20 Mr Palmer himself. This is emphatically atestby 20 economic purpose to the transactions: theethr
21 Mr Palmer in, for example, his sixth witnetatement 21 engineering firms were losing money and effaro
22 at paragraph 61. And it's plain that thatee from 22 synergies to Mineralogy. Moreover, the fitiah
23 Australia, not from Singapore. 23 outlook for at least two of the three engiimegfirms
24 Can | come then to explain in a littlerendetail 24 at the acquisition date seems bleak, furtiising the
25 the Singaporean engineering companies, amth te the 25 question of what the real reason was foridoguthese
Page 85 Page 87
1157 1 Claimant's assertion that it had substafttisiness 11:59 1 three engineering firms. Ultimately,talee
2 operations in Singapore as a result of itsia@gpn 2 investments resulted in significant losses."
3 of those companies. 3 The Claimant has attributed the failuréhef
4 We submit it's plain on the evidence thase 4 engineering companies to the Covid pandenits RejPO
5 companies did not have substantive businesrsitipns 5 at paragraph 216(c). But that is demonstrably
6 in August 2020, not least because all thres o 6 incorrect, given that Professor Lys's analgbtbe
7 voluntary liquidation in October 2020. Butla® 7 accounts and Mr Vickers's unchallenged eviglenc
8 already said, the unchallenged evidence gties 8 concluded that they had likely failed to have
9 probably did not have substantive businesstipas by 9 substantive business operations by the eB818, well
10 the end of 2018 -- that is, before they veeguired -- 10 before the emergence of the pandemic.
11 meaning that even when they were acquiregt,¢buld 11 Given all of that, we contend that thésdmal
12 not have helped the Claimant to show tHzadt 12 should accept that the evidence demonstiaethe
13 substantive business operations in Singapoes if it 13 engineering companies are of no assistarieto in
14 was entitled to count the business operatbtizose 14 establishing that it had substantive busiopesations
15 companies, which it wasn't because of Pac Rim 15 in October 2020, because by that date thkpatihave
16 (Slide 88) The Claimant acquired the eegjiing 16 any business operations at all; and that iétieay
17 companies only about a week after its inaedamn. 17 had, it would not assist Zeph because Pac Rim
18 And Professor Lys analyses the acquisitiatetail in 18 demonstrates that the analysis must foctiseon
19 his statement, in terms that are unchallenged 19 business operations of the Claimant itselftimose of
20 concludes, as you can see on the screentespert, 20 other corporate entities within its grougtsas
21 paragraph 339), that: 21 companies it had purchased.
22 "... these three firms appeared to biadaivhen 22 Can | turn then to the Kleenmatic joiatture,
23 Zeph bought them on January 31, 2019." 23 which commenced in January 2020.
24 (Slide 89) Nevertheless, the Claimantipased the 24 The Claimant did not actually acquireKheenmatic
25 companies, each from the same individuak ftal of 25 businesses until August 2022, two years aftet it
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12:01 1 itself says is the relevant date. Sqtsition that 12:.03 1 regarded themselves as such, accordidg Yckers's
2 is relevant is the joint venture, the contratt 2 evidence.
3 agreement between the companies, that comoh@nce 3 The artificiality of the Claimant assegithe list
4 January 2020. 4 of names of its employees who were transferoed
5 (Slide 92) As Mr Vickers explains in paiagh 92, 5 Kleenmatic to Zeph was highlighted in the doent
6 which you can see on the slide: 6 production process because when ordered tupeche
7 "... Kleenmatic is a long-standing fanolymned 7 employment contracts of its employees in Sioga, the
8 cleaning business in Singapore that operated f 8 Claimant produced 146 contracts, which wested in
9 approximately 20 years prior to Zeph's involeet.” 9 annexure A to our ROPO. Of those 146 cordract
10 And the managers of Kleenmatic contirauest the 10 140 relate to cleaners. So of Zeph's empkyB10 of
11 same people who have managed it for mangyear 11 the 146 are cleaners; the other 6 were mamegaoles
12 Analysis of the joint venture agreemesrhdnstrates 12 within the Kleenmatic business. So nonedrahing to
13 that by entering into that agreement, Zepiglsbsimply 13 do with the purported rationale for the inwation of
14 to adopt the existing business of the Kleditma 14 Zeph, such as accessing finance or mattémsibkind.
15 companies, and we'll show the Tribunal thidue 15 The Claimant also argues that it hasities from
16 course. lIt's plain from the joint ventureesgnent 16 the Singaporean Government and that it caimgirance
17 that those companies were always intendedrtyg on 17 policies in Singapore. But again, we contibad
18 exactly the same business they had carri¢e:fame, 18 doesn't assist the Claimant, as these amcks and
19 using the same employees, paid out of the femk 19 forms of insurance necessary to carry oeanahg
20 accounts, keeping the same business recohds. 20 business in Singapore; they don't evidenbstantive
21 business's operations remained exactly gsibe 21 business operations of the Claimant itself.
22 before the joint venture, business operatbrise 22 Nor does it assist the Claimant thataymave
23 Kleenmatic companies. 23 been entitled to subsidies from the Singapore
24 Not only were those companies separgt le 24 Government during Covid, most of which in awent
25 entities from the Claimant, they weren't esemed by 25 postdate the relevant date of August 2020.
Page 89 Page 91
12:02 1 the Claimant: there was just a contragtiad venture 12:05 1 Finally, | come to the Claimant's as$se that it
2 agreement. There is no principal basis upaciwtheir 2 actively manages its investments in Australtaich
3 activities can properly be treated as if tiveye 3 constitutes business operations in Singapbhat, we
4 business operations of the Claimant itself. 4 contend, is simply nonsense. The Claimans doéeven
5 (Slide 93) The Claimant seeks to escagie th 5 seek to refer to any evidence in support aff ¢kaim
6 conclusion by relying on the fact that ithie formal 6 in its Rejoinder. In our submission, the dergnd
7 employer of some of the Kleenmatic workersi this, 7 obvious fact is that the management of Mirograland
8 we say, is complete artifice. 8 Mr Palmer's various other Australian comparses
9 Those employees -- and you can see thieiROPO, 9 carried out in Australia by Mr Palmer himself.
10 and in particular at footnote 437, which wddown up 10 Indeed, as I've already mentioned, and as
11 on the screen -- those employees were jisstiied that 11 Professor Cooper's evidence makes cleaiisthis
12 their employment would be transferred to Zeph 12 a necessary and deliberate state of affagause if
13 apparently after the fact they were informedhile at 13 the management of Zeph ever did occur inggiage, that
14 the same time they were told that their ‘&hjti 14 would have major adverse tax implicationstiier
15 responsibilities, remuneration, leave detaitel other 15 Mineralogy Group.
16 details "remain[ed] unchanged". The evidest®vs that 16 For all of those reasons, the realithé Zeph
17 their salary continued to be paid by the Hieatic 17 had no substantive business operations gafore as
18 companies out of the Kleenmatic bank accounts 18 at the relevant date, notwithstanding thdende that
19 The Claimant does pay their compulsomt@aé 19 immediately upon its incorporation -- witlwo days of
20 Provident Fund contributions, which is thegaiporean 20 incorporation into the group -- it immedigtattempted
21 Government's basic pension requirement, prasly 21 to create the semblance of such operatioesymably
22 because that's a statutory obligation the¢safrom 22 to back up the claim in the letters you'ens¢he
23 the formal employment relationship. Butwvemy other 23 claim made immediately after incorporatitwattthese
24 respect, at the relevant time, the emplogeregained in 24 were firms with substantive business opematio
25 substance employees of Kleenmatic and apharen 25 Singapore or New Zealand.
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12:06 1 The link between those events -- tgigition of 12:09 1 members of this tribunal were membersef t
2 the local business and the attempt to obtaiestment 2 Philip Morris Asia tribunal, RLA-95, which asted in
3 treaty protection -- is made manifest in #téers 3 the crystallisation of the relevant principl&hese
4 themselves that had been drafted asserting¢ph had 4 principles are now well established in investirtreaty
5 substantive business operations in Singapane. 5 cases, and so the disagreement between ties par
6 I showed you the draft of the 4 February tettated 6 respect of this objection concerns how theiseiples
7 24 January. Written even before Zeph had Irexemted 7 apply on the facts.
8 into the chain, and before it had acquired the 8 None of the Claimant's submissions arfcserit to
9 engineering businesses, Zeph was assertini taal 9 overcome clear evidence to the effect thahZegs
10 substantive business operations in Singagbie. 10 incorporated and acquired the Mineralogyeshat
11 artifice. 11 a time -- to use the words of the Philip NMotribunal
12 Thank you for your attention. Can | rnpass the 12 at paragraph 554 -- when there was:
13 floor to Professor Brown to address the pbjection, 13 "... a reasonable prospect ... that asumeavhich
14 which is abuse of process. 14 may give rise to a treaty claim will matesal"
15 THE PRESIDENT: Please. Thank you. 15 To the contrary, the extensive evidericheo
16 PROFESSOR BROWN: Thank you, Madam President,beeof the 16 purpose behind the restructure reveals the\ab
17 Tribunal. 17 nature of the present claim. And as thewader
18 (Slide 94) I will be presenting Australia 18 tribunal recognised -- that's RLA-93, at gaagh 150
19 submissions on abuse of process. 19 of its decision on jurisdiction of 8 Febru@gi3 --
20 The crux of this objection is that thei@lant, 20 it is an abuse of process for a claimariteafclaim
21 Zeph, was created for the determinative med 21 following a restructuring when:
22 bringing a treaty claim concerning a forebteand 22 "... 'the objective purpose of the regtming was
23 foreseen unilateral amendment of the Stateefgent by 23 to facilitate access to an investment treéiynal
24 the WA Parliament to the disadvantage of Milgy. 24 with respect to a claim that was within thesonable
25 As the Tribunal has already heard thisning, 25 contemplation of the investor'."
Page 93 Page 95

12:07 there is compelling contemporaneous ecildémt the | 12:10
Mineralogy Group sought to incorporate -- dittl
incorporate -- foreign companies to take athgaof which is RLA-86.

Australia's investment treaties in view of its So the Respondent accordingly submitstitfeat

1 1 That includes a quote from Professmrdlas's

2 2

3 3

4 4

5 deteriorating relationship with the WA Govesmhin 5 Tribunal should dismiss the Claimant's clagwa abuse
6 6

7 7

8 8

9 9

well-known work on international law investnhetaims,

2018 and into early 2019. of process.

There is extensive independent evidetee fiy | begin with the facts. And the Soliciteeneral
Australia, with which the Claimant has not miagfully has already set out the salient factual backgt, and
engaged, that seriously undermines the ciibglibf the detail of that is also contained in theooblogy

10 Zeph's claim that there was any, let alone 10 to Australia's SOPO.

11 a determinative bona fide purpose for thediéitogy 11 Not only was a treaty claim related ® $tate

12 Group restructure, and the insertion of Mid Zeph 12 Agreement foreseen by the Mineralogy Groupt® 2018

13 into the chain of ownership of Mineralogy. 13 and early 2019, but it specifically acteduat

14 It is telling that there is barely a shoé 14 foresight by incorporating Zeph as the catvehicle

15 contemporaneous documentary evidence to guppo 15 to pursue that claim in the event that the @vernment

16 purported rationale for the restructure that 16 adopted measures interfering with Minerabgghts

17 Claimant has put forward. It is also tellthgt the 17 under the State Agreement. And the Minegsa®gup

18 Claimant has withdrawn the witnesses whadt h 18 foreshadowed to the Australian Governmerttsieh

19 previously claimed provided some corroborefar 19 a claim would be filed if any such measuresaw

20 Mr Palmer's evidence. 20 adopted. And so, in circumstances wheredrtges had

21 As this Tribunal will be well aware, stan abuse 21 been disputing over Balmoral South since 2012

22 of process for an investor to file a claindem 22 Claimant filed the present claim once the Admeent Act

23 an investment treaty following a corporastrieture 23 was passed.

24 that takes place when a dispute is alreadyigtence 24 Now, in these circumstances, it's neitteze nor

25 or could be reasonably foreseen. Indeedpfitiee 25 there that the Amendment Act of the WA Paréat was
Page 94 Page 96
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12:11 1 not adopted until August 2020. Zeph'sdan these 12:13 1 restructure; it made that concessiorsiR@joinder at
2 proceedings closely mirror the terms of tlieets that 2 paragraphs 462 and 463. So the parties Hugethe
3 were sent well prior to the passage of theahct 3 Tribunal should assess the evidence of theogerof
4 immediately following its incorporation in $j@pore. 4 the restructure as at 2018 and early 2019.

5 (Slide 95) You can see on the slide alethich 5 (Slide 97) Now, although the Claimantsedgssthat
6 you've already seen earlier today, a letegnitas 6 commercial reasons were the primary reasaribdo
7 sent by MIL in respect of Mineralogy's investrhin 7 restructuring, it now admits that investmeeaty
8 Zeph on 4 February 2019 -- that's Exhibit R-Z4which 8 coverage was an "ancillary purpose”. Thaetut in
9 was sent less than one week after the Claiatantired 9 the Rejoinder at paragraphs 380 and 383, vérelon
10 the shares in Mineralogy. And you can see th 10 the slide.
11 highlighted passage referring to "interfeeeimcthe 11 By reason of that concession, the pant@sagree
12 rights of Mineralogy under the State Agreethen 12 that Zeph was incorporated, at least in farthe
13 I come then to the purpose of the resirac 13 purpose of securing treaty protection fortwinare
14 Tribunals applying the principles articulaiedhe 14 otherwise purely Australian entities. As the
15 Philip Morris Asia award have repeatedly aoméd the 15 Solicitor-General has explained, the conteaneous
16 importance for abuse of process objectiorikef 16 documents and the Mineralogy Group's conalLitte
17 purpose behind the relevant corporate resheic 17 relevant time reveal that securing treatygmtion in
18 (Slide 96) For instance in Alverley v Rana, 18 relation to the escalating dispute with WAswa
19 RLA-71, the tribunal stated at paragraph &6 19 a determinative purpose of the restructure;farther,
20 award of 16 March 2022 that: 20 the urgency with which the restructure wadentaken is
21 "... the correct test is whether a deirative or 21 inconsistent with the alternative rationgdesforward
22 principal purpose was to gain the protectibtine 22 by Zeph to explain the actions of the MinegslGroup.
23 treaty." 23 The reasons that Zeph invokes to exjiigin
24 You can see that in the highlighted pgessé the 24 incorporation in 2019 and its acquisitiorMdheralogy
25 end of that paragraph. 25 shortly afterwards are ex post rationalegldged for
Page 97 Page 99

12:12 1 And the Cascade v Turkey Tribunal, R said at | 12:15 1 the purpose of these proceedings. Thilaigs why
2 paragraph 340 and also 341 of its award of 2 their contours have shifted even over thesmaof the
3 29 September 2021 that: 3 written pleadings, and why there are no coptganeous
4 "... a key objective ... is to derive frtime 4 documents to support them.

5 evidence a conclusion as to whether an invergtm 5 Now, this of course matters. The ratieriat
6 transaction was made for the genuine 'purpbse 6 a given restructuring should be, insofar asems the
7 engaging in economic activity' in the host&tar 7 investor, a well-known fact. The investorgldmot be
8 only apparently to obtain treaty protectiothe face 8 casting around years after the event tooledizaking
9 of a looming dispute, for an investment whatior to 9 for reasons, and then abandoning reasong tieet
10 the transaction) would not have been entitexlich 10 suggested when they are shown to be implausib
11 protection.” 11 The first of these rationales, whichhis t
12 The Cascade tribunal is there quotingdesage 12 so-called "alleged coal funding rationaleises from
13 immediately before footnote marker 458 ofdtvard in 13 the proposition that Zeph was inserted inéodhain of
14 Phoenix Action, which is RLA-91. 14 ownership of Mineralogy in order to assissécuring
15 Tribunals have also confirmed that theppses of 15 funding from Singapore banks to develop tha ¢
16 the restructure must be assessed subjectely 16 holdings of its subsidiary Waratah Coal ire€usland.
17 reference to what the evidence discloses thd 17 Australia's independent experts have coreidiris
18 Claimant's actual purpose at the relevarg,tand also 18 purported rationale and it does not withstordtiny.
19 objectively, by reference to what a reasanatestor 19 (Slide 98) Mr George Rogers is an inddpahexpert
20 in the Claimant's position could have haitsas 20 with over 30 years' experience in the finagaf
21 purpose. 21 mines. He states in his expert report
22 As to the timing for assessing purposphZappears 22 (paragraph E.1.1.1) that there was:
23 now to have abandoned its earlier positiah@2008 23 "... no basis for believing that Singapbanks
24 meeting concerning an IPO in Hong Kong is edoow 24 would have been more likely to fund the qoajects of
25 relevant to assessing the reasons behind the 25 Singapore companies than Australian oneh@n
Page 98 Page 100
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12:16 1 relevant period] between December 2017 and 12:18 1 Rejoinder any of the types of documersds th
2 January 2019." 2 Professor Lys noted would have existed haoli@én
3 He also says, in the second extract oslitie 3 a genuine, let alone a determinative, rat®fa the
4 (paragraph G.6.1.7), that Singapore banks had: 4 restructure.
5 "... no track record in arranging [orLstiuring 5 In fact, the Claimant has specificallyhslitawn
6 a project financing for a coal mine of anyesiz" 6 most of the limited evidence it had filed upport of
7 He also says (paragraph E.1.1.2) thagtiser 7 this rationale through its eleventh-hour deaniso no
8 "... [no] serious basis for Mineralogyh@ave 8 longer rely on the witness statements of Melskrtino,
9 believed that the insertion of Zeph into tbegporate 9 Harris and Migliucci. The withdrawn witnesatements
10 structure would increase the likelihood tfeating 10 included purported evidence of conversatamit the
11 financing from Singaporean banks, or indéede of any 11 coal funding rationale, and they also coregtthe
12 nation." 12 availability of funding in Singapore.
13 He also says (paragraph G.8.1.1) that: 13 But they are no longer before the Tritbama we
14 "Even the most basic research, due ditiger 14 are unable to test that evidence in crossiignedion.
15 conversations would have told Mr Palmer and 15 This leaves the alleged coal funding ratiesalpported
16 Mr Martino ..." 16 only by Mr Palmer's assertions. And the oesonable
17 Who also gave evidence on this issue: 17 inference for the withdrawal of those witressis that
18 "... that there would be no improved asde 18 they would not have supported Mr Palmer'sigarof
19 finance by their insertion of Zeph into tleeporate 19 events.
20 structure.” 20 | turn then to the alleged tax rationaeistralia
21 He also said that the stated urgencydwoot have 21 would first note that the contours of thisarzale
22 been for project finance-related reasons. 22 have shifted over the course of the procesdin
23 (Slide 99) Professor Lys, an Emeritugdasor at 23 (Slide 100) We understand Zeph's cupesition to
24 the Kellogg School of Management at Northesest 24 be that the restructure was in some way cbedevith
25 University in lllinois, who is an expert in@omics 25 an asserted plan on the part of Mr Palmegltzate to
Page 101 Page 103
12:17 1 and finance, likewise considers the atleggal funding 12:20 1 Singapore to take up permanent residémere in order
2 rationale to be fundamentally flawed. 2 to save AUD 90 million in personal tax. Thian
3 In his first report, he notes at paragsap#0 to 3 required him to give up his Australian taxdescy, as
4 542 that there is no evidence that the tramdfe 4 is acknowledged in the Rejoinder at paragrdh
5 Mineralogy shares to Zeph would yield any atlege for 5 Again, there is a lack of contemporaneous
6 procuring financing for Mineralogy's miningesptions 6 documentary evidence supporting this rationbleither
7 in Australia. 7 Mr Palmer nor Zeph have provided evidenceawsfriy
8 At paragraphs 593 to 595, he notes thametis no 8 received any substantive contemporaneousettoin
9 evidence that any staff with the expertiseessary to 9 a tax expert as to alleged tax benefits.
10 realise the alleged coal funding rationalesvet any 10 Mr Palmer asserts that he did his oweareh as to
11 time engaged by or for Zeph in Singapore. 11 tax benefits on the internet. That is simply
12 Also, in the third extract on the slide, 12 implausible. Indeed, it is clear that Mihegy was
13 paragraph 529, he notes that there is adfack 13 receiving some advice from Mr Sorensen dsg@dverse
14 contemporaneous documentary evidence supgahiis 14 tax implications that the restructure mighise,
15 claimed rationale for the restructure. Aod gan see, 15 although that advice has not actually beedymed.
16 if you continue to read in the not-highlightection 16 What few documents have been producet, as
17 of paragraph 529, the types of documents that 17 Exhibit R-600, which the Solicitor-Generdereed to
18 Professor Lys would have expected to have aeailable 18 earlier, confirm that to the extent any tarsequences
19 and to have been produced in the courseedilibged 19 were considered during the course of theuaste,
20 rationale. 20 the Mineralogy Group sought to preservexistiag tax
21 Now, the Claimant has no substantiveaesp to any 21 status.
22 of this expert evidence. It chose not toquut 22 (Slide 101) That was in R-600, whichristiee
23 rebuttal evidence, it chose not to take fiEodunity 23 screen again now: the email from Mr Sorensged
24 to cross-examine these experts on their pe@eand 24 22 January 2019, the date immediately dfter t
25 nor did it take the opportunity to file with 25 incorporation of Zeph. In this email, Mr 8agen tells
Page 102 Page 104
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1221 1 Mr Palmer that the new Singapore compéegh, and the | 12:24 1 Now, Zeph itself has not offered avigence, any
2 New Zealand company, MIL, both need to maintai 2 witness evidence, capable of substantiatingasition
3 Australian tax residency. 3 that the restructure was motivated by taxaasAs
4 As the Solicitor-General said earlier,wanted to 4 the Respondent pointed out in its SOPO agpapas 340
5 cross-examine Mr Sorensen about this magat.again, 5 and 341, there were significant deficienaies i
6 his evidence has been withdrawn. 6 Mr Martino's evidence on this purported radien
7 From the documents provided by the Clatmath its 7 including inconsistencies with Mr Palmer'sdevice on
8 Statement of Defence, its SODPO, Mr Palmeyr solight 8 this matter.
9 advice as to the implementation of this ptan i 9 And the short expert report of Ms Mitchiakes
10 March 2024, during these proceedings. 10 matters no further. That report simply citagments
11 This can be seen in Exhibit C-495 -- thede are 11 of the evidence from Professors Cooper and Bht of
12 not, | believe, extracted on the slide. But 12 context and asserts, without offering anypsung
13 Exhibit C-495 is a short letter from Ms Shamditchell 13 analysis, that tax advantages would haveieddo
14 of BDO, who more recently appeared as anrewipess 14 Mr Palmer as a result of the restructure.
15 on behalf of the Claimant, on a potential AQDmillion 15 (Slide 104) Finally on this point, Zepsh
16 tax saving if Mr Palmer became a tax residént 16 confirmed in its Rejoinder that Mr Palmefant
17 Singapore. And Exhibit C-496, being a stedtér from 17 remains an Australian tax resident and tieethas
18 Mr Louis Lim on the methods of obtaining panmant 18 been no activation of the restructure fordipose of
19 residency of Singapore. 19 obtaining tax advantages. That can be seémecslide
20 | don't need to take you to these lettarsboth 20 at paragraph 513 of the Rejoinder. And tlan@nt
21 of them are dated March 2024, rather tha2a1.8 or 21 says that it will get professional advicecathe
22 early 2019, at the time the alleged tax na®was 22 activation of that plan if and when that hepp
23 under consideration and was supposedly ntioiiythe 23 But Zeph's failure to activate this pland its
24 Mineralogy Group restructure. 24 explanation for its failure to activate thian, is
25 Australia has provided expert report&meritus 25 wholly inconsistent with the contemporanetosuments
Page 105 Page 107
12:22 1 Professor Graeme Cooper of the Unived§i§ydney and| 12:25 1 at the time of the restructure indicattmaf the
2 Associate Professor Stephen Phua of the Nation 2 restructure was undertaken with some urgency.
3 University of Singapore, and the Solicitor &eh has 3 For completeness, with respect to therparation
4 already referred to their expert reports. yTéne 4 of MIL in New Zealand, the Claimant elected two
5 experts in Australian and Singaporean tax law, 5 engage with Australia's submissions or expedence
6 respectively, and they offer compelling evidethat no 6 on its alleged lithium rationale, despite r@aiming
7 tax advantages arose as a result of the casteu 7 in its Rejoinder that it has not abandonesl thi
8 (Slide 102) As Professor Graeme Coopelaggin 8 purported rationale as an explanation for the
9 his report, which you can see on the slide at 9 incorporation of MIL. The Claimant simply t&ts that
10 paragraphs 24 and 25, the insertion of Zefahthe 10 it's addressed in the witness evidence dfisftino and
11 corporate chain did not give rise to any Aal&tn tax 11 Mr Palmer.
12 advantage for Mr Palmer. He goes on tolsatythe 12 As to this, of course Mr Martino's eviderinas been
13 restructure in fact created tax disadvantégetbe 13 withdrawn; and yet again, there is a lacafumentary
14 Mineralogy Group and an ongoing imperativerisure 14 evidence as we would expect to find if it was
15 that the management of Mineralogy and therteve 15 a genuinely motivated incorporation of MIL in
16 international companies, MIL and Zeph, ordgwared in 16 New Zealand. So the Tribunal has only the
17 Australia. And that explains the email frfnSorensen 17 uncorroborated evidence of Mr Palmer asitoafeged
18 to Mr Palmer which we just looked at, ExhR600. 18 rationale.
19 (Slide 103) Professor Phua likewise arpléhat 19 (Slide 105) Mr Palmer in his evidence trel
20 the incorporation of Zeph and its insertioto ithe 20 Claimant in its submissions also entirely/ttaengage
21 chain of ownership of Mineralogy was supetisiand 21 with the expert report of Mr Daniel Kalders{C that
22 wholly unnecessary for any alleged persanal t 22 it was unnecessary to have a New Zealand aayrtp
23 advantage for Mr Palmer in Singapore. He ség/s that 23 engage in lithium exploration. And you car s
24 it created potential tax disadvantages fer th 24 a summary of Mr Kalderimis's conclusionstuat issue
25 Mineralogy Group. 25 extracted on the slide.
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12:26 1 So the stated reasons for the incatjgor of MIL 12:29 1 restructuring”. That's language takemftioe
2 as the first step in the restructure doeswitbstand 2 ConocoPhillips award at paragraphs [279] &t 2
3 any scrutiny. 3 RLA-94.
4 Madam President, members of the Triburiatn 4 Now, Zeph nonetheless seeks to avoidets ¢
5 next to foreseeability. 5 statements in previous correspondence by atiesising
6 (Slide 106) As the tribunal accepted in Ram, 6 the dispute at issue in these proceedingsfbyence
7 RLA-33, at paragraph 2.100, the Tribunal n¢eds 7 to the Amendment Act, which was passed by\ketern
8 determine whether a restructure has takereplac 8 Australian Parliament on 13 August 2020, ahitivZeph
9 "... at a time when the investor is aviheg 9 contends was not foreseeable at the timest wa
10 events have occurred that negatively affsct i 10 incorporated.
11 investment and may lead to arbitration.™ 11 Key to the Claimant's submissions in tbépect is
12 It's extracted on the slide on the screen 12 its position that the specific measure aigss the
13 And the tribunal in Cascade Investmentsarkey, 13 treaty claim must have been foreseen fordaah to
14 RLA-98, held that a dispute will be foresdeathere it 14 constitute an abuse of process. Yet thadeability
15 was subjectively actually foreseen by anstweor in 15 test for the purpose of an abuse of prodgsstion
16 circumstances where: 16 focus on the foreseeability of the dispubel ot the
17 "... areasonable investor, conducting 17 precise measure at issue in the resultimg.clin
18 an appropriate inquiry, should have undetstbat the 18 this respect, the Claimant's submissionsin i
19 investment it was acquiring already faceijaificant 19 Rejoinder in relation to several decisiohs iano
20 risk of government action that would adversélect 20 further forward.
21 its rights ..." 21 (Slide 107) For instance the Claimantrbéered
22 The Cascade tribunal noted that in maisgs, 22 to the Philip Morris Asia case, which is exted on
23 specific government action is preceded byespemiod of 23 the slide, quoting at paragraph 341 of ifeiRder --
24 deteriorating relationships, and the longer t 24 I'm sorry, this is paragraph 554 of the award
25 relationship deteriorates, the more foredeeadverse 25 (RLA-95) -- that:
Page 109 Page 111
12:28 1 state action may become. That's frongpaphas 345 and 12:30 1 "... a dispute is foreseeable wherette
2 347 of the award in Cascade. 2 a reasonable prospect ... that a measure wiaghgive
3 Now, in the present case, the restruciesaly 3 rise to a treaty claim will materialise.”
4 took place following such a period of deteatorg 4 And we entirely agree with that statemekg.the
5 relationships between Mineralogy and companiéise 5 Tribunal will recall, the precise facts of thbilip
6 Mineralogy Group on the one hand, and the Vé&eBment 6 Morris case were that the plain packaging omedsad in
7 on the other. 7 fact been announced by the Australian Goventhme
8 By at least late 2018, to use the wordb®f 8 Now, what the Claimant is seeking to dmis
9 Transglobal v Panama tribunal, which is RLA-97 9 conflate the need for the dispute to be faaiske with
10 this is paragraph 116 of that award, whiatoison 10 the need for the specific measure to be éesdde, but
11 a slide -- "it was clear that there was dler" 11 tribunals have been clear that it is onlydispute
12 between Mineralogy, which was at that tinfiesonirse, 12 that must be foreseeable. | refer to oufyRep
13 wholly Australian owned, and the WA Governmeénlight 13 paragraphs 245 to 258.
14 of the strongly contested positions of balttips with 14 (Slide 108) The Claimant also seekslioar the
15 respect to the WA Government's threat to dmen 15 choice of words of the Pac Rim tribunal, vahi
16 unilaterally the State Agreement to the dredrit of 16 RLA-33, which refer to the foreseeabilityao$pecific
17 Mineralogy. 17 future dispute. It's worth looking at expethat the
18 Both the timeline and the conduct of the 18 Pac Rim tribunal said in the proper contéxtso
19 Mineralogy Group, including its engagemerthwi 19 reasons in that case.
20 Australia and its invocation of investmesaty 20 At paragraph 2.96, which is not on tligeslthe
21 protection in correspondence, unequivocalhyfiom that 21 tribunal noted that the parties had suggdkteé
22 it had foreseen that the Government of Wedtestralia 22 possible points in time when a change obnatity can
23 may take adverse state action in relatiamtiateral 23 become an abuse of process. And at paragré®h
24 amendment of the State Agreement, and ttlatra was 24 it came up with the formula which the Claimianokes,
25 in fact "in prospect at the timef[] of the 25 that:
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12:32 1 "... the dividing-line occurs when te&evant 12:34 1 which the investor may have predicted."
2 party can see an actual dispute or can foresee 2 Turning to paragraph 351, and again lapkirthe
3 a specific future dispute as a very high podig and 3 highlighted text:
4 not merely as a possible controversy." 4 "... what must be reasonably foreseealileai the
5 But that is not where the tribunal ends it 5 State will take some adverse action agaiest th
6 analysis. At paragraph 2.100, the tribungressly 6 investment, on account of a disagreement rafticioof
7 accepts: 7 interests with the investor, which -- when it
8 "... the Respondent's general submiskiatn t 8 transpires -- will impact the investor's righnd
9 ... it is clearly an abuse for an investor to 9 therefore be 'susceptible of being statedrimg of
10 manipulate the nationality of a shell compsmlysidiary 10 a concrete claim' ... That formulation doatsraquire
11 to gain jurisdiction under an internatiomahty at 11 foreseeability of the precise measure tleaState
12 a time when the investor is aware that eJemis 12 eventually adopts, just 'a measure' ...ishzspable
13 occurred that negatively affect its investtram may 13 of harming the investment to the degreedhegaty
14 lead to arbitration." 14 claim could be asserted."
15 The tribunal went on to explain the poliationale 15 In Australia's submission, this approaictine
16 behind this approach, namely that the dactfrabuse 16 Cascade tribunal is the correct articulatibtine
17 of process must preclude unacceptable matipos by 17 principles regarding foreseeability as thgyiwin
18 a claimant acting in bad faith and fully agvaf 18 cases such as the present. And contrangto t
19 an existing or future dispute. 19 submissions of the Claimant, it is also tlag #hat the
20 This is the test that informed the trigis 20 awards in Alverley, which is RLA-71, and Ip&8¢A-99,
21 decision in Pac Rim; was the investor awaevents 21 should be understood.
22 that had occurred which negatively affected i 22 The relevant passages from Alverleywen't take
23 investment and which may lead to arbitration? 23 you to them now in the interests of time, llabask to
24 The Claimant refers to other cases whieh 24 you look at paragraph 385 of the Alverlelgurial's
25 similarly unavailing. The Respondent hasesikd 25 award at RLA-71, and paragraphs 320 andviolig of the
Page 113 Page 115
1233 1 these in its SOPO at paragraphs 305 t@Bdén its 12:36 1 Ipek award at RLA-99.
2 ROPO at paragraphs 241 to 264. 2 As to the Claimant's reliance on the dexgsof
3 Now, the approach adopted in the Philigrida@award 3 the Swiss Federal Tribunal in Clorox Il, thHai@ant
4 that a dispute must be foreseeable, not thieyar 4 here again conflates the foreseeability offispute
5 measure, is widely regarded as correct, dad th 5 with the foreseeability of the measure.
6 approach has been applied in subsequent cases. 6 (Slide 110) If we look at the judgmentiod Swiss
7 (Slide 109) One such case is Cascadekey o 7 Federal Tribunal in Clorox II, which is RLA-24we can
8 which | have referred a few times alreadyitdraward 8 see at paragraph 5.6, which is on the slitid@s-s
9 of 20 September 2021 -- this is RLA-98 --tifileunal 9 taken from the English translation; when ymilaoking
10 provided a persuasive analysis, which itidesd as 10 in the authorities bundle, the English tratish
11 being consistent with the approach in Pilgoris 11 follows the original French -- the Swiss Fatle
12 Asia, of what must be foreseeable for thp@ses of 12 Tribunal held that it was not possible teirffom the
13 an abuse of process objection. And therénare 13 President's speech that, firstly, a coneretasure
14 paragraphs to which | draw your attentiortrenslide: 14 would be adopted, you can see the firsttbiee
15 350 and 351. 15 highlighted in the sixth line of the extraatid
16 If I can just look to the highlighted 8en in 16 secondly, that any such measure would agtati#ict
17 paragraph 350: 17 the investment, the investment here beindumts
18 "Logically, a domestic investor who acilly 18 marketed by the investor in that case; aindlyh that
19 imposes a foreign entity in an ownershiprhaihe 19 the effect of the measure would be of suckxdéent as
20 context of a developing disagreement witlows 20 to lead to a dispute.
21 government, solely to allow itself to invoke 21 So in other words, there was no needrianvestor
22 an investment treaty in the event the Stdkiest 22 to foresee the specific measure that would be
23 adverse action against its rights, is nodedlsy of 23 implemented, simply that something would keepp
24 abuse of process because the State ultinzatepts 24 This does not mean, as the Claimant stggeits
25 measure X against the investment, ratherrtteasure Y 25 Rejoinder at paragraph 354, that an abusg®cc
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12:37 1 whenever it is reasonably foreseeablestistdte will 12:40 1 That definition again applied becatesgh is

2 take any measure which will result in any tgpe 2 "a corporation formed outside the limits af th

3 investment dispute. What it means thatrioisnswer 3 Commonwealth of Australia". And you can dest t

4 to our objection that the Mineralogy Group ad 4 definition being applied in RLA-122 and R-603.

5 predict the passage of the Amendment Act poitine 5 The bare fact of Zeph's incorporationiimg&pore

6 transfer of the Mineralogy shares to Zeph on 6 is, of course, not in dispute in these procesd

7 29 January 2019. 7 Australia instead says that the circumstaimcesich

8 It is instead decisive that a dispute eamog the 8 the Claimant was incorporated mean that ihcgimvoke

9 unilateral amendment of the State Agreemettihdy 9 treaty protection.

10 Western Australian Parliament, to the detninoé 10 It also takes issue with whether ther@dait has

11 Mineralogy, was foreseeable. Indeed, it acsally 11 substantive business operations in SingapnteASIC,
12 foreseen prior to January 2019. This is gmpl 12 FIRB and the ATO each expressed no opinicthase
13 demonstrated by the contemporaneous letterpublic 13 matters. Nor did they address whether Zepldde
14 statements that the Solicitor-General toaktgahis 14 regarded as an investor with an investmethimihe
15 morning. 15 meaning of Chapter 11 of the AANZFTA.
16 Madam President, members of the Tribundhese 16 (Slide 113) In another example, the Claitmefers
17 circumstances, Zeph's invocation of Artiddeo? 17 to the decisions of the Queensland RevenfieeDORO
18 Chapter 11 of AANZFTA is an abuse of pro@ss must be 18 (CLA-167), and Revenue WA (CLA-168). Thoseidions
19 dismissed by this Tribunal. 19 were to the effect, first, that the Minergldgroup was
20 I now ask you to give the floor to Dr EsBhirlow. 20 exempt from having to pay landholder dutg assult of
21 Thank you. 21 the Mineralogy Group restructuring.
22 THE PRESIDENT: Thank you. 22 Second, it was determined that foreigndfer duty
23 DR SHIRLOW: (Slide 111) Madam President, membéthe 23 was payable on a subsequent purchase cémésicreal
24 Tribunal, | will address Zeph's reliance o t 24 estate in Western Australia by Mineraloghaffwas on
25 principles allegedly relevant to estoppehiagions, 25 the basis that Mineralogy was an entity ifctvh
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12:38 1 approbation and reprobation, unilatertd, ac 12:41 1 a company incorporated in Singapore, béemh, had

2 acquiescence and good faith. 2 a controlling interest.

3 The factual foundation for Zeph's reliannghese 3 Both decisions were made applying thevegie

4 principles is a grab-bag of administrativeisieos, 4 domestic statutory provisions, the detail bfol is

5 often of a non-discretionary kind, by whichstralian 5 set out in paragraph 29 of the ROPO. Butgthos

6 authorities have applied domestic statutofinitiens. 6 statutory tests again had nothing to do wighrhatters

7 Those definitions are all expressed in telmasdiffer 7 relevant to Australia's preliminary objections

8 markedly to the matters under AANZFTA that ralevant 8 (Slide 114) The Claimant also refers ® th

9 to Australia's preliminary objections. 9 Respondent having reported the present claim a

10 (Slide 112) Specifically, the Claimamsfirefers 10 a "contingent liability" in its federal budgmpers.

11 to the fact that Zeph was registered by thetrlian 11 A contingent liability is of course expresstyuivocal
12 Securities and Investments Commission, oCAS$ 12 and conditional. Butin any case, it wa®regal under
13 a "foreign company" under the Australian 13 domestic standards, which again have notbidg with
14 Corporations Act, which is CLA-161. 14 the questions before this Tribunal. For numtail on
15 Under Section 9 of that Act, ASIC's regison of 15 the relevant domestic tests that were apglieder
16 Zeph followed automatically from Zeph's apgiion, 16 you to paragraphs 19 to 30 of the ROPO.
17 Zeph being a company that is "incorporatealitside 17 So turning first to the principle of ggtel, and
18 Australia”. 18 as Australia has explained in the ROPO atgpaphs 10
19 The Claimant also refers to determinationthe 19 to 18, estoppel has been repeatedly andstentsy
20 Foreign Investment Review Board, or FIRB, el 20 defined to require: first, clear, consistamequivocal
21 Australian Taxation Office, the ATO. Those 21 and unambiguous statements or conduct quetthef one
22 determinations were to the effect that Milogyais 22 party; second, that those statements or cohdunade
23 a "foreign person" within the meaning of ghestralian 23 voluntarily, unconditionally and under auttygrand
24 Foreign Acquisitions and Takeovers Act, whigch 24 third, that they have induced reliance byttzgroparty,
25 abbreviated as "FATA" and is CLA-166. 25 causing some detriment to that party or soemefit to
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12:43 1 the party making the statements or unkiegahe 12:45 1 to its involvement in contractual negabias.
2 conduct. 2 (Slide 118) The Claimant has also souglebnhtend
3 None of the acts or representations thphZ 3 that a broader view of estoppel, which dogsequire
4 invokes come anywhere close to the requirethamnt 4 detrimental reliance, should be preferredhéo t
5 conduct be clear, consistent, unequivocal or 5 restrictive view, which does. However, as the
6 unambiguous. That is because, as | haveiegplanone 6 Respondent has established at paragraphtthé& BOPO,
7 of the conduct [or] statements was made wefibrence 7 the decisions cited by the Claimant do nopsupts
8 to any of the requirements in AANZFTA put @sile by 8 position. That is because those tribunalsdid
9 Australia's preliminary objections. 9 analyse the relevant submissions under theipte of
10 The situation may of course be different 10 estoppel, or they referred to an element lefeest
11 Australia were seeking to challenge, for exanthe 11 reliance.
12 fact of Zeph's incorporation in Singaporé&sor 12 The International Court of Justice angsiment
13 ownership of shares in Mineralogy, assuntiegother 13 tribunals have repeatedly emphasised thatrdettal
14 requirements of estoppel were met. Butdisduot 14 reliance is required to give rise to estopipeler
15 challenge those facts, and so the domestisides on 15 international law. There is no broad priteigf
16 those matters have no relevant overlap wighoé the 16 estoppel, and the Claimant's attempt to aotherwise
17 matters this Tribunal needs to determine. 17 must be rejected.
18 The Claimant argues that the allegedesgmtations 18 The requirement of detrimental relianas fatal
19 need not be specific to AANZFTA in order teegrise to 19 consequences for the Claimant's case onpedtophis
20 estoppel under international law. But traditgis 20 is because the Claimant has not demonstitzeied
21 that AANZFTA has specific requirements, and i 21 changed its position in reliance on the statgs and
22 a representation under domestic law has edap/with 22 conduct it invokes to its detriment or to #aba's
23 those requirements, it plainly cannot be unexgal or 23 benefit. And very obviously, it could noasenably
24 unambiguous with reference to them. 24 have done any such thing.
25 The cases cited by the Claimant in supgfats 25 The Claimant instead cites vague detrimand
Page 121 Page 123
12:44 1 position on this matter or inapposite. 12:47 1 benefits which are unconnected to anyustralia's
2 (Slide 116) The Claimant first cites Mieldast 2 alleged representations. Zeph alleges, firat,due
3 Cement v Egypt, which is CLA-174, which you cze on 3 to Australia's conduct, and | quote from peaply 685
4 the slide. And while the tribunal in thateald not 4 of the Rejoinder:
5 employ the language of estoppel, the detetinimamade 5 "... the Claimant's local ... subsididgcted to
6 by the domestic authorities overlapped incase 6 retain over $240 million ... of dividends ingralia."
7 entirely with the matter that the Tribunal weguired 7 But where is the evidence of this suppasection
8 to determine in applying the investment treatnd 8 to retain dividends in reliance on Austral@saduct?
9 that matter was: who, as a matter of domésticowned 9 There is none.
10 a ship. 10 As to the decisions of QRO and Revenue iMére can
11 (Slide 117) In Bankswitch v Ghana, whicRLA-119, 11 be no suggestion by Zeph that it suffereddatgment
12 the matter at issue before the tribunal waether 12 as a result of being granted an exemptian ffe
13 an agreement was valid and enforceable utmieestic 13 payment of landholder duty under the appléeab
14 law. The tribunal held that this matter baen 14 legislation. And you can see that exemptiging
15 directly addressed in clear terms by domestic 15 granted at C-63, annexes 26 and 27.
16 authorities, including by the Attorney-Gemharrad 16 Foreign transfer duty was paid by Minagglin
17 Minister for Justice in prior statements.dAmu can 17 respect of Mineralogy's -- not Zeph's -- pase of
18 see the clarity of the statement extractetthainslide 18 a residential property in Western Austraii2019, and
19 (paragraphs 11.82 and 11.83). 19 the ATO separately advised Mineralogy thatay have
20 The Claimant's reliance on paragraph4d 178 and 20 breached the FATA because it did not seefoappfrom
21 250 of the partial award from Eureko v Polamich is 21 the FIRB before purchasing that same propéty
22 CLA-257, is similarly misplaced. That tritalrlid not 22 31 March 2022, as Zeph acknowledges at Eayhdi86 of
23 even engage the principle of estoppel. steid was 23 the Rejoinder, Mineralogy transferred thepprty to
24 analysing the application of an umbrella stein 24 Mr Palmer to remedy that breach and avoidipticable
25 considering whether a state was bound byam due 25 duty.
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12:48 1 The proposition appears to be thaekilogy, 12:51 1 scrupulous counsel are entitled to make".
2 an Australian company, has somehow sufferrthuEnts 2 Australia is, moreover, not seeking taledsom
3 relevant to these proceedings by being redjiore 3 any of the statements which Zeph describes as
4 comply with Australian law while operatingAwistralia. 4 admissions. So no issue of approbation gmbation
5 This should be given short shrift by the Trial 5 can possibly arise.
6 Zeph's submissions as to other nebulous dattsat 6 (Slide 123) In support of its positionumilateral
7 paragraphs 609, 612 and 692 of the Rejoirtdmild be 7 acts, the Claimant cites the Nuclear Tests, aglsich
8 rejected for similar reasons. 8 is CLA-246, and the International Law Comnus&s
9 Turning then to admissions. At paragrafb of its 9 Guiding Principles on Unilateral DeclaratioB§A-247.
10 Rejoinder, Zeph defines the concept of "asiois" by 10 Yet both sources expressly recognise thednstitute
11 reference to Professor Bowett's well-knowitlaron 11 unilateral acts, statements or conduct neeé t- to
12 estoppel and acquiescence, and that's RLA-tOdhat 12 quote from the ILCA Guiding Principles (pawggh 7):
13 article at page 195, Professor Bowett ndigfs t 13 "... stated in clear and specific terary]] ... In
14 "Where one or other of the foregoing esaks of 14 [the] case of doubt ... interpreted in arietste
15 a binding estoppel is absent the representatimay 15 manner."”
16 still be adduced in evidence as an admigsishow 16 (Slide 124) And as Nuclear Tests emphkasis
17 a lack of consistency or weakness in a garty' 17 (paragraph 43), the relevant declaration fo@st
18 position." 18 articulated "publicly, and with an intenttt®e bound".
19 Of course, to show any lack of consistearc 19 Self-evidently, Australia has made no
20 weakness in Australia's position, the allggesition 20 representations that have satisfied that test
21 must be referable to a position the Respdrigeaking 21 The Claimant's reliance on the princidle
22 in these proceedings. An element of spéifis 22 acquiescence is similarly misplaced. Auistizs not
23 therefore also implicit in the concept of #hions. 23 been silent in respect of any of the matteasZeph
24 (Slide 120) This requirement is emphaisideed the 24 contends to have been established throughestgnce.
25 Channel Tunnel partial award at paragraph 7@ 25 Australia has repeatedly and consistentiyutiesd
Page 125 Page 127
12:50 1 that's RLA-171 on the slide. There thrutral 12:52 1 Zeph's claims to be an investor with aestment that
2 rejected the parties' respective reliancdlegex 2 is entitled to invoke the benefits of AANZFTA.
3 admissions on the basis that to constitutessions: 3 For good measure, | note that the Clairaksat
4 "... [they] would need to be unequivoeald 4 makes various scattergun allegations asaokedf
5 unequivocally addressed to the issues befere t 5 good faith on the part of Australia. Plairitypur
6 Tribunal, before they could be seriously taiken 6 view, these are also misconceived.
7 account as admissions." 7 Given the forgoing, the Respondent regct
8 (Slide 121) Zeph itself accepts as much at 8 submits that the Tribunal should reject thairGant's
9 paragraph 563 of the Rejoinder, when it catgehat 9 submissions on estoppel, admissions, apposbatid
10 the statements and conduct that it invokéiseas 10 reprobation, unilateral acts, acquiescendegand
11 relevant admissions must be "clear and uaegai' and 11 faith.
12 must "be objectively construed by the Respohfbr the 12 Thank you. That concludes Australiasnimg
13 purposes of AANZFTA". 13 submissions.
14 Obviously that test is not met so fac@wcerns 14 THE PRESIDENT: Thank you very much for this dpgn
15 the supposed admissions made by entitie\BKE or 15 argument, to all of you.
16 Revenue WA. Zeph also relies on purportedisgions in 16 | don't know whether my colleagues hawestjons at
17 these proceedings, and these have alreadyabddesssed 17 this stage for counsel?
18 by my colleagues. 18 MR KIRTLEY: We can wait for the questions.
19 Zeph's reliance on Australia's denidlesfefits, 19 THE PRESIDENT: No questions at this stage. Whnihave
20 which it says constitutes a recognition bygtfalia 20 questions, as we mentioned, tomorrow nigkitemever
21 that Zeph is an investor with an investmewien 21 is appropriate, for the closing remarks.
22 AANZFTA, is a nonsense. In short, as thautral in 22 Fine. So this would be a good time fierlinch
23 Fraport recognised at paragraph 395 -- aattsth 23 break. Is it fine if we resume at 2.00? Ameh we'll
24 CLA-176 -- an admission cannot arise out jodudy 24 listen to the Claimant.
25 making "legitimate arguments in the altexratvhich 25 Is that fine with the Claimant?
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1254 1 It's fine with the Respondent as well? 14:04 1 Exhibit [C-]479 shows | retired fromirdralogy in

2 DR DONAGHUE: Yes, thank you. 2 October 2018, at the age of 64. And | wasgasut

3 THE PRESIDENT: Then have a good lunch. 3 in Exhibit [C-]479 appointed by the Claimast a

4 (12.54 pm) 4 a director of Mineralogy in early 2019.

5 (Adjourned until 2.00 pm) 5 My evidence set out in paragraph 33 offirsy

6 (2.02 pm) 6 witness statement and paragraphs 39, 52 aofir6y

7 THE PRESIDENT: I think we are ready to resumbope 7 sixth witness statement shows that | alwatesida the

8 everybody had a good lunch break. And thdse w 8 interests of the Claimant and Mineralogy, vehos

9 attended remotely, it was not lunch, but iswa 9 interests were aligned.

10 hopefully a good break nevertheless. 10 No changes to the State Agreement wede tmathe
11 Mr Palmer, you have the floor. 11 Western Australian Government in respech@fGITIC
12 MR PALMER: Thank you, Madam President. 12 matter in 2018 or 2019, and some five ye#es,|Ino

13 Before | start, I'd just like to -- it widl be 13 changes have been made to the State Agreemmespect
14 remiss of me to not mention that George SpMC is 14 of these issues. The CITIC dispute nevepéragd: no
15 also listening online. He's someone thasssting 15 unilateral action by the Government, no eabdn was
16 me in the proceedings. 16 ever taken. The matter was referred to thst¥vn

17 (2.03 pm) 17 Australian Supreme Court and Mineralogy weseassful
18 Opening statement on behalf of Claimant 18 in obtaining a judgment against CITIC.

19 MR PALMER: Good afternoon, members of the Tridun 19 The parties have agreed that the Amenmd]met was
20 I would like to open for the Claimant andbalsspond 20 not foreseeable at the time of the incorjmoraif the

21 to the matters that Respondent has raised. 21 Claimant, and that is the relevant tesis the

22 The dispute which is before this Tribusra claims 22 Amendment Act from which all claims in thibigration
23 caused by the Amendment Act, which is the salise of 23 arise. It is the Amendment Act which is tieart of

24 this dispute before this Tribunal. 24 the dispute before this Tribunal. Other erattaised

25 Firstly, it is simply impossible for thestructure 25 by the Respondent at the time of incorpanadie

Page 129 Page 131
14.03 1 to have taken place when the Claimanehgknowledge | 14:06 1 simply not relevant to the dispute thaktplace some

2 of the specific dispute, being the disputesed by 2 20 months later because of the Amendment Whathing
3 the Amendment Act, some 20 months before & wa 3 else. The dispute before this Tribunal wasetore

4 announced. All the matters referred to in2@id 2019 4 not foreseeable.

5 can have no relevance to this arbitratioris It 5 The Tribunal, in its wisdom, through thesiding

6 difficult to see how the dispute could be $aable, 6 Arbitrator, stated at paragraph 35 of ProcaldDrder

7 considering the arbitration agreement andirtbdiation 7 No. 4, which is Exhibit CLA-261, as follows:

8 agreement were signed just weeks before tfaglirction 8 "... it is clear that the controversy begw the

9 of the Amend[ment] Act. 9 Parties regarding the Foreseeability and gstrRcture
10 Respondent has admitted that the Amend]met 10 Requests derives from the Parties' confjatase
11 dispute was not foreseeable. There hasrizeether 11 theories as to which foreseeable dispusayif is
12 claim made by the Claimant in respect ofathgr 12 relevant to resolve the [abuse of processctb].
13 matter other than the claims caused by therdiment 13 The Claimant submits that such dispute isrdeéned by
14 Act. That's why we're here today. 14 the Amendment Act, while the Respondent argjuet the
15 The share purchase agreement, which is 15 dispute is determined by domestic disputesdsn WA
16 Exhibit C-562, provides for a contemporaneshase swap 16 and the CITIC Parties, on the one hand, ainéilslogy
17 on settlement, which means the shares issute 17 and WA, on the other hand."
18 Claimant have the same value as the shakmanalogy 18 In the Claimant's view, the Presidingitkabor was
19 being transferred to the Claimant on théeseént. 19 correct: the parties do have two confliciage
20 That was the basis of the agreement. 20 theories. The Claimant's position is thatdase
21 | refer the Tribunal to pages 103 to GRthe 21 theory of the Respondent is absolutely wiamgjhas no
22 Rejoinder in respect of the Claimant's bissiraes 22 basis in fact or law. The Claimant's posit®that
23 manager of a joint venture in Singapore, tvklwows 23 the Respondent's case is a fantasy, a hgmtireated
24 this business and demonstrates the falgatbas 24 for the sole purpose of delaying this arbirg to
25 made by the Respondent in this regard. 25 avoid a merits hearing for which the Respohbas no
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14.07 1 answer. 14:09 1 decision not to call certain witnessegtie hearing.
2 It's a nonsense to suggest that a defendan 2 I took the view that in light of my evidence,
3 answer a claim brought by a plaintiff by chiagg 3 Australia's admissions and revised case in Reply,
4 a claim and answering some other matter lieat t 4 there is no need to waste anyone's time witiecessary
5 Claimant has not sought judicial review onjgial 5 evidence.
6 dealings with. The Claimant will not be bditgy the 6 That is also, importantly, the approaeldadpt for
7 Respondent to enter into a debate for thatgser;, nor 7 corporate and commercial decisions, perhalieeue lot
8 will the Claimant assist the Respondent intiwgshe 8 of corporates which are managed by committeaspe
9 Tribunal's time. The Claimants will, howeweal with 9 this is useful in the context.
10 a couple of issues that the Respondent fszsirand 10 I would like to start, though, with twiscrete
11 will set out the Claimant's case, which isdobon 11 points to ensure that there's no room fobtlatithe
12 clear facts, the Respondent's submissioitgree and 12 onset about this. It concerns the Respoisdéetision
13 law. 13 to question when the Claimant decided touetire,
14 Before | get into the substantive pathef 14 and the CITIC-related correspondence in tigeace.
15 Claimant's opening, | want to first make eipinary 15 The Claimant's primary position is, ofice, that
16 comment about my involvement and responadonatters 16 both matters are not relevant to this heafoitpwing
17 that have been raised in the Respondengsmiegion 17 the Respondent's admission that the AmendaAent
18 this morning. 18 dispute was not foreseeable at the time of
19 Why | have addressed the Tribunal petiyorad 19 restructuring.
20 the Claimant's approach to the conduct sfttbaring, 20 The time of restructuring is evidencedti®y
21 and the Respondent's decision to question hiee 21 Claimant's certificate of incorporation, whis
22 Claimant decided to restructure and the GiEl&ted 22 Exhibit C-70; and the share purchase agreewitn
23 correspondence evidence. 23 Mineralogy International Limited, which is
24 As the Tribunal will have gathered frdma t 24 Exhibit C-562, and which Respondent has addhit
25 documents and submissions in this casedIttewant 25 paragraph 64 of the Reply was legal and tffec
Page 133 Page 135
14:.08 1 to approach these matters directly sd'thaavailable 14:11 1 Notwithstanding the Respondent's jmosit
2 for the Tribunal to answer any questions iy imave. 2 it appears to be that two matters are impbitetie
3 | take control of these matters and make Wesdased 3 Respondent's case it wishes to present bisfere
4 on my own judgment. And it's been that wasg | 4 Tribunal. So for that reason, the Claimarit make
5 conducted my affairs for over 40 years ascaessful 5 a short submission on each of those mattdishvare
6 businessman, and | felt it was important thet 6 facts the Respondent cannot avoid.
7 Tribunal understands this from the outset. 7 Firstly, | will address the decision | read
8 Moreover, | believe this affords the Trlaliwith 8 offshore in early June 2018. The Respondgys there
9 a chance to raise matters with me directlpormantly, 9 are no documents, but that is not true. Trater is
10 both because | am the only person with theufid 10 addressed in my evidence: in my first witrstatement
11 direct knowledge of the relevant facts is tase, and 11 in paragraphs 113 to 139.
12 also because | am dismayed by the ongoiagkaton my 12 (Slide 2) I refer the Tribunal to ExhiBit166,
13 credibility. 13 which is a letter dated 12 December 2017 fiftzen
14 Now, I'm eager to help the Tribunal pubéd -- 14 Premier of Queensland to the Prime Ministéustralia
15 and in doing so, dismiss outright -- the Resient's 15 vetoing a funding of $1 billion to the Adawial
16 challenges, including those which are based o 16 project. In paragraph 123 of my first withes
17 groundless attacks on my evidence, such astopale 17 statement, | explain that the Adani coal grbjs
18 for incorporation of Zeph. Indeed, throughoy 18 being developed alongside the Claimant'sqaeg coal
19 career, | have never faced accusations ofahee the 19 project in Queensland. | note that the Agaoject
20 Respondent has thrown at me in recent mcentiasywhich 20 was eventually funded through Singapore.
21 they continued to do so in submissions tlueing. 21 (Slide 3) Secondly, | refer to ExhibiR4, which
22 | take decisions in good faith, whiclctept are 22 is a draft bill entitled "Coal-Fired Powenfeing
23 often unconventional, but they are alwaysrakith 23 Prohibition Bill 2017", which was legislatitimen
24 a view of resolving issues swiftly and fairk good 24 currently before the Australian Parliamentei alia
25 example of this, which | will return to lates the 25 banning the funding of coal projects.
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1412 1 (Slide 4) Thirdly, | refer to Exhil@t165, which 14:15 1 commercial downside to that commercialsierm.
2 is an article evincing that Mineralogy's ovank, the 2 Pausing there leaves the Tribunal withewigence
3 National Bank -- 3 about the rationale and the facts.
4 THE PRESIDENT: Just for the transcript, it's F616 4 (Slide 6) Second, in respect of the CliEiters
5 MR PALMER: Sorry, Exhibit R-165, which is an até 5 and the associated matters, | refer the Tailion
6 evincing that Mineralogy's own bank, the Nagilo 6 Exhibit C-104, which is a paper written by fbemer
7 Australia Bank, had made a decision not td famy new 7 Western Australian Premier Colin Barnetteféer in
8 coal projects. 8 particular to page 317, which I think is oa #ide,
9 So in early 2018, as the evidence shows at 9 which states:
10 paragraphs 119, 122 and 123 of my first wine 10 "An important feature of a State Agreeniethat
11 statement, these three documents were irosgepsion. 11 they, unlike ... other statutes of the Pandiat of
12 And it was clear, after considering the doents in 12 Western Australia, are facilitating documer@sher
13 June 2018, that the coal project's chancebtafning 13 statutes perform regulatory functions of so: or
14 funding of billions of dollars needed for its 14 another ... Whereas other statutes are@ble t
15 development in Australia were non-existent. 15 changed at will, the provisions of State Agnents are
16 The Claimant would submit that the decidifaced 16 only able to be changed by mutual agreementiting
17 then as a director of Mineralogy and War&tehl, 17 by the parties to each State Agreemente Stat
18 personally, was whether or not the projectighbe 18 Agreements therefore provide certainty thatigd rules
19 closed and the millions of dollars of investinwritten 19 for the life of each agreement project cateathanged
20 off, or was there some other possibility latfaining 20 unilaterally.”
21 coal funding. In short, was there a positigeision 21 At page 321, it goes on to say:
22 | could take, for long-term commercial reasda avoid 22 "Unlike other statutes of Western Augrtifat can
23 this type of major significant downside byiting off 23 be changed by Parliament, State Agreemenisjpos can
24 the whole investment? 24 only be amended by mutual agreement [of] the
25 (Slide 5) The answer can be found in Biki@-167, 25 parties ..."
Page 137 Page 139
14:14 1 which is a news article in The Straits @snof 14:16 1 | would point out that no governmentdver
2 Singapore, which confirms that coal fundingwa 2 70 years had sought to change the termstafea s
3 available in Singapore. 3 agreement unilaterally. The convention way th
4 Paragraphs 126 to 130 of my first witretagement 4 couldn't do so, by the terms of the contradtthe
5 further expand on why Singapore was attradtive 5 fact that Parliament had ratified all stateeagients,
6 a fundraising perspective. The Claimant stbihivas 6 which had a clause saying they could onlyHaaged by
7 a simple commercial decision, being: shoutddbal 7 consent.
8 project be closed down, and if so, shouldrifiestment 8 The Claimant submits that | was nevehefiiew --
9 of many millions of dollars be written off; mould it 9 and no one could have imagined -- that a govent
10 be better to have a go and restructure, @aif sve 10 could or would seek to change a state agreetiger
11 could raise money in Singapore? A simple, 11 than by consent. | confirm that it was neagrview,
12 straightforward commercial decision. 12 and | never expressed that view. It wasalsaly
13 The Claimant submits that most commermatpanies 13 remarkable and unmeritorious submission vamenstands
14 would choose life over death while there wetspects 14 back from it.
15 of obtaining funding offshore. And that ibat 15 No Western Australian Government, todbst of my
16 | decided to do in June 2018, as the evidéwnegust 16 knowledge -- and certainly not Australiaas fever
17 mentioned demonstrates, and sets out tlumadei for 17 acted in that way. If Australia is standigjore the
18 doing so. 18 Tribunal submitting that there is some forfroregoing
19 Historically, my commercial judgment lpgsvailed 19 foreseeable risk that any of its state ageegsror its
20 in similar situations over the years. Anel @laimant 20 international treaties could be revokedhat]t
21 submits it was comfortable with my own judgie 21 manner, [that] is remarkable. If the Responds
22 especially when the only alternative was tibevoff 22 truly making that submission on instructidirectly
23 the whole investment. Indeed, despite tideece of 23 from the Government, it would have the most
24 purported experts served by the Respondehisicase 24 extraordinary and immediate consequencdiéor
25 criticising my approach, | note that therd haen no 25 Australian economy, given those watching] [ikie
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14:18 1 stream, and the risk to a whole host\astment and 14:20 1 fall away. And this dictates that the fiReslent's
2 other arrangements. 2 jurisdictional challenge should be dismissed the
3 In that context, the correspondence betwee 3 relief the Claimant seeks should be granted.
4 Mineralogy and the then Premier of Westerntralia was 4 (Slide 9) Before | begin the Claimant'spg
5 nothing more than a bluff and bluster, frorm&talogy's 5 submission, the Claimant would like to show Thibunal
6 perspective. It was a call to call the Premiauff, 6 part of the Claimant's investment in Austrati@ough
7 which it did, as the Government never souglehtange 7 its shareholding in Mineralogy. In this regjdrwould
8 the State Agreement -- by consent or otherwise 8 like to share with the Tribunal a brief videahe
9 respect of the CITIC dispute. 9 Sino Iron Project. This is Exhibit C-121.
10 (Slide 7) The Premier backed down, ardXTIC 10 The Sino Iron Project was, of courseraygd by
11 dispute -- which was between CITIC and Mitogy and 11 the Western Australian Government under theS
12 not the Government -- was ultimately deteadihy the 12 Agreement and is the Chinese Governmengisdasingle
13 Supreme Court of Western Australia in Mineggls 13 investment outside China. | think it's helér the
14 favour. The judgment is Exhibit CLA-70. 14 Tribunal to understand the nature of ther@dait's
15 Regardless, the foregoing matters ane of 15 investment in Australia and the type of induae are
16 relevance in law or fact following the Resgit's 16 considering. It's an existing project, ofiegaon
17 admissions, which | will later refer to. TAmendment 17 Mineralogy's tenements, which was developied fo the
18 Act, and the dispute flowing therefore franwias not 18 enactment of the Amendment Act. It is theesas other
19 foreseeable at the time of restructure, deed at any 19 additional projects that would have been ldpesl but
20 time. 20 for the Amendment Act.
21 (Slide 8) Today | propose to addres$dhewing 21 So if we could just play the video.
22 matters in the Claimant's opening oral sugions. 22 (Video Exhibit C-121 played)
23 Firstly, I will talk about the burdenmfoof and 23 This is a video of the mining pit. tt'& largest
24 the Respondent's failure to adduce any estdetich 24 magnetite mining pit in the world. And ybste the
25 could possibly satisfy the Tribunal in respédhe 25 trucks at the front there, which are aboustbfeys
Page 141 Page 143
14:19 1 Respondent's objections to jurisdiction. 14:21 1 high, each truck, to give you an idedefdcale of
2 Secondly, | will deal with the way in whithe 2 the magnitude. And we're travelling at apjpmately
3 Claimant is now conducting its case, as dtresthe 3 200 knots by helicopter.
4 various admissions by the Respondent, andriircplar 4 The magnetite ore is mined; it's then foeds
5 the key concession that the dispute befor&titeinal 5 If you see at the right top of the screers ihiat
6 was not foreseeable. That admission meangna 6 the top of three crushers, which are all about
7 rationale for the restructure is no longeevaht and 7 15 storeys up themselves.
8 neither the Claimant's evidence nor the Redgut’s 8 This is looking from the other side of thie
9 evidence with respect to restructure is of any 9 On the right side at the top, you'll semaveyor
10 relevance. 10 belt coming up to some buildings up the tagch we'll
11 Thirdly, I will address a range of adriass made 11 soon fly over, which is where the magnetiteis
12 by the Respondent which show that the Clairisan 12 concentrated, before it's shipped by slupg pn to
13 an investor in Singapore, has made invessment 13 the coast, some 25 kilometres away, and ghrour
14 Australia and has substantive business igepiore. 14 port.
15 Fourthly, I will take the Tribunal to thetual 15 There's a waste dump we're over nowdljpiack
16 evidence which proves that the Claimant igvaestor 16 over the mine. On the right-hand side, yea# the
17 in Singapore, has made investments in Aistald has 17 processing facilities, which we'll soon tught and
18 a substantial business in Singapore. 18 fly over.
19 Finally, the Respondent will, for unknommasons, 19 There are four lines of magnetic coneiatn where
20 perpetuate before this Tribunal its ongoittacks upon 20 the ore is concentrated. And it's splitnn streams,
21 me personally. Those attacks are impropiscanceived 21 one which goes to tailings, which has waste and
22 and a distraction from the real issues iputis They 22 the other one which goes to the coast txperted to
23 should simply be ignored. 23 China.
24 In any event, when the law is applieth® 24 There's currently in the vicinity of AUIB billion
25 Respondent's admissions, the Responderg'stiobjs 25 of investment in the project to date. Anelphocess
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14:24 1 is: the ore is first crushed in a crusimet there are 14:29 1 matters as clear and as focused as pmssibl
2 three stages -- you can probably see dowe therf 2 In this context, in this hearing dealingw
3 magnetic concentration: we pass three coratertr 3 jurisdiction, the Claimant relies upon the its@bf
4 Looking further ahead, there's the powatian, 4 Arbitration, the Claimant's Response and Rdpi, as
5 which is a similar-size station [to that] winigowers 5 well as the witness statements and experttesfiled
6 The Hague. 6 by the Claimant in this arbitration, includialymy
7 There's recycling water there that conaek from 7 evidence which has been incorporated by cefssence
8 the tailings dam. This is the tailings darhere the 8 to other statements; other than, of coursehie
9 waste goes to. You'll see the size by theedfithe 9 jurisdictional hearing only, the witness ste¢ats of
10 car now that you can see on the left-haral sithis 10 Domenic Martino [and] Nui Harris, and the estpeports
11 takes up about 20 square kilometres of tpdiorage. 11 of Graham Sorensen and Alberto Migliucci.
12 The Sino Iron Project and indeed Claifsant 12 (Slide 10) I will now turn to the burdefproof.
13 investments in Australia are much largerraode 13 (Slide 11) The Respondent bears the hwfle
14 extensive than what's being briefly showthis video, 14 proving its claims on the balance of prolikds,
15 and | think it can only be appreciated andkeostood by 15 a burden it has not discharged. This buisien
16 a full site visit to Mineralogy's tenements i 16 acknowledged by the Respondent at paragfaphthe
17 Western Australia. 17 Respondent's Statement of Preliminary Olojestiwhich
18 (Pause as video continues to play) 18 states as follows:
19 That's it. 19 "As to the applicable standard of pradbjtral
20 The Respondent's jurisdictional objecticannot be 20 tribunals have frequently applied the 'batawic
21 allowed to deny the Claimant a hearing ia timportant 21 probabilities' standard, although there neagifferent
22 investor-state dispute. When the correctisaapplied 22 ways in which this standard is expressec(asdhe
23 to the relevant facts, it is clear that thédnal has 23 'preponderance of the evidence'). As recerplained
24 jurisdiction to hear the Claimant's claing] ¢hose 24 by the Carlos Sastre tribunal: ..."
25 claims should be heard on their merits. 25 Which is Exhibit RLA-29 at paragraph 147:
Page 145 Page 147
14:28 1 I will turn in @ moment to addressuanber of key 1431 1 "... 'This standard requires an evindy the
2 points which I'd like to make orally. But bef doing 2 Tribunal of all the evidence produced by Chaits and
3 s0, I'd like to emphasise on the record avéng 3 Respondent on the issues at hand to detewhiich
4 outset that nothing in my oral submission &hbe 4 party's claims are more likely to be trueugh
5 treated as varying or departing from the Céaitis case 5 Claimants must present persuasive evideniteedécts
6 in the Rejoinder, the Response and otherenritt 6 to establish jurisdiction for the Tribunalte
7 submissions. The Claimant's case is mairdam#uill. 7 satisfied that the burden of proof has been
8 Further, to the extent that the Respondent 8 discharged. ... Respondent, in turn, mustigeov
9 suggests -- as it disingenuously sought tat dioe 9 persuasive evidence of the facts that makesout
10 pre-hearing conference in August and tod#yat-the 10 objections to jurisdiction."
11 Claimant has somehow changed its case odabed any 11 (Slide 12) The application of this prpieiis
12 part of its case, that is wrong. As | expidli 12 illustrated in the following decisions, ahdy are up
13 previously at the pre-hearing conferenceClla@nant 13 there for you to have a look at: Antonio'delle Ruiz
14 has simply sought to ensure that the Tribisnabt 14 v Kingdom of Spain, which is Exhibit RLA-2&,
15 troubled with unnecessary factual testimony i 15 paragraph 495; Churchill Mining decision onalment,
16 circumstances where the Respondent has nde, mdbit 16 which is Exhibit RLA-31, at paragraph 215u@hill
17 belatedly, some crucial admissions. 17 Mining award, which is Exhibit RLA-32, at pgraphs 240
18 I'm in a position to address all releviantual 18 and 244; Pac Rim decision on jurisdictioniciviis
19 matters, including any reference to the matet out 19 Exhibit RLA-33, at paragraph 2.10; Sergeius$ta,
20 in the other statements which | incorponate my 20 which is Exhibit RLA-34, at paragraph 256.
21 evidence in full. All parties to arbitrat®such as 21 Whereas the Claimant has provided sutisitatear,
22 this have a duty to make sure they are cathgtaking 22 concrete evidence via facts by way of theess
23 steps to assist the Tribunal to streamliae th 23 statement served with each Notice of Artidraand
24 procedure. It is this type of obligation soiawyers 24 Statement of Claim, Response and Rejointenritrast,
25 often ignore, taking bad points. But | ararkéo keep 25 the Respondent has provided little or noexe of
Page 146 Page 148

41 (Pages 145 to 148)

Trevor McGowan Amended by the parties



Zeph Investments Pte Limited -v- The CommonwedftAustralia

Day 1 -- Hearing on Preliminary Objections PCA Chige 2023-40 Monday, 16 September 2024

14:32 1 facts, and failed to contest the Clairsdatitual 14:35 1 jurisdiction to hear the Claimant's claims
2 evidence with any equivalent factual evideofaés 2 Having addressed the burden of proof hed t
3 own. ltis the Claimant's respectful subroisshat 3 evidence, | will now address the issues.
4 the role of the Tribunal in considering thesgandent's 4 Firstly, it is appropriate to review whg\are
5 objections is to properly evaluate the factwédience; 5 here. We are here because of the Amendménttis
6 and/or where there are admissions, to apply th 6 the Amendment Act which created the presespuge. If
7 provisions of AANZFTA and international lawgach 7 there was no Amendment Act, we would not lve.h#
8 factual admissions in reaching its conclusions 8 there was no Amendment Act, there would bela@imns for
9 The position in respect of the Responsl@vidence 9 the Tribunal to consider, and this arbitraficst
10 is even less satisfactory when comparedkto th 10 would not exist.
11 Claimant's case and the Respondent's adnssside 11 The claims in this arbitration are claensanating
12 Respondent's evidence consists of ill-infatiwed 12 from the enactment of the Amendment Acteaeif
13 inadmissible opinion and speculation, often 13 legislation which it is common ground was not
14 transgressing wholly inappropriate, impragllenges 14 foreseeable and, inter alia, terminated rthi¢gration
15 to the credibility of my evidence. 15 agreement which had only been entered im@so
16 Consistent with the narrative in thise;dke 16 three weeks earlier. How could this posdilalye been
17 Respondent spends its time attacking me paligpand 17 foreseeable over 20 months earlier?
18 delaying matters with this jurisdictional beage, 18 The Amendment Act is Exhibit C-1. Thai@lant's
19 rather than focusing on the law and the htdots. 19 primary position is, therefore, that the careial
20 (Slide 13) The law and the facts areresjai. As 20 rationale for the restructuring is irrelevamthe
21 stated in Philip Morris v Australia, which is 21 abuse of process objection, because thdisplispute
22 Exhibit RLA-95, at paragraph 539: 22 or measure at issue in this arbitrationesAmendment
23 "... the threshold for finding an abusiv@ation 23 Act and the damage it causes, which couldb@ot
24 of an investment claim is high." 24 foreseeable. Indeed, it is now common grabatthe
25 (Slide 14) And Clorox, which is ExhibiLR-142, at 25 specific measure of the Amendment Act andehelting
Page 149 Page 151
14:34 1 paragraph 5.2.4, stated: 14:36 1 claims were not foreseeable at the time of
2 "It is up to the party claiming the existe of 2 restructuring.
3 after abuse of rights to allege and provdabts ... 3 Before dealing with the Respondent's
4 establish[ing] the foreseeability of the digpfwhen 4 investor/investment and substantive businegsahbuse
5 the investment was restructured] ..." 5 of process objections, it is worthwhile reicgllhow
6 Evidence of fact in witness statemenéifthy the 6 the Amendment Act was created, and how itedesihis
7 Claimant from persons who were directly inealin the 7 present dispute.
8 relevant events cannot be displaced by spaila 8 On 13 August 2020, the Amendment Act wasted by
9 opinion evidence from persons who were not 9 the Western Australian Parliament. The olgéthe
10 contemporaneously involved in the matteraiataiich 10 Amend[ment] Act was to eviscerate, inter,alia
11 they opine, who have no firsthand knowledgeny of 11 Mineralogy's rights by terminating the atitn
12 the facts. 12 agreement and the mediation agreement, vaaidionly
13 In the current circumstances, the Resputrsl 13 been entered into a few weeks earlier, aad th
14 opinion evidence is nothing more than a Hygtital 14 Claimant's right to pursue a claim for Wester
15 analysis of what certain experts subjecticelysider 15 Australia's established breach of the Stgreément in
16 might have been done differently in each,daased on 16 2012.
17 an expert's limited area of expertise, whighits 17 The Amend[ment] Act also terminated ti®@P
18 very nature, isolates them from the contéalldghe 18 dispute as a whole, and it absolved by laiiisi all
19 actual factual matters before the Tribun&kervnone of 19 liability of the State of Western Australierelation
20 them have my commercial or practical business 20 to the BSIOP proposal and consequent upopetteage of
21 experience. 21 the Amend[ment] Act itself.
22 The Respondent also misses the pointhbat 22 To recall, the Amendment Act provideeirdlia for
23 Respondent's own admissions, made duringpilmse of 23 the following: that the BSIOP proposal has no
24 this arbitration, mean that once the appatgtaw is 24 contractual or other legal effect, Sectioth@t the
25 applied to those admitted facts, the Tribinaal 25 arbitration agreement and mediation agreearent
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14:37 1 terminated; that existing awards, inclgdhre first 14:40 1 own conduct.
2 and second awards, are of no effect, and tadesr to 2 As has been said, the Western Austradialktion
3 have had any effect, Section 10; that theeStat 3 contemplates significant departures from tiauial
4 including the Crown, of Western Australia dinel 4 characteristics of judicial process. It alateg
5 Western Australian State Authority has nailligtand 5 a court's decisional independence, consdtipts
6 cannot have any liability to any person cotegm any 6 an implementation of a government plan. éfymtices
7 way with the BSIOP proposal or the passagkeof 7 an issue. It compromises the court's rotpiilling
8 Amendment Act, Sections 11 and 19; [that]elem be 8 a dispute. It renders judicial decisionsfiral and
9 no appeal, no review or any other challengbeo 9 conclusive, which is inherent by their veryune.
10 State's conduct concerning the BSIOP progoghk 10 These are fundamental and serious depaifitom
11 passage of the Amendment Act; that the oflestural 11 the characteristics of the judicial process,
12 justice, including any duty of proceduratriass, do 12 significantly impairing a court's institutin
13 not apply in respect of the BSIOP disputthempassage 13 integrity. At risk is the judicial reputati@f
14 of the Amendment Act; [that] no conduct & Btate 14 an independent umpire in the resolution giulies and
15 related to the BSIOP proposal or the passéile 15 [as] upholders of the rule of law. If weeeftively
16 Amendment Act can give rise to commissioa oivil 16 permit this kind of treaty breach to go umsianed,
17 wrong or a criminal offence, Sections 18 20.d 17 more and worse are likely to follow.
18 Really, is it acceptable that our pabiis and 18 Key points that the Tribunal should take
19 bureaucrats are given immunity from the arahlaw and 19 account when considering the Claimant's ssgion are:
20 place themselves above the rule of law? Isi 20 [firstly,] that the Claimant was incorporafed
21 acceptable that the Amendment Act take flteercourts 21 perfectly proper commercial reasons. Théddressed
22 their jurisdiction in respect of this partau 22 in my evidence: in the first Palmer witnesgesnent at
23 dispute? 23 paragraphs 113 to 139 and in the fifth Palmigress
24 Mineralogy, International Minerals andv€lPalmer 24 statement at paragraphs 48 to 72. Secdhély,
25 must indemnify the State against any losst, [oo] 25 incorporation of the Claimant was carriedaia time
Page 153 Page 155
14:39 1 liability connected with the Amendment Aot the BSIOP | 14:41 1 when the Amendment Act dispute was nasieeable, as
2 proposal, including those arising under iraéiamal 2 the Respondent has admitted. And thirdly Gleémant
3 treaties or international law, [and] any losgost 3 carries on a perfectly proper and substabtisiness
4 relating to the BSIOP proposal or the passagee 4 in Singapore and Australia, and has done abh at
5 Amendment Act. 5 material times.
6 By denying the right to freedom of infotioa, the 6 Before embarking on further analysis, thbunal
7 Government also took away a free press to hold 7 should consider the following facts: firstllge
8 politicians and bureaucrats accountable. Athendment 8 evidence meets the investor/investment teabowi
9 Act, of course, also created a massive sareresk. 9 scope for any real debate; secondly, the Relgot has
10 It was and is an unprecedented piece ofldeigis, 10 recognised the nature and ownership of a euotb
11 certainly for a western democracy, in terfrthe 11 occasions with important and concrete coresseps for
12 manner in which it was drafted, in secreteims of 12 the Claimant and the group; thirdly, the Resient's
13 the scope and effect; in terms of the disiggist 13 submissions in these proceedings evince isehiaf
14 communications about me and the Claimanely k 14 which the Respondent has sought to achieteibging
15 protagonists, which have since been discdyerel in 15 these objections before the Tribunal; andtifiby the
16 terms of its consequences. 16 Respondent's preliminary objections are wratsig and
17 This arbitration is intended to bring Respondent 17 should be summarily dismissed.
18 to account for its multiple breaches of AANZFand 18 The Respondent's objections are contoasgveral
19 flagrant disregard for the rule of law. 19 important formal admissions made by the Redpat
20 Background to this hearing which sho@dbrne in 20 during the course of these proceedings andatr
21 mind when the Respondent remarkably and ipgplp seeks 21 supported by factual evidence. Those adamiss[with]
22 to suggest that the conduct of the Claimaittis 22 which the Respondent's preliminary objectimasin
23 amounts to a sham, an abuse, and fails tioyarise 23 conflict, are, on their face, clear and umnezgal,
24 or provide any evidence of such: it lieshie t 24 such that they no longer need to be provetidy
25 Respondent's mouth to make such submisgjives) its 25 Claimant, and the Respondent cannot nowerfsiin
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14:43 1 them. The Respondent is accordingly bdyrslich 14:45 1 enable the Tribunal to conclude that tlegn@&nt is
2 admissions for the purpose of this arbitration 2 an investor which has made a qualifying inwestt.
3 Before proceeding further, it's importemtecall 3 Some admissions by the Respondent are céfialobthers
4 that a party to an arbitration is bound byssiains of 4 are of law.
5 fact which are made in proceedings beforeraitral 5 First, at paragraph 64 of the Reply, thegdndent
6 tribunal. Once the party concedes a factsna, it 6 has admitted that the share swap was botlullané
7 cannot contest that fact later in proceedimgake 7 effective in transferring the ownership ofstares in
8 any positions which conflict with the priomadsion. 8 Mineralogy to the Claimant.
9 (Slide 16) Authority for that propositi@nset out 9 Secondly, at paragraph 68 of its Reply, th
10 in the Claimant's Rejoinder at paragrapmately: 10 Respondent acknowledged that an investmantatially
11 Petersen and Eton Park v Argentina, whi€Li&-267, at 11 be made through a cashless transaction.
12 paragraph 83; Davis v City of New York, whish 12 [Thirdly], I note that in paragraph 71itsfReply,
13 CLA-268; and NAFED v Swarup Group of Indwestriwhich 13 the Respondent does not deny that a shapecama
14 is Exhibit CLA-269, at paragraphs 8 and 14. 14 constitute an active contribution. | alstertbat it
15 (Slide 17) As mentioned in paragraphf3de 15 is curious that at paragraph 72 of its Reply,
16 Rejoinder, respected jurist Geoffrey Wainayhees 16 Respondent does not question that the atiqaiby way
17 observed that "tribunals will commonly sedipalar 17 of a share swap is not legitimate.
18 value in admissions against interest", gthene is no 18 I note further, at paragraph 110 of iplR, that
19 vested interest in making them. These obfiens are 19 the Respondent did not dispute that Arti¢t &f
20 recorded in Waincymer, Procedure and Evidence 20 Chapter 11 of AANZFTA covers both direct amdirect
21 International Arbitration, which is Exhibit&-270, at 21 investment.
22 10.4.14. 22 Against this background, the Claimant arus to
23 It is also important to recall that &aral's 23 consider in more detail the admissions wtiieh
24 decision should also be consistent with gngexl 24 Respondent has made on the related issuresesfor
25 facts. This observation is also recorded/@ncymer, 25 and investment.
Page 157 Page 159
14:44 1 Procedure and Evidence in Internationhltfation, 14:47 1 It is submitted that the Respondettaissions
2 which is CLA-270, at 10.4.13. 2 confirm the Claimant is an investor and hgsalifying
3 To the extent, therefore, that those aslomis are 3 investment in Australia in accordance withtérens of
4 inconsistent, or the Respondent's prelimipajgctions 4 AANZFTA.
5 are unsupportable by any factual evidencdy suc 5 (Slide 18) The Respondent's first admissib
6 objections are in themselves an abuse of pscaed 6 paragraph 64 of the Reply, is that:
7 should be rejected on this basis. 7 "... Australia does not dispute that thers swap
8 It's important to emphasise in relatiotht® 8 was ... lawful and effective in transferring
9 various admissions made or confirmed by trepBRedent 9 ownership ..."
10 that once the nature and effect of those ssiomis is 10 That's important:
11 properly understood, it is clear that Respatid 11 "... in transferring ownership of the r&isain
12 preliminary objections are without any substsand 12 Mineralogy to Zeph [the Claimant]."
13 must be dismissed. 13 (Slide 19) AANZFTA, in Chapter 11, ArticR(c),
14 Accordingly, it is not necessary for Tréunal to 14 states:
15 be burdened with the task of fact-findingaagreat 15 "investment means every kind of assetealor
16 many issues. Instead, with the benefitef th 16 controlled by an investor, including but hatited
17 Respondent's admissions, the Tribunal calilydze 17 to...
18 satisfied that the Respondent's preliminbjgations 18 (ii) shares ..."
19 are unfounded and should be dismissed. 19 In the circumstances, it's curious, {otea
20 Reference will now be made to the Respat'sl 20 least, for the Respondent to dispute thatr@lat has
21 various submissions and what the Tribunalishmake of 21 made an investment. The Respondent hasdmuhtieat
22 them. | will now consider the Responderdisiasions 22 Claimant became the owner of the sharesiioilp
23 in respect of the Respondent's "investment" a 23 a lawful and effective share swap. The asionsthat
24 "investor" objections. 24 the share swap was lawful and effectiveandferring
25 Respondent has made a series of adngssitoh 25 ownership of the shares [in] Mineralogy te @laimant
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14:48 1 is necessarily an admission of ownershitné Claimant 14551 1 association and the Corporations Actaiteal value.
2 of the asset, namely the Mineralogy sharéss i 2 So we say that it did have a real value.
3 therefore an admission of the Respondenteof th 3 But my point here is a little bit diffeter'm
4 existence of the Claimant's investment withe 4 saying here that if we go back to the tretity treaty
5 meaning of Chapter 11, Article 2(c) of AANZFTA 5 says the test of an investment is actuallyeosiip,
6 (Slide 20) In the circumstances, it i alsrious 6 right? So in that sense, the treaty says @hieis
7 and unsustainable for the Respondent to oozt the 7 the test. The Respondent has admitted taattire
8 Claimant is not an investor. This is becad&BZFTA, 8 swap was valid and effective, but what itdidwas it
9 in Chapter 11, Article 2(d), as follows, ssate 9 transferred ownership.
10 "... investor of a Party means a napeaton of 10 Therefore, the ownership of the investraemplies
11 a Party or a juridical person of a Party Hesks to 11 with section 2 -- I'm not sure what it wasf-the
12 make, is making, or has made an investmeént .. 12 treaty [as] being a valid investment in Aakar  And
13 (Slide 21) The Respondent's admissidrttiesshare 13 to have a valid investment in Australia, yaust have
14 swap was lawful and effective is an admistiai the 14 an investor. So it's a little bit circulagament,
15 Claimant owns the Mineralogy shares, has made 15 right?
16 an investment by the acquisition of shareséompany 16 | hope that --
17 incorporated in Australia; and accordinghys s 17 THE PRESIDENT: So you are saying the test isevship?
18 an admission that the Claimant has madevastiment in 18 MR PALMER: Yes.
19 the territory of Australia. By having an @stment, we 19 THE PRESIDENT: And you don't consider value as pf the
20 must have an investor. 20 test?
21 That being so, the Respondent has efédgti 21 MR PALMER: Well, we have to go back to the tyeat
22 admitted that the Claimant is an "investos &farty” 22 THE PRESIDENT: Yes.
23 within the meaning of AANZFTA Chapter 11, idle 2(d) 23 MS PALMER: The treaty should take precedendank,
24 of AANZFTA. 24 prior to other matters. The treaty is qoiéar on
25 THE PRESIDENT: Mr Palmer, do forgive me for mtgting 25 its face: it says ownership is a test.
Page 161 Page 163
14:49 1 you, but | would like to make sure thatwaelerstand 1452 1 Maybe | can just have a minute.
2 your position correctly. 2 THE PRESIDENT: | don't want you to have to coraeky
3 The way | understand the Respondent ysahenot 3 We can certainly read the treaty.
4 saying you could not have a share swap; ttegaying 4 MR PALMER: If we look at Chapter --
5 that's, in principle, a lawful transfer. Thag not 5 THE PRESIDENT: | just wanted your answer on Yaisie
6 saying that that did not become the owner atifie 6 issue.
7 Respondent is saying is that that made naibatibn 7 MR PALMER: Chapter 11, Article 2(c), "investmeig™every
8 because the shares it contributed as pdreddttare 8 kind of asset owned or controlled by an inwgst
9 swap had no value. 9 including but not limited to ... shares".
10 Do you want to answer that? You cart dow or 10 THE PRESIDENT: Yes, but of course, then (2)&)ss'make
11 later. But it would be good that we haverydear 11 ... aninvestment". That's one part of tigement.
12 position on that. 12 The other argument is that an investrimeaid of
13 MR PALMER: | was going to answer that. | casvaer -- 13 itself implies certain characteristics, ovbich
14 THE PRESIDENT: Okay. Then you can do it later. 14 contribution is one; and "contribution" iswtrdbution
15 MR PALMER: | might get toit, but | can just sqwickly. 15 of something of value --
16 In essence, with the share purchaseragreeit 16 MR PALMER: That's correct.
17 was contemplated that the share swap wokgdaiace on 17 THE PRESIDENT: --it's an allocation of resoustce
18 settlement, and at settlement there would be 18 MR PALMER: So we're saying it is something direaright?
19 a contemporaneous exchange of shares, rigtthat 19 THE PRESIDENT: Yes.
20 to happen -- it was a common commercial igcien- the 20 MR PALMER: If I can just continue --
21 value is normally assessed as the -- theshae of 21 THE PRESIDENT: Of course. Apologies. But lubbt it
22 equal value, because that's where the persting up 22 might be better to ask for the clarification.
23 has still that same investment. 23 MR PALMER: There's a little bit more on it, saybe there
24 In this case in particular, they hadce fealue of 24 are some more guestions.
25 AUD 6 million, which was covered by the dagof 25 THE PRESIDENT: Sure.
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14:53 1 MR PALMER: In the circumstance, it's curiougssay the 14:56 1 Engineering Pte Ltd (the 'Engineering Canigs'), which
2 least, for the Respondent to dispute the didhiat the 2 it acquired on 31 January 2019; and (b) pption in
3 Claimant] has made an investment. 3 a Joint Venture Agreement (the 'JVA") with the
4 The Respondent has conceded that the &iaipecame 4 Kleenmatic Companies, which it entered into on
5 the owner of the shares following a lawful affective 5 24 January 2020. It is only those activitiext are
6 share swap. The admission that the sharewasegal 6 relevant to whether the Claimant had 'substnt
7 and effective in transferring ownership of shares in 7 business operations' in Singapore with theningaof
8 Mineralogy to the Claimant is necessarily axion of 8 Article 11(1)(b) of Chapter 11 of AANZFTA."
9 ownership of the Claimant of an asset, naiely 9 The Respondent has thus admitted and atiaiged
10 Mineralogy shares. This is therefore an adiom [by] 10 the existence of the Claimant's investmedt an
11 Respondent of the existence of the ClaimenvEstment 11 businesses, the only relevant date beingubidigt 2020,
12 within the meaning of Chapter 11, Article)2{t 12 the date the Amendment Act became law; seg@ph 131
13 AANZFTA. 13 of the Reply.
14 In the circumstances, it's also curiewsd 14 Not only that, but the Respondent hanédiy
15 unsustainable -- for the Respondent to cdrtteat the 15 admitted the Claimant and the Claimant'sstmaent in
16 Claimant is not an investor. This is becaABSNZFTA 16 Australia. On 29 March 2019, the Respondpptoved
17 Chapter 11, Article 2(d) states as follows: 17 the Claimant as a foreign company carryingusiness
18 "... [an] investor of a Party means ars{person 18 in Australia, as evinced by Claimant's agpion for
19 of a Party or a juridical person of a Pambt seeks 19 registration as a foreign company in Austradihich is
20 to make, is making, or has made an investmeént 20 Exhibit C-97, and the current and histor&3IC
21 "... or has made an investment". Sdat'fias 21 extract for the Claimant, which is Exhibid83.
22 made an investment". It's not both of thi€spne or 22 That issue is addressed fully in Sedfiof the
23 the other, right? So I'm saying: if you have 23 Claimant's Response and Section Two of theraht's
24 an investment, it has made an investment. 24 Rejoinder, which need not be repeated heteyili
25 The Respondent's admission that the shap was 25 assist the Tribunal in understanding theenatt
Page 165 Page 167
14:54 1 lawful and effective is an admission that Claimant 14:58 1 The Respondent cannot take the beasfit has in
2 owns the Mineralogy shares, and as such hde ma 2 this case, to the tune of more than $400,800then
3 an investment by the acquisition of shareséompany 3 seek to deny a benefit to the Claimant.
4 incorporated in Australia. And accordinglyistis 4 (Slide 22) The Respondent's taking of tiesiefit
5 an admission that the Claimant has made asiment in 5 is evinced by the foreign transfer duty staein
6 the territory of Australia. So by having améstment, 6 grounds WA, which is C-63, annexure A, exhitfitat
7 we must have an investor. That being soRéspondent 7 page 322.
8 has effectively admitted the Claimant wasianestor 8 The point is that the Respondent canmothe one
9 of a Party" within the meaning of Chapter 11, 9 hand, formally admit the Claimant and its stweents
10 Article 2(d) of AANZFTA. 10 and have notice of the Claimant's substabtiginess
11 By reason of these matters, the Respomha@esn 11 in Singapore, and yet subsequently seekrty tthe
12 admitted that the Claimant was an invesias,thade 12 Claimant the benefits of Chapter 11 of AANZET
13 an investment. That being so, the Respolsdast 13 Cogent factual evidence, as set out; aii®, in
14 preliminary objection, in respect of "invastand 14 the first Palmer witness statement at paphgra7 to
15 "investment”, is made contrary to its own &$nons. 15 82, illustrates that Claimant's businessig&pore is
16 As such, the first preliminary objection canbe 16 indeed substantive. The Respondent nevesthakserts
17 maintained; it should now be dismissed byTitileunal. 17 without any proper foundation that Claimameginot
18 I will now deal with the Respondent's &#ions 18 have a substantive business in Singaporeserh
19 relevant to denial of benefits. 19 assertions do not stand scrutiny when oneduasd to
20 (Slide 21) The Respondent makes a fugttietission 20 the following series of admissions which Respondent
21 at paragraph 146 of its Reply, which wasodews: 21 has made in its Reply.
22 "As at 13 August 2020, the Claimant'sibess 22 (Slide 23) First, the Respondent admitted
23 operations' consisted of: (a) holding thmegireeering 23 following at paragraph 129 of its Reply:
24 companies, being GCS Engineering Servicektite 24 "The key issue between the Parties isheh&eph
25 Visco Engineering Pte Ltd, and Visco Offshore 25 had 'substantive business operations' ireorg at
Page 166 Page 168
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14:59 1 the relevant time." 15:02 1 consulting advisors, Allen & Gledhill, BD#nd PwC.

2 (Slide 24) Secondly, at paragraph 14@sdReply, 2 The Tribunal should consider the uncoatest

3 the Respondent acknowledges that: 3 evidence upon which the Claimant relies ipeesof

4 "As at 13 August 2020, the Claimant'sitiess 4 its substantive business operations in Singapo

5 operations' consisted of: ... [the] enginegrin 5 including but not limited to annexure A, whish

6 companies ... and ... [of the] Joint Ventugee®ment 6 Exhibit C-63 of my first witness statement, at

7 ... with the Kleenmatic Companies, which tieeed on 7 paragraphs 27 to 82.

8 24 January 2020. It is only those activitiest are 8 There is no sham or pretence here, &Rdbpondent

9 relevant to whether the Claimant had [a] ‘wutisve 9 acknowledges. The Claimant conducts propet, r
10 business' ..." 10 lawful, substantive, profitable businessvitats in
11 Thirdly, the Respondent also acknowledged 11 Singapore. Real people doing real work [ty the
12 paragraph 146 of the Reply, that the Clailmdmisiness 12 Claimant for their employment, and indeed tieve done
13 operations are "activities that are relevant” 13 so at all material times. Real clients pyitf
14 (Slide 25) Fourthly, at paragraph 168Reply, 14 There is simply no proper basis [on] whickhallenge
15 the Respondent said: 15 this.

16 "In the document production phase ofehes 16 There is no requirement in AANZFTA, nor i
17 proceedings, the Claimant was ordered toysed 17 international law generally, that a fieldcommercial
18 employment contracts for employees of thén@zat, and 18 activity entered in its home state be theesam
19 records of transfer of employment or engageme 19 correspond to the investment in a resporstatd in
20 contracts from One Kleenmatic and Kleen Vienfursuant 20 any way. The business activity in the hotaesieed
21 to cl 24 of the JVA in the period 24 Janu2020 to 21 only be "substantive". There are no casssdibcuss
22 13 August 2020. Of the 146 employment cotgra 22 this exact term. A more usual investmeattyre
23 produced by the Claimant, only six relateddsitions 23 iteration in denial of benefit clauses [islistantial
24 which were not cleaners." 24 business activity".
25 So the Respondent has, by referringdab su 25 (Slide 27) In Big Sky v Kazakhstan, whigh
Page 169 Page 171

15:00 1 documents, admitted that it is awaretti@Claimant 15:.03 1 Exhibit RLA-85, at paragraph 286, theunl

2 does have 146 people working for it in Singapo 2 approaches the concept of ["substantial bssine

3 (Slide 26) Fifthly, at paragraph 170 effeply, 3 activities"] this way:

4 the Respondent admitted that the Claimantissasd 4 "... the focus is on 'substance’ andfoot’ and

5 licences by the Singapore Government in dalearry 5 on materiality rather than on the magnitudthef

6 on its business in Singapore. 6 business ..."

7 Sixthly, the Respondent admitted at paatyl 70 of 7 It is submitted that the same appliefi¢oierm

8 its Reply that the Claimant's business wassinbss 8 "substantive".

9 registered with the Singapore Government whiah 9 The Cambridge Dictionary defines "substafitas:
10 entitled to receive, and did in fact receive, 10 important, serious, or related to real facis having
11 substantial Covid-19 subsidies before arat aft 11 real importance or value. It can be synonysmaith
12 13 August 2020. 12 "substantial" or "consideration”. But ittinparily
13 Seventhly, the Respondent further addyitie 13 used to denote something of substance:aetakl, as
14 paragraph 170 of its Reply, that the Clainesugaged 14 opposed to imaginary or fictional.

15 three professional services firms in Singaporassist 15 It is without doubt that the Claimantsnercial

16 it during that relevant period. 16 activity in Singapore is real and substantives

17 Based on those admissions alone, isgectfully 17 not a shell, nor are the activities fictisaur

18 submitted that the Tribunal should find et 18 imaginary or exaggerated. Rather, they pavger,

19 Claimant has had at all relevant times atanbige 19 significant and increasing value, [in terrhbath]

20 business in Singapore. The Claimant regghctf 20 profit and revenue, to the management andogegs who

21 submits that the Tribunal should so findisTé 21 derive their livelihoods from the Claimafiissiness in

22 especially the case where the Respondemidhas 22 Singapore.

23 provided any factual evidence, or any pdeisuat 23 In light of the matters to which | haeéerred, it

24 all, to support the scandalous allegatioaénag not 24 will not be necessary for the Tribunal toérse all

25 just the Claimant but its highly respecteghleand 25 the detailed factual evidence about thisisdut if
Page 170 Page 172
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15:.04 1 the Tribunal has any doubts, it shouldsier all the 15:07 1 Accordingly, the Claimant claims taibitration
2 detailed, uncontested factual evidence which 2 all arise out of the enactment of the Amendmehon
3 comprehensively demonstrates that the Claifmast 3 13 August 2020, and the effect of that extfmary and
4 a substantive business in Singapore. Thdeage is 4 unprecedented legislation on the Claimangsstments
5 referred to in the Claimant's Response andifigr and 5 in Australia, and upon the rights and thegattions of
6 previously filed material, and I'll returnitdater 6 the Claimant and its subsidiaries.
7 in my remarks. 7 In a breathtaking display of irony, having
8 The applicable legal principles are akstoosit in 8 acknowledged that the Amendment Act was mesteable
9 the Response and the Rejoinder, and the Giélsna 9 because of successful duplicitous actionkef t
10 previously filed documents, need not be reguchere. 10 West Australian government officers, inclaits
11 By reason of these matters, the Respoh@dsmade 11 Attorney-General and Premier, the Resporafsnises the
12 admissions of fact [which], together with @laimant's 12 Claimant of an abuse of right. [This obja}icannot
13 uncontested factual evidence, are sufficent 13 withstand scrutiny.
14 establish the Claimant has a substantivenessiin 14 The test of abuse of process is a difftest to
15 Singapore. That being so, the Respondeusd 15 satisfy. Abuse of right is not found lightiyis
16 preliminary objection, in relation to denl 16 an extraordinary remedy which requires pobdfie
17 benefits, is made contrary to its own adroissand 17 Respondent to a high threshold.
18 concessions and uncontested factual evidekesuch, 18 (Slide 29) In particular, the Swiss Fati@ribunal
19 the second preliminary objection cannot bantamed 19 explained in Clorox, which is Exhibit RLA-14&
20 and should be dismissed by the Tribunal. 20 paragraph 5.2.4:
21 I will now address the Respondent's asionis in 21 "It is up to the party claiming existerne
22 relation to the Respondent's abuse of praigsstion. 22 an abuse of rights to allege and prove ttts fa
23 Before addressing the nature and effettizo 23 enabling it to establish the foreseeabilitthe
24 Respondent's admissions concerning the abysecess 24 dispute at the moment of the restructurinpef
25 objection, it is important to emphasise agdiat this 25 investment ..."
Page 173 Page 175
15:05 1 dispute actually relates to. 15:.08 1 (Slide 30) In Clorox v Venezuela, lpeiine award
2 The UNCITRAL Arbitration Rules of 2020¢¥sket out 2 dated 17 June 2021, which is Exhibit CLA-2809,
3 the content of a notice of arbitration. And 3 paragraph 447, that tribunal considered that:
4 Avrticle 3(3) of the Rules states that themokait must 4 "The object of foreseeability must be ec#jr
5 include details of the dispute which is thisjasct of 5 dispute.”
6 the arbitration. The nature and the scoptheof 6 And in paragraph 441, held that the st f
7 dispute is therefore determined and defined/st is 7 foreseeability:
8 included and described in the notice of aabin, and 8 "... must relate to the specific dispugét és
9 defined by the claimant as the party commeritia 9 shaped in the arbitration proceedings."”
10 arbitration. 10 At paragraph 448, the tribunal held that:
11 The Notice of Arbitration was served e t 11 "... foreseeability must refer to a sfietype of
12 Respondent on 29 March 2023. It incorportitedNotice 12 dispute, namely, not to any dispute in génkuato
13 of Intent dated 20 October 2022, by way oageaph 4 13 a specific type of dispute that, eventuglpyves to
14 of the Notice of Arbitration. 14 be the one challenged by the restructurezbsiov.”
15 (Slide 33) The Notice of Arbitration taby 15 The restructured investor has only chghe claims
16 incorporates by reference, in its entirgtg, Motice 16 emanating from the Amend[ment] Act.
17 of Intent (C-63). And the Notice of Intemffides the 17 (Slide 31) Importantly, at paragraph 488,Clorox
18 dispute, in section 6, line 447, as follows: 18 tribunal held that:
19 "The dispute to be submitted to arbiratinder 19 "... in the event that [a] dispute sukeito the
20 the AANZFTA arises out of the enactment ef 2020 20 Tribunal was not foreseeable at the datemiptetion
21 Amendment Act on 13 August 2020. This Aotiieated 21 of the corporate restructuring that allowsdfiging
22 the 2020 Arbitration Agreement and therelgabned 22 from the protection of [the] treaty, any abo$
23 Articles 6 and 9 of the AANZFTA. The dispbigtween 23 process can be excluded."
24 the Claimant and the Commonwealth first aoose 24 At paragraph 450, the Clorox tribunabhéi
25 13 August 2020." 25 considering a claim of an abuse of process:
Page 174 Page 176
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15:09 1 "... itis important to identify thiest measure 15:12 1 v Venezuela, Exhibit RLA-142, Natland \e€z Republic,
2 or practice constituting the alleged breacthef 2 Exhibit CLA-235, Alverley v Romania, ExhibittR-71, and
3 Treaty and to determine whether its adoption o 3 Ipek v Turkey, Exhibit RLA-99, all evidencagh
4 implementation was foreseeable at the critdes." 4 approach.

5 In that regard, the first measure wouldehaeen 5 It is now common ground that the enactroétite

6 the Amend[ment] Act itself. 6 Amendment Act and this dispute before thiddmal,

7 Accordingly, the tribunal in Clorox deténad that 7 which emanates from the Amend[ment] Act, wats n

8 the test of foreseeability of the dispute niugsto 8 foreseeable at the time when the Claimant ritede

9 a specific dispute, not a general dispute tlaaiis 9 investment in Singapore. The referencesisceatte in

10 identified by reference to a specific meashialenged 10 paragraphs 132 and 241 of the Respondenly, Red

11 by an investor, or a claim that gives risarialleged 11 paragraph 37 of the Procedural Order Notddda

12 breach of the treaty. This decision was laphied 12 24 May 2024, which is set out in Exhibit C2A1, and
13 endorsed by the Swiss Federal Tribunal ima2lovhich 13 which need not be repeated here.

14 is Exhibit RLA-142. 14 (Slide 33) As mentioned previously, tispdte

15 As emphasised earlier, the foreseeabfrité must 15 before the Tribunal was defined in sectidnds.the

16 be specific, not general: one that is idediby 16 Claimant's Notice of Intent. This was furthemplified

17 reference to the claim that gives rise tcalleged 17 in paragraph 219 of the Claimant's Respombe. Notice
18 breach of the treaty. Once the measure which 18 of Arbitration was served on the Respondesaid

19 constitutes the alleged breach is identitieein the 19 before, on 29 March 2023, and incorporated\ittice of
20 factual context will determine when the agwpof that 20 Intent dated 20 October 2022 by way of pagy# of
21 claim was objectively foreseeable as mone ¢hsimple 21 the Notice of Arbitration.
22 possibility but a real prospect. 22 The Notice of Arbitration incorporatesrieference
23 (Slide 32) Authorities such as Tidewater, 23 in its entirety the Notice of Intent, as laleeady
24 Exhibit RLA-93, and Mobil, Exhibit RLA-92, 24 said; and the Notice of Intent defined thgpdie in
25 Aguas del Tunari, Exhibit CLA-185, and Clarox 25 section 6, from line 447, when referringhe t

Page 177 Page 179
15111 1 Exhibit RLA-142, illustrate that a measgiéng rise 15114 1 Notice of Arbitration:

2 to the relevant treaty claim must be well kedi and 2 "The dispute to be submitted to arbitratioder

3 apparent, even in circumstances when therexisting 3 the AANZFTA arises out of the enactment of2020

4 disputes, or circumstances of general enngitydéen the 4 Amendment Act on 13 August 2020. This Aatieated

5 investor and the host state. Usually, to be 5 the 2020 Arbitration Agreement and therebydined

6 foreseeable, it's [if] a requisite sense specific 6 Articles 6 and 9 of the AANZFTA. The dispietween

7 claim or measure is announced or in some othgr 7 the Claimant and the Commonwealth first aoyse

8 communicated by the government to the clairoatie 8 13 August 2020 ...

9 wider commercial world. 9 The heart of the dispute is that the 2020
10 It's not enough to establish abuse tdhsy 10 Arbitration Agreement made in writing and @xed and
11 a claimant should have anticipated or imabine 11 accepted by all parties on or about 8 JuRD2@as
12 an adverse measure. Governments are feext &3 they 12 terminated by the Commonwealth in bad fajtthie 2020
13 see fit, and it is always possible for arester to 13 Amendment Act, in breach of the Expropriation
14 imagine any number of adverse measures which 14 nationalization obligations of Article 9 aaitiof the
15 a government could conceivably adopt in retspie 15 obligations of Article 6 of AANZFTA."
16 a claimant's investment. This is why thegkse 16 (Slide 34) Further, at paragraph 221Claémant's
17 investment treaty protection, but it doesmake it 17 Response stated, referring to the Noticerbitration,
18 an abuse to do so. 18 as follows:
19 Accordingly, the critical question is ner the 19 "This dispute commenced with the passfrige
20 specific measure which gives rise to thetyrelaim 20 Amendment Act which is set out in exhibiC-1. The
21 was objectively foreseeable as a reasonatpect, 21 date of the commencement of the disputeeisidite of
22 not a mere possibility at the time of thevaht 22 the passing of the Amendment Act which wasé the
23 corporate restructuring. 23 NOA, at paragraph 2) 13 August 2020. Thén@lat is
24 The seminal case is Philip Morris v Aald, 24 only seeking relief in this arbitration irspect of
25 Exhibit RLA-95; and the more recent caseSlofox 25 the damages caused to it by the introdudtiohe
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15:15 1 Amendment Act." 15:18 1 become the Amendment Act was not apprbeéate

2 The Respondent's admissions on the alfyseaess 2 July 2020; and that the draft bills were ndydept

3 issue will now be discussed. 3 secret, but were accessible only to a hawdful

4 (Slide 35) First, in lines 3 and 4 at pasph 131 4 high-level public officials."

5 of the Reply, the Respondent said: 5 It bears emphasising again that it's nomroon

6 "... the Claimant's position is that 'tae is 6 ground that the enactment of the Amendmenivast not

7 13 August 2020, the date of the Amendment Att' 7 foreseeable at that time when the Claimanentad

8 And then at lines 7, 8 and 9, the Respande 8 investment. Allin all, it is a further exatapf the

9 submitted: 9 Respondent taking points on jurisdiction whtchould
10 "... the common ground between the Paidithat 10 never have taken, especially when it purgddesnter
11 the relevant date to be used by the Tribimnassess 11 into arbitrations in good faith prior to thenendment
12 'substantive business operations' in thisgading is 12 Act, which | note in passing is a furthers@awhy

13 the date nominated by the Claimant -- 13 Aug020." 13 this dispute was completely unforeseeatilecatate of
14 Secondly, the Respondent made a furthmisaion in 14 the Amendment Act, with the consequencevitigt

15 line 6 at paragraph 132 of the Reply, whiels o say 15 significant amounts of Australian taxpayemngyhave
16 that: 16 been wasted fighting points which were baal emitter
17 "All that matters is the position as at 17 of fact and law.

18 13 August 2020." 18 The definition of "dispute" in the Noticg

19 (Slide 36) Thirdly, the Respondent adeditht 19 Arbitration clearly states that the disputeolves the

20 paragraph 144(a) (sic) of the Reply that tZ&p 20 termination of the 2020 Arbitration Agreemantl the
21 activities must be assessed as at 13 Augast'2 21 State Agreement Arbitration by the Amendn#eit The
22 The effect of the Respondent admitting in 22 dispute defined by the Claimant is the oidypuate

23 paragraph 131, and again at paragraphs t3242nof 23 which is before this Tribunal. All of thea@hant's

24 the Response on Preliminary Objections,ttieatiate of 24 claims arise from the passing of the AmendrAet and
25 the "substantive business operations" test is 25 nothing else.

Page 181 Page 183
15:17 1 13 August 2020, the date that the Amentivhetnwvas 15:19 1 A plaintiff in a court proceeding sett its

2 enacted, it's an admission by the Responhant t 2 complaint, which the defendant must answis.nbt

3 13 August 2020 is the date on which this dispu 3 open to a defendant to answer some diffe@mptaint.
4 crystallised, the date of the breach. Because 4 Likewise in arbitration, it's not open to tiespondent

5 13 August 2020 is the date of the breachjghis 5 to choose to answer a different complainigiothan

6 plainly also an admission that the disputsearout of 6 the complaint set out [by] the claimant innitgice of

7 the Amendment Act on 13 August 2020, as calatefor by 7 arbitration.

8 the Claimant. This is the dispute beforeTtibunal 8 The Respondent is purposely answerinffereint

9 in this arbitration. 9 complaint, as it is well aware. It has nomrsto the
10 (Slide 37) Fourthly, as earlier noted, th 10 real complaint made by the Claimant.
11 Respondent had, at paragraphs 132 and 2&1R¥ply 11 (Slide 38) The law relevant to the isstie
12 on Preliminary Objections, previously adndittieat the 12 foreseeability is discussed in detalil in@@mant's
13 Amendment Act was not foreseeable at the diintiee 13 Rejoinder, and previously in the Claimangsonse.
14 share swap and restructuring. Respondeintission to 14 The references to such discussion may bel fiouthe
15 that effect is recorded in Procedural Order4\ dated 15 Claimant's Rejoinder are, inter alia, aofef:
16 24 May 2024, at paragraph 37, which is Exi@hiA-261, 16 paragraph 71; paragraph 304; paragrapho362t
17 which states as follows: 17 paragraph 375; paragraphs 377 to 378; patagr0l and
18 "However, the Tribunal understands that t 18 402; paragraphs 528 to 531; and paragrafh®o317.
19 Respondent acknowledges that the fact qfaksing of 19 The Respondent's acceptance at parayBapif its
20 the Amendment Act per se was not forese¢albie 20 Reply that all that matters is the positibn a
21 Claimant at the time of the January 2019rRetsire. 21 13 August 2020 is an admission that thisésdate of
22 Indeed, referring to evidence already inréoerd and 22 breach, or the date on which dispute subjettie
23 in part furnished by the Claimant, the Regpon 23 arbitration crystallised or commenced.
24 concedes that the Amendment Act was not ptnakzed 24 There was not and could not be any dispugr
25 before March-May 2020; that the draft bifittkwvould 25 measures in the Amendment Act until the Amesat Act
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15:21 1 was passed, on 13 August 2020. All cldm<Claimant | 15:24 1 And that:
2 makes in this arbitration are claims firstugiot into 2 "... Is necessary to assess the criterion
3 existence by the Amendment Act. It followrefore, 3 foreseeability of a dispute in a restrictivenmer ..."
4 that it is the measures in the Amendment Aat are 4 Having accepted that the dispute arosefdhe
5 subject to this dispute. The Respondent, at 5 Amendment Act passed on 13 August 2020, tispdrelent
6 paragraph 241 of its Reply, has not admittetithe 6 is not permitted to say now that the AmendrAenis
7 Amendment Act was not foreseeable. 7 not a dispute for foreseeability purposesat Heing
8 To recap, having accepted that the dispnatge out 8 so, the Respondent's third preliminary olxjecin
9 of the Amendment Act passed on 13 August 2020, 9 relation to the alleged abuse of process @ema
10 Respondent is not permitted to say now tiet t 10 contrary to its own admissions and concessiés
11 Amendment Act is not a relevant dispute [for] 11 such, the third preliminary objection caripet
12 foreseeability purposes. The Claimant subthit the 12 maintained; it should therefore be dismissEus
13 first measure which breaches the treaty wilsitiefore 13 Tribunal must now dismiss the Respondentiseabf
14 the Tribunal defines the dispute. 14 process objections.
15 (Slide 39) The reference | make to "ite f 15 | have prepared a table, Madam Presigtergspect
16 measure"” is from the Clorox v Venezuela eatin 16 of the Respondent's [ad]missions on the puiitts, to
17 award dated 17 June 2021, which is Exhib&@B9, at 17 assist the Tribunal. If | can distributeopy of that
18 paragraph 450, which says that, while ibis n 18 table to the Tribunal and the Respondentait help
19 necessary for the dispute to have materiglise 19 them consider the submissions that I've made.
20 "... it is important to identify the firmeasure 20 | would also submit it may well be -- ve=been
21 or practice constituting the alleged breddh® 21 going for an hour and a half: it may be adjtime to
22 Treaty and to determine whether its adopiion 22 have a 20-minute break.
23 implementation was foreseeable at the [cijLd#de."” 23 THE PRESIDENT: Yes. We are not yet exactly hour 30,
24 The first measure constituting a bredche 24 but we can very well take the break now.
25 treaty in this arbitration is the Amendmeit.AAll 25 Is this part of your PowerPoint that yeyjust
Page 185 Page 187

1522 1 the claims made by the Claimant are astprence of and | 15:25 1 printed or is it something else, what gieinow
2 from the Amendment Act. 2 handing out?
3 As the Respondent has effectively admiitet that 3 MR PALMER: No, it's not part of the PowerPoi/e weren't
4 the Amendment Act dispute is the specific ulisefore 4 able to put it in that format.
5 the Tribunal in this arbitration [and] thagth 5 DRKIRK: We did upload it yesterday, though, as
6 Amendment Act as passed into law on 13 Aug080 was 6 a demonstrative.
7 not subjectively or objectively foreseeabléhi® 7 THE PRESIDENT: Oh, that's the demonstrative ybat
8 Claimant at the time of the share swap and the 8 uploaded yesterday?
9 restructuring in 2019, the critical date foe present 9 MR PALMER: Yes.
10 purposes, there can be no abuse of process. 10 THE PRESIDENT: Fine. Good.
11 In this arbitration, the Claimant's claionder 11 MR PALMER: Is it okay?
12 AANZFTA arise from a specific measure, betimg 12 THE PRESIDENT: Yes. The demonstrative has ngthi --
13 Amendment Act that gives rise to alleged direa of the 13 your opponents have seen it yesterday arelriatv
14 treaty, which is the dispute before this tindl. 14 raised any issue, and | don't see any, bedust
15 (Slide 40) In the Clorox arbitration, \éegnela 15 restates matters that are in the recordjrifierstand
16 unsuccessfully appealed [to] the Swiss Féderart 16 it correctly.
17 against the award of 17 June 2021. In dsnus 17 MR PALMER: That's right.
18 Venezuela's appeal, the Swiss Federal Golitg, 18 THE PRESIDENT: Just not found in this form ie tiecord.
19 decision of 20 May 2022, which is Exhibit RI142, 19 That's fine.
20 agreed at paragraph 5.2.4 with the arbiitalral's 20 Should we take the break now?
21 conclusions that for an abuse of processto b 21 MR PALMER: Yes.
22 established: 22 THE PRESIDENT: Yes? Fine. Let's take 20 misiutéhich
23 "... arestructuring must have beeneadmwiut with 23 means we would resume at -- let's say 3.Billesbit
24 a view to a specific dispute at a time wien i 24 more than 20.
25 occurrence was foreseeable." 25 MR PALMER: Okay.
Page 186 Page 188
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15:26 1 (3.27 pm) 15:54 1 objections that the Respondent has braaghe
2 (A short break) 2 Tribunal's jurisdiction.
3 (3.51pm) 3 The Tribunal has jurisdiction to hear @laimant's
4 THE PRESIDENT: So we are ready. 4 claim. Claimant's claims all start in tims,vee've
5 MR PALMER: Madam President, perhaps | can coetinu 5 said, from the passing of the Amendment Act on
6 THE PRESIDENT: Yes, please. 6 13 August 2020 by the Western Australian Gavent.
7 MR PALMER: Firstly, | must apologise: when yoked me 7 The Claimant brings its claims becauseAtnendment
8 about investor/investment earlier, | went backy 8 Act destroys the rule of law, and we needtbagat the
9 work and | left out two paragraphs of my sugsian. 9 rule of law and our system of internationaldie
10 On reviewing it, there are two items frgtiould 10 resolution by arbitration, which protectsove
11 bring to your attention, which | intendectog to 11 $28 trillion of world trade and, importantyromotes
12 your attention. And that was: in our Rejeinih 12 peace and cooperation among nations.
13 paragraphs 147 to 157 and in our Response, 13 The Claimant's Response and Rejoindarlglset
14 paragraphs 271 to 247, we set out all thwrimdtion 14 out the Claimant's case. The Tribunal mpglyahe
15 about contribution, investor et cetera. hat time 15 law to the facts in reaching its conclusiiamiss the
16 | was about to refer the Tribunal to thosageaphs. 16 objections and grant the Claimant the réliséeks.
17 THE PRESIDENT: Thank you. 17 The Respondent, in contrast to the Claiipfeas not
18 MR PALMER: Thanks very much. 18 provided any facts, but has made admissipos which
19 So in essence, the Claimant's posititimaisthe 19 the Claimant relies. The Respondent hasyalliaown
20 facts are agreed, and the law should beegpfithose 20 the matters the subject of the admissiortscanld
21 agreed facts. 21 have made them earlier; indeed, it was obbliggood
22 Moving on, the Claimant is here todaggstablish 22 faith to make them earlier to the Triburlathe
23 its right to have its claims heard. It'swihout 23 Respondent was undertaking this arbitratiagood
24 some risk that the Claimant and even |, @s th 24 faith, it would have done so.
25 Claimant's representative, are here. 25 It's helpful to consider the impact @ th
Page 189 Page 191
15:52 1 | refer to the Amendment Act, whichuiees 15:55 1 Respondent's admissions on this arbitratieerms of
2 Clive Palmer and the Claimant's subsidiades t 2 costs, wasted resources, increased damathesfiorm
3 indemnify the State against any losses, @sts 3 of interest. If the Respondent had not taten
4 liabilities, inter alia, including those arigifrom 4 objections to jurisdiction, which it shouldtiave
5 international treaties or international langl dor any 5 done, the Claimant's claim for interest almoeald have
6 loss or cost or liability relating to the pags of the 6 not increased by $12 billion, Respondent wowichave
7 Amendment Act. These are in Sections 1422%nd 23 7 incurred millions of dollars of cost at taxpeg/
8 of Exhibit C-1, being the Amendment Act itself 8 expense, and the Tribunal would not have biaal
9 | say these things because the Triburedsito 9 with all the matters it has since the makifithe
10 recognise the extraordinary and unprecedented 10 Respondent's objections in 2023.
11 circumstances of this case and the Respdadent 11 The Claimant respectfully submits that it
12 objections, which are all an ill-founded atpe to 12 important for future arbitrations that thigbtinal
13 avoid liability for damage caused to the @kt by the 13 give a clear message that this type of dekecially
14 Amendment Act. The Respondent's objectien ar 14 when we consider Respondent's admissionsaaatiict, is
15 themselves, in our view, an abuse of proesggcially 15 not acceptable in investor-state arbitrations
16 in light of their own admissions, which thrayst have 16 The Tribunal should not allow itself ® b
17 known before they lodged their application fo 17 sidetracked or misled by the Responderis nibt
18 a preliminary objection. 18 necessary for the Tribunal to go beyond timeissions
19 The Respondent's objections are consisitémthe 19 that the Respondent has made.
20 respondent's conduct as can be seen incatbes, such 20 The law that is applicable to those adiois and
21 as Timor-Leste, and including Exhibit CLA-1&1d 21 the objections demonstrates that the apateprourse
22 Exhibits C-55 to C-61, and all of the resttef 22 is for the Tribunal to dismiss the Resporident
23 matters that Claimant has raised before tiifial in 23 objections and grant the Claimant the réliséeks,
24 the Claimant's interim measures applicatitime 24 as set out in paragraph 724 of the Rejoindén,the
25 Claimant is nevertheless here to responsitsyver the 25 proviso that costs should be awarded to taen@nt on
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15:56 1 an indemnity basis. 15:59 1 case authorities on this issue. In thgard, | refer

2 The Claimant's submission is that it mperly 2 the Tribunal to the Rejoinder at paragraphBat. the

3 documented the Claimant's case in the Claimant 3 present purposes, it's sufficient to note timat

4 Response, Rejoinder, and the Claimant's exgaotts, 4 Claimant's evidence establishes that it aeduand

5 witness statements and the references tatheelied 5 owns shares in Mineralogy.

6 upon. The Claimant respectfully submits that 6 (Slide 43) The share purchase agreement,

7 Tribunal should forthwith dismiss the Respanige 7 Exhibit C-562, shows the Claimant's propenig a

8 objections and grant the Claimant its relief. 8 legitimately purchased shares in Mineralogyrfr

9 If the Tribunal nevertheless forms thewibat it 9 Mineralogy International, and the Respondertschot
10 cannot dismiss the Respondent's objectidaky sdter 10 dispute this. As the share purchase agreesatnout,
11 considering the Respondent's admissionshenidw, the 11 in consideration for the share transfer Gla@mant

12 Tribunal must read and consider all the nwdtéied 12 issued to Mineralogy International 6,002,8B6res,

13 and relied upon by the Claimant in this aaibn, 13 fully paid, in the Claimant.

14 especially the Response and Rejoinder. 14 (Slide 44) Exhibit C-63 at page 158 seits

15 To assist the Tribunal in that procesd,ta the 15 a meeting on 29 January 2019 at 10.00 are. Th

16 extent that it is necessary, | shall now thke 16 Claimant's then directors, Mr Mashayanyikalesr of
17 Tribunal to some of the key factual exhibitsthe 17 the meeting, myself and Mr Tan, resolvedsoi¢ to

18 record to prove the Claimant's case. 18 Mineralogy International Limited new ordinatyares in
19 This is another point at which the poaited 19 the Claimant as consideration for the purelwishe
20 above can be made again: that the treatglieaiving 20 fully paid ordinary shares in Mineralogy.
21 rise to the Claimant's claims to be arbittate only 21 The number of ordinary shares to be thsuss the
22 those which commenced with and are causdiaeby 22 same, and had the same value of the shatesehe
23 Amendment Act. 23 being purchased. All necessary actionssteeishe new
24 As previously mentioned in support of plsition 24 shares and to change them took place contamgmusly
25 on the preliminary objections, the Claimaant produced 25 on settlement. All other resolutions to ity
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15:58 1 a large amount of factual evidence. Thigrasts with 16:00 1 document and approve the transaction edound in

2 the Respondent's reliance on so-called "éxpert 2 a document known as annexure A which wastedthto the

3 evidence, which amounts to little more thasl@vant 3 Notice of Intent; see Exhibit C-63 at page3 tt5168.

4 speculation and hypothesis. It is for thasmn that 4 There can be no dispute -- and the Regmbnd

5 the Claimant maintains that Respondent's eéxper 5 accepts, as was admitted in paragraph 64&dRéply --

6 statements are simply not relevant to theuhidlis 6 that the transaction was both lawful and éffec The

7 task in this jurisdictional phase. Hypothesid 7 Claimant acquired the Mineralogy shares andiged

8 generalisations simply cannot override or rowert 8 consideration to Mineralogy International Ltieai for

9 clear factual evidence of what actually happeas 9 that purchase.
10 provide by the Claimant. 10 It is recalled that the meaning of "ingent" in
11 Investor/investment. 11 AANZFTA under Atrticle 2(c) of Chapter 11 isry broad
12 To start, the evidence establishes tieaClaimant 12 and encompasses "every kind of asset", imguhares.
13 is a Singapore entity with an investment ursthalia. 13 The evidence is clear that the Claimantngegiorean
14 The claim is therefore, prima facie, an itmewith 14 company, owns the shares in Mineralogy, astrAlian
15 a covered investment under the treaty. Tabksh 15 company. The Claimant paid a consideration o
16 jurisdiction, the Claimant is required toyeat is 16 $6,002,896 for these shares, the same amasting face
17 a company incorporated in Singapore. 17 value of the Mineralogy shares; see Exhiks8¢C
18 (Slide 42) Exhibit C-70 is the Claimant's 18 annexure A, exhibits 11, 14 and 16.
19 certificate of incorporation as a Singaporganpany. 19 There was nothing nefarious, dishonesven
20 This is not disputed, and satisfies the reguent of 20 unusual about this transaction. This wa®peply
21 Articles 2(d) and 2(f) of AANZFTA: that thdd@mant is 21 documented, legitimate share swap, a comnemhanism
22 a juridical person of a party. 22 used when structuring a corporate group. shaee swap
23 The Claimant is also required to esthtiligt it 23 most certainly was not a sham, as allegetidy
24 has made an investment. The Rejoinder askhtdbe 24 Respondent.
25 meaning of the word "investment" in the cehsnd the 25 In short, the evidence establishes HeaCtaimant

Page 194 Page 196

53 (Pages 193 to 196)

Trevor McGowan Amended by the parties



Zeph Investments Pte Limited -v- The CommonwedftAustralia

Day 1 -- Hearing on Preliminary Objections PCA Chige 2023-40 Monday, 16 September 2024

16:02 1 meets all the definitions of an "investantler the 16:05 1 instead of paying a dividend to the Clama he
2 treaty, and has an investment in Australiae T 2 Claimant did so in 2019 and 2020. The regwiat
3 Respondent is unable to rebut the evidenceanas 3 signed by the Claimant are exhibited in Exttibb46
4 mentioned earlier, has resorted to strained 4 for 2019 and Exhibit C-547 for 2020.
5 interpretations of the phrase "make ... apstment” 5 (Slide 47) Exhibit [C-]563, clause 22.&s
6 in Article 2(d) of AANZFTA. This point is adelssed 6 | explained in detail in my sixth witness staent,
7 separately, and discussion of the law, irRéminder. 7 clauses 22.3 and 29 of the Mineralogy cortiitu
8 But suffice to say the law is clear: the Claint's 8 permit me, as a director of Mineralogy, toiadhe
9 acquisition of Mineralogy's shares is suffiti®o meet 9 best interests of the Claimant, which in argné
10 any requirement of the Claimant to make a&astment. 10 always aligned with Mineralogy's best intezedt is
11 I will further visit this matter in outosing and 11 in Mineralogy's best interest to have morelfu
12 invite the Tribunal to make any questiony tinay have 12 available to pursue its activities, and ndtdve to
13 in this regard. 13 borrow money.
14 Ongoing contribution. 14 (Slide 48) As | confirmed in paragraphoBeény
15 If we consider ongoing contributions du&ion to 15 sixth witness statement:
16 the acquisition of the Mineralogy shares,Gl@mant 16 "In deciding to recommend a dividend and/
17 has not been a passive investor in Mineraldigyas 17 approving the 2019 [or] 2020 Accounts, | aeing as
18 continued to invest both in terms of retuand active 18 a director of Mineralogy and the Claimanttfe
19 management. 19 benefit of the Claimant in accordance witteRa2.3 of
20 Under AANZFTA, returns that are invesaee 20 the Mineralogy Constitution. At all timeadted in
21 classified as a separate investment in agnoedwith 21 the best interests of the Claimant to enjsbad]
22 Article 2(c). Returns are defined in Arti@lg) as 22 profits of Mineralogy would be reinvestedinstralia
23 amounts yielded by an investment, includirgdits and 23 to enhance the value of the Claimant's invest in
24 capital gains. 24 Mineralogy's business and Mineralogy shanesed by the
25 (Slide 45) At paragraph 4.5 of the fidskett 25 Claimant.”
Page 197 Page 199
16:03 1 statement is a table which highlightseiwnings and 16:06 1 It is clear that the retention of fisénd/or
2 reserve balances of Mineralogy's consolidéteahcial 2 payment of dividends was undertaken in thén@lat's
3 accounts for the years 2019 and 2020, whictvsithe 3 and Mineralogy's best interest. The dividehjdist
4 retained earnings in the company. 4 $8 million declared in 2020 was to pay offaagroup
5 Mr Birkett confirms in his supplementaeport, 5 loans between the Claimant and Mineralogyis Was
6 dated 2 August 2024, that retained profits beleft 6 clearly done in the interests of both the @&t and
7 in a subsidiary company by the parent and bgede 7 Mineralogy.
8 subsidiary company to further its activitidiss 8 The act of approving the Mineralogy acdeuwwith
9 a normal business parlance. This is partigula 9 retained profits, and thus forgoing a divideedn
10 an investment by the parent in the subsidiary 10 act of investing the yields under the tredyn the
11 Itis also clear that by making more fuadailable 11 plain words of the treaty, the retained psofi
12 to Mineralogy, it was also in the best instsaf 12 constitute separate investments in Mineralogy
13 Mineralogy, and of the Claimant and its ifnwesnt. 13 | emphasise the use of the word "retdipeafits,
14 Moreover, in accordance with the plaimdgaof 14 which means the profits were made by the emypand
15 Article 2(j) of AANZFTA, these retained prigfiare 15 retained within the company. And that retérectly
16 indeed profits that are yielded by the inwvesit, 16 to the treaty provision. | think that's enpbrtant
17 profits shared by Mineralogy as a resultof i 17 point: they were retained profits. This red®ith the
18 activities. These profits are availabled¢o b 18 intent and the plain meaning of the treabyision,
19 distributed to Mineralogy's sole shareholttes, 19 and it is the only plausible reading of AANIZE
20 Claimant, through cash or other equivalets, 20 Thus, the Claimant not only made anahiti
21 confirmed by Mr Birkett in his second report. 21 investment in Mineralogy, through its pur@haéthe
22 (Slide 46) The Claimant must approvesifieual 22 shares from Mineralogy International Limit&dlso
23 accounts of Mineralogy in which a decisionetain 23 made further investments through approviegétention
24 profits is formalised. And the Claimant eely 24 of profits, retained earnings to be used lyekhlogy
25 approved retention of these profits of Mileyg 25 to further its investments in Australia.
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16:07 1 I'll now deal with the question ofiaet 16:10 1 wages. The Respondent cannot overcorse fhets; they
2 management. 2 are supported by clear evidence.
3 In the Claimant's Response and Rejoinder o 3 (Slide 52) Exhibit C-95, page 3: the Clairhalso
4 Preliminary Objections, the Claimant providesails of 4 has in place relevant insurance policies ditlip
5 a number of senior executives that have ilbsth 5 liability, workplace accident and general bass
6 the Claimant and Mineralogy. In that regaréfer to 6 insurance. These policies are on record end a
7 the Response at paragraphs 74 to 81 and pphesg?48 7 exhibited at Exhibit C-95. Again, it is théanant
8 to 249, [and] the Rejoinder at paragraphst@227. 8 who holds these insurance policies. The Glatis
9 The economic reality of these dual radethat the 9 business is in Singapore. It is clearly sstartive
10 Claimant is constantly engaged with and weglin 10 business, and not a sham as alleged by SpoRdent.
11 Mineralogy's operations. It is also wellegated that 11 At Exhibit C-96, there is a bundle of aggment
12 active management of a subsidiary includpsiaping 12 letters of various professional service piexs, from
13 and removing directors. Under Mineralogy's 13 PwC to Allen & Gledhill. To suggest thatsueputable
14 constitution, the Claimant has the powerpomt and 14 firms would be engaged with a sham or a fag@tighly
15 remove Mineralogy's directors, and it doeaspart of 15 insulting at best, and defamatory at wovghen such
16 its active management of Mineralogy. In fatit 16 allegations are made and not particulareed are
17 current directors of Mineralogy have beeroagpd by 17 without evidence, it represents sharp practic is
18 the Claimant. 18 embarrassing.
19 (Slide 49) C-522 shows the current dinecof 19 (Slide 53) The Claimant also producesiahn
20 Mineralogy. All those directors were appethby the 20 independent audited accounts on a stand-bhsis,
21 Claimant. Itis clear that Claimant activelgnages 21 which have all been provided to the Tribunal
22 investments in Australia and is not a passivestor. 22 Exhibits C-79 and [C-81], together with tloasolidated
23 We can further consider the denial offfien 23 accounts.
24 [objection]. The factual evidence in theorelcclearly 24 (Slide 55) In 2019 to 2022, the most meegdited
25 establishes the existence of the Claimauliistantive 25 accounts are at Exhibit [C-]579.
Page 201 Page 203
16:09 1 business in Singapore. 16:12 1 (Slide 53) Exhibit [C-]79: in June 20the
2 (Slide 50) Exhibit C-77 is a copy of thai@ant's 2 Claimant had total assets worth around SGDndln.
3 business profile in Singapore, held by they&nore 3 The cost of investment in Mineralogy is reeatet
4 Accounting and Corporate Regulatory Autholtyown as 4 SGD 5,803,894; Exhibit [C-]79, page 16. Tiusre was
5 ACRA. It shows the Claimant's registeredoefiis at 5 independently audited by Hall Chadwick asuae22020,
6 80 Genting Lane, Singapore. This office isroguring 6 shortly before the Amendment Act was passed.
7 normal business hours. 7 (Slide 54) The Claimant's assets, exctudin
8 The same exhibit shows the Claimant hasse 8 Mineralogy shares, had a value of SGD 19.liamjl
9 directors, two of whom are resident in Singapo 9 Exhibit [C-]81, page 7. Not only does thiswh
10 Mr Quek Ser Wah Victor -- it's "Victor Queittually, 10 a substantive business: it shows the Clalmnsiness
11 from a European point of view, and it shdagd 11 was growing at the time the Amendment Act passed.
12 "Ms Loh Chan". 12 (Slide 55) Exhibit C-579: the businesstitmes to
13 The same exhibit also shows that then@lat's 13 grow, with assets valued at over SGD 173anijlland
14 auditors are Singapore Assurance PAC, amdhtha 14 income now at over SGD 12 million. This desteates
15 Claimant's company secretaries are Yee K@phibe Ang 15 the Claimant's real -- very real -- and geeaui
16 and Zhe Lei Tan, both of Allen & Gledhill8ingapore. 16 connection with Singapore since it was first
17 (Slide 51) The relevant government agenicave 17 incorporated.
18 issued the Claimant with all licences reqltce 18 These accounts also provide detail cfigids
19 conduct its business. Copies of these lexace 19 received by the Claimant from the SingapareeBxment
20 recorded in Exhibit C-94. These licencedsmeed to 20 during the Covid-19 pandemic. This in itéelf
21 the Claimant itself, not to the joint ventore 21 sufficient to combat any assertion that than@ant is
22 Kleenmatic. It's the Claimant that holdsréguired 22 a sham or lacks any genuine connection tgapore. If
23 licences. The Claimant employs the staftlirectly 23 the Claimant were a shell or a sham, asaalleg the
24 receives government [subsidies]. And théntlat 24 Respondent, with no genuine connection tdtisess
25 itself pays all employee-related contribugiand 25 in Singapore, it would have not received such
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16:13 1 significant subsidies from the Singapooz&snment 16:16 1 authorised to enter into contracts onlbehthe
2 during the period. 2 joint venture; see clause 9 of the joint vemtu
3 As demonstrated by the discussion ofahedn 3 agreement.
4 denial of benefits in the Rejoinder at parplgsa276 to 4 (Slide 58) As stated previously, the Claitn
5 285, this information alone -- indeed, mudslthan 5 established a 90% interest in the joint ventivlost
6 this -- has been deemed sufficient to establis 6 of the employees of a previously existing heiss were
7 a substantive business. 7 transferred to the Claimant in accordance aldbse 24
8 (Slide 56) But there is far more evideincthe 8 of the joint venture agreement. Those previou
9 record of the Claimant's business in Singapore 9 businesses ceased to exist.
10 Note 12(b) of Exhibit C-80: the record estitas that 10 (Slide 59) Exhibit C-88 contains a staffort
11 the Claimant first purchased three engingaimpanies 11 which shows the Claimant employed aroundpEsple at
12 for the sum of $3.6 million, which is in ndt(b) of 12 the time the Amend[ment] Act was passed. réberd
13 the consolidated accounts of the Claimanti®rear 13 also contained the employment contracts 6fetdployees
14 ended 30 June 2019. These engineering caespaere 14 that were transferred from the minority joiahture
15 connected to Singapore's lucrative shippidgstry, 15 partners to the Claimant shortly after thetjeenture
16 [which] the Claimant was interested in exipigrand in 16 agreement was entered into.
17 which it saw wider synergies within the Miaegy 17 Exhibits R-618 to R-763: currently thei@lant
18 Group. The business, employing around 6plpén 18 employs around 300 people in Singapore. st of
19 total, had a significant potential. 19 employing so many people, the Claimant hadema
20 When the Claimant purchased these bussiagthey 20 significant contributions on behalf of theseployees
21 had a combined revenue of around $4.5 mifiemyear; 21 to the Singapore Government's superannustiteme, the
22 see the Response at paragraph 430, and BxBibi2, 22 Central Provident Fund, or CPF, as it is kmowhe
23 C-543 and C-544. However, shipping was duostry that 23 documents at Exhibits C-89 to C-93 providdece in
24 was struck particularly hard by the Covidea®demic, 24 detail of these payments. In the finanat@nending
25 and the business ceased after the Amendnectmias 25 30 June 2021 -- it was the financial yeawtiich the
Page 205 Page 207
16:15 1 passed in October 2020. 16:18 1 Amendment Act was passed -- the Claimaiatgmployee
2 While the engineering companies were ahher 2 contributions to the CPF of more than $500,000
3 affected by the Covid pandemic, and were digtgd in 3 The Claimant operates a successful clganisiness
4 2021, they were still operating in August 20Zhkey 4 in Singapore. The fact that it, inter aliapéoys
5 are no less a business activity because #ileg f 5 cleaners simply shows it's a genuine busin€lsre is
6 Doing business entails a risk, and a finarfaiaire 6 nothing in Article 11 of the AANZFTA that reiges the
7 is evidence of that risk. 7 Claimant to operate any type of business @l@maes in
8 (Slide 57) On 24 January 2020, the Clatman 8 Singapore. And the case authorities are thear
9 established a joint venture, having a 90%éstan 9 a substantive business for denial of bengtitposes
10 the joint venture. The joint venture is achanism 10 does not have to be in the same sector as the
11 where each party has a direct interest ibtsiess 11 investment.
12 themselves and is responsible for partseobtlsiness. 12 The fact is the Claimant operates a genui
13 The joint venture agreement, Exhibit C-4&®s sut the 13 profitable and substantive business in Siogaand
14 terms on which the joint venture operatedegsired 14 has done so for the last five and a halfsye@he
15 under the agreement. 15 Claimant's business has a real, genuingdink
16 The Claimant, as the manager and segiir j 16 Singapore, and it has expanded since Ja@0&8y when
17 venture partner, took over all aspects ofagmy the 17 the Claimant commenced operations in SingapBach
18 business, as defined in the joint ventureemgent, 18 year it has expanded and increased its gefioks in
19 inter alia, in clauses 12, 14, and the joamtture 19 Singapore.
20 agreement itself. 20 I will now illustrate to the Tribunal ti@aimant's
21 The Claimant had a 90% interest in afitjeenture 21 links to Singapore and its employees by dyiskowing
22 property and is liable for 90% of all thenjoi 22 a short video of the Claimant's Chinese NearYarty
23 venture's costs; see clause 5 of the jointuve 23 which was held in Singapore earlier this y&re link
24 agreement. 24 was provided in paragraph 275 of the Rejoinde
25 The Claimant was the only joint ventuaetiper 25 (Video played)
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16:22 1 This video shows that the connecticBihgapore is 16:24 1 position is that when the law and [faets] applied,
2 real, genuine and growing. It shows the Clait's 2 the Respondent's objections are all defeated.
3 annual Chinese New Year party earlier this.y&au 3 (Slide 62) It's curious that the Respondeakes
4 can see here that those who are employeceb@léimant 4 a series of unfounded and unparticularisedjations
5 in Singapore work day-in and day-out, for@amant 5 against me and others in respect of a shdravd
6 in Singapore. 6 a long-standing commitment to public servicd a
7 Present at the party are Victor Quek and 7 a proven track record in business of 40 years.
8 Ms Loh Chan, the Claimant's Singapore-basedtdrs, 8 (Slide 63) Exhibit [C-]65. Indeed, it was
9 as well as Mr Declan Sheridan and Bernard \Wovg of 9 inter alia, these very qualities that led ®lmeing
10 the Claimant's Australian-based directors.Skiridan 10 recognised in 2012, by the Australian Govexmim
11 is also Mineralogy's head of finance andnfiel 11 magazine, as the "Entrepreneur of the Decadeset
12 relationships. 12 out in Exhibit [C-]65.
13 In considering the issues before theuTdl it is 13 (Slide 64) And becoming the fifth weadti
14 important for the Tribunal to always rementbet the 14 Australian, as confirmed in the Australiandficial
15 well-established view in Western Australiepto the 15 Review "Rich List", Exhibit C-481. These saqualities
16 Amendment Act was that the State Agreementdvaever 16 culminated in the Sino Iron Project, whictalves the
17 be changed unilaterally by Parliament. Thigecause 17 largest investment in the world made by Chingide of
18 no such agreement had been changed in thear0- 18 China.
19 history, because governments over generatemhgiven 19 I have now been involved in businessrfore than
20 representations to international investaas tte 20 40 years. Projects which | have initiatedantrolled
21 Government would never unilaterally changeate 21 during that time have contributed to thectiox
22 agreement. State agreements had provisigher that 22 indirect creation of more than 40,000 jobAustralia,
23 could only be amended by consent. 23 and more than $10 billion of investment ia th
24 (Slide 61) The Tribunal should read theaw paper 24 Australian economy. These matters are séhou
25 of the former Premier of Western Australia, 25 paragraph 17 of my fifth witness statement.
Page 209 Page 211
16:23 1 Mr Colin Barnett, to properly be informeal this 16:25 1 (Slide 65) | was Adjunct Professathat[Faculty]
2 matter. Mr Barnett's paper was publishethén t 2 of Law and Business at Deakin University ictfia,
3 Australian Mining and Petroleum Law Associatiéearbook 3 Australia from 1 August 2002 till 1 August B)@nd
4 in 1996, where he states, in Exhibit C-104lenrthe 4 again from 12 February 2009 to 1 February ZQt&4).
5 heading "Project security": 5 | was appointed Adjunct Professor at Bond Brsiity in
6 "Whereas other statutes are able to begelbat 6 Queensland in June 2008 (C-577).
7 will, the provisions of State Agreements anly @ble 7 (Slide 66) | was also elected a "Livingdibiaal
8 to be changed by mutual agreement in writegtgvben the 8 Treasure" of Australia, and declared as syc ol
9 parties to each State Agreement ... Stateefugats 9 conducted by the National Trust of AustraliaGg).
10 therefore provide certainty that ground réteghe 10 The award is given following selection byopular vote
11 life of each agreement project cannot begiddn 11 of the people of Australia.
12 unilaterally." 12 (Slide 67) Following the largest swingp6t3% in
13 The former Premier goes on to say, utigeheading 13 Australian political history, | was electeddlaMember
14 "Inviolability", at page 321 of Exhibit C-104 14 of the House of Representatives of the 4dtlident
15 "Unlike other statutes of Western Ausrdiat can 15 of Australia. | was leader of the party, araheld
16 be changed by Parliament, State Agreemenisgns can 16 a balance of power in the 44th Parliament.
17 only be amended by mutual agreement by thiepa 17 During my time as a Member of the Houfse o
18 thereto." 18 Representatives, | served on the Parliamentar
19 The Respondent placed 865 exhibits asrdec 19 Committees: the Committee on Economics from
20 consisting of 7,173 pages of exhibits. 1flihose 20 4 December 2013 till 9 May 2016, the Stan@ogmittee
21 exhibits have no relevance in respect ofa@mant in 21 on Infrastructure and Communications from
22 this arbitration, and it's curious why thesgandent 22 4 December 2013 to 13 October 2015, andadinée Select
23 has filed them. 23 Committee on Trade and Investment from 2 li@nt@014 to
24 Notwithstanding having regard to the Resient's 24 9 May 2016. | retired from Parliament in 201
25 admissions and the Claimant's uncontesteldese, the 25 The Parliament of Australia acknowledgsdservice
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16:27 1 to the country and contribution to Parkam That 16:30 1 through the Western Australia legislatbetyween
2 recognition was issued in writing under theharity of 2 5.00 pm on 11 August 2020 and 13 August 282@id of
3 the Speaker of the House of Representativibthen 3 the usual committee processes.
4 President of the Senate. You can see EXBibit for 4 The Claimant and Mineralogy were unawdre o
5 a copy of that. 5 Quigley's idea of legislative interventionxtieto the
6 (Slide 68) The Australian Financial Reviewhich is 6 Premier on 23 May 2020. The Claimant and Kilogy did
7 Australia's leading financial newspaper, @itgs each 7 not know that the idea had been developedghrdune,
8 year a "Power Index". And in 2014, | was secio the 8 July and August 2020 by a select group of ¥'ast
9 Power Index, after then Prime Minister Tonybéth 9 Australian officials who were secretly promatigg the
10 (C-576). 10 Amendment Act.
11 (Slide 69) Until May 2017, | was the vabrl 11 Having had the idea of the Amendmentifct
12 secretary general of the World Leadershiaade, 12 May 2020, Western Australia was pretendingnigage
13 which is part of the Club of Madrid, an ing# of the 13 with the State Agreement Arbitration arbifyedcess,
14 largest number of former heads of governrokanhy 14 while at the same time going to extreme lengh
15 organisation currently operating in the worlthe 15 maintain secrecy of its real agenda: the plgation
16 World Leadership Alliance's objective is tipgort and 16 and passage of the Amendment Act to termthatevery
17 foster democratic values and the rule oftlemaughout 17 process. The Respondent's Statement omiPraty
18 the world (C-68). 18 Objections has not mentioned this subteréfiigd.
19 During my term as secretary general ®\forld 19 Respondent has not put forward any evideooe f
20 Leadership Alliance | worked closely with guesident, 20 Mr Quigley or Mr McGowan, or any other Weater
21 Wim Kok, former prime minister of the Nettzrtls from 21 Australian government official, to otherweselain
22 1994 to 2002; vice president Jennifer Maripi8f, 22 Western Australia's actions in May [to] Aug2@20, or
23 former prime minister of New Zealand from 799 1999; 23 at any other time.
24 and Vaira Vike-Freiberga, former presidentatiia 24 In those circumstances, the Claimant $tshihat,
25 from 1999 to 2007. 25 leaving aside the Respondent's admissioasdieg lack
Page 213 Page 215
16:28 1 The chairman of the World LeadersHifaAce in the 16:31 1 of foreseeability, it must inevitably Inéerred that
2 Club of Madrid was the former president Withi&linton, 2 Western Australia knew that the measure givisgto
3 president of the United States from 1993 @120 3 this treaty claim was not foreseeable, ankl too
4 During my involvement with the World Leadegshi 4 deliberate steps to ensure that it remainTéey must
5 Alliance, over 90 distinguished, democraticalected 5 have known it was not acting honestly in naidiag the
6 former presidents and prime ministers fronc@ntries 6 Claimant, in breach of the arbitration agreetyia bad
7 assisted in spreading democracy and the fildsvo 7 faith. The Respondent's objections have avioagn
8 throughout the western and eastern world. 8 unarguable in light of the admissions, ag always
9 (Slide 69) I'm also a former director loé t 9 known.
10 John F Kennedy Library Foundation of Bostorthe 10 Having successfully pulled off, as thay,s
11 United States of America (C-69). 11 a "Trojan horse" manoeuvre, as per Quigtexs to
12 In any event, especially following thesRendent's 12 pass what Quigley and McGowan acknowledgéukat
13 admissions, the Claimant takes issue witbfall 13 12 August 2020 media conference to be aa@xtinary
14 Respondent's expert evidence as not beiegaral or 14 measure, the Respondent cannot then be toesasl that
15 factually supported, and for that reasorClagmant 15 the Claimant should have seen the AmendmenibA
16 has not sought to cross-examine any of tepdRelent's 16 something like it, was coming along.
17 witnesses. 17 The Respondent's plea of bad faith andeabf
18 When discussing what would become thersiment Act 18 process by the Claimant is the height of byipg if
19 on 23 May 2020, a text exchanged between Qolgley, 19 the Respondent's own duplicity to connecsttuation
20 the Attorney-General of Western Australial an 20 and deceive the Claimant is considered.tHaravords,
21 Mark McGowan, the then Premier (C-432), cadiet! with 21 Western Australia has gone to considerabigthe to
22 the agreement that absolute secrecy wae @fsttence 22 keep the prospect of any amendment to the Sta
23 for a "very small legislative amendment" tvauld be 23 Agreement adverse to Mineralogy a secretewitw
24 "a poison pill for the fat man”, Mr Palmer. 24 maintaining that Claimant should have expktitat it
25 The Amendment Act was passed in extragenagy 25 was likely that such extraordinary, unprecéeid
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16:32 1 legislation be passed. 16:35 1 objections and see them for what theyaalast-ditch
2 The Respondent's position is incongruods a 2 attempt to avoid liability for an unprecedehte
3 unsupportable. The Respondent has alwaysrktiwat the 3 draconian and, quite frankly, shocking Amenaitdect
4 Claimant had a substantive business in Singaa was 4 which sought to shatter the rule of law angsab
5 an investor with substantial investment intfali&. 5 political power to strip the Claimant of igsful
6 Determining these preliminary objections exéfore 6 rights.
7 very straightforward. The Respondent's ciasplyg 7 In conclusion, by reason of the mattershiah
8 cannot succeed when the correct law is apfi¢tae 8 | have referred, it is clear that the Tribumz
9 established facts. 9 jurisdiction to hear the Claimant's claimheT
10 In conclusion, | respectfully submit tivaits 10 Respondent's preliminary objections shouldismissed,
11 written and oral submissions, the Claimaststewn 11 the Tribunal should grant the Claimant thiefré
12 that it is uncontested that the Claimant has 12 seeks, and the matter should proceed tormfem the
13 legitimately acquired the shares in MinergJgand] 13 merits. Itis what itis. The Claimant ress its
14 has also reinvested significant amountshiteralogy 14 rights and its remaining time today to pregar
15 in the form of retained profits, which arertiselves 15 cross-examination and other ways in the hgari
16 investments. There is and can be nothing meguired 16 Thank you, Madam President.
17 to make an investment or be an investor URA&IZFTA, 17 THE PRESIDENT: Thank you.
18 on the plain language of the treaty, properly 18 Do my colleagues have questions for MmBaat
19 interpreted. 19 this stage, in clarification or ...? No?
20 The Claimant is an investor with an invesit and 20 MRKIRTLEY: They can wait, | think.
21 is entitled to bring this claim. This objeatmust be 21 THE PRESIDENT: Yes. If they can wait, yes, ‘thédr you
22 dismissed. The Claimant has already showorigeany 22 to say. Yes, good.
23 shadow of doubt that it has, and had aebkdlant 23 Fine.
24 times, a real, genuine business and link SKittigapore. 24 Then I think that completes our day fatay.
25 It is not a shell company but a substantiifyethat 25 Tomorrow morning we will start with the exawation of
Page 217 Page 219
16:33 1 employees hundreds of people, operatagea and 16:36 1 Mr Palmer, and then hopefully we will haivee to also
2 profitable business on a day-to-day basis hasd 2 examine Mr Birkett tomorrow. We have provided
3 Singaporean-based directors and company agegethat 3 a continuation in case it is needed. Butlwed
4 ensure its Singapore operations continuedw gnd 4 tomorrow how we proceed; unless the Resporndamis to
5 prosper. 5 give an indication of the examination time?
6 The Respondent's "sham" allegations aeplde 6 DR DONAGHUE: We're content with what you saidréheWe!'ll
7 flawed and must be rejected. The Claimangiess 7 have to see how we proceed. But we have @thon the
8 operations are substantive by any measurdaand 8 basis that we hope it will be possible to clatepthe
9 exceed the standards set in the settled judspce on 9 cross-examination tomorrow.
10 this issue. There is simply no basis forReepondent 10 THE PRESIDENT: It would be neater in terms af ou
11 to deny the benefits under the treaty. ®hjsction 11 organisation, absolutely.
12 must be rejected. 12 DR DONAGHUE: Yes.
13 Finally, the Amendment Act was not foesgge, nor 13 THE PRESIDENT: Fine. Is there anything els¢ yoa wish
14 was the dispute which emanates from it. $hauld be 14 to raise before we adjourn for the day?
15 agreed. This dispute arises solely out@fimendment 15 DR DONAGHUE: Not for our part, thank you.
16 Act. The Claimant's claims are based ondtraothing 16 MR PALMER: Not from our side, Madam President.
17 else. Itis impossible to define the dispatany 17 THE PRESIDENT: Not from your side.
18 other way, and impermissible to suggestttfetispute 18 Then | wish everyone a good eveningvemdee each
19 is some broad, nebulous disagreement orrdis&iween 19 other tomorrow and we start at 9.30 agaioodBye,
20 the parties. 20 everyone.
21 The law, particularly the Swiss law, lsaz: the 21 (4.38 pm)
22 specific dispute must be reasonably foreseedtwas 22 (The hearing adjourned until 9.30 am the falhmday)
23 not. The objection must fail. 23
24 The law is clear; the facts are estabtisiThe 24
25 Tribunal should not hesitate to dismiss ttetipinary 25
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