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. PRELIMINARY

a. Definitions

1. Terms and definitions used herein have the same meanings as

used in the Notice of Arbitration as modified by the Response and

this Rejoinder to the Respondent's Reply on Preliminary

Objections other than the following terms, which have the following

meanings:

a.

“‘“BSIOP Dispute” or “State Agreement Dispute” is the
dispute the subject of the State Agreement Arbitration which

was terminated by the Amendment Act.

‘MIL" or “Mineralogy International” means Mineralogy
International Limited, a company incorporated in New
Zealand on 14 December 2018.

“‘Mineralogy Constitution” means The Constitution of
Mineralogy Pty Ltd A.C.N. 010 582 680 (As adopted by a
Special Resolution of the Members dated 16 May 2014)."

“‘Objections” means the Respondents Statement on

Preliminary Objections dated 22 January 2024.

“‘Rejoinder” means the Claimant’'s Rejoinder to the

Respondent’s Reply on Preliminary Objections.

“Reply” or “ROPO” means the Respondent’s Reply on
Preliminary Objections dated 19 July 2024.

' Constitution of Mineralogy dated 16 May 2014, (Exh. C-563); Note that the Respondent
relies on an incorrect version of the Constitution.



“‘Response” or “SODPO” means the Claimant’'s Response
to the Respondent’s Statement on Preliminary Objections
dated 14 March 2024.

“Returns” has the same meaning as set out in the
AANZFTA.

“Share Swap” means the transaction set out in the Share
Purchase Agreement dated 29 January 2019 between MIL

and the Claimant?.

“State Agreement Arbitration” means the domestic
arbitration to determine liability and damages in relation to
the BSIOP dispute (the three domestic arbitrations that form
part of that overall dispute are referred to as the First,

Second and Third State Agreement Arbitrations).

2. In addition to this Rejoinder, the Claimant relies upon its Response

and the following witness statements and Notices:

a.

the First Witness Statement of Clive Palmer dated 22 March
2023 (First Palmer WS),

the Second Witness Statement of Clive Palmer dated 4
August 2023 (Second Palmer WS),

the Third Witness Statement of Clive Palmer dated 26
September 2023 (Third Palmer WS),

the Fourth Witness Statement of Clive Palmer dated 2
October 2023 (Fourth Palmer WS),

2 Share Purchase Agreement dated 29 January 2019 between the Claimant and Mineralogy
International Limited, (Exh. C-562).



the Fifth Witness Statement of Clive Palmer dated 14 March
2024 (Fifth Palmer WS),

the Sixth Witness Statement of Clive Palmer dated 2 August
2024 (Sixth Palmer WS),

the Seventh Witness Statement of Clive Palmer dated 14
August 2024 (Seventh Palmer WS),

the First Witness Statement of Domenic Martino dated 13
January 2023 (First Martino WS),

the Expert Witness Statement of Alberto Migliucci dated 27
March 2023 (Migliucci Report),

the First Witness Statement of Nui Bruce Harris dated 29
January 2024 (First Harris WS),

the expert report of Scott Birkett of BDO Corporate Finance
dated 14 February 2024 which is attached to the Witness
Statement of Scott Birkett dated 15 February 2024 (BDO
Report),

the supplementary expert report of Scott Birkett of BDO
Corporate Finance dated 2 August 2024 which is attached
to the Witness Statement of Scott Birkett dated 2 August
2024 (Supplementary BDO Report),

the expert report of _ of BDO Services

Pty Ltd dated 5 August 2024 which is attached to the

Witness Statement of_ dated 5 August

2024 (BDO Services Report),

the expert report of Peter Dunning KC dated 6 August 2024
(Dunning Report), and



0. NOA or the Notice of Arbitration which means the NOA
dated 28 March 2023 (amended 30 September 2023) which
incorporates the Claimant’'s Notice of Intent dated 20

October 2022 by reference.

b. Preliminary Points

3. The Claimant considers it helpful to highlight at the start of this
Rejoinder two key points for the Tribunal to bear in mind when

considering the position of the Parties.

4. As explained below, the first point is that the Respondent wrongly
suggests that the Claimant has abandoned certain positions — this
is not so. The second point is that the Respondent has made

certain key admissions which are fatal to its arguments.

Preliminary Comments and Observations
Reliance

5. The Respondent has wrongly stated in its Reply that the
Claimant has “abandoned”? certain of its earlier positions as
set out in the documents relied upon above. This is not true.
For the avoidance of doubt the Claimant continues to rely
upon all of the foregoing material as well as this Rejoinder and
has not abandoned any of its positions that it has taken in

respect of this Arbitration.

6. The Claimant has not abandoned any of its positions including,
inter alia, those referred to in paragraph 178 of the Reply and,

without limitation, joins issue with all of the matters referred to in

3 ROPO, para 178.



paragraphs 199 to 201 of the Reply. The Claimant’s position has
not changed in respect of its multiple purposes in incorporating in
Singapore as set out in the above material. The Claimant takes
issue with evidence of the Respondent’s alleged experts, and does
not accept any of their opinion evidence as having any relevance
to the matters in dispute between the parties and being
inadmissible — in that it does not amount to proper opinion evidence
and instead is quasi-factual evidence given by individuals who are
not in a position to give factual evidence. By contrast, the Claimant
relies on the direct evidence of fact that the Claimant has placed

before the Tribunal.

7. The Claimant notes that the Respondent recognises in paragraph
35 of the Reply and agrees with the Claimant that acquiescence
may apply when a State is silent or passive in the face of well-
known (or notorious) circumstances, such that the State may be
taken to have tacitly recognised, and acquiesced in, those
circumstances.* The significance of this is explained later in this

Rejoinder.

Respondent’s Admissions in Respect of Investment & Investors

8. At paragraph 64, the Respondent has admitted that the Share
Swap was both lawful and effective in transferring the ownership of
the shares in Mineralogy to the Claimant.® In paragraph 68 of the
Reply the Respondent acknowledges that investment can be made
through cashless transactions. In paragraph 71 the Respondent

does not deny that a Share Swap constitutes an active

4 ROPO, para 35.
5 ROPO, para 64; see also, the Claimant’'s SODPO, paras. 230-237.

10



contribution.® In paragraph 72 of the Reply, the Respondent does
not question that the acquisition by way of a share swap is
legitimate.” The Respondent also makes the admission in line 6 at
paragraph 132 of the Reply that “All that matters is the position as
at 13 August 2020”. In paragraph 72(b), the Respondent states that
its objection has nothing to do with the underlying investment
(Mineralogy) lacking value at the time the Claimant acquired the
shares in Mineralogy.® At paragraph 110 of the Reply, the
Respondent does not dispute that Article 2(c) of Chapter 11 of the

AANZFTA covers both direct and indirect investments.®

Foreseeability

9. The Respondent acknowledges at paragraph 241 of the Reply, that
the fact that the Amendment Act was not foreseeable at the time
the Claimant was incorporated in Singapore is not in dispute.™
Relevant to the Dispute before this Tribunal is the
Respondent’s admission in line 6 at paragraph 132 of the
Reply that: “All that matters is the position as at 13 August

2020” which is the date the Amendment Act was enacted.

c. Introduction

10.  The Respondent’s jurisdictional objections cannot succeed and
should not be allowed to succeed in the context of this important

investor-state dispute. When the correct law is applied to the

6 ROPO para 71; see also, Claimant's SODPO, para. 284

" ROPO, para 72; see also, Claimant's SODPO, para. 296.

8 ROPO, para 72(b), see also, Claimant's SODPO, paras 296, 326.
% See also, Claimant’s SODPO, paras. 354-358

0 See also, Zeph Investments Pte Ltd v Australia (PCA Case No. 2023-40, Procedural Order
No. 4, 24 May 2024), (Exh. CLA-261), Annex A, p.8.

11



relevant facts, it is clear that this Tribunal has jurisdiction to hear

the Claimant’s claims.

11.  As acknowledged by the Respondent,'" it bears the burden of
proving its claims on the balance of probabilities — a burden it has

not discharged.

“As to the applicable standard of proof, arbitral tribunals
have frequently applied the “balance of probabilities”
standard, although there may be different ways in which
this standard is expressed (such as the “preponderance
of the evidence”).’? As recently explained by the Carlos

Sastre tribunal:

“This standard requires an evaluation by the Tribunal of
all the evidence produced by Claimants and Respondent
on the issues at hand to determine which party’s claims
are more likely to be true. Thus, Claimants must present
persuasive evidence of the facts to establish jurisdiction
for the Tribunal to be satisfied that the burden of proof has
been discharged. ... Respondent, in turn, must provide
persuasive evidence of the facts that make out its

objections to jurisdiction.”® [Emphasis added]

"' SOPO, para 23.

12 E.g. Antonio del Valle Ruiz and Others v Kingdom of Spain (PCA Case No. 2019-17, Final
Award of 13 March 2023), para. 495, (Exh. RLA-28); Churchill Mining and Planet Mining v
Indonesia (ICSID Case No. ARB/12/14 and ARB/12/40, Decision on Annulment of 18 March
2019), para. 215, (Exh. RLA-31); (and Churchill Mining and Planet Mining v Indonesia
(ICSID Case Nos. ARB/12/14 and ARB/12/40, Award of 6 December 2016), paras. 240,
244), (Exh. RLA-32); Pac Rim Cayman LLC v Republic of El Salvador (ICSID Case No
ARB/09/12, Decision on Jurisdiction of 1 June 2012), para. 2.10, (Exh. RLA-33); Sergei
Viktorovich Pugachev v Russia (Award on Jurisdiction of 18 June 2020), para. 256, (Exh.
RLA-34).

'3 Carlos Sastre v United Mexican States (ICSID Case No. UNCT/20/2, Award of 21
November 2022), para. 147, (Exh. RLA-29).

12



12. Whereas the Claimant has provided substantial, clear and cogent
evidence of facts by way of the witness statements served with its
NOA/Statement of Claim, Response and the additional witness
statements referred to above and filed with this Rejoinder, in
contrast, the Respondent has provided little or no evidence of facts
and has failed to contest the Claimant’s factual evidence with any

equivalent evidence of its own.

13. It is the Claimant’s respectful submission that the role of the
Tribunal in considering the Respondent’s Objections is properly to

evaluate the factual evidence and apply the provisions of the

AANZFTA and international law to such factual evidence in

reaching its conclusions.

14. The Respondent’'s evidence consists of ill-informed and/or
inadmissible opinion and speculation, which has little to no
relevance to the factual inquiries that must be undertaken by the
Tribunal. As stated in Philip Morris v Australia, “the threshold for
finding an abusive initiation of an investment claim is high”'4. In

Clorox'% it was stated:

It is up to the party claiming the existence of an abuse of rights
to allege and prove the facts establishing the foreseeability of

the dispute when the investment was restructured ...

15.  Direct evidence of fact in withess statements filed by the Claimant,
from multiple persons who were directly involved in the relevant

events, cannot be displaced by speculative opinion evidence by

% Philip Morris Asia v Australia (PCA Case No 2012-12, Award on Jurisdiction and
Admissibility of 17 December 2015), (Exh. RLA-95) at [539].

'S Venezuela v Clorox (Judgment 4A_398/2021 of the Swiss Federal Tribunal dated 20 May
2022) (Exh. RLA-142) at [5.2.4].

13



16.

17.

18.

19.

parties who were not contemporaneously involved in the matters
about which they opine and who have no first-hand knowledge of

the facts.

In the current circumstances, the opinion evidence is nothing more
than a hypothetical analysis of what certain experts subjectively
consider might have been done differently, in each case based on
an expert’s limited area of expertise which, by its very nature,
isolates them from all the context of all the actual factual matters

before the Tribunal.

Notwithstanding, the Claimant takes issue with all of the opinion
evidence as not being relevant or factually supported by the
witness statements provided by the Respondent. As the
Respondent cannot meet the test of applying the law to the facts,
the Respondent seeks to make scandalous hypotheses based on

ill-informed speculation and unfounded suspicions.

Parties to the Arbitration

The parties to this Arbitration are the Respondent and the
Claimant. Mr Palmer is not a party to the Arbitration and has no
standing to be a Claimant or to bring a claim under AANZFTA. The
Respondent’s repeated personal attacks on Mr Palmer are
uncalled for and represent an unwelcome distraction from the real

issues.

The Respondent Ignore the Factual Evidence

In its Reply, the Respondent has ignored the substantial arguments
and evidence that the Claimant has placed before the Tribunal. By

contrast, the Claimant has provided convincing evidence and

14



20.

21.

22.

23.

properly addressed each of the Respondent’s grounds for its

Objections.

The impossibility of the Respondent’s position is highlighted by the
confused nature of its submissions. The Respondent
mischaracterises legal tests, twists facts and uses contrived logic
in order to present some semblance of an argument. The need for

such distortion belies the credibility of the Respondent’s objections.

It is telling that despite the protestations and promise of further
grounds of objection at the procedural conference held on 10
August 2023, the Respondent has not changed its objections or
produced any factual evidence which make any of the
Respondent’s Objections arguable. The Respondent’s objections
in 2023 were unfounded and without merit, and nothing has

changed since then.

In the Claimant’s submission, it is now time to promptly decide the
Respondent’s three objections and move on to the merits of the
case, to which the Respondent has no answer. While the
proceedings are being delayed by unmeritorious jurisdictional
objections, the damages are ever increasing. This is not in the
interests of either Party, nor is it in the interests of Australian

taxpayers.

The Pertinent Facts

The pertinent facts are straightforward:

'6 First Procedural Hearing Transcript — PCA 2023/40, 10 August 2023 (Exh. C-575); see
below, para. 722.

15



a. The Claimant is a legitimate Singaporean company, having
operated a substantive and substantial business in

Singapore for almost six years.

b. In January 2019, the Claimant exchanged shares for the
shares in Mineralogy.'” Since that time, it has inter alia
continued to invest Mineralogy’s profits back into
Mineralogy to allow Mineralogy to continue expanding its
operations. It remains Mineralogy’s 100% parent and

actively conducts its investment activities.

C. The Claimant currently employs around 298 people in
Singapore,'® and earns income of over S$12,003,851
(excluding its Australian investments).’ There are also
assets domiciled in Singapore of $S$173,333,083.2° On the
date of breach, the Claimant was operating a successful
Joint Venture business in Singapore. It also owned and

operated three engineering companies.

d. Itis common ground that the Amendment Act could not have
been foreseen at the time the Claimant acquired
Mineralogy.?' This Arbitration and all of the Claimant’s
Claims arises solely out of the Amendment Act. The dispute

the Tribunal has been asked to determine is whether the

7 See, SODPO, paras 230 — 237.
'8 Zeph Employee List as at 31 July 2024, (Exh. C-583); Seventh Palmer WS at para 7.

9 Audited Financial Statements of Zeph Investments Pte Ltd for the Financial Year Ending
30 June 2024, (Exh. C-579) at page 7; Seventh Palmer WS at para 6.

20 Audited Financial Statements of Zeph Investments Pte Ltd for the Financial Year Ending
30 June 2024, (Exh. C-579) at page 6; Seventh Palmer WS at para 6.

21 ROPO, para 241.

16



24,

25.

26.

measures contained in the Amendment Act breach the
Respondent’s obligations in Chapter 11 of the AANZFTA.

In the NOA, the Claimant set out the details of the Amendment Act,
which was passed under urgency by the Western Australian
Parliament on 13 August 2020.?2 The measures implemented by
that Act are unprecedented.? They include terminating legitimate
arbitral proceedings, invalidating legitimate arbitral awards,
prohibiting the Claimant’s Australian subsidiaries from pursuing
their legal rights, imposing crippling indemnities and absolving the
Respondent from all liability (civil and criminal) for its established

contractual breaches and the Amendment Act itself.2*

It is telling that the Respondent focused on jurisdiction in its Answer
to the NOA and provided no substantive response to the
allegations that the Amendment Act breached the Respondent’s
international obligations under the AANZFTA. This is because
there is no answer to the allegations — a clearer breach of
international law is rarely seen in modern-day investment treaty

cases.

The Respondent’s fervent objections to jurisdiction should be seen

in this light. They are a last-ditch effort by the Respondent to avoid

22 Claimant’s Notice of Intent, 20 October 2022, (Exh. C-63).

2 See: Barnett, “State Agreements” [1996] Australian Mining and Petroleum Law Association
Yearbook 314-323, at 317, (Exh. C-104): “Although State Agreement provisions are not
capable of being changed unilaterally, State Agreements do not fetter the power of
Parliament to repeal the ratifying Act. It is a testimony to the importance of State
Agreements that no Parliament has event attempted such unilateral repeal action” see also,

Transcript of Press Conference, 12 August 2020 (Exh. C-465), p 1: “Late yesterday, as you
know, the State Government urgently introduced a bill into Parliament in relation to the

Mineralogy State Agreement ... | accept this bill is unprecedented...”.

24 Claimant’s Notice of Intent, 20 October 2022, L305 to L445 (Exh. C-63); See generally,
Iron Ore Processing (Mineralogy Pty Ltd) Agreement Amendment Act 2020 (WA) Part 3,
(CLA-003).
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27.

28.

liability for its patent and clear wrongdoing. In its desperation, the
Respondent seeks to confuse and befuddle by incorrectly
espousing the relevant legal tests, mischaracterising the facts and
focusing obsessively on Mr Palmer personally — and not on the
Claimant or its Claim. The Tribunal should not be daunted or
distracted by the Respondent’s antics. When the relevant facts are
analysed and the correct law is applied, it is clear that jurisdiction
exists, and that the Tribunal should dismiss the Respondent’s

objections.

Structure of the Rejoinder

This Rejoinder on Preliminary Objections responds to the
Respondent’s Reply on Preliminary Objections dated 19 July 2024
(“ROPO” or “Reply”).

The Claimant’s Rejoinder is structured as follows:

a. Section One sets out the Claimant's case on the
jurisdictional objections raised by the Respondent. It divides

the objections into three parts:
I Investor/Investment Objection;
i. Denial of Benefits Objection; and
iii. Abuse of Process Obijection.
b. Section Two is divided into the following sections:
I Admission and Estoppel;
. Good Faith;

il Timing of Denial of Benefits, Acquiescence and

Estoppel;
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29.

iv. Denial of Benefits — Timing Issue;

V. Issue of Principle in respect of Estoppel and

Acquiescence;

Vi. Respondent’s Alleged Expert Witnesses;
Vii. Responses to individual paragraphs of the Reply; and
Viii. Orders which should be made in respect of the

Respondent’s Preliminary Objections.

The Claimant continues to rely on its submissions in the Response,
with attached evidence, unless specifically stated otherwise. To
the extent that the Claimant does not address a specific point
raised by the Respondent in the ROPO or accompanying evidence,
this should not be taken as acceptance of that point. For the
avoidance of doubt, the Claimant denies all the Respondent’s
allegations and refutes its submissions, except as expressly

accepted herein.

d. Admissions by the Respondent

30.

In the following section the Claimant will set out briefly why the
Respondent’s Objections are unarguable and should be summarily
dismissed. Before doing so, it is important to recall that a party to
an arbitration (like a party to a court proceeding) is bound by
admissions of fact that it makes to that court or tribunal. Once a
party concedes a material fact at issue, it should not be permitted
to contest that fact later in the proceedings or take positions to

conflict with the prior admission.?® As confirmed by respected

% See, for example, Petersen and Eton Park v. Argentina and YPF 15 Civ. 2739, 16 Civ.
8569, Opinion and Order of the United States District Court for the Southern District of New

19



jurist, Jeffery Waincymer, “[t]ribunals will commonly see particular
value in admissions against interest’, given there is not vested
interest in making them.?® It is also important to recall that a
tribunal’s decision should also be consistent with any agreed

facts.?’

The Respondent’s First Objection — That the Claimant is not an

investor & has not made an investment

31.  In this Rejoinder the Claimant has addressed in the same section
the Respondent’s objection that the Claimant ‘is not an investor of
the party’ with the Respondent’s objection that ‘the Claimant does
not have an investment’. The Claimant is an “investor of a Party”
with a “covered investment” under the AANZFTA. This is a simple
matter that the Respondent attempts to over-complicate, in the
hope that its obfuscation will lead to a finding in its favour.
However, by reason of the matters referred to below, the
Respondent’s own admissions confirm that the Claimant is an
investor and has an investment in Australia in accordance with the
terms of AANZFTA.

Respondent’s Admissions

32. The Respondent acknowledges at paragraph 64 of the Reply that:

“Australia does not dispute that the share swap was lawful and
effective in transferring ownership of the shares in mineralogy
to Zeph”

York, para 83; Davis v. City of New York, 228 F. Supp. 2d 327, 333 n.12 (S.D.N.Y. 2002);
NAFED v. Swarup Group of Industries, Judgment of the Delhi High Court, 28 February 2019,
paras 8 and 14.

2 \Waincymer, Procedure and Evidence in International Arbitration, 10.4.14.
27 Waincymer, Procedure and Evidence in International Arbitration, 10.4.13.
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33.

34.

35.

36.

AANZFTA in Chapter 11, Article 2(c), inter alia states:

“Investment means every kind of asset owned or controlled

by an investor, including but not limited to the following....

...Shares”

Yet the Respondent disputes that the Claimant has made an
investment, despite the fact the Respondent accepts the Claimant
was the owner of the shares. The admission that the Share Swap
was legal and effective in transferring ownership of the shares in
Mineralogy to the Claimant is an admission of ownership by the
Claimant of the Mineralogy Shares and is an admission by the

Respondent of the Claimant’s investment under AANZFTA.

Likewise, the Respondent’s position is that the Claimant is not an
investor. Yet, AANZFTA in Chapter 11, Article 2(d), states as

follows:

“(d) investor of a Party means a natural person of a Party or a
juridical person of a Party that seeks to make, is making, or

has made an investment in the territory of another Party,”

The Respondent’s admission that “the share swap was lawful and
effective” is an admission that the Claimant owns the Mineralogy
Shares and as such has made an investment which are shares
in a company incorporated in Australia which operates a
substantial business in Australia and accordingly the

Claimant has made an investment in the territory (Australia).
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Law

37. In terms of the applicable legal principles, and as set out in more

detail in the Claimant’s Response:?®

a. As noted above, Article 2(d) of Chapter 11 of the AANZFTA
requires that an “investor of a Party” has made, is making,
or seeks to make an “investment’ in the territory of the

respondent State. As to the meaning of “investor”:

I On a proper construction of Article 2(d), an “investor’ is

simply a person or entity that owns or controls an asset

(or is in the process of acquiring, or seeking to acquire,

such ownership or control of an asset); and

i. This interpretation is consistent with the natural
meaning of the words, read alongside the remainder of
Chapter 11 (including Article 2(c), as addressed below,
and the definition of “covered investment’ in Article
2(a)); the principles set out in the Vienna Convention;
previous arbitral practice;?® and the context, object and
purpose of the AANZFTA.

b. Similarly, as to the meaning of “investment” for the purposes
of Article 2(c) of Chapter 11 of the AANZFTA:

i. Contrary to the Respondent’s submissions,*° there is

no general definition of the term “investment” under

28 See ROPO, paras 252-344.

2 See, by way of example, PAO Tatneft v. Ukraine (Exh. RLA-51); Mytilineos Holdings SA v.
Serbia and Montenegro (Exh. CLA-181), paras 126-131; Clorox Spain SL v. Venezuela (Exh.
CLA-182), paras 3.4.2.5-3.4.2.7; Addiko Bank AG v. Montenegro (Exh. RLA-52), paras 352-
354; Nachingwea v. Tanzania (Exh. RLA-47), para 153.

30 SOPO, section IV; ROPO, paras 100 — 113.
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international investment law — it varies, depending on

the investment treaty in issue;

The requirement that the Respondent seeks to impose
— i.e. that a qualifying investment must involve an
“‘active investment’, and in particular “some form of
contribution” by the investor3! — is nowhere to be found

within the language of Article 2(c) itself;

Rather, the provision adopts a much wider, asset-
based definition that refers to “every kind of asset’
(emphasis added);

Since the decision in Salini v. Morocco — in which it was

held that an “investment’, within the meaning of the

ICSID Convention, ordinarily entails a “contribution” by

the investor3? — several non-ICSID tribunals, including
those proceeding (like this arbitration) under the
UNCITRAL Rules, have criticised the application of

such an approach outside of the ICSID context;33

On a proper construction of Article 2(c), therefore,

again the focus is on assets owned or controlled by an

investor, such that both direct and indirect investments

are covered; and

31 See, for example, the Respondent’s Reply, para 100.

32 See, Salini v. Morocco (Exh. RLA-54), para 52.

3 See, for example, Guaracachi America v. Bolivia (Exh. RLA-69), para 364 (“... it is not
appropriate to import “objective” definitions of investment created by doctrine and case law in
order to interpret Article 25 of the ICSID Convention when in the context of a non-ICSID
arbitration such as the present case. On the contrary, the definition of protected investment,
at least in non-ICSID arbitrations, is to be obtained only from the (very broad) definition
contained in the BIT ...” (emphasis added)).
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Vi. By contrast, there is no additional requirement, on such
a construction, for “some form of contribution” by the

investor.3*

Conclusion

38. As set out above, and in further detail later in this Rejoinder, the
Respondent has admitted that the Claimant is an “investor” and
has made an “investment’ in accordance with the requirements of
the AANZFTA (properly construed). The Respondent’s first
preliminary objection, in respect of “investor’ and “investment’, is
made contrary to its own admissions. This objection is therefore
unarguable, and itself constitutes an abuse of process, such that it

should be summarily dismissed.

The Respondent’s Second Objection — Denial of Benefits

39. The Respondent makes an admission at paragraph 146 of the

Reply as follows:

“As at 13 August 2020, the Claimant’s “business operations”
consisted of: (a) holding three engineering companies, being
GCS Engineering Services Pte Ltd, Visco Engineering Pte Ltd,
and Visco Offshore Engineering Pte Ltd (the “Engineering
Companies”), which it acquired on 31 January 2019; and (b)
participation in a Joint Venture Agreement (the “JVA”) with
the Kleenmatic Companies, which it entered into on 24
January 2020. It is only those activities that are relevant to

whether the Claimant had “substantive business operations”

34 Albeit, even if there is such an additional requirement, contrary to the Claimant's
submissions, that requirement is in any event satisfied in this case: see, the Claimant’s
Response, para 359.
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40.

41.

42.

43.

in Singapore within the meaning of Article 11(1)(b) of Chapter
11 of AANZFTA. ...” (footnotes omitted).

The Respondent has admitted and acknowledged the existence of
the Claimant’s investments and businesses as at the only relevant
date, being 13 August 2020.% It is beyond belief considering the
evidence provided by the Claimant in respect of its operations in
Singapore that the Respondent could seriously make this

objection.

It is necessary to explain the context of the tribunal decisions relied
upon by the Respondent at paragraph 38(b) of the Reply, and to
demonstrate that Claimant’s argument is supported by the text of
the Treaty, and general principles of investment law that seek to
give effect to the object of the treaty in promoting investment, and

by numerous arbitral decisions.

As noted above the Respondent has formally admitted the
Claimant and the Claimant’s investment in Australia. On 29 March
2019, the Respondent approved the Claimant as a “foreign
company” carrying on a business in Australia (as addressed more
fully in Section Il of the Response and Section Two of this

Rejoinder).3°

The Respondent cannot on the one hand formally admit the
Claimant and its investments and have notice of the Claimant’s
substantive business in Singapore, and then subsequently seek to
deny the Claimant the benefits of Chapter 11 of AANZFTA. Cogent

factual evidence, as set out in (inter alia) the First Palmer WS at

3 ROPO, para 131.
36 Application for registration as a foreign company with ASIC, (Exh. C-97).
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44.

45.

46.

paragraphs 27 to 82, illustrates that the Claimant’s business in
Singapore is indeed “substantive”. The Respondent cannot take a
benefit as it has in this case of over $400,000%” and then seek to
deny a benefit. The saying “you cannot have your cake and eat it”

comes to mind when one considers the actions of the Respondent.

Admissions in respect of the Respondent’s Second Preliminary

Objection

In essence the Respondent states without any factual evidence
that the Claimant does not have a substantive business in

Singapore.

The Respondent has admitted the following in the Respondent’s

Reply at paragraph 129:

“The key issue between the Parties is whether Zeph had
“substantive business operations” in Singapore at the relevant

time.”38

In paragraph 146 of the Reply the Respondent admits as follows:

“As at 13 August 2020, the Claimant’s “business operations”
consisted of: (a) holding three engineering companies, being
GCS Engineering Services Pte Itd, Visco Engineering Pte Ltd,
and Visco Offshore Engineering Pte Itd (the “Engineering
Companies”), which it acquired on 31 January 2019, and (b)
participation in a Joint Venture Agreement (the “JVA”) the
Kleenmatic Companies, which it entered info on 24 January

2020. It is only those activities that are relevant to whether

37 Foreign Transfer Duty, Statement of Grounds, WA, (Exh. C-63, Annexure A, Exhibit 28).
% SODPO, para 374ff.
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47.

48.

49.

the Claimant had ‘“substantive business operations” in
Singapore within the meaning of Article 11(1)(b) of Chapter 11
of AANZFTA...”

[Emphasis added]

The Respondent acknowledges that the Claimant’s business

operations are “activities that are relevant”.*®

In paragraph 168 of the Reply the Respondent inter alia states as

follows:

“In the document production phase of these proceedings, the
Claimant was ordered to produce employment contracts for
employees of the Claimant, and records of transfer of
employment or engagement contracts from One Kleenmatic
and Kleen Venture pursuant to cl 24 of the JVA in the period
24 January 2020 to 13 August 2020. Of the 146 employment
contracts produced by the Claimant, only six related to

positions which were not cleaners.”

In paragraph 170 of the Reply the Respondent admits that the
Claimant was issued by the Singapore government a license in
order to carry on a cleaning business. The Respondent further
admits that it was a registered business with the Singapore
government and was entitled to and did receive COVID-19
subsidies and further that it engaged three professional firms in

Singapore to assist it in the relevant period.

3% ROPO, para 146.
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50.

51.

52.

Based on the foregoing admissions (alone) made by the
Respondent, it is open to the Tribunal to find that the Claimant has

a substantive business in Singapore.

In addition, the Claimant has a substantive business in Singapore
as the Claimant has demonstrated by overwhelming evidence to
which the Respondent has not responded including but not limited
to Annexure A of the NOI*® and paragraphs 27 to 35 of the First

Palmer WS and the matters set out below.

The Claimant, inter alia, at paragraphs 215 to 275 of this Rejoinder,
refers to substantial amounts of evidence provided by the Claimant
in support of the fact it has, since its incorporation in 2019, has had
a substantive business in Singapore. This inter alia ‘factual
evidence’ clearly meets and exceeds the test of a ‘substantive

business’ and inter alia includes but is not limited to evidence of:

a. The Claimant’s activities in Australia and Singapore (see
para 215 to 216 below),

b. The Claimant’s compliance with the Singapore Companies
Act 1967 (see para 217 and 218 below),

C. The Claimant’s registered office in Singapore (see para 219
to 221 below),

d. The Claimant’s past and present directors, including

directors resident in Singapore (see para 222 to 225 below);

e. The Claimant’s auditors (based in Singapore) and audited

accounts (see para 226 and 227 below);

40 Claimant’s Notice of Intention to Submit Dispute to Arbitration, Annexure A, (Exh.C-63).
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f. The Claimant’s business operations in Singapore (see para
228 to 240 below);

g. The Claimants employees in Singapore (see para 241 to
244 below);
h. The Claimant’s contributions to the Singapore Central

Provident Fund (see para 254 below);

i The third-party contractors engaged by the Claimant (see

para 255 below);

J- The insurance policies held by the Claimant to conduct its

business in Singapore (see para 256 and 257);

K. Licenses issued by the Singapore Government to the

Claimant to conduct its business (see para 258 below);

COVID-19 government subsidies received by the Claimant
(see para 259 and 260 below);

m. The Claimant’s substantive business in Singapore as
detailed in its audited financial statements (see para 261 to
272 below); and

n. The Claimant’s Chinese New Year Party (see para 273 to
275 below).

Law

53. As to the applicable legal principles, in this regard:

a. The Respondent bears the burden of proof in relation to any

assertions that are contrary to the Claimant’'s case on
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jurisdiction, including in respect of its purported denial of

benefits.*!

Thus, the onus is on the Respondent to demonstrate that it
is entitled to deny benefits to the Claimant on the grounds
that it does not have “substantive business operations” in

Singapore.

This means, in practice, that the Respondent must submit
evidence that “conclusively” contradicts the Claimant’s
case; otherwise, the Claimant’'s case in relation of the
“substantive business operations” test — properly supported,

as it is, by factual evidence — should be accepted.*?

The Respondent, however, has adduced no_factual

evidence at all, in respect of what is a question of fact — let

alone any material that “conclusively” contradicts the
Claimant’s case. It follows that the Claimant’'s case is

uncontroverted.

Even if the Tribunal considers that the Respondent’s
submissions are plausible on their face, unless they are
sufficiently well supported — which plainly they are not, in the

absence of any factual evidence — this should not lead to a

rejection of jurisdiction; to do so would impermissibly

reverse the burden of proof.4®

41 See, SODPO, paras 647-657.

42 See, for example, Chevron v. Ecuador, PCA Case No. 2007-02/AA277, Interim Award, 1
December 2008 (Exh. CLA-211), paras 100 and 112.

43 See, Sourgens, Duggal and Laird, Evidence in International Investment Arbitration (OUP

2018), para 2.55.
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54.

55.

56.

o7.

Conclusion

The Respondent’s preliminary objection in relation to denial of
benefits, too, is an abuse of process, in circumstances where the

Respondent has not produced any factual evidence that

contradicts the Claimant’'s evidence and has admitted evidence

that contradicts the Respondent’s own position. Consequently, the

Respondent’s second preliminary objection should also be

summarily dismissed by the Tribunal.

The Respondent’s Third Objection — that the Claimant’s claims

are an abuse of process

Just as in court proceedings a plaintiff sets out in its statement of
claim what the plaintiffs claim is against a defendant, the defendant
can-not force the plaintiff to change its claim that the plaintiff wishes

to bring so it is in Arbitration.

The Dispute

Article 20 (Claim by an Investor of the Party) of Chapter 11
(Investment) of the AANZFTA permits only that “the disputing
investor may, subject to this Article submit to conciliation or
arbitration a claim”, and under Article 21 (Submission of a Claim),
the AANZFTA states that “[a] disputing investor may submit a

claim’.

The UNCITRAL Arbitration Rules of 2021 set out the content of a
notice of arbitration and Article 3, sub-paragraph 3, states that the
claimant must include details of the dispute which will be the
subject of the arbitration. The nature and scope of the dispute is

therefore determined and defined by what is included and

31



described in the notice of arbitration and defined by the Claimant

as the party commencing the Arbitration.

58. Inthis case, the NOA was served on the Respondent on 29 March
2023 and it incorporated the Notice of Intent dated 20 October
202244, by way of paragraph 4 of the NOA. The NOA thereby
incorporates by reference, in its entirety, the Notice of Intent. The
Notice of Intent defined the dispute in section 6, from line 447, inter

alia states as follows:
“6. The Dispute
6.1 Background

The dispute to be submitted to arbitration under the AANZFTA
arises out of the enactment of the 2020 Amendment Act on 13
August 2020. This Act terminated the 2020 Arbitration
Agreement and thereby breached Articles 6 and 9 of the
AANZFTA. The dispute between the Claimant and the

Commonwealth first arose on 13 August 2020.”
[Emphasis added]

59. This Arbitration is about the Claimant’s claims, the Amendment Act

and the Rule of Law.

60. Itis now common ground the Amendment Act was not foreseeable
at the time the Claimant made its investment (see paragraphs 132
and 241 of the Reply and paragraph 37 of Procedural Order No.
4)%,

44 Notice of Intent, dated 20 October 2022, (Exh. C-63).

45 Zeph Investments Pte Ltd v Australia (PCA Case No 2023-40, Procedural Order No. 4, 24
May 2024), (Exh. CLA-261).
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61. The Arbitration is about a “dispute”. The “dispute” is defined in the
Notice of Intent and further repeated in paragraph 219 of the

Response and inter alia states:

“The dispute to be submitted to arbitration under the
AANZFTA arises out of the enactment of the 2020
Amendment Act on 13 August 2020. This Act terminated
the 2020 Arbitration Agreement and thereby breached
Articles 6 and 9 of the AANZFTA. The dispute between the
Claimant and the Commonwealth first arose on 13 August
2020.

...The heart of the dispute is that the 2020 Arbitration
Agreement made in writing and executed and accepted by
all parties on or about 8 July 2020 was terminated by the
Commonwealth in bad faith by the 2020 Amendment Act,
in breach of the Expropriation and nationalization
obligations of Article 9 and all of the obligations of Article
6 of AANZFTA...... ”

62. Paragraph 221 of the Claimant’s Response further states:

“This dispute commenced with the passing of the
Amendment Act which is set out in exhibit Exh. C-1. The
date of the commencement of the dispute is the date of
the passing of the Amendment Act which was (as per the
NOA, at paragraph 2) 13 August 2020. The Claimant is
only seeking relief in this arbitration in respect of the
damages caused to it by the introduction of the

Amendment Act...... ?

Respondent’s Admissions

33



63. The Respondent in lines 3 and 4 at paragraph 131 of the Reply

inter alia states as follows:

“the Claimant’s position is that “the date is 13 August
2020, the date of the Amendment Act’,

and at lines 7, 8 and 9:

“The common ground between the Parties is that the
relevant date to be used by the Tribunal to assess
“substantive business operations” in this proceeding is
the date nominated by the Claimant — 13 August 2020’

64. The Respondent makes a further admission in line 6 at paragraph

132 of the Reply as follows:

“All that matters is the position as at 13 August 2020’

65. The Respondent further admits at paragraph 144(a) of the Reply

as follows:

‘“Zeph’s activities must be assessed as at 13 Auqust 2020

66. The effect of the Respondent admitting that the date of the
substantive business operations test is 13 August 2020 (the date
the Amendment Act was enacted)*® is an admission by the
Respondent that this represents the date on which the dispute
crystallised — the date of breach. Because 13 August 2020 is the
date of breach, it is also an admission that the dispute arises out

the Amendment Act enacted on 13 August 2020, as contended for

46 ROPO, para 131.
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by the Claimant. This is the dispute before the Tribunal in this

Arbitration.

67. The Respondent has already admitted that the Amending Act was
not foreseeable at the time of the Share Swap and restructuring.*’
The Respondent Admission is recorded in Procedural Order No. 4
(Document Production) delivered on 24 May 2024 at paragraph

37,48 stated as follows:

“However, the Tribunal understands that the Respondent
acknowledges that the fact of the passing of the
Amendment Act per se was not foreseeable to the
Claimant at the time of the January 2019 Restructure.
Indeed, referring to evidence already in the record and in
part furnished by the Claimant, the Respondent concedes
that the Amendment Act was not conceptualized before
March-May 2020;*" that the draft bill that would become
the Amendment Act was not approved before July 2020;
48 and that the draft bills were not only kept secret,* but
were accessible only to a handful of high-level public

officials.”®

68. The definition of the “dispute” in the NOA clearly states that the

dispute involves the “termination of the 2020 Arbitration

47 ROPO, para 241: “As Australia noted in its responses on document production, ‘the
secrecy maintained in connection with the preparation of the Amendment Act is a fact that is
already proven by the evidence on record™, citing Zeph Investments Pte Ltd v Australia
(PCA Case No 2023-40, Procedural Order No. 4, 24 May 2024), (Exh. CLA-261), Annex A, p
8.

48 The footnotes referred to in paragraph 37 of Procedural Order No. 4 (Exh. CLA-261), are
reproduced in paragraph 301 of this rejoinder, below.
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Agreement” and the State Agreement Arbitration by the

Amendment Act.

69. The dispute defined by the Claimant is the only dispute which is
before this International Tribunal. All of the Claimant’s claims arise

from the passing of the Amendment Act and nothing else.

70. Itis beyond belief that a party reading the Amendment Act for the
first time would not conclude that it created an entirely new dispute
between the Respondent State of Western Australia and the

Claimant (which is individually named in the Amendment Act).

Law

71.  Turning to the applicable legal principles as examined further
below, insofar as foreseeability (in the context of abuse of process)

is concerned:

a. The date upon which foreseeability is to be tested is the date
on which a claimant acquires its investment in the State in
question,*® for example via a “transfer’ to the claimant®® or

a change in its corporate structure.®’

b. For a claim to constitute an abuse of process, a future
specific dispute must have been subjectively foreseen by,>?
or objectively foreseeable to,? the claimant, on the date that

it acquired that investment.

49 See, for example, Ipek Investment Ltd v. Turkey, ICSID Case No. ARB/18/18, Award, 8
December 2022 (Exh. RLA-99), para 327.

%0 See, for example, Tidewater Inc v. Venezuela (Exh. RLA-93), para 148.

51 See, for example, Philip Morris v. Australia (Exh. RLA-95), para 554.

52 jbid, para 587. See, also, Cascade Investments v. Turkey (Exh. RLA-98), para 343.
53 See, for example, Philip Morris v. Australia (Exh. RLA-95), para 539.
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72.

73.

C. Such a dispute must have been foreseeable as a “very high
probability”;®* or, at the very least and alternatively, as a

“reasonable prospect’.®® Thus, in both Pac Rim Cayman

LLC v. El Salvador and Philip Morris v. Australia, it was only

after the claimant actually learned of, or the respondent

announced, the relevant leqislative measure that the

requisite degree of foreseeability arose.

d. As noted above, crucially, it must be a “specific future
dispute” that was foreseeable to the claimant on the date
that it acquired its investment, as opposed to a “vague

general controversy” between the parties.®®

The law on foreseeability and abuse is set out in this Rejoinder.
The law is unequivocal that if the specific dispute is not reasonably
foreseeable at the time of a corporate restructuring, there is no

abuse of process.

The Respondent’s acceptance that all that matters “is the position
on 13 August 2020"°7 is an admission that this is the date of breach
or the date on which the dispute subject to this Arbitration
crystalised. As the tribunal in Mobil v Venezuela states “the dispute
over measures can only be deemed to have arisen after the
measures were taken.” This finding was crucial in the Mobil case

because there were other pending disputes at the time of the

5 See, for example, Pac Rim Cayman LLC v. El Salvador (Exh. RLA-33), para 2.99; Lao
Holdings NV v. Laos (CLA-213), para 76.

% See, for example, Philip Morris v. Australia (Exh. RLA-95), para 554; Alverley Investments
Ltd v. Romania (Exh. RLA-71), para 384.

% See, for example, Pac Rim Cayman LLC v. El Salvador (Exh. RLA-33), para 2.99; Philip
Morris v. Australia (Exh. RLA-95), para 554; Alverley Investments Ltd v. Romania (Exh. RLA-
71), para 385.

5" ROPO, para 131.
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restructure, but the tribunal found that the dispute before it arose

only on the date that particular measure was passed.

74.  There was no dispute over the measures in the Amendment Act
until that Act was passed on 13 August 2020. All claims the
Claimant makes in this Arbitration are claims first brought into
existence by the Amendment Act. It follows therefore that it is the
measures in the Amendment Act that are the subject of this dispute.
The Respondent has admitted that the Amendment Act was not

foreseeable.®®

75.  Having accepted that the dispute arose out of the Amendment Act
passed on 13 August 2020, the Respondent is not permitted to say
now that the Amendment Act is not the dispute for foreseeability

purposes.

Conclusion

76. As the Respondent has admitted both that the Amendment Act
dispute is the specific dispute before the Tribunal in this arbitration
and that the Amendment Act (as introduced on 13 August 2020)

was not (subjectively or objectively) foreseeable to the Claimant

(i.,e. whether with a “very high probability”, as a “reasonable
prospect’, or otherwise) at the time of the Share Swap and

Restructuring in_January 2019 (the critical date, for present

purposes), there can be no abuse of process.*®

%8 ROPO, para 241: “As Australia noted in its responses on document production, “the
secrecy maintained in connection with the preparation of the Amendment Act is a fact that is
already proven by the evidence on record”, citing Annex A to PO4, p 8 (Zeph Investments
Pte Ltd v Australia (PCA Case No 2023-40, Procedural Order No. 4, 24 May 2024), (Exh.
CLA-261).

%9 Claimant’s Notice of Intention to Submit Dispute to Arbitration, Annexure A (Exh. C-63)
page 42-43; Share Purchase Agreement dated 29 January 2019 between the Claimant and
Mineralogy International Limited, (Exh. C-562).
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77. Having accepted that the dispute arose out of the Amendment Act
passed on 13 August 2020, the Respondent is not permitted to say
now that the Amendment Act is not the dispute for foreseeability

purposes.

78.  Accordingly, the Respondent’s submissions in its Reply in relation
to its third preliminary objection should be treated as irrelevant,
inarguable and themselves as an abuse of process. The Tribunal
should, without further argument, dismiss the Respondent’s abuse
of process objection on the basis of the Respondent’s own

admissions.

A Party Cannot Walk Away from Its Admissions

Doctrine of Approbation and Reprobation

79. The following cases address the principle of law of general
application that it is not possible for a party to approbate and

reprobate:
a. Volpi v Volpi and Delanson:%°

“[244] The abuse of process point is supported by
reference to the observation of Sir Nicolas Browne-
Wilkinson V.C. (later Lord Browne-Wilkinson) in
Express Newspapers plc v. News (UK) Ltd. (1990) 1
WLR 1320, where he said:

“There is a principle of law of general application that

it is not possible to approbate and reprobate. That

means you are not allowed to blow hot and cold in the

80 Volpi v Volpi, Ad hoc Arbitration, Ruling of the Supreme Court of the Bahamas,
Consolidated Appeals 2020APPsts00013, 2020APPsts00018, 28 December 2023, at para
244, (Exh. CLA-262).
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attitude that you adopt. A man cannot adopt two
inconsistent attitudes towards another: he must elect
between them, and having elected to adopt one stance,
cannot thereafter be permitted to go back and adopt an

inconsistent stance.”
b. Arius v WPIL:8'

“Arius is indeed attempting to hedge its position by
saying that the arbitral proceedings, which Arius itself
commenced, will be withdrawn, but only upon dismissal
of the present application. That is an entirely
impermissible course which seems to approbate and
reprobate and blow hot and cold at the same time. It is
plain to me that the Statutory Demand was served for
the improper purpose of exerting pressure on WPIL to
pay an alleged debt that is hotly disputed. This Court

will not countenance such an approach.”
C. V Goel v S Goel and Others:®?

“The plaintiff cannot be allowed to approbate and
reprobate. If the Arbitration proceedings commenced
even against the plaintiff by the said notice, surely the
present suit is not maintainable and the parties are to
be referred to arbitration. If the arbitration proceedings
did not commence with the above notice, as it was not

addressed to the plaintiff herein, the present suit and

61 Arius v WPIL, DIAC Case No. 23-0065, Judgment of the High Court of Justice of the
British Virgin Islands, 27 March 2024, at para 47, (Exh. CLA-263).

62 \/ Goel v S Goel and Others, Judgment of the Delhi High Court 2023 DHC 5565, 8
August 2023, at para 43, (Exh. CLA-264).
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the application being filed after the coming into force of

the Amending Act, the Amending Act will apply.”
d. CLX v CLY and Others:®3

“The Court of Appeal, in BWG v BWF [2020] 1 SLR
1296 ( ‘BWG”) (at [102]) set out the law on

approbation and reprobation as follows:

102 The foundation of the doctrine of approbation and
reprobation is that the person against whom it is applied
has accepted a benefit from the matter he reprobates
(Evans v Bartlam [1937] AC 473 per Lord Russell of
Killowen at 483). The doctrine of approbation and
reprobation has also been referred to as a principle of
equity that a person ‘who accepts a benefit under an
instrument must adopt it in its entirety giving full effect
to its provisions and, if necessary, renouncing any other
rights which are inconsistent with it” (Piers Feltham,
Daniel Hochberg & Tom Leech, Spencer Bower:
Estoppel by Representation (LexisNexis UK, 4th Ed,
2004) ( ‘Estoppel by Representation’ ) at para

Xll.1.10). We endorse Belinda Ang Saw Ean J’ s

description of the doctrine in Treasure Valley Group Ltd

v Saputra Teddy and another (Ultramarine Holdings
Ltd, Intervener) [2006] 1 SLR(R) 358 ( ‘Treasure

Valley ’ ) at [31]:

63 CLX v CLY and Others [2022] SGHC 17 at para 41, (Exh. CLA-265).
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The doctrine of approbation and reprobation precludes
a person who has exercised a right from exercising
another right which is alternative to and inconsistent
with the right he has exercised. It entails, for instance,
that a person ‘having accepted a benefit given him by
a judgment cannot allege the invalidity of the judgment
which conferred the benefit’ : see Evans v Bartlam
[1937] AC 473 at 483 and Halsbury’ s Laws of
Australia vol 12 (Butterworths, 1995) at para 190-35

where the doctrine of approbation and reprobation is

conveniently summarised as follows:

A person may not ‘approbate and reprobate’ ,

meaning that a person, having a choice between two
inconsistent courses of conduct and having chosen
one, is treated as having made an election from which
he or she cannot resile once he or she has taken some

benefit from the chosen course.”

e. Karkey Karadeniz Elektrik Uretim A.S. v. Islamic Republic of
Pakistan, at paragraph 558:5

“According to the principle of national and international
law known as approbate and reprobate,®*° Pakistan
may not at the same time both rely on the Supreme
Court decision and seek to have it recalled or modified.

(As far as the Tribunal has been informed, the

64 Karkey Karadeniz Elektrik Uretim A.S. v. Islamic Republic of Pakistan, ICSID Case No.
ARB/13/1, (Exh. CLA-266).
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procedure in Pakistan's Civil Review Petition has not

been concluded.)”

For completeness, footnote 639 was as follows: “See,
for example, in the law of Pakistan, Secretary
Economic Affairs Div, Islamabad v. Ahmed and others,
Supreme Court of Pakistan 31 July 2013, §23 : "Even
as a rule of evidence or pleading a party should not be
allowed to and " [sic: approbate and reprobate?]. In the
context of international law, Sir lan Sinclair interpreted
the reasoning of the International Court of Justice in the
Aegean Continental Shelf case as "a specific
application of the principle of intertemporal law,
tempered by the equitable doctrine of approbation and
reprobation”: Sinclair, The Vienna Convention on the
Law of Treaties, 2nd edition, Manchester 1984, p. 126
(emphasis added). See also Karkey's Post Hearing
Brief, | 77, 79 and 86 on estoppel.”

Application of Principles of Unilateral Acts, Good Faith and Approbation
and Reprobation

80.  Whilst in the following paragraphs, the statements and conduct of
the Respondent is dealt with under the legal principle of
‘admissions’, for the sake of brevity, each statement or conduct
should also be treated as if the customary international law
principles of ‘unilateral act’ ‘good faith’ and “approbate and
reprobate” were applied. Accordingly, each of the “Respondent’s
Admissions” should be found to be binding on the Respondent

under each of the legal principles. In each case, the_meaning and

effect of the Respondent’s Admissions should be construed on the
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81.

82.

83.

same basis as set out below in respect of the application of the
legal principles for admissions. In each case, the Respondent
should be found to be bound by its statement or prevented from

averring an alternative or inconsistent position.

Dismissal of the Respondent’s Objections

In considering the Respondent’s admissions set out above, the
Tribunal should reach the conclusion without further consideration
of the matter and grant the relief requested by the Claimant at the
conclusion of this Rejoinder. In the following sections, however, the
Claimant deals with the Respondent’s Objections in further detail
and provides further submissions to assist the Tribunal in reaching
the conclusion that all of the Respondent’s objections lack

substance and must be dismissed.

SECTION ONE: THE CLAIMANT’S CASE

In this section, the Claimant further sets out its position on the three

Objections raised by the Respondent:

a. Investor/Investment;®°
b. Denial of benefits; and
C. Abuse of process.

As discussed below, the established facts in this case clearly
demonstrate that jurisdiction exists under the AANZFTA. Indeed,

the Claimant exceeds the relevant legal tests by some margin, as

8 While the Respondent splits this objection into two parts (investor and investment), they
are essentially the same objection. The Claimant, therefore, addresses them together.
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84.

85.

shown by the considerable difference between the underlying facts
of this case and those where objections of this nature have
succeeded. To deny jurisdiction, this Tribunal would have to
essentially rewrite the law and ignore decades of past practice.

This would set a dangerous precedent and must be resisted.

OBJECTION ONE: INVESTOR/INVESTMENT

The Respondent’s First Objection is that the Claimant is not an

Investor and has not made an investment. For convenience the

Claimant repeats the Respondent’s admissions before

embarking on other substantial grounds as to why the

Respondent’s grounds are entirely without merit and an abuse

of process.

The Claimant is an “investor of a Party” with a “covered investment’
under the AANZFTA. This is a simple matter that the Respondent

over-complicates.

Respondent’s Admission

The abuse of the Respondent’s first objection and, the hollowness
of the Respondent’s first objection, is best illustrated by the fact
that the Respondent has admitted the Claimant is an investor and
has made an investment. The Respondent acknowledges at

paragraph 64 of the Reply that:

“Australia does not dispute that the share swap was lawful and
effective in transferring ownership of the shares in mineralogy
to Zeph”
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86.

87.

88.

89.

AANZFTA in Chapter 11, Article 2(c), inter alia states:

“Investment means every kind of asset owned or controlled

by an investor, including but not limited to the following:”

(a) Despite these matters, the Respondent disputes that the
Claimant has made an investment. The admission that the Share
Swap was legal and effective in transferring ownership of the
shares in Mineralogy to the Claimant, however, is an admission of
ownership and therefore in accordance with the treaty terms and

admission of investment.

(b) Likewise by acknowledging that the Share Swap is “legal and
effective”.® The Respondent has acknowledged that valuable
consideration was paid for the purchase of the Mineralogy shares
by the Claimant otherwise the transaction could not have been

legal and effective under Australian contract law.®’

Likewise, the Respondent’s position is that the Claimant is not an
investor. Yet, AANZFTA in Chapter 11, Article 2(d), states as

follows:

“(d) investor of a Party means a natural person of a Party or a
juridical person of a Party that seeks to make, is making, or

has made an investment in the territory of another Party;”

The Respondent’s admission that “the share swap was lawful and
effective”®® is an admission that the Claimant owns the Mineralogy

Shares and has made an investment in the territory (Australia).

% ROPO, para 64.
67 ROPO, para 64.
% ROPO, para 64.
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90. Reference is made to the Sixth Palmer WS, and in particular
paragraphs 28 to 48, which refer to the further investment and are
highly relevant to that investment being the investment in
paragraphs 23 to 27 of the Claimant’s Response and which
complies with Article 2(c) of Chapter 11 of AANZFTA. The Claimant
relies upon the foregoing and paragraphs 28 to 48 of the Sixth
Palmer WS in meeting all of the complaints of the Respondent in

its Reply in respect of the Investor and Investment objection.
91.  Article 2(c) of Chapter 11 of AANZFTA states:

“For the purposes of the definition of investment in this Article,

returns that are invested shall be treated as investments.”

92. It is an explicit requirement of Article 2(c) that “returns that are

invested’ qualify as investments.

b. Article 2(j) Of Chapter 11 Of AANZFTA

93.  Article 2(j) of Chapter 11 of AANZFTA which defines a “return” as:

“an amount yielded by or derived from an investment,
including profits, dividends, interest, capital gains, royalties

and all other lawful income” (emphasis added).

94.  The definition of return as set out in 2 (j) of AANZFTA includes
profits that Mineralogy yielded; the profit for the years ended 30
June 2019 and 30 June 2020 was retained by Mineralogy, and that
part of the profit that was retained was an investment under 2(c) of
AANZFTA.%® As required by Clause 31.1 and 32.1 of the

Mineralogy Constitution,”® only the Claimant as the sole

8 Sixth Palmer WS at para 30.
70 Constitution of Mineralogy dated 16 May 2014, (Exh. C-563).

47



Shareholder of Mineralogy had the power to declare a dividend or
make a distribution of profit which the Claimant never did in 2019
or 2020 in respect of the yielded amounts of profit (Returns) which
have been retained by Mineralogy as set out in the 2019

Accounts’! and 2020 Accounts’?.

c. Constitution Of Mineralogy

95. The Mineralogy Constitution, which was current as of 30 June
2019, as of 30 June 2020 and as of 13 August 2020 is “Exh. C-
563".73

96. Clauses 22.3 and 29 of the Mineralogy Constitution states as

follows: ™

22.3 Corporate Groups

Where the Company is a wholly owned subsidiary and the
Directors are also the Directors of the holding company, the
Directors may act in the best interests of the holding
company and in a manner which is contrary to the best
interests of the Company, provided that the Company is not
insolvent or does not become insolvent because of the

Director’s action under this clause.

29. PERMANENT GOVERNING DIRECTOR

" Mineralogy’s Audited Financial Reports for the FYE 20 June 2019, (Exh. C-476).
2 Mineralogy’s Audited Financial Reports for the FYE 20 June 2020, (Exh. C-477).
3 Sixth Palmer WS at para 31.

4 Constitution of Mineralogy dated 16 May 2014, Exh. C-563, pp19 & 24.
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(@) The Company may, from time to time by ordinary
resolution passed at a General Meeting, appoint a Permanent

Governing Director (the “Governing Director’).

(b)  The Governing Director shall hold that office until he dies
or vacates that office or until he ceases to be a Director subject
to the provisions of this Constitution and at such remuneration

as the Directors may from time to time determine.

(c)  There shall be no shareholding requirement for eligibility

as a Governing Director or Acting Governing Director.

(d)  The Governing Director may, from time to time and at
any time, appoint any person as his delegate, attorney or
proxy; to act as Governing Director in his stead AND to
exercise all his rights, powers, authorities and functions on his
behalf, or any of them, which may be defined by such
appointment; upon such terms as he shall determine AND he
may at any such time revoke any such appointment or
authority. Any such appointment or revocation shall be in

writing, under the hand of the Governing Director.

(e) In the event that the Governing Director shall die while
he holds the office of Governing Director, he may, by his will
or any codicil thereto, appoint any person to be Governing

Director in his place.

(f)  In default of any such appointment being made by the
Governing Director so dying, his legal personal representative
may either before or after probate is granted, make such an

appointment of any person to the office of Governing Director
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AND every such appointment must be made in writing by the

appointor.

(9) The Governing Director shall be the Chairman of
Directors and Chairman of every General Meeting of the

Members of the Company, which he shall attend.

(h) The Governing Director for the time being of the
Company, shall have the authority to exercise all of the
powers, authorities and discretions by these presents
expressed in the Directors generally and in the Company
in General Meeting; and all other Directors for the time
being of the Company shall exercise such powers only as
the Governing Director may delegate to them and they
shall be under his control and direction in regard to the

conduct of the Company’s business.

(i)  In exercising such authorities and discretions as
aforesaid, it shall not be necessary for the Governing
Director to describe himself as being or acting in the

capacity of the Governing Director of the Company.

(j) The Governing Director may from time to time and
at any time, appoint other persons to be Directors of the
Company and may define, limit and restrict their powers
and fix their remuneration and duties AND may at any time
and without any notice, remove any Director from office.
However, each such appointment or removal must be in

writing, under the of the Governing Director.
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d.

97.

(k) A resolution in writing, under the hand of the Governing
Director or an Acting Governing Director, appointed in
accordance with this provision for the time being, shall be as
valid and binding on the Company or in relation to its affairs;
as a resolution duly passed by the Board of Directors of the

Members in General Meeting.

() The Governing Director may convene a Meeting of
Directors at any time, in accordance with the Constitution of

the Company.

(m) The Governing Director may convene a Meeting of the
Members of the Company at any time, in accordance with the

Constitution of the Company.

[Emphasis added.]

Director Appointments

Mr Palmer was appointed by the Claimant as a Director of
Mineralogy on 27 February 2019,”° and was appointed the
Permanent Governing Director of Mineralogy by the Claimant on 9
February 2021,7® and his appointments are, at the date of this

Rejoinder, still current.”’

S Current & Historical Extract for Mineralogy Pty Ltd, 14 February 2024, (Exh. C-479).
76 Minutes of Meeting of General Members of Mineralogy Pty Ltd, 9 February 2021 (Exh. C-

564).

7 Sixth Palmer WS at para 33.
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e.

98.

99.

100.

Approval of Accounts

Member’s Meetings Approving the Mineralogy Accounts for 30
June 2019 and 30 June 2020

Mr Palmer was a director of the Claimant representing
Mineralogy’s sole member, the Claimant, when he attended the
general meeting on behalf of the Claimant of the members of
Mineralogy held on 2 December 2019 approving the Annual
Accounts for Mineralogy for the year ended 30 June 2019 (2019
Accounts)’® for Mineralogy and was also a director of the Claimant
representing the Claimant when he attended the general meeting
of the members of Mineralogy held on 13 April 2021 approving the
Annual Accounts for Mineralogy for the year ended 30 June 2020
(2020 Accounts)’® (together, the Members Meetings)°. The
2020 Accounts and the 2019 Accounts retained profits from their
respective years which allowed Mineralogy to use those funds in

respect of its operations and investments in Australia.®

The Minutes of the Member’s Meetings of Mineralogy are exhibits
“Exh. C-565" and “Exh. C-566".

Director’s Meetings Approving the Mineralogy Accounts For 30
June 2019 and 30 June 2020

Mr Palmer was a director attending the meeting of directors of
Mineralogy held on 2 December 2019 approving the 2019

Accounts,®? and he also attended a meeting of directors of

8 Minutes of Member’s Meeting FYE June 2019 (Exh. C-565).
® Minutes of Member’s Meeting FYE June 2020 (Exh. C-566).
80 Sixth Palmer WS at para 34.
81 Sixth Palmer WS at para 34.
82 Minutes of Director’s Meeting FYE June 2019 (Exh. C-567).
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101.

102.

103.

Mineralogy held on 15 July 2021 approving the 2020 Accounts,®?

(together, the Directors Meetings).%

Resolution number 3 in the Minutes of Directors Meeting to
approve the 2020 Accounts held on 15 July 2021 states as

follows:®°

3. It was NOTED that a copy of the 2020 Audited Financial
Records has been provided to the sole Member of the

Company (Zeph Investments Pte Ltd).

The Minutes of the Mineralogy Directors Meetings are exhibited to
the Sixth Palmer WS as “Exh. C-567" and “Exh. C-568".

In deciding to recommend a dividend and/or approving the 2019
Accounts and the 2020 Accounts Mr Palmer confirms, in his
evidence, that he was acting as a director of Mineralogy and the
Claimant for the benefit of the Claimant in accordance with clause
22.3 of the Mineralogy Constitution.® Mr Palmer further states that
he always acted in the best interests of the Claimant to ensure
profits of Mineralogy would be reinvested in Australia and enhance
the value of the Claimant’s investment in Mineralogy’s business
and Mineralogy shares owned by the Claimant.®” He also confirms
that by approving the 2019 Accounts and the 2020 Accounts
reserves were created in accordance with clause 31.5 of the

Mineralogy Constitution.®® He also states that he decided matters

8 Minutes of Director’s Meeting FYE June 2020 (Exh. C-568).

84 Sixth Palmer WS at para 36.

8 Minutes of Director’s Meeting FYE June 2020 (Exh. C-568).

8 Sixth Palmer WS at para 39; Constitution of Mineralogy dated 16 May 2014, (Exh. C-563),

p 19.

87 Sixth Palmer WS at para 39.
8 Sixth Palmer WS at para 39; Constitution of Mineralogy dated 16 May 2014, (Exh. C-563),

p 25.
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104.

105.

f.

106.

as a director of the Claimant and Mineralogy so that no dividend be
paid more than the amounts set out in the Mineralogy audited

accounts as requested by the Claimant.®®
Clause 31.5 of the Mineralogy Constitution states as follows:*°

31.5 Application of Reserves

Pending any such application, the reserves may, at the
discretion of the directors, be used in the business of the
Company or be invested in such investments as the directors
think fit.

No dividend could be paid out by Mineralogy unless it was
approved by the Claimant at a general meeting of
shareholders under clause 311 of the Mineralogy
Constitution.®! As the Claimant was the only shareholder of
Mineralogy, it always had the power to ensure profits were
retained and reinvested in Mineralogy’s business to enhance
the Claimant’s investment in Mineralogy shares and

business®2.

Mineralogy’s Constitution — Dividends And Profits

Clause 31.1 and 32.1 of Mineralogy’s Constitution state as

follows:?3

8 Sixth Palmer WS at para 39.

% Constitution of Mineralogy dated 16 May 2014, (Exh. C-563), p 25.

91 Constitution of Mineralogy dated 16 May 2014, (Exh. C-563), p 25.

92 Sixth Palmer WS at para 41.

9 Constitution of Mineralogy dated 16 May 2014, (Exh. C-563), pp 25 -26.
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31.1 Declaration of Dividend

The Company in general meeting may declare a dividend If,
and only if the directors have recommended a dividend shall

not exceed the amount recommended by the directors.
32.1 Resolution to Capitalise Profits

Subject to these Rules, the Company in general meeting may
resolve that it is desirable to capitalise any sum, being the
whole or a part of the amount for the time being standing to
the credit of any reserve account or the profit and loss account
or otherwise available for distribution to members, and that
such sum be applied, in any of the ways mentioned in these
Rules, for the benefit of members in the proportions to which
those members would have been entitled in a distribution of

that sum by way of dividend.

107. As Mineralogy is a wholly owned subsidiary of the Claimant, it is
the Claimant who must approve any distribution of profits by way
of dividend (Clause 31.1 of the Mineralogy Constitution)®* or
otherwise (Clause 32.1 of the Mineralogy Constitution) or not do so
and have the profits retained in Mineralogy for reinvestment in

Australia.

108. Further, Mineralogy’s Constitution inter alia states at Clause 31.6

and Clause 31.11 as follows:%°

9 Constitution of Mineralogy dated 16 May 2014, (Exh. C-563), p 25.
% Constitution of Mineralogy dated 16 May 2014, (Exh. C-563), p 26.
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31.6 Carry forward Profits

The directors may carry forward so much of the profits
remaining as they consider ought not to be distributed as

dividends without transferring those profits to a reserve.
31.11 Distribution of Dividends

Any general meeting declaring a dividend may, by resolution,
direct payment of the dividend wholly or partly by the
distribution of specific assets, including paid up shares
in, or debentures of, any other corporation, and the

directors shall give effect to such a resolution.

109. Clause 31.11 meant that dividends did not have to be paid in cash,
but wholly or partly by the distribution of specific assets, including
paid up shares in, or debentures of, any other corporation and from
carry forward profits (see Clause 31.6 of the Mineralogy

Constitution).%
110. Clause 32.3 of the Mineralogy Constitution states:%’

32.3 Application for Benefit of members

The ways in which a sum may be applied for the benefit of

members under Sub-Rule 31.1 are:

(a) by paying up any amounts unpaid on shares held by
members;

(b) by paying up in full unissued shares or debentures to be

issued to members as fully paid; or

% Constitution of Mineralogy dated 16 May 2014, (Exh. C-563), p 26.
97 Constitution of Mineralogy dated 16 May 2014, (Exh. C-563), p 27.
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111.

112.

(c) partly as mentioned in Sub-Rule 32.2(a) and partly as
mentioned in Sub-Rule 32.3(b).

Clauses 31.1, 31.6 and 31.11 of Mineralogy’s Constitution in
essence allowed the Claimant by resolution to distribute assets of
Mineralogy to the Claimant, the only member of Mineralogy, by a

simple resolution at any time of the Claimants choosing.®®

Under the Mineralogy Constitution the Claimant had the absolute
right to appoint or remove any director at any time and to make any
conditions it sought on a director’s appointment prior to making the
appointment of a director or change Mineralogy’s Constitution. The
only reason that profits and/or returns were retained in Mineralogy
as set out in the 2019 Accounts and the 2020 Accounts were
because the Claimant required them to be retained by Mineralogy

for further use and investment by Mineralogy in Australia®.

g. Accrual Accounting and Document Inspection

113.

Mr Palmer confirms that the Claimant has always, since it became
the holding company of Mineralogy in 2019, been able to inspect
any document in the control or possession of Mineralogy. He also
confirmed that Mineralogy does and is required by Australian Law
to keep accrual accounts.’® These matters are set out in the

expert report of Peter Dunning KC.

% Sixth Palmer WS at para 47; Constitution of Mineralogy dated 16 May 2014, (Exh. C-563),

p 25-26.

% Sixth Palmer WS at para 48.

100 Sixth

Palmer WS at para 49.
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h. The Respondent’s Reply

114. In relation to the Respondent’s Reply, at paragraphs 89 to 97, Mr

Palmer says as follows:

a. “The Constitution which Mineralogy adopted in 2002 (Exh.
C-553) is not the Mineralogy Constitution in force at the time
of the 2019 Accounts or the 2020 Accounts.”™ The
Respondent’s expert Professor Lys has used the 2002
Constitution, as a consequence, nothing contained with the
Reply alleged by the Respondent in the Reply in respect of
the Constitution of Mineralogy is relevant or has any force.
Notwithstanding, all the provisions of the Mineralogy
Constitution referred to in this statement above (Exh. C-
563) were contained within the terms of the historical 2002

Constitution of Mineralogy.”

b. “...[l]t is a nonsense to suggest as the Respondent does in
paragraph 94 of its Reply that a company, contrary to
Australian Law, with a turnover of many hundreds of millions
of dollars should operate on cash accounting which the
Respondent’'s own laws bars a company with many
hundreds of millions of dollars turnover doing so.'%? Mr
Palmer considers that the Respondent’s and Professor Lys
quoted view are a nonsense in respect of cash.'® Likewise,
as clause 31.11 of the Mineralogy Constitution confirms,
dividends may be paid wholly or partly by the distribution of

specific assets, including paid up shares, or in debentures

101 Sixth Palmer WS at para 50(a).
192 Sixth Palmer WS at para 49, 50(b); Supplementary BDO Report at paras 2.7-2.8.
103 Sixth Palmer WS at para 49, 50(b).
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115.

116.

117.

of, any other corporation and there is no requirement for it

to be fully or partly paid in cash”.'%

The failure to detail the actual provisions of any constitution of
Mineralogy by the Respondent is telling and calls into it question

the Respondent’s Expert's competence.'®

Claimant’s Ongoing Contribution to Mineraloqgy’s Operations

Five of the Claimant’s directors are involved in the operations of
Mineralogy and make a real and material contribution to the
operations of Mineralogy.'® Clause 22.3 of the Mineralogy
Constitution recognises that even directors of Mineralogy may act
in the interest of its holding company (the Claimant) even when it
may be contrary to the interests of Mineralogy.’®” Since the time
that the Claimant became the holding company of Mineralogy, the
directors of the Claimant has provided direction and determined the
priority to all the operations of Mineralogy,'® all directors of the
Claimant hold the paramount position within the group,’® no

employee of Mineralogy can direct them in respect of any matter."®

The five Claimant directors make daily contributions to Mineralogy
operations as directors of the Claimant and each of them is
responsible to the board of the Claimant for their commercial

activities within the group,’"" and that it is not a question of the tail

104 Sixth Palmer WS at para 44-45.

195 Sixth Palmer WS at para 51.

1% Sixth Palmer WS at para 52.

197 Constitution of Mineralogy dated 16 May 2014, (Exh. C-563), p 20.
108 Sixth Palmer WS at para 52.

199 Sixth Palmer WS at para 52.

10 Sixth Palmer WS at para 52.

" Sixth Palmer WS at para 53.
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wagging the dog as they do not report to the board of Mineralogy.''?
The Board of Mineralogy acts at all times in accordance with the

wishes of its holding company (the Claimant).3

118. Since each of the five directors of the Claimant were appointed as
directors of the Claimant, their roles and contribution to Mineralogy
and its operations have changed and expanded by virtue of their
directorships of the Claimant and the authority that goes with that
position,''* and their primary obligation under law is to the Claimant
and it is from that position they each provide a contribution to

Mineralogy.''®

119. Commercial experience in industry worldwide, shows that it is
common for directors of the holding Company of a Group to be
employed or involved in the activities of subsidiary companies.'"®
The contributions happen in real time, where a person’s duties or
roles in the past do not impinge on their status or contributions
which may vary even daily according to their experiences,'"” and
likewise, the experience and knowledge once experienced or
known cannot be separated from their knowledge applied in all
tasks.''® Mineralogy has and continues to benefit from the
experience and increasing knowledge of all the Claimant’s

directors involved in Mineralogy operations™'®.

112 Sixth Palmer WS at para 53.
13 Sixth Palmer WS at para 53.
114 Sixth Palmer WS at para 54.
115 Sixth Palmer WS at para 54.
18 Sixth Palmer WS at para 55.
"7 Sixth Palmer WS at para 55.
18 Sixth Palmer WS at para 55.
119 Sixth Palmer WS at para 55.
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j-

Claimant’s Directors Assisting and Contributing to the

Operations of Mineraloqy

120. The matters set out below in respect of the Claimant’s Directors

121.

contributing to Mineralogy operations are confirmed in the Sixth

Palmer WS at paragraphs 56 to 62 (inclusive)'?°,

Emily Palmer

Emily Palmer was appointed a director of the Claimant on 28
February 2019.">' She has remained a director of the Claimant
since her appointment.'?? Prior to her appointment as a director of
the Claimant, she was already involved in Mineralogy’s operations
as Mineralogy’s Administration Manager but resigned to pursue
other business opportunities with the Claimant in mid-
2021.'2® Because she was a director of the Claimant, she joined
Mineralogy and served as a director of Mineralogy from 13 May
2021 to 23 August 2021 and Administration Manager thereafter but
has not received any compensation from Mineralogy since August
2021."%* “Exh. C-585" records the shareholders meeting whereby
the Claimant appointed Emily Palmer as a director of Mineralogy.
In her role as a director of Mineralogy she made a substantial
contribution to board decisions and policy and she had and has
executive responsibility to ensure the board of Mineralogy acted in

the best interests of the Claimant in accordance with clause 22.3

120 See also the Seventh Palmer WS at paras 8 to 10.

21 ACRA Business profile of Zeph Investments Pte Ltd, (Exh. C-77).
122 Sixth Palmer WS at para 56.

123 Sixth Palmer WS at para 56.

124 Sixth Palmer WS at para 56.
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122.

123.

124.

of the Mineralogy Constitution which contributed to the successful

operations of Mineralogy and the Claimant’s group.'?®

Following Emily Palmer being appointed as a director of the

ciamant |
I N < hs supervised

and checked all outgoing transactions and assisted in managing

the Claimant’s investments by actively managing Mineralogy cash

rov. [

Account Date

I 73 July 2020
. 2 Jily 2020

19 January 2024

See exhibit “Exh. C-586".

She continues to supervise the Claimant's investment in
Mineralogy I
and Mineralogy and the Claimant continues to benefit from her
judgement and professionalism and her knowledge of the

Claimant’s priorities and operations.'?®

Declan Sheridan

Declan Sheridan was promoted and appointed a director of the
Claimant on 28 February 2019 and his appointment remains

current.'?® His promotion was an important consideration in his

125 Sixth Palmer WS at para 56.

126 Sixth Palmer WS at para 57.

127 Sixth Palmer WS at para 57 and Seventh Palmer WS at para 8.
128 Sixth Palmer WS at para 58.

129 ACRA Business profile of Zeph Investments Pte Ltd, (Exh. C-77).
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125.

retention for the group so he could continue to carry out his role
and responsibilities for Mineralogy and his responsibilities at that
time until the present were to act as a catalyst in utilising his
experience and the business contacts that the Claimant’s
businesses had in Singapore for the benefit of Mineralogy and its
coal projects.’® Mr Sheridan has not received any compensation
from Mineralogy since August 2021 but has continued to carry out
his responsibilities and roles for Mineralogy and that he most
recently he carried out inspections of Mineralogy projects in
Western Australia in July 2024."3" As a director of the Claimant, he
is responsible to the board of the Claimant on his activities he
carries out for Mineralogy and its subsidiary Waratah Coal
projects.”™? Mr Sheridan reports to and advises the Mineralogy
board on the Claimant’s policy and contributes to the management
of Mineralogy and the Claimant’s investment and his prime legal
responsibility as a director of the Claimant is to act in its interests
under Singapore Law.'®® The Claimant’s interest and Mineralogy’s

interest is to ensure the proper operations of Mineralogy.

Baljeet Singh

Baljeet Singh was employed by Mineralogy on 14 January 2019
and became a director of Mineralogy on 9 November 2020 (having
previously served as a director from 31 July 2012 until 21 January

2013)."** She was appointed a director of the Claimant on 22

130 Sixth Palmer WS at para 59.
131 Sixth Palmer WS at para 59.
132 Sixth Palmer WS at para 59.
133 Sixth Palmer WS at para 59.

134 Sixth Palmer WS at para 60; Current & Historical Extract for Mineralogy Pty Ltd, 14
February 2024 (Exh. C-479).
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October 2021.7%° Ms Singh is a person assisting the Claimant’s
representative in the arbitration. As a director of the Claimant, and
a person assisting in the arbitration, Ms Singh provides specialist
knowledge of the arbitration and its impacts on Mineralogy and its
employees to Mineralogy from time to time as Mineralogy needs to
be fully informed of the progress of the arbitration as the arbitration
is in the public domain and press enquiries are frequent.’*® Ms
Singh is also company secretary of Mineralogy and attends to
normal company secretarial duties for Mineralogy and interfaces
with the Claimant on these matters and has established systems
of corporate governance for Mineralogy after her appointment as a

director. 1%’

Clive Palmer

126. Mr Palmer has held various roles (including as a director) in
Mineralogy since the 1980s and is now 70 years old.'3® He initially
retired as a director of Mineralogy on 8 of October 2018 at the age
of 64.3° Mr Palmer became a director of the Claimant on 23
January 2019,'° and after being appointed as a director of the
Claimant, the Claimant appointed him as a director of Mineralogy
on 27 February 2019.'' Mr Palmer was appointed by the Claimant

as a director of Mineralogy inter alia for the express purpose of

135 ACRA Business profile of Zeph Investments Pte Ltd, (Exh. C-77).
136 Sixth Palmer WS at para 60.
137 Sixth Palmer WS at para 60.
138 Sixth Palmer WS at para 61; Seventh Palmer WS at paras 1, 10.

139 Sixth Palmer WS at para 61; Current & Historical Extract for Mineralogy Pty Ltd, 14
February 2024, (Exh. C-479).

140 ACRA, Register of Directors of Zeph Investments Pte Ltd, (Exh. C-478); Sixth Palmer WS
at para 61; Seventh Palmer WS at para 10.

41 Minutes of General Meeting of Members of Mineralogy Pty Ltd (Exh. C-584); Sixth
Palmer WS at para 61; Seventh Palmer WS at para 10.
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contributing his experience and knowledge to Mineralogy’s
operations and to manage the Claimants investment in Australia.
Paragraph 61 of his sixth withess statement confirms following his
appointment by the Claimant to Mineralogy Board of directors he
has always acted in the best interest of the Claimant in carrying out
his roles at Mineralogy.'#?> Mr Palmer would not have continued to
act as a director of Mineralogy but for the for the existence of clause
22.3 in the Mineralogy Constitution which allows him to always act
in the interest of the Claimant and Mineralogy whose interests are
aligned,*® and he contributes to Mineralogy operations which he
oversees all management operations of the Claimant’s investment
in Mineralogy.'#** Mr Palmer is the Claimant’s representative in this
Arbitration. All staff at Mineralogy and all chief executive functions
at Mineralogy and decisions are carried out by him and he does

not receive a salary from Mineralogy.'4°

Bernard Wong

127. Mr. Wong is a director of the Claimant, is the Claimant’s Chief
Investment Officer and carries out the functions of managing

Mineralogy’s accounting staff.’*® Mr Wong:

(i) is “actively involved in the day-to-day operations” of
Mineralogy as a director and chief Investment officer of the

Claimant; 4’

142 Sixth Palmer WS at para 61.
143 Sixth Palmer WS at para 61.
144 Sixth Palmer WS at para 61.
145 Sixth Palmer WS at para 61.
146 Sixth Palmer WS at para 62.
47 Sixth Palmer WS, para 62.
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(ii)

(iii)

is responsible for overseeing the group’s audited
consolidated accounts and utilising the skills and experience
he has obtained as director of the Claimant in supervising the
production of Mineralogy Accounts and entries for inclusion

in the Group accounts;'® and

also manages the day today accounting staff and
management accounts and banking for both the Claimant

and Mineralogy'4°.

k. Agreed Facts

128. The following facts are not disputed:

a.

The Claimant is a company validly incorporated under the

laws of Singapore.

The Claimant owns all the shares in Mineralogy which it
validly and lawfully acquired through a Share Swap on 29
January 2019.1%0

Mineralogy has been, and remains, a wholly owned

subsidiary of the Claimant since that date.

The Claimant’s parent is Mineralogy International Limited
(“MIL”), a company duly incorporated and operating in New

Zealand. 1!

The “Mineralogy group” is ultimately owned by Mr Clive

Palmer.

148 Sixth Palmer WS, para 62.
149 Sixth Palmer WS, para 62.
%0 ROPO, para 64.

51 SODPO, para 230.
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In the financial year ending 30 June 2019 (“‘FY2019"),
Mineralogy reported profits of A$35.55 million.™? It paid no

dividend to the Claimant.'3

In the financial year ending 30 June 2020 (“FY2020"),
Mineralogy reported profits of $207.17 million. It paid
dividends of $8.115 million (total) to the Claimant.’>

129. The following legal concepts are also accepted:

a.

A Share Swap is a lawful and effective method of
transferring ownership of the Mineralogy shares to the
Claimant.’™ The Claimant’s submission is that it must

constitute an investment.

There is nothing inherently problematic about acquiring an

investment through an internal corporate restructuring.®®
A cashless transaction may constitute an investment.'®’

There is no dispute regarding the “adequacy” of

consideration.®®
The origin of capital is not relevant to this case.®

Both Parties agree that definitions in the Treaty should be

interpreted in accordance with the principles set out in the

152 Fifth Palmer WS, para 43(a); Financial Reports of Mineralogy Pty Ltd for the year ended
30 June 2019, (Exh. C-476).

153 Fifth Palmer WS, paras 43(b), 122(c); Mineralogy’s Audited Financial Reports for the FYE
20 June 2019, (Exh. C-476).

154 Mineralogy’s Audited Financial Reports for the FYE 20 June 2020, (Exh. C-477).
%8 ROPO, paras 64 and 71.

%6 ROPO, para 72.

57 ROPO, para 68.

%8 ROPO, para 61(a).

%9 ROPO, para 61(b).
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VCLT; namely, in good faith in accordance with their ordinary
meaning, interpreted in the light of the context and the object

and purpose of the Treaty.

g. Both Parties also rely on the decisions of previous
investment treaty tribunals which have interpreted similar
phrases in other treaties. These cases provide helpful

guidance to the Tribunal.

I. Definition of Investor

130. Under the AANZFTA, in addition to submissions made above
and/or in the alternative, an investor is a person “that seeks to
make, is making, or has made an investment in the territory of
another Party” (Article 2(d)).

131. As the Claimant noted in the SODPO, and the Respondent does
not dispute, this definition mirrors the US Model BIT 2004 which
formed the basis for Chapter 11 of the AANZFTA. %0

132. Respected (Australian) international law academic, Tania Voon,

states: 6!

“The United States has tended to prefer a broad definition of

investor, now followed by several other States. For example,
the 2012 US Model BIT defines an investor of a party as ‘a
Party or state enterprise thereof, or a national or an enterprise

of a Party, that attempts to make, is making, or has made an

160 SODPO, para 274 relying on A Kawharu and L Nottage, “Models For Investment Treaties
In The Asia-Pacific Region: An Underview” 34 (2017) Arizona Journal of International &
Comparative Law, 461, at 502, (Exh. CLA-183).

161 Tania Voon and Dean Merriman “Incoming: How International Investment Law Constrains
Foreign Investment Screening” The Journal of World Investment & Trade 24 (2003) 75 at 89
(CLA-241).
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133.

134.

investment in the territory of the other Party’ (subject to a
qualification for dual nationals). This kind of broad language
provides scope for screening of an investment that has not yet
been established in a host State to be caught by an IIA (with
respect to an obligation applicable to investors), depending on
the definition of investment (since the prospective investor
must be attempting to make an investment) and the language

used in substantive obligations.”

While this comment does not focus on the meaning of “make”’, it is
clear that Ms Voon is using the US Model BIT (on which the
AANZFTA is based) as an example of a “broad” definition of
investor, which she contrasts in the article with other narrower
definitions. Had the US Model BIT in fact adopted a more
restrictive definition than most treaties through the use of the verb
“‘make” — as proposed by the Respondent — Ms Voon would surely
not have chosen the US Model definition as an example of an

archetypal broad definition of “investor”.

Indeed, the very fact that the US definition of investor — in contrast
to many others — includes those “seeking to make” an investment,
thereby broadening the pool of potential investors under the treaty,
shows the intent to have a broad application. This is also true of
the broad definition of investment in the US Model BIT, also
adopted in the AANZFTA. The State Parties to the AANZFTA
chose the broad definitions of the US Model BIT over other more
restrictive definitions that were available to them. This Tribunal
should respect the State Parties’ choice and not limit the definitions

in the highly unusual way now proposed by the Respondent.
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135.

136.

137.

As indicated by Ms Voon, there is no special magic to the words
“made an investment’ aside from denoting a broad definition of
investor. There is certainly no indication that the State Parties to
the AANZFTA were attempting to fashion a definition that required
something unusual, different or distinct from other investment
treaties. There is no indication that the State Parties were seeking
to impose a requirement on each new owner of an existing
investment to contribute further resources to the underlying
investment in order to become “an investor of a Party”. Indeed, the
fact that the State Parties adopted the US Model BIT formulation
suggests the opposite — that they were seeking a standard, broad

definition.

In the English language, the verb “to make” does not have a fixed
meaning but takes its meaning from the noun with which it is
associated.'® For this reason, one cannot simply quote a
dictionary definition of the verb “to make”, as its meaning changes
depending on the noun and context. In the present case, the noun
that gives “to make” its meaning is “investment”. The Tribunal
cannot, therefore, interpret the phrase “to make an investment’
without reference to the meaning of investment as defined in the

Treaty.

Investment is defined in the AANZFTA as (relevantly) shares
owned or controlled by an investor (Article 2(c)). The natural and
contextual meaning of “to make an investment’ is, therefore, to

bring about the state of owning or controlling the shares. To the

62 See SODPO, para 262. “To make” is a delexical verb meaning that the “the important part
of the meaning is taken out of the verb and put into the noun”. Similarly, “to make” is a
transitive verb which gains its meaning from its object.
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extent that this requires an action, it is the action of gaining or

acquiring ownership or control of the shares that is required.

138. This interpretation of the definition of investor is consistent with the
definition of “covered investment’ in Article 2(a) of Chapter 11,
which also forms part of a contextual interpretation. A covered
investment is an investment that is in existence at the date of the
Treaty’s entry into force or is “established, acquired or expanded’
thereafter. The fact that an investment may be acquired “or”
expanded demonstrates squarely that an investor is not required
to actively commit additional resources to the investment (i.e., to
expand the investment). The State Parties have expressly agreed
that a covered investment is not required to be both acquired “and”
expanded — acquisition alone is sufficient. It would be nonsensical
to read into the definition of “investor’ a requirement to actively
contribute to (and thereby expand) the investment when the
definition of “covered investment’ clearly permits investments to be

acquired or expanded.

139. In other words, the definition contended for by the Respondent runs
directly contrary to the definition of “investment’” and “covered
investment’. It would require the Tribunal to ignore (indeed
override) these definitions in the Treaty and imply additional
requirements into the definition of investor. Such an approach is
not consistent with a contextual reading of the Treaty or the
principles of the VCLT.63

140. Moreover, as explained in the SODPO, the primary purpose of the

phase “is seeking to make, makes or has made” is actually to

163 VVienna Convention on the Law of Treaties (Exh. CLA-17).
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convey the required temporal state of the investment.'®* This is
important as some treaties do not permit those seeking to make an
investment to access Treaty protection. In keeping with the broad
definitions of investment and covered investment in the AANZFTA,
the State Parties agreed that even those who had not yet made an
investment could be an “investor of a Party”. The adoption of a
broad definition that includes prospective investors speaks against

the restrictive definition now proposed by the Respondent.

141. Finally, the Tribunal must take account of the footnote added by the
AANZFTA State Parties to clarify that an investor seeking to make
an investment must have taken active steps towards this goal.®®
This is not a clarification included in the Model BIT. It shows that
the State Parties turned their minds to the need for active steps,
and specifically required active steps in the context of an investor
seeking to make an investment. Had the State Parties intended to
impose a condition that an investor must actively contribute
resources to an existing investment (in addition to acquiring it), they
would surely have included a footnote or reference to this
requirement. This is especially so as it would run contrary to the
definition of investment and covered investment as discussed

above.

142. The Respondent attempts to sweep aside the ordinary meaning of
the terms “investment”, “covered investment” and “investor’ by
simply saying that “to make” is not the same as to “own” or to “hold”

and must mean something different.’®® Yet at paragraph 64 of the

164 SODPO, para 264.
165 See SODPO, para 274.
66 ROPO, paras 53-54
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143.

144.

Reply the Respondent admits that the Claimants ownership of the
Mineralogy Shares was “legal and effective”. AANZFTA in Chapter

11, Article 2(c), inter alia states:

“Investment means every kind of asset owned or controlled

by an investor, including but not limited to the following:.....”

Yet the Respondent disputes that the Claimant has made an
investment despite the admission that the Share Swap was legal
and effective in bestowing ownership of the shares on the
Claimant. It does so notwithstanding that, as is evident from the
above, the Claimant’s definition does not equate the verb “make”
with the verb “own” or “hold”. The Claimant’s position is that making
an investment is the act of acquiring ownership of the shares —i.e.,
taking the steps required to effect a state of ownership or
acquisition which AANZFTA acknowledges is an investment in
Article 2. This is a perfectly consistent and contextual approach to

interpretation, in contrast to that advocated by the Respondent.

As explained in the SODPO,'%’and elsewhere in this Rejoinder the
meaning of investor proposed by the Claimant is entirely consistent
with the purposes of the Treaty as set out in the preamble, as

follows: 168

REINFORCING the longstanding ties of friendship and

cooperation among them;

67 SODPO, para 277.

68 Agreement Establishing the ASEAN-Australia-New Zealand Free Trade Area, Chapter 11,
(Exh. CLA-001), pp. 1-2.
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RECALLING the Framework for the AFTA-CER Closer
Economic Partnership endorsed by Ministers in Ha Noi, Viet
Nam on 16 September 2001;

DESIRING to minimise barriers and deepen and widen
economic linkages among the Parties; lower business costs;
increase trade and investment; enhance economic efficiency;
create a larger market with more opportunities and greater

economies of scale for business;

CONFIDENT that this Agreement establishing an ASEAN-
Australia-New Zealand Free Trade Area will strengthen
economic partnerships, serve as an important building block
towards regional economic integration and support

sustainable economic development;

RECOGNISING the important role and contribution of
business in enhancing trade and investment among the
Parties and the need to further promote and facilitate
cooperation and utilisation of the greater business

opportunities provided by this Agreement;

CONSIDERING the different levels of development among
ASEAN Member States and between ASEAN Member States,
Australia and New Zealand and the need for flexibility,
including special and differential treatment, especially for the
newer ASEAN Member States; as well as the need to facilitate
the increasing participation of newer ASEAN Member States
in this Agreement and the expansion of their exports,
including, inter alia, through strengthening of their domestic

capacity, efficiency and competitiveness;
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145.

146.

REAFFIRMING the respective rights and obligations and
undertakings of the Parties under the World Trade
Organization Agreement and other existing international

agreements and arrangements;

RECOGNISING the positive momentum that regional trade
agreements and arrangements can have in accelerating
regional and global trade liberalisation, and their role as

building blocks for the muiltilateral trading system.

As stated in the SODPO, "% the goals of deepening economic ties
and linkages in the region, strengthening economic integration,
promoting cooperation and business opportunity and facilitating
participation are all consistent with the Claimant’s definition of
investor, investment and covered investment. These are broad
goals that encourage a broad reading of the definitions. '"° Nothing
in the preamble or the Treaty itself requires the definition of investor
to be read in a restrictive manner that limits the definition to those
engaged in “some form of active investment, whether by way of a
contribution of capital or otherwise” over and above the original
investment.’' Indeed, reading the definition of “investor’ in the
narrow and restrictive fashion advocated by the Respondent would
appear to go against the broad goals of the Treaty to strengthen,

deepen and promote regional economic integration.

In the present case, the links created between Australia, Singapore
and New Zealand promote the goals of the AANZFTA. MIL is now

exploring for lithium in New Zealand as well as operating its long-

169 SODPO, paras, 185, 277, 278.
70 See Addiko v Montenegro, (Exh. RLA-52) para 357.
" ROPO, para 47.
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standing Singapore business. Had the coal project not been stifled
by the Amendment Act in 2020 the services of the Singapore
financial sector would have been assisted in bringing this
investment to fruition.’”? This would certainly have facilitated
considerable economic linkages. Moreover, as Mr Palmer himself
notes, he may still move to Singapore once his children have grown
up.'” This is precisely the type of integration envisioned in the
AANZFTA.

m. The Claimant’s Definition is Consistent with Investment Treaty

147.

148.

Jurisprudence - There is no Requirement for an Additional

Contribution by an Investor

Notwithstanding the major contribution the Claimant has made to
Mineralogy, the Respondent avers that an investor must make an
active contribution by way of capital or otherwise.” The
Respondent states that the Claimant did not do so as it has
contributed nothing to Mineralogy.””® It is unclear if the
Respondent’s position is that the alleged “contribution” must be
made to the investment itself (i.e., Mineralogy), or whether

purchasing an investment (from MIL) is sufficient.®

The confusion that pervades the Respondent’s position is
symptomatic of its falsity. On the one hand, the Respondent takes

issue with the value of the Consideration Shares that were

72 Fifth Palmer WS, paras 53-58; Martino WS, paras 18-19, 24-27, 29, 31, 33, 36 and 38.
173 Sixth Palmer WS, para 88.

74 ROPO, para 47.

78 ROPO, para 48.

76 See ROPO, paras 48 and 61(a).
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149.

150.

exchanged in the Share Swap."””” On the other hand, the
Respondent suggests no investment exists because there was no

contribution to Mineralogy.'”®

If the Respondent is simply saying that “contribution” means
payment for the shares that were acquired (i.e., a payment to MIL
and not a contribution to Mineralogy), then the answer is, that this
has clearly been satisfied through the Share Swap, as discussed
below. There is no requirement, as the Respondent accepts, that
the payment for the investment is adequate or of a specific value.'”®
It is incorrect to say that the shares had no value, but even if they
did, it would not be fatal to the existence of an investment as
demonstrated by Levy v Peru and MNSS B.V. v Montenegro.'®
This is a point that pertains to the adequacy of the consideration
paid to MIL in the transaction to acquire the shares.'® It is clearly
different to a requirement to make an active contribution to
Mineralogy, by way of capital or otherwise.'® Contribution and
purchase price are different concepts that appear to have been

conflated by the Respondent.

If the Respondent’s position is that the Claimant has failed to make

an additional contribution to the investment, it is not only factually

77 The respondent states that the shares exchanged with MIL by the Claimant were of “no
value” (ROPO, paras 48 and 61(a)).

78 ROPO, para 66.

79 SODPO, paras 330-334.

180 | evy v Peru, ICSID Case No ARB/10/17, Award, 26 February 2014, para 148, (Exh. CLA-
188); MNSS B.V. v Montenegro, ICSID Case No ARB(AF)/12/8, Award, 4 May 2016, para
126-127, (Exh. CLA-194); SODPO, para 326-327.

81 While the Respondent suggests its objection does not relate to adequacy (para 61(a)),
the contention appears to be that a party that provides consideration that has no value (i.e.,
is inadequate) has not made an investment. The Claimant addresses this point at SODPO,
paras 330-334.

82 The Respondent complains that the Claimant “contributed nothing to Mineralogy”
(ROPO, para 48; see also para 61(a)).
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incorrect (as discussed above) but ignores the long line of authority
that clearly states that any requirement for a “contribution” to an
investment is satisfied by the original contribution.'® Therefore, to
the extent that any contribution is found to be required, the original
contribution suffices (the Respondent acknowledges that the origin

of investment is not relevant)'®.

151. If it were not so, every party that purchases an existing investment
from a third party would be required to make an additional
investment of capital, over and above the purchase price paid to
the third party (which is clearly not a contribution to the investment).
It is grasping at straws to suggest that the use of the term “make”
an investment in the AANZFTA is sufficient to override this well-

established principle of law.

152. As confirmed by the English Court in the Tatneft v Ukraine, a
requirement to make a contribution to the investment would mean
that: 18

“[lIf an investor from one Contracting State acquired what
would in ordinary language be described as an investment
which is located in the territory of the other Contracting State
from someone other than a natural or legal person operating
within the host state, then the new investor would have no
"investment" in the host state for the purposes of the BIT. That

would undermine the aim of the BIT which, as with other

183 This jurisprudence is set out in the SODPO, from para 322.
84 ROPO, para 61(b).

185 PAO Tatneft v Ukraine [2018] EWHC 1797 (Exh. RLA-51), para 69. See also Gold
Reserve Inc v Venezuela, ICSID Case No ARB(AF)/09/1, Award, 22 September 2014, (Exh.
CLA-32), para 261; Flemingo v Poland, UNCITRAL, Award, 12 August 2016, (Exh. RLA-48),
para 315.

78



bilateral and multilateral investment treaties, is to create and

maintain favourable conditions for mutual investments.”

153. Consequently, the Court further confirmed that the phrase "are

154.

invested by" does not import a requirement that the investor must

actively invest or contribute resources: '8

“In my judgment the phrase "are invested by" does not import
a requirement that, in order to be an investment, there should
have been an active process of the commitment of resources
by the investor therein. The purpose of the words "are invested
by" is to permit, within the definition of "investment”, a link
between the specification of the types of assets which are
comprised within the term and the person who owns or is
otherwise interested in those assets (who must be an investor
of the other Contracting State) and also with the requirement
that that investor must have acquired those assets in
accordance with the legislation of the home state. They do not
mean that even though the asset would ordinarily and naturally
be described as an investment of an investor of the other
Contracting State, nevertheless they will not qualify as such
because the investor has not actually made an active

contribution of resources to the host state.”

The argument that an additional contribution is required was flatly
rejected by the Swiss Federal Tribunal in Clorox v Venezuela when
it overturned the arbitral tribunal’s finding that a requirement “fo
invest’ necessitated that an active contribution be made by the

investor. The Court held that the tribunal had wrongly implied into

18 PAQ Tatneft v Ukraine [2018] EWHC 1797, (Exh. RLA-51), para 68.
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the relevant treaty additional requirements that simply did not exist
on the plain language of the treaty.’® Implying additional
requirements into the AANZFTA based on the words “made an

investment’ is equally impermissible.
155. Similarly, the tribunal in Sea Search-Armada v Colombia noted: 88

“[T]he argument that the phrase “invested by investors” limits
treaty protections only to “active” investors was made (and
rejected) in a number of other cases. For instance, in Vladislav
Kim et al. v. Republic of Uzbekistan the tribunal held that the
applicable treaty contained no distinction between active and
passive investors, despite the inclusion of the phrase
‘invested by investors” in the definition of ‘investment’. In
Addiko Bank AG v. Montenegro, the tribunal similarly
concluded that “the words ‘assets invested by an investor’
does not mean [...] that the investment must have been an
‘active investment’ that was made ‘through the contribution of
resources to Montenegro or an exchange of resources to

acquire an asset.”

In the light of all of the above, the Tribunal is unable to
conclude at this juncture that there is a requirement under the
TPA for an “active” and “personal” investment by the purported
investor, whether express or by necessary implication. Even

if, for the sake of argument, such a requirement were actually

187 Clorox I, (Exh. RLA-144), para 3.4.2.4

88 Sea Search-Armada, LLC v. Republic of Colombia, PCA Case No. 2023-37, (Exh. CLA-
242), paras 177-178 (footnotes omitted).
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156.

157.

expressed or implied by the TPA, the Tribunal would

nonetheless remain unconvinced by Respondent’s argument.”

The decision of the Swiss Federal Tribunal in Clorox is consistent
with the great weight of authority that has similarly rejected the
arguments the Respondent now makes. These cases have been
discussed in detail in the SODPO and the Claimant does not repeat
them here.’®® The case authorities invariably find that once a
tribunal has concluded there is a valid “investment’, that
investment is “made” as soon as the assets are purchased.’®® The
Respondent’s rebuttal is set out below and does not change the
clear and consistent jurisprudence that is fatal to the Respondent’s

position.

In particular, the Respondent’s overly semantic criticism that the
Claimant relies on cases that interpret the meaning of the words
“invested by” (i.e., the verb “to invest’) rather than “made an
investment’ (i.e., the verb “to make”) does not bear scrutiny. Not
only are there obvious similarities in meaning between the two
phases (recalling that “to make” must take its meaning from the
noun “investment”), but investment tribunals regularly cite and rely
on the jurisprudence for both phrases interchangeably.’’
Moreover, the arguments and rationales advanced by the

respondents in each of these cases are almost identical to those

189 SODPO, paras 308-329; see also case analysis at SODPO, paras 293-296.

19 Abaclat v Argentina, ICSID Case No. ARB/07/5, Decision on Jurisdiction, 4 August 2011,
(Exh. CLA-192), para 412; See also Orascom TMT Investments Sarl v People’s Democratic
Republic of Algeria, ICSID Case No ARB/12/35, Award, 31 May 2017, (Exh. CLA-193), para

382.

91 For example, the tribunal in Montauk v Colombia (interpreting to make and investment”)
refers to the reasoning in Clorox v Venezuela (interpreting “invested by”). Montauk Metals v
Republic of Colombia (ICSID Case No. ARB/18/13, Award, 7 June 2024), (Exh. RLA-147),
para 414.
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now advanced by the Respondent. The reasoning of the various

tribunals in rejecting these arguments is obviously relevant.

An Investor Must Participate in the Transaction to Acquire the

Investment

158. “Making” differs from “owning” or “holding”."

159. This is consistent with the tribunal's findings in Addiko v

Montenegro:'%3

“The Tribunal is of the view that the ordinary meaning of the
verb "making” includes an act of acquiring an investment
which can be defined as gaining possession or control of, or
getting or obtaining something. The emphasis is not on the
exchange of monetary value for title or possession, but on the
act of obtaining title or possession. Thus, "making" an
investment includes instances in which title or possession is
obtained over an asset that qualifies as an investment. In this
case, Claimant acquired (i.e., obtained title to, gained control
over) the shares of the Bank on 26 March 2014, when the
transfer was registered with the CDA. Claimant thereafter
acquired the remaining 140 shares of the Bank through the

Shares Transfer Agreement dated 9 July 2014.”

160. The tribunal in Addiko considered that this position was also
consistent with the reasoning of the tribunal in Clorox v

Venezuela: 1%

192 See ROPO, para 46(a).
198 Addiko v Montenegro, (Exh. RLA-52) para 352.
194 Addiko v Montenegro, (Exh. RLA-52) para 359.
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“The Clorox tribunal, in interpreting the terms ‘assets
invested by investors”, did not state that the investor had
to have an active role in order to have an investment that
IS protected, but only that the claimant has to make a
showing of an ‘“investment action”, i.e., that claimant did

something that could be deemed investing”.

161. However, the activity required is not a contribution by way of capital
or otherwise to the investment. The activity required, as stated in
the case authorities, is that the investor participates in the
transaction which brings about the ownership or control of the

investment.

162. This is clearly stated by Teare J in the English High Court decision
of Gold Reserve v Venezuela.'®® The issue identified by the Court
in that case was that the putative investor had not played any role
in the share swap through which it acquired the investment. The
share swap was undertaken by the investor’s shareholder, not by
the putative investor itself. This is clearly distinguishable from the
present case. The Claimant participated directly in the acquisition
of the Mineralogy shares by being the party that undertook the
Share Swap. This is the only action required to make an investment
on the plain meaning of the definition. A requirement for further
action would constitute an impermissible addition to the plain words
of the treaty. Something that has been rejected time and again by

tribunals and courts. 1%

163. The present case accords with the findings in Gramercy v Peru

where the tribunal found that the investor “purchased the

1% Gold Reserve v Venezuela [2016] EWHC 153 (Exh. RLA-44).
1% For example, Clorox v Venezuela |, (Exh. RLA-144).
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164.

165.

166.

[investment] with its own funds, acting on its own behalf, and thus
became the legal and beneficial owner of the [investment]”.’®’
Here, the Claimant also purchased the investment with its own
funds (the fully paid shares it issued) and was acting on its own
behalf. It became the legal and beneficial owner of the Mineralogy

shares as a result of this transaction in which it directly participated.

Similarly, in AMF Aircraft Leasing v Czech Republic, the tribunal
held that the investor had to “engage in the action of making the
investment.”'%® In the present case, the Claimant did exactly that.
The Claimant engaged in the action of the investment by issuing
the paid-up Consideration Shares and transferring them to MIL.
The present case is entirely consistent with the tribunal’s

conclusions in AMF Aircratft.

It is this action of participating directly in the transaction through
which the investment is acquired that satisfies the requirement to
have “made an investment’. It is also this action of participating in
the relevant transaction to acquire the shares that distinguishes the

term “made” from terms like “held” or “owned”.

Nothing further is required or implied by the use of the phrase
“made an investment’. This is consistent with the cases cited by
the Claimant in the SODPO, and also with the vast majority of the

cases cited by the Respondent in its Reply.'®® In general, the cases

%7 Gramercy Funds Management LLC, and Gramercy Peru Holdings LLC v The Republic of
Peru (ICSID Case No. UNCT/18/2, Final Award of 6 December 2022), (Exh. CLA-86), para

606.

%8 AMF Aircraft/easing Meier & Fischer GmbH & Co. KG v The Czech Republic (PCA Case
No. 2017-15, Final Award), (Exh. RLA-49), para 422.

1% ROPO, para 55.
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require nothing more than participation in the relevant transaction

to acquire the investment.

n. The Claimant Has Made an Investment

Acquisition Of Shares

167. As accepted by the Respondent, the Share Swap in the present
case was valid and effective and an investment can be made

through a share swap.?®

168. The Respondent is incorrect, however, to say that the shares
lacked value.?°' The Claimant’s share capital prior to the share a
value under Singapore law of A$6,002,896.2°2 The shares in
Mineralogy historically had the same value, being 6,002,896
shares issued at A$1 each.?®> The intention was that the
Restructure would be effective through the swapping shares of
equivalent value at settlement. There is nothing unusual about this
transaction. It is a standard way to implement a corporate
restructure. Corporate restructures have long been recognised as

capable of creating an investment by an investor.2%

169. The entire transaction was properly and lawfully undertaken by the
Claimant, as acknowledged by the Respondent in paragraph 64 of
its Reply.?% Yet contrary to this acknowledgement and admission

the Respondent makes the unparticularised allegation that the

200 ROPO, paras 64, 68 and 71.

201 ROPO, para 61(a).

202 Sixth Palmer WS, para 21.

203 Sixth Palmer WS, paras 21 and 24.
204 See SODPO, para 286.

205 ROPO, para 64.
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transaction was a sham. The Respondent acknowledges at

paragraph 170 of the Reply:

“The fact that the Claimant engaged three professional
services firms in the relevant period to assist it with its
incorporation, and with the maintenance of its sham presence

in Singapore, similarly can be afforded no weight.”

170. It is scandalous for the Respondent to accuse (without providing
any particulars) a well-respected Singaporean firm, Allen &

Gledhill, as being involved in a ‘sham’ transaction.

171. The transaction was structured (by the legal and financial
professionals who documented it) to ensure that the shares that
were swapped at settlement had equivalent value to each other. To
say that the Claimant paid nothing,?% is quite simply, wrong as a
matter of law. And if that were so and no consideration was paid for
the Share Swap it could not be, as the Respondent acknowledges,

“lawful and effective”.?%"

172. MIL now owns shares in the Claimant that have significant value
due to the Claimant’s own assets both in Singapore and in
Australia. The Claimant’s shares are an item of value — were MIL
to sell those shares now (or immediately after the Share Swap), it
would have been and would be able to do so for considerable

value.

206 ROPO, para 61(a).
207 ROPO, para 64.
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Further Investment of “Returns”

173. As set out in the SODPO, the Claimant has also made additional
investments in Mineralogy through the retained profits made

available for Mineralogy to reinvest in its business.?%

174. The definition of “investment” in Article 2(c) of the AANZFTA states

that “returns that are invested shall be treated as investments.”
175. A‘“return’ is defined in Article 2(j) as:

“[AJn amount yielded by or derived from an investment,
including profits, dividends, interest, capital gains, royalties

and all other lawful income.” (Emphasis added)

176. According to this definition profits yielded by an investment are

Returns. Returns that are invested constitute a new investment.

177. As set out in the SODPO, Mineralogy made current-year profits of
$35.5 million in FY 2019 and $207.17 million in FY 2020.2%° As
explained in Supplementary BDO Report these profits are properly
calculated using the required accrual accounting methodology and
were available to be paid out in dividends, had that been desired.?'°
The profits are confirmed in Mineralogy’s audited accounts.?!
These profits yielded by the investment are deemed to be
“‘Returns” under the AANZFTA. There is no requirement that the

profits be paid out as dividends in order to constitute returns.

208 SODPO paras. 238-243.
209 SODPO, para 242.

210 SODPO, para 242; 247, 304; BDO Report, paras 6.2, 6.6; Supplementary BDO Report,
paras 2.7-2.8; Fifth Palmer WS, para 43(a); Financial Reports of Mineralogy Pty Ltd for the
year ended 30 June 2019, (Exh. C-476); Mineralogy’s Audited Financial Reports for the FYE
20 June 2020, (Exh. C-477).

2 Financial Reports of Mineralogy Pty Ltd for the year ended 30 June 2019, (Exh. C-476);
Financial Reports of Mineralogy Pty Ltd for the year ended 30 June 2020, (Exh. C-477).
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178. It is clear that these profits were “invested” in accordance with the
definition of investment in Article 2(c). The profits (whether in cash,
cash equivalents or otherwise) were not paid out to the Claimant
by way of dividends but were retained in Mineralogy for its
continued use. The fact that the yielded profits were actually
reinvested is demonstrated by the table in Mr Lys’ Second Report
in Figure 3 (para 84) which shows the cash balances decreasing
over time. The profits retained in the business were used by
Mineralogy in furtherance of its activities in Australia. This is clearly
an investment under the AANZFTA.

179. The Claimant’s position is supported by the findings of the tribunal
in Ol European Group v Venezuela. In that case, the tribunal
confirmed that returns included profits that had been retained in the

business:212

“Indeed, during fiscal years 2006-2009 OIEG has provided
cash to the companies, when it did not withdraw part of the
profits generated, and allowed them to be kept as reserves.
The total amount retained (excluding the dividends paid to
Shareholders) amounts to almost USD 100 million, of which
USD 73 million correspond to OIEG. When a shareholder
decides not to collect profits in full, but to leave them-in whole
or in part-with the company, it is waiving a right and making a
contribution of cash to the company, which is enriched to the

extent of the amount that the shareholder relinquished.”

180. Like OIEG, the Claimant chose not to collect the profit in full (which

it could have done as described below), but instead chose to leave

212 Ol European Group v Venezuela, ICSID Case No ARB/11/25, Award, 10 March 2015,
paras. 241, (Exh. CLA-189).
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that money in Mineralogy, there by enriching Mineralogy to the

extent of the profits retained.

181. The Respondent often points to the “economic reality” of the
underlying facts.?'® The economic reality of these facts is that the
Claimant has foregone a dividend in FY 2019 and FY 2020 (aside
from a small dividend of A$8.115 million) in favour of reinvesting
those profits into Mineralogy’s business. Even if Mr Ly’s incorrect
position on available “cash” (or equivalent) were accepted, the
amount of reinvested by the Claimant would be around A$117

million.?'* This is a clear (and real) contribution.

182. Again, economic reality is important when addressing the
Respondent’s formalistic interpretation of the potential for a
dividend to be paid. As explained by Mr Palmer in his Sixth Witness
Statement,2' the economic reality is that had the Claimant wanted
to receive a dividend in any given year, that dividend would have

been paid.

183. Indeed, the dividends that were issued in FY2020 amounted to a
small part of the profit.

184. The Mineralogy Constitution (as it was in 2019)2'® facilitates this,

as explained by Mr Palmer:#’

213 For example, ROPO, para 117.
214 Second Lys WS, para 84.
215 Sixth Palmer WS, paras 41-48.

216 Constitution of Mineralogy dated 16 May 2014, (Exh. C-563); Note that the Respondent
relies on an incorrect version of the Constitution.

217 Sixth Palmer WS, paras 31-48.
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185.

186.

187.

a. The Constitution permits the directors of Mineralogy to
recommend a dividend to the Shareholder (being the
Claimant) (cl 31.1).

b. The Constitution permits the directors to act in the best

interests of the Claimant (cl 22.3).

C. The Governing Director, if appointed, has the power to
recommend dividends be paid to the Claimant and the

power to act in the best interests of the Claimant (cl 29(h)).
d. Any dividend must be approved by the Claimant (cl 32.1).

During the relevant period, Mr Palmer was Mineralogy’s sole
director and/or its “Governing Director” under the Constitution. He

was also a director of the Claimant.2'8

The reality of these clauses is that, had the Claimant wanted a
dividend to be paid, Mr Palmer would have recommended such a
dividend in the accounts for the Claimant to approve. In
determining to reinvest the funds rather than pay a dividend, he

was acting in the best interests of the Claimant.?'®

The economic reality of a single shareholder company is described

by Mr Palmer in his witness statement:22°

“As the Claimant was the only shareholder of Mineralogy, it

always had the power to ensure profits were retained and

218 Sixth Palmer WS, para 33; ASIC, Current and Historical Extract for Mineralogy Pty Ltd, 14
February 2024, (Exh.C-479); Minutes of Meeting of General Members of Mineralogy Pty Ltd,
9 February 2021, (Exh.C-564).

219 Sixth Palmer WS, paras 47-48.
220 Sixth Palmer WS, para 41.
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188.

189.

190.

191.

192.

193.

reinvested in Mineralogy’s business to enhance the Claimant’s

investment in Mineralogy shares and business.”

The Claimant has the power to appoint Mineralogy’s directors. The
Claimant has the power to remove them and has the power to
appoint new directors. The Claimant as the 100% shareholder of
Mineralogy has the power to change the Constitution of

Mineralogy.

The Claimant has made investments by permitting the profits

yielded by Mineralogy to be reinvested into its business activities.

The Claimant is an “investor’” under the AANZFTA and the

jurisdiction objection must be dismissed.

The Claimant Actively Manages its investments

As earlier acknowledged, the Claimant maintains that it actively

manages its investments in Mineralogy.

The fact that five of the Claimant’s directors also have roles in
Mineralogy is illustrative of this active management. Ms Emily
Palmer was a director of the Claimant first and was then appointed
by the Claimant as a director of Mineralogy.??" This is part of the

active management of its investment.

There is a close relationship between the Claimant and Mineralogy.
The Claimant’s directors are acutely aware of all activities of
Mineralogy and are actively involved in them. The evidence clearly

shows that the Claimant appoints Mineralogy’s directors,???

221 Sixth Palmer WS, para 56; Seventh Palmer WS, para 8; Minutes of General Meeting of
Members of Mineralogy Pty Ltd (Exh.C-585).

222 Including Ms Palmer and Ms Singh (Sixth Palmer WS, paras 56-62); Seventh Palmer WS,
paras 8 and 10.
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approves Mineralogy’s accounts,?”® has representatives on
Mineralogy’s board, and has a Chief Investment Officer to manage
its investments and oversee the group’s audited consolidated
accounts.??* These are all proper activities of an active holding

company.

The Claimant Owns an “Investment”

194.

195.

196.

The Claimant repeats its submission in paragraphs 350-364 of the
SODPO.

If the Tribunal decides that the term “investment” has inherent
characteristics akin to those usually found to exist in ICSID cases,
it is clear that the Claimant’s shares in Mineralogy meet these
criteria. This really is a non-point and appears to be nothing but a

waste of the Tribunal’s time.

To reiterate briefly the submissions in the SODPO, if the Tribunal
considers that the characteristics of contribution, risk and duration

are required for an investment:

a. Contribution is clearly met by the original contribution to the
investment, alongside the reinvested profits and active
management contribution made by the Claimant.
Regardless of these additional contributions made by the
Claimant, it is well-established that an investor who acquires
an existing investment is not required to make an additional

contribution over and above the contribution of the original

223 Constitution of Mineralogy dated 16 May 2014 (Exh C-563), cl 32.1; Sixth Palmer WS,

para 62.
224 Sixth

Palmer WS, para 62.
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investor.??° |t is also uncontroversial that the purchase price

paid for the investment is immaterial in this context.?2®

Risk is inherent in the shares purchased by the Claimant.
This is even more so in a situation where Mineralogy was
engaged in a major dispute with CITIC at the time of
purchase and had not yet received the second arbitral
award in the BSIOP Dispute which confirmed its entitlement
to damages. As the Respondent rightly acknowledges,
these are all “sources of uncertainty”.??” Yet, the
Respondent tries to distinguish these considerable
uncertainties from “risk”. The value of the Claimant’s shares
at settlement and the profits reinvested in Mineralogy

completely undermine this argument.

Duration is obvious. The Claimant owned the shares for
around 20 months before the Amendment Act was passed
and has continued to own the shares ever since. On any

view, the duration requirement is met.

lll. OBJECTION TWO: DENIAL OF BENEFITS

197.

The Respondent’'s admissions detailed above demonstrated that
the Claimant has on 13 August 2020 had, a substantive business
in Singapore. The Claimant is not a shell company. The undeniable

facts demonstrate beyond doubt that the Claimant has a

225 SODPO, paras 322-329.

226 The Respondent accepts adequacy of consideration is not the issue as clearly
established by the cases discussed in the SODPO, paras 330-334.

22T ROPO, para 117.
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substantive business in Singapore and that the Respondent’s

denial of benefits objection must be dismissed.
198. The following facts are not disputed by the Parties:

a. the relevant date for assessing whether the Claimant had a

substantive business in Singapore is 13 August 2020;%%8

b. the Claimant has seven directors, two of whom are resident

in Singapore;??°

C. the Claimant purchased three engineering companies in

January 2019 for just over S$3.6 million;2*°

d. the Claimant entered into a Joint Venture with two minority

Joint Venture Partners on 4 January 2020;2%"

e. around February 2020, 146 employees were transferred

from the minority Joint Venture Partners to the Claimant;?32

f. the Joint Venture continues to operate today under the
trading name “Kleenmatic Services”. Kleenmatic Services

provides real services in Singapore;*?

g. Kleenmatic Services operates out of the Claimant’s

registered office in Singapore;?**

228 ROPO, para 132.
229 ROPO, para 397.
230 SODPO 89(d)(iv) and 385; ROPO, para 146.

21 Joint Venture Agreement between Claimant, One Kleenmatic Pte Ltd and Kleen Venture
Pte Ltd, (Exh. C-469).

232 ROPO, para 168; Contracts at Exhs. R-618 to R-763.

233 SODPO, para 407; Fifth Palmer WS at paras 91 and 97; Audited Financial Statements of
Zeph Investments Pte Ltd for the Financial Year Ending 30 June 2024, (Exh. C-579) at
pages 11, 22 and 27; Seventh Palmer WS at para 6.

234 SODPO para 408; First Palmer WS at paras 36-37; Audited Financial Statements of Zeph
Investments Pte Ltd for the Financial Year Ending 30 June 2024, (Exh. C-579) at page 11;
Seventh Palmer WS at para 6.
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199.

200.

h. the Singapore Government has paid the Claimant more
than S$2 million in subsidiaries since the beginning of 2020,
due to the pandemic.?*® It has been granted the required
licences to operate its business by the Singapore

Government;2%¢ and

I. in FY 2020, the Claimant’s Singapore business generated
an income of S$5,680,594.2%" In FY 2021, the Claimant’s
Singapore  business generated an income @ of
S$5,347,107.2%8

In relation to the legal principles, it is agreed that the key issue for
determination by this Tribunal is whether the Claimant has a

substantive business in Singapore.?*®

In essence, the Respondent’s denial of benefits objection is based
on the fact that the Claimant purchased existing businesses in
Singapore and has continued to operate those businesses in the
same manner as previously operated despite the fact that the
Respondent acknowledges the cleaning business was conducted
as a joint venture. As discussed further in Section Two of this
Rejoinder, the Respondent has come nowhere close to discharging
its burden on denial of benefits. This is particularly concerning
given the very serious (and unfortunate) allegation that the

Claimant’s business in Singapore is a “sham”.?*® Such an

235 SODPO, para 392; ROPO, para 170.
26 ROPO, para 170.

27 Audited Financial Statements of Zeph Investments Pte Ltd for the financial year ended 30
June 2020, (Exh. C-81).

238 Audited Financial Statements of Zeph Investments Pte Ltd for the financial year ended 30
June 2021, (Exh. C-83).

29 ROPO, para 125.
240 ROPO, para 125.
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allegation should never have been made in light of the plain facts
of this case. The Claimant’s Singapore business is real and

profitable. There is no basis on which to deny benefits.

a. The Claimant has a Significant and Genuine Presence in

Singapore

201. The Claimant’s current business in Singapore operates under the
name “Kleenmatic’. As the Respondent acknowledges the
Claimant acquired a 90% interest in the Joint Venture through

which it operates Kleenmatic on 4 January 2020.24

202. On 9 November 2020, the Claimant contributed S$700,000 as
required by the JV Agreement.?*> This was an arm’s length
transaction with companies not previously associated with

Claimant.

203. Since it acquired the engineering businesses just after
incorporation, the Claimant has consistently employed between 58
and 300 people (approximately) in Singapore.?*® The Claimant has
set out in the SODPO the details of its business activities. To recall

these details briefly:

a. The Claimant has a physical office space where its

Singapore directors work on a daily basis.?*

241 SODPO, para 387; First Palmer WS, para 64; Joint Venture Agreement between
Claimant, One Kleenmatic Pte Ltd and Kleen Venture Pte Ltd, (Exh.C-469).

242 Joint Venture Payment, (Exh. C-578); Seventh Palmer WS at para 13.

243 First Palmer WS, paras. 66 — 79; Zeph Staff Report, (Exh.C-88); Fifth Palmer WS, para
144,

244 SODPO, paras 381-384.
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The Claimant pays PAYE and superannuation (CPF)
contributions for its employees, as detailed in the
SODPQ.2%

The Claimant engages professional services firms in
Singapore and holds the required licenses to operate from

the Singapore government.?4

Two of the Claimant’s directors are based in Singapore and

manage its Singapore activities on a daily basis.?*’

The Claimant also operates as a holding company. Its
investments included foreign investments in Australia, but
also (previously) local investments through the holding of
the shares in the Engineering companies and more recently

as parent to the minority Joint Venture partners.

The Claimant received over $2 million in grants from the

Singapore government during the COVID-19 pandemic.?4

The Claimant has a Chief Investment Officer and several
directors who are Australia-based and are involved in the

day-to-day management of Mineralogy.?+°

One of Singapore’s largest and most respected law firms,

_, undertook the transactions for the

Claimant.?®® Two of its lawyers are currently company

secretaries for the Claimant and were on 13 August 2020.

245 SODPO,
246 SODPO,
247 SODPO,
248 SODPO,
249 SODPO,
250 SODPO,

para 416.

paras 399, 417, 423.

para 397.

paras 419-20.

paras 74, 81, 82, 248, 249; Fifth Palmer WS, para 36.
paras 235, 395, 423, 596.
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204.

205.

206.

Yet the Respondent scandalously says the Share Swap was
a sham and in doing so, impinges the professional ethics
and reputation of one of Singapore’s most respected law

firms.

i The Claimant holds annual events for its staff, including an

annual Chinese New Year Party.?’

The Joint Venture evidences the operations of the Claimant. As
noted above, the Claimant now also owns its original minority Joint

Venture Partners.

The Claimant has recently expanded its Singapore investments.2%2
While this additional investment was not in place in 2020, it shows
the Claimant’s commitment to Singapore as it continues to expand
its activities there. So too does the Claimant’s continued growth in
revenue from its Singapore business. In FY 2024, the Singapore
business earned income of S$$12,003,851.2°® There is nothing

artificial or “sham” about the Claimant’s business.

There is nothing sham about the acquisition of the Kleenmatic
business. The Claimant operates the business and employs the

majority of the staff. The Claimant employs 298 people?>*.

Mr Quek and Mr Loh, based in Singapore, are directors of the
Claimant in every formal and proper sense. They have duties under

the Companies Act 1967 (Sing) to act in the best interests of the

251 See SODPO, para 447.

252 Audited Financial Statements of Zeph Investments Pte Ltd for the Financial Year Ending
30 June 2024, (Exh. C-579); Seventh Palmer WS at para 6.

253 Audited Financial Statements of Zeph Investments Pte Ltd for the Financial Year Ending
30 June 2024, (Exh. C-579) at page 7; Seventh Palmer WS at para 6.

254 Zeph Investments Pte Ltd Employee List as at 31 July 2024, (Exh. C-583); Seventh
Palmer WS at para 7.
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207.

Claimant and are liable for the actions of the Claimant under
Singapore law. These directors are heavily involved in the
Claimant’s operations. The Claimant also has two company
secretaries who are resident in Singapore and who are both
lawyers at_. There is nothing “sham” about this
structure, all of which was properly implemented and functions in a

manner consistent with all obligations under Singapore law.

As explained in the SODPO, the Claimant also initially invested in
three marine engineering businesses. As explained by Mr Palmer
in his Seventh Witness Statement,?*® this was a sector that the
Claimant was interested in exploring in Singapore (given
Singapore’s well-known reputation in the shipping industry and the
natural synergies with Mineralogy’s other business investments).
Ultimately, these businesses have not been successful.
Unfortunately, the COVID-19 pandemic had a devastating effect on
the shipping industry in Singapore.2°¢ At the date of the breach on
13 August 2020, the engineering businesses were still operational.
The engineering businesses failed substantially due to the COVID-
19 pandemic. The huge impact of the pandemic on the global
shipping industry in particular was widely publicised. In any case,
whether or not these engineering businesses were profitable prior
to the Claimant’s investment is irrelevant — they were legitimate

investments.

255 Seventh Palmer WS, para 5.

256 The Impact of the Covid-19 Pandemic on Shipping, The Maritime Executive (Exh. C-580);
Seventh Palmer WS at para 14.
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b. The Test for Determining what is “Substantive”

208.

209.

210.

Article 11(1) refers to “substantive business operations” and a
question arises as to the meaning of the word “substantive”. No
specific meaning is ascribed to that word by the AANZFTA and the
word should therefore be given its ordinary meaning. Dictionary
definitions of the word “substantive” indicate that it means nothing
more than “having substance”. Some dictionary definitions treat the

term “substantive” as being synonymous with “substantial”.

Assuming however, that the term “substantive” is the same or
similar in meaning to the term “substantial”, however, there are
authorities on the meaning of “substantial” in this context which

provide at least some guidance.
It has been held that:2%”

“A business activity may not be cursory, fleeting or incidental,
but must be of sufficient extent and meaning as to constitute a
genuine connection by the company to its home state. That
genuine connection is necessary to ensure that the company
is one that the home State has an interest to protect, and
which the host State would consider it appropriate for the
home State to protect. The connection between the company
and its home State cannot be merely a sham, with no business
reality whatsoever, other than an objective of maintaining its

own corporate existence”.

257 Gran Colombia Gold Corp. v Republic of Colombia, ICSID Case No. ARB/18/23, Decision
on the Bifurcated Jurisdictional Issue, 23 November 2020, (Exh. RLA-80) para 137.
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211.

212.

213.

It has further been said that:#*®

‘[AJlthough there has not been a significant jurisprudence on
the question of ‘substantial business activities’, the tribunals
that have found such activities to exist have been prepared to
do so on the basis of a relatively small number of activities

both in terms of quantity and quality”.

It is plain from the evidence in this case that the business
operations of the Claimant in Singapore are “substantive business
operations” within the meaning of Article 11(1) of Chapter 11 of the
AANZFTA.

The Ordinary Meaning of the words

The Respondent begins its own analysis by baldly asserting that
the AANZFTA — in choosing “substantive” instead of “substantial”,
and “operations” rather than “activities” — “can be seen to specify a
more demanding standard’.?®® However, that is (with respect) a
wholly self-serving submission that is divorced from the ordinary
meaning of the words (contrary to Article 31 of the Vienna
Convention and the Respondent’s own stance in respect of the
construction of Article 11(1)(b)*°) and is an unsustainable

construction:

a. Although “substantive” may connote “authenticity and

genuineness”,?®" in line with its plain meaning (i.e., having

258 NextEra Energy Global Holdings B.V. and NextEra Energy Spain Holdings B.V. v
Kingdom of Spain, ICSID Case No. ARB/14/11, Decision on Jurisdiction, Liability and
Quantum Principles, 12 March 2019, (Exh. RLA-74), para 260.

259 SOPOQ, para 222.
260 SOPOQ, para 214.
261 SOPOQ, para 222.
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214.

substance; being real as opposed to apparent), it does not

impose a higher threshold.

“Substantial’, too, can be defined as being real and not
illusory; but it also means considerable in quantity, or
significantly great. As such, if anything, “substantive” is less
exacting: whilst a business’ operations or activities might
very well be “substantive” without being “substantial’, it is
difficult to conceive how they may properly be “substantial’

but not “substantive’.

As to “operations” and “activities”, the former does not imply
a “more significant form of continuous physical
presence”.?%? |n this context, “operations” should be treated
as referring to the fact of functioning, or being in effect (i.e.,
is a business ‘operational’ in a particular territory?), whereas
“activities” suggests a more positive set of commercial

actions.

Accordingly, the Claimant’s primary position — in view of the natural
meaning of the language used — is that the threshold for
“substantive business operations” is materially lower, from
Claimant’s perspective, than “substantial business activities”. Its
alternative position is that the applicable standard, in relation to
both formulations, is essentially the same — but either way there
can be no possibility of the Respondent’s construction being

treated as correct.

262 SOPO, para 222.
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c. Evidence of the Claimant’s Substantive Business in Singapore

215. The Claimant was incorporated in Singapore on 21 January

2019.2%% Since its incorporation in 2019, the Claimant has had a

substantive business in Singapore.

216. The Claimant’s current primary activities are:

a.

holding and managing its investments in Australia - the
Claimant is the 100% parent company of Mineralogy in

Australia;

managing its business operations in Singapore under a
Joint Venture Agreement dated 24 January 2020 (discussed
below), under which the Claimant directly holds a 90%

share in the Joint Venture business;?%* and

having, as at 13 August 2020, an investment in its
Engineering businesses. The Respondent attacks the
Engineering businesses profitability. The Respondent
neglects to consider that a decision to invest in a segment
of operations is not solely made on profitability but in this
case was made out of the potential of the sector to develop.
It is common knowledge that at that time the COVID-19
pandemic had taken a serious blow to many industries and
this is especially so for the shipping industry. As at 13 August

2020, the engineering business was still operational?®°.

263 ACRA, Certificate of Incorporation for Zeph Investments Pte Ltd, 21 January 2019,

(Exh.C-70).

264 Fifth Palmer WS, para 80; Joint Venture Agreement dated 24 January 2020, (Exh. C-

489).

265 First Palmer WS, para 57; Fifth Palmer WS, para 88.
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The Claimant’s Compliance with Singapore Companies Act 1967

217. The Claimant is required, in accordance with the Singapore
Companies Act 1967,2%6 to:

a.

b.

have a registered address in Singapore;
have directors resident in Singapore;
appoint Singapore auditors;

produce audited accounts; and

carries on its business and operations according to

Singapore Law.

218. As outlined below, the Claimant has at all times complied with the

requirements of the Singapore Companies Act 1967.2%7

The Claimant’s Registered Office

219. As set out in the SODPO, the Claimant has had a physical

presence in Singapore since the year of its incorporation, and it

continues to have such a presence today. During the 2019 calendar

year, the Claimant conducted its business operations from [}

220. During the 2020 calendar year, the Claimant conducted its

business operations from two offices in Singapore located at:

a.

b.

I -

266 Companies Act 1967 (Singapore), (Exh. CLA-162).
267 Companies Act 1967(Sing), (Exh. CLA-162).

268 First Palmer WS, para 36; SODPO, para 382.

269 First Palmer WS, para 37.
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221. The Claimant has continued to operate its business out of the .
_ address, which is open for business five days a week
during normal working hours in Singapore. 27

The Claimant’s Directors

222. As explained in the SODPO, the Claimant currently has seven

directors, as follows:2""

a.

Clive Frederick Palmer, appointed on 23 January 2019

(Australia resident);

Emily Susan Moraig Palmer, appointed on 28 February
2019 (Australia resident);

Declan Jack Zournazi Sheridan, appointed on 28 February
2019 (Australia resident);

Loh Wai Chan, appointed on 4 February 2020 (Singapore

resident);

Quek Ser Wah Victor, Director, appointed on 22 June 2020

(Singapore resident);

Bernard Tze Loong Wong, appointed on 22 October 2021

(Australia resident); and

Baljeet Singh, appointed on 22 October 2021 (Australia

resident).

223. In the past, the following people have served as directors of the

Claimant:

270 First Palmer WS, para 38.

271 ACRA Business profile of Zeph Investments Pte Ltd dated 1 February 2023, (Exh. C-77);
ACRA Register of Directors for Zeph Investments Pte Ltd, 2 February 2023 (Exh. C-73).
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a. Mr Mashayanyika, appointed on 21 January 2019 and

ceased on 12 February 2021 (Australia resident);?’? and

b. Tan Cher Wee, appointed on 21 January 2019 and ceased
on 29 June 2020 (Singapore resident).?”®

224. The company secretaries (Yee Koon Daphne ANG and Zhe Lei

TAN) are resident in Singapore.?’*

225. The two directors who are resident in Singapore and are primarily
responsible for the day-to-day business operations in Singapore. It

should be noted that the company secretaries are full time
employees of_. The Singapore-based directors are

atso the [~ The five

remaining directors are Australia-based and are responsible for

actively managing the Claimant’s Australian investments.

The Claimant’s Auditor and Audited Accounts

226. The Claimant produces annual audited financial statements. For
the Financial year ending 2019, the Claimant engaged -

272 ACRA, Business Profile for Zeph Investments Pte Ltd (21 September 2022), Claimant’s
Notice of Intention to Submit Dispute to Arbitration, Annexure A, Exhibit 2, (Exh.C-63), p. 53-
57; ACRA, Register of Directors of Zeph Investments Pte Ltd (2 February 2023), (Exh.C-73).
ACRA (of Singapore) Register of Directors of Zeph Investments Pte Ltd as at 14 February
2024, (Exh. C-478).

273 ACRA, Business Profile for Zeph Investments Pte Ltd (21 September 2022), Claimant’s
Notice of Intention to Submit Dispute to Arbitration, Annexure A, Exhibit 2, (Exh.C-63), p. 53-
57; ACRA, Register of Directors of Zeph Investments Pte Ltd (2 February 2023), (Exh.C-73).
ACRA (of Singapore) Register of Directors of Zeph Investments Pte Ltd as at 14 February
2024, (Exh. C-478).

274 Business Profile, Singapore Accounting and Corporate Regulatory Authority, 1 February
2023, (Exh. C-77).

275 First Palmer WS, para 40.
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227.

I singapore to audit its financial accounts.?’® Since 2020, the

Claimant’s auditors have been _.277

The Claimant has lodged, in compliance with the Singapore
Companies Act 1967, audited financial statements since its

incorporation.?”®

The Claimant’s Business Operations in Singapore from January
2019

228.

229.

GCS Engineering, Visco Engineering and Visco Offshore

Engineering.

Mr Palmer explains in his First Witness Statement, 2”° that on or
around 31 January 2019, shortly after its incorporation, the
Claimant acquired three subsidiary engineering companies in
Singapore, namely GCS Engineering Services Pte Limited
(“GCS”), Visco Engineering Pte Limited (“VEPL”), and Visco
Offshore Engineering Pte Limited (“VOPL”) (together, the

“Singaporean Engineering Subsidiaries”).?®

At that time, GCS’s principal activities included marine works and

various other engineering activities and processes, whilst VEPL

276 First Palmer WS, para 41; Audited Financial Statements for the reporting period from 21
January 2019 to 30 June 2019 (Exh. C-79).

277 See Bundle of Engagement Letters, pp.13-16 (Exh. C-96); First Palmer WS, para 47;
Fifth Palmer WS, para 82.

278 Fifth Palmer WS, para 123; Claimant’s Audited Financial Statements FY2019, (Exh. C-
79); Email from ACRA Financial Statements 30 June 2019, (Exh. C-511); Claimant’s Audited
Financial Statements FY2020, (Exh. C-81); Email from ACRA Financial Statements 30 June
2020, (Exh. C-512); Claimant’s Audited Financial Statements FY2021, (Exh. C-83); Email
from ACRA Financial Statements 30 June 2021, (Exh. C-513); Claimant’s Audited Financial
Statements FY2022 (Exh. C-85); Email from ACRA Financial Statements 30 June 2022,
(Exh. C-514); Claimant’s Audited Financial Statements FY2023 (Exh. C-515); Email from
ACRA Financial Statements 30 June 2023, (Exh. C-517).

279 First Palmer WS, para 46.

280 First Palmer WS, para 46; Share Purchase Agreement dated 31 January 2019 between
Chin Bay Goh and the Claimant, (Exh. C-507).
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230.

231.

232.

and VOPL’s principal activities included the repairing of ships,

tankers, and other ocean-going vessels.?®’

The 2019 Audited Consolidated Financial Statements for the 2019
financial year state that the Claimant “operates in building and
repairing ships, tankers, other ocean going vessels by manpower
contracting. The [Zeph] Group is currently in the process of
increasing the number of employees to more than 100 for the 2020

financial year.”%?2

During 2019 and 2020, the Engineering Companies made
payments to the Central Provident Fund (CPF) Board of
Singapore,?®* a mandatory social security savings scheme funded
by contributions from employers and employees.?®* By way of
example, CPF contribution rates by employer, as a percentage of

the employees’ wage, currently ranges from 7.5% to 17%.28°

These subsidiaries had a number of employees. They paid salaries
and contributions to the Singapore Government’s CFP for these

employees.?®® For example, the records show:

281 First Palmer WS, para 45; Fifth Palmer WS, para 86.

282 Consolidated Financial Reports for the year ended 30 June 2019, p. 2, (Exh. C-80).

283 Fifth Palmer WS, para 87; Records of Payment for GCS Engineering (Exh. C-89);
Records of Payment for Visco Engineering (Exh. C-90); Records of Payment for Zeph
Investments Pte Ltd, One Kleenmatic Pte Ltd, Kleen Venture Pte Ltd, GCS Engineering
Service Pte Ltd, and Visco Engineering Pte Ltd (Exh. C-91).

284 The Singapore Government Ministry of Manpower website, page titled “What is the
Central Provident Fund (CPF)”, accessed on 8 February 2024 (Exh. C-508).

285The Singapore Government Central Provident Fund website, page titled “How much CPF
contributions to pay”, accessed on 9 February 2024, (Exh. C-509).

286 First Palmer WS, para 68.
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a. Between July 2019 and January 2020, GCS Engineering
Services paid $17,628 to the CPF on behalf of 13

employees;?®” and

b. Between May and July 2019 and January 2020, Visco
Offshore Engineering paid $27,090 to the CPF on behalf of
24 employees (in addition to agency fees for 34 foreign

workers also employed during that period).2®®

233. In addition, during the period from 21 January to 30 June 2019, the
Claimant paid CPF contributions of S$13,135.28°

234. For the year ended 30 June 2019, the Claimant’s Engineering
Companies had total revenue and other income in Singapore as

follows:

a. GCS Engineering Service Pte. Ltd.: SG$1,365,105;2%
b. Visco Engineering Pte. Ltd.: SG$2,119,803;%°" and

C. Visco Offshore Engineering Pte. Ltd.: SG$1,062,668.2%

235. During the COVID-19 pandemic there was an unexpected
slowdown in demand, however they were still trading on 13 August

2020. The Engineering Companies were placed into voluntary

287 CPF Record of Payment for GCS Engineering Services, (Exh. C-89).

288 CPF Record of Payment for Visco Offshore Engineering, (Exh. C-90) (It is noted that
some employees were shared by Visco Offshore Engineering and GCS Engineering
Services, but each company contributed separately for the employee).

289 Audited Financial Statements for the reporting period from 21 January 2019 to 30 June
2019, p. 17, (Exh C-79).

2%0 GCS Engineering Services Pte Ltd Audited Financial Statements for the Reporting Period
from 1 January 2019 to 30 June 2019, p. 7, (Exh. C-542).

21 Visco Engineering Pte Ltd Audited Financial Statements for the Reporting Period from 1
September 2018 to 30 June 2019, p. 7, (Exh. C-543).

292 \Visco Offshore Engineering Pte Ltd Audited Financial Statements for the Reporting
Period from 1 January 2019 to 30 June 2019, p 7, (Exh. C-544).
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236.

237.

238.

239.

liquidation in October 2020.2% All creditors were paid and the

Engineering Companies being finally wound up in 2022.2%

Joint Venture between the Claimant, Kleen Venture and One

Kleenmatic.

On 4 January 2020, the Claimant entered into a joint venture
arrangement with two companies incorporated in Singapore, Kleen
Venture Pte Limited (“KVPL”) and One Kleenmatic Pte Limited
(“OKPL”) (the “Joint Venture”).2%

The Claimant and its directors had no prior involvement with KVPL
or OKPL prior to the Claimant’s entry into the Joint Venture, it was

an arm’s length commercial transaction. 2%

As part of the Joint Venture, the Claimant began offering corporate
cleaning services in Singapore.?®” The Claimant is the controlling
party of the Joint Venture, with a 90 per cent interest therein; the
remaining 10 per cent interest is split 50/50 between KVPL and
OKPL.2%8

After entering the JV Agreement, the Claimant took over the day-
to-day operations of the Joint Venture business, in accordance with

its obligations under the Agreement.?®® The Claimant’s two

293 First Palmer WS, para 57.
294 Fifth Palmer WS, para 86 and 88.

2% First Palmer WS, para 64; Joint Venture Agreement between Claimant, One Kleenmatic
Pte Ltd and Kleen Venture Pte Ltd, (Exh. C-469).

2% First Palmer WS, para 64; Joint Venture Agreement between Claimant, One Kleenmatic
Pte Ltd and Kleen Venture Pte Ltd, (Exh. C-469).

297 First Palmer WS, para 65.
2% First Palmer WS, para 73.
2% Fifth Palmer WS, para 97.
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240.

Singapore-based directors actively managed the business there,

and the Claimant employed the staff engaged in that business.3%

Given the goodwill and brand recognition of Kleenmatic in
Singapore, the Claimant decided to retain the Kleenmatic name. "’
The Claimant now owns the entire business, having acquired the
shares in the minority JV Partners on 4 August 2022.3%

Notwithstanding the acquisition of the minority JV Partners by the
Claimant, the business still operates as a joint venture, meaning
that the Claimant has actively conducted the Joint Venture

business since January 2020.

The Claimant has Since 2019 Employed a Significant Number of

Employees

241.

242.

The Claimant has employed a large number of people in Singapore
since its incorporation. Set out below are the employees of the

Claimant in each year since 2019.

In the 2019 calendar year, the Claimant and its Singaporean
subsidiaries employed a total of 58 employees throughout the

year.’®® This number is made up of:

a. 13 employees of GCS Engineering Service Pte Ltd in the

period from June to December 2019;
b. 24 employees of Visco Offshore Engineering Pte Ltd;

C. 21 employees of Visco Engineering Pte Ltd; and

300 Fifth Palmer WS, para 91.
301 Fifth Palmer WS, para 91.

302 Fifth Palmer WS, para 91.
303 Zeph Staff Report (Exh. C-88); First Palmer WS, para 68.
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243.

244,

245.

d. 34 foreign employees of the Claimant (via a labour-hire

firm).

In the 2020 calendar year, the Claimant and its Singaporean
subsidiaries employed a total of 249 employees from February to

November 2020.3% This number is made up of:

a. 146 employees of the Claimant;
b. 51 employees of Kleenmatic Management;
C. 46 employees of Kleenmatic Services; and

d. 6 employees of GCS Engineering Service Pte Ltd.

In the 2021 calendar year, the Claimant and its Singaporean
subsidiaries employed a total of 262 employees throughout the

year.3%® This number is made up of:

a. 135 direct employees of the Claimant;
b. 43 employees of Kleenmatic Management; and
C. 93 employees of Kleenmatic Services.

In the 2022 calendar year, the Claimant and its Singaporean
subsidiaries employed a total of 278 employees throughout the

year.3%® This number is made up of:

a. 113 direct employees of Claimant;
b. 33 employees of Kleenmatic Management; and
C. 132 employees of Kleenmatic Services.

304 Zeph Staff Report (Exh. C-88); First Palmer WS, para 72; Sixth Palmer W, para 67; Exh.
R-618 to Exh. R-763(inclusive).

305 Zeph Staff Report (Exh. C-88); First Palmer WS, para 73.

306 Zeph Staff Report (Exh. C-88); First Palmer WS, para 78.
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246.

247.

248.

249.

250.

As at 30 June 2023, the Claimant employed a total of 248

employees, comprised of:3%7

a. 170 direct employees of the Claimant;
b. 21 employees of Kleenmatic Management; and
C. 57 employees of Kleenmatic Services.

As at 31 January 2024, the Claimant directly employed a total of
265 employees in its Singapore business. The Claimant’s
subsidiaries, Kleenmatic Management and Kleenmatic Services,

each employed one employee.3%

The Transfer of 146 Employees to the Claimant occurred pursuant

to the Joint Venture Agreement.3%

As stated in paragraph 89 of the Fifth Palmer WS, since January
2020, the Claimant has operated the Joint Venture business in
Singapore pursuant to a Joint Venture Agreement dated 24
January 2020 (the JV Agreement) which is Exh. C-4693"°.

In the JV Agreement, the term:

a. “First Party” means the Claimant,
b. “Second Party” means One Kleenmatic Pte Ltd (OK), and
C. “Third Party” means Kleen Venture Pte Ltd (KV),

(See, page 3 of the JV Agreement, Exh. C-469).3"

307 Zeph Staff Report (Exh. C-498); Fifth Palmer WS, para 141.

308 Zeph Staff Report (Exh. C-510); Fifth Palmer WS, para 142.

309 Exh. R-618 to Exh. R-763 (inclusive).

310 Joint Venture Agreement between Claimant, One Kleenmatic Pte Ltd and Kleen Venture
Pte Ltd, 24 January 2020 (Exh. C-469).

311 Joint Venture Agreement between Claimant, One Kleenmatic Pte Ltd and Kleen Venture
Pte Ltd, 24 January 2020 (Exh. C-469).
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251.

252.

253.

In the definitions section of the JV Agreement, the term “Manager”
means the “First Party” which is the Claimant (see page 3 of Exh.
C-469).3"2

A stated in clause 24 of the JV Agreement:

“The Second Party shall transfer, as directed by Manager, its
employees to the First Party for their employment to be by the
First Party within 29 business days, as part of this Joint
Venture and paid out of the Joint Venture Account. Public
Holidays do not count as business days. All receipts for
activities carried out under the Joint Venture shall be paid into
the Joint Venture Account and dispersed as the Manager may
require from time to time. The Third Party shall transfer, as
directed by Manager, its employees to a party that the
Manager may nominate within 29 Business days of such
nomination, provided always parties so nominated by the
Manager may provide such employees to the Joint Venture
under a Labor hire agreement which may be agreed with the

Manager.”3'®

On 1 February 2020, in accordance with paragraph 24 of the JV
Agreement, the Claimant as Manager directed the transfer of
employees to the Claimant. Evidence of the transfer of employment
of 146 employees to the Claimant on 1 February 2020 is exhibited
at Exh. R-618 to Exh. R-763 (inclusive).

312 Joint Venture Agreement between Claimant, One Kleenmatic Pte Ltd and Kleen Venture
Pte Ltd, 24 January 2020 (Exh. C-469).

313 Joint Venture Agreement between Claimant, One Kleenmatic Pte Ltd and Kleen Venture
Pte Ltd, 24 January 2020 (Exh. C-469), cl 24, p 11.
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The Claimant’s Contributions to the Singapore Central Provident
Fund

254.

The Claimant has consistently paid contributions to the Singapore
Government’s Central Provident Fund (CPF) for all of its Singapore
employees. As noted above, the CPF is the Singapore
Government Authority that administers the compulsory retirement
savings and pension plan for working Singaporeans into which all
Singapore business enterprises are required to pay contributions in
respect of each of their employees. The following contributions
have been made by the Claimant in accordance with the Laws of

Singapore:

a. in FY2020, the Claimant paid total staff contributions to the
CPF of S$262,548 (excluding CPF contributions for

directors);3'

b. in FY2021, the Claimant paid total staff contributions to the
CPF of S$536,912 (excluding CPF contributions for

directors);3"®

C. in FY2022, the Claimant paid total staff contributions to the
CPF of S$365,354 (excluding CPF contributions for

directors);3'® and

314 Audited Financial Statements for the financial year ended 30 June 2020, p.37 (Exh. C-
81); see also Claimant’s Record of Payment to the CPF for February to June 2020, pp. 1-16
(Exh. C-91).

315 Audited Financial Statements for the financial year ended 30 June 2021, p.36 (Exh. C-

83).

316 Audited Financial Statements for the financial year ended 30 June 2022, p.32 (Exh. C-
85); see also, CPF Record of Payment, (Exh. C-93).

115



d.

In FY2023, the Claimant paid total staff contributions to the
CPF of S$310,720 (excluding CPF contributions for

directors).3!”

The Claimant has Engaged a Number of Third Party Contractors

to Conduct its Business

255. A number of external consultants have been engaged by the

Claimant since it was incorporated in January 2019 to carry out a

variety of services. A sample of those consultants are listed

below:318

a.

Il - Tax services (signed 28 June 2019 and still acting for

the Claimant for specialist tax advice);

I ~ udit services (signed 14 May 2020

and still currently acting as auditors for the Claimant);

_ — Company Secretarial and related services

(signed 23 January 2019 and still acting as the Company

Secretary for the Claimant);

B - = scrvices (signed 18 August

2020 and still acting as the Tax Agent for the Claimant);

_ — Legal services (engaged 5

December 2022 to perform legal work for the Claimant); and

I - \ot=ry Pubic Services

(engaged via the Claimant’'s tax agents Amabel &
Associates on 6 October 2022).

317 Audited Financial Statements for the financial year ended 30 June 2023, p. 32 (Exh. C-

515)

318 Bundle of Engagement Letters, (Exh. C-96).
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Insurance Policies Held by the Claimant to Conduct its Business

256. The Claimant holds the following insurance policies in Singapore

required to operate its business in Singapore: 31

a. Workers’ Compensation Insurance:

i. 20 March 2020 to 19 March 2021, with ||| G
I B N o s

employees;3?° and

ii. 20 March 2021 to 19 March 2023 and thereafter with

I o 138 employees. '

b. Public liability:
I. 20 March 2021 to 19 March 2023 and thereafter with

C. Business insurance:

i. 20 March 2020 to 19 March 2023, with ||

257. These insurance policies are a significant and genuine cost to the

Claimant, required to operate its substantive business.

Licenses Issued by the Singapore Government to the Claimant to

Conduct its Business

258. The Claimant, to conduct its business, has obtained licenses from

the Singaporean National Environment Agency since the

319 Bundle of Insurance Policies, (Exh. C-95).

320 Bundle of Insurance Policies, pp. 5-8, (Exh. C-95).
321 Bundle of Insurance Policies, pp. 10-29, (Exh. C-95).
322 Bundle of Insurance Policies, pp. 30-47, (Exh. C-95).
323 Bundle of Insurance Policies, pp. 1-4, (Exh. C-95).
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259.

Claimant’s entry into the Joint Venture Agreement.®?* In March
2020, the Agency issued a one-year licence to the Claimant to
carry on a cleaning business. It has renewed that licence to the
Claimant in each subsequent year.®?® This licence has been
granted to the Claimant since 10 March 2020.

COVID-19 Government Subsidies

The 2020 and 2021 financial years were impacted by the global
COVID-19 pandemic. The Singapore Government offered
businesses operating in Singapore certain grants and relief during
the COVID-19 pandemic. The Claimant received the following
payments from the Singapore Government during the pandemic to

assist it in operating its business during that time:

a. In the year to 30 June 2020, the Claimant received
S$536,026 in Government grants on account of the

pandemic;32¢

b. In the year to 30 June 2021, the Claimant received
S$1,053,544 in Government grants on account of the

pandemic;*?” and

C. In the year to 30 June 2022, the Claimant received
S$614,037 in Government grants on account of the

pandemic.3?8

324 First Palmer WS, para 80; Licences issued to Zeph Investments Pte Ltd, (Exh.C-94).
325 Licences issued to Zeph Investments Pte Ltd (Exh. C-94).
326 Audited Financial Statements for the financial year ended 30 June 2020, p. 36, (Exh. C-

81).

327 Audited Financial Statements for the financial year ended 30 June 2021, p. 35, (Exh. C-

83).

328 Audited Financial Statements for the financial year ended 30 June 2022, p. 31, (Exh. C-

85).
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d. In the year to 30 June 2023, the Claimant received
S$190,966 in Government grants on accounts of the

pandemic.3?°

260. These payments evidence the Claimant’s ongoing and significant
business activities in Singapore. The Claimant would not have
been eligible for such substantial payments, had it not been

operating a genuine and substantive business in Singapore.

The Claimant’s Audited Financial Statements Demonstrate that it

has a Substantive Business in Singapore

261. In compliance with the requirements of the Singapore corporate
regulator, ACRA, the Claimant has lodged Audited Financial
Statements with ACRA for each financial year since 21 January
2019.330

Financial Year 2019

262. The Claimant’s Audited Financial Statements for the financial year
ending 30 June 2019 demonstrate that the Claimant’s total assets
on a standalone basis were valued at over S$8,200,000.3%" The
Claimant’s standalone Audited Financial Statements record that

the Claimant incurred expenses in the financial year of

329 Audited Financial Statements for the financial year ended 30 June 2023, p. 32, (Exh. C-
515).

330 Fifth Palmer WS, para 123; Claimant’s Audited Financial Statements FY2019, (Exh. C-
79); Email from ACRA Financial Statements 30 June 2019, (Exh. C-511); Claimant’s Audited
Financial Statements FY2020, (Exh. C-81); Email from ACRA Financial Statements 30 June
2020, (Exh. C-512); Claimant’s Audited Financial Statements FY2021, (Exh. C-83); Email
from ACRA Financial Statements 30 June 2021, (Exh. C-513); Claimant’s Audited Financial
Statements FY2022 (Exh. C-85); Email from ACRA Financial Statements 30 June 2022,
(Exh. C-514); Claimant’s Audited Financial Statements FY2023 (Exh. C-515); Email from
ACRA Financial Statements 30 June 2023, (Exh. C-517).

331 Audited Financial Statements for the reporting period from 21 January 2019 to 30 June
2019, p. 7, (Exh. C-79).
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263.

264.

265.

$2,029,233,332 resulting in a loss, although much of that loss was
incurred due to writing off a loan to one of its subsidiaries in the
amount of $1,975,670.333

The Claimant’s Consolidated Audited Accounts for the financial
year ending 30 June 2019 record that the consolidated group total
income for operations in Australia, Singapore and New Zealand

during this financial year was approximately A$300 million.334

In addition, after accounting for the Singapore and Australian
subsidiaries, the Claimant’s Consolidated Audited Accounts for the
financial year ending 30 June 2019 record that the total assets of
the Claimant’s consolidated group in that financial year were
approximately A$613,435,345.3%°

Financial Year 2020

The Claimant’s Audited Accounts for the financial year to 30 June
2020 record that the Claimant generated income in Singapore
(excluding dividends) of S$$5,680,594.3% This included grants
received from the Singaporean Government on account of the
COVID-19 pandemic in the amount of S$536,026.%*" In the same
period, the Claimant incurred expenses of S$3,797,307.3%® The

332 Audited Financial Statements for the reporting period from 21 January 2019 to 30 June
2019, pp. 8, 22, (Exh. C-79).

333 Audited Financial Statements for the reporting period from 21 January 2019 to 30 June
2019, pp. 10, 18, (Exh. C-79).

334 Consolidated financial reports for the year ended 30 June 2019, p. 4, (Exh. C-80).
335 Consolidated financial reports for the year ended 30 June 2019, p. 5, (Exh. C-80).
33 Audited Financial Statements for the financial year ended 30 June 2020, p. 36, (Exh. C-

81).

337 Audited Financial Statements for the financial year ended 30 June 2020, p. 36, (Exh. C-

81).

338 Audited Financial Statements for the financial year ended 30 June 2020, p. 8, (Exh. C-

81).
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266.

267.

268.

269.

Claimant’s total assets on a standalone basis were valued at over
S$19.1 million for the 2020 financial year.3°

These accounts evidence the Claimant’s substantive business in
Singapore a few months prior to the passing of the Amendment Act
on 13 August 2020.

In addition, the Claimant’s Consolidated Audited Accounts for FY20
record that the consolidated group income for operations in
Australia, Singapore and New Zealand during this financial year
was approximately A$349,500,000.34° After accounting for the
Singapore and Australian subsidiaries, the total assets of the
Claimant’s consolidated group were valued at just under A$806

million.341

As stated above, GCS Engineering Services Pte Ltd, Visco
Engineering Pte Ltd and Visco Offshore Engineering Pte Ltd were
placed into voluntary liquidation in October 2020, in large part,
because of the trading conditions experienced by these companies
during the COVID-19 pandemic. The shipping industry was hit

particularly hard.

The Claimant had taken the risk its investment in the Engineering
Companies referred to above and as such had lost the companies
due to the COVID-19 pandemic in 2020.

Financial Year 2021

339 Audited Financial Statements for the financial year ended 30 June 2020, p. 7, (Exh. C-

81).

340 Consolidated Financial Reports for the year ended 30 June 2020, p. 3, (Exh. C-82).
341 Consolidated Financial Reports for the year ended 30 June 2020, p. 4, (Exh. C-82).
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270.

271.

272.

273.

274.

The Claimant’s 2021 financial year ran from 1 July 2020 to 30 June
2021. The Amendment Act was passed during this period.

The Claimant’s Singapore business continued to operate during
the 2021 financial year. The Claimant's assets were worth
approximately S$13,100,000 during this financial year and the
Claimant’s income (excluding dividends) was S$5,347,107.3*2 This
included revenue from services, as well as from Government
grants to account for the impact of the COVID pandemic. The
Claimant incurred expenses of S$4,588,507%** and employed

around 135 people.3*

As at 30 June 2021, the total assets of the Claimant’s Consolidated
group were valued at over A$1,051,166,879 as at 30 June 202134,
The Claimant also received income on a consolidated basis of
A$545,503,344 and incurred expenses of A$230,998,876.34

Claimant’s Chinese New Year Party

Each year, the Claimant hosts a Chinese New Year party for its

staff, directors and their families.

The 2024 Chinese New Year Party took place at Marina Bay Sands
in Singapore on 17 February 2024.34" Below is a photo taken at
that party which was attended by local staff and the Singapore
directors Quek Ser Wah Victor and Loh Wai Chan and their families

342 Audited Financial Statements for the financial year ended 30 June 2021, pp. 6 and 35,
(Exh. C-83).
343 Audited Financial Statements for the financial year ended 30 June 2021, p. 7, (Exh. C-

83).

344 First Palmer WS, para 76(a).

345 Consolidated Financial Reports for the year ended 30 June 2021, pp. 4, (Exh. C-84).
346 Consolidated Financial Reports for the year ended 30 June 2021, pp. 3-4, (Exh. C-84).
347 Fifth Palmer WS, para 135.
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and other directors of the Claimant including Mr Bernard Wong
(Chief Investment Officer and director of the Claimant, and Chief
Financial Officer of Mineralogy) as well as Mr Declan Sheridan

(director of the Claimant and Head of Finance and Financial

Relationships at Mineralogy):

275. Below is a link to a video of the Claimant’s 2024 Chinese New Year
Party attended by the Claimant’s employees in Singapore as well

as four of the Claimant’s seven directors:

d. The Law

276. As set out in the SODPO, the purpose of the denial of benefits
clause is to prevent an investor from establishing a “mailbox” or

“shell’ company for treaty protection. The test for “substantial
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business activities” is one of substance over form.**® The business
activities must be more than “merely a sham, with no business
reality...other than an objective of maintaining its own corporate
existence.”*® There is no law that requires heightened scrutiny of
business activities where the ultimate owner of the corporate group

shares nationality with the Host State.

277. As always, the Tribunal is required to interpret the plain meaning of
the denial of benefits clause, when read in context. The Claimant’s
position on plain meaning has not altered from that set out in
SODPO.3% The plain and ordinary meaning of substantive is “of
substance” not form. This is consistent with well-established
jurisprudence that the purpose of this denial of benefits test is to
prevent treaty protection from being gained through a “shell”

company.3®'

278. Helpfully, there is also a significant body of jurisprudence that has
been built up over the years as to the requirements for a substantial
or substantive business in relation to a denial of benefits provision
in an investment treaty. While fewer treaties use the term
“substantive”, it is submitted that the terms are often used
interchangeably and, if anything, “substantial” suggests a greater
emphasis on size or quantity and therefore a higher threshold. The
Claimant sets out the details of the relevant case authorities at

paragraph 463 of the SODPO and does not repeat that here.

348 SODPO, para 463; See AMTO (Exh. RLA-72), para 69; Big Sky (Exh. RLA-85), paras
275- 286; Mercuria (Exh. CLA-203), para 570; Littop (Exh. RLA-85), para 616-618.

349 Aris Mining (Exh. RLA-80), para 137.
350 SODPO, para 458.
31 The Respondent appears to agree this point (see ROPO, para 125 and 135).
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279. For the purpose of denial of benefits, there is no prohibition on
purchasing and operating an existing business in the home State.
There is also no prohibition on using a trade name (including an
existing one) when operating in the home State. Indeed, using
established trade names for businesses operating through a joint
venture is standard practice. This does not make a business less
“substantive”. Moreover, the policy rationale for the denial of
benefits clauses (to prevent the use of shell companies with no
economic connection to the home State®>?), does not require that
a business trades under its own name or establishes a new

business in the jurisdiction.

Cases where Substantive or Substantial Businesses have been

found

280. In the SODPO, the Claimant set out examples of characterises
identified by investment tribunals business as establishing a
business to be substantive and/or substantial by. As a reminder,

such characteristics include:

a. the existence of a physical office, employees, local bank
accounts, or local shareholdings are common indicators of

substantial business activities;3%3

b. operations that reflect the usual activities of a “typical capital

holding company”;3%

352 \lenezuela v Clorox (Judgment 4A_398/2021 of the Swiss Federal Tribunal dated 20 May
2022) (Exh. RLA-142), para 3.4.2.6.

353 Aris Mining, (Exh. RLA-80) para 139; Pac Rim (Exh. RLA-33), para 4.72.

354 Mercuria Energy Group Ltd v. Poland, SCC Case No. 2019/126, Award, 29 December
2022, (Exh. CLA-203), para 570.

125



281.

282.

283.

C. a small but permanent staff in the home State;3>°
d. the existence of local directors;3%®

e. whether “work is being done for the company” in the territory

in question;*7” and
f. leased office space, paid taxes, and held meetings there.3°®

The Claimant satisfies all of these elements. Indeed, the Claimant
has a far more substantive business in Singapore than most of the
examples given in paragraph 463 of the SODPO where businesses
were found to be substantive/substantial. In one case, a substantial
business was found to exist even where the claimant lacked a
physical address or permanent staff in the home State because it
had other activities which, taken cumulatively, were sufficient to

constitute a substantial business.3%°

These cases show that “substantive” is not to be judged by the size
of a company’s commercial activities in the home State, but by
whether a company has done more than simply maintain a
registration in the home State (i.e., whether the company is a “shell”

company).

By any measure, the Claimant satisfies this test. There can be no

doubt that the Claimant has a substantive business in Singapore

358 | imited Liability Company AMTO v. Ukraine SCC Case No. 080/2005, Final Award, 26
March 2008, (Exh. RLA-72).

3% Masdar Solar & Wind Cooperatief UA v. Spain, ICSID Case No. ARB/14/1, Award, 16 May
2018, (Exh. RLA-81), paras 253-254.

357 NextEra v. Spain, (Exh. RLA-74), para 257.

358 9REN Holding SARL v. Spain, ICSID Case No. ARB 15/15, Award, 21 May 2019 (Exh.
RLA-82), paras 180-182.

359 Bijg Sky, (Exh. RLA-85) paras 285-286.
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and the Respondent’'s denial of benefits objection must be

dismissed.

The Business Does Not Need to be in the Same Industry as the

Investment

284. As confirmed in Aris Mining Corporation v. Colombia, a company
need not conduct its substantive business in a similar sector to that
of the investments. The activities of the home State are to be
examined on their own merits and not by reference to activities

conducted in other jurisdictions.3¢°

285. The fact that the Claimant’s business in Singapore offers cleaning
services does not mean it is a sham or is not a substantive
business. There is no requirement in law for the Claimant’s
employees to be engaged in the mining sector or investment
activities (although some of them are, such as the Chief Investment
Officer).

e. Conclusion to Substantial Business

286. The Claimant has invested in the JV and operates it. It has done
so since January 2020 and continues to do so today. It is a thriving

business that has grown under the Claimant’s ownership.

287. There is no proper basis on which the deny the benefits of the
Treaty to the Claimant. The Respondent is, and has always been,
aware that the Claimant operates a substantive business in
Singapore. The denial of benefits objection is hopeless and should

be dismissed.

360 Aris Mining Corporation v. Colombia, (Exh. RLA-80), para 138; SODPO, para 463(f)(ii).

127



IV. OBJECTION THREE: ABUSE OF PROCESS

Key Issues

288.Before addressing the respondent’s third objection, the Claimant sets
out to describe, with accuracy, the three separate disputes that have

been raised by the Respondent in the context of this objection.

a. BSIOP or State Agreement Dispute

289. The BSIOP Dispute was a dispute where the relevant date of
breach was in 2012 between Mineralogy and the Western
Australian Government that was subject to ongoing domestic
arbitration. All claims in respect of that dispute were terminated by
the Respondent’'s Western Australian Parliament pursuant to
clause 10 of the Amendment Act on 13 August 2020%%'. Clause 10

says as follows:

“10. Relevant arbitrations and awards

(1) Any relevant arbitration that is in progress, or otherwise
not completed, immediately before commencement is

terminated.

(2) Any relevant arbitration arrangement, and any relevant
mediation arrangement, connected with a relevant
arbitration terminated under subsection (1) are

terminated.

381 Jron Ore Processing (Mineralogy Pty Ltd) Agreement Amendment Act 2020 (WA), (Exh.
CLA-3).
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(3)

(4)

(5)

(6)

(7)

The following provisions of the Commercial Arbitration Act
2012 continue to apply in relation to a relevant arbitration

terminated under subsection (1) —
(a) sections 27E and 27F;

(b) section 27G in relation to any order made under that

section before commencement.
(c) sections 27H and 271.

The arbitral award made in a relevant arbitration and
dated 20 May 2014 is of no effect and is taken never to

have had any effect.

The arbitration agreement applicable to that relevant
arbitration, and under which that arbitral award is made,
is not valid, and is taken never to have been valid, to the
extent that, apart from this subsection, the arbitration
agreement would underpin, confer jurisdiction to make,
authorise or otherwise allow the making of that arbitral

award.

The arbitral award made in a relevant arbitration and
dated 11 October 2019 is of no effect and is taken never

tfo have had any effect.

The arbitration agreement applicable to that relevant
arbitration, and under which that arbitral award is made,
is not valid, and is taken never to have been valid, to the
extent that, apart from this subsection, the arbitration
agreement would underpin, confer jurisdiction to make,
authorise or otherwise allow the making of that arbitral

award.”
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290.

291.

292.

293.

On 14 August 2020, the termination of the BISOP arbitration by the
Amendment Act was confirmed by the Western Australia

Government to Mineralogy=>2.

The CITIC Matter

The CITIC Dispute the Respondent refers to in its Reply was a
Western Australian Supreme Court action between CITIC and
Mineralogy which was finally determined in Mineralogy’s favour by
a final judgment of the Western Australian Supreme Court on 7
March 2023.363

It was a commercial dispute between Mineralogy and the CITIC
parties about the interpretation of rights and obligations under the
contracts between them. Western Australia was not a party to this
dispute. Western Australia had nothing to do with Mineralogy’s
contractual rights with CITIC and did not intervene in the CITIC
Dispute nor did it threaten a measure equivalent to the Amendment
Act.

The fact that Western Australia did not seek to intervene in the
CITIC Dispute was consistent with the precedent set by prior
governments, as no state agreement had ever been amended
without consent in the 70-year history of state agreements in
Western Australia. As explained by former Western Australian
Premier, Colin Barnett, that is because the essential feature of a

state agreement — and the basis of its value to the counterparty —

362 |_etter from State Solicitor’s Office to Mr McHugh dated 14 August 2020 (Exh. C-430).
363 Sino Iron Pty Ltd v Mineralogy Pty Ltd [No 15] [2023] WASC 56 (Exh. CLA-170).
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is the certainty that no amendment will be made without mutual

consent;364

“‘Whereas other statutes are able to be changed at will, the
provisions of State Agreements are only able to be
changed by mutual agreement in writing between the
parties to each State Agreement. State Agreements
therefore provide certainty that ground rules for the life of
each agreement project cannot be changed unilaterally.
Although State Agreement provisions are not capable of being
changed unilaterally, State Agreements do not fetter the power
of Parliament to repeal the ratifying Acts. It is testimony to
the importance of State Agreements that no Parliament
has even attempted such unilateral repeal action.”
(Emphasis added)

Amendment Act Dispute

294. The Amendment Act Dispute commenced with the enactment of
the Amendment Act and is subject to this arbitration between the
Claimant and the Respondent. The details of the Amendment Act
Dispute are set out in Section lll, paragraph 212 to paragraph 242

of the Claimant’s Response.®¢°

295. This dispute arises out of the Amendment Act, and the Amendment
Act alone. This arbitration would have never commenced had the

Amendment Act not been passed.

%4 Hon Colin Barnett, “State Agreements” [1996] Australian Mining and Petroleum Law
Association Yearbook 314-323, at 317, (Exh. C-104). At the time of writing, Mr Barnett was
the Western Australia Minister for Resources Development.

365 See also, Claimant’s Notice of Intent, 20 October 2022, L305 to L445 (Exh. C-63); See
generally, Iron Ore Processing (Mineralogy Pty Ltd) Agreement Amendment Act 2020 (WA)
Part 3, (CLA-003).
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296. In this arbitration, the Tribunal is requested to determine whether
the Amendment Act breaches Articles 6 and 9 of the Treaty and, if
so, what damage has been caused to the Claimant by the
Amendment Act. The Notice of Arbitration sets this out clearly in
the section entitled “The 2020 Amendment Act Breaches the
AANZFTA”. 366

297. Specifically, the Claimant seeks damages for:

a. the denial of justice and discriminatory treatment
perpetrated by the Amendment Act through the wrongful

termination of the Arbitration Agreement; and

b. the expropriation of the Claimant’s rights and property
including the loss of opportunity, and future projects as a
result of the sovereign risk created by the Amendment Act,
making the development of the tenements by the Claimant’s

subsidiaries impossible.

298. The claimed breaches by the Claimant in this arbitration are based
solely on the Amendment Act. As discussed further below, it is the
specific dispute before this Tribunal that must be foreseeable for
an abuse of process objection to be successful. It is incontestable
that the specific dispute before this Tribunal is whether the
Amendment Act breaches the Respondent’s obligations under the
AANZFTA.

366 See Notice of Arbitration (as amended on 30 September 2023), paras 32-38.
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Admission by the Respondent

299. The Respondent has admitted in paragraph 241 of its Reply that
the Amendment Act was not foreseeable at the time the Claimant

made its investment. 36’

300. The President of the Tribunal in this Arbitration stated at paragraph
37 of Procedural Order No. 4 (PO4) (Exh. CLA-261)3%%8 as follows:

“‘However, the Tribunal understands that the Respondent
acknowledges that the fact of the passing of the Amendment
Act per se was not foreseeable to the Claimant at the time of
the January 2019 Restructure.*® Indeed, referring to evidence
already in the record and in part furnished by the Claimant, the
Respondent concedes that the Amendment Act was not
conceptualized before March-May 2020;%" that the draft bill
that would become the Amendment Act was not approved
before July 2020;*¢ and that the draft bills were not only kept
secret,*® but were accessible only to a handful of high-level

public officials °*

301. The footnotes referred to by the Tribunal in paragraph 3 of PO4
(quoted above) are as follows (using the Tribunal's footnote

numbering):

Footnote 46: The Tribunal’s understanding should not be

construed as prejudging the APO, and is subject to change in

view of the Parties’ further briefing on the matter.

367 ROPO para 241; see also Zeph Investments Pte Ltd v Australia (PCA Case No 2023-40,
Procedural Order No. 4, 24 May 2024), (Exh. CLA-261), Annex A, p. 8.

368 Zeph Investments Pte Ltd v Australia (PCA Case No 2023-40, Procedural Order No. 4, 24
May 2024), (Exh. CLA-261).
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Footnote 47: See inter alia Annex A, Respondent’s Objections

to the Claimant’s Request No. 1 (“The Claimant seeks
documents evidencing ‘“the date on which the concept of the
draft legislation which became the Amendment Act was first
conceived or proposed”. The Federal Court of Australia has
found that Mr Mark McGowan and Mr John Quigley discussed
the prospect of legislation as a means of dealing with Mr
Palmer's damages claim from about March 2020 (Palmer v
McGowan (No 5) [2022] FCA 893 at para. 27, Exh. R-166.”).
Paragraph 27 of the judgement referred to by the Respondent
reads as follows: “Mr McGowan said that from about March
2020, he and Mr Quigley were discussing the prospect of
legislation as a means of dealing with the problem represented
by Mr Palmer’'s damages claim: T463.21-464.1. In late May
Mr Quigley and Mr McGowan had an SMS exchange in the
following terms [...]” (R-166, q 27, emphasis added). The
Claimant has furnished the “late May [...] SMS exchange”
between Messrs. McGowan and Mr. Quigley referred to by the
Federal Court of Australia as C-432, and on that basis argues
that it could not have foreseen the passing of the Amendment
Act (see inter alia, SOPO Response, q 35). See inter alia
SOPO Response, | 35 quoting C-432, Text messages
between Mr Quigley and Mr McGowan, May 2023.

Footnote 48: See inter alia Annex A, Respondent’s Objections

to the Claimant’s Request No. 1 (“In relation to the ‘date on
which work first commenced on the drafting of the draft
legislation which became the Amendment Act’, the evidence

on the record establishes that, in July 2020, Mr McGowan and
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Mr Quigley approved the drafting of the bill that would become
the Amendment Act (Affidavit of Mr McGowan dated 26 March
2021 Exh. C-135; p. 136 at para 78).”).

Footnote 49: See inter alia Annex A, Respondent’s Objections

to the Claimant’s Request No. 1 (“In relation to the Claimant's
position that ‘the extent to which any such drafts of the
Amendment Act were circulated internally at the Respondent
is also relevant to the secrecy maintained during the
preparation of the Amendment Act’, the secrecy maintained in
connection with the preparation of the Amendment Act is a fact
that is already proven by the evidence on the record (text
messages between Mr Quigley and Mr McGowan on 23 May
2020, extracted in Palmer v McGowan (No 5) [2022] FCA 893
at Annexure A, Exh. R-166; ABC Radio interview transcript,
Exh. C-127; Affidavit of Mr Quigley dated 25 March 2021, Exh.
C-135, p. 115 at paras. 7-9; Affidavit of Mr McGowan dated 26
March 2021, Exh. C-135; p. 136 at para 78)). On that basis,
the Claimant is not entitled to the production of the documents

sought.”).

Footnote 50: See inter alia Annex A, Respondent’s Objections

to the Claimant’'s Request No. 3 (“Insofar as the Claimant
seeks these documents to prove that ‘the Amendment Act was
prepared in secret’, the fact that the Amendment Act was
prepared in confidence is already proven by the evidence on
the record, and is not contested by the Respondent. The
Respondent repeats its objection in relation to Request No. 1.
Insofar as the Claimant seeks these documents to prove {tlhe

extent to which the WA Cabinet was (or was not briefed) about
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302.

303.

304.

the Amendment Act’, that is also a fact that is already proven
by the evidence on the record, or otherwise not contested by
the Respondent. Other than Mr Mark McGowan and Mr John
Quigley, and potentially one or two other Ministers, no member
of Cabinet was aware of the existence of the draft legislation
until a Cabinet meeting at 4.15pm on 11 August 2020 (45
minutes before the Bill was introduced into Parliament)
(Palmer v McGowan (No 5) [2022] FCA 893 at para. 30, Exh.
R-166).”)

The Respondent has, therefore, admitted that the Amendment Act
was not foreseeable yet maintains on unarguable grounds contrary

to law its abuse of process argument.3¢°

The Respondent’s case does not accord with the Law

The Respondent's case is that the restructuring of the Mineralogy
Group was carried out in late 2018 in the face of an ill-defined
general but foreseeable risk that Western Australia would
unilaterally amend the State Agreement in some way adverse to
the interests of the Claimant and its subsidiaries at some stage,
and that this is sufficient to constitute an abuse of right. The
Respondent remarkably adopts that position despite its conduct
during the material period which indicated, incontrovertibly and
emphatically, that it was engaging in the then ongoing arbitration in

good faith with no indication of any alternative approach.

As discussed below, under international law the orthodox and

established position is that an abuse of right occurs where a

369 ROPO para 241; see also Zeph Investments Pte Ltd v Australia (PCA Case No 2023-40,
Procedural Order No. 4, 24 May 2024), (Exh. CLA-261), Annex A, p. 8.
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specific measure which gives rise to a specific treaty claim is
objectively foreseeable to an investor and is likely “to a very high
degree™° or “reasonably foreseeable” to occur at the time of the
relevant corporate restructuring.* Critically in the circumstances

of the present case:

a. a degree of specificity regarding the treaty claim is required
to ensure that the test for abuse strikes a fair balance
between the need to safeguard an investor’s right to invoke
the protection of an investment treaty in the context of a
legitimate corporate restructuring, and the need to deny

protection to abusive conduct;?*”? and

b. a mere ‘possibility” that a dispute might occur will not be
sufficient,’ because it is a perfectly legitimate act of
corporate planning to restructure an investment to obtain
treaty protection against the general risk of future disputes

with a host state.3”*

305. The Respondent’s objection on “abuse of process” is not arguable

in accordance with international law.

370 Venezuela v Clorox Il, paragraph 5.3 (Exh. RLA-142). See also, for example, Pac Rim
Cayman LLC v The Republic of El Salvador, ICSID Case No. ARB/09/12, Decision on the
Respondent’s Jurisdictional Objections, 1 June 2012, (Exh. RLA-33) paragraph 2.99 (“ ...
the dividing-line occurs when the relevant party can see an actual dispute or can foresee a
specific future dispute as a very high probability and not merely as a possible controversy”).
371 Clorox v Venezuela (PCA Case No 2015-30, Award dated 17 June 2021) (Exh. CLA-239),
para 249.

372 | evy v Peru (ICSID Case No ARB/11/17, Award of 9 January 2015) (Exh. CLA-188), para
185.

373 Vienezuela v Clorox (Judgment 4A 398/2021 of the Swiss Federal Tribunal dated 20 May
2022) (Exh. RLA-142), para 5.6.

374 Tidewater v Venezuela (ICSID Case No ARB/10/5, Decision on Jurisdiction of 8 February
2013) (Exh. RLA-93), para 184; Levy v Peru (ICSID Case No ARB/11/17, Award of 9 January
2015) (Exh. CLA-188), para 184; Philip Morris Asia v Australia (PCA Case No 2012-12, Award
on Jurisdiction and Admissibility of 17 December 2015) (Exh. RLA-95), para 540.
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306.

307.

The “abuse of process” objection cannot succeed as it is common
ground that the Amendment Act was not foreseeable and the only
relevant date is 13 August 2020, the date the Amendment Act was

enacted.3”®

The Respondent’s “abuse of process” objection is, therefore, an
abuse itself (see paragraphs 146 to 161 of the Claimant’s
Response). The only claims under the Treaty brought by the
Claimant are claims which arise directly out of the Amendment Act

and which did not exist prior to the enactment of that Act.

b. Abuse of Process Objection by the Respondent

308.

309.

310.

The Respondent’s objection to jurisdiction is based on the principle
of abuse of process.”* The Respondent contends that the
interposition of the Claimant into the ownership structure of
Mineralogy and International Minerals on or about 21 January 2019
(the Restructuring) was an impermissible manoeuvre to gain
protection of the Treaty in circumstances where the dispute before
the Tribunal was objectively foreseeable to a reasonable

commercial actor in the Claimant’s shoes.

The parties have fundamentally different views about the nature of
the dispute before this Tribunal, and whether it was objectively
foreseeable to a reasonable investor at the time of the

Restructuring.

Despite the earlier admissions that the relevant dispute is the
Amendment Act Dispute, the Respondent’s position for the

purposes of this objection is that the passage of the Amendment

375 ROPO, para 131.
376 SOPOQ, paras 16, 264; ROPO, paras 5, 269.
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311.

Act did not give rise to a new dispute, but was merely the “playing
out of a pre-existing domestic dispute” between Western Australia
and Mineralogy.”” According to the Respondent, the Claimant's
treaty claim is "the latest chapter in this longstanding dispute”,
which it defines broadly to include not only the BSIOP Dispute
between Mineralogy and Western Australia, but also the role of
Western Australia in the CITIC Dispute between Mineralogy and
the CITIC Parties.>

The Respondent casts an erroneously broad net regarding the
foreseeability of the dispute. It contends that the question is not
whether the passage of Amendment Act itself was reasonably
foreseeable, but rather, whether those associated with the
Claimant ought reasonably to have foreseen that Western Australia
might adopt any “measures that unilaterally impacted Mineralogy’s
rights under the State Agreement, being measures which might
give rise to a treaty claim”.>"® Effectively, the Respondent's case is
that the Restructuring was carried out in the face of an ill-defined
general but foreseeable risk that Western Australia would
unilaterally amend the State Agreement in some way adverse to
the interests of the Claimant and its subsidiaries at some stage,

and that this is sufficient to constitute an abuse of right.

377 SOPO, para 352; ROPO, para 5: ‘the claim is abusive because the acquisition of the
Mineralogy shares was made for the objective purpose of securing treaty protection in respect
of inter-related disputes that were already in existence”.

378 SOPO, para 285: "The dispute between the parties about the Western Australia
Government’s conduct in relation to Mineralogy’s rights under the State Agreement
subsequently broadened, including in view of the legality of any unilateral amendment of the
State Agreement by Western Australia to address disputes that had arisen between
Mineralogy and the CITIC Parties.” See also Respondent's ROPO at [242]: “The dispute
before this tribunal...is a dispute concerning the WA Government’s conduct in relation to the
BSIOP Proposal...which crystallised through the unilateral adoption...of a measure of the type
envisaged and contested by the parties in relation to the CITIC Dispute.”

379 SOPOQO, para 316; ROPO, para 243.
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The Legal Test for Abuse of Process

312. That approach to foreseeability and abuse of right is misguided.3#°

313. The Claimant sets out below the orthodox and established law on
abuse of process. This law has been deliberately obfuscated by the
Respondent in its submissions because the Respondent knows it
cannot succeed in its abuse of process claim on the law as it
currently stands. The Respondent’s incorrect legal theory is

addressed below.

314. The correct position is that an abuse of right occurs where a
specific measure which gives rise to a specific treaty claim is
objectively foreseeable to an investor and is likely “to a very high
degree™" or was “reasonably foreseeable” to occur at the time of
the relevant corporate restructuring. Critically in the

circumstances of the present case:

a. a degree of specificity regarding the treaty claim is required
to ensure that the test for abuse strikes a fair balance
between the need to safeguard an investor’s right to invoke

the protection of an investment treaty in the context of a

380 Tidewater v Venezuela (ICSID Case No ARB/10/5, Decision on Jurisdiction of 8 February
2013) (Exh. RLA-93), para 184; Levy v Peru (ICSID Case No ARB/11/17, Award of 9 January
2015) (Exh. CLA-188), para 184; Philip Morris Asia v Australia (PCA Case No 2012-12, Award
on Jurisdiction and Admissibility of 17 December 2015) (Exh. RLA-95), para 540.

381 Venezuela v Clorox Il, paragraph 5.3 (Exh. RLA-142). See also, for example, Pac Rim
Cayman LLC v The Republic of El Salvador, ICSID Case No. ARB/09/12, Decision on the
Respondent’s Jurisdictional Objections, 1 June 2012, (Exh. RLA-33) paragraph 2.99 (...
the dividing-line occurs when the relevant party can see an actual dispute or can foresee a
specific future dispute as a very high probability and not merely as a possible controversy”).
382 Clorox v Venezuela (PCA Case No 2015-30, Award dated 17 June 2021) (Exh. RLA-142),
para 249.

140



315.

316.

legitimate corporate restructuring, and the need to deny

protection to abusive conduct;3** and

b. a mere ‘possibility” that a dispute might occur will not be
sufficient,>® because it is a perfectly legitimate act of
corporate planning to restructure an investment to obtain
treaty protection against the general risk of future disputes

with a host state.

Abuse of right is a well-recognised concept in investment treaty
jurisprudence. The heart of the principle is that it is an abuse of
process for an investor to restructure its investment to obtain treaty
protection at a time when a specific dispute is objectively
foreseeable to a reasonable investor. The other side of the coin,
equally recognised by investment treaty tribunals, is that it is a
perfectly legitimate act of corporate planning to restructure an
investment to obtain treaty protection against the general risk of

future disputes with a host state.38°

It is trite to note at the outset that it is for the party alleging abuse
to establish the facts upon which it bases that claim3®® and the
threshold for a finding an abusive initiation of an investment claim

is high.3®” There can be no presumption of abuse and a Tribunal

383 | evy v Peru (ICSID Case No ARB/11/17, Award of 9 January 2015) (Exh. CLA-188), para

185.

384 Vienezuela v Clorox (Judgment 4A 398/2021 of the Swiss Federal Tribunal dated 20 May
2022) (Exh. RLA-142), para 5.6.

385 Tidewater v Venezuela, (Exh. RLA-93), para 184; Levy v Peru, (Exh. CLA-188), para 184;
Philip Morris v Australia, (Exh. RLA-95), para 540; Venezuela v Clorox, (Exh. RLA-142), para

5.2.3.

386 Alverley v Romania (ICSID Case No ARB/18/30, Excerpts of Award of 16 March 2022)
(Exh. RLA-71), para 364; Pac Rim v El Salvador (ICSID Case No ARB/09/12, Decision on
Jurisdiction of 1 June 2012) (Exh. RLA-33), para 2.15.

387 Philip Morris, (Exh. C-95), para 539.
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will affirm an abuse only in “very exceptional circumstances”.3%®
Satisfying the burden of proof for an abuse of this nature requires
“more persuasive evidence” than usually required.*®® The
“threshold for finding treaty abuse is high, which is why it should

not be accepted too readily.”>*°

Abuse of Process: Clorox v Venezuela

In the context of this case (seated in Geneva), two of the most
pertinent decisions on abuse of process are those of the arbitral
tribunal in Clorox v Venezuela and the subsequent challenge to

that decision in the Swiss Federal Court.3°’

This was a case that arose out of a law implemented by the
Venezuelan government that changed the price regulation regime
and thereby impacted the claimant’s business. Atissue in the case
was a restructure that took place in April 2011, whereby a Spanish
company was inserted into the corporate chain by way of a share
swap. The claimant in the arbitration was the Spanish holding
company which claimed protection under the Spain-Venezuela BIT.
A few months before the restructure, in January 2011, the
Venezuelan government had announced that it was undertaking
preparations of a law to regulate prices and that would create an

authority in charge of setting prices. After the restructure had been

388 | evy v Peru, (Exh. CLA-188) para, 186; Alverley, (Exh. RLA-71), para 366; Venezuela v
Clorox Il, (Exh. RLA-142), para 5.2.3; Decision of the Swiss Supreme Court (Clorox),
4A 398/2021, 20 May 2022 (Exh. RLA-142), para 5.2.4; Decision of the Swiss Supreme Court
(Natland), 4A_80/2018, 7 February 2020, (Exh. CLA-235), para 4.8; Decision of the Swiss
Supreme Court (Yukos), 4A_492/2021, 24 August 2022, (CLA-238) para 8.1.

389 SODPO, para 649; Alverley Investments Ltd v. Romania (Exh. RLA-71), para 366.

3% Decision of the Swiss Supreme Court, 4A_398/2021, 20 May 2022 (Exh. RLA-142), para
5.2.3 (citing Gremcitel v. Peru (Exh. RLA-96), para 186; ConocoPhillips v. Venezuela (RLA-
94), para 275; Philip Morris Asia Ltd. v. Australia, (RLA-95) para 539); SODPO, paras 647-

657.

391 Decision of the Swiss Supreme Court, 4A_398/2021, 20 May 2022 (Exh. RLA-142).

142



completed, Venezuela enacted the law on price regulation which
had the effect of setting prices below production costs for 73% of

its goods. This was the subject of the dispute in the arbitration.

319. The maijority of the arbitral tribunal and the Swiss Federal Court
confirmed that while the State’s announcement in January 2011
raised the possibility that a dispute may arise between the parties,
a reasonable investor, placed in the same circumstances, would

not have inferred from the speech that a specific dispute was

foreseeable. The Court agreed that, while the restructure was likely
the result of the government’s announcement which caused the
investor to fear the adoption of measures that could potentially
affect the profitability of the investment, the restructuring was not
abusive because a specific dispute was not foreseeable at the time

it took place.

320. In the arbitration, the distinguished tribunal (presided over by
Professor Bernard Hanotiau) dismissed the abuse of process
objection and set out the following conclusions on the legal test for

abuse:

a. When determining whether an abuse occurred, a tribunal
may take account of the first steps taken towards
restructuring, not just the date on which the restructuring

occurred.392

b. If “the dispute submitted to the Tribunal’ was not
foreseeable at the time of the restructure, any abuse of

process can be excluded.3%

392 Clorox v Venezuela Award, (Exh. C-239), paras 427-429.
393 Clorox v Venezuela Award, (Exh. C-239), para 428.
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C. It is only if the dispute was foreseeable at the time of the
restructure, that the question of whether or not the
restructuring operation was carried out with a view to this

foreseeable dispute could be considered.3%

d. The foreseeability requirement for an abuse of process must
relate to “the specific dispute as it is shaped in the arbitration
proceedings™® and the “object of foreseeability must be a

specific dispute”.3%

e. It is important to identify “the first measure or practice
constituting the alleged breach of the Treaty” and to
determine whether its adoption or implementation was

foreseeable at the critical date.

f. Concurring with Tidewater v. Venezuela, the Tribunal
confirmed that it is perfectly legitimate for an investor to seek
the protection of a treaty to protect itself from the general

risk of litigation with the host State.3%"
321. The tribunal found:3%

[447] The object of foreseeability must be a specific
dispute. As the Tribunal in the case of Tidewater v. Venezuela
stated, it is perfectly legitimate for an investor to seek the
protection of a treaty to protect itself from the general risk of

litigation with the host State. In order to offer this protection to

394 Clorox v Venezuela Award, (Exh. C-239), para 428.
395 Clorox v Venezuela, (Exh. C-239), para 441.
3% Clorox v Venezuela, (Exh. C-239), para 447.

(
397 Clorox v Venezuela, (Exh. C-239), para 447.
398 Clorox v Venezuela, (Exh. CLA-239), paras 448-450.

144



322.

323.

their investors, States sign investment protection treaties with

arbitration clauses.

[448] it is the foreseeability of a specific dispute that must be
assessed [and the Parties agree that] [a] foreseeable dispute
is more than a possible dispute: the simple possibility that a
dispute may arise between an investor and a State of another
nationality is not enough to constitute an abuse of process ...
foreseeability must refer to a specific type of dispute, namely,
not to any dispute in general, but to a specific type of dispute
that, eventually, proves to be the one challenged by the

restructured investor.

[450] it is important to identify the first measure or practice
constituting the alleged breach of the Treaty and to
determine whether its adoption or implementation was

foreseeable at the critical date. (Emphasis added.)

Accordingly, the foreseeable dispute must be a specific, not
general, one that is identified by reference to the measure that
gives rise to the alleged breach of the treaty. Once the measure
which constitutes the alleged breach is identified, then the factual
context will determine when the adoption of that measure was

objectively foreseeable, as more than a simple possibility.

The Swiss Federal Court agreed with the arbitral tribunal’s
conclusions that the facts did not establish an abuse of process. It
held that “a restructuring must have been carried out with a view to
a specific dispute at a time when its occurrence was

foreseeable.”*®® |t also stated that foreseeability was an objective

399 Decision of the Swiss Supreme Court, 4A_398/2021, 20 May 2022 (Exh. RLA-142), para

5.24.
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test and that it is “appropriate to ask whether a specific dispute
would have been foreseeable for a reasonable investor placed in
the same situation as the investor concerned at the time the

investment was restructured.”*%

The Court noted the exceptional nature of the remedy and stated
that “the criterion of foreseeability of the dispute must be assessed
restrictively.”*°! It also confirmed that restructuring an investment
for treaty protection is not abusive unless it is carried out at a time
when a “specific future dispute” with the host state is

foreseeable.*%2

Importantly, the Court espoused a two-step approach to abuse of

process.

[1] Itis up to the party claiming the existence of an abuse of
rights to allege and prove the facts establishing the
foreseeability of the dispute when the investment was

restructured ...

[2] If this is proven, the reorganization of the investment
structure will be presumed to have been carried out with
a view to the aforementioned dispute and will therefore be
considered abusive. The investor concerned may,
however, rebut this presumption by demonstrating that
the restructuring, carried out at a time when the dispute

was foreseeable, was in fact undertaken primarily for

400 Decision of the Swiss Supreme Court, 4A_398/2021, 20 May 2022 (Exh. RLA-142), para

524.

401 Decision of the Swiss Supreme Court, 4A_398/2021, 20 May 2022 (Exh. RLA-142), para

5.24.

402 Decision of the Swiss Supreme Court, 4A_398/2021, 20 May 2022 (Exh. RLA-142), para.

5.2.3.
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reasons other than that of benefiting from the protection

offered by an investment treaty.4%3

326. The timing issue — by which the time a specific dispute becomes
objectively foreseeable is assessed as against the timing of the
relevant corporate structuring — is the primary test. If the specific
dispute in this case was not objectively foreseeable at the time of
the Restructuring, then there can be no abuse of right, regardless
of whether or not there were commercial reasons for the
restructure other than investment treaty protection. In this scenario,
the Restructuring is permissible in that it seeks to protect against a

general risk of adverse state action, not a specific foreseeable risk.

327. The Claimant’s case is that the Respondent’s objection does not
pass the timing test, so there can be no abuse of right. But in any
event, if it is necessary to address them at all, there were bona fide
commercial reasons for the Restructuring. (Those commercial
reasons are addressed in the First Palmer WS and the witness
statements of Domenic Martino and Nui Harris. The Respondent
has not filed any factual evidence which takes issue with these

matters.)

328. As explained in the introduction to this section of the Rejoinder, the
central issue in this case is the definition of the foreseeable dispute
(the object of foreseeability) and the level of probability of that
dispute arising. The Claimant submits that what must be objectively
foreseen (the object of foreseeability) is the measure which
ultimately gives rise to the treaty claim — not simply a general risk

of adverse state measures - and the measure must be a real

403 Decision of the Swiss Supreme Court, 4A_398/2021, 20 May 2022 (Exh. RLA-142), para
524
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prospect, which is probably to a very high degree, and not simply

a possible but unlikely one.

329. On examining the facts, the Swiss Federal Tribunal in Clorox

decided:4%*

“The presidential speech in question certainly raised the
possibility that the measures announced might eventually give
rise to a dispute between investors and Venezuela. It's a long
way from concluding that a reasonable investor in the same
circumstances would have been able to infer from such a
statement that a specific future dispute was foreseeable on
that basis alone. In this respect, it must first be stressed that
the terms chosen by the former Head of State could well have
been a mere announcement designed to galvanize his
supporters. It is therefore not possible to infer from the words
spoken by the former President of the State concerned that
they would predictably result in the adoption of concrete
measures. Secondly, despite the appellant's claims to the
contrary, the vague outlines of this short extract from a lengthy
presidential speech delivered on January 15, 2011 in no way
made it possible to predict whether the products marketed by
an investor would actually be affected by the planned state
measures. Nor did they make it possible to foresee that they

would be on such a scale as to lead to litigation.”

330. Itis evident from these remarks that the Court placed emphasis on
the certainty of the type of measure and its impact — vague

statements will not be sufficient to make a specific dispute

404 Decision of the Swiss Supreme Court, 4A_398/2021, 20 May 2022 (Exh. RLA-142), para.
5.6.
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333.

334.

foreseeable. This is also the reason that the Federal Tribunal
distinguished Philip Morris v Australia. The Court said that in Philip
Morris, in contrast to the Clorox facts, there was no uncertainty
about the Australian government’s intention to introduce tobacco
plain packaging legislation in the latter case. Philip Morris had also
informed the Australian government prior to the restructure (as
early as 2009) that the plain packaging measures would infringe its

intellectual property rights.#%°

Application of the Clorox Test to the Present Case

The Respondent’s case on abuse of process is hopeless when the
law as established by the Swiss Court (upholding the arbitral

tribunal’s decision) in Clorox v Venezuela is applied.

The law is clear that the specific dispute (being the first measure
or practice that constitutes the alleged breach of the treaty) must
have been foreseeable. In the present case, the measure or
practice is the Amendment Act (and the substantive measures it
put in place). No other measure is alleged to have breached the
Treaty in this case, nor has the Tribunal been asked to determine

any dispute other than liability arising from the Amendment Act.

In particular, the Tribunal has not been asked to determine whether
Mr Barnett’'s decision to reject the BSIOP proposal was lawful
under the State Agreement Act. This dispute has already been
determined by the Hon. Michael McHugh AC KC.

The Tribunal has certainly not been asked to make any findings

regarding the contractual dispute or the dispute over land between

405 Decision of the Swiss Supreme Court, 4A_398/2021, 20 May 2022 (Exh. RLA-142), para.

6.
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Mineralogy and CITIC. Neither Mineralogy nor CITIC are parties to
this Arbitration and both of those disputes were resolved in

Mineralogy’s favour by the Western Australian Courts*.

The Claimant’s Position is Consistent with Other Decisions of

the Swiss Court

335.

336.

337.

The Swiss Court’s decision in Clorox v Venezuela is consistent with
its previous decision in Natland v Czech Republic.**” This decision
is pertinent as the arguments raised by the Czech Republic in the
Natland case bear many similarities to those of the Respondent in

this case.

In Natland, the Czech Republic argued that the claimant was not
entitled to treaty protection as the investments were ultimately
owned by Czech nationals and had been internationalised through
two restructurings (in Cyprus and the Netherlands) only once the
solar reform legislation at issue in the case was imminent and

foreseeable.*08

The Court rejected this argument even though the Czech
government had announced its intention to abolish the solar
incentive scheme a few months before the restructurings took
place and the Czech government was already in dispute with two
other investors in the sector at the time of the restructurings. The
Court noted that, having announced its intentions regarding the
legislation, the government then made another announcement

(following industry pressure) that the reductions would only apply

406 Sino Iron Pty Ltd v Mineralogy Pty Ltd [No 15] [2023] WASC 56 (Exh. CLA-170).

407 Decis

498 Decis
para 4.2.

ion of the Swiss Supreme Court, 4A_80/2018, 7 February 2020, (Exh. CLA-235).
ion of the Swiss Supreme Court, 4A_80/2018, 7 February 2020, (Exh. CLA-235)
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to those who connected to the grid after a certain date. This second
announcement took place after the first restructuring but before the
second one. There was also due to be an election the following
year. A year later, the Czech Republic enacted a different measure
(a solar levy) to achieve the same result as the repeal of the
incentive scheme. It was this measure that was at issue in the

arbitration.

338. The Court found that, at the time of the restructurings, there was
no indication that the Czech Republic would enact the solar levy
for all industry participants, which was a different measure to the
incentive reduction that had previously been announced. Thus, the
Federal Tribunal distinguished between the pre-existing general
dispute which arose from the announcement of a future
amendment to the incentive scheme, and the specific dispute that

gave rise to the arbitration (i.e., the enactment of the solar levy).

339. The Swiss Tribunal’s reasoning in Clorox v Venezuela and Natland
v Czech Republic was reaffirmed in its most recent decision on
abuse of process, Yukos Capital v Russia.*® In the Yukos case,
the Court held that, to find abuse of process it was “necessary to

consider whether a specific dispute would have been foreseeable

for a reasonable investor placed in the same situation as the
investor concerned at the time of the restructuring of the
investment in the light of all of the particular circumstances of each

case.”*'® The Court confirmed that the specific dispute was not

409 Decision of the Swiss Supreme Court, 4A_492/2021, 24 August 2022, (Exh. CLA-238).

410 Decision of the Swiss Supreme Court, 4A_492/2021, 24 August 2022, (Exh. CLA-238),
para 8.1 (emphasis added).
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foreseeable to a reasonable investor, based on the facts

established in the award.

The Claimant’s Position is Consistent with other Relevant

Jurisprudence

340. Aside from the Swiss law decisions, the most relevant authority for
present purposes is Philip Morris v Australia. The tribunal in that
case undertook a thorough analysis of the authorities on abuse of

process and it is widely cited as a key case on abuse of process.

341. In Philip Morris v Australia, the Tribunal carefully examined the law
on abuse of process (or abuse of rights). It concurred with the well-
established principle that restructuring an investment to gain treaty
protection is not itself an abuse.*'' The key is the timing of the
restructure and whether the dispute at issue was foreseeable when
the restructure occurred. The tribunal considered that “a dispute is
foreseeable when there is a reasonable prospect, as stated by the
Tidewater tribunal, that a measure which may give rise to a treaty

claim will materialise.”*1?

342. The tribunal's conclusions are consistent with a raft of other

authorities: 413

a. Lao Holdings v Laos confirmed that it was an abuse to
restructure after the claimant is fully aware of “the legal

dispute” at issue.*'*

411 (Exh. RLA-95), The case law on this point is examined by the Tribunal at paras 540-544.
412 Philip Morris v Australia, (Exh. RLA-95), para 554.
413 For further references, see SODPO, para 665.

414 | ao Holdings N.V. v. Lao People’s Democratic Republic, ICSID Case No. ARB(AF)/12/6,
Decision on Jurisdiction, 21 February 2014, (Exh. CLA-150), para 70.
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The Pac Rim tribunal confirmed that it may be an abuse of
process to restructure when a party can “foresee a specific

future dispute as a very high probability and not merely as

a possible controversy.”*1°

In Tidewater v Venezuela, the Tribunal said that it was “a
question of fact as to the nature of the dispute between the

parties and a question of timing as to when the dispute that

is the subject of the present proceedings arose or could

reasonably have been foreseen.”'® the Tribunal focussed
on “the dispute that is the subject of the present

proceedings”.*”

Levy v Peru and Pac Rim v El Salvador both utilise a test of

a specific future dispute with a very high probability.*'®

Similarly, the Alverley case cited by the Respondent in its
Reply*'® emphasises the “critical date” with reference to
foreseeability of the measure that is alleged to breach the

treaty as a reasonable prospect:

It follows that the ‘critical date’ for the purposes of
determining whether there has been an abuse of right
is the date when it became foreseeable that there was
a reasonable prospect of a measure being adopted
by an organ of the Romanian State which would

severely impair the right and ability of [redacted] to use

415 Pac Rim, Decision on the Respondent’s Jurisdictional Objections, (Exh. RLA-33), para

2.99.

416 Tidewater, Decision on Jurisdiction, (Exh. RLA-93), paras 145-146 and 184.

47 Tidewater v Venezuela, (Exh. RLA-93), para 145.

418 | evy v Peru, (Exh. CLA-188), para 187; Pac Rim, (Exh. RLA-33), para 2.10 and 2.99.
418 Alverley, (Exh. RLA-71), para 386, cited in ROPO at para 249.
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the land for the purposes of the project. ... For the
reasons already given, the Tribunal considers that the
critical date is the point at which there became a
reasonable prospect that the Romanian State
would take a measure which might give rise to a

treaty claim. (Emphasis added)

f. In Ipek v Turkey, the Tribunal emphasised that the object of

foreseeability must be a specific dispute, which is to be

determined by reference to the essence of the claimant’s

claim:420

As a matter of law, a distinction is to be drawn between

the restructuring of an investment at a time:

a. when the investor seeks to protect itself from the
general risk of future disputes with a host state,
which is a legitimate goal and no abuse of an

investment protection treaty; and,

b. when a specific dispute was foreseeable,
namely, when there is a reasonable prospect...that
a measure which may give rrise to a treaty claim

will materialise.

[..]

In the context of this case, the Tribunal proceeds on the

basis that what must be reasonably foreseeable -

420 Inek v Turkey (ICSID Case No ARB/18/18, Award of 8 December 2022) (Exh. RLA-99)

paras 320 and 325.
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that is: foreseeable to a reasonable person in the

position of the investor. (Emphasis added.)

343. In the Claimant’s submission, the measure giving rise to the
relevant treaty claim must be well-defined and apparent, even in
circumstances where there are existing disputes or circumstances
of general enmity between an investor and a host state. Usually, to
be foreseeable in the requisite sense, a specific measure is
announced or in some other way communicated by the
government to the claimant or the wider commercial world. It is not
enough to establish an abuse to say that a claimant should have
anticipated or imagined an adverse measure. Governments are
free to act as they see fit and it is always possible for an investor
to imagine any number of adverse measures which a government

could conceivably adopt in respect of a claimant’s investment.

344. In addition, the law is clear that a state of heightened tension,
hostility, or dispute between the investor and the host state does
not mean that the investor ought to foresee that the state might
take an adverse measure against it. In Tidewater, the claimant
brought proceedings against Venezuela in respect of a law which
expropriated the assets of its Venezuelan subsidiary
(SEMARCA).*?" At the time the treaty claim was filed, SEMARCA
was already engaged in an existing commercial dispute with the
Venezuelan state-owned oil company (PDVSA) over arrears
payable by PDVSA to SEMARCA, and whether SEMARCA would

renew its contract with PDVSA.#?2 Venezuela alleged that the

421 Tidewater Inc. v the Bolivarian Republic of Venezuela (ICSID Case No. ARB/10/5)
(Decision on Jurisdiction) 8 February 2013, (Exh. RLA-93).

422 Tidewater, (Exh. RLA-93), para 145.
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346.

treaty claim was merely an extension of the pre-existing dispute
between SEMARCA and PDVSA, and that the claimant had been
incorporated to access investment treaty jurisdiction for a dispute

which was already in existence.*??

The Tidewater Tribunal dismissed that argument.***  The
expropriation law which was the subject of the treaty claim was
plainly new and distinct from the “ordinary commercial dispute”
between PDVSA and SEMARCA.“?®* The existence of that
commercial dispute did not mean that Venezuela’'s later
expropriatory actions should have been expected: the Tribunal
held that the expropriation was not reasonably foreseeable at the
time of the restructuring.*?® It was relevant to the Tribunal’s
assessment of foreseeability that despite the dispute with
SEMARCA, PDVSA's actions at the time of the restructuring were
“consistent with a continuing will to trade”, and its language
“consistent with a negotiated contractual solution and not with
expropriation.” #*”  That conduct pointed against a reasonably

foreseeable expropriation of the claimant’s investment.

Similarly, Mobil v Venezuela concerned a corporate restructure
designed to gain treaty protection at a time where there were
existing disputes with the host state.#?®¢ The Dutch claimant (Mobil

BV) was inserted into the ownership chain of the Venezuelan

423 Ibid, para 50, 144.

424 Ibid, para 192.

425 Ibid, para 191.

426 Tidewater, (Exh. RLA-93), para 197.
427 Ibid, para 195.

428 Mobil v Venezuela (ICSID Case No ARB/07/27, Decision on Jurisdiction of 10 June 2010)
(Exh. RLA-92).
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investments (Mobil Venezuela) in 2006.4° At the time of the
restructuring, it was acknowledged that there were disputes
between the parties concerning the enactment of higher royalty
and income tax rates.*3° It was also accepted that the sole purpose

of the restructuring was to obtain treaty protection.**’

347. In January 2007, Venezuela announced measures to nationalise
certain oil projects, including those of Mobil Venezuela.**? By June
2007, Mobil’s investment had been fully expropriated.*** Mobil BV
brought a claim under the Netherlands-Venezuela BIT in respect of
the expropriation of its investment.*3* Venezuela argued that the
claim constituted an abuse of right, because the restructuring was

effected at a time when the dispute was foreseeable.**®

348. The Mobil Tribunal was careful to distinguish between different
disputes in its assessment of foreseeability: in respect of the pre-
existing tax and royalty disputes (for which the claimant did not
invoke the protection of the treaty), it was clear that the Tribunal did
not have jurisdiction.**® However, the existence of those pre-
existing disputes did not disqualify the Tribunal’s jurisdiction in
respect of the nationalisation law, which was enacted after the

restructuring.*®” It is implicit in the Tribunal’s reasoning that the

429 Ipid, para 203.
430 Ipid, para 19, 202.
431 Ibid, para 190, 204.

432 Mobil v Venezuela (ICSID Case No ARB/07/27, Decision on Jurisdiction of 10 June 2010)
(Exh. RLA-92).

433 Ibid, para 31.

434 Mobil v Venezuela (ICSID Case No ARB/07/27, Decision on Jurisdiction of 10 June
2010) (Exh. RLA-92).

435 Ibid, para 188.
436 Ibid, para 205.

437 Mobil v Venezuela (ICSID Case No ARB/07/27, Decision on Jurisdiction of 10 June 2010)
(Exh. RLA-92).
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349.

adverse tax and royalty measures which Venezuela had already
imposed upon Mobil were not sufficient to put it on notice that
Venezuela might foreseeably take further adverse measures

against its interests.*3®

Another pertinent example is Aguas del Tunari v Bolivia.**® In that
case, the claimant (Aguas) was a Bolivian company ultimately
owned by Bechtel, a US company.**° Aguas had been granted a
40 year concession to operate the water and sewerage services
for a Bolivian city. Between November and December 1999, two
Dutch companies were inserted into the corporate ownership chain
of Aguas.**" The concession had faced strong popular opposition
from the outset.**? At time of the restructure, citizen groups and
civil society organisations had expressed strong concerns about
the concession, and had in some cases called for its annulment.*43
Following a sharp increase in water rates in early 2000, protests
against the concession turned violent.*** Violence spread across

the country and the Bolivian president declared a state of siege.**°

438 Mobil v Venezuela (ICSID Case No ARB/07/27, Decision on Jurisdiction of 10 June
2010) (Exh. RLA-92).

439 Aguas del Tunari v Bolivia (ICSID Case No ARB/02/3 Decision on Respondent’s Objections
to Jurisdiction, 21 October 2005), (Exh. CLA-185).

440 Aguas del Tunari v Bolivia (ICSID Case No ARB/02/3 Decision on Respondent’s
Objections to Jurisdiction, 21 October 2005), (Exh. CLA-185).

441 Aguas del Tunari v Bolivia (ICSID Case No ARB/02/3 Decision on Respondent’s
Objections to Jurisdiction, 21 October 2005), (Exh. CLA-185).

442 Aguas del Tunari v Bolivia (ICSID Case No ARB/02/3 Decision on Respondent’s
Obijections to Jurisdiction, 21 October 2005), (Exh. CLA-185).

443 Aguas del Tunari, (Exh. CLA-185), paras 65, 329.

444 Aguas del Tunari v Bolivia (ICSID Case No ARB/02/3 Decision on Respondent’s
Objections to Jurisdiction, 21 October 2005), (Exh. CLA-185).

445 Aguas del Tunari v Bolivia (ICSID Case No ARB/02/3 Decision on Respondent’s
Objections to Jurisdiction, 21 October 2005), (Exh. CLA-185).
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351.

As a consequence, the Bolivian authorities terminated the

concession in April 2000.44¢

When Aguas brought proceedings under the Netherlands-Boliva
BIT, Bolivia protested that the restructure was effected ‘in
anticipation of the events to follow in the Spring of 2000”.**" The
Tribunal disagreed.**® The general public unpopularity and calls
from interest groups in 1999 for the concession to be annulled
made it imaginable that the concession would be cancelled but did
not raise a foreseeable prospect that the government would in fact
act to terminate Aguas’ concession.**® That measure was not
foreseeable in the relevant sense until riots broke out on a larger

scale in the following year, after the restructuring had occurred.**°

The Respondent’s Statement on Preliminary Objections departs
from the established position that it is a “specific dispute” which
must be objectively foreseeable and reasonably likely to occur.#*
The Respondent posits a broader test for what must have been
reasonably foreseeable at the time of the Restructuring. It says
that it was not necessary for the Amendment Act itself to have been
reasonably foreseeable; rather, the test for abuse is whether those
associated with the Claimant ought reasonably to have foreseen

that Western Australia might have adopted any measure of any

448 |pid, para 73.
447 Ibid, para 329.

448 Aguas del Tunari v Bolivia (ICSID Case No ARB/02/3 Decision on Respondent’s
Obijections to Jurisdiction, 21 October 2005), (Exh. CLA-185).

449 Aguas del Tunari v Bolivia (ICSID Case No ARB/02/3 Decision on Respondent’s
Obijections to Jurisdiction, 21 October 2005), (Exh. CLA-185).

40 Ibid, paras 329, 331.

41 Aguas del Tunari v Bolivia (ICSID Case No ARB/02/3 Decision on Respondent’s
Objections to Jurisdiction, 21 October 2005), (Exh. CLA-185).
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nature to “unilaterally impac(t] Mineralogy’s rights under the State

Agreement”.#%2

352. The Respondent relies upon Cascade v Turkey*®3. Those
observations exist in a vacuum because the Cascade award is
heavily redacted.*** The facts of the case are not accessible.**° As
a result, it is impossible to put the Tribunal's comments about

foreseeability in the all-important factual context of the case.

353. In the Claimant’s submission, the Respondent has stretched the
words of the cited passage of Cascade well beyond their intended
application. Cascade stands for the proposition that it is not
necessary for an investor to have reasonably foreseen the precise
measure which results in the investment treaty dispute. But the
specific dispute itself, whether it is brought about by measure X or
measure Y, must still be objectively reasonably foreseeable as a

reasonable or likely prospect.

354. The Respondent appears to regard Cascade as authority for the
proposition that an abuse occurs whenever it is reasonably
foreseeable that a state will take any measure which will result in
any type of investment treaty dispute.**® That interpretation cannot
be correct. It would label as abuse any restructuring which aims to

obtain protection against a “general risk of future disputes”, when

42 SOPO, para 316.

493 Cascade Investments v Turkey (ICSID Case No. ARB/18/4, Award of 20 September
2021) (Exh. RLA-98), para 350-351; See ROPOQO, para 268 and 269.

4% Cascade Investments v Turkey (ICSID Case No. ARB/18/4, Award of 20 September
2021) (Exh. RLA-98).

455 Cascade Investments v Turkey (ICSID Case No. ARB/18/4, Award of 20 September
2021) (Exh. RLA-98).

46 SOPO, para 279, 306, 308, 312; ROPQ para 269.
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in fact numerous Tribunals have held that to do so is a perfectly

legitimate act of corporate planning.4°’

Whether a specific dispute is objectively foreseeable will always
depend on the particular context. It cannot be the case, and
Cascade does not mean, that as soon as any disagreement or
enmity exists between investor and host state that all imaginable

adverse measures are objectively foreseeable.

To conclude otherwise would be to suggest, incorrectly, that cases
such as Clorox,*® Tidewater,**° Mobil*®° and Aguas del Tunari*®’
were all wrongly decided. In each of these cases there was
antagonism between the state and the investor about the terms on
which they continued to do business in that state. The state
imposed or announced new taxes and royalties or disputed the life
of contracts or concessions and payments due to the investor.
Despite these disagreements, the Tribunals in these cases held
that the ultimate expropriation measure on which the claims were
based were not foreseeable. Expropriation (or measures akin to it)
must have been foreseeable to the claimants as a risk which was
probable to a very high degree — the claimants in all these cases
were companies freshly interposed in the investment structure to

gain protection from, inter alia, expropriation. But the context in

47 For example, Tidewater, (Exh. RLA-93), para 184; Alapli v Turkey (ICSID Case No.
ARB/08/13, Dissenting Opinion of Marc Lalonde of 12 July 2012), (Exh. R-46), para 58;
Venezuela v Clorox I, (Exh. RLA-142), para 5.2.3.

458 Clorox v Venezuela (PCA Case No 2015-30, Award dated 17 June 2021) (Exh. CLA-239)
459 Tidewater v Venezuela (ICSID Case No ARB/10/5, Decision on Jurisdiction of 8 February
2013) (Exh. RLA-93).

460 Mobil v Venezuela (ICSID Case No ARB/07/27, Decision on Jurisdiction of 10 June
2010) (Exh. RLA-92)

461 Aguas del Tunari v Bolivia (ICSID Case No ARB/02/3 Decision on Respondent’s
Objections to Jurisdiction, 21 October 2005) (Exh. CLA-185).
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359.

each case showed that at the time of the restructure expropriation

(or other treaty breach by the host state) was not foreseeable.*6?

In summary, the object of foreseeability entails specificity regarding
the measure that constitutes the alleged treaty breach. That
measure must be “probable to a very high degree™® or
“reasonably foreseeable”, and not merely possible. Otherwise, the
test for abuse fails to strike a fair balance between the need to
safeguard an investor’s right to invoke protection of an investment
treaty in the context of a legitimate corporate restructuring, and the

need to deny protection to abusive conduct.*%*

While these tests vary slightly in formulation, the one point they all
have in common is that the dispute at issue in the arbitration must
have been foreseeable — not just some vague controversy or
disagreement between the parties. The idea that a dispute of some
sort might arise in the future is not sufficient. This is fatal to the

Respondent’s position in the present case.

As discussed above, the Philip Morris tribunal emphasised the
requirement for the specific dispute to be foreseeable. The tribunal

stated that “the key question [was] whether a dispute about plain

packaging was reasonably foreseeable before the

462 Clorox v Venezuela (PCA Case No 2015-30, Award dated 17 June 2021) (Exh. CLA-
239), Tidewater v Venezuela (ICSID Case No ARB/10/5, Decision on Jurisdiction of 8
February 2013) (Exh. RLA-93), Mobil v Venezuela (ICSID Case No ARB/07/27, Decision on
Jurisdiction of 10 June 2010) (Exh. RLA-92), Aguas del Tunari v Bolivia (ICSID Case No
ARB/02/3 Decision on Respondent’s Objections to Jurisdiction, 21 October 2005) (Exh.
CLA-185).

463 Vienezuela v Clorox Il, paragraph 5.3 (Exh. RLA-142). See also, for example, Pac Rim
Cayman LLC v The Republic of El Salvador, ICSID Case No. ARB/09/12, Decision on the
Respondent’s Jurisdictional Objections, 1 June 2012, (Exh. RLA-33) paragraph 2.99 (“ ...
the dividing-line occurs when the relevant party can see an actual dispute or can foresee a
specific future dispute as a very high probability and not merely as a possible controversy”).
464 | evy v Peru, (Exh. CLA-188), para 185.

162



360.

361.

restructuring.”*®® Moreover, to even be a “dispute” the issue

between the parties, it had to involve rights, not just a general

disagreement.

Philip Morris v Australia supports the Claimant’s position in this

case.

The specific dispute in Philip Morris was foreseeable

because the policy had been publicly announced (in detail) and

was highly likely to be implemented. This stands in stark contrast

to the present case.

In Philip Morris:

a.

The Australian Prime Minister and Minister for Health had
unequivocally announced the Australian Government's
intention to adopt plain tobacco packaging and published a
timetable for the implementation of the legislation.#%® On the
basis of such information, the Arbitral Tribunal considered
that a specific dispute could reasonably have been
envisaged at the time of the restructuring, since there was
no uncertainty as to the Australian Government's intention
to introduce plain packaging and it was at least a reasonable
prospect that legislation equivalent to the Plain Packaging

Measures would be eventually enacted.*¢”

The government never withdrew from the position

announced, even though the political leaders changed.46®

Internal documents showed that Philip Morris had taken

legal advice before the restructure on a potential dispute

465 Philip Morris v Australia (Exh. RLA-95), para 566.
466 Philip Morris v Australia, (Exh. RLA-95), para 566.
467 Philip Morris v Australia, (Exh. RLA-95), para 566.
468 Philip Morris v Australia, (Exh. RLA-95), para 568.
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with the government over its plain packaging legislation.
There are no documents of a similar nature in the present

case.*%?

362. When the test in Philip Morris is applied to the facts in this

Arbitration (as set out above), it is evident that no abuse of process

can be found:

a.

There was no equivalent announcement by the Western
Australian government of the intention to implement the
measures in the Amendment Act (quite the opposite, there

was a deliberate effort to keep the Act secret).

Mr Quigley stated that the Amendment Act was deliberately
introduced into Parliament after 5 pm to prevent Mineralogy
from accessing the Australian courts to seek an urgent

injunction against the Act.4"°

Western Australia gave every indication that it would
continue with the domestic arbitrations in good faith,

including by signing the Arbitration Agreement in July 2020.

The Western Australian government never gave any
indication it was considering amending the Statement

Agreement in relation to the domestic arbitrations.

The Western Australian government never pursued any
attempt to amend the State Agreement or interfere in the

dispute between Mineralogy and CITIC. That dispute was

469 Philip Morris v Australia, (Exh. RLA-95), para 147.
470 Transcript of Mr Quigley’s interview with ABC Radio, 13 August 2020, p.1 (Exh. C-127).
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determined by the Western Australian Courts in

Mineralogy’s favour.

Indeed, there is no indication at all that the Western
Australian government even seriously considered this
option. The only evidence cited by the Respondent is (i) a
newspaper report in which Mr McGowan allegedly said he
was “considering options” regarding the dispute between
Mineralogy and CITIC;*" and (ii) a comment by Mr
McGowan during a Parliamentary debate that there was
support to sustain CITIC's Sino Iron project, including
altering the state agreement.*’2 A state agreement can be
altered by consent of the parties, which history has shown
has been the normal process. Such vague and generalised
comments about an entirely separate issue fall far short of
the policy announcement on plain packaging in Philip Morris
(or even the government announcement on price regulation

in the Clorox case).

363. According to the Respondent, gone would be the “high threshold’

required for this “exceptional remedy’. The test in its place would

result in finding that an investor should foresee or anticipate any

and all disputes arising from legislative change, if it has any form

of disagreement with a State.

364. Inessence, the Respondent’s argument is that the Claimant should

have foreseen the present dispute as it must have realised there

was a real prospect that the Respondent would breach its own

471 Ben Harvey, ‘State set to protect Sino Iron’ The West Australian (3 November 2018),

(Exh. R-130),

472 WA, Parliamentary Debates, Legislative Assembly (29 November 2019), (Exh. R-158), p.

3.
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366.

367.

368.

public policy and unilaterally amend the State Agreement to abolish
the domestic arbitrations, despite having shown no prior indication
that it intended to do so. The Claimant should have somehow
foreseen that the Respondent would destroy a legitimate legal
process that it had up to that point, and for two years thereafter,

engaged in with no suggestion that it would not continue to do so.

This position is absurd. The Respondent simply cannot show the
dispute before this Tribunal was foreseeable in January 2019, 20
months before the Respondent and the Claimant and Mr McHugh

had entered into the Arbitration Agreement in July 2020.473

The Parties Agree that the Amendment Act was not Foreseeable

As previously stated above, the Amendment Act Dispute
commenced with the Amendment Act and is subject to this
Arbitration between the Claimant and the Respondent. The details
of the Amendment Act Dispute are set out in Section Ill, paragraph

212 to paragraph 242 of the Claimant’s Response.

As referred to above, the Respondent has admitted in paragraph
241 of its Reply that the Amendment Act was not foreseeable at

the time the Claimant made its investment.*"*

The Respondent during the document production phase of this

Arbitration made the following admissions:

a. “The Federal Court of Australia has found that Mr Mark
McGowan and Mr John Quigley discussed the prospect of

473 Executed counterparts of the Arbitration Agreement, 17 July 2020, (Exh. C-242).

474 ROPO para 241; see also Zeph Investments Pte Ltd v Australia (PCA Case No 2023-40,
Procedural Order No. 4, 24 May 2024), (Exh. CLA-261), Annex A, p. 8.
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legislation as a means of dealing with Mr Palmer's damages

claim from about March 2020.”47°

b. “[T]he evidence on the record establishes that, in July 2020,
Mr McGowan and Mr Quigley approved the drafting of the
bill that would become the Amendment Act.”"® (Affidavit of
Mr McGowan dated 26 March 2021 Exh. C-135; p. 136 at
para 78

C. “[Tlhe secrecy maintained in connection with the
preparation of the Amendment Act is a fact that is already

proven by the evidence on the record.”*"’

d. “[Tlhe fact that the Amendment Act was prepared in
confidence is already proven by the evidence on the record,

and is not contested by the Respondent.”"®

e. “Other than Mr Mark McGowan and Mr John Quigley, and
potentially one or two other Ministers, no member of Cabinet
was aware of the existence of the draft legislation until a

Cabinet meeting at 4.15pm on 11 August 2020.747°

475 Zeph Investments Pte Ltd v Australia (PCA Case No 2023-40, Procedural Order No. 4, 24
May 2024), (Exh. CLA-261), Annex A, p. 8; Palmer v McGowan (No 5) [2022] FCA 893 at
para. 27, (Exh. R-166).

476 Zeph Investments Pte Ltd v Australia (PCA Case No 2023-40, Procedural Order No. 4, 24
May 2024), (Exh. CLA-261), Annex A, p. 8; Affidavit of Mr McGowan dated 26 March 2021
(Exh. C-135), p. 136 at para 78.

477 Zeph Investments Pte Ltd v Australia (PCA Case No 2023-40, Procedural Order No. 4, 24
May 2024), (Exh. CLA-261), Annex A, p. 8; Text messages between Mr Quigley and Mr
McGowan, 23 May 2020, extracted in Palmer v McGowan (No 5) [2022] FCA 893 at
Annexure A, (Exh. R-166); ABC Radio interview transcript, (Exh. C-127); Affidavit of Mr
Quigley dated 25 March 2021, (Exh. C-135), p. 115 at paras. 7-9; Affidavit of Mr McGowan
dated 26 March 2021 (Exh. C-135); p. 136 at para 78)).

478 PO 4, Annex A, Respondent’s Objections to the Claimant’s Request No. 3.

479 PO 4, Annex A, Respondent’s Objections to the Claimant’s Request No. 3; Palmer v
McGowan (No 5) [2022] FCA 893 at para. 30 (Exh. R-166).
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369. However, as stated above, the Respondent casts an erroneously
broad net regarding the foreseeability of the dispute. It contends
that the question is not whether the passage of Amendment Act
itself was reasonably foreseeable, but rather, whether those
associated with the Claimant ought reasonably to have foreseen
that Western Australia might adopt any “measures that unilaterally
impacted Mineralogy’s rights under the State Agreement, being

measures which might give rise to a treaty claim”.4&°

370. The specific legislative measure of the Amendment Act and the
associated dispute about the breach of the Treaty was neither
(objectively) reasonably foreseeable (as admitted by the
Respondent), nor likely to occur at the time of the Restructuring. It

is incontrovertible that:

a. At the time of the Restructuring, Mineralogy and Western
Australia were engaged in the second phase of the BSIOP
arbitration to determine whether Mineralogy would be
permitted to press its claim for damages for Western
Australia’s breach of the State Agreement with regard to the
BSIOP. The Second BSIOP Award, which confirmed
Mineralogy’s right to pursue those damages, was not
delivered until 11 October 2019. An unsuccessful appeal by
Western Australia followed. Therefore, at the time of the
Restructure, Mineralogy did not, and could not, know
whether it would even be permitted to press its claim for
damages under the BSIOP Dispute. It is not tenable for the
Respondent to maintain that those associated with the

Claimant could reasonably have foreseen that Western

480 SOPO, para 316; ROPO, para 243.
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Australia would legislate to avoid liability for a damages
award in the BSIOP Dispute before the ability to claim those

damages had been decided.

b. Significantly, the purpose of state agreements was to signal
state support for the counterparties to the agreements and
to give commercial investors in mining projects in Western
Australia certainty that the rules would not be changed

without their consent. No state agreement had ever been

changed unilaterally by Western Australia in 70 years of

the existence of such agreements.*' This context gave

every indication that Western Australia would not take the
unprecedented step of unilateral amendment of the State

Agreement.

C. At all times prior to the passage of the Amendment Act,
Western Australia’s conduct was designed to indicate its
continued compliance with and acceptance of the ongoing
arbitral process to determine the BSIOP Dispute in
accordance with the State Agreement. Western Australia
had previously abided by this process since it was initiated
in 2012. It agreed to the appointment of retired High Court
Justice McHugh and the timetable for the damages phase
of the 2020 Arbitration. It executed the Arbitration
Agreement and the Mediation Agreement. Its conduct was
exactly what would be expected of a western democratic

government with an obligation to be a model litigant with

481 AMPLA Yearbook 1996, “State Agreements”, the Hon Colin Barnett, Minister for
Resources Development, Western Australia (Exh. C-104, p. 317).
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respect for the rule of law.* Western Australia’s conduct
was entirely inconsistent with the Respondent’s position that
the termination of the BSIOP arbitration process was
reasonably foreseeable at the time of the Restructuring or
indeed at any time until the introduction of the Bill for the
Amendment Act on 11 August 2020.

Indeed, the Respondent has admitted that Western
Australia did not conceive of the prospect of termination of
the BSIOP Dispute until May 2020, and having done so,
went to extraordinary lengths to keep termination by
legislation a secret, even from members of the Western
Australian government. The Respondent has acknowledged
that "the Amendment Act was formulated in secret and
hence could not have been foreseeable. " To suppose how
that those associated with the Claimant, objectively
speaking, nevertheless ought to have foreseen unilateral
action to terminate the BSIOP arbitration (not to mention all
of the other extraordinary and unprecedented measures
imposed by the Amendment Act), as a reasonable prospect,
16 months before Western Australia even conceived of it, is

absurd.

482 |n Australia, the common law principle of the state as model litigant can be traced back as
far as Melbourne Steamship Co Ltd v Moorehead (1912) 15 CLR 333 (Exh. CLA-159) per
Griffith CJ, who described the standard as ‘“the old-fashioned traditional, and almost
instinctive, standard of fair play to be observed by the Crown in dealing with subjects”. In 2004,
the Supreme Court of Western Australia observed that this standard “applies as much to State
agencies as it does to those of the Commonwealth™ Re MacTiernan, Ex parte Aberdeen
Nominees Pty Ltd [2004] Western Australia SCA 262 (Exh. CLA-240), para 73.

483 Respondent’s ROPO, para 241.
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371. The Respondent’s maintenance of its abuse of process objection
despite these admissions is based on it misguided understanding

of the law.

372. It is common ground that the abuse of process objection cannot
succeed as the Amendment Act was not foreseeable and the only
relevant date is 13 August 2020, the date the Amendment Act was

proclaimed*84,

373. The treaty claim before this Tribunal arises from the Amendment
Act passed into law by Western Australia on 13 August 2020. This
legislation eviscerated the arbitral process set out in the State
Agreement the Arbitration Agreement, and via any other legal
avenue, for the resolution of the BSIOP Dispute. It is not about the
decision of then Western Australian Premier Barnett to refuse to
consider the BSIOP in 2012 which was central to the domestic
BSIOP Dispute. The consequences of that decision are at most
tangentially relevant to how damages must be assessed in this
arbitration, but it is not even the measure that has given rise to the
treaty breaches pleaded by the Claimant. Neither is the
Amendment Act related in any sense to the CITIC Dispute, a
commercial dispute between Mineralogy and Chinese entities, to
which Western Australia was not a party. This is not the
internationalisation of a domestic dispute; the Amendment Act
gave rise to an entirely different and distinct claim on the
international plane that did not exist until the passage of the

Amendment Act.

48 ROPO, para 131.
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374. The question inter alia the Tribunal must be respectfully asked to
determine in the Respondent's abuse objection is whether, at the
time of the Restructuring, it was foreseeable as a real prospect that
Western Australia would terminate the Arbitration Agreement and
its process by the Amendment Act and deprive the Claimant’s
subsidiaries of any prospect of domestic recourse to damages for
Western Australia’s breach of the State Agreement relating to the
BSIOP Dispute. No fine line analysis of the historical knowledge
(objectively appraised) is required to answer this question. For the
reasons summarised above, the prospect that Western Australia
might terminate the Arbitration Agreement by means of such
extraordinary and unprecedented legislation as the Amendment
Act cannot conceivably have been within the reasonable
contemplation of those associated with the Claimant or Mineralogy
at the time of the Restructuring as at that time the Arbitration

Agreement did not exist.

375. To articulate the Claimant’s argument further, the above sections

of these submissions set out in detail:

a. the legal test for abuse of right, and in particular the
authorities which establish: (i) that a state of tension or
existing dispute between an investor and the host state
does not mean that the investor ought to foresee that the
state might take an adverse measure against it on an
unrelated matter; and (ii) that it is a "specific dispute”,*°
being a measure giving rise to a particular treaty claim,

rather than a generalised risk of state action, which must be

485 see, for e.g.: Philip Morris v Australia, PCA Case No. 2012-12, Award on Jurisdiction and
Admissibility, 17 December 2014, (Exh. RLA-65), para 554.
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foreseeable “to a very high degree”® in order for abusive

conduct to be found;
b. the relevant background context, including:

I. the procedural history of the BSIOP Dispute between
Mineralogy and Western Australia and the arbitration
process commenced in 2012 and followed by those
parties up until the passage of the Amendment Act in
August 2020;

il the basis of the CITIC Dispute, a domestic contractual
dispute between Mineralogy and Chinese entities to

which Western Australia was not a party;

iii. the circumstances and reasons for the insertion of the
Claimant into the ownership chain of Mineralogy in
January 2019, and the genesis and development of the
Amendment Act over a year later in the period between
May and August 2020; and

C. the application of those principles to the facts of this case,
which reveals that the specific dispute before this tribunal —
arising from the termination of the Arbitration Agreement by
the Amendment Act legislation — was not objectively
foreseeable as a reasonable prospect as at the time of the
Restructuring, nor at any time until the Amendment Act was

introduced on 11 August 2020, some 20 months after the

48 \lenezuela v Clorox Il, paragraph 5.3 (Exh. RLA-142). See also, for example, Pac Rim
Cayman LLC v The Republic of El Salvador, ICSID Case No. ARB/09/12, Decision on the
Respondent’s Jurisdictional Objections, 1 June 2012, (Exh. RLA-33) paragraph 2.99 (“ ...
the dividing-line occurs when the relevant party can see an actual dispute or can foresee a
specific future dispute as a very high probability and not merely as a possible controversy”).
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377.

Restructuring. It should be noted that the Arbitration
Agreement was signed in July 2020 and the Mediation
Agreement was signed in August 2020 which likewise were
some 20 months after the Restructuring and that their
termination was, inter alia, one of the major purposes of the

Amendment Act.

Accordingly, the abuse argument fails.

Relevance of Rationale for Restructuring

In Clorox v Venezuela, the Swiss Tribunal held that the test for
abuse of process, “the temporal factor plays a decisive role in
drawing the line between legitimate planning to acquire nationality
and abuse of the treaty.”*®” To be clear (and contrary to the
Respondent’s submissions), it is the timing of the restructure (and
whether the dispute was foreseeable at the time) that is decisive,
not the rationale for the restructuring. Rationale becomes
important only if the temporal factor suggests abuse. This was
confirmed by the Swiss Federal Tribunal, holding that if a State
proves that the specific dispute was objectively foreseeable at the
time of the restructure, an abuse will be presumed unless the
investor “rebut[s] this presumption by demonstrating that the
restructuring, carried out at a time when the dispute was
foreseeable, was in fact undertaken primarily for reasons other
than that of benefiting from the protection offered by an investment

treaty.”488

487 Decision of the Swiss Supreme Court, 4A_398/2021, 20 May 2022 (Exh. RLA-142), para

5.24.

488 Decision of the Swiss Supreme Court, 4A_398/2021, 20 May 2022 (Exh. RLA-142), para

5.24.
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382.

This is consistent with the position taken in Philip Morris where the
Tribunal stated, “[h]aving held that the dispute was foreseeable
prior to the restructuring, the Tribunal now turns to the Claimant’s

reasons for restructuring.”*®°

On the Claimant’s case, there is no reason for the Tribunal in this
Arbitration to even address the Claimant’s rationale for
Restructuring. However, the Claimant has addressed this issue in
its SODPO and does so again in this Rejoinder, in response to the
Respondent’s legal case theory. The Respondent’s grounds and

arguments are abuse of process themselves.

If, however, the specific dispute was foreseeable at the time of the
corporate restructuring, there is an opportunity for the Claimant to
illustrate that the restructure was not an abuse because treaty
coverage to that specific dispute was an ancillary purpose of the

restructuring.

The Claimant was incorporated as a Singaporean company on 21
January 2019 under the name Mineralogy International Pte Ltd.*%°
On 29 January 2019, the Claimant was inserted into the Mineralogy
ownership structure via a Share Swap whereby the Claimant
acquired from MIL 100% of the shares in Mineralogy, and as
consideration, issued an identical number of shares to MIL, such
that MIL became the 100% shareholder of the Claimant.

The Restructuring was effected to achieve genuine business

advantages, inter alia including

489 Philip Morris v Australia, (Exh. RLA-95), para 370.

4% Mineralogy International Pte Ltd would subsequently change its name to Zeph Investments
Pte Ltd in December 2019.
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a. to assist with securing new investment / financing in
Singapore, particularly for coal projects in Queensland such

as the Waratah Coal Project;

b. to provide Mr Palmer with the option of tax and investment

advantages; and
C. other investment and diversification reasons.

383. As Messrs Palmer, Martino and Harris explain, these commercial
rationales were the primary reasons for the Restructuring.*®
Investment treaty coverage was ancillary. The Respondent has not
filed any factual evidence which takes issue with these matters.

This matter is addressed further below.

384. As explained above, the commercial rationale for the Restructuring
is irrelevant to the abuse of process analysis as the specific
measure at issue in this Arbitration was not foreseeable, as it is

common ground that the specific measure was not foreseeable.

385. The claims in this Arbitration are claims emanating from the
Amendment Act and inter alia include claims for the termination of

the Arbitration Agreement.

The Amendment Act

386. On 13 August 2020, the Amendment Act was enacted by the
Western Australian Parliament. The object of the Amendment Act
was to eviscerate inter alia Mineralogy’s rights by terminating the
Arbitration Agreement and the Mediation Agreement and the
Claimant’s rights to pursue a claim for Western Australia’s breach

of the State Agreement in relation to the BSIOP Proposal. The

491 First Palmer WS, paras 113 - 139; Martino WS, paras 10 - 37; Harris WS, paras 8 — 11.
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Amendment Act terminated the Arbitration Agreement and the

Mediation Agreement. The Amendment Act terminated the BSIOP

Dispute and it absolved by legislation all liability of the state in

relation to the BSIOP Proposal or consequent upon the passage of

the Amendment Act itself. To recall, the Amendment Act provided,

inter alia, that: 492

a.

the BSIOP Proposal has no contractual or other legal effect

(clause 9);

the Arbitration Agreement is terminated, and Existing
Awards (including the First and Second Awards) are of no

effect and taken never to have had any effect (clause 10);

the State (including the Crown, the Western Australia
Government, and any Western Australia State Authority)
has no liability, and cannot have any liability, to any person
connected in any way with the BSIOP Proposal or the

passage of the Amendment Act (clauses 11 and 19);

there can be no appeal, review or, or any other challenge to,
the State’s conduct concerning the BSIOP Proposal or the

passage of the Amendment Act;

the rules of natural justice including any duty of procedural
fairness do not apply in respect of the BSIOP Dispute or the

passage of the Amendment Act (clauses 12, 20);

no conduct of the State related to the BSIOP Proposal or

the passage of the Amendment Act can give rise to

492 The effect of the Amendment Act is explained in further detail in the Claimant’s Response
to the Respondent’'s SOPO dated 14 March 2024 at paras 222(a)-(q); see also, Claimant’s
Notice of Intent, 20 October 2022, L305 to L445 (Exh. C-63); see generally, /ron Ore
Processing (Mineralogy Pty Ltd) Agreement Amendment Act 2020 (WA) Part 3, (CLA-003).
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commission of a civil wrong or criminal offence (clauses 18-
20); and

g. Mineralogy, IM, and Clive Palmer must indemnify the State
against any loss, cost or liability connected with the BSIOP
Proposal, including those arising under international treaties
or international law, and for any loss or cost or liability
relating to the BSIOP Proposal or the passage of the
Amendment Act (clauses 14, 15, 22 and 23).

387. The Amendment Act also created massive sovereign risk.4%3

388. The Respondent supposes that because it acknowledges that the
promulgation and passage of the Amendment Act was not
foreseeable, the subterfuge and fraud on the part of Western
Australia needs no further dissection or discussion; that the means
by which the legislation at issue in this arbitration came into being

are not relevant beyond that bald concession.*%*

389. But that cannot be so: the extraordinary details of the origin,
development and urgent passage of, and motivations and
justifications for, the Amendment Act, highlight how and why the
dispute in these international proceedings is of a distinct factual
and legal nature from any earlier confrontations between the
Claimant’s subsidiaries and Western Australia. The Arbitration

Agreement was only executed in July 2020.4%° It is a nonsense to

493 See for e.g., Mineralogy Pty Ltd & Anor v State of Western Australia [2021] HCA 30, para
97 per Edelman J (Exh. C-009): “The decision to enact the [ss 9(1), 9(2) and 10(4) to 10(7)]
may reverberate with sovereign risk consequences”.

4% ROPO, para 241.
495 Executed counterparts of the Arbitration Agreement, 17 July 2020, (Exh. C-242).
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390.

391.

392.

suggest that its termination forms part of an earlier unrelated

dispute.

First, the devious efforts made by Western Australia to conceal the
idea of terminating the Arbitration Agreement and the means by
which it chose to do so, undermine the Respondent’s contention
that the Amendment Act was somehow a foreseeable and
unexceptional development of a pre-existing dispute. On the
contrary, Western Australia’s course of conduct illustrates that it
knew and intended this unilateral amendment of the State
Agreement to be a bolt from the blue; a “Trojan horse*%; a “poison
pill”#%7; something entirely new and unexpected to the Claimant and
the Claimant’s subsidiaries. The huge effort toward secrecy makes
the suggestion that it was foreseeable all along an entirely

incongruous position for the Respondent to take.

Secondly, Western Australia’s motivations and justifications for the
need for the Amendment Act are telling in that they reveal Western
Australia’s clear appreciation as to how unusual, extreme, and
frankly unlikely this measure was, even at the time that it was
passed into law, let alone as at the time of the Restructuring some

20 months earlier.

It will be recalled that the Amendment Act was first conceived by
the then Western Australia Attorney-General, John Quigley, in May
2020. An early morning text exchange between Quigley and
Premier McGowan records that the purpose of the Act was to

terminate by fiat an agreed arbitration and mediation process with

4% Texts between Quigley and McGowan on 23 May 2020 (Exh. C-432) (extracted in para
392, below).
497 Texts between Quigley and McGowan on 23 May 2020 (Exh. C-432) (extracted in para
392, below).
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the Australian Companies because Western Australia feared an

adverse outcome of the Third BSIOP Arbitration: 4%

[Quigley]: | must be a bit OCD! | have been awake since 4.15
thinking of ways to beat big fat Clive and his arbitration claim
for 23.5 billion in damages remembering the turd has pulled
off 2 big wins in arbitration before former High Court justice
Michael McHugh. The solution is to be found in an amendment
to legislation obstensibly [sic] to protect us Re [the possibility
of an unrelated dispute] ... which amendment for that purpose
is merely a Trojan horse as within the very small legislative
amendment will be a poison pill for the fat man. Can’t wait for
full day light when | can discuss with our brainiac SG to check
| am not having a mid nite [sic] fantasy. It’s such a neat
solution obstentially [sic] to solve one almost non existent
problem but the side wind could drop the fat man on his big fat
arse! Can’t wait to speak with Josh. We lawyers get off on the
strangest things Eh?...Hey are you glad me single again... not

making love in sweet hours before dawn instead worrying how

to defeat Clive! & & & &7

[McGowan]: Let’s discuss the $23 billion claim. We need to
really sort out what to do. | don’t want to let Parker know or

any journo before we r ready
[Quigley]: Absolutely secrecy of essence ... & & & ...

393. Over six weeks in June-August 2020, during which time the

Australian Companies continued to prepare in good faith for the

498 Texts between Quigley and McGowan on 23 May 2020 (Exh. C-432).

180



Arbitration Agreement Arbitration hearing timetabled for November
2020,4%° a small number of state officials led by Attorney-General
Quigley drafted the Amendment Act in utmost secrecy. Quigley
later revealed to the Western Australia Parliament the extreme

lengths taken to keep the existence of the Act a secret.®%

“Such was the level of secrecy—if | can say that—or security
that even the State Solicitor vacated his office and worked on
this at home, so that the office would not generally know what
was happening. Senior Parliamentary Counsel, Mr Lawn, was
brought into the loop, and the Premier and I|. Even the
Treasurer, who is one of my closest friends, did not know any
of this at all. It was kept absolutely tight until Friday night, when
a small group of ministers knew so that we could plan the
coming week, but not cabinet generally. Cabinet then held an
emergency cabinet meeting at 4.00 pm yesterday, and at
about 4.10 pm it was informed of the situation. The State

Solicitor was in the cabinet meeting to brief the cabinet.”

394. Quigley provided further insight into the efforts taken by Western
Australia and its lawyers to keep the Act a secret in an interview
given on 13 August 2020 to ABC Radio Perth:*°

This legislation has been drafted over the last six weeks in
secret by the best legal minds in this city. The Solicitor-
General of Western Australia, Mr Joshua Thomson SC, our

incredible State Solicitor Mr Nick Egan and his legal team at

499 See, Minute of Direction, 26 June 2020, (Exh.C-384).

00 Western Australia, Parliamentary Debates, Legislative Assembly, 12 August 2020, 4811b-
4836a (John Quigley, Attorney-General) (Exh. C-429).

%01 Transcript of ABC Radio Perth interview with John Quigley, 8:35am, 13 August 2020, (Exh.
c-127).
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395.

396.

397.

the State Solicitor’s office. Mr Egan even left the office and
worked at home to keep it...to keep the job secret so that

people in... in his own office wouldn’t know.

The Amendment Act was introduced to Western Australia’s lower
house Legislative Assembly without any notice to the Assembly at
just after 5 pm on 11 August 2020. The timing was, again as
explained to the Western Australia Parliament by the Attorney-
General, specifically designed to defeat Mineralogy’s rights before

the domestic courts:°%?

| can disclose to members why we brought this bill in at 5.00
pm last night. We brought this bill in when we knew that every
courthouse and every registry in the country was closed and
the doors Iocked, and there was no chance [for
Mineralogy/Palmer] to make an application to the court on that

day.

The Amendment Act passed under urgency through the Western
Australia Legislative Assembly on 12 August 2020, and through the
upper house Legislative Council on 13 August 2020 and received
Royal Assent within approximately 19 hours, by-passing all the

usual parliamentary committee processes.

The Western Australia government’s plan to terminate the BSIOP
Dispute and rationale for it was further explained in a media

conference held by Quigley and McGowan on 12 August 2020 (12

%02 \Western Australia, Parliamentary Debates, Legislative Assembly, 12 August 2020, 4811b-
4836a (John Quigley, Attorney-General), (Exh. C-429).
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August 2020 media conference).°®®* The comments in this media

conference made it clear that Western Australia:

a. only conceived of and embarked upon the process of
drafting the Amendment Act after the issue of the Second
BSIOP Award and the unsuccessful appeal against that
Award;

b. was legislating to protect itself as a last resort from what it

saw as a prospect of a disastrous damages award; and

C. had no intention of complying with the Arbitration or
Mediation Agreements in good faith, or of paying Mineralogy
any sum which may have been agreed or awarded by those

processes.

398. McGowan and Quigley’s clandestine efforts to ambush the
Claimant and the Australian Companies with the Amendment Act
were successful. The secretive methods of the drafters and
politicians involved rendered the passage of the Amendment Act,
which now forms the subject matter of the dispute before this
Tribunal (Amendment Act Dispute), completely unforeseeable to
the Claimant and the Australian Companies as it would be to any

reasonable investor in their shoes.

c. The Claimant’s Claim is not an Abuse because the Measure

from which the Treaty Claim has Materialised was not

Foreseeable at the Time of the Restructuring

399. The Claimant apprehends that the Respondent’s submission is

effectively that the termination of the Arbitration Agreement

503 Transcript of Press Conference, 12 August 2020 (Exh. C-465),
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arbitration by the Amendment Act was a part of the existing BSIOP
Dispute,®®* and/or should have been foreseen by the Claimant as
a likely development of the BSIOP Dispute given that some form of
amendment of the State Agreement was raised as a possibility by
Western Australia in relation to the CITIC Dispute between
Mineralogy and the CITIC Parties. The Respondent makes these
allegations despite the fact that the Arbitration Agreement was not
signed by the parties until late July 2020 and terminated by the
Amendment Act just a few weeks later. To suggest such matters

were foreseeable is a nonsense.

400. The Respondent says that the Claimant foresaw that Western
Australia could alter the State Agreement unilaterally in some way
adverse to the rights of the Claimant’s Subsidiaries that could give
rise to a treaty claim.®% On this theory, the Respondent claims that
an alteration or termination of rights under the State Agreement in
any way adverse to the Claimant, including the termination of the
Arbitration Agreement, was possible and foreseeable prior to the
Restructuring.®® The argument appears to be that Western
Australia might somehow seek to amend the State Agreement to

override Mineralogy’s contractual rights in relation to the CITIC

504 SOPO, paras 304 (“...the [Restructuring] was an attempt to obtain investment protection in
relation to a domestic dispute that had already crystallised”) and 352 (“The...Amendment Act
was the playing out of a pre-existing domestic dispute”); also see ROPO, para 5 (“[The
Restructuring’] was made for the objective purpose of securing treaty protection in respect of
inter-related disputes that were already in existence”).

%05 ROPO, paras 242(b) and 243.

506 ROPO, paras 242-243: “The dispute before this tribunal...is a dispute concerning the WA
Government’s conduct in relation to the BSIOP Proposal...which crystallised through the
unilateral adoption by the WA Government of a measure of the type envisaged and contested
by the parties in relation to the CITIC Dispute...In view of a likelihood of the WA Government
taking unilateral action that was contrary to Mineralogy’s rights under the State Agreement,
the Claimant was incorporated in Singapore to serve as a vehicle that could file an
international treaty claim if that occurred”.
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401.

402.

Dispute, Mineralogy ought to have foreseen that Western Australia
might pass legislation to bring in measures such as the

Amendment Act.

The problem with the Respondent's argument is that the
Respondent’s characterisation of the relevant dispute is
misconceived. To pitch the object of foreseeability at a level which
deems objectively foreseeable any adverse legislation, is to say
that it is an abuse for an investor to seek treaty protection if it can
imagine any kind of adverse legislative measure against its
interests. That approach to the foreseeable dispute is far too broad
and general. First, as explained by the Tribunal in Clorox, the
reason that abuse of process requires the restructured investor to
foresee the probability of a “specific future dispute” rather than
merely the “probability of a State measure” is because ‘the
constituent elements of a dispute are not limited to the adoption of
measures of general scope but also include their practical

application and their consequences. "’

Secondly, a risk of legislative measures adverse to commercial
interests or contractual rights always exists because governments
are sovereign and can generally legislate as they see fit. That
general risk is why investment treaties exist. That formulation of a
foreseeable dispute does not comply with the Swiss Federal
Tribunal’s reminder in Clorox that the criterion of foreseeability of
the dispute must be assessed restrictively because abuse of rights
is an exceptional remedy.°°® The Respondent’s approach renders

abusive exactly what investment treaty tribunals have declared not

07 Clorox v Venezuela, (Exh. CLA-239), para 459.
508 Clorox v Venezuela, (Exh. CLA-239), para 5.2.4.
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403.

404.

405.

to be abusive: restructuring for treaty protection to guard against

general future risk of adverse and unfair legislative change.

It was theoretically possible, at any time after the State Agreement
was executed, that Western Australia could legislate to affect
Mineralogy’s interests under the State Agreement in some way.
There are an infinite number of ways in which it could choose to do
so. But the fact that it had the general ability or power to legislate
in a manner affecting the interests of the Australian Companies is
nowhere near enough to give rise to foreseeability of a specific
dispute in the sense articulated in the authorities set out in this

submission.

A general risk of an unspecific adverse measure does not meet that
test. What is required in the Claimant’s submission is an objective
appreciation of a real prospect of a measure under the Arbitration
Agreement, such as to give rise to this treaty claim. It is just not
possible in January 2019 that the Claimant would foresee that it
would even enter into an Arbitration Agreement with two
independent parties being Western Australia and Mr McHugh (the
State Agreement Arbitrator) into the future and that Western
Australia would terminate that Arbitration Agreement by legislation

less than 3 weeks after signing it.

It is not valid for the Respondent to say that, because there was a
theoretical prospect of amendment of the State Agreement (as
there is with any law)®®®, such adverse amendment of the State

Agreement could be foreseen in respect of the other disputes

509 Noting: Barnett, “State Agreements” [1996] Australian Mining and Petroleum Law
Association Yearbook 314-323, at 317, (Exh. C-104): “State Agreements do not fetter the
power of Parliament to repeal the ratifying Act. Itis a testimony to the importance of State
Agreements that no Parliament has event attempted such unilateral repeal action”.
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406.

407.

between Mineralogy and Western Australia forever more. The
possibility of amendment of the State Agreement was always an
abstract possibility because a state can generally legislate as it
sees fit. As noted above, a sovereign government can generally act
against the interests of any investor at any time if it wishes to do so
and that is the reason for the investment treaties. The mechanism
of adverse action is well known — legislation. But that does not
mean that an adverse legislative amendment was always a real or

objectively foreseeable or is reasonably likely to occur.

In addition, given the history (highlighted by former Premier
Barnett) that no state agreement had been unilaterally amended
since state agreements were first introduced 70 years ago,®'° it
would be a sensible conclusion that Western Australia understood
the sovereign risk consequences of unilateral amendment of state
agreements and would not, when push came to shove, unilaterally

amend the State Agreement with Mineralogy.

In summary, the substance of the BSIOP Dispute was the decision
of then Premier Barnett in 2012 unlawfully refusing to treat the
BSIOP as a proposal under the State Agreement.®'" The substance
of the CITIC Dispute was a disagreement between Mineralogy and
the CITIC Parties arising from the desire of the CITIC Parties to

expand the area of the Sino Iron and Korean Steel Projects.®'?> The

510 Barnett, “State Agreements” [1996] Australian Mining and Petroleum Law Association
Yearbook 314-323, at 317, (Exh. C-104).

511 See, Mineralogy Pty Ltd v the State of Western Australia, Award of the Hon. Michael
McHugh AC, 20 May 2014, (Exh. C-442), paras 1, 66.

512 See, Sino Iron Pty Ltd v Mineralogy Pty Ltd [No 15] [2023] WASC 56 (CLA-070), para 3:
“This ‘battle’in a seemingly never-ending civil litigation war is fought between the proponents
of the project conducted on certain of Mineralogy’s many mining tenements located in the
Pilbara of Western Australia and out of the local port of Cape Preston (‘Sino Iron Project’),
para 7: “The trial sees three corporate plaintiffs ... move this Court to issue (amongst other
relief) final, mandatory compulsive conduct injunctions directed at the first defendant
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408.

409.

substance of the dispute before this Tribunal is inter alia
expropriation and the denial of justice afforded by a legislative
measure (the Amendment Act) giving rise to a treaty claim for a
breach of the Treaty obligation of fair and equitable treatment
and/or an uncompensated expropriation. All three matters are

distinct in time, content and parties.

Neither the BSIOP Dispute, nor the CITIC matter can properly be
described, per the Clorox Tribunal definition,®'® as the specific
dispute or type of dispute that proves to be the “one challenged by
the restructured investor”, or in another formulation used in the
same Award, “the first measure or practice constituting the alleged
breach of the Treaty.” The BSIOP Dispute and the CITIC matter are
not, as the Philip Morris Tribunal described, the specific measure
giving rise to reasonable prospect of a treaty claim.>'* In this case,
inter alia, that measure is the termination of the Arbitration
Agreement and the Arbitration Agreement process by means of the

Amendment Act.

Accordingly, the question central to this objection of treaty abuse is
whether termination of the Arbitration Agreement was objectively
foreseeable as a reasonable prospect at the time of the
Restructuring. It was still 20 months before the Arbitration
Agreement was even executed. It is plainly apparent that it was not

foreseeable at the time of the Restructuring, nor in fact at any time

(‘Mineralogy’) — primarily grounded on Mineralogy’s alleged breaches of contract(s) that

relate to the Sino Iron Project on the Pilbara of Western Australia”. Para 17: “Because its

interests are or may be affected by the relief sought, the State of Western Australia ... is the

third defendant ... albeit no relief is sought against the State.”.
513 Clorox v Venezuela, (Exh. CLA-239), paras 448-450; see above, paras 317 - 326.

S14Philip Morris v Australia, PCA Case No. 2012-12, Award on Jurisdiction and Admissibility,
17 December 2014, (Exh. RLA-65), para 554.
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411.

412.

until the Amendment Act was introduced to the Western Australian
Parliament at 5pm on 11 August 2020 - approximately 20 months

after the point at which the Claimant came to own Mineralogy.

At the time of the Restructuring in this case (29 January 2019),
there was no suggestion that Western Australia would legislate to
end an arbitral process that had been in train for 7 years at that
point. The Second McHugh Award had not even been issued. To
that point, the Australian Companies did not know whether they
would be permitted to press their claim for damages for Western
Australia’s breach of the State Agreement with regard to the
BSIOP, let alone foresee that Western Australia might legislate to

remove that prospect entirely.

Once the Second Award was issued on 11 October 2019,%'® and
the Australian Companies were permitted to proceed to seek
damages, Western Australia gave no indication that it would pre-
emptively legislate its way out of potential liability in that arbitration.
To the contrary, there was every indication that Western Australia
intended to proceed with the existing dispute resolution processes:
Western Australia appealed,®® and having lost that appeal,
entered into reasonable and proper arrangements for the damages
phase of the arbitration before Mr McHugh. No witness for the
Respondent gives any reason to contest this view of Western

Australia’s actions.

The string of losses suffered by Western Australia in the First and

Second BSIOP Awards and the appeal to the Western Australia

515 See, Mineralogy Pty Ltd v the State of Western Australia, Award of the Hon. Michael
McHugh AC, 11 October 2019, (Exh. C-443).

516 State of Western Australia v Mineralogy Pty Ltd [2020] WASC 58, (Exh. CLA-8).
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414.

Supreme Court, plainly rattled Western Australia.®'” Attorney-
General Quigley’s crude and puerile text to the Western Australia
Premier on 23 May 2020 surmised: “/ have been awake since 4.15
thinking of ways to beat big fat Clive and his arbitration claim for
23.5 billion in damages remembering the turd has pulled off 2 big
wins in arbitration before former High Court justice Michael
McHugh”. And the answer according to Quigley: “The solution is to
be found in an amendment to legislation ... “.>'® That amendment

to legislation became the Amendment Act.

At the 12 August 2020 media conference, Quigley confirmed that it
was necessary in his view for Western Australia to act after “three
hits that we didn’t expect in front of the Arbitrator’ and being “sent

by the Supreme Court back now for a damages hearing.”>"®

Quigley’s text to the Premier was sent on 23 May 2020. It dates
precisely Western Australia’s first formulation of the possibility of
terminating the BSIOP arbitration process by legislative fiat.
Plainly, 23 May 2020 is some 16 months after the Restructuring.
As recognised by this Tribunal and acknowledged by the
Respondent, “the Amendment Act was not conceptualized before
March-May 2020...the draft bill that would become the Amendment
Act was not approved before July 2020; and...the draft bills were

517 Transcripts of press conference, 12 August 2020, (Exh.C-465), lines 429 — 512: “The
thing with this arbitration ... we didn’t expect to lose the first time concerning 2012. We
didn’t expect to lose the second time concerning the 2014 ... and the Arbitrator rules against
us again, and said, ... I'll proceed to hear the damages ... so then we appealed to the
Supreme Court of Western Australia. And the Supreme Court of Western Australia said, “... |
dismiss your appeal” ... how would any of the public feel in these circumstances where
they’ve taken three hits in front of the Arbitrator, three hits that we didn’t expect from the
Arbitrator.”

518 Texts between Quigley and McGowan on 23 May 2020 (Exh. C-432).

519 Transcript of media conference held by Western Australia Premier Mark McGowan and
Western Australia Attorney-General John Quigley, 12 August 2020 (Exh. C-465).
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416.

not only kept secret, but were accessible only to a handful of high-
level public officials.”?° In that situation it is absurd to suggest that
in January 2019, the Australian Companies or those associated
with them could reasonably have foreseen a measure which was
first conceived of by Western Australian officials well over a year

later.

The next critical point is to consider Western Australia’s conduct in
2020 and ask what that conduct may seriously have suggested to
an investor regarding the possibility of legislative amendment of the
State Agreement that interfered with the BSIOP arbitration process.
As in the Tidewater case, the state’s conduct towards the investor
at the time of the relevant restructuring and thereafter may indicate
whether the investor ought to anticipate the eventual treaty
dispute.®®" In the present case, as set out below, Western
Australia’s conduct would have led any investor to conclude that
Western Australia would abide by its obligations to arbitrate
disputes under the State Agreement, not that Western Australia
would (as it in fact did) legislate to extinguish those obligations as

though they never existed.

As the Respondent points out, the BSIOP arbitration had run since
2012. Western Australia had cooperated and participated in it and
had done so, to all outward appearances, in good faith. It had not
sought to avoid the dispute by unilateral amendment of the State
Agreement. In the same vein, in the aftermath of the Western

Australia Supreme Court’s decision dismissing Western Australia’s

520 Zeph Investments Pte Ltd v Australia (PCA Case No 2023-40, Procedural Order No. 4, 24
May 2024), para 37 (footnotes omitted) (Exh. CLA-261).

521 Tidewater, (Exh. RLA-93), para 195.
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418.

application to appeal against the Second BSIOP Award, the parties
agreed to re-engage Mr McHugh to determine the quantum of

damages to be awarded to Mineralogy.

Rather than avoiding this process, Western Australia gave every
indication that it intended to continue to comply with it. First,
Western Australia participated in a procedural conference before
Mr McHugh on 26 June 2020 that determined dates for a hearing,
delivery of evidence for each party, and delivery of an Award by Mr
McHugh. Secondly, Western Australia executed a fresh Arbitration
Agreement with Mineralogy and Mr McHugh. That agreement set
out the terms on which the Third BSIOP Arbitration to determine
damages for breach of the State Agreement would be conducted.
Thirdly, in accordance with a direction at the procedural
conference, Western Australia signed the Mediation Agreement
with Mineralogy and appointed a retired Western Australian
Supreme Court Chief Justice to explore settlement once evidence
was exchanged and before the arbitral hearing. Fourthly, it
accepted service of Mineralogy’s evidence as to damages in the
period March 2020 to May 2020.

Western Australia’s conduct was designed (and would be
perceived by any objective observer) to indicate its compliance and
acceptance of the ongoing arbitral process to determine the
damages issue in accordance with the State Agreement. This was
not surprising: Western Australia had abided by this process since

it was initiated in 2012. Its conduct was exactly what would be
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expected of a western democratic government with an obligation

to be a model litigant with respect for the rule of law.%2

419. The State Solicitor’s Office of Western Australia (SSO) represented
Western Australia in relation to the 2020 arbitration and

mediation®23,

420. The maintenance of the rule of law and separation of powers in a
liberal parliamentary democracy depends on the Crown,
particularly the State and Commonwealth governments, observing

a standard of fair play in disputes with its subjects®?*.

421. The SSO has specifically publicly acknowledged that Western

Australia is subject to the obligations of a model litigant®2°.

422. Quigley, in sworn evidence given by him in the Federal Court of

Australia, accepted the following propositions:

a. As the Attorney-General and first law officer of Western
Australia, his responsibilities included to ensure that he, and
Western Australia, “meet the highest ethical standards in
conjunction with any legal proceedings with which the State

is connected”.%%6

522 |In Australia, the common law principle of the state as model litigant can be traced back as
far as Melbourne Steamship Co Ltd v Moorehead (1912) 15 CLR 333, (Exh. CLA-159) per
Griffith CJ, who described the standard as ‘the old-fashioned traditional, and almost
instinctive, standard of fair play to be observed by the Crown in dealing with subjects”. In 2004,
the Supreme Court of Western Australia observed that this standard “applies as much to State
agencies as it does to those of the Commonwealth”™. Re MacTiernan, Ex parte Aberdeen
Nominees Pty Ltd [2004] WASC 262, (Exh. CLA-240), para 73.

523 Exh. C-135, p.13.

524 | VR (WA) Pty Ltd v AAT [2012] FCAFC 90°%* (Exh. CLA-258) at 42 and Melbourne
Steamship Limited v Moorhead (1912) 15 CLR 333%2* (Exh. CLA-159) at 342 per Griffiths
CJ.

525 SSO Guidelines at Exh. C-135, p 42.

526 Transcript of proceedings, Palmer v McGowan, Federal Court of Australia, New South
Wales Registry, No. NSD 912 of 2020, 9 March 2022 (Exh. C-581), P. 501, lines 39-43.
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b. Those high ethical standards “include honesty and fairness

and the absence of deceit”.>?

C. Those obligations “apply to proceedings, not just before

courts but before other tribunals such as arbitrators”.5?8

d. Western Australia has written model litigant guidelines

representing how it operates.®?°

e. Those model litigant guidelines make the following

statement with which Quigley agrees:

“There is an old-fashioned, traditional and almost
instinctive standard of fair play to be observed by the

Crown in dealing with subjects”.>%°

423. Acopy of Western Australia’s 