In the matter of Reginald H. Howe v. Bank of International Settlements
ORDER

on therequest of Reginald H. Howe for exceptional remedies

Whereas,
1.0n duly 25, 2001, in acommunication by e-mail to the Tribuna concerning the Bank of
International Settlements* Mr. Reginald H. Howe Stated that
a Heis"aformer BIS shareholder,” and has “an interest in any proceeding before
the specid Arbitral Tribund recently appointed to hear disputes arising from the
Bank’ s January freeze-out of its private shareholders.”
b. Because “[i]n its 71% Annual Report dated June 11, 2001, the Bank states (at
page 186): ‘ The Bank has declared that should the Arbitra Tribund increase
the compensation, such increased amount would gpply in respect of dl
repurchased shareq,]’ . . . the Bank has effectively made any arbitration before
the Tribund the practica equivadent of aclassaction, raising al the issues of
procedura fairness that necessarily attach to such proceedings, including
whether the claimant fairly representsthe class”

C. Mr. Howe indicates his awareness of the claim submitted by Dr. Reiniccius and

! Hereafter the Bank of International Settlementswill be referred to as the “ Bank for International
Settlements” or “the Bank” and the Tribunal Concerning the Bank of International Settlementswill be referred to as
the “Tribunal Concerning the Bank of International Settlements’ or “the Tribunal”.

1



the date of the preparatory conference that had been scheduled for that claim.

d. Mr. Howe requests the Tribunal “to advise me asfollows’: “(1) the number of
shares held by Dr. Reineccius’; “(2) whether any other former shareholders
have filed dams with the Tribund, and if so, who they are, how many shares
they held, and where [he] can obtain copies of their notices of arbitration and/or
gsatements of claim; (3) what, if any, proceedings are currently scheduled; and
whether other former private shareholders may attend and participate.”

2. By letter of July 30, 2001, the Bank of Internationd Settlementswasinvited to commert on Mr.
Howe's | etter.

3. By letter of August 2, 2001, Counsel for the Bank of Internationa Settlements responded and
stated that

a. Mr. Howehadfiled alawsuit agang, inter alia, the Bank of Internationa Settlements

which the Bank has moved to dismisson various groundsincluding “that Mr. Howe's
chdlenge to the price and vdidity of the mandatory redemption is subject to
compulsory arbitration before the Tribuna under Article 54 of the Bank’ s Statutes.”

b. If Mr. Howe files a clam with the Tribund, he should be invited to the preparatory

conference on September 7, 2001.
c. Mr. Howedoesnot, he should not be permitted to attend “ the preparatory conference

[which] isand should remain aforum for the partiesaone’ nor should he be permitted



“tofile papers, whether couched asrequestsfor information or otherwise, commenting
on arbitra proceedings in which he has declined to participate.”

d. “Mr. Howe sassation that ‘the Bank has effectively made any arbitration before the
Tribuna the practicd equivdert of aclassaction’ (aform of proceeding that does not
even exist outsde the United States) is incorrect.”

e. Although “the Bank has dso announced, in order to avoid repetitive arbitra
proceedings, that it will voluntarily pay dl former shareholders any additiond
compensation that the Tribuna may determineto be appropriate, without the necessity
of ther filingadam,” . . . “this does not mean that a former shareholder who filesa
clam “represents’ anyone besides himsdlf, and no former shareholder, whether he
chooses to file a cdlam or nat, is legaly bound by the actions of any other former
shareholders.”

f. “[T]he Tribund [should] advise Mr. Howe that he should fileaclam, so that he can
participate in the proceedings beforeit.”

4. By letter of August 2, 2001, Mr. Howe was invited to comment on the letter of the Bank.
5. By letter of August 17, 2001 delivered by e-mail on August 18, 2001, Mr. Howeresponded and
Stated:
a “The purpose of this letter is to request advice, clarification or information from the
Tribuna on specific matters that . . . [he] must consder prior to filing any notice of

arbitration . . .."



b. Heis"neither in apostion nor required. . . [to] fileaforma notice or clam” in order to
participatein the September 7 conference but that “any notice of arbitration or statement of
clam that might in future be submitted by [him] will include challengesto thejurisdiction of
the Tribuna and to the arbitrability of the disoute’” which include issues relaing to the
appointment and impartidity of the Tribund. In this regard, he requests from members of
the Tribund copies of dl communicationswith any officid of any sgnatory government or
of the Bank relating to his appointment to the Tribunad and requests the Tribund to order
the Bank to provide copies of its correspondence. He further requests notice of and
opportunity to present these argumentsto the Tribuna (presumably as a non-party to the
proceeding) should they beraised in any arbitration proceeding relaing to what herefersto
asthe “freeze-out.”
c. With respect to his contention that the Bank’s commitment to “pay dl former
shareholders any additiona compensation that the Tribunal may deem to be appropriate,
without the necessity of thair filing aclam. . .” (Letter of the Bank of August 2, 2001)
transformed the proceeding into aclass action, Mr. Howe statesthat “[w]hether or not one
chooses to characterize the proceeding thus described as a class action . . . it presents
many of the same problems. . . . ” Among those problems are;

(i) multiple daimants may present varying evidence and contentions;

(ii) the Tribuna may be biased in later cases by presentationsin prior ones,

(iii) in the event of multiple awards, it is not clear which will set the amount of the



Bank’ s payments to former shareholders who do not file claims;
(iv) holdersof rdaively few shares, bringing their damsonanindividuad bass, may
not gain enough from a potentialy favorable award to cover their lega expenses,
unlessthe Tribunal dlowsformer shareholderswho have undertaken the expenses
and risks of an arbitration to recover their legal expenses and costs as a charge
agangt the enhanced payment to al. In thisregard, Mr. Howe contends that “the
Tribund’s own rules make no provison for the equitable dlocation of cogsinan
arbitration involving the BIS on one sde and its shareholders in more or less
common cause on the other” but require each party to “pay its own expenses and
an equa share of those of the Tribund.”
(v) the provisonsin the Tribund’ sruleswith respect to assessment of costsby the
Tribund “give the Tribuna an unlimited cal on the resources of the parties’ and
“appear designed for arbitration involving disputes between governments and the
BIS’ but “are wholly inappropriate and unfair when agpplied to an arbitration
between the Bank and a private shareholder.”
(vi) “no adequate provisons are in place for kegping former shareholders of the
BIS properly informed about the status of the arbitration proceedingsinwhich they
have an interest.”

d. Mr. Howe makes substantive alegations to the effect that “the BIS has been a key

participant in a scheme to suppress gold prices orchestrated by top U.S. and British



offidds, incuding those who are directors of the Bank.” Because, Mr. Howe contends,
“the Tribund will be unadle to determine a correct freeze-out price for the Bank’ s shares
without aso addressing and investigeting itsinvolvement and that of certain of itsdirectors. .
. “theTribund might want to congder whether it isthe most ppropriate forumto which to
address the price fixing issues, and if not, whether to stay any arbitration proceedings
relating to the freeze-out until after the U.S. courts have findly determined” hisclams.
e. Mr. Howe inquires about the impartidity and independence of the arbitrators.
6. Because Mr. Howe had raised some new issuesin hisletter of August 17, 2001, the Bank was
invited, by letter of August 21, 2001 to express its views only on those new issues.
7. By letter of August 23, 2001, Counsdl for the Bank repested that it was inappropriate for Mr.
Howe to continue filing letter briefs and arguments when he has not filed a notice of arbitration or
gatement of clam and that “the obvious and only purpose of his continued correspondence isto
misrepresent the Tribuna and its activitiesto the United States court where heispresently ressting
arbitration of his dispute with the Bank.” With respect to the new matters, the Bank responded:
a “[t]heproper way toresolve his’ chalengestojurisdiction and arbitrability’ . . . isfor Mr.
Howe to file a clam that raises these issues . . . [as] the Tribuna has the power to
determineitsjurisdiction under Article 16 of its Rules”
b. “the Tribund’s Rules in Article 5 provide for procedures by which a damant may
chdlenge the impartidity of any arbitrator. If Mr. Howe is serious about pursuing these

meétters, he should file aclaim and raise them.”



C. “Asregard issues of cods, it isthe Bank’ sunderstanding of Article 33 of the Tribund’s
Rules that the Tribund has equitable discretion to gpportion costs asit seesfit, including

awarding them to asuccessful clamarnt. . . . any advance deposit of costsunder Article 34
could be subject to similar equitable dlocation, which could gppropriately take account of

the circumstances of any particular clamant. The Bank does not wish that costs done
should serveto prohibit individud former private shareholdersfrom arbitratingaclam. Itis
certainly not the Bank’ s understanding that multiple clamants, collectively, must bear more
than haf the Tribund’s costs, as Mr. Howe erroneoudy suggests. In the event that any

individua, such as Mr. Howe, files a clam and attends the preparatory conference, the
Bank would expect that individud to bear the costs of his or her travel and
accommodation, but not an alocation of the cogts of the Tribuna without prior notification.

It remains, however, for the Tribunal to determine how any advance deposits should be
gpportioned based on the total number of dlamsultimately filed and dl the other factsand
circumstances regarding such dams.”

d. The Bank objectsto Mr. Howe' srequest that submissions be made public on the Web

or otherwise,

The Tribunal, having reviewed the submissions of Mr. Howe and the Bank of International
Settlements and having deliberated, decides as follows:

A. With respect to the nature of Mr. Howe' s requests. are the requests solely for information or also for




permisson to participate, in some form other than that explicitly prescribed by the legd regime of the

Tribund, in the arbitration initiated by Dr. Reineccius againg the Bank and any other arbitration before the

Tribundl?
A.1l The Tribund isan indtitution created by the 1930 Agreement to make decisionswith respect
to matters that come within its jurisdiction ratione materiae and with respect to persons and
entitieswithin itsjurisdiction ratione personae.
A.2. The Tribund is designed and empowered to dedl with cases and controversies and, while it
may provide information relevant to thefiling of dlamsto potentid clamants, it is not competent to
give advisory opinions, in the nature of the advisory jurisdiction of the International Court of Justice.
A.3. Mr. Howe' s sdf-identification in hisletter of July 25, 2001 and more explicitly in hisletter of
August 17, 2001, indicates that he is entitled to be a clamant before the Tribund. The Bank’s
responses of August 2, 2001 and of August 21, 2001 indicate that it, too, is of the view that Mr.
Howeisentitled to beaclamant. Given Mr. Howe' sstatus, anumber of his requests, though often
couched as a series of genera questions, are, in fact, applications to the Tribunal, clamed as of
legd right, on the basis of his legd status as a person entitled to be a clamant, for certain
exceptiond forms of participation and explicit requests for certain exceptiond rdief in a case
pending before the Tribund. While Mr. Howe requested aremedy from the Tribund in hisletter of
Jduly 25, 2001, his letter of August 17, 2001 makes clear that he wishes to secure that remedy
without subjecting himself to the jurisdiction of the Tribundl.

AA4. Initsletter of July 30, 2001, the Bank informed the Tribund that Mr. Howe has sued the



Bank and other entitiesin the courts of the state of Massachusettsin the United States on amatter
prima facie within the jurisdiction of the Tribuna and that Mr. Howe has chdlenged there the
jurisdiction of the Tribuna. Thiswas afact which Mr. Howe had not revedled in hisletter of July
25, 2001, in which he sought the aforementioned remedies, but which he confirmed in his|etter of
August 17, 2001.

A.5. Given Mr. Howe' ssatus asa potentia claimant under Article 54 of the Statutes of the Bark
and his request to the Tribund, Mr. Howe's letter of July 25 acknowledged and invoked the
jurisdiction of the Tribund.

A.6. Itisonthebasis of that acknowledgment and invocation of itsjurisdiction that thisorder isable
to ded with the specific demandsby Mr. Howeto participate, on the basis of aclamed legd right,
inaform other thanthat of claimant, in acase pending before the Tribund and such other mattersas

arerelated to that request.

B. With respect to the request of a person who is entitled but has € ected not to be a claimant before the

Tribuna: may that person be certified by the Tribund as a member of a class and participate as part of a

“dass action” in an arbitration which another claimant has initiated againg the Bank ?

B.1. The Bank has stated in its response of August 2, 2001:
The Bank has dso announced, in order to avoid repetitive arbitral proceedings, thet it will
voluntarily pay al former shareholders any additionad compensation that the Tribuna may
determine to be gppropriate, without the necessity of their filing aclam.

B.2. Mr. Howe, referring to the earlier statement of the Bank of June 11, 2001, (which appears,



from the quoted section, to be cons stent with the above quoted statement from the Bank’ sletter
of August 2, 2001 but has not been submitted to the Tribuna), has stated that “the Bank has
effectively made any arbitration before the Tribuna the practical equivdent of aclassaction.” Mr.
Howe reaffirmed this pogtion in hisletter of August 17, 2001. Hence Mr. Howe appearsto claim
the right to participate in the case initiated by Dr. Reiniccius, which is currently pending before the
Tribund, as amember of aclass.

B.3. A “dlass action” is a procedure in United States law which involves a sdf-selected
representative plaintiff who tries to secure ajudgment that will bind members of aclass, including
even thosewho have not joined the suit asvoluntary participants. Class actions have been, until the
present, an essentialy American phenomenon, based on Rule 23 of the United States Federd Rules
of Civil Procedure and the case law of the highest courts in the United States. The class action
procedure depends in critica ways on the competence of a court to “certify” aclass. A “class
action” isdifferent from a“group action,” aterm used in anumber of European countries, referring
to a procedure in which anumber of plaintiffs voluntarily consolidete their daimsin asingle action
whose judgments bind them and the defendant in their action but do not bind other individuds, who

could have but elected not to join the group.

B.4. The Tribuna Concerning the Bank of Internationa Settlements, asan Arbitration Tribuna, has
only those powersthat have been assigned to it by its condtitutiveinsruments. Thoseinsrumentsdo
not include or contemplate a class action comparable to the inditution available in United States
courts nor do they empower the Tribund to certify a class. That is not to say that the Tribund is
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unable to ded effectively with some of the problems for the solution of which the class action
procedure was developed in the United States. The Tribuna may, for example, be prepared to
conduct two or more arbitrations pending beforeit in aconsolidated manner, whether by means of
consolidation proper of the arbitrations, pardld conduct or otherwise, in the interest of arbitra

economy, as long as such consolidation is compatible with the Tribund’ s powers and does not
pregudice the rights of individud camants. Nor are individud camants precluded from
consolidating their own individud actions that were in pari materiae and then pursuingthemasa

sangle entity.

B.5. Hence Mr. Howe cannot be alowed to participate in the stages of the proceeding initiated by

Dr. Reiniccius as a participant in a“ class action” before the Tribund.

C. With respect to the request of aperson who is entitled but has elected not to be a claimant before the

Tribund: does that person have a right to participate in a preparatory conference with respect to an

arbitration between the Bank and a person who is a clamant?

C.1. Article 9(1) of the BIS Arbitration Rules provides

Subject to these Rules, the 1930 Hague Agreement, the 1907 Convention and the Terms
of Submission, the Tribunad may conduct the arbitration in such manner as it consders
appropriate, provided that the parties are treated with equality and that a any sage of the
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proceedings each party is given a full opportunity of presenting its case. (Underlining
added)

Article 12(1) d the Rules requires “a preparatory conference with the parties to conclude the
Terms of Submission in accord with Article XV(6) of the 1930 Hague Agreement.” Because
Artide9(1) requiresthat each party be given afull opportunity of presenting its caseat any stage of
the proceedings and the preparatory conference is a mandatory stage of the proceedings, each
party to acaseisentitled to“afull opportunity” to participatein the preparatory conference. Hence,
if Mr. Howeisoneof the“parties’ to the casewhose Terms of Submissionwill be concluded at the

preparatory conference, he is entitled to participate in that conference.

C.2. In the condtitutive instruments of the Tribund, “party” refersto aclamant or adefendant. In
the case currently pending before the Tribunal in which Mr. Howe seeks some role other than as

clamant, Dr. Reiniccius, the clamant, and the Bank, the defendant, are the parties.

C.3. While the Secretary of the Tribunal, in her letter of August 2, 2001, drew Mr. Howe's
atention to the documents relevant to arbitration and Mr. Howe' s letters indicate familiarity with
and understanding of the procedures of the Tribunal, Mr. Howe has, & least until now, eected not

to invoke the jurisdiction of the Tribuna by submitting to it a claim againg the Bank.

C.4. AsMr. Howe is neither a claimant nor a defendant in this case, he is not a party and has no

right to participate in the preparatory conference nor in any other stage of the proceedings, within
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the meaning of Article 9(2).

D. With respect to the request of aperson who is entitled to but has dected not be a claimant before the

Tribund: does that person have aright merdy to attend but not otherwise to participate in a preparatory

conference with respect to an arbitration between the Bank and a person who is a clamant?

D.1. AsMr. Howeis not a party to the proceedings, a request to be present at the preparatory
conference may be granted only if the Rules of the Tribuna, which take due account of its

conditutive ingtruments, require that the preparatory conference be public.

D.2. Article 20(2) of the Rules requires that “ Hearings shal be held in public.” Article 28(6) of
the Rules requires that “[t|he award shall be read out in public sitting . . . .” The Rules do not

require any other stage of the proceedings to be public.

D.3. Asthe Rulesindicate which stages of the proceeding must be held in public, but do not
require the preparatory conference to be held in public, it is clear that the drafters intended to

confine the preparatory conference to participation by the parties.

D.4. Hence a non-party to the arbitration, such as Mr. Howe, may not be present at the

preparatory conference.

E. With respect to the request of a person who is entitled but has dected not to be a damant before
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the Tribund: may that person raise chalenges to jurisdiction and arbitrability?

E.1. A chdlengeto jurisdiction and to arbitrability may be brought by a party to an arbitration.
Article 16(2) of the Rules of the Tribuna contemplates the possibility of chalengesto the

juridiction of the Tribuna and assigns atime limit for such chalenges.

E.2. Article 16(1) states that “[t]he Tribunal shall have the power to decide the question asto

itsown juridiction.”

E.3. There is no authorization in the Tribuna’ s Rules for the Tribund to entertain a chdlenge to

juridiction by anon-party.

E.4. Accordingly, aperson who is entitled but has eected not to be a claimant before the
Tribuna may not resort to an extra-arbitral procedure for chalenging jurisdiction and
arbitrability. Thisiswithout prgjudice to the right of aperson in Mr. Howe s position, if and
when he dects to become formd claimant, to raise such chalenges to jurisdiction and
arbitrability as he may wish, as contemplated by the legd instruments that have congtituted and

govern the Tribund.

F. With respect to the request of a person who is entitled to but has dected not be a claimant before the

Tribund: may that person chalenge an arbitrator?
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F.1. Articles 5 to 8 of the Tribund’s Rules provide a procedure for challenge to arbitrators. In
particular, Article 5(1) provides that “[w]hen the Tribund is seised of a case, each member of
the Tribuna shdl execute a Declaration of Impartiaity and Independence and depost it with the
Secretary of the Tribund.” Article 5(3) requires the Secretary of the Tribund to convey to the
partiesin the arbitration information in the Declaration about “afact or relaionship which may
giverise to questions about [a member’ g impartidity or independence but which the member
does not believe actudly impairs his or her independence and impartidity nor warrants recusa.”
Article 7 establishes the procedure by which and the time limits within which a party to an
arbitration may chalenge an arbitrator, whether on the basis of the information afforded in his or
her Declaration or such other information as the party may have or acquire. Article 7(5)

provides the procedure by which the Tribunal decides a challenge.

F.2. Accordingly, a party to an arbitration before the Tribuna may challenge an arbitrator on the

grounds specified in the Rules.

F.3. The Rules do not provide for a procedure by which a person who is entitled to but has

elected not to be a claimant before the Tribuna may chalenge an arbitrator.

F.4. Accordingly, a person who is entitled to but has elected not be a claimant before the
Tribuna may not challenge arbitrators in some sort of extra-arbitral procedure which is not

contemplated by the Rules.
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G. With respect to the request of a person who is entitled to but has € ected not be a claimant before

the Tribund: is that person entitled to information with respect to arbitrations by other damants

concerning issues in pari materiae?

G.1. Asdtated above, the only phases of the arbitra process of the Tribund that are required to

be conducted in public are the hearings and the reading of the award.

G.2. The Tribund is of the view that the reservation of the confidentidity of the other stages of
the proceeding reflected adecision by the drafters which was designed to achieve a bdance
between the interest in providing public information and the interest of partiesto an arbitration in

the confidentidity of the proceedings.

G.3. The Tribund is of the view that the same considerations apply to the current issue of

vauation of shares.

G.4. The Tribund is of the view, however, that the publication of information which does not
infringe the privacy of the partiesto an arbitration on this matter, insofar asit will, in any case,
become public during the two public phases of each arbitration, but thet is relevant to other
persons, who, though not claimants, are digible to become claimants, should be made available
to such persons upon their gpplication. The following information will be published on the
website of the Tribunal at the Permanent Court of Arbitration [www.pca:-cpa.org] and made
available to potential claimants on request:
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(& The names of current or former shareholders who have filed clams with the

Tribund.

(b) The number of shares held by each current or former shareholder who hasfiled

damswith the Tribund.

(c) A copy of therdlief sought by each current or former shareholder who has filed
cdamswith the Tribuna as sated in the Notice of Arbitration and any amendment

thereof, aswell as any rdief sought by the Bank

(d) The schedule and status of proceedings currently pending before the Tribund.

H. With respect to the allocation of deposits and costs: does the Tribuna have the legal competence or

“eguitable discretion” to alocate deposits and codts to take account of the circumstances of any

paticular damant?

H.1. The 1930 Agreement and the 1907 Convention contemplated an equa divison of the
codts of an arbitration between the parties. Asthe context of those instruments was inter-state
arbitration and not arbitration between a state or an internationa organization, on the one hand,
and individua clamants on the other, that system of equa alocation was consgtent with the
notion of the sovereign equdity of states and may have provided aformulatha was likely to

achieve equity in specific cases.
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H.2. Article 54 of the Statutes of the Bank extended the jurisdiction of the Tribund to disputes
between the Bank and individua shereholders. In this form of privity, the equa division of costs
that was, not unreasonably, prescribed for inter-state arbitration could create inequities and
even redrain or “chill” the access of individuasto arbitration. In this regard, the Tribund takes
note of the statement of the Bank in its letter of August 23, 2001, that “[t]he Bank does not
wish that costs done should serve to prohibit individua former private shareholders from
arbitrating aclam.” Wholly asde from the Bank’ s expression of its wish, an interpretation of a
provison in one of the ingruments of the Tribund’ s regime that had the effect of prohibiting
individuds entitled to arbitrate from doing so could hardly be lawful. As will be recalled,
Atrticle 9(1) of the Tribund's Rules provides that

Subject to these Rules and the Agreement and Convention under which it operates, the
Tribunal may conduct the arbitration in such manner as it considers appropriate, provided
that the parties are treated with equality and that at any stage of the proceedings each party is
given a full opportunity of presenting its case.

An dlocation of deposits and codis that had the effect of not providing a party with a“full

opportunity of presenting its cass” would not meet the test of Article 9(1).

H.3. The “Rulesfor Arbitration Between the Bank for Internationa Settlements and Privete
Parties,” which were adapted on the basis of the authority in the 1930 Agreement to regulate
arbitrations between the Bank and private shareholders, empower the Tribund in Article 33 to
“fix” the cogts, aterm which, in the context of this form of arbitration, includes the competence
to dlocate the cogtsin ways that further the shared objectives of the parties to the arbitration in

order to achieve afair process and ajust outcome, consistent with law.
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H.4. Hence, the Tribunal has the competence with repect to arbitrations under Article 54 of the
Statutes of the Bank to dlocate costsin ways that conduce to the optimum use of the arbitration

as contemplated by the Article 54 and justice and fairnessin the process of each arbitration.

H.5. The Tribund takes note of the statement of the Bank in its letter of August 23, 2001 which

saysin relevant part that
“it is the Bank’s understanding of Article 33 of the Tribunal’s Rules that the Tribunal
has equitable discretion to apportion costs as it sees fit, including awarding them to a
successful claimant. We also understand that any advance deposit of costs under
Article 34 could be subject to similar equitable alocation, which could appropriately
take account of the circumstances of any particular claimant. . . . It remains,
however, for the Tribunal to determine how any advance deposits should be

apportioned based on the total number of claims ultimately filed and al the other
facts and circumstances regarding such claims.”

H.6. Given the case-by-case and contextua imperative of any equitable dlocation, the Tribunal
cannot decide, in advance, the dlocation of cogts, dl the more insofar as such an dlocation isto
“appropriately take account of the circumstances of any particular claimant.” But even without
knowing those circumstances in cases that have yet to advance or even to befiled, the Tribund
takes note of the Bank’ s statement that “[i]t is certainly not the Bank’ s understanding that

multiple claimants, collectively, must bear more than haf the Tribuna’s codts. . . .”

H.7. The foregoing observations also gpply mutatis mutandis to the deposits for the arbitration

as provided for by Articles 33 and 34 of the Rules of the Tribund.
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H.8. Accordingly, the Tribunal has the lega competence and equitable discretion to dlocate
costsin ways that contribute to access to the arbitral procedure provided for in Article 54 of the

Statutes, that ensure the fairness of the procedure and that secure a meaningful award.

For the above reasons, the Tribunal orders that

1. Mr. Howe' s requests to participate or attend the preparatory meeting between Dr. Reiniccius
and the Bank are denied. The Tribund notes, however, that Mr. Howe, as a present or former
shareholder of the Bank, has the power to become a claimant againgt the Bank before this
Tribund if he S0 wishes, whereupon he will benefit from dl the rights assured to him under its

Rules, induding the right to participate in a preparatory conference with respect to his case.

2. Mr. Howe s request for information about other arbitrationsis granted. The Tribuna directs
the Secretary of the Tribuna to make available through the Tribuna’ s website and to persons

who request such information and identify themsdves as digible clamants:

(& The names of current or former shareholders who have filed claims with the

Tribundl.

(b) The number of shares held by each current or former shareholder who hasfiled

clamswith the Tribund.
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(c) A copy of therelief sought by each current or former shareholder who has filed
clamswith the Tribund as stated in the Notice of Arbitration and any amendment

thereof, aswell as any relief sought by the Bank

(d) The schedule and status of proceedings currently pending before the Tribund.

3. The Tribunal has the competence to allocate deposits and costs of particular arbitrations to

take account of the circumstances and needs of any particular party.

4. The Tribuna reservestheright to vary this order if the circumstances so require.

W. Michad Reisman,

Presdent of the Tribund, on behdf of the Tribund

August 31, 2001
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