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l. Introduction

1. 1 am Distinguished Professor and Scholar at the University of the Pacific, McGeorge
School of Law, where | have been a member of the faculty since 1977. | have served as a
member of the International Law Commission of the United Nations (ILC) (1982-1991),
as Chair of the ILC, and as the Commission’s special rapporteur on the Law of the Non-
Navigational Uses of International Watercourses. | served as Counselor on International
Law in the Office of Legal Adviser, U.S. Department of State (1984-1985) and have
served, or continue to serve, on the boards of editors of a number of journals of
international law, including the American Journal of International Law. | am author or
co-author of numerous books and articles on subjects ranging from public international
law and transnational litigation and arbitration to international environmental law and the
law of international watercourses. | have served, and continue to serve, as counsel in a
number of cases before the International Court of Justice and the Permanent Court of
Avrbitration (PCA). | was nominated in 2001 by the United States as a member of the
PCA'’s Specialized Panel of Arbitrators established pursuant to the Optional Rules for
Arbitration of Disputes relating to Natural Resources and/or the Environment. Further

biographical information is contained in the attached CV.

2. | have been asked by the Government of the Republic of Ecuador to study and state my
opinion on the question of jurisdiction in the arbitration brought by that State against the
United States of America (United States, or U.S.) under the Treaty concerning the
Encouragement and Reciprocal Protection of Investment between the two States (the
Treaty, or BIT).! In particular, | have been asked to state my opinion on the following
jurisdictional issues raised in the United States Memorial on Jurisdiction, as well as in the

opinions by Professors Reisman and Tomuschat:

a. What are the requirements for the existence of a dispute and have they been met

in this case?

! The Treaty was signed at Washington, D.C. 27 Aug. 1993, entered into force 11 May 1997. See Request of the
Republic of Ecuador to the United States of America pursuant to Article VI of the Treaty Between the United States
of America and the Republic of Ecuador concerning the Encouragement and Reciprocal Protection of Investment,
Annex A (hereinafter Request of Ecuador).



b. When a compromissory clause allows for arbitration of “any dispute concerning
the interpretation or application” of a treaty, may a tribunal exercise jurisdiction
in circumstances where the dispute at issue concerns only the interpretation of the
treaty and does not include an allegation that the respondent State breached the
treaty?

c. What are requirements of concreteness for a dispute and is Ecuador’s dispute with
the United States regarding the interpretation of Article 11(7) of the Treaty

sufficiently “concrete” for the tribunal to exercise jurisdiction?

3. The present opinion will first review the factual background and context in which the

present arbitration arose, and will then address the foregoing questions.



1. Factual Background

4. The relevant facts may be briefly stated. They begin with a partial award rendered on
March 30, 2010, by an arbitral tribunal constituted pursuant to the UNCITRAL Rules
under paragraph 3(a)(iii) of Article VI of the Treaty on claims brought under the Treaty
by Chevron Corporation and Texaco Petroleum Company against the Republic of
Ecuador (Ecuador).

5. The Government of Ecuador was taken aback by certain key features of the partial award,
since they were contrary to Ecuador’s understanding of what Ecuador and the United
States had agreed to in the relevant provisions of the Treaty.

6. In particular, the tribunal found that Ecuador had breached Article 11, paragraph 7 of the
Treaty, which provides: “Each Party shall provide effective means of asserting claims
and enforcing rights with respect to investment, investment agreements, and investment
authorizations.” While Ecuador had considered that this provision incorporated well-
known obligations under customary international law, requiring that each Party have a
system in place that provides effective means of asserting claims and enforcing rights
with respect to investment, the tribunal applied the provision to the specific fact situations
complained of by Chevron and Texaco. In Ecuador’s view, this was tantamount to
reading Article 11(7) to constitute a guarantee of treatment in particular cases. Indeed, the
tribunal in its partial award held that Article 11(7) permits “review of investor treatment in
individual cases” by arbitral tribunals.?

7. Ecuador then raised its concerns with its treaty partner in a Note of June 8, 2010,
explaining to the United States that it disagreed with certain aspects of the award, in
particular, what it considered to the tribunal’s erroneous interpretation and application of
Article 11(7) of the Treaty. For Ecuador, the tribunal’s interpretation of that provision
called into question the common intent of the Parties regarding the nature of their mutual
obligations in respect of investments of nationals or companies of the other Party. In a
word, the tribunal in Ecuador’s estimation held Ecuador to something that it did not
understand that it had agreed to. Ecuador therefore requested that the United States

confirm, by reply note, that its understanding of the meaning of Article 11(7) was the

2 Note of Ecuador to the United States of 8 June 2010, Request of Ecuador, Annex B, at p. 2 referring to para. 245 of
the partial award.



same as that of Ecuador, whose interpretation, as indicated generally above, was spelled

out in the Note.? In this connection, Ecuador pointed out that Article 31(3) of the Vienna

Convention on the Law of Treaties contemplates a “subsequent agreement between the

parties regarding the interpretation of the treaty or the application of its provisions.”
Evidently in view of the urgency and importance of the situation created by the partial
award, Ecuador’s note then indicated that should such a reply note confirming its
agreement with Ecuador’s interpretation of Article 11(7) not be forthcoming from the
United States, or if the latter disagreed with Ecuador’s interpretation, an unresolved
dispute concerning the interpretation and application of the Treaty would be considered
to exist.

8. On August 23, 2010, two months after Ecuador sent its note, the United States responded
by a note stating that “the U.S. government is currently reviewing the views expressed in
your letter and considering the concerns that you have raised,” and that the United States
“look[ed] forward to remaining in contact” on the issue.” The State Department’s Legal
Adviser later informed the Ambassador of Ecuador, according to the United States, that

6 and

“it would be difficult to consider a request for an interpretation of the Treaty . ..,”
according to Ecuador, that “his Government will not rule on this matter.”” In any event,
Ecuador took this as an indication that “no further response to, and no consultation or
negotiation on, the issues raised could be expected.”® In consequence, Ecuador requested
that certain questions concerning the interpretation and application of the Treaty be
submitted to arbitration pursuant to Article V11(1) of the Treaty, which provides in part as
follows:

“Any dispute between the Parties concerning the interpretation or application of the
Treaty which is not resolved through consultations or other diplomatic channels, shall be
submitted, upon the request of either Party to an arbitral tribunal for binding decision in
accordance with the applicable rules of international law.”

3 -
Ibid., p. 3.
*Vienna Convention on the Law of Treaties, art. 31(3), 22 May 1969, U.N. Doc. A/ICONF.39/27, at 289, 1155
U.N.T.S. 331, reprinted in 8 I.L.M. 679 (1969).
® Statement of Defense of Respondent United States of America, p. 6 (hereinafter U.S. Statement of Defense).
6 -
Ibid., p. 7.
" Request of Ecuador, para. 13, at p. 7.
8 Ibid.



I11. The Requirements for the Existence of a “Dispute” have been Met in this Case

9. Atrticle VII(1) of the Treaty envisages the submission of any “dispute” between the
parties concerning the interpretation or application of the Treaty, “upon the request of
either Party,” to arbitration. In its Request, Ecuador characterizes the “questions
concerning the interpretation and application of the Treaty” to be submitted to arbitration
as constituting a “dispute.”® The United States has questioned whether there is such a
“dispute.”*® This raises the question of the meaning of the term “dispute” in the Treaty.

10. The search must be for the “ordinary meaning” of the term “dispute” under Article 31(1)
of the Vienna Convention on the Law of Treaties." To shed light on whether there is a
“dispute” between the Parties within the meaning of Article VI1(1), it will be helpful to
consider how the term “dispute” is defined in international law and in the English
language more generally.

11. In international law, the classic definition of the term “dispute” by the World Court was
given by Permanent Court of International Justice (PCIJ) in its 1924 judgment in the
Mavrommatis Palestine Concessions case. The Court stated there that: “A dispute is a
disagreement on a point of law or fact, a conflict of legal views of or interests between
two persons.”*? This definition has guided both the PCIJ and its successor, the
International Court of Justice (ICJ). The PCIJ has also referred to the expression
“difference of opinion” in the context of what is necessary to invoke the jurisdiction of
the Court.”®

12. The ICJ has made statements from time to time to the effect that “it is not sufficient for
one party to a contentious case to assert that a dispute exists with the other party.”** Of
course, it is not Ecuador’s mere assertion that a dispute exists that is at issue here; rather
it is the totality of the circumstances that demonstrates the existence of a dispute. The ICJ

also stated that there should be “an actual controversy involving a conflict of legal

° Request of Ecuador, paras. 2, 14.

10y.S. Statement of Defense, p. 1. See also Memorial of Respondent United States of America on Objections to
Jurisdiction, pp. 15-36 (hereinafter U.S. Memorial).

' Op cit. supra.

12 Judgment No. 2, P.C.1.J., Ser. A, No. 2, p. 11.

3 Interpretation of the Statute of the Memel Territory, Judgment No. 18, 1932 P.C.1.J. (Ser. A/B) No 47 (June 24),
Order of 24 June 1932 (“. . . the question between what Parties a difference of opinion must exist in order that it may
be brought before the Court under Article 17, paragraph 2, of the Convention.” lbid., at p. 253).

! South West Africa Cases, Preliminary Objections, 1962 ICJ Rep. p. 319, at p. 328,
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interests between the parties.”* But in light of the circumstances in this case, discussed
below, there is clearly a conflict of legal interests between the Parties in this case. The
essence of the concept of “dispute” in international law remains, as stated in
Mavrommatis, a disagreement between the parties.

13. More generally, the term is defined in a similar way in the English language. The Oxford
Online Dictionary defines “dispute” simply as “a disagreement or argument.”*®

14. According to either of these classes of definition, it would seem clear that there is a
“dispute” between Ecuador and the United States. By refusing to answer a question on a
matter of law affecting the legal interests of both states in respect of a bilateral treaty to
which they are both parties, the United States put in issue the subject matter of the
question. This is especially the case in view of the nature of the question asked by
Ecuador, which concerned the interpretation of the Treaty. If the United States refused,
as it did, to confirm Ecuador’s understanding of the authentic interpretation of Article
11(7) of the Treaty, where else could Ecuador turn for confirmation but to the dispute
settlement mechanism established in Article VII(1) of the Treaty? It is that provision,
after all, under which either party may seek resolution of questions the parties have not
been able to resolve between themselves — which amount to disputes — concerning the
interpretation or application of the Treaty

15. A simple example will help to make the point. Assume that A and B have entered into a
contract. A believes a key provision of the contract was intended by the parties to require
B to pay A $20,000. A requests B to confirm that B agrees with A’s understanding. B,
given every opportunity to do so, does not confirm agreement with A’s understanding.
This would put the matter in issue, giving rise to a dispute over which a court would have
jurisdiction to issue, e.g., a declaratory judgment if A sought such relief in an action
brought against B.

16. There is no reason the situation should be different here. To recapitulate, Ecuador and
the United States have entered into an agreement, the BIT. Ecuador believes a key
provision of the agreement, Article 11(7), was intended by the parties to reflect existing

requirements of customary international law regarding prevention of denial of justice.

15 Case concerning the Northern Cameroons, Preliminary Objections, 1963 ICJ Rep. p. 15, at p. 34.
16 Available at: http://oxforddictionaries.com/definition/dispute.
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The investor-state partial arbitral award of March 30, 2010, in a case of broad
international significance, challenged Ecuador’s understanding by interpreting Article
11(7) to go well beyond the requirements of customary international law, and thus well
beyond what Ecuador thought it had agreed to. Ecuador, fearing the portent of this award
for future investor-state cases against it under the Treaty, sought reassurance from the
United States that the U.S. shared its interpretation of Article 11(7), a central provision of
the Treaty, and requested that the U.S. confirm that it shared Ecuador’s interpretation.
This was not a trivial matter, and Ecuador had every reason to expect that the United
States would respond. But the United States, given every opportunity to do so, failed to
confirm that it agreed with Ecuador’s interpretation of Article 11(7). The US’s failure to
confirm that it agreed with Ecuador’s interpretation, in the context in which Ecuador
requested confirmation, put the matter in issue, giving rise to a dispute.

17. Not only is this result intuitive, it is confirmed by the judgments of the 1CJ in Nigeria v.
Cameroon'’ and Georgia v. Russia.'® Both of these cases stand for the proposition that a
dispute can be inferred from a failure to respond where a response is called for. A
response was certainly called for by the United States in this case; the U.S. failure to
respond gave rise to the dispute that Ecuador brings before this Tribunal.

18. The United States contends that the situation had not ripened into a “dispute” and that
Ecuador should have availed itself of the provisions of Article V of the Treaty. Article V
provides as follows:

“The Parties agree to consult promptly, on the request of either, to resolve any
disputes in connection with the Treaty, or to discuss any matter relating to the
interpretation or application of the Treaty.”
According to the United States: “To the extent Ecuador’s claim is that the United States
refused to enter into negotiations with it to agree on the meaning of Article 11(7), it is
Article V and not Article VII that provides the mechanism for raising that complaint. But

Ecuador never invoked Article V.”*°

7 Land and Maritime Boundary (Cameroon v. Nigeria), Preliminary Objections, Judgment, 1. C. J. Reports 1998, p.
275, para. 89.

18 Case concerning Application of the International Convention on the Elimination of all Forms of Racial
Discrimination (Georgia v. Russia), ICJ Judgment (2011), para. 30.

¥'U.S. Memorial, p. 19.



19.

20.

21.

22.

As an initial matter, there is nothing in Article V or in Article VII(1) that makes explicit
invocation of Article V a precondition for invoking the arbitral provisions of Article
VII(1). Therefore, Ecuador was not required to “invoke[]” Article V.

However, the facts show that Ecuador effectively followed the procedures outlined in
Article V by initiating communications regarding the interpretation of Article 11(7) with
the State Department through its embassy in Washington. It is clear from the facts, as
recounted generally above, that Ecuador made every effort to engage the United States on
this matter, which was — and is — of great importance to Ecuador, without success. It was
the United States that effectively refused “to discuss [the] matter relating to the
interpretation . . . of the Treaty.”® Put simply, the U.S. did not respond. Taking its
version of events, the United States effectively put the matter off, saying — after the
passage of a significant amount of time — that the United States “look[ed] forward to
remaining in contact” on the issue,?* and that “it would be difficult to consider a request
for an interpretation of the Treaty . .. .”%* In light of this position of the United States, it
is reasonable to conclude that further pursuit of the issue by Ecuador would have been
futile.

Confronted with this situation, especially given the context of the great significance of
the matter to Ecuador, Ecuador was entitled to consider that a dispute had arisen with the
United States concerning the interpretation or application of the Treaty. It was
reasonable for Ecuador to believe, based on the conduct of the United States in the
context of Ecuador’s request for confirmation of its interpretation, that the U.S. did not
share Ecuador’s interpretation of the Treaty. That there is a dispute was in fact confirmed
by the circumstances.

Several additional points should be addressed before moving on to the next topic. First,
the United States in its Memorial states that Ecuador seeks to “obtain an ‘authoritative
interpretation’ to bind the Parties in the absence of their mutual consent.”®® But

according to the U.S. Government’s article-by-article analysis of the provisions of the

2 Treaty, Article V.
2! Statement of Defense of Respondent United States of America, p. 6 (hereinafter U.S. Statement of Defense).
22 H
Ibid., p. 7.
8 U.S. Memorial, “Preliminary Statement”, para.1, at p. 1.

10



23.

24,

Treaty, Article VII “constitutes each Party’s prior consent to arbitration.”** No further
consent by the United States is required.

Second, the U.S. states in its Memorial that Ecuador is raising a “political disagreement[]
between the Parties . . . in this arbitration.”® It is difficult to see how a request for an
“interpretation” of a provision of a treaty, which is expressly permitted by that treaty, can
constitute a “political disagreement”. Given the rather long and somewhat mysterious
silence on the U.S. side following Ecuador’s attempts to discuss the matter, and the
strong nature of the United States reaction to Ecuador’s Request in the U.S. Statement of
Defense and Memorial, it would seem that it is the United States itself that may be
injecting political considerations into what Ecuador raised as a straightforward request
for arbitration to resolve a dispute over the interpretation of a provision of the Treaty.
How this can be “political” in nature is impossible to see.

And third, in stating that the Tribunal’s “acceptance of jurisdiction in this case would be
inconsistent with . . . nearly a century of unbroken international jurisprudence confirming

26 the United States demonstrates its determination to avoid the

the meaning of “dispute,
very kind of state-to-state arbitrations that are expressly provided for in Article VII(1) of
the Treaty. The Memorial refers to Professor Reisman’s opinion for the proposition that
“granting Ecuador’s request in this case would undermine the system of investment
arbitration” and states that “[i]t would add tremendous uncertainty to the final and
binding nature of investor-State awards.”?’ There is no basis for this kind of hyperbole in
this case. Ecuador does not ask the Tribunal to overturn any arbitral award. Ecuador
simply requests an interpretation of a specific provision of the Treaty, viz., Article 11(7),
as expressly permitted by Article V1I1(1) of the Treaty. Since Article 11(7) is the
fundamental provision of the Treaty concerning investors’ assertion of claims and
enforcement of rights under the domestic law of the Parties, it is hardly likely that
Ecuador would repeatedly, as the Memorial implies, “unilaterally seek a preferred

interpretation of the Treaty through State-to-State arbitration prior to [during or after] an

% U.S. Department of State, Article-by-Article Analysis of the Provisions of the Treaty, Article VII (State-State
Avrbitration), 7 Sept. 1993, Senate Treaty Doc. 103-15, Request of Ecuador, Annex A.

% U.S. Memorial, at pp. 3-4; see also, e.g., ibid., p. 18 .

6 U.S. Memorial, p. 5.

7 Ibid.

11



investor-State arbitration . . . .”*® The resolution of the issues before the Tribunal in this
case would settle the matter.

25. For the foregoing reasons, | conclude that there is a “dispute” between Ecuador and the
United States within the meaning of Article VI1I(1) of the Treaty.

% Ibid.
12



IV. There is a Dispute between the Parties concerning the Interpretation
of the Treaty, Giving the Tribunal Jurisdiction to Resolve It under Article VII(1) of
the Treaty

26. By its terms, the Treaty provides for arbitration of “[a]ny dispute between the Parties
concerning the interpretation or application of the Treaty . ...” (Treaty, Article VII(1),
emphasis added.) According to the U.S. Government’s article-by-article analysis of the
provisions of the Treaty, Article VII “constitutes each Party’s prior consent to
arbitration.”®® Now, however, the United States is seeking to avoid arbitration of a
dispute that has arisen between itself and its treaty-partner.

27. The United States has cited many grounds on which it does not believe the dispute over
Ecuador’s interpretation of Article 11(7) should be arbitrated, including that the Tribunal
does not have jurisdiction over a dispute concerning the pure interpretation of a provision
of the Treaty. Yet the U.S. Memorial admits that “issues regarding the ‘interpretation’ or
‘application’ of the Treaty may be presented and adjudicated in any arbitration pursuant
to Article V11, either independently or in combination . . . .”*® This would seem answer
enough to the United States own argument.

28. Indeed, on its face, the argument that there is no jurisdiction over disputes concerning
only interpretation has no merit. The Treaty does not say that disputes concerning
“interpretation and application” of the Treaty may be submitted by either party to
arbitration. Use of the disjunctive “or” between the terms “interpretation” and
“application” is the normal formula used in dispute resolution clauses of treaties, and the
Parties no doubt simply utilized that pre-existing formula.

29. The United States contends that for the Tribunal to have jurisdiction, there must have
been an alleged breach of the Treaty: “this Tribunal has jurisdiction only to adjudicate a
(1) concrete case alleging a violation of the Treaty by one Party . . . .”*" Otherwise, so
the U.S. theory goes, the dispute would be “abstract,”*? and the Tribunal would in effect

have been asked to give an advisory opinion or to exercise appellate or referral

% Senate Treaty Doc. 103-15, op cit supra.
* U.S. Memorial, p. 17 (emphasis added).
! Ibid., pp. 20-21; pp. 21, et seq.

% Ibid., “Preliminary Statement,” at p. 3.

13



30.

31.

jurisdiction — something that is not contemplated by the Treaty.*® But advisory, appellate
or referral jurisdiction is not at issue here. What is at issue is a difference of opinion — a
“dispute” — as to the meaning of a treaty provision. If the Parties to the Treaty had
intended to restrict the jurisdiction of arbitral tribunals established pursuant to Article 7 to
concrete cases, surely they would have stated this expressly.
But relevant the safeguard is not in a requirement that there be an alleged breach, but
rather in the requirement that there be a dispute between the Parties. If there is a dispute,
there is no question of an advisory opinion: the Tribunal is asked to resolve a concrete
dispute, as shown in section Il above.
The United States in its Memorial cites the 1954 decision of the Anglo-Italian
Conciliation Commission in Cases of Dual Nationality** as support for its contention that
this Tribunal lacks jurisdiction.® In fact, the Memorial states that this was the only case
the United States could find “that has squarely addressed the question before this tribunal
.. In that case, brought under the Treaty of Peace with Italy of 10 February 1947,
the United Kingdom requested that the commission interpret the meaning of a provision
of the peace treaty and the commission found that it lacked jurisdiction to do so.
Whether this case is in fact apposite will be examined presently. However, the Dual
Nationality case must be seen in context. In its search for cases that support its position
the United States may have overlooked, inter alia, the decision of another post-World
War 11 conciliation commission, that of the Italian-United States Conciliation
Commission in the Amabile case.*® There the Italian-United States Conciliation
Commission, established under Article 83 of the Treaty of Peace with Italy like the
commission in Cases of Dual Nationality, also interpreted Article 78 of that treaty. It
gave a general interpretation concerning the question of the types of evidence that
claimants could use to establish their claims and the weight to be given to such evidence,
“for the future guidance of the Agents of the two Governments . .. .”*® This is precisely
what the Government of Ecuador seeks in this case: an authoritative interpretation of

* Ibid., p. 20.

% Cases of Dual Nationality — Decision No. 22 of 8 May 1954, 14 UNRIAA p. 27 (2006).
% U.S. Memorial, p. 22.

% Ibid.
3749 UNTS p. 126.

% Amabile Case — Decision No. 11 of 25 June 1952, 14 UNRIAA p. 115 (2006).
¥ Ibid., at p. 123.

14



32.

33.

Article 11(7) of the BIT “for the future guidance of . . . the two Governments” and of
investor-State arbitration tribunals established under the Treaty.

Returning to Cases of Dual Nationality, that decision in fact provides little support for the
contention of the United States that this Tribunal lacks jurisdiction, because it is not
analogous to the present case. The jurisdiction of the Anglo-Italian Commission was
based on a tightly restricted compromissory clause contained in Article 83(2) of the
Treaty of Peace with Italy of 10 February 1947.*° That clause conferred jurisdiction upon
the Conciliation Commission established under Article 83(1) of the treaty only over
disputes concerning the “application or interpretation of Articles 75 and 78 and [various
Annexes and parts thereof] of the present Treaty . . . .” Those provisions required the
restoration by Italy of “all legal rights and interests in Italy of the United Nations and
their nationals,” including property. Thus, the Commission’s competence was limited
“to determining the disputes arising from claims presented according to the terms of
article 78 of the Peace Treaty . . ..”*" There is no corresponding restriction in Article VII
of the Treaty. More fundamentally, the underlying treaty in the Dual Nationality case
was multilateral, not bilateral as in the present case. In the view of the Commission, this
imposed an important constraint upon its freedom to adopt a general interpretation: “an
authentic interpretation would demand . . . the agreement of all the contracting parties . . .
"% In the present case, there is agreement, in the form of Article V11 of the Treaty, by
“all the contracting parties” — the United States and Ecuador — on the jurisdiction of this
Tribunal to render binding decisions on “the interpretation or application of the Treaty”.
The U.S. State Department put it succinctly: “The article constitutes each Party’s prior
consent to arbitration.”*® No other states will be affected by the Tribunal’s decision.
Thus the Cases of Dual Nationality decision does not seem to be apposite to the present
case. It is striking that this was the only case the United States could find that
purportedly supports its restrictive approach, and that the decision its exhaustive search
turned up is one in which the tribunal’s jurisdiction was confined to disputes concerning

certain specified provisions of the applicable multilateral treaty. Again, this is to be

%0 Op cit. supra.

* Cases of Dual Nationality, op cit. supra, p. 34.
“2 Ibid.
* U.S. Department of State, Article-by-Article Analysis of the Provisions of the Treaty, Article VII (State-State
Avrbitration), 7 Sept. 1993, Senate Treaty Doc. 103-15, Request of the Republic of Ecuador, Annex A.
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34.

35.

36.

contrasted with Article VII of the U.S.-Ecuador BIT, which confers arbitral jurisdiction
in relation to “[a]ny dispute concerning the interpretation or application of the Treaty”*
between the U.S. and Ecuador.

Having shown why the Dual Nationality commission believed it lacked jurisdiction to
decide a dispute of a general nature relating to the interpretation of a provision of the
Peace treaty, and why those considerations are not present in this case, it must be recalled
that the commission in Amabile did not consider itself to be so constrained in making
observations for the future guidance of the parties despite the fact that similar conditions
prevailed as in the Dual Nationality case.

There are a number of other decisions in which international tribunals have interpreted
treaty provisions in the absence of an allegation of breach.* It is not surprising that states
would seek such interpretations since, unlike the situation on the domestic level, there are
very few decisions or commentaries interpreting provisions of treaties, especially those
that are bilateral, to assist the parties and others interested in the agreements.

The PCIJ, for its part, gave such interpretations in several cases. A direct recognition of

1746

the possibility of “interpretations unconnected with concrete cases of application,”™ and

of the value thereof, was given by the PCI1J in the Case concerning Certain German
Interests in Polish Upper Silesia.*” There the Court stated as follows:

“[T]he objection based on the abstract character of the question which
forms the subject of submission No. 1 is likewise ill-founded. Article 14 of the
Covenant gives the Court power to ‘hear and determine any dispute of an
international character which the Parties thereto submit to it’. There are
numerous clauses giving the Court compulsory jurisdiction in questions of the
interpretation and application of a treaty, and these clauses, amongst which is
included Article 23 of the Geneva Convention, appear also to cover
interpretations unconnected with concrete cases of application. Moreover, there
is no lack of clauses which refer solely to the interpretation of a treaty; for
example, letter a of paragraph 2 of Article 36 of the Court’s Statute.”® There

“ Treaty, Article VII(1) (emphasis added).

*® See, e.g., Interpretation of Paragraph 4 of the Annex Following Article 179 of the Treaty of Neuilly, Judgment
No. 4, P.C.I1.J., Ser. A, No. 3, September 12, 1924, p. 4; Rights of Nationals of The United States of America in
Morocco, 1952 ICJ Rep. p. 176, judgment of 27 August 1952; Pensions of Officials of the Saar Territory, Award of
September 4, 1934, 3 UNRIAA p. 1553; Iran-U.S. Claims Tribunal, Case No. A/2, Decision No. DEC 1-A2-FT, 1-
Iran.U.S.C.T.R. p. 101; Iran-U.S. Claims Tribunal, Case A17, United States of America v. The Islamic Republic of
Iran, Decision No. DEC 37-A17-FT, June 18, 1985.

“® Certain German Interests in Polish Upper Silesia, Merits, Judgment No. 7, P.C.1.J., Ser. A, No. 7, p. 17, at p. 18.

" 1bid.

*® This is also true in the case of Article 36(2)(a) of the ICJ’s Statute. (Author’s footnote.)
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seems to be no reason why States should not be able to ask the Court to give an
abstract interpretation of a treaty; rather would it appear that this is one of the
most important functions which it can fulfill. It has, in fact, already had occasion
to do so in Judgment No. 3 [Treaty of Neuilly*].

Article 59 of the Statute,® which has been cited by Poland, does not
exclude purely declaratory judgments. The object of this article is simply to
prevent legal principles accepted by the Court in a particular case from being
binding upon other States or in other disputes. It should also be noted that the
possibility of a judgment having a purely declaratory effect has been foreseen in
Avrticle 63 of the Statute,” as well as in Article 36 already mentioned.”

37. Thus the PCIJ simply gave the term “interpretation”, when appearing in a jurisdictional
provision, its natural meaning: the tribunal in question has jurisdiction to interpret a treaty
provision when the interpretation is unconnected with a concrete case. The Court also,
and importantly for the present case, recognized that “giv[ing] an abstract interpretation
of a treaty” would appear to be “one of the most important functions which it can fulfill.”
The same is true of the Tribunal in this case.

38. In the Case concerning Rights of Nationals of The United States of America in
Morocco,”® the ICJ had no difficulty with the fact that France, in its submissions, asked
the Court to interpret treaty provisions without alleging any breach of obligations under
the applicable treaties. The dispute, or controversy, concerned different interpretations of
provisions (most-favored-nation clauses) of the relevant treaties, as is the case in the
present arbitration.

39. Finally it should be noted that well-known claims tribunals have also asserted jurisdiction
over purely interpretive disputes. This is the case with the Iran-United States Claims
Tribunal, which has taken this step in at least two cases.>

40. The cases referred to in the foregoing paragraphs show that it is accepted in international,

state-to-state, adjudication that courts and tribunals may assert jurisdiction in cases

“® Interpretation of Paragraph 4 of the Annex Following Article 179 of the Treaty of Neuilly, Judgment No. 4,
P.C.1.J., Ser. A, No. 3, September 12", 1924, p. 4.

%0 This is also true in the case of Article 59 of the ICJ’s Statute. (Author’s footnote.)

*! This is also true in the case of Article 63 of the ICJ’s Statute. (Author’s footnote.)

%2 Certain German Interests in Polish Upper Silesia, Merits, op. cit. supra, pp. 18-19 (emphasis added).

%%1952 ICJ Rep. p. 176, judgment of 27 August 1952.

** See the Tribunal’s decisions in cases A2 and A17: Request for interpretation: Jurisdiction of the Tribunal with
respect to claims by the Islamic Republic of Iran against nationals of the United States of America, Case No. A/2,
Decision No. DEC 1-A2-FT, 1-Iran.U.S.C.T.R. p. 101; and Iran-U.S. Claims Tribunal, Case A17, United States of
America v. The Islamic Republic of Iran, Decision No. DEC 37-A17-FT, June 18, 1985.
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involving only interpretation of treaty provisions without any breach thereof. Indeed,
international tribunals often do this without question, as a matter of routine. Doubtless
most cases involve an alleged breach of obligation rather than a request for pure
interpretation of a treaty. But the fact that the latter cases are in the minority should not

be taken as an indication that international tribunals are not competent to decide them.
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41.

42.

43.

V. The Dispute is Sufficiently Concrete to be Resolved by the Tribunal

It will be evident from what has been said in the two previous sections that concreteness
of the dispute is not an issue in this case. The dispute is about the correct interpretation
of Article 11(7) of the Treaty: Ecuador believes it incorporates standards of customary
international law relating to the avoidance of denial of justice, while the United States, by
its conduct, has put this interpretation in issue, as discussed in section I11 above. The
parties will have ample opportunity to refine their positions further during the pleading
process in the arbitration. But there is no doubt concerning what this dispute is about.

As shown earlier, there is no requirement in international practice that a dispute relate to
“a ‘concrete case’ alleging a treaty violation.”® As support for the proposition that this is
a sine qua non for the Tribunal’s jurisdiction under Article V1I(1) of the Treaty, the
United States cites the Anglo-Italian Conciliation Commission’s decision in the Dual
Nationality Cases,”® shown above to be inapposite to the present case, the Northern
Cameroons judgment of the 1CJ,>" the World Trade Organizations dispute settlement
system,® decisions of investor-State and other ad hoc tribunals,*® and its own practice.®
Remarkably, the United States evidently could not find any decisions of the PCI1J or more
than the one judgment of the ICJ that support its position. This is perhaps
understandable, however, because as suggested earlier, states more often bring cases to
the World Court that arise out of alleged breaches than those calling for an interpretation
of a treaty. But such a phenomenon should not lead to the conclusion that the latter class
of cases cannot be brought before international tribunals.

It would unduly prolong the present opinion to examine all of the decisions cited by the
United States, in view of the cases reviewed above. However, a few words should be
said about Northern Cameroons, to correct the impression that may have been left by the

brief treatment of it in the Memorial of the United States.

%% U.S. Memorial, heading 2, at p. 21.
% Ibid., p. 22.

> Ibid., p. 23.

%8 |bid., p. 24.

* |bid., pp. 24-26.

% Ipid., pp. 26-27.
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44. Northern Cameroons was a case brought by the Republic of Cameroon seeking a
declaratory judgment stating that prior to the termination of the Trusteeship Agreement
relating to the Northern Cameroons the United Kingdom had breached its provisions.
The Court found that it could, in an appropriate case, issue such a judgment, but that it
must have a continuing applicability. In the present case, the applicable treaty was no
longer in force. The Court therefore decided not to proceed further in the case.

45. The discussion of this case by the United States omits this crucial factual context, leaving
the impression that the case is factually apposite to the present one. This not being so,
the Court’s pronouncements concerning the need for an actual controversy “at the time of
the adjudication” takes on an entirely different complexion.

46. In contrast to Northern Cameroons, there is a current controversy in the present case, and
a decision of this Tribunal would have a continuing applicability — that is in fact the
reason Ecuador is seeking such a decision. But the Court in Northern Cameroons could
not have better described the situation in the present case when it referred to the kind of
circumstances in which it would have proceeded further in the case, namely, those in
which its judgment “can affect existing legal rights or obligations of the parties, thus
removing uncertainty from their legal relations.”®* The Court referred to these
circumstances as “essentials of the judicial function.”®

47. In sum, the dispute brought before the Tribunal by Ecuador is concrete, and none of the

authority cited by the United States casts doubt on that proposition.

81 Case Concerning the Northern Cameroons (Cameroon v. United Kingdom), Preliminary Objections, Judgment of
2 December 1963, ICJ Reports 1963, p. 15 at p. 34.
%2 Ibid.
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V1. Conclusions

48. For the reasons and on the basis of the authority set out above, it may be concluded that:

a. The requirements for the existence of a “dispute” have been met in this case;

b. The Tribunal has jurisdiction to resolve the dispute between the Parties
concerning the interpretation of the Treaty, without the need for any allegation of
breach thereof; and

c. The dispute between the Parties is sufficiently concrete to be resolved by the

Tribunal.

Respectfully submitted,

Stephen C. McCaffrey
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