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PROCEEDI NGS
ok ok * k%

ARBI TRATOR BULL: Ckay. Let ne call
proceedings to order. This is PCA Case No.

2018- 54, Tennant Energy, LLC and Governnent of
Canada. M nane is Cavinder Bull. 1'mthe
presiding arbitrator. Joining us by video, ny
col | eagues, M. Doak Bi shop and Sir Dani el

Bethl ehem And | think parties can see both of
themon the screens. To ny left is the tribunal
secretary, Ms. Christel Tham

And | wonder if | mght get soneone
fromthe Caimant's side to introduce those
present for the Cai mant, please.

MR. APPLETON: The first test of the
day. Very good. Good norning. And I'd like to
t hank you, M. President, and also to the other
menbers of the Tribunal. [|'mBarry Appl eton.
Joining me on behalf of the Caimant this norning,
that is Tennant Energy, LLC, first is our client
representative, M. John Pennie.

MR, PENNI E: Good norni ng.

Veritext Legal Solutions
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MR, APPLETON. Then | have Ben Love
beside me. And on the other side is M. Ed
Mul lins, and | believe on the tel ephone we have
Lillian De Pena in our offices in Toronto.

| don't know that she's there, |
bel i eve she's been nuted, but |I'mgoing to assune
t hat we've connected to her.

M5. THAM Yes. | believe we have
connected to her.

MR, APPLETON: Well, then we won't
wait. |'msure she's there.

ARBI TRATOR BULL: Thank you very
much, M. Appl eton.

And then for the Respondent,
pl ease.

M5. DI PI ERDOVENI CO  Thank you.
Just a small housekeeping matter as well. | am

hopi ng that we could al so have the benefit of being

able to see the arbitrators. It would be quite
difficult for us to speak to the screen, | think.
But ny nane is Lori Di Pierdonenico. | apol ogize.

| hate to start with a technical matter, but |
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woul d al so |ike the benefit of seeing them

So I'I'l start with our |egal team
| have Maria Cristina Harris here to nmy right and
Ms. Susanna Kam Qur two paral egals at the Trade
Law Bureau are Darian Bakel aar, as well as
M. Ben Tait. | have as well M. Saroja
Kuruganty, she's counsel with the Mnistry of the
Attorney Ceneral, and to her side is Ms. Jennifer
Kacaba, al so counsel -- senior counsel.

ARBI TRATOR BULL: Al right.

MS. DI PIERDOVENI CO And so we, as
wel |, have two open |ines for Canada; one going to
OGtawa and one, | think, to Toronto. And we can

wal k through the list of introductions or | can

just refer you -- | believe it's in the sleeve of
your binders -- those that will be joining. It's
quite a cast of characters. [|'m happy to wal k

through it or we can refer to the |ist.

ARBI TRATOR BULL: Well, if it's as
witten on the list, then that's fine.

MS. DI Pl ERDOVENI CO  Yes.

| do believe that --

Veritext Legal Solutions
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MR APPLETON: Excuse ne. |Is
everyone on the list in that roon?

Do you know t hat ?

M5. DI PIERDOMENI CO.  There is one
person who's -- well, there's two people who's not
there. One is absent due to sickness and the other
one will be late, both representatives of the
Gover nnent of Canada.

MR MIULLINS: | think he just neans
for the record if we just know who's --

M5. DI PIERDOVENICO No, that's --
that's fair. | had assumed everyone woul d be here
this norning, but those are the two absences t hat
|'ve been made aware of.

MR, APPLETON. Do you know who they
are so we can make a note of it?

M5. DI PIERDOVENICO Yes. W have
Ms. Julie Boisvert, representative for the
Gover nnment of Canada, she will be |ate.

MR. APPLETON:. Yes.

M5. DI PI ERDOVENI CO  And Ms. Renaude

Bender will not nmake it today.
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MR APPLETON: But, otherw se, we can
just assune that everyone on the list is there?

M5. DI Pl ERDOVENI CO  Yes.

ARBI TRATOR BULL: Could I --

M5. DI PIERDOMENI CO.  To the extent
that |I'm nmade aware throughout the day that people
have not nmade it, | will be sure to update
everyone, but for now, those are the people that
have indicated that they cannot nmake it or will be
| at e.

ARBI TRATOR BULL: Thank you.

| have a question. Do | -- is your
surnane Pierdonenico or is it with the "Di" at
t he begi nni ng?

M5. DI PIERDOVENICO It's with a
"Di" at the beginning, yes.

ARBI TRATOR BULL: | just want to nake
sure | try and address you in the appropriate
manner. Thank you.

MR, MULLINS: | was wondering, is it
possi bl e that we could get that screen up here? |Is

that technically inpossible? Because that would
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then all ow everybody to see --

M5. THAM Whuld you |i ke the video
conference also to be --

MR, MULLINS: Well, that way then
Canada could see the -- | think they'Il --

M5. DI PIERDOVENICO Well, it's now
oper ati onal .

MR, MULLINS: CGot it. I'msorry.
It's fine.

ARBI TRATOR BULL: Thank you for the
I ntroductions. And one thing that | wanted to say
before we dive into the schedule that we' ve set out
for our work today, is that at the end of that
schedul e, | expect that we should spend a few
m nutes | ooking at the procedure schedule that's
attached to the draft procedural order nunber one.

And also in particular, perhaps to
look a little ahead to possible hearing dates
that we m ght have to set aside. And if we can
make sonme progress on that at the end of the day,
| think that woul d be useful

G herwise, | would like to start
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straight away with Agenda ItemNo. 1. | would

| i ke to encourage parties right off fromthe
start that the Tribunal is quite serious about

all that it does, and we're starting with the
timngs that we've given the parties because we
like to be efficient wwth the use of our tine and
the use of your tine.

So wth that said, Agenda Item No.
1 conmes up first. And each party will have five
mnutes to brief -- to briefly speak to their
case. And | think it would be appropriate to ask
the Claimant to go first and then for the
Respondent to cone on after that.

So over to you, Cainmants.

MR, APPLETON. We'll just wait for
the noise to stop. | think this is appropriate.
m ght be able to begin.

ARBI TRATOR BULL: Yes.

MR. APPLETON: Yes.

Thank you very nuch, M. President.
We're going to just very briefly want to address

two key points with respect to this matter. The

Veritext Legal Solutions
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first is that the Investor, Tennant Energy,
brought its claimtwo years ago, June 1st, 2017,
and that Caimants in international arbitration
generally would Iike to have a situation where
their cases are heard in an expeditious fashion.

We have no interest in delay. W
don't seek delay. W seek a fair process which
requires certain steps to be taken, of course,
but it's taken a very long tine to have this
matter put onto the process. And we wanted to
make note of that. M client is here and he
rem nds ne of that frequently. And I want to
make sure that we're very clear about that.

Second of all, as you're aware,
there is an issue that is going to cone up and
it's going to be briefed with respect to
potential issue of jurisdiction.

We believe that at the outset, that
we sinply cannot understand or conprehend how
there could be tenporal jurisdictional issues
given the fact that the clai mwas bought on June

the 1st, 2017, that neans that a three-year

Veritext Legal Solutions
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deadl i ne under the NAFTA, and we're told it's
tenporal, would be June the 1st, 2014, and that
the first date that you coul d possibly know
information that would lead to this case, and
it's pleaded by the Investor in this case, would
be on June the 4th, 2017, with the bulk of the

i nformation com ng in January of 2015 -- excuse
me, that was June of 2014, June the 4th, and with
the bulk of the information comng froma rel ease
fromthe PCA in January of 2015 and April of

2015.

So wi thout any question, there are
clearly issues that are in this case that are
focused entirely on matters that arise within
three years. But we cannot see how it would be
reasonable to be able to presune that there would
be a tenporal defect of jurisdiction.

Now we wi || see when we get the
statenent of defense, so we'll understand what
that is, there will be pleadings, and we can go
there, but we wanted to nmake sure that the

Tri bunal was aware of our concerns about dilatory

Veritext Legal Solutions
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and del aying tactics and we believe that there
are others that are already in the works here
that woul d take the process here outside of the
efficient expeditious process the international
arbitration provides.

So with that, we're happy to cede
the floor to our friends fromthe Governnent of
Canada. W wanted to nmake sure that this wasn't
m ssed in the process of today's hearing.

ARBI TRATOR BULL: Thank you,

M. Appl et on.

Open to the Respondent.

M5. DI PI ERDOVENI CO  Thank you,
M. Chai r man.

I'"d like to thank M. Appleton for
his prelimnary coments on the substance of the
time bar; however, we are here today because
we're not tal king about substantive issues, but
rather, we're here for a procedural neeting and
to adopt a procedural order and a confidentiality
order.

But with that being said, we wanted

Veritext Legal Solutions
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to stress that in our view, the biggest
procedural issue that this Tribunal has to
address is the bifurcation of the proceedings to
hol d a separate jurisdictional phase to consider
Canada's jurisdictional objections in this

di spute, including the tinme bar.

This case is manifestly tine
barred, in our view, and for this reason, it
should be dismssed inits entirety.

Keeping that in mnd, and in order
to allow the parties to resolve the renaining
i ssues efficiently, Canada intends to limt its
presentations to the itenms on the agenda, which
are specifically circunscribed by the Tribunal in
its email of May 28th, 2019.

| will now briefly summari ze
Canada's position on those issues. Let ne turn
to the second agenda item the | egal seat of
arbitration. As ny colleague, Ms. Maria Cristina
Harris, will explain during her presentation, on
the seat of arbitration, based on the applicable

| aw and the facts of this case, we consi der

Veritext Legal Solutions
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Toronto, Ontario to be the nost suitable |egal
seat .

We are of the view that the
Claimant's potential request to obtain
third-party evidence in the United States should
not outwei gh Canada's equal concern that it may
al so require support of the local courts in this
arbitration.

Case law on the proximty of
evidence criteria has al nost al ways | ooked to the
| ocation of the neasure of the majority of the
potential w tnesses.

My col | eague, Ms. Susanna Kam wl|
explain the issues concerning the third item
agenda, which is the transparency provision,
which is in sonme ways related to confidentiality
I n these proceedi ngs.

First, Canada's proposal on
transparency is based on the principles of
transparency in the NAFTA Free Trade Commi ssi ons'
July 31st, 2001 binding notes of interpretation.

It is also consistent with Canada's donestic | egal

Veritext Legal Solutions
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obligations to provide Canada with public access to
any document under its control subject to
protection of confidential informtion.

Second, it is Canada's view that
non- di sputi ng NAFTA parties nust have access to
docunents filed in these proceedings and that they
are entitled to observe the disputing parties
subm ssion on NAFTA as they are pled at a hearing.

Finally on the topic of transparency,
we request that the C ainmant provi de Canada and the
Tribunal with all docunents upon which it relies in
its notice of arbitration. It is a fundanmenta
i ssue of fairness that Canada access docunents upon
which the Claimant relies to allege its case.
Moreover, the Claimant's failure to produce these
docunments has already led to delays in the
publication of the notice of arbitration.

Wth respect to the fourth agenda
item | will explain that Canada intends a robust
confidentiality order that ensures transparency,
protection of confidential information, and that

does not result in unreasonabl e and unwarrant ed

Veritext Legal Solutions
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delays to this arbitration process. These
proceedi ngs must have only one set of
confidentiality rules over which this Tribunal has
full oversight.

Canada' s proposed confidentiality
order ensures that all docunents introduced by a
party are redacted by the sane standard. This is
not oppressive, as clainmed by the dai mant, but
standard practice.

The European Union General Data
Protection Regul ation has no place in a
confidentiality order governing NAFTA Chapter
El even proceedi ngs.

And, finally, the Tribunal has
requested any parties' subm ssions on procedure
related to interimneasures. Canada is satisfied
Wi th the process that is set out for interim
measures for these proceedi ngs and we do not seek
any changes to the procedural calendar in this
regard.

This summari zes our position on the

agenda itens today. Thank you.

Veritext Legal Solutions
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ARBI TRATOR BULL: Thank you.

Then let's nove into Agenda |Item
No. 2, which is the seat of the arbitration. And
on this issue, | was going to invite the
Claimants to speak first and then the
Respondent s.

MR. MULLINS: Good norning. |'Il be
taking this for the Caimant, this issue.

| think through sonme agreenent on
the law, just in terns of the application of it
here, Article 1130 requires a seat to be in
either Canada, U. S. or Mexico. And no one is
argui ng we should be going to Mexico. So the
i ssue i s should we have these hearings in Canada
or here in the United States where we're having
t hi s hearing.

And |'ve reviewed the Canadi an
subm ssions. And if you believe them
essentially any tinme that they' re brought in a
NAFTA arbitration, they seemto believe that the
seat should be in Canada. That seens to be |ike

a standard, you know, sinple rule there, but that

Veritext Legal Solutions
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t he governnent should be -- try the arbitration
where they' re being charged the violations of the
treaty. That can't be the case, that certainly
is not fair, it's not consistent with neutrality.
And it's not true here.

| f the Panel wi shes to maintain
neutrality, the best place would be to not place
the hearing -- the final hearings where the
chal | enged governnent is |located and is based.

And if we | ook at the UNCI TRAL
trial notes, and Canada has asked us, it's -- |f
we look at the law, and it's very interesting,

t here's agai n consi stency.

Canada concedes, in fact, that the
| aw of the United States and in Canada is
simlar, and actually al nost very clear, a
protection of the confirmation of the vacatur
procedures of award. But there's a significant
di fference.

And one of the things that they
| ook at is the court intervention in the course

of arbitral proceedings. That is a critical part

Veritext Legal Solutions
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of the issue. And, in fact, Counsel |just
menti oned that she's concerned about having the
ability of court intervention. And so while we
both agree that the protection of the award in
NAFTA, where both parties of the New York
Convention, et cetera, is fine, but the real
difference, the mgjor difference between the
Canadi an UNCI TRAL Model and the Feder al
Arbitration Act is the ability of the party to
seek vacatur or even confirmation of an interim
awar d.

And we think that this is a
critical point here, so when we tal k about a
case- by-case analysis, we do think in this
particul ar case, it suggests that the arbitration
hearing should not be held in Canada. And so the
significance difference is pursuant to the
UNCI TRAL Mbdel Law that Canada has adopted, the
Court can, and should, enforce the interim
awards. The Federal Arbitration Act has no such
provi si on.

And we just heard this norning that

Veritext Legal Solutions
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Canada i s vehenent, and assum ng that they
prevail on this of having the jurisdictional
phase. If it turns out, which we believe wll
happen, that they fail on that, and the Court --
and the Tribunal finds jurisdiction, that wll
then allow Canada to go to court in Canada to
seek to vacate that ruling.

And then what happens? W're in a
situation where while we're trying to go forward
in this arbitration, they're in court trying to
vacate the award. And what woul d happen if then
the -- Canada then goes beyond that and says,
"Well, | want you to stay this arbitration in
court while we seek to vacate the ruling on
jurisdiction"?

|"'mnot trying to presuppose that
we're going to prevail on any particul ar issue,
" mjust saying that we don't have these problens
in the United States on the Federal Arbitration
Act .

And given that -- there's clearly,

you know, an agenda of trying to have, you know,

Veritext Legal Solutions
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t hese bifurcations of different issues, and
Canada has tal ked about other interimrelief that
it will seek, we don't think that the kind of
segnent ed procedures that are set forth in the
interim-- in the UNCI TRAL Model Law in Canada
makes sense here. And for that major reason, we
do think that the -- that the | ocation of the
heari ng should be in the United States.

But in addition, as we also noted
in our brief, we also have a serious concern
about the collection of evidence. Just like in
the Mesa arbitration award -- or order, rather,
it was the Panel there decided that the nobst
appropriate place to have the hearing would be in
the United States because of the access to
evi dence there.

As we pointed out, one of the major
I ssues in our case is that Canada, in
i npl ementing this FIT program gave speci al
attention to an international power conpany, a
conpany in Canada, which is now owned by a

forei gn conpany Engi e Energy, which has offices

Veritext Legal Solutions
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all over the United States, we feel that both due
to 28 USC 1782, and the FAA, that we will need to
seek evidence and testinony there.

In addition, one of the main
conpetitors of our client in this programwas a
conpany cal |l ed NextEra based in South Florida,
t hey kept track of all of the issues that were
going on in this bid program and we think wll
be needi ng evidence there, just as like we had to
t ake evidence in the Mesa program

You know, for this part, they talk
about the evidence and the w tnesses in Canada.
Qur assunption is that they al so work for Canada
and that they can bring these people here. |If
there's sonebody el se that they think they're
going to take evidence of, | haven't seen it in
their briefings and would be interested to know
that. So at this point, we believe that they're
capabl e, as they were here today, to bring
everyone in to have a hearing here in the United
St at es.

If it turns out, you know all

Veritext Legal Solutions
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things are equal, and they say that law is the
same, why would we do it in the United States or
in Canada, if we say there's going to be evidence
and maybe third parties in both places, what's
the nost fair and neutral place to do it?

It's where the chall enged
government resides or is it in another country?
And then the UPS and the Merrill Panels deci ded
the fair thing, the neutral thing, would be to
not have the investor go back to the country
where it feels that it's been wonged to have the
arbitration there. Separating the review ng
court fromthe jurisdiction fromthe -- under
review preserves neutrality, we think is
| mportant.

We certainly were able to all get
here to D.C. without a problem And there's --
certainly law here is -- it protects the rights
of both parties. Mam we also suggest is
anot her | ocation, one of the top international
arbitration centers.

| just tried an internationa

Veritext Legal Solutions
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arbitration in a new center we have there in
Mam, and it worked out fine. The hotel rates,
the flights are all available in the United
States. Everybody was able to get here pretty
easily. And you don't have the goods and
services tax that's available -- or that's
required in Canada. W suggest that the best

| ocation for this hearing to be in the United

St ates.

If there's any other -- the only
thing that 1'd like -- if there's a chance to
rebut, | still don't know where the evidence

woul d be outside because | haven't heard that.
So if there's a chance -- I'll have a chance to
rebut, but 1'll reserve that if | could.

ARBI TRATOR BULL: Thank you,
M. Millins.

Let nme then invite Ms. Harris, is
It, who's going to speak to this issue?

Over to you.

M5. HARRI'S: Thank you.

So just a question. |'m assum ng
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then, right now | can present on the seat of
arbitration, Canada's position, and then we'll

have an opportunity to reply in a separate tine

to --
ARBI TRATOR BULL: Yes, that's right.
M5. HARRIS: Okay. Thank you.
So good norning, Menbers of the
Tribunal. So | wll be speaking on the seat of

arbitration.

As you are aware from Canada's
written subm ssions, which you have in front of
you, at Tabs 5, 6, and 8 of your material,
Canada's position is that the facts of this case
and applicable | aw weigh heavily in favor of
Toronto as the nost appropriate | egal seat or
pl ace of arbitration and not Mam, Florida or
other U S. locations that the O aimant points to,
as bei ng conveni ent, such as Washington, D.C. or
Houst on, Texas.

I n support of Canada's argunents
that Toronto, Ontario is the nost appropriate

| egal seat for this arbitration, I will focus on
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three of the factors set out in paragraphs 29 and
30 of the UNCITRAL trial notes on organizing
arbitral proceedi ngs, which Canada has referred
inits witten subm ssions and that are at Tab 9.

First, I will speak about the
suitability of the arbitration |aw at the place
of arbitration, Factor A of paragraph 29, to
explain why the law on arbitral procedure in
Canada is suitable and provides a well -devel oped
and nodern | egal franework for the conduct of
I nternational arbitrations.

Second, | will discuss the | aw
jurisprudence and practices at the place of
arbitration, Factor B of paragraph 29, to
denonstrate that Canadi an courts are highly
deferential to specialize NAFTA Chapter El even
tribunals and are limted by a set of narrow
grounds when reviewi ng awards issued by them

Third, I wll touch on the |ocation
of the subject matter in dispute and proximty of
evi dence, Factor C of paragraph 30, to enphasize

that the facts of this case are undeni ably
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centered in Ontario and that overwhel m ngly
rel evant wi tnesses, docunments and experts will be
| ocated in or close to Toronto.

First, the law in arbitral
procedure in Canada is suitable. Both Ontario
and Canada at the federal |evel are jurisdictions
t hat have adopted the UNCI TRAL Mbodel Law on
I nternational comercial arbitration

Specifically the Federal Conmerci al
Arbitration Act and the Ontario Internationa
Commercial Arbitration Act have incorporated the
Model Law. Both are at Tabs 10 and 11 of your
materials. As such, the law in arbitral
proceedings is consistent with international
| egal standards.

On the contrary, although sone U. S.
states, including Florida, have adopted statutes
based on the UNCI TRAL Mbdel Law on a state |evel,
the Federal Arbitration Act has not and is,

I ndeed, quite different.
This is not to say that U S. |aw on

arbitral proceedings is unsuitable, but rather
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that it may provide less certainty. \Wether
state or federal |law would apply to this
arbitration is unclear.

Additionally, having a | egal seat
may provide uncertainty as to venue. Canada
experienced this firsthand in the Mesa Chapter
El even NAFTA arbitration, a case very simlar to
this one. In Msa, even though Mam , Florida
was chosen as the | egal seat, when the C ai mant
petitioned to vacate the arbitration award, it
did not go to the federal district courts of the
El eventh Crcuit, which Mam is in, but rather
chose to file the petition at the district court
for the District of Colunbia.

As such, even though it was the
claimant in Mesa that pushed for the | egal seat
to be in Mam, it then resorted to what it
believed was a nore favorable U. S. jurisdiction
for its vacatur petition. Therefore, even if
Mam was to be chosen as the seat, there is no
guar ant ee that subsequent proceedings related to

this arbitration will remain in that
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jurisdiction.

This type of uncertainty should be
avoi ded, and having the |l egal seat in Toronto
woul d nmean that the applicable | aw was both cl ear
and in line with international |egal standards.

This brings ne to ny second point.
Because federal and Ontario | aw are based on the
Model Law, courts in both jurisdictions wll
apply the narrow and specific grounds set out in
Article 34(2) when review ng an application to
set aside an award.

Article 34(2) is set out on page 16
of Tab 11 of your materials. |In this regard,
there is no uncertainty as to which grounds are
appl i cabl e when awards are revi ewed, whether at
the federal or provincial |evel.

To return to Canada's experience in
Mesa's vacatur petition, one of the prelimnary
| ssues that was discussed by the court was the
controlling choice of |law, specifically whether
the precedent of the Eleventh Grcuit or the D C

Circuit applied.
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Thi s was rel evant, because under
El eventh Circuit precedent, the grounds for
vacating an award in Section 10 of the Federal
Arbitration Act, did not apply to a foreign
arbitral award, nor was the additional ground of
mani fest disregard of the | aw avail able. Under
DC Circuit precedent, this was not the case.

Al t hough, the court noted that it
did not need to actually decide the issue,
because under either circuit's law, the vacatur
petition would fail, it devoted al nost four pages
of a 22-page decision to this question.

Such a situation would be avoi ded
if the | egal seat was Toronto, because the
grounds for set-aside in Ontario and federally
are identical and based on the Mdel Law
Whet her there may exi st an additional ground for
set-aside is not the question.

The record shows the Canadi an
courts have vast experience in review ng NAFTA
Chapt er El even awards. They acknow edge the

narrow grounds provided by the Mddel Law on which
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an award can be set aside, and they exercise
restraint and are cautious not to interfere with
t he deci sions of specialized NAFTA tribunal s.

To speak to ny third point, the
| ocation of the evidence and the subject matter
i n dispute should be a decisive factor in
choosing Toronto as the | egal seat. Several
NAFTA Chapter Eleven tribunals have held that the
| ocation of the subject matter is the place where
t he chal | enge neasure was taken.

In this matter, the only neasures
bei ng chal | enged are those of the Governnment of
Ontario, and as such, Toronto, as the capital of
the province, is the jurisdiction with the nost
signi ficant connection to the subject matter of
this dispute.

As the |l ocation of the Governnent
of Ontario, the rel evant governnent departnents,
W t nesses, docunents, and experts wll
overwhel mngly be located in or close to Toronto.

On the contrary, the aimant's

position that Mam, Florida should be chosen as
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the seat of arbitration is based nerely on an
assertion that it may need to obtain evidence
fromthird parties located in the U S., and that
judicial assistance in the U S. wll be necessary
to obtain this evidence. However, choosing a
seat of arbitration in Canada does not foreclose
the Claimant's ability to resort to U S. lawto
obtain third-party evidence in the U S

Section 1782 of Title 28 of the
United States Code referred to by the d ai mant,
and referenced at Tab 12, provides that a
district court where a person resides may order
the person to give evidence in a foreign or
i nternational tribunal or upon the application of
any interested person.

If a US. seat of arbitration were
to be chosen, Canada, on the other hand, does not
have anal ogous | egislation that would all ow a
tribunal seated in the United States to directly
obtain the assistance of Canadian courts in
gat hering evidence | ocated in Canada.

|f Toronto is chosen as the seat of
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arbitration, the Caimnt, and even Canada, coul d
have recourse to Section 1782 to obtain any

rel evant third-party evidence in the US. if it

I ndeed exists. And because Toronto is the
jurisdiction where nost of the evidence is |ocated,
both the O ai mant and Canada, and this Tribunal,
woul d nore easily be able to seek the assistance of
Ontario courts in obtaining evidence should the
need ari se.

The reality of the matter is that the
nmeasures bei ng chal |l enged were adopted years ago
and it may very well be that Canada is no |onger in
control of evidence that may be relevant to the
chal | enged neasures. Choosing Toronto woul d not
prejudice the C ai nant.

As a final point, it is Canada's
position that if the C aimant does seek to obtain
evidence fromthird parties, rules of procedural
fairness require that it nust do so under the
supervi sion and by order of the Tribunal. This is
I n accordance with Article 3(9) of the IBA rules on

the taking of evidence at Tab 13, and ensures that
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the parties are treated with equality. Indeed this
is a requirenment that Canada woul d al so be subj ect
t 0.

So to conclude, although Canada is by
no neans saying that U S. arbitration |aw is not
suitable and that U. S. courts are not deferential.
If this Tribunal has to choose between M am,

Fl orida and Toronto, Ontario, Toronto should be the
| ogi cal choice.

In our view, Canada's arbitration |aw
Is slightly nore suitable because it provides
certainty as to the applicable Iaw. The grounds
for set-aside before Ontario federal courts are
clear and there is no uncertainty as to the
application of additional grounds for set-aside.

To tip the bal ance, Toronto is the
jurisdiction nost closely connected to the facts of
thi s dispute.

Subj ect to any questions the Tribunal
may have, that's Canada's position on the seat of
arbitration.

ARBI TRATOR BULL: Thank you,
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Ms. Harris.

MR, MULLINS: Can | get a short
rebuttal? |Is that --

ARBI TRATOR BULL: Yes, you have five
m nut es.

MR. MULLINS: Oh, | have plenty of
time. Don't tell a |awer you have nore tine.

|"mquite surprised by the
argunents by Canada that -- |'mhearing that, you
know -- well, they started out saying how nuch
better Canada's arbitration law is better than
the U S., and then this conception, well, it's
only slightly better. That's not what was
bri ef ed.

What Canada told us on page 8 of
their briefings is that, "NAFTA tribunals" --
this is page 8, "NAFTA tribunals have regularly
selected jurisdictions in Canada or United States
as appropriate place of arbitration as well when
assessing the suitability of the arbitration |aw
bet ween Canada and the United States, the

tribunals have usually considered both to be
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equally suitable in terns of the Iaw on arbitral
procedure enforcenent.”

And | -- not just ny patriotic
thing of defending ny country, but the law in the
United States is just as suitable, just as great,
and it protects arbitration awards. | can point
to plenty of cases where international
arbitration awards -- treaty awards have been
confirmed in the United States.

What was not addressed, which
rai sed, was the specter where -- where Canadi an
| aw actually is not as good as U. S. | aw, because
under Canadi an | aw, there could be disruption of
this Tribunal with the ability of Canada, or our
client, to go to court to try to confirmor
vacate interimawards, which is not permtted
under the FAA. And we think the uncertainty is
on the Canadi an side and not on the U S. side.

Their tal k about what happened in
Mesa, what was not tal ked about Mesa is that yes,
we did seek to vacate the award and Canada won.

There was no harmto them W went to the D.C.
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Circuit. The law was different, but at the end
of the day, manifest disregard is not a very,
very strong elenent. | think it's a bogeyman
that people are scared of, that frankly is not
very frightening. It doesn't work. It didn't
work in Mesa, and | don't suspect it'll work --
it just doesn't.

And at the end of the day, the --
there's no disruption between state and federa
preenption of -- state and federal |aw, the
federal |aw preenpts the state law. And so the
Federal Arbitration Act under the treaty would --
woul d govern the confirmation of any award or the
vacat ur of any award.

And this idea, well, there was sone
confusi on about D.C. or the Eleventh Circuit |aw,
that was a confusion brought in by Canada, Mesa.
That no one really argued that was an issue. In
fact, my wwfe and | wote an article about that.
The laws in the circuits can be different. You
don't go to a circuit -- what they were trying to

argue is, if | gotothe D.C. Grcuit, | should
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be applying Eleventh Crcuit law. It was frankly
a pretty frivolous argunment, and it was not --
not right. And that's not really the issue.

The other thing | chall enged Canada
i n our argunents was to tell us where the

third-party evidence was in Canada that we

were -- you know, that they were going to use. |
still haven't heard any. | keep on hearing about
that there's going to be -- the witnesses in

Canada, presumably, all work for the governnent,
experts. They can go anywhere. R ght? | don't
suspect we're going to put a hearing just because
of the experts.

What we are concerned about, we've
al ready been told, "Well, the docunents are
probably already gone.” This is a concern that
we have, this is a governnment that's already been
I nvestigated, crimnal charges, for destruction
of docunents. And we are -- we are very
concerned that the docunents are not going to be
there. And we may have to go to third parties in

order to get emnils and other docunents that are
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pertaining to the Canadi an Governnent, for
exanpl e, conpanies |like IPC, to prove our case.
Al'l of which, of course, was why the Mesa
tribunal chose the United States as the
appropriate place to go.

So that's our position. | don't --
| haven't heard any reason why we cannot have
hearings in places, for exanple, |like D.C., where
we're all here today. Everybody was able to get
here. Presumably the flights are avail abl e here.
And the law in the United States is not as

protected as Canada, but, in fact, even nore

prot ect ed.

ARBI TRATOR BULL: Thank you
M. Millins.

Response from the Respondent,
Ms. Harris.

M5. HARRI'S: Thank you.

So just to begin with, Canada is
again not saying that U S. lawis not suitable or
that the courts are not deferential. W agree

that U. S. courts are deferential to arbitration
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awards. Canada's point is that in the U S.,
there can be uncertainty and, perhaps, |ess
predictability than there is in Canada.

Sure, in Mesa, Canada won, but we
still had to -- we -- Canada had to argue in a
jurisdiction that was not actually the | egal seat
of arbitration and it still had to argue what the
applicable | aw was.

| think it's fair to say that in
a -- in a petition or in a vacatur proceeding,
t hat Canada woul d argue that the applicable |aw
shoul d be what the |aw of the seat of arbitration
was.

And so in Canada, for set-aside
proceedi ngs, we would not have to argue what is
t he applicable precedent. Both Federal Court of
Canada, Ontario courts follow Article 34(2) of
t he Model Law when review ng awards. And they
have even -- the Federal Court of Canada has
referred to the decisions by the Ontari o Superior
Court to recognize the standard of review.

And to answer the issue of where
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the third-party evidence is or that Canada has
not asserted that we -- who we m ght seek
evidence from it's our position that at this
point in the proceedings it's still very early on
to know i f Canada would need to seek third-party
evi dence from anyone | ocated in Canada that is
not under Canada's control.

| don't -- | don't think we can say
that any relevant witnesses are enployed by the
Gover nnment of Canada or the Governnent of
Ontario. This happened many years ago. And as
t hese proceedi ngs continue, we may then realize
that there are relevant witnesses that are not in
Canada' s control

So we don't believe that the
decision on the legal seat of arbitration should
be based on the Claimant's assertion that it my
need to seek third-party evidence.

The Mesa, respectfully, in our
view, although the Mesa tribunal got it correct
on the nerits, we don't believe that their

deci sion on the place of arbitration was correct,
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the daimant in those proceedings was still --
was able to seek third-party evidence and obtain
that third-party evidence through Section 1782
proceedings. And so there's -- there is no
prejudice to the aimant if Canada is chosen or
Toronto, Ontario is chosen as the |l egal seat in
terns of being able to seek that third-party

evi dence.

And, finally, interns -- just to
respond to the Caimant's assertions that Canada
wll not be neutral, that it -- if we really
truly wanted a neutral location, it would neither
be -- it would not be in the U S or in Canada.

And so Canada has been in front of
Canadi an courts several tines. There is nothing
to show that Canadi an courts would not be
neutral. They don't favor the Governnent of
Canada when there are proceedi ngs involving the
Gover nnent of Canada.

And just as an exanple, in the
Bi |l con case, the npbst recent set-aside

application that was brought by Canada before the
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federal courts, Canada did not wn on that
application. So there is -- neutrality should
not wei gh agai nst Canada bei ng chosen -- or
Toronto as a |l egal seat.

And just to touch on the Claimant's
point that if a |legal seat is chosen in Canada,
the arbitrators' fees would be subject to GST.
This is irrelevant. First, it's irrelevant to
choosing a |l egal seat of arbitration.

And just to respond to a little
further on that. daimant's counsel has brought
this up in several proceedi ngs agai nst Canada,
including Bilcon, including Merrill & Ring. And
in the Merrill & Ring case, Canada consulted with
t he Canada revenue agency. And we -- the
response that was received was that the
arbitrators' fees, that the supply of arbitration
services by the arbitrators was not subject to
GST.

That case was simlar. It was an
| CSI D adm ni stered arbitration. And in that --

and if it's an -- |like a PCA-adm ni stered
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arbitration, essentially the supply of services
is rendered to the PCA. The PCA is ultimtely
responsi ble for making sure that the arbitrators
are paid their fees, and so this would not be
subject to GST in Canada.

So that concludes our reply.

ARBI TRATOR BULL: Thank you,

Ms. Harris.

MR, APPLETON: M. President, |'m
afraid that sonething new canme up, |'d like to
address it specifically. | was the counsel in

Merrill & Ring. And I'd Iike to address that point
that Ms. Harris has just raised with respect to the
GST and the VAT issue, because that --

ARBI TRATOR BULL: M. Appleton, just
very briefly.

MR. APPLETON: Very briefly.

ARBI TRATOR BULL: Go ahead.

MR APPLETON: And | think it's very
I nportant. W could ask for a witten confirmation
fromthe tax authorities. W've never received

that. W have nothing that would actually confirm

800-726-7007

Veritext Legal Solutions

305-376-8800



© 00 ~N oo 0o b~ w N PP

N NN R R R R R R R R R R
N P O © 0O N O 0o b W N kL O

Page 47

And when one deals with taxation issues, you have
to have sonething. There's a process called an
interpretation bulletin, another process that would
do a letter. W've received nothing that would
confirmthis. Under the reading of the Act, it
woul d appear that the HST is exigible. 1t would
have to be collected. And w thout having a fornal
docunent to be able to confirmthat, every
arbitrator is at risk wwth respect to that.

And it's very comon in many
jurisdictions for arbitrators to have to remtt
VAT, with respect to the work they do in that
jurisdiction.

Now, we would be delighted if
Canada woul d provide that letter. And if they
have that letter now, we would really like it, so
that we can see for sure, because that would be
fabul ous. We don't think it's determ native of
this issue. But given the fact that it's been
rai sed now by Ms. Harris, with new infornmation
that's just coming now, we would like to see

that, because | think that woul d be very hel pful.
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For this and for other tribunals, too.

ARBI TRATOR BULL: And, Ms. Harris,
anyt hing you want to add on that?

M5. DI PIERDOVENICO If it's okay,
I"d like to junmp in since | was al so counsel on the
Merrill & Rhng. And | find it --

ARBI TRATOR BULL: Yes, certainly. o
ahead.

M5. DI PI ERDOVENI CO  Thank you,
M. President.

| don't recall, M. Appleton, if we
forwarded to you the letter at the tine, but |
was the one that actually wote the letter to the
CRA asking the question. And the CRA did respond
that, you know, based on the fact pattern in that
case, that there was no GST, which is very
simlar to the fact pattern in this case, in
ternms of the relevant points that they | ooked to
in ternms of determ ning whether or not GST was
payabl e.

This was very inportant to

Arbitrator Rowl ey, as you know. And that's why
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we went back to the CRA and we got that paper.
If we didn't forward it to you at the time, |I'm
sure we can easily flip you a copy. Subject to
confidentiality, | don't know what woul d apply,
but 1'Il let you know if there's an issue, but I
don't see any right now.

MR, APPLETON. We're happy to take
your undertaking on that. And then naybe we can
| et this proceeding go on.

ARBI TRATOR BULL: Thank you. Thank
you to both parties for subm ssions on this.

| should ask now ny co-arbitrators
whet her they have questions on the issue of the
seat of the arbitration. And, perhaps, if | can
invite M. Bishop first, whether he has any
guesti ons.

ARBI TRATOR BI SHOP:  Thank you,

M. President. No, | have no questions on this

| ssue. Thank you.

ARBI TRATOR BULL: And Sir Daniel, any

questions you m ght have for the parties?

ARBI TRATOR BETHLEHEM  Thank you,
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M. President. Yes, | do have a nunber of very
bri ef questions.

|'ve heard the subm ssion by both
parties. 1'd just like to ask Canada to either
el aborate on a nunber of points that | think
energed after its reply statenent in which |
wasn't entirely clear about.

The first one is | heard what
Canada had to say about Toronto being the
preferable seat. |If the Tribunal were not to be
persuaded that Mam was the appropriate seat,
but, nonet hel ess, was al so not persuaded t hat
Toronto was the appropriate seat, is Canada's
strength of view about Mam also applied to
Washi ngton, D.C., or do you take a nore nuanced
vi ew about D.C ?

The second point is | would be
grateful to hear just a little bit nore on the
| ssue of the suggestion that the Canadi an courts
woul d entertain a vacation of an interim award.

Athird, very briefly, and |

understood this to be fromM. Harris, a
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t hrow- away point, but nonetheless, it was quite a
striking throwaway point, when Canada said
nei t her Canada nor the United States woul d be
truly neutral. And | was wondering where that
| ed Canada. Are you suggesting by that
i nplication that the seat should be in Mexico?

And the final question, which I ask
sinply for reason of conpleteness, and it's
really to both parties, | assunme what the answer
may be, but 1'd like clarification. |In the event
that during the tenure of these proceedi ngs, that
NAFTA ceases to apply as a treaty and is
superseded by the USMCA, is that likely to have
any effect, any appreciable effect, that one
m ght specul ate about on the question of review
or the way in which the courts in either the
United States or Canada may treat a NAFTA
proceedi ng?

Thank you, M. President.

ARBI TRATOR BULL: The Respondent,
pl ease.

M5. HARRIS: Yes. Thank you,
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Arbitrator Bethlehem for your questions.
So to respond to the first

guestion, if Canada would take a nore nuanced

vi ew of Washington, DC. W remain -- it would
still be our position that any -- that any U S
seat -- that Canada would still be preferable
over a U S. seat -- any U S. seat, for the

reasons that were stated, especially the |ocation
of the subject matter in dispute, the |ocation of
t he evidence, and because even though, yes,
courts are deferential inthe US., yes, the
Federal Arbitration Act is suitable, there is
al ways the question of the application of state
| aw, the application of federal |aw, and then the
di fference between precedence between the
circuits. So it's still our position that
Toronto would -- or that Toronto woul d be
preferable to a U S. seat.

About the point on neutrality, |
mean, it -- the NAFTA does provide that the
| ocation, the seat of arbitration, will be in one

of the NAFTA parties, but past tribunals have
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noted that -- | think it was -- past trials have
noted that the only neutral place would be not in
the country of the claimnt and not in the
country of the respondent, if we really truly
wanted to achieve conplete neutrality. But
Canada's main point is that Canada, even if a
seat was chosen in Canada, it would -- it is
still neutral. And that's -- so that shouldn't
pl ay agai nst choosi ng Canada as the | egal seat.

To respond to the question about
reviewi ng a decision on jurisdiction under
Canadian law, this is also sonething that the
Cl ai mant had not brought up previously inits
subm ssions, but a court, as long as an interim
award is final, yes, the Mddel Law does provide
that an interimaward can be reviewed by a
court -- or enforced by a court. But perhaps on
the break, we can endeavor to give you a nore
ful some response on this or if one of ny
col | eagues woul d li ke to respond right now.

M5. KAM  If | may, M. President, in

the Bilcon matter there was a review of the
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jurisdiction and liability award. And because t hat
award was final, the Canadi an courts did undertake
a set-aside review of that award, even though it
was not the final danages award or the final award
in that case.

ARBI TRATOR BULL: And did the
arbitration proceed in the neanwhil e?

M5. KAM It did, in the interim

ARBI TRATOR BULL: So your
understanding of the law in Canada, is it the case
that it is up to the tribunal to decide whether or
not the proceedi ngs should continue?

M5. KAM It was the tribunal's
deci sion to determ ne whether the arbitrati on woul d
continue, but in ternms of the set-aside of the
award, so long as the award is final and not

subject to further review by the tribunal itself,

it is -- it can be reviewed by a Canadi an court.
MR APPLETON:. M. President, |'m
afraid that we -- there's sonething mssing. So |

had an aunt who used to nake cookies, she didn't

want anyone el se to nake the cookies, so she |eft
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an ingredient mssing. W have an ingredient

m ssing. Canada has regularly gone to the court
and asked themto issue a stay. That is separate
fromthe decision of the tribunal whether or not a
stay shoul d take pl ace.

The concern here is that you can
appear on an interimmatter, on an interimaward,
seek a stay in the place of arbitration and then
the tribunal finds itself in a situation where
essence they have an anti-suit and they have an
I njunction, they have a prohibition in the pl ace
of arbitration from proceeding. So they no
| onger effectively have the opportunity to
determ ne what the right course should be.

If, in fact, the Tribunal is seated
el sewhere, then the Tribunal has that opportunity
to be able to nmake that determination. That is
t he concern about an interimaward.

And so what's happened is in sone
ci rcunstances the Canadi an courts have said, no,
we're not going to issue that, and other tines,

it was al ways brought by Canada.
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Canada, as a party to the judicial
action, has sought to have a stay, not asking the
Tribunal for its determination first, but going
to the court and have them order a stay. And
that is what's problematic. W believe the
deci sion should be nade by the Tribunal. The
Tribunal is in the best position to nmake that
decision, in our view. And that's the concern.

ARBI TRATOR BULL: Right. But,

M. Appleton, do you have material to assist us
about how often and on what principles that
Canadi an courts have granted such an application?
| hear your subm ssion, you're
sayi ng that Canada has asked for a stay in
certain cases. | don't know how often they do
this and in what circunstances, but | hear your
assertion. |'mwondering what the position of
t he Canadi an courts has been to such
applications.

MR, APPLETON. The Canadi an courts

wi Il have to rule on that dependi ng by the argunent

rai sed by parties. Generally -- now, one has to
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remenber that they're not very many NAFTA cases.
Canada only goes to court in Canada when the pl ace
of arbitration is in Canada and when Canada | oses.
And when that happens, they go to court. And in

t hose circunstances, we've had situations where
Canada' s argued, in sonme cases they've gone to
their court and said that losing is, in fact, a
breach of public policy. And the Canadian courts
have basical ly | aughed them out.

And that was rather astonishing to
anybody who believes in arbitration. And that was
such a serious matter that for many years
international tribunals were very weary of hol ding
an international conmercial arbitration involving
Canada i n Canada.

Now, the Canadi an courts have
expressed slightly better views, which |I've very
pl eased about as soneone who practices in Canada,
but the fact of the matter is, should it be
permtted to have a situation where on an interim
measure that -- an interimaward that a decision

could go to a Canadi an court and the Canadi an court
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coul d make the decision to stay the process when
the tribunal m ght decide not to stay the process.
That creates a conflict.

There shoul d be a natural confluence
between the rule of national courts and the rul e of
arbitration. That's what we seek to find. Not to
have a conflict. And |I'mvery concerned about the
ability to have a conflict. And that is the
concern.

And by the way, we put this in our
prehearing brief, so Canada was well aware this
woul d be an issue to be discussed today. |'m
surprised that they weren't prepared to discuss it.

And, you know, | nean, to the extent
that we are, we're certainly prepared to -- if you
want further briefing, we can do further briefing,
i f you think that would be helpful. |'m hoping
that you don't need this to nmake your deci sion.

ARBI TRATOR BETHLEHEM M. Presi dent,
may | just conme back wth a foll owon question on
this, please?

ARBI TRATOR BULL: Certainly.
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ARBI TRATOR BETHLEHEM  Certainly, |
woul d be grateful if perhaps during one of the
bri ef breaks that no doubt you will share your --
in the course of the proceedings, as Ms. Harris
suggested, Canada mght reflect a little bit
further on this and cone back on the point. But
I'"d also like to hear from Canada and from-- from
the daimants very briefly as to whether the
position, in fact, is any different in the United
St at es.

| had understood that, in fact, the
D.C. courts also entertained set-aside
proceedi ngs in respect of interimawards. And I
have in mnd, in fact, a proceeding in which I
was involved, and that was the Spence, that |ater
becane the Berkowi tz case against Costa Rica, in
whi ch there was a chal l enge proceedi ng before the
D.C. Courts at an interim stage.

So, as | understand it, the
position doesn't seemto be terribly different in
Canada or the United States, but | would be very

grateful for sonme clarification.
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ARBI TRATOR BULL: Any response
i mredi ately or would you like to take Sir Daniel's
suggestion about thinking about this over the
break?

And |I'm addressing this to the
Respondent .

M5. HARRIS: Yes. W wll take Sir
Dani el 's suggestion and get back to you further on
this. But just to -- just to nmake a point that the
Cl aimant' s prehearing subm ssion stated that there
was nore favorable U S. arbitration | aw concerni ng
the timng of vacatur actions.

This is a very general statenent
whi ch Canada did not really know what was neant
fromthis and so that is why we didn't expect
this to be brought up in this anount of detail

But to be able to also just answer
Sir Daniel's final question on whether this NAFTA
Chapter Eleven arbitration would be affected by
the comng into force of the Canada- US- Mexi co
agreenent, the CUSMA, it would -- it would not.

It would -- the investnent chapter of the new
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agreenent has a | egacy period and it -- and
it's -- it does state arbitrations -- disputes
t hat have al ready been conmenced woul d not be
af f ect ed.

MR. APPLETON: | need to address Sir
Dani el ' s questi on.

ARBI TRATOR BULL: Thank you,
Ms. Harris.

And Claimant will need to also
respond to that |ast question, please.

MR APPLETON: |'m going to address
Sir Daniel's question four and then I'Il allow
M. Millins to address the other part.

ARBI TRATOR BULL: Pl ease go ahead.

MR, APPLETON. Wth respect to the
question, Sir Daniel, it's an open issue actually.
It's alittle bit nore conplicated than Ms. Harris
has expl ai ned.

| recently had the opportunity to
give a discussion on this in New York. The USMCA
has provisions that tal k about a transitional

peri od, however, the issue with respect to the
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treaty is that there are provisions in Canadi an
| aw, particularly the Federal Act, Ms. Harris
made reference, if you recall, to two acts in
Canada. And that's because jurisdiction with
respect to arbitration enforcenent is handl ed by
provi nces generally. But the Governnent of
Canada al so put a Federal Act, and the Federal
Act which allows jurisdiction at the federal
court for enforcenent, specifically deals with

t he NAFTA.

Now, that Federal Act is going to
have to be anended. W don't know what t hat
amendnent will |look Iike. But the amendment to
that would tell us whether or not there's going
to be a I egacy period with respect to USMCA
deci sions or whether it's going to only deal wth
t he new i ssue.

O course, as you know, Canada w ||
no | onger have investor states, so we don't know
what's going to be the anendnents to the
international -- the Commercial Arbitration Act,

the one that goes to the federal court. And so
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we're going to need to see that. And that
process, to my know edge, hasn't been done.

Now, if Canada has that |egislation
or if it's already been presented, we would be --
and |'msure the team here has been very invol ved
in this so they would probably know. And so --
but that would be really the question to know
about, is what wll happen to the references in
t he existing Canadi an | egi sl ation, which could be
gone. And that would be the issue, not the issue
about is there a transition.

That woul d apply to new cases being
brought, not to the process to enforce a case
that's already underway. O course, we would
hope that that wouldn't be a problem

Now, the Ontario Act, which is
based on the Mddel Law as well, would appear to
apply, but that's a separate approach, but it
doesn't give explicit reference to NAFTA as the
Federal Act does.

Now, I"'mgoing to turn it over to

M. Millins to just address that other matter if
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that's all right.

MR, MULLINS: Just briefly, and | --
| didn't catch M. Sir Daniel, if that award -- the
interimaward that was issued in your case was a
jurisdictional issue or was it a separate award on
prelimnary relief or sonmething like that. | think
the difference --

ARBI TRATOR BETHLEHEM It was a --

MR, MILLINS: Sorry?

ARBI TRATOR BETHLEHEM It was a
chal | enge brought by a jurisdictional award,

i nteri maward.

MR, MULLINS: And there was a finding
of jurisdiction and it was chall enged in court or
was it the other way around?

ARBI TRATOR BETHLEHEM There was a
finding rejecting aspects of jurisdiction and
foll owi ng aspects of jurisdiction.

MR, MULLINS: Right. | think the
difference in the United States and Canada is the
nature of interimaward. |If the Panel finds

jurisdiction, that's the kind of -- that is not the
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type of interimfinal award that woul d be subject
to confirmati on of vacatur in the United States, is
ny understanding of the law. And obviously people
coul d nake argunents.

But the nodel of U S. Arbitration
Law is to have a final award. And at |east the
| CDR and the ICC all try to have one final award.
And | -- what | don't think would have happen is
If this Tribunal finds jurisdiction, that you
would find in the U S that sonebody could run to
court and say, "I want to vacate your prelimnary
finding of jurisdiction."”

That's sinply not done. W
certainly could, you know, provide sone
authority. | think that's the difference here.
And | -- and also, | think the difference is that
the Tribunal has nmuch nore control over there by
indicating that it's not a final award in your
| anguage, in any ruling you nmake on jurisdiction,
such that it would not be -- it would be
considered an award and it would not subject to

ei ther vacatur or confirmation.
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But that's just the nature of
arbitration. Qur nodel is to have the whole
thing go through and it would be one final award,
so there's not this constant going to court
fighting over -- sinply what happened to Bil con,
| don't believe would happen in the United
St at es.

ARBI TRATOR BULL: Thank you for that.

| had a question for Claimants. W
heard Ms. Harris for the Respondent refer to
Section 1782 of the U S. statute, and the
subm ssi on has been nmade that there is an avenue
in US. law for evidence to be sought to be
adduced in a foreign tribunal. And | wondered
what Claimant's response is to that.

MR MJLLINS: Sure. So 28 USC 1782
has been interpreted alnost uniformy that it does
apply to investor-state arbitrations. There's been
sone debate whether or not it applies to
I nternational comrercial arbitrations. There's a
split of authority on that. | believe for investor

state it does apply.
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| think our bigger concern is that
if we don't have the arbitration seated in the
United States, we wouldn't be able to use the FAA
Section 7, which allows you to take deposition
and discovery in aid of a federal arbitration.
And so that would be -- that's a separation
section. That would be only be for arbitrations
that are actually based in the United States.

And you could either do that if
it's in the district where it is or the -- the
federal rules would allow you to, for exanple,
have sonebody from vi deo conference and you could
do that in their district and then take the
evi dence that way.

ARBI TRATOR BULL: Right. Thank you.

| had one other question for the
Claimant. |In your briefing, you focused very
much on Mam as the preferred seat, but today
orally there has been reference to Washi ngton,
D.C. as well. And | wonder if you could just
take a nonent and speak to this.

| know that the Clainmant's position
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Is that the venue -- sorry, the seat should be in
the United States, | understand that, but in
terms of the actual jurisdiction, whether it's
M am or Washington, D.C., or elsewhere, how does
the Caimant see that? Is it Mam or bust or
are there other options? 1'd like sone clarity
on that, please.

MR MJLLINS: Sure.

In our briefing we suggested the
United States. W said Mam or D.C. If you
|l ook at -- | think it's the [ ast paragraph of our
briefing, it says Mam, Florida or sone other
conveni ent |ocation, such as D.C. or, you know,
Houston, Texas. | -- | don't want to read too
much init, but we're here, and it seens to be
working pretty well. So Washington, D.C. seens
i ke a natural choice.

And actually obviously it has
arbitrations here. And this is a national
| ocation for many NAFTA arbitrations. |In terns
of why we suggested Mam , NextEra is in the

Southern District of Florida, and so to the
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extent that we will need evidence there, | think
it's sort of -- one of the factors that the Mesa
tribunal | ooked at.

In addition -- and you know, | live
in Mam, | wll say it's one of the cheaper
places to do international arbitration. The
facility that we used two weeks ago is free, if
you use the court reporter, it's pretty amazing,
Veritext actually, a wonderful program So it's
a -- we have -- we sinply have a | ot of hotel
roons and a |lot of available, a ot flights.

And we suggested M am because we
have year-around great weather and it's, frankly,
t he cheapest of the mmjor international
arbitration centers. | believe Mam is the
cheapest. W've done studies on this at the
Mam International Arbitration Society, which
|"'ma board nenber.

But this is not a Chanber of
Commerce sale for ny wonderful city. W
certainly think that D.C. is also an appropriate

selection as well. W were just |ooking at where
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t he evidence, at |east NextEra was, the fact that
it's, frankly, nore economni cal than other places
such as New York or Toronto.

ARBI TRATOR BULL: Now, in termns of
obtai ni ng evidence fromthird parties, am| right
that there would be no substantive difference
whether it was in Florida or some other city in the
US., like Washington, D.C ?

MR. MULLINS: Yes and no. To the
extent that the -- to the extent that NextEra
becones a major factor, it would be nore conveni ent
for it to be in Mam, but generally we would be
usi ng FAA Section 7 and/or 28 USC 1782, for
pur poses of getting that evidence in. It wouldn't
probably make nmuch of a practical difference
between M am and D.C

ARBI TRATOR BULL: Thank you.

Unl ess there are other questions
fromny fellow arbitrators, | think that's all
very hel pful on the issue of the seat. And the
Tribunal wll reflect on what has been said.

We shoul d then nove on to Agenda
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I[tem No. 3, which is on transparency. And,
again, | wondered if the dainmant m ght begin
first, followed by the Respondent, and then the
usual replies.

MR, APPLETON. Thank you very much,
M. President. Wth respect to the issue of
transparency, there are a nunber of itens on the
agenda today that actually have sone
interrelationship. And this is the first tinme that
we're going to have this interrel ationship.

Transparency, am cus, the issues
wWith respect to the Free Trade Conm ssion and to
the rule of Non-disputing parties, are all going
to interconnect in a variety of ways.

l"mgoing to try to stay as focused
as | can on this particular issue, but please
give ne alittle bit of latitude as we enter into
this. By the tinme we get finished, you'l
under stand where we're at at each spot.

Wth respect to the issue here, if
you | ook at Procedural Order 13.1, | believe that

the issue here is with respect to what
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constitutes what should be nmade public. |
believe that's really the issue on transparency.

Normal |y when we tal k about
transparency, we're very interested in the
process wth respect to access of the public, the
| ssue about am cus, third-party rights. And we
have a separate topic for that, and we will get
to that. And we're very interested and concerned
about the -- having a proper opportunity for the
public to have their say, and we're worried about
whet her or not the current process is robust
enough to deal with that.

But here, our situationis alittle
bit different. Here, we're tal king about what is
it that should be nade public. And so, first of
all, we're -- this is going to be our first
i ntroduction to the Free Trade Conmmi ssion
I nterpretation.

Now, what's inportant about the
Free Trade Conmi ssion interpretation is to | ook
at Article 1130 of the -- I'msorry, 1131 of the
NAFTA. 1131 of the NAFTA permts a Free Trade
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Commi ssion. Those are the mnsters of the NAFTA
parties to be able to interpret a provision of
NAFTA. That's exactly what it says.

So if they interpret a provision of
t he NAFTA, then the mnisters are able to nmake
sonme nodification. |If they don't interpret a
provi sion of the NAFTA, they may not. That's
reserved to congress and to parlianents. It's a
matter of legality and fundanental rule of |aw

So the issue is, if the Free Trade
Conmm ssi on nakes a statenent, we have to look to
what provision is being interpreted. To the
extent that it actually interprets a provision,
that woul d be sonmething that coul d be binding by
the terns of the NAFTA. But if they don't, it's
not .

So, for exanple, there's a 2003
Free Trade Conm ssion interpretation, or
docunents, statenents, that we're going to | ook
at today as well, and it tal ks about am cus and
other things. And there's nothing in the NAFTA

that deals with this and, therefore, those are
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nmerely recommendati ons. They are not binding
i nterpretations.

The fact that something is said by
the Free Trade Conm ssion does not nake it
binding, it has to neet the requirenments of the
NAFTA to be bi ndi ng.

Now, the 2001 Free Trade Conmi ssion
statenent has provisions that tribunals have
rul ed are binding, because they deal with
specific and explicit interpretations of the
NAFTA. They may be in relation to Articles 1110
on expropriation, and 1105, with respect to fair
and equitable treatnent. That's another issue,
"' mnot going to nake a statenent on that
generally other than to say that that's an
argunment and that's for another day.

However, with respect to this issue
of subm ssions, there is nothing in the NAFTA
that's being interpreted and, therefore, this is
merely a recommendation, this is nerely a
statenent of general principles.

So it is not a binding statenent.
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So every tinme Canada tell us that it's binding,
I"'mafraid that we object. There are provisions
that could be binding, and we can tal k about
t hose specifically, but the statenent itself,
I pso facto, a statenent is not binding sinply
because it's stated by the Free Trade Comm ssi on.

It nmust neet the fundanent al
principles of legality, which have been accepted
and passed by parlianents and congress before it
has that special power, otherwise, there is a
denocratic deficit here. There is sonething that
has not gone through the proper process and the
publi c has not been properly consulted. And we
must, as a tribunal, in the process be very
careful to follow the process that's been |aid
out by the treaty and not to exceed that
jurisdiction.

So the issue here is fundanentally
do these provisions which do not interpret a
provi sion of the NAFTA and, at best, may try to
Interpret a provision of the UNCI TRAL rul es,

whi ch they have no authority whatsoever to
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interpret, do they bind? And the answer, of
course, is no, they can't by definition.

So then the issue then is, well,
what's the best thing to do here? Wat's the
best process? And that's where we have to | ook
at that issue, which we will talk about I|ater,
about GDPR and other bits of data privacy.

So whether we're going to talk
about a specific reginme of data privacy or a
general regine of data privacy, the rule requires
now that we think carefully about the use of
personal data and privacy. And so the issue here
is there needs to be a process set by the
Tribunal to nake sure that personal data is going
to be protected in sonme way. That's just the
nature of a globalized world that runs on data
NOW.

And so we are very concerned that
the wording that is proposed creates a situation
where there's either trenendous burden -- and
we're going to tal k about the burden and the

i ssues that go with it considerably in this
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hearing today -- or where's there's a situation
where material that does not need to be nade
public is, in fact, made public.

Now, in particular, we want to
raise the followng situation: That in the
situation of Mesa Power, the claimant was
required to engage in trenendous anounts of
decl assification, of going through informtion
and renoving it, redacting it, so there would be
a position so it could be nmade public.

And then we were astonished to find
t hat when we wote to at Canada about t hat
informati on, that we found that none of that
i nformati on was made available to the public,
despite Canada claimng that this is binding and
that they have to nmake it available to the
public, none of that information was made
avail able to the public, none of that information
t hat was declassified and is not confidential
that be would relevant in this arbitration and to
the public was nmade public.

And, instead, | received a letter,
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a very polite one, fromcounsel for Canada
saying, "Feel free to go through our Donestic
Freedom of Information process,” which has
extensive delays in the process and has been
criticized by Canada's own information privacy
comm ssi oner for the process, particularly from
t hat done by d obal Affairs Canada, the entity
which is represented here today.

So we do not believe that that is
consistent with what is in the guidelines by the
Free Trade Comm ssion. |If they were to be
bi ndi ng, they're not being followed. W also
don't see that the burden that's there is
wort hwhil e, as we've already disclosed, there's
nmore than $500, 000 worth of costs inmposed upon
the claimant in that case to be able to
decl assify and go through the conpliance process
i n that.

It's in the confidentiality order,
It's one of our major concerns about the terns of
this confidentiality order, they are

di sproportionate and they inpose trenmendous
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burden. And, yet, we were astonished to find
that as a result, after all of that burden, none
of that information was nade public. And I was
nerely invited to be able to apply to obtain it
by a donestic process.

So in our view, the terns should be
carefully considered and inconsistent -- and to
be done consistently with the principles of data
m nim zati on and purpose. W need to think about
what the real need for that data is.

And so it would seemto us that if
we were to have nmenorials wthout the supporting
materials that would neet the public interest,
and that the Tribunal should al so ensure that
transcripts, which have been redacted to dea
W th personal data, just |ike they would be
redacted to deal with confidential business data,
woul d be taken care of.

And that, furthernore, the sane
t hi ng woul d happen with witness statenments and
expert statenents. And if we had that, we would

be consistent. In other words, we are proposing
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t hroughout the day today a way to navigate and be
consistent with these obligations that stil
al l ow for tremendous public access.

But at the end of the day, if
Canada really believed that this information
needed to be available to the public, then we
woul d have seen it. And we asked for that
I nformati on from W ndstream and from Mesa Power
and we were not provided any of it.

And the reason, of course, is
because there's been trenendous despoliation in
this case, crimnally convicted despoliation of
evi dence by the Governnent of Ontario, the
Prem er of Ontario resigns, the chief of staff
was sent to jail. These are extraordinary
si tuati ons.

Magnet oneters were brought in and
all of the docunents, which were subject at that
time to legislatively subpoena had been
destroyed. This is not a mnor matter, this is a
very serious matter. And that is what causes the

need to seek as evidence fromthe third parties.
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And, simlarly, with respect to
where that evidence has al ready been produced,
where that evidence would be relevant, we would
li ke to know what that is. And we think that
coul d reduce a nunber of the issues later in the
i nteri mnmeasures. Again, we've invited Canada to
assist with that and they have not, that's their
choice, but that's what we need to settle today.

So our viewis that we should be
t hi nki ng about purpose limtation, that the
purpose limtation here should be, as we've
proposed, which is nmenorials wthout supporting
materials orders and awards generated during the
course of this arbitration. W believe that
woul d neet best practices.

And, furthernore, we're just
alerting the Tribunal at this point that we do
need to be careful about the use of personal data
and confidential business data in the orders and
awards that are nmade, specifically to prevent
that in the future.

So since we know this is now an
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| ssue, we're just flagging that. And our viewis
that there's a way around this, there's a way to
follow this, but that that's -- it's |ike
conpl ai ni ng about the weather. Wen | first went
to Canbridge to do ny work, | conpl ai ned about
the weather. That was foolish.

Sir Daniel, |I'msure you renenber
when you were at Canbridge, that the weather was
sonetines had left sonmething to be desired. It
was not always the best, there were sonetines
pl aces that were better. There's no point
conpl ai ning about it, we mght as well just nove
along and try to find the best way to get this.

And so our suggestion is, this is
the first opportunity today where there is a
process that could very easily accommobdate that
concern. And to the argunent that this is
binding, | put it to Canada, show us specifically
and expressly where there is a specific
provi sion, because when | | ook at this, and I
have the Free Trade Conm ssion docunent with ne,

there is no provision. It just says subject to
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the application of Article 1137(4), which doesn't
say anything there. So, in fact, there is no
provision for this particul ar issue.

Now, that's not to say that we
shoul d not attenpt to do everything we can to
have transparency, and we're very nuch in favor
of that, it's just to be able to do it in a way
that allows the Arbitration Tribunal to proceed
and not to be undone as a result of these issues.

ARBI TRATOR BULL: Thank you,

M. Appl et on.

M5. DI PIERDOVENI CO. M. Chairnan,
would just like to flag that M. Appl eton went over
his time and if it's okay with you, we would al so
i ke to have that reserved tine.

ARBI TRATOR BULL: Yes. The Tri bunal
has noted that --

M5. DI PI ERDOVENI CO  Thank you.

ARBI TRATOR BULL: -- and you'll be
accorded equal treatnent in that respect.

M5. DI PIERDOVENICO | appreciate

t hat .
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ARBI TRATOR BULL: And if |'m not
wrong, Ms. Kamis going to address you on this.

M5. KAM  Thank you, M. Chairnman.
Good norning and wel conme to the -- nenbers of the
Tri bunal .

Canada' s subni ssions on
transparency will focus on three main issues.
First I will explain why Canada' s proposal for
all docunments to be made publicly avail able
pronotes greater transparency in this
arbitration.

Second, | didn't hear the d ai mant
address this, but we would like to respond to its
comrents on am cus participation and expl ai n why
a separate procedural order on transparency and
third-party rights is unnecessary.

And, third, Canada requests that
the Cl aimant be ordered to provide all docunents
cited inits NOA. And, secondly, provide
i nformation on the third-party who produces
docunents it has relied upon which may contain

confidential infornation.
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So the first issue concerns the
| anguage i n Paragraph 13.1 of Procedural Order 1.
Canada proposes to nmake all filings to the
Tribunal, hearing transcripts, orders, and awards
to be made available to the public subject to the
redaction of confidential information.

We had understood the Cainmant to
oppose maki ng hearing transcripts publicly
avail able, but | believe in the daimnt's
previous remarks, it appears that they are
wlling to nake hearing transcripts subject to
t he redaction of confidential information public.

But, noreover, they take issue with
making -- with [imting the public availability
of filings to nenorials wthout supporting
material, such as witness statenents, expert
reports and exhibits. However, | would note that
I n NAFTA Article 102(1), the NAFTA parties had
made a comm tnent to transparency as an objective
of this agreenent.

Canada' s proposed | anguage is al so

consistent with the NAFTA Free Trade Comm ssion's
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bi ndi ng notes of interpretation. And | don't
want to spend too nuch tine on this, because |
understand the C aimant's counsel has nade this
argunent in nunerous other NAFTA arbitrations and
It has been rejected. But the NAFTA FTC note is
titled, "Notes of interpretation of certain
Chapter El even provisions."

W view this as binding. Just
because there's no specific article referred to
In the access to docunents section of that note,
It clearly states that nothing in Chapter Eleven
prohibits the parties from providing public
access to docunents submtted to or issued by a
Chapter Eleven tribunal. And so we viewthis
statenment as being binding on this Tribunal.

More generally, | would note that
the | ack of transparency in | SDS has been a maj or
criticismaffecting public perception of this
system As such, Canada has consistently
advocated for increasing transparency in
I nvestor-state arbitration and striving to ensure

t hat docunents submitted to or by a tribunal have
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been made -- will be nmade publicly available and
that confidential information is adequately
protected. This not only pronotes transparency,
but it contributes to the legitimcy of this
arbitration.

The exact sane | anguage that Canada
IS proposing in 13.1 has been adopted by ot her
NAFTA tri bunals. For exanple, if you -- you can
find this | anguage in paragraph 22.1 of the Mesa
procedural order, which is at Tab 18 of your
bi nder, and in paragraph 18.1 of the Wndstream
procedural order which is at Tab 19 of your
bi nder .

In contrast, we viewthe Caimnt's
proposal as limting publicly -- the public
availability of subm ssions as unduly limting
public access to this arbitration. [In our view,

t hey have not provided any justifiable reasons to
depart fromthe principle of transparency. And
Its argunent that it would be burdensone and

I nefficient to make supporting docunents publicly

avai | abl e does not outwei gh the benefit of making
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public access to this arbitration.

Just briefly to respond to the
Claimant's argunents that it cost theman extra
$500,000 in the Mesa arbitration, | wll just
explain that these costs go back -- were a result
of the aimant's actions of going outside of the
NAFTA arbitration to seek docunents fromU. S
courts without the supervision of the tribunal.
And in doing so, they did not ensure that the
confidentiality orders in those donestic
proceedi ngs accorded with the confidentiality
orders of the tribunal. And so the tribunal had
asked themto go back to those courts to confirm
that the tribunal had the authority to govern the
confidentiality of those docunents, and that's
why they were required to engage in additional
U.S. court proceedi ngs.

| would also note that the O ai mant
Itself has benefited fromthe public availability
of docunents and hearing transcripts in the Mesa
arbitration, which it has cited to in its NOA

Regarding its concerns that the
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exhi bits have not been nade publicly avail able, |
woul d note that had the O ai mant brought its
claimin atinmely manner, it nmay have well been
able to request these docunents directly fromthe
tribunal. However, having waited so long to
bring its claim these arbitrations are now over
and those tribunals are now functus, but as the
Clai mant has noted, it can still access these
docunents publicly through Canada's donestic
procedures.

Furthernore, in our view the
designation process is intended to ensure the
protection of both disputing parties information.
And so that in this regard, naking these
docunents publicly avail able woul d avoid any
prejudice or harmresulting fromdi scl osure.

W al so don't see why issues of
privacy -- data privacy should prevent the
di sputing parties from naking public versions of
docunents publicly avail abl e.

Not only does Canada di sagree with

the application of the GDPR to this arbitration
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I n general, we also disagree with the -- that the
application of it should justify limting
t ransparency.

In fact, the Cainmant's argunents
are contradicted by the practice of the EU
itself, which at Article 8.36 of the Canada EU
Conpr ehensi ve Econom c Trade Agreenent, has
commtted al ongside Canada to require all witten
subm ssions, transcripts, expert reports, and
W tness statenents, including exhibits, to be
made publicly available in | SDS cases.

So in accordance with the principle
of transparency, Canada's view is that the
Tribunal should reject the Claimant's attenpt to
limt transparency and public access to docunents
and accept Canada's proposed | anguage in 13. 1.

The next issue that | wll address
concerns am cus participation.

MR APPLETON: Excuse ne, M.
President, would this not be covered under the
other, that is Item3.3.2 on their agenda call ed

am cus participation?
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ARB|I TRATOR BULL: No, the issue of
am cus participation did cone up under the
transparency. And I'll let the Respondents address
it at this tine. It won't prejudice the C ai mant.
If you feel it's nost appropriate for you to deal
withit later, that's fine as well.

MR, APPLETON:. Very good. Yes,
that's our view W just want to nmake sure that we
handl e each itemin each spot. Thank you.

ARBI TRATOR BULL: Sure.

Ms. Kam

M5. KAM |'m happy to address this
later if the Chair prefers.

ARBI TRATOR BULL: | think if you're
prepared to deal with it now, | certainly have no
probl ens hearing the subm ssions fromyou now and
fromdaimants | ater.

M5. KAM Ckay. Thank you,

M. President.

So both disputing parties had

addressed this issue in their prior witten

subm ssions on Procedural Order 1. Just to note,
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Canada had understood fromthe Tribunal's
May 28th, email, which is at Tab 7 of your
bi nder, that aside fromthe issue of the seat of
arbitration and transparency, all other issues in
PO 1 had been decided and are not to be
re-litigated at this procedural neeting.

If the Tribunal seeks to reopen
this issue, Canada maintains its position that
t he NAFTA statenent on non-di sputing party
participation, which is at Tab 30 of your binder,
shoul d be taken into account.

As explained in Canada's March 14th
letter, which is at Tab 6, the statenent by al
t hree NAFTA parties establishes inportant
princi pl es and recomrendati ons and pronotes
greater transparency and predictability with
respect to the procedures for considering
applications for leave to file an am cus brief.

If you're going to review this
paragraph in the PO we also request confirmation
for the Tribunal on whether the reference to

Article 17 of the UNCI TRAL arbitration rules in
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the current | anguage was m stakenly made in
reference to the 2010 UNCI TRAL rules as Article
17 in the 1976 UNCI TRAL arbitration rules, which
apply in this arbitration, only refers to the

| anguage of the proceedings. |If that's the case,
then this error could easily be corrected if you
refer to Article 15 of the 1976 arbitration

rul es, which is the equival ent provision.

On the issue of access to
docunents, Canada's position is that am cus
shoul d only be permtted access to public
information. This approach is reflected in
Canada' s proposed | anguage at paragraphs 40 and
41 of the draft CO at Tab 2 of your binder.

Specifically, these paragraphs
limt disclosure of confidential and restricted
access information to certain persons in the
arbitration, not including third parties.

In our view, this approach is
sufficient to address concerns regarding
confidentiality and data privacy, and it is,

t herefore, unnecessary and insufficient to
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devel op a separate procedural order on
transparency and third-party rights, which could
only lead to further delays in this proceeding.

The | ast issue concerns the
Claimant's NOA. And Canada is requesting al
docunments cited in that subm ssion. To date the
Cl ai mant has only provided Exhibits 1 and 2, and
has refused to provide the remai nder of its
supporting docunents.

The d aimant should be required to
provi de copies of all docunents it relies on in
the NOA in order to conplete the arbitration
record. This is not only an issue of
transparency, but of procedural fairness.

This principle is reflected in
par agraph 82 of draft POL, which requires the
di sputing parties to submit wth their nenorials
and witten subm ssions all evidence and
authorities on which they intend to rely upon in
support of their factual and | egal argunents.

Wt hout being able to confirmthe

speci fic evidence the Clainmant relies upon,
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nei ther Canada, nor this Tribunal, is in a
position to evaluate or respond to it.

The absence of a conplete
arbitration record is already prejudicing Canada
inits preparation of the statenent of defense,
which is due a nere 15 days after this neeting.

It has also given rise to i ssues concerning the
redaction of the NOA. This issue stens entirely
fromthe Claimant's January 30th letter, which is
at Tab 22 of your binder, identifying a letter
cited at Footnote 10 of the NOA, that potentially
contai ns confidential information.

As stated by the Claimant in the
letter, the letter at issue emanates fromthe
Ontari o Power Authority, but, quote, if Canada
makes that letter public, than no redaction is
necessary, end quote.

The daimant's January 30th letter
goes on to state that the docunent was produced
toit by athird party. But as you know, there's
been no docunent production in this arbitration.

And the fact that documents were produced to the
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C ai mant which nmay contain Canada's confidenti al
i nformation gives rise to sone concern.

Accordi ngly, we request additional
i nformation on: One, the identity of the third
party that produced the docunent to the d ai mant
in order to determnates its source; two, the
basi s upon which the third party produced the
docunent in order to help us understand how it's
been handl ed; and, three, we require additional
I nformation on whet her any confidenti al
I nformation of third parties has been identified.

We understand that the C ai mant now
purports that the reason for the redaction is due
toits inability to obtain perm ssion for the
publ i cati on of personal data; however, w thout
bei ng able to see the docunent or additional
information on how it was obtained, we have no
way of verifying whether such redaction is
appropriate or if Canada could agree to the
renmoval of the redaction.

So just to conclude, the d ai mant

shoul d be required to submt all supporting
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docunents it relies upon in its NOA and to
provi de additional information on the third party
that produced the information to it, which may
contain confidential information. Thank you.

ARBI TRATOR BULL: Thank you, Ms. Kam

And the C aimant has five m nutes
to respond as it sees fit.

MR, APPLETON. M. President, since
there are other itens on the agenda, we prefer to
deal wth those in those itens rather than to
address them all separately here. |'m happy to
fill the five mnutes that you are giving ne, but
it is not necessary. Each of the itens require
some di scussion and they should be in the specific
areas that we're in.

| think the only thing that we
woul d address in this item which is the item
that we tal ked about in our presentation, is
fundanental ly that the Free Trade Comm ssion
statenents has to be read agai nst the powers of
the Free Trade Conmi ssion. That is set

specifically in the NAFTA that -- and so,
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therefore, you nust interpret a provision for
that to be there. And that is how that works,
ot herwi se, you're acting unlawfully. You nust
foll ow the process set under the treaty.
Canada' s suggesti on exceeds the jurisdictional
capacity that's avail abl e.

The other thing that | wish to
raise sinply is the reference to the NAFTA
NAFTA Article 102 tal ks about principles of the
NAFTA. They i nclude principles such as nati onal
treatnment, they include principles of nobst
favored nation treatnents, and the third
principle is transparency.

And there is a chapter in the NAFTA
on transparency. And that chapter on
transparency is very clear, and it does not say
anything that Canada says here that this neans.
So while we think the principle of transparency
Is inportant, it does not say or support what
Canada says other than there being a general
principle of transparency.

And we are saying we shoul d be
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transparent. And we've set a very good way to be
transparent, we're just saying we should be

m ndful of other interests that need to be taken
i nto account, and the way to be able to deal wth
that is in that way.

Now, there are other conventions,
they don't apply right now, the MERS convention
for exanple, that could deal with that. Canada
Is a part of that convention, United States is
not. It is not applicable in this case, but
there are other ways that we could deal wth
that. But that's not the way that the franmers of
t he NAFTA decided to deal with that issue.

And that's all we have to say on

t hat topic.

ARBI TRATOR BULL: M. Appleton, do
you -- and if you don't, that's fine, but do you
wi sh to address the issue of -- that has been

rai sed about the docunents that are referred to in
the filing that has been nade and not being
attached to docunents, in particular the way which

this arose in the subm ssions that the Tri buna
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received, is that there was, | believe, a Footnote
10 that nmade reference to that one particular
letter?

And there was an exchange between
parti es about whether or not that footnote would
have to be redacted fromthe version of the
notice of arbitration that would be nade publicly
available. And at the nonment, if nenory serves
me, that has been |left out of the version that
has been put up on the PCA s website.

But | think that is one of the

itens that has been addressed by Ms. Kam And if

you -- if you have sonething nore to say about
that that's not in your -- in your witten
subm ssions, | did want to flag to you that that

does not seemto ne at | east to cone under any
other itemon the agenda.

But, again, if you -- if you're
resting on what's your witten subm ssions,
that's fine. The Tribunal has read that.

MR APPLETON: M. President, | would

just bring to your attention, that Item3.3.1 on
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the witten agenda, which is entitled, "Redaction
of the notice of arbitration,”™ am| not reading the
sane agenda as you?

Because | have 3.3.1 as a separate
item and |'ve prepared a specific subm ssion
wWith respect to that. | also have a 3.3.2 on
am cus participation.

ARBI TRATOR BULL: Ckay. |'m-- you
and | certainly are | ooking at different docunents.

MR, APPLETON: Is it possible that
per haps, Ms. Tham m ght cone over and see what |I'm
| ooki ng at, because it's on the letterhead of the
Per manent Court of Arbitration?

And that's what |'musing as the

basis --
M5. THAM | did not prepare that.
MR. APPLETON:. | see.
M5. THAM |'ve never seen that.

MR, APPLETON. Well, then, | don't
know where this cane fromother than it's wonderfu
and in ny binder.

M5. THAM | did not prepare that
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docunent .

MR. APPLETON: | see. Well, then,
what |'m going to suggest --

ARBI TRATOR BULL: Per haps,

M. Appleton, before you nmake your suggestion, |'1l]
| et you know what |'m | ooking at.

MR APPLETON:  Yes.

ARBI TRATOR BULL: That m ght be
hel pful .

MR APPLETON: Yes, that was ny
suggestion is --

ARBI TRATOR BULL: Right.

MR, APPLETON. -- that nmybe we could
synchroni ze.

ARBI TRATOR BULL: [|'mquite sure of
this, the emails fromthe secretariate prior to the
hearing encl osed a notional schedule, and it lists
Agenda Itens 1 through 6. W are now at Item 3 on
transparency. After the coffee break we'll be
dealing with Item4, which is confidentiality
order. And then Item5, we are going to deal with

i nteri mnmeasures, but just on procedure. And then
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Item 6 is attendance non-di sputing parties at
future hearings.

And | earlier had thought that
per haps you m ght want what to deal -- m ght have
wanted to deal with am cus issues under Agenda
Item No. 6, as | said, I'mcontent with that.
But you may want to recalibrate. | think you've
j ust been handed - -

MR APPLETON:  Yes.

ARBI TRATOR BULL: -- a copy of what
"' m | ooking at.

MR. APPLETON: Yes, | am

M. President, | would like to
address this, |I had planned to address these, |
just thought they were on other itens of the
agenda, which is why | did that intervention with
Ms. Kam when she was speaki ng, because | thought
she was off the agenda. And, in fact, based on
nmy agenda she was, but based on your agenda,
apparently she's not.

If you would give ne the

opportunity to address both issues, as we had
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pl anned to do, that | think that woul d probably
be best.

ARBI TRATOR BULL: And what are both
I ssues that you are referring to?

MR. APPLETON: The issues that | have
woul d be the issue of the redaction and the issue
of am cus participation. |If you're telling nme that
amcus is to be dealt with here, then, for sure |
have to deal with it at this tinme or forever hold
my peace.

ARBI TRATOR BULL: Well, 1| think you
do need to be given the opportunity to deal with
both of those. It's -- let nme ask you this,

M. Appleton, do you wish to deal with it now -- we
are | ooking at --

MR. APPLETON: |'m happy to deal with
it now.

ARBI TRATOR BULL: Okay. Then why
don't we do that and -- why don't you take five
mnutes to deal with that. | think that may be an
appropriate anount of tine.

MR, APPLETON. That may not be. So
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It's very inportant that we have the opportunity to
have our case heard effectively.

ARBI TRATOR BULL: O course.

MR, APPLETON. |'m sorry about the
m sunder standing with respect to the agenda.

ARBI TRATOR BULL: Yes. And just so
that the record is clear, | nean, the agenda was
sent to all parties. And | think there was clarity
on that part. So --

MR APPLETON. Well, the --

ARBI TRATOR BULL: So regardl ess,

MR, APPLETON: M. President, | can't
tell you where that cane from | do have a
docunent with the letterhead of the PCA and that's
why |'m so confused about this. But | think we
could easily address the issues, | just don't know
if | can do it in five m nutes.

ARBI TRATOR BULL: Right.

MR APPLETON: But |'m happy to
addr ess bot h.

ARBI TRATOR BULL: So why don't we do
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this --

MR, APPLETON: And i nmedi ately.

ARBI TRATOR BULL: Wy don't we do
this. Let's take the coffee break that's schedul ed
fromfive mnutes fromnow anyway, |let's take that
break. Wy don't you have a nonent and see what
the timngs are and how they would fit with the
schedul e, and then when we cone back, we can have
an idea of howthis will proceed.

MR, APPLETON: M. President, |'m
prepared to go without that unless you really want
cof f ee.

ARBI TRATOR BULL: Well, | don't drink
coffee, but | think it's only fair to the
transcri bers, as well as everyone el se, that we
have -- keep to our break. And if you're going to
take nore than five mnutes, starting now woul d put
you at a di sadvant age --

MR APPLETON: | see.

ARBI TRATOR BULL: -- having to stop
m dway.

MR. APPLETON: Excell ent.
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ARBI TRATOR BULL: So let's take a
15-m nute break now - -

MS. DI PIERDOVENICO M. President,
bef ore we break, there is the question of
Arbitrator Bethlehem who has asked Canada sone
guestions, and I would just like to know what those
guestions are that he would like to dispatch over
the break. And, I'msorry, | know you really want
to go on break but --

ARBI TRATOR BULL: No, it's fine.
Let's sort this out first.

MS. DI Pl ERDOMVENI CO  Yes.

ARBI TRATOR BULL: You want nore
clarity from--

M5. DI PIERDOMVENI CO. Arbitrator
Bet hl ehem if every question that you had asked
before -- you had sort of a |list of questions for
us to deal with and then you said you woul d
appreciate that Canada retire over break and
consi der sone of the questions, but | just wanted
to make sure that we have answered themfully for

you or that if you still have sone issues that you
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would i ke us to cover over the break, what are
t hey now?

ARBI TRATOR BETHLEHEM Ms. Di
Pi erdonmeni co, thanks very nuch for that. | think
you had answered all four of my questions. And are
you getting feedback there?

M5. DI PIERDOMENICO  Yes, it's a bit
difficult to hear you here as well. One second
pl ease.

ARBI TRATOR BETHLEHEM  Ckay. Can
anyone -- can you hear ne now better?

M5. DI PIERDOVENI CO We can hear you
perfectly now.

ARBI TRATOR BETHLEHEM  Thank you. In
fact, | had asked all of ny questions, but in
response to one of ny questions, | think Ms. Harris
had said that you would like to take a nonent to
reflect. And | was sinply suggesting that you take
a nonent to reflect over the coffee break.

But in particular, | think the
question that remains outstanding is the issue of

t he Canadi an courts entertaining challenges to
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Interimawards. And | added to that question, if
bei ng seated in the United States any different,
and | gave you the exanple which |I'm scratching
ny nenory for, of the Spence Berkow tz case,
that's a CAFTA case, that's | think it currently
on the I1CSID website as Berkow tz agai nst Costa
Ri ca, a CAFTA case, in which there was a
chal l enge before the D.C. courts to an interim
awar d.

So that's the only question that
remai ns outstanding. But you have given, | can
put it this way, an interimanswer, so |'m not
pressing you to give any answer, | was sinply
responding to Ms. Harris' suggestion that you
mght like to reflect further on that point.

M5. DI PI ERDOVENI CO Ckay. Thank
you.

ARBI TRATOR BULL: So why don't we
take a 15-minute break. And if both parties would
sort of have sone thought about what additi onal
Itenms you mght have to deal with. And we w ||

start in 15 mnutes tine with a quick discussion
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about how the rest of this norning will go.

And then we are adjourned for 15
m nutes. Thank you.

(Recess from10:45 a.m to 11:09 a.m)

ARBI TRATOR BULL: Since everyone is
back in the room let's cone back on the record.

M. Appleton, you've had a chance
to think about how we m ght progress. Do you
have a suggesti on?

MR, MULLINS: | do have answers to
Sir Daniel's questions about the law, if you want
to do that now or | can wait.

ARBI TRATOR BULL: |'d like to know
how we' re going to proceed, so | know there are
guestions outstanding -- sone answers to Sir Dani el
Bet hl eheml s questions --

MR. MIULLINS: Yeah.

ARBI TRATOR BULL: But there were al so
two i ssues that were nentioned, am cus and
redactions, nentioned by M. Appleton about which
he thought that there were separate agenda itens

for these later on, and | just want to know whet her
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he wants to address that now or whether that fits
with -- I's would like to now the plan, please.

MR, APPLETON. |'mready to address
t hem whenever you are ready. And our only question
I's when would you |ike us to address the answers to
Sir Daniel's question. W can do that before we
start this section or we can do it after. |It's
what ever you woul d |ike.

ARBI TRATOR BULL: |I'd like to know --
okay. |I'mlooking at the agenda that was sent to
all parties before the hearing. And we are on Item
No. 3, transparency. Item No. 4 is confidentiality
order, 5is interimnmeasures, and 6 i s attendance
of non-disputing parties.

Knowi ng that that is the agenda
that I amworking off, would you -- when would
you like to deal with am cus?

Wul d you |ike to deal with them
now or would you like to deal wwth themin Agenda
Item 6? And, please, would you nmake the choice.

MR, APPLETON. Now is fine.

ARBI TRATOR BULL: Ckay.
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MR, APPLETON. But | still have the
guestion of when would you like M. Millins to
respond to the other questions.

Wul d you like that at the end?

ARBI TRATOR BULL: Yes. [If | can dea
wWith these one at a time. So amcus, you'll dea
with that now. Secondly, the issue of redactions,
whi ch you nentioned, would you like to deal with
that now or would you |ike to deal with that under
confidentiality order or sone other itenf

MR APPLETON: M. President, | would
propose to deal first with the issue of the

redaction, then I'd like to deal with the i ssue of

am cus.

ARBI TRATOR BULL: Right.

MR, APPLETON. And | propose to deal
with both of those nowif you'll allow ne to do so.

ARBI TRATOR BULL: Yes. | think that
woul d be useful. How Iong do you think you m ght

need for that, just for ny planning purposes?
MR, APPLETON: | believe that they

woul d be relatively short. | cannot inmage it would
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take nore than six m nutes.

ARBI TRATOR BULL: Thank you. And why
don't we do that. | appreciate that your
preparati on seemto have been on a slightly
di fferent basis, but we want to nmake sure that the
Claimant has its opportunity to say what it needs
to say.

And by equal neasure, the
Respondent can have an opportunity to reply to
what ever subm ssions with equal tinme being
granted. |f the Respondent needs sone think to
t hi nk about what has been said, of course, we can
try and acconmpdate that w thin reason.

And t hen perhaps what we'll do is
let's deal with those two issues first and then
at the end of that, if you could -- if
M. Millins wants to deal with sonme of Sir Dani el
Bet hl eheml s questions, he can do that.

MR, MJLLINS: Sure.

ARBI TRATOR BULL: And then I'll hand
It over to the Respondent, who can deal with a

response to what C ai mants have said, as well as
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deal with the questions that Sir Daniel had.

Wul d that be suitable for
Respondent ?

M5. DI PIERDOMENI CO Yes, that wll
be fine.

ARBI TRATOR BULL: Thank you.

And after that, | will then, of
course, invite ny co-arbitrators to ask any
further questions on what has been al ready
submtted by the parties.

So, M. Appleton, if you could
start us off, please.

MR, APPLETON. Thank you very much,
M. President. And | just want to point out -- |

have ten mnutes to address this issue. There are

a fewbits of -- actually, ten mnutes to address
each of the two issues. | wll address them both
insix. Sol wll be alittle bit quick with where
| go.

The first issue is wth respect to
the redaction of the notice of arbitration. |

think it would be helpful if we were to | ook at
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the UNCI TRAL arbitration rules. Article 18 of
the arbitration rules deal with the statenent of
claim The statenent of claimsays in Article
18, Sub 2, that the clainmant nmade an annex to the
statenent of claimall docunents he deens

rel evant or may add a reference to the docunents
or other evidence he will submt.

The rul e says specifically that you
may add a reference to the docunents or other
evidence he will submt. That is not Canada's
first time having an UNCI TRAL claim Canada

knows

- they know that they're not entitled to
t hese docunents at this tinme, they know t hat
there needs to be a reference to them they are
fully conpliant with the UNCI TRAL arbitration
rules. This is nerely, yet, another attenpt to
try to justify delay and a failure to produce a
statenent of defense, which is absolutely
necessary in this case.

Second of all, the investor, who is
very commtted to the principle of transparency,

because they want the public to know the
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out rageous behavior that is taking place in the
Governnent of Ontario with respect to the G een
Energy Program and the trenmendous waste of

t axpayer noney that's going on here and the gross
unf ai r ness.

So the investor has taken a 32-page
docunment and decl assified everything but one
four-word statenent. The four-word statenent was
wth respect to a docunent upon which that had
cont ai ned personal information that they could
not get perm ssion to be able to address.

Canada controls the Ontari o Power
Aut hority, the OPA. It is a controlled
enterprise, state enterprise. It is directed
under law by the state, it nust followthe
I nstructions under the Ontario Energy Act of the
Governnment of Ontario. |t doesn't have an option
that they mght conply, it is controlled. O her
tribunals have nade clear that it is controlled
when we | ook at issues of state of
responsibility.

Canada now cones to us and suggests
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that they can't get the information that they
don't know froman entity that they control. W
said to them if you take this letter that's from
a controlled entity, it's froma person at the
Ontario Power Authority to a third party, and if
you declassified this, then it could be public
and then we woul d be fine, we would neet the

requi rement and we coul d nmake that public. That
we actually see there is no problemwth the
public having redaction of these four words.

We also think that it is a
tremendous and di sproportionate waste of this
Tribunal's tine and resources. And as we wl|
tal k about when we get to the confidentiality
order, we see the order proposed by Canada as a
reci pe for nore and nore and nore of this,
wasting the Tribunal's time on things that are
i rrel evant.

W see that all of the goals of
transparency, all the best practices that are
engaged here are followed here. 1In fact, we

di scl osed all types of evidence. Canada stil

Veritext Legal Solutions
800-726-7007 305-376-8800



© 00 ~N oo 0o b~ w N PP

N NN R R R R R R R R R R
N P O © 0O N O 0o b W N kL O

Page 118

hasn't disclosed a confidential information from
t he Wndstream case or -- sorry, the
nonconfidential information fromthe W ndstream
case or the Mesa case, which is all available to
them in which the public, under their basis,
shoul d be entitled to, yet, they are focusing on
this. W think this is just a waist of tine and
does not -- is not worthy of the focus and the
attention of this Tribunal.

But for any event, the fact is
personal data needs to be respected, we need to
foll ow that process, we have tried to deal with
it wwth the other itens that are here. And
Canada coul d have nade this problem go away
easily and a long tinme ago.

W wote to them on February 11t h,
2019, gave themthat opportunity and they stil
have taken no steps. And so we think it's a
little bit -- it is just alittle too cute today
for Canada to say, "W don't know about this. W
know not hi ng about it. W can't deal with it."

The Governnent of Ontario is
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represented in this roomand has people on the
feed. The Governnent of Canada is responsible
internationally for these actions under the
NAFTA, and because of the operation of
international law, there is no question they
coul d have done this and they didn't.

Now, turning to -- and unless you
have a question on this, 1'd like to turn to the
ot her issues, but if you do.

So | believe that answers the two
questions, both with respect to redactions and
Wi th respect to production. The production issue
that was raised by Canada is just untinely.

W' ve had asked Canada, and we woul d be happy to
produce ot her docunents in relation to this if
they' |l produce the docunments that we've sought,
whi ch are the nonconfidential information from
the Wndstreamtribunal and fromthe Mesa Power
case. But apparently what's good for the goose
I's not good for the gander. They're demandi ng
this and claimthat they nust have it to respond.

The statenent of defense, which is
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in the UNCI TRAL rules is not contingent on the
production of that material for the reference.
And, by the way, Canada probably has all of these
key docunents in any event in their own files.
Sol think it's just alittle bit grand on their
part.

Wth respect to the issue of --
unl ess you have questi ons.

ARBI TRATOR BULL: No, you can proceed
M. Appl eton.

MR APPLETON:. Wth respect to the
i ssue of amicus. Canada's position basically is
| ook at what the 2003 Free Trade Conmi ssion
statenment was on amicus. And while that's a very
hel pful process, it's just the beginning of that
process.

And our viewis that there should
be a separate order dealing with am cus, that
t hat order needs to be made public by the PCA,
and that there are better practices that need to
be followed than those that are Canada's.

For exanple, it is not appropriate
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to post on a PCA website with 30 days' notice a
process for people to go through the am cus
gualification and subm ssion process. There's
just not enough tine, it's not reasonable.

And for the beginning of the
process, we should be given 90 days. And we
shoul d be posting onto the PCA website a | ong
time in advance the process so that civil society
groups that are interested are going to be able
to have the tine, so they can have proper notice.

Furthernore, we need to have a
process that fairly does not inpede the operation
of the process here, but gives everybody tine to
be able to review And we have to make sure
there are provisions in there that deal wth
| ssues about independence of the parties that are
seeking to submt am cus briefs, that need to be
| ndependent, they need to be limted in the
scope, they need to be issues with that. And
that's our viewis how it should be best handl ed.

There -- we were involved in doing

the very first order, which was in the UPS case,
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there was another order in Methanex. This was
around the sane tinme as these FTC statenents cane
out .

We think the world has noved in a
better way, in a stronger way. And we think that
they' re easily accommodat ed, the PCA accommobdat es
themregularly. But the proposals as set out in
the FTC statenent are not efficient for the
Tri bunal, and they're not good enough for civil
society. And if we are concerned and we actually
take seriously the issues of civil society that
know about this process, then Canada shoul d be
doi ng nore.

Canada shoul d be taking proactive
steps that enhance what's here, not just going
back to sonething that is alnost 17 years ol d.
And that's where we call themout. And that's
the reason why we said we want to raise this,
because we think there would be a small, separate
order woul d be appropriate here that coul d neet
best practices and could deal with this. And so

that's our concern with respect to that. It's
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getting a better practice that's nore consi stent
in that matter.

| do finally point out that when we
deal with this issue of am cus, we have to --
remenber, this is the separate fromthe issue of
1128 issues and 1129, the non-di sputing parties.
And | understand that we'll have an opportunity
to talk about that, so |I'm not addressing that.
And that we actually have a process that we've
suggested that would actually be very consi stent
to be able to deal with that issue, foll ow ng
this specific terns of what's in that. So I'm
not going to reference that now, I'mgoing to
save that now that we're on the sane agenda.

So | believe that -- |let ne just
check with ny co-counsel. | think I've hit al
the issues. So thank you for the opportunity and
thank you for letting us get back into the agenda
properly.

ARBI TRATOR BULL: Thank you,

M. Appl et on.
And then M. Millins.
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MR, MJULLINS: Sure. Thank you.

So responding to Sir Daniel's

guestion about the Berkowitz case. He'll be
delighted to know that -- that his opinion was
set -- was fine because the court threw out the

petition in the cases 288 F. Supp --

MR. APPLETON: You may have lost Sir
Dani el .

MR. MULLINS: | did |ose him

MR. APPLETON: |I'msorry. He was so
happy to hear this, so why don't we just wait for a
m nut e.

And we nmay have al so | ost
Arbitrator Bishop.

ARBI TRATOR BETHLEHEM Pl ease don't
worry. |'mpicking up everything and |"'mcertainly
aware of what the D.C. courts did with respect to
t hat .

MR, APPLETON. Well, then we m ght
have | ost Arbitrator Bishop.

MR, MJULLINS: Ckay.

MR, APPLETON. Sir Daniel, if you
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would just wait for a nonent while we check to see
i f Doak is there.

Doak, if you're there, could you
say sonet hi ng?

M5. THAM Arbitrator Bishop has | ost
hi s connection --

MR, APPLETON. kay.

M5. THAM -- and we are trying to
reestablish it now via WebEx |i nk.

MR, APPLETON. Could we find out
where -- when he m ght have |ost that?

M5. THAM So | have been in
comuni cation with himand he said that we can
proceed because he's fine with that. And he w ||
reestablish the connection as soon as he can. But
we're still working on getting the WebEx |ink set
up.

MR, APPLETON. Gkay. Can he hear?

M5. THAM He cannot hear.

MR, APPLETON: No, | think we should
wait nonentarily if we can get him Perhaps we can

get him by phone.

800-726-7007
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M5. THAM  Yes.

MR, APPLETON. Is that possible?

M5. THAM Sure. Let ne just reach
out to the technician and speak with him

MR, APPLETON. | actually want to
take a m nute.

(O f the record. Trying to establish
reconnection.)

ARBI TRATOR BI SHOP:  Yes, | apol ogi ze,
but ny video keeps going off, along wth the sound.

ARBI TRATOR BULL: And you can hear us
now?

ARBI TRATOR Bl SHOP: Yes, | can.

ARBI TRATOR BULL: Thank you.

So, M. Millins, you nmay proceed.

MR, MULLINS: Yeah. So during the
break we were able to get a hold of the Berkow tz
Opinion, which is a | ower court decision which they
threw out the petition to vacate the interimaward
on jurisdiction. You can find it at 288 F. Supp 3d
166. It's a January 23rd, 2018 decision from Judge

Leon, the circuit here, District of Col unbia.
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And what the award there was, their
award | acked jurisdiction to hear certain claims,
had jurisdiction to hear sone clains. And the
petitioners, which was the claimants, sought to
have the award vacated. Costa Rica argued that
the court did not have jurisdiction, the district
court judge agreed. In so doing, the court says,
guote, it is inproper for a district court to
interfere with an international arbitration
proceedi ng before the tribunal issues a final
ruling, citing the DDC. Grcuit. |It's a cardina
principle of arbitration that arbitration awards
are reviewabl e and enforceable only if they are
final, that is they purport to resol ve al
aspects of dispute being arbitrated. And then it
cites an Eleventh Crcuit case, which is the
circuit that governs M am.

"FAA allows review of fina
arbitral awards only, but not of interimor
partial rulings." And then it goes on to say,
"I't's not final unless there's an issue about

damages. "
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And so this goes in the category
t hat people are going to do whatever the people
do. | nean, lawers do things. And so these
guys cane in there to try to vacate an interim
award and jurisdiction, and this district judge
quite correctly said, "You can't do that under
the FAA "

As | understand from Canada, that's
not the law in the Canada. They've admtted that
Is an issue, that they can then seek to vacate on
interimaward on jurisdiction. So that is a
significant difference. | believe that the
Berkowitz case is consistent with the |aw that |
was -- understood. And the cases are all cited
in here, it's not a case where it's out there on
alim, it's consistent with U S. laws, as |
understand it.

ARBI TRATOR BULL: Thank you.

Then Respondents have an
opportunity to reply.

M5. KAM  Thank you, M. President,

so |l will respond to the Cainmant's argunents on
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the NOA, as well as the am cus subm ssions.

So first we take issue with its
attenpts to draw parallels between the issues of
t he docunments in the NOA and its request for
documents in the Wndstream and Mesa
arbitrations.

So on the one hand, our request for
docunments in the NOA concerns docunents that are
already in the -- on the record in this
arbitration and docunents that are being
submtted to the Tribunal for its consideration;
whereas, their request for docunents in the
W ndstream and Mesa arbitration, those are
docunent requests and docunents for docunents --
request for docunent discovery. And we have not
gotten to that stage of the proceedings in this
arbitration.

To the extent that the Claimnt is
relying on the docunent that cites in the NOA a
reference is not sufficient if those docunents
are not publicly available in order for us to

consi der that evidence.
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And to the extent that they are
refusing to provide those docunents, our position
is sinple, that no weight should be given to
t hose docunents that are cited because the
Tribunal is not in a position to consider them

Wt hout those docunents, as | have
noted in nmy earlier remarks, we're not able to
assess the confidentiality of those docunents,
and so without being able to see them we can't
respond to those requests.

I n addition, they nade argunents
about the Ontario Power Authority. |'mnot going
to respond to the issues about the relationship
about -- between the Governnent of Canada and the
OPA in this procedural neeting, but | would note
that it's not relevant to the subm ssion of
docunments in the record. Were those docunents
cane fromdoes not matter, it's about submtting
all of the evidence and |egal authorities that
you rely upon in your subm ssions and having that
provided to the Tribunal.

On the second i ssue of am cus
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subm ssions, Canada's position is that the NAFTA
FTC note is sufficient. And there's no need to
rei nvent the wheel. To the extent the C ai mant
I s argui ng about giving sufficient notice to
civil society groups, those civil society groups
woul d have had that NAFTA FTC statenent since
2003 and understood those procedures.

As noted in Canada's March 14th
| etter comrenting on Procedural Order 1, the
Cl aimant's proposal actually does not provide the
sane | evel of guidance of the FTC note. And so
to the extent that it is relying on the sane
proposal that it had before, we don't think it's
sufficient, and to the extent that it is making a
new proposal, we have not seen it.

ARBI TRATOR BULL: Thank you.

Did you al so want to cone back on
the questions that Sir Daniel had asked?

M5. KAM I'Ill just briefly respond

that in the Bilcon case, there's a question about

the set-aside of interimawards. And in that case,

t he Canadi an courts did refuse to set aside the
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jurisdiction and liability award.

And in that case, Canada had nade a
request to stay the arbitration proceedi ngs, but
it was denied. And the tribunal itself
determ ned that it would nove forward. And in
that case that is what happened. So there was
t he set-asi de proceedi ngs noving concurrently
wi th the NAFTA arbitrati on damages phase.

MR, MJULLINS: If | could just have
five seconds to respond to that. | think the
difference is they had the authority to do it in
Canada; whereas, in the United States, they did not
have authority. And that's the difference, it's
the difference between the ruling and the
aut hority.

ARBI TRATOR BULL: Al right. Thank
you both parties for your subm ssions on
t ransparency.

Can | ask ny fellow arbitrators if
t hey have any questions?

Per haps M. Bishop first.

ARBI TRATOR BI SHOP:  Yes, thank you.
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| have a question for the d aimants.

The O aimants had referred to other
interests that need to be taken into account, and
they have -- they've referred to the possible
third-party discovery. |I'mwondering if they can
be specific for us as to what interest concerned
them specifically with respect to the

transparency and confidentiality?

MR APPLETON: |'m not sure |
understand the question. If | understand your
question properly, and stop ne if I'mgoing -- if

| " m answeri ng anot her questi on.

Wth respect to confidentiality and
transparency with third parties, first of all,
once you give information to non-parties to the
arbitration, you can't control what they do with
that information, therefore, all of the
I nformation that has to be given to a non-party,
whether it's a non-disputing party not subject to
the special provisions in Article 1129 of the
NAFTA or any other third party such as an am cus,

it has to be nonconfidential.
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I n other words, confidenti al
i nformati on cannot be put out, only
non- confi dential information because you can't
control them you're not a court, you're an
arbitration tribunal, they're not a party to the
arbitration, therefore, the process that we need
to followwth respect to information that goes
to amcus and with respect to the process that
deals with transparency has to acconmobdate and

address the interest about the infornation that's

t here.

So the way to do that, in our view,
is, first of all, to mnimze the types of
things. In other words, to make sure enough

I nformati on goes out so that everybody has a very
cl ear understandi ng of what's going on, that
woul d be subm ssions, that woul d be the
transcripts, and that be would the orders.

But not to put information that
m ght not be necessary that may take a trenendous
burden upon the parties and really don't need to

be there. And, in our view, we have identified
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what those ones were.

So that's -- so the problemis
because we are an arbitration tribunal and not a
court, we don't have plenary jurisdiction, we
have jurisdiction of those who have agreed to be
bound. W have an additional elenment, which is
unusual, in that Article 1129 of the NAFTA
specifically says that if information is received
by a non-disputing party in the process set out
in 1129 -- that's a very specific process -- if
you follow that process, then, and only then, do
they take the obligations of a NAFTA party with
respect to that information.

So in that one particular
ci rcunstance, the NAFTA gives you a sense of
power. That's Article 1129, 1 and 2. If you
followwhat's in 1, then all of a sudden 1129.2
deals with that. That's why if you follow that
process, you can give confidential information to
the non-disputing parties, because they're
required to protect it, but if you give it to

them outside of the ternms of 1129.1, it's exactly
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the sane as if you were giving confidentia

i nformation to am cus or anybody el se on the
streets that would be outside of that. You have
no authority to govern them That's why we
raised this in this area, but we'll have an
opportunity to discuss this. There's a specific
itemon the agenda for that.

And the only other point that we
would raise is that -- Ms. Kam said that
everybody knows since 2003 the process. Wll,
the fact is you never know what this process is
because you don't know when the deadlines are and
what the content is going to be unless the
tri bunal nakes the order.

It says there could be this
process, it doesn't say that there will be this
process. And the fact of the matter is you need
dates, you need specific ways, and you need to
gi ve enough tine so civil society can reasonably
put that material in. And that's what we're
sayi ng shoul d be done.

Did | answer your question
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Arbitrator Bishop or did | mss what you want?

ARBI TRATOR BI SHOP: That's fine. |I'm
not -- | don't need to followup onit. That's
sufficient. Thank you.

ARBI TRATOR BULL: Can | ask, are
there any questions from Sir Daniel?

ARBI TRATOR BETHLEHEM | have --
thank you. | have, | think, two brief questions,
but I'd like to -- while we're on the FTC, and
while we're on the amcus issue, but 1'd like to
preface ny question on the FTC by setting out what
| thought | understood the C aimant to be sayi ng,
and the C aimant can correct ne if |'mwong on
this, but this is a question also that goes to both
parties, these questions go to both parties.

On the FTC clains, | understood the
Claimants to be saying that Article 1131,
paragraph 2, is what limts the scope of what the
FTC can do by reference to an interpretation of a
provi si on.

Now, as | read 1131 -- excuse ne,

and then the Caimant went on to say that the FTC
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note of 2001 did not address a provision. As |
read 1131, paragraph 2, it refers to an

i nterpretation by a comm ssion of a provision of
this agreenent. |In other words, of the whol e of
the NAFTA, it's not focused just on Chapter

El even.

And in the 2001 FTC notes, we have
not sinply the reference in the chapeau to a
clarification and reaffirmation of a neeting of
certain of its provisions, provisions of Chapter
El even, but we do have this specific reference to
1137, paragraph 4, and paragraph 1(a), and 1137,
par agraph 4 obviously deals with a publication of
the award, but there is nothing else, as | read,

i n Chapter Eleven that deals with publication.

So insofar as there may be an issue
of clarification of the scope of 1137, paragraph
4, | suppose it mght be said that that's --
there was sone uncertainty because of 1137,
par agraph 4 about transparency with respect to
ot her provisions. But then we also have in

paragraph 1(c) of the FTC notes a reference to
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Articles 2102 and Articles 2105.

So | suppose the first question to
the Claimant is just to invite the Claimant to
clarify precisely what it is saying about 1131.2
and the FTC notes.

The second question on the FTC is
to draw attention to this savings clause in
paragraph 1(c) of the FTC notes and the reference
to 2105. And | see that 2105 says inter alia
that nothing in this agreenent shall be construed
to require a party to furnish or allow access to
i nformation, the disclosure of which would inpede
| aw enforcenment or would be contrary to the
parties' |aw protecting personal privacy, and so
on.

So | would like to invite both
parties to conment on the rel evance of this
savings clause in respect to personal privacy and
whet her 2105 and the reference to personal
privacy, essentially, becones an additional
el enment of safeguard to be added to the FTC 2001

not es, paragraph 1(b)(2), where there's a
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reference to confidential business information,
i nformati on ot herwi se protected from di scl osure
under donestic law and information which a party

must wi thhold pursuant to relevant arbitra

rul es.

| apologize if that's a convol uted
guestion, but | imgine that counsel for both
parties will understand it.

And then the | ast question, which
"1l just put, and you can answer them as you
wish. |t goes to the issue of am ci am cus
briefs. This Tribunal in these proceedi ngs wll
not be the first tribunal, the first proceedings,
to deal with this issue. There have been many
ot her Chapter Eleven proceedings in which there
have been a huge vol une of am cus briefs.

| recall one sinply because it's in
the forefront of ny mnd as | have experience it,
the Eli Lilly against Canada case, Procedura
Order No. 4 actually addressed that at sone
length. But 1'd like to know fromboth parties

how t hese i ssues have been dealt with before, and
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to the Caimant, whether the Caimnt is
proposing to take this Tribunal in a direction
whi ch departs fromthe way in which previous
Chapter Eleven tribunals have dealt with the
mat t er .

Thank you very nuch.

ARBI TRATOR BULL: Could we hear from
the Caimants first in response to these questions?

MR, APPLETON. Sure. [|'Il do ny
best. There are a nunber of questions that are
packed in there.

Let's first talk about the FTC
interpretation. Gve nme a nonent here. | want
to cover all the pieces in here. So I'mgoing to
assune that we are -- that we all agree that this
Is not an interpretation, but anything that's
rel evant here is interpreting Article 1120 Sub 2,
whi ch i s about publication of awards. To the
extent that that's an issue that is in dispute
bet ween any of the parties.

Wul d be that fair to say?

ARBI TRATOR BETHLEHEM |' m cont ent
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with that, but | just want to hear your answer --

MR. APPLETON: Right.

ARBI TRATOR BETHLEHEM -- rather than
have - -

MR, APPLETON. All right. So let's
tal k about what the neanings of the Articles 2102
and 2105 are. So 2102 is a provision that deals
with national security. And, to ny know edge,
there's no issue that has arisen yet, nor do |
believe there's a likelihood of a national security
exception. National security exceptions in the
NAFTA are very specific. They deal with access to
information dealing with -- related to trafficking
arms, ammunition, and inplenents of war taken in
time of war other energency --

ARBI TRATOR BETHLEHEM M. Appl eton -

MR, APPLETON.  Yes.
ARBI TRATOR BETHLEHEM -- with the

| eave of the President, may | interrupt you there?
| don't really need to hear

anyt hi ng about 2102. | don't think anybody has
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put a national security point on the table. The
point that I"minterested in exploring with the
parties is whether the reference in 2105 to NAFTA
requires the publication or a party to require
publication contrary to a parties' |aws
protecting personal privacy.

| understand -- or at |east |
t hought understood from your subm ssions that you
were saying that there is an insufficiency of |aw
protecting personal property. So it's the
application of that provision for which there is
a specific savings clause in the FTC notes that |
woul d be grateful to hear your views, please.

MR. APPLETON: Sir Daniel, | don't
believe the FTC notes addresses or interprets this
i ssue. M reading of this interpretation, in ny
vi ew, does not interpret that provision, 2105, at
all. However, when we tal k about the issue of
personal privacy, we've been tal king about the
application of personal privacy in a different
context to this arbitration. And that is not an

i ssue of personal privacy that | believe fits in
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within 2105, though it may, | just -- that's not
sonet hing that we' ve addressed.

And when we tal k about this today,
and we may talk about it again, it's in relation
to personal privacy as a regulatory matter that
affects the operation of this Tribunal.

Since we've posed sone questions,
we have not received the answers back to those
gquestions, we don't know the extent to which
personal privacy is going to be affected, and in
particul ar by the European GDPR. W know that --
that there's going to be a GDPR fact, in our
view, we've explained why. W also think there
coul d be other reasons why there's a GDPR effect,
that's why we posed the questions. W think
there's a way to address that.

But clearly 2105, which adverted to
personal privacy only deals with the parties
| aws, and so it doesn't apply to this personal
privacy issue, which is kicking in not because of
the parties, the three NAFTA Parties, capital "P"

being the United States, Canada, and Mexi co.
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That's why we don't think that's where that cones
in.

Qur problemis the inadvertent and
essence of fact of a regulatory matter that we
think that we should just deal with and be able
to get on with so that we can nmake this work.

But, you know, this is a NAFTA case, we
understand it's a NAFTA case, we were not
anticipating that we would have to deal with

t hose types of issues. | had to |learn about this
I ssue than | ever anticipated having to | earn.
|"ve had to read trenendous anounts and neet with
many people to be able to understand this. Now
that | understand it, | see how that matter

wor ks.

And so | -- as we'll talk about
| ater today, with respect to the confidentiality
order, we think that: A it does apply; B, we
want ways to be able to mnimze its operational
| npedi nents, we don't want that to be the case.

So do | read 2105 as saying that it

inforns of the FTC interpretation? | wish it
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di d, because that would be a very sinple answer,
but | don't see this as being one of the parties'
personal privacy rules. And that's the
difficulty.

In fact, the nost significant rule
in Canada is called the PEPI DA. The PEPI DA
excl udes the Governnent of Canada fromits
operation. It only covers -- so it covers -- it
covers the investnents in this case called Skyway
127, which is in Canada, as a private commerci al
entity. It actually covers ny lawfirmin
Canada, but it does not cover entities that are
outside of that, and that's why it's a bit of an
i ssue. The CGovernnent has its own approach.

So I just don't think that answers
t hat question, even though I would like it to. |
would like this problemto go away. | think
there's a way that we can practically make this go
away, and that's what we've been trying to offer.
But it's sinply a regulatory reality of today that
we need to address, just |ike we woul d address

ot her issues, |like confidential business
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I nformati on and ot her things.

And so we woul d suggest get on with
it to be able to deal with it, because at the end
of the day, we don't want anything to affect or
| npede the ability of this process to get underway.

Now, there was anot her question, and
|"mafraid that | need to | ook -- what was that
ot her question about? It was about --

Sir Daniel, if you could just assist
me with the --

ARBI TRATOR BETHLEHEM  The questi on,
in short, was whether you are on the am cus
i ssue --

MR, APPLETON. Ch, yes.

ARBI TRATOR BETHLEHEM -- in asking
this Tribunal to go down a path which is different
fromthe Chapter Eleven tribunals previously. |
understand the contenplation of our draft rules and
procedure, Procedural Order No. 1, to be in |line
w th ot her proceedings.

MR, APPLETON. So the answer here is

relatively sinple. Canada has suggested that we
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foll ow the 2003 statenent. O her tribunals have
gone beyond the 2003 statenent. To the extent that
we're follow ng other procedures, which are better,
we woul d be in favor of that.

"' mnot asking for sonething that's
new or different, I'msinply suggesting that 2003
was a long tinme ago, the world has changed, the
process is better, and we should be in accord
with those best practices. And that there are
| ssues that were not anticipated in 2003 when we
first started this.

W were the first institution to
have this process of inviting civil societies to
be able to participate and that there are
provi sions that can be put into this order, which
often are, but not always, and that that would
make it better.

And that's what |'m suggesti ng.

Qur position is that we should foll ow best
practices, not necessarily the ol dest practice.
And our viewis that we're being suggested from

Canada to follow the ol dest practice, and we
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think that the world has noved a little bit. So
t hat best practices would be better.

But if your question is, am]l
asking you to invent something new to do a new,
to do a new fangl e dance? No. |'m asking that
we follow the usual process with perhaps sone
better procedural tweaks along the way to ensure
that the public effectively is given notice and
effectively has an opportunity to be able to

engage in this process.

ARBI TRATOR BETHLEHEM  Thank you very

much.

ARBI TRATOR BULL: And the Respondent,
pl ease.

M5. KAM Thank you, M. President.

And t hank you, Sir Daniel, for your
guesti ons.

We woul d read the FTC notes, and as
you have pointed out, as interpreting certain
provi sions of the NAFTA. This is not only
evident in the title of that NAFTA FTC note, but

as you noted, under the am cus -- or the access
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t o documents section, there is reference to
speci fic provisions of the NAFTA

And so in that sense, when it's
interpreting certain provisions of the NAFTA,
then according to NAFTA Article 1131(2), this
i nterpretation shall be binding on a tribunal
est abl i shed under Section B of Chapter El even.

On the issue of transparency and
access to docunents, | just want to reenphasize
t hat Canada's submission is that all docunents in
this arbitration that are made publicly
avail able -- what we're tal king about is the
public versions of those docunents.

Say for the issue of non-disputing
parties, which we'll get to under Item6 of this
agenda. And so when we're only making public
i nformation publicly available, we don't see any
| ssues concerning data privacy as arising that
woul d address any concerns. Because any
treatnment of public information outside of the
hands of this Tribunal, it's publicly available

so we don't see an issue with those third parties
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sharing that information.

On the issue of --

MR APPLETON. | --

M5. KAM 1'd like to finish ny
remar ks, pl ease.

MR, APPLETON. No problem

M5. KAM On the issue of Eli Lilly,
we woul d note that the C aimant has not raised any
concerns with how am cus subm ssions were deal t
wth in that case. And specifically in deciding
whet her there should be am cus subm ssions in that
case, the tribunal took into account and applied
the criteria under the NAFTA FTC statenent. And so
given that there's no issues concerning wth how
am cus subm ssions were treated in that
arbitration, I think that is an exanple of how an
NAFTA tri bunal has used that NAFTA FTC note to
consi der am cus participation, and there's no issue
concerning what the |level of detail or the notice
to civil society groups in order to participate.
Thank you.

ARBI TRATOR BULL: Thank you.
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MR APPLETON: M. President, | would
i ke to nake one brief comment.

Wth respect to -- Ms. Kam has j ust
rai sed an issue, | believe she's either misstated
the matter or she's changed the position of the
Gover nnent of Canada, one or the other, |I'm not
sure.

Under the confidentiality order
that we're going to discuss, Canada has refused
to accept that personal privacy information
constitutes confidential information. M. Kam
just said that that type of infornmation would be
considered to be confidential. O course, it
doesn't meet the definition of confidentia
busi ness information, as it's been defined right
now, that's why we have to create a separate
class to deal with that. That woul d be
consistent, it would nake sense, that's why we
suggested that. It would be a very sinply fix.

But if | understand their position,
which is that that is not to be covered by the

confidentiality order, then the statenent she
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just made couldn't be correct. And that woul d be
the -- that would be the problem

The problemis not to rel ease
personal data. That's why they have this
principle of data m nim zation and
pseudonym sation -- |I'msorry, that's starts with
a "P'" -- pseudonym sation, to be able to protect
personal information so it doesn't have to go out
in that way. And they are very specific and
sinple ways to deal with that. Anybody who is in
Europe is basically responsi ble for doing that
ri ght now anyways.

And so the fact is, is that that,
in our view, should be covered. And if that's
their position, we're happy to get that. That
m ght bring us closer together, but ny
understanding is that that was not the position

and, therefore, that answer could not be correct.

ARBI TRATOR BULL: Does the Respondent

want to reply?

M5. KAM Just briefly to say that we

have made our subm ssions on the EU GODPR. W t ake
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the position that it does not apply and it does not
govern this arbitration, but concerning the
definition of confidential information, we plan to
deal with this issue under the confidentiality
or der.

ARBI TRATOR BULL: Thank you.

So the Tribunal thanks both parties
for your subm ssions and transparency. And |'d
| i ke to nove us on to the issue of the
confidentiality order. And on this, would the
Caimants be willing to |l ead us off, please.

MR. APPLETON: Well, since the order
i s Canada's, we thought maybe Canada m ght want to
start.

ARBI TRATOR BULL: Then | see noddi ng
heads on the Respondent's side, so over to you
t hen.

M5. DI PIERDOVENICO  Sure. |'ll
happy to kick this one off.

ARBI TRATOR BULL: Thank you.

M5. DI PIERDOVENICO So | w il

present Canada's comrents on the confidentiality
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order.

Canada has proposed a
confidentiality order to govern these proceedi ngs
t hat ensures robust protection of confidenti al
information in a manner that is consistent with
Canada' s | aws.

In spite of the amobunt of brackets
in the confidentiality order, the Tribunal wl|
be pleased to know there's only really about five
to six issues to determne in order to concl ude
It today.

First, Canada's view -- in Canada's
view, the Claimant's proposal at paragraph
1(b)(vi) of the confidentiality order, which is
avai l able at Tab 2 of your materials, that that
proposal nust be rejected.

MR, APPLETON. You're using this
docunent in tab -- and it's your docunent. Ckay.

M5. DI PI ERDOVENI CO  The proposal
seeks to add a category under the definition of
confidential information that would automatically

desi gnate as confidential information in these
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proceedi ngs any informati on ot herw se protected
fromdi scl osure that has been obtai ned under a
confidential agreenment or a confidentiality order
made by a court or a tribunal.

I n other words, outside courts and
tribunals and third parties to this arbitration
coul d determ ne what amounts to confidenti al
I nformation in these NAFTA proceedi ngs.

Claimant's counsel seens to be
maki ng this proposal based on his experience in
the Mesa arbitration. The claimant in that case
was required to designate information obtained
fromits 1782 applications information that was
protected by U S. court order in accordance with
the Mesa Chapter Eleven confidentiality order.

Claimant's counsel in Mesa did not
want to do this work. And this is likely why it
IS proposing additional |anguage in this
arbitration. However, it is essential that this
Tribunal maintains its jurisdiction to decide on
all confidentiality matters that arise in these

proceedi ngs.
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In fact, this was explicitly
recogni zed by the Mesa tribunal. As such, to
avoid any conflict between a U S. court order and
the confidentiality order applicable to the Mesa
arbitration, the Mesa tribunal asked the clai mant
to confirmthe tribunal had authority to govern
the use of 1782 docunents in the NAFTA
arbitration, which is what Ms. Kamwas referring
toin her -- in her presentation on the issue,
that basically the claimant was the master of its
own demi se in that case and caused the cost to
fall onto it as a result of 1782 applications
that were inconsistent with the U S. court order
and the NAFTA confidentiality order.

The U.S. courts further agreed with
the Mesa tribunal's determ nation that the NAFTA
tribunal had the authority to govern
confidentiality and the docunents at issue.

In fact, it is this Tribunal's
responsibility to maintain conplete jurisdiction
over issues of confidentiality in these

proceedi ngs and not to abdicate that power to
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other courts and tribunals as the d ai mant woul d
li ke.

Canada has concerns that
confidential determ nations made in these
proceedi ngs in which Canada is not a party, for
I nstance, those that could be made by a U S
court, would conflict with what is considered
confidential in these proceedi ngs.

Mor eover, Canada objects to third
parties establishing rules of confidentiality
that govern in these proceedi ngs in which Canada
or this Tribunal, would have no part in taking.
It is Canada's view that this Tribunal has
essential jurisdiction over all matters
concerning confidentiality in this arbitration.

The C ai mant's proposal woul d
further nmean that any confidentiality chall enges
woul d have to be decided by the third parties to
this arbitration, for exanple, the U S courts.
The C aimant's approach is, therefore,

I nefficient and could result in further del ays.

Second, the tribunal is asked to
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resolve the issue in the definitions -- to
resol ve issues in the definitions of witten
subm ssion and public docunent.

The definition of witten
subm ssion is inportant in this confidentiality
order as it lists the disputing parties'
docunents that are subject to the process of
redaction under the confidentiality order.

In Canada's view, a witten
subm ssion is a brief, nenorial, wtness
statenent, exhibit or expert report. Canada
considers all filings in this arbitration,
i ncluding the main pleadings and all supporting
docunent -- all supporting materials to those
pl eadi ngs nust be nade available to the public.

The d ai mant, however, seeks to
exclude all but notions and menorials fromits
definition of witten subm ssion and this is
I nconsi stent wth Canada's commtnent to
transparency in the NAFTA Chapter El even
proceedi ngs.

Moreover, it is inportant that all
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mai n pl eadi ngs and supporting docunents have
appropriate designations by the tine that the
heari ngs are held, otherw se, there would be
uncertainty as to which portions of the hearing
are open to the public and which portions of the
hearing are held in canera due to confidenti al
i nformati on being discussed. This is an already
deci ded issue at paragraph 13.2 of the procedural
order, that hearings shall be open to the public.

I f these confidentiality
desi gnations are not worked out in advance of the
heari ngs, the issue has the potential of
derailing the hearing itself. Simlarly, this
Tribunal is the best place to rule on all issues
concerning confidentiality in these proceedi ngs
and should do so before it is functus.

| f Canada were asked to provide the
docunents after the conclusion of the
arbitration, it would have to deal with
confidentiality issues wthout the benefit of
this Tribunal.

On arelated point, the parties
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further disagree on what is a public docunent
under the confidentiality order. This category
of docunents can be freely disclosed to the
publ i c.

Canada believes that for the
purposes of this arbitration, a public docunent
Is a witten subm ssion, transcript, order or
award that contains no restricted access or
confidential information and no redactions of
this type of information.

The d aimant inexplicably wi shes to
exclude transcripts, orders, and awards from what
constitutes a public docunent, even though those
docunments contain no confidential or restricted
access information.

The Claimant's position on this
| ssue al so appears to contradict its position
under 13.1 of the procedural order, which
includes in a list of docunents that shall be
made available up to the public orders and
awards. This is the non-contested part of the

definition.
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Third, Canada's proposals under
par agr aphs 46, 48, and 50 are nmeant to recognize
the potential application of |laws to docunent
requests, document production, and docunent
di scl osures.

Par agraph 46 sets out that any
request for docunents or for the production of
docunents under the applicable donestic lawis
governed by that |aw.

Par agraph 48 ensures that a party
may nmake any di scl osures of docunents or
information as is required by law. The
Cl ai mant's proposal under paragraph 48, to
speci fy and say that disclosure is subject to the
terns of relevant procedural law is unclear and
in any event |linked to the GDPR

Past NAFTA tribunal s have
acknow edged the rul es and inportance of donestic
di sclosure legislation. They have expressly
recogni zed that the rights under such |egislation
I's not qualified by the NAFTA or applicable

arbitral rules.
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Par agraph 50 ensures that a refusal
to disclose informati on based on a privil ege,
ground for an exenption or nondisclosure or a
“public interest imunity" arising at common | aw
or under national or provincial legislation is
not inconsistent with the confidentiality order.

The Cd aimant's reasons for opposing
the inclusion of the expression "public interest
I munity" are unclear. However, as a state party
to this arbitration, Canada cannot be forced to
di scl ose informati on where such disclosure could
damage the public interest.

In fact, all three paragraphs that
| nmentioned are standard cl auses in Canada's
confidentiality orders and NAFTA proceedi ngs.

And we have nmany exanples, including the Mesa and
Wndstreamtribunals. These are avail abl e at
Tabs 28 and 29 of your materials.

Fourth, an inportant aspect of
Canada' s proposed confidentiality order is to put
I n place reasonable tinelines for nmaking

confidentiality designations and submtting any
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di sputes to the Tribunal so that they can be
resol ved qui ckly.

Restricted access di sputes may be
submtted no later than three weeks; whereas
confidential information designation disputes may
be submtted to this Tribunal no later than 35
days. As nentioned in our letter on the CO
these tinelines are not only achi evabl e, but
necessary. They are al so generous by conpari son.

Thi s process ensures the
I ndi vidual s involved in the preparation of
argunents, such as clients and provinci al
representatives have access to docunents quickly,
and that procedural efficiency is naintained.

As regards resol ving disputes
relating to designations, the O ai mant proposes
no deadlines for submtting disputed restricted
access and confidential information designations
to the Tribunal.

Canada has significant interest, as
Ms. Kam pointed out, in the transparency of these

proceedi ngs and cannot agree to an indefinite
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deadline to finalizing designations. Accepting
the Claimant's proposal to have -- would have the
ef fect of negating transparency altogether.
Fifth, and finally, in our letter
on the GDPR, which is set out at Tab 21, we
detail our reasons why it is unnecessary and
| nappropriate to include provisions concerning
the GDPR in the confidentiality order or for the
parties to enter into a data protection protocol.
Quite sinply, the European Union
General Data Protection Regul ation has no pl ace
in a Northern Anmerican Chapter El even
arbitration's confidentiality order.

W' re happy to answer any

guesti ons.

ARBI TRATOR BULL: Thank you.

Cl ai mnts, please.

MR, APPLETON. Thank you very much
M. Bull. A few subm ssions on this, as you could
| magi ne.

First, let's try to tal k about the

terms of the confidentiality agreenment that don't
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deal with data privacy, then we'll address the
i ssues that do.

Wth respect to the issues about
the confidentiality agreenent, we are deeply
concerned about the process that is being
proposed in this order and that Canada is
basi cally suggesting that we foll ow a process
that didn't work in the past and that we provided
specific ways of nmaking a process that woul d work
better.

So to those ends, for exanple, we
have identified there are problens with the
periods with the process of redaction in the
periods of the redaction. As we have already
seen fromthe issue with respect to the notice of
arbitration, we're 99.99 percent that the notice
has been made public and Canada wants to fight
about four words, which are really neaningless in
the big picture of all of this and waste tine and
resources. That is exactly the situation that we
found ourselves in with respect to Mesa.

And then to find out that Canada
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takes the position that they have an obligation.
They said it again, Ms. D Pierdonenico said
today, "W have this obligation to be able to
make all this information public that is
nonconfidential.” And yet, none of that

i nformation that was nonconfidential was nade
public or nmade avail abl e.

It is exactly the type of
fundanental problem do what we say, not what we
do. And we're seeing that again and again and
again in this order.

And this Tribunal should not nake
an order that's ineffective, it should not nake
an order that treats the parties unduly, and it
shoul d deal with the concept of proportionality
when we | ook at things. There should not be
burdens put in for things that will never go out.
If that information is going to be inportant, it
has to be made public. And if wasn't in
| nportant, then they're not obviously follow ng
that provision, which is, in fact, what we say

is, in fact, the case.
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Now, NAFTA Article 1129 -- well,
actually we'll deal with that separately.

Wth respect to the issue here
about data privacy. Data privacy is just a fact.
We didn't choose to have to deal with data
privacy, data privacy chose to deal with all of
us. We fundanentally are -- you know, at the end
of the day, we expect that the Tribunal wll
address the issue because it's an issue to be
addr essed.

And so we have given a process that
wll followthat, that will allowit to work.

And one of the nobst inportant issues there is to
deal with data mnimzation. To only nmake sure
the data that needs to be made public is made
public and the data that needs to be made

avail able is nmade avail able. These are the
fundanmental principles followed across the world
wth respect to data privacy.

And so, you know, we think that
that woul d be the sinplest, nost straightforward

way. And so when we | ooked at the definitions,
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we' ve added data privacy in, because otherwi se it
woul dn't be there.

W al so note that Canada's | aws
With respect to -- with respect to the protection
of information have been consi dered by other
NAFTA tribunals and are very unusual .

Canada has | aws that they have
attenpted to apply, and that tribunals have
rejected, that allow any docunent not to be
produced and not even to be discl osed.

Canada, if it applies under the
Evi dence Act, a clerk -- the npst senior official
of the governnment may sign a letter, the letter
does not discl ose whether the docunment exists or
does not exist, it sinply nmakes it inpossible for
a court to be able get that information. That is
why when we tal k about the words that are here,
we're so careful about these words, the
provi sions of Canadian | aw are unusual, they are
unl i ke other provisions. And other tribunals
have rul ed that those were violations of

fundanment al due process and equality to the
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parties as respected by NAFTA Article 1115 and
Article 15 of the UNCI TRAL arbitration rul es.

That's why we're so careful. W're
careful because we know t hat Canada has attenpted
in the past to suppress relevant and materi al
information so the tribunal could not see it.

And that is very problematic. It's also very
unfair.

And, therefore, we need to have a
process that respects the types of privileges and
| ssues that are there but, yet, also ensures that
that process is not abused. And that is our
concern.

Qur concern is not an unfounded
concern, because we've had cases where this has
been attenpted in the past. It is a founded
concern, and that's why we bring it to the
Tribunal's attention and ask that this Tribunal
| ook at it.

Now, we have provided provisions
I nside the orders so that would specifically

address concerns. And we think if you were to
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foll ow those provisions with respect to personal
data, with respect to allowing it to be covered
by the definition of confidential informtion,
and to follow the process that we have set out in
here that we think we could accommbdate pretty
well all of the main issues. There would be a
need for a small data protocol. That protocol
woul d deal with issues that would address if you
had a breach of security, how you would store
data and how you woul d destroy it.

And these are all processes that
international arbitration bodies, |like |ICA and
the I BA are very focused on right now They are
i ssues that do not exenpt this Tribunal because
of their connection with the PCA. | wish it did,
but it doesn't.

And when we have this provision
about material scope, as we've pointed out,
material scope is just |like the provisions that
we had in the NAFTA that say if it's about
national security or about crimnal |aw, those

powers are outside the scope of the GDPR, but not
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other itens, they're elenents of union |aw

W' ve taken this very seriously
because if we didn't have to go here, we woul dn't
want to go here. This is not our issue. W're --
we're sinply covered by this just |ike everybody
el se.

It's i ke the | aw governi ng maxi mum
speeds on the highway or public safety when |I go
through the airport. It's just a regulatory
provision that we all need to deal with. And
there's a way to deal with it. And, here, we're
trying to work our way through.

Wen we filed this case in 2017, the
GDPR didn't apply. W had no concept that the GDPR
was going to apply. And it may very well be that
Canada, because of its establishnments and
operations in Europe nmay already be covered on its
own under the GDPR. Well, perhaps it's not, we
don't know, we've asked them sone questions that
woul d assist us to be able to get that information.

But given the fact that we have to

deal with this in some way, we just say, "Let's get
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on with this practically." But what's not

practical is to so put our heads in the sand and do
an ostrich. Canada just says no. | call that
hopium That is not the approach for a

sophi sticated international tribunal governing

t hese types of very inportant issues.

We just need to get on with what we
need to do. And in that respect, we have tried to
find sonething that's practical, that's sinple,
that m nim zes what needs to be produced. That's
the purpose for dealing with that, to be able to
focus the attention. And we do not want to have a
process that is going to be prone for abuse.

W'd like to al so point out, because
Canada has now raised this tw ce, but once by
Ms. Kam also by Ms. D Pierdonenico, that the
concept and the problenms in the Mesa case arose
because of sonme failure on the part of the clai mant
I n Mesa.

The 1782 information that arose in
that case cane before there was a confidentiality

order, before the tribunal was making orders and
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dealing with these issues, there was no tribunal.
So if -- these things cane before there was a
process. |In this case, once we would have a
tribunal, we would have a process that would help
regul ari ze and streanl i ne those types of issues.

The big problemthat we had in that
case were provisions of stipulated orders and ot her
court orders that didn't align. And the tribuna
had the choice of nodifying the order to deal with
how third-party informati on was going to cone in.

And one of the requirenents was that
you had to know directly that it had been
mai nt ai ned as confidential along the way and that
you knew the basis for the confidentiality rather
than information that was provided to you that was
confidential under the ternms of the order.

And, of course, Mesa couldn't do that
because they didn't have the information. And
Canada agai n and again and agai n pushed that issue.
But under the terns of the order, the C ai mant
coul d not oppose that because we were not all owed

to make that information public. W were allowed
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to have it rul ed agai nst us, but we coul dn't
actually take steps that woul d take that
confidential information and nake it public.

And agai n and agai n and agai n, Canada
pushed that to declassify that, to have it
redacted, to make it all in. And we thought, okay.
Wll, it was very unfortunate we did that, we
t hought it would be for the public good, for the
public purpose, for transparency. And then we
di scover that it's never been made public and that
they will not provide it, even though |I've heard
again and again and again today that this is,
according to Canada, the type of information that
they say in this case and they say in genera
shoul d be public and should be available. W just
can't understand what they say and what they do,
two different stories.

And we're asking the tribunal not to
create a dysfunctional order that's going to nake
the Tri bunal have to hear notion after notion after
notion, instead to have a process that fromthe

get-go is going to be nice and cl ean, very easy,
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very efficient, because the -- the investor in this
case wants to have its case heard effectively and
guickly. W don't want to waste effort and ti ne.
And that's what we're seeking.

So | think we're going to close on
that unless there are specific questions how the
Tribunal would like to go through this. W' ve
sinply tried to find a practical solution that
would try to accommbdate what we see are sone
particular issues here and to try to nove this
f orwar d.

And that's our approach. CQur
approach is sinply to try to find a way that's
going to hit best practices. Mny tribunals are
starting to think about this. This is now starting
because of the excellent work done by ICA. And I CA
and the IBA and the Bar in the UK, have done what
they can to try to exenpt to thensel ves.

The data regulators in the UK have
made it very clear that they will not exenpt
arbitrators and persons in arbitration, that that's

a problem And we sinply want to find a way to get
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around that problem And that's the process that
we have suggest ed today.

ARBI TRATOR BULL: Thank you,
M. Appl eton.

Ms. Di Pierdonenico, you would |ike
to -- you have five mnutes to respond, please.

M5. DI PI ERDOVENI CO  Thank you.

Now, starting right out of the gate
on this issue of redactions. Canada's phil osophy
Is quite sinple: One arbitration, one set of
rules. Al we are asking is that we are guided
by the exact sane set of rules on both sides of
tabl e.

If we take on the Caimant's
suggestion to all ow outside courts to make
determ nations, they will make those court orders
wi t hout taking Canada's interest into account.
And that is patently obvious with sone of the
court orders that came out of the court, which is
why Canada had to go back to the tribunal again
and again and again to enforce the sinple rule of

one arbitration, one set of confidentiality rules
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that apply equally to both parties.

If we want the parties to be
treated equally in these proceedi ngs, we have to
ensure that the confidentiality rules that apply
equal |y.

On the issue of data privacy and
data m nimzation, the C aimant has basically
stated that the only way to protect data privacy
I n these proceedings is to take the extraordi nary
step -- and | can't enphasize this enough of --
of incorporating an EU donestic |aw and have it
apply generally in these proceedings.

This is an astounding result for
the reasons set out in our paper that we sent, |
bel i eve, June 12th. You know, we do not believe
that the EU GDPR generally applies in these
proceedi ngs for those reasons. This is an
arbitration under the Northern Anerican Free
Trade Agreenent. The rules that apply are the
UNCI TRAL rules. It is not subject matter that
falls generally under EU | aw.

Mor eover, we have set out that
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Canada' s Acts according to, you know, what we

i ntend on doing in these proceedi ngs woul d not
fall under the territoriality scope provision of
that -- of that regul ation.

Wi le there m ght be extra
territorial elenents to the EU GDPR, and this, |
think we can all agree to since it applies to
conpani es processi ng personal data outside of the
EU, regardl ess of the conpany's |ocation, you
must still performthose necessary acts which are
set out in the EU GCDPR in order to bring yourself
into the scope of the legislation. W're sinply
not doing that here, so why would we agree to
generally applicable rules? It's just -- it's
such a bizarre result.

One of the points that the C ai mant
had fl eshed out in his summary of points was
that, you know, everybody is subject to rules.

If Caimant perforned an assault, he would still
be subject to the donestic rules of assault. W
agree. Everybody has to follow their own rules,

but we're -- what we're saying is you don't
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I ncorporate themif one person is subject to
domestic laws into a generally applicable
agreenment. No, you just act yourself

accordi ngly.

It is for each arbitral participant
to determne what their liabilities are and to
act accordingly. To nmake this set of rules
general ly applicable where they otherw se woul d
not apply is not sonething that we can agree to.

On the issue of the cabinet
confidence, C ainmants suggest there is an unusua
practice in Canada about cabi net confidence --
failure to di scl ose cabi net confidence. Well,
| -- I would just like to say that it is not an
unusual practice to not disclose cabinet
confidence, that this is a generally recognized
practice. And this is not sonething that goes
beyond the IBA rules for the taking the evidence
and, therefore, we do not see the point of this
asked for by the d ai mant.

Now, on the issue of privacy

itself, | would just |like to say that Canada
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takes protection of private information very
seriously and that we already have provision in
the confidentiality order for those things.

I f you | ook to paragraph 1(b)(iv)
of the definition of confidential information,
which again is at Tab 2. It says, "Information
ot herw se protected fromdi scl osure under
applicable donestic |law of the disputing state
party." For us, we would | ook at the Access to
I nformati on Act, which says that, "The head of a
governnent institution shall" -- there is no
di scretion here -- "shall refuse to disclose any
record that contains personal information as
defined in Sections 3 -- Section 3 of the Privacy
Act . "

Personal information under the
Privacy Act for Canada is a nine-paragraph
definition under the Privacy Act. There is
substantial overlap with what is already provided
for under the EU GDPR. | just don't understand
what the problemis here.

And t hat concl udes ny remarks.
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ARBI TRATOR BULL: Thank you.

M. Appleton, you five mnute to
respond if you w sh.

MR. APPLETON: Thank you,
M. President. W have sone very brief remarks.

First on the issue about redaction.
Canada conpl etely ignores the fact that the
process that would be involved in wuld be a
process where the Tribunal controls. The
Tri bunal woul d agree and supervi se the process
where there woul d be recourse to going to | oca
courts. As a result of that, Canada woul d know,
Canada woul d be able to participate.

Furthernore, Canada nmay on its own
bring actions to the |local courts because of the
w despread destruction of evidence that's taken

place in Ontario of the relevant information as

wel | .

So the fact is that's going to be
governed by the Tribunal. There's not going to a
process that's outside the Tribunal. And outside

t he knowl edge of Canada. That was the case in
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Mesa, because when the 1782 material was
obtai ned, there was no tribunal in place. It was
a different process and a different tine.

So that does not work. The
Tribunal will supervise this process and will be
involved init. None of those comments are --
are -- are relevant to the issue that we go on.

Wth respect to the issue of
cabi net confidence. Canada has not told you that
t he Evidence Act goes far beyond cabi net
confidences. Cabinet confidences is not our
i ssue. The Evidence Act applies to anything that
the clerk of the Privy Council so wi shes to apply
to, anything at any tine in any way.

And that is why there was a
deci sion of a NAFTA tribunal said that was
grossly unfair. A former menber of the House of
Lords made the -- was the president of that
tribunal .

These were not people who didn't
know about | aw, they knew very nuch about | aw,

and very nuch about unfair process. And
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that's -- that's the problemwith this. That's
why we raised concerns and that's why we want
this Tribunal to know that we can't just follow
t hat .

Wth respect to the Access of
I nformation Act, well, a governnent -- head of a
governnment, sure, she nmakes the decision, but
then we have the case of Appleton versus Privy
Council. And in Appleton versus Privy Council,
the head of the governnent institution, decided
to release very sensitive infornmation about
arbitrators in the case. And in this case, there
was a question as to whether or not an arbitrator
had been acting appropriately and whether there
was a basis for conflict in that case.

The governnment decided -- and that
was confidential, that was not allowed to be out.
The governnent decided in an unrelated Access to
I nformation request to act to all ow that
I nformation to be rel eased because they're
al |l owed under their act, and their courts

permtted, any information to be released in
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connection to an Access of Information request.

And that -- so | was the non nal
plaintiff inthat. | tried to protect the
i nformati on of the Tribunal because | thought it
was damagi ng and | thought it was confidential.
And Canada, successfully, was permtted to put
all that information out. That's why the Access
to Information Act is not enough.

| am personally a testanent, | am
personally testifying to that fromdirect access
and directly being invol ved.

Finally we have the issue of data
and the GODPR.  \Wiether we like it or not, the
Menbers of this Tribunal are covered by the GDPR
It's not because we want themto be covered, it's
because they are. They're covered because of the
reasons we've set out. They have joint control,
they're joint processors. The CGDPR rules are
very significant, they definitely have
extraterritorial effect, and they have very
extensive fines. W don't want anybody to be

subject to that.
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The reason that we have these
provi sions are specifically because otherw se the
words are only governed by Canadi an | aw rat her
than the rules of the GDPR And we don't want
there to be a space between the Canadi an | aw and
the GCDPR We want to nmake sure that if we have a
process for data protection, we followit, it's
consi stent, and that, for exanple, Canada cannot
| ater rel ease informati on because they have that
power under that case | was just telling you
about to release it that would nmake the Tri bunal
get into trouble.

That's why we put those provisions
in. W don't want there to be a risk that a
party to this arbitration -- that's capital "P"
Party -- using its own donestic | aw woul d be abl e
to circunvent the other rule.

So if the United States gets
I nformation subject to the terns of this order --
and that will be sonething that we're going to
tal k about -- but if they were to get that, then

they woul d not be able to use their |aw
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separately to declassify that, because that would
create sone liability back to the Tribunal, which
we don't want. That's why we put it in.

All we're |looking for is a sinple
wor kabl e system W' re not doi ng sonet hing
that's extrene. W're not doing sonething that's
conpletely out there. W're sinply trying to
conply with a regulatory reality as practically
and as sinply as we can and define a
confidentiality order that's workabl e.

The last point here is that the
time to redact. We've had situations where we've
had t housands -- 2,000 pages to redact in a very
short period of time. And it is very, very
difficult to be able to do that. That's why
we' ve suggested that the tinme periods be nore
flexible to permt tine.

This is not to delay the process,
this is to allow effectively the tine to get this
done. We've had to stop work on everything in
every other file in our office and get everybody

involved to try to neet these artificially
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conpressed tinelines.

Qoviously if they're not necessary,
that's fine, or if you want a process to go back
to the Tribunal, we could do that, but we're
trying not to bother the Tribunal on this. What
we want is not to have to deal with this at al
as much as possible, to have a systemup front so
that this can be data m nimzed and pseudonym se,
t he keywords of the GDPR, but followed by
everybody in data privacy, to be able to avoid
this.

Because | can't inagi ne a worse
hearing than to sit and go through a thousand
pages of data with the tribunal. That would be
terrible. And | don't think that we want to do
that. And countless, countless notions. W
don't want to do that. W want to avoid that.
That's why we're asking you to help us find a
wor kabl e systemthat just deals with it.

We have nothing further on this
unl ess you have questi ons.

ARBI TRATOR BULL: Thank you.
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Could I ask ny co-arbitrators
whet her they have questions on this section of
t he proceedi ngs today?

Per haps M. Bishop first, any
guesti ons?

ARBI TRATOR BI SHOP:  Yes, | have one
guesti on.

The C ai mant proposes to include in
the definition of confidential information that
woul d ot herwi se be protected under a
confidentiality agreenent nmade by a court or a
tribunal. And | wonder if the Cainmnts would
give us a concrete exanple of what they have in
m nd.

MR, MULLINS: M. Bishop, so what
happened, for exanple, in the Mesa situation, we

did 1782 discovery and the chall enges that the

third parties who absolutely had that discovery and

are not subject to the jurisdiction of the
tribunal, and so what ends up happening is they
want to mark their stuff confidential, which is,

you know, significant, but it needs to match with
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the tribunal.

And what all of this is, in our
view, is that Canada does not want the Tri bunal
to get this information. And that doesn't seem
to be fair. But we're entitled to obtain it.
And we'll talk about how that will come out, but
what we want is to make sure that the
confidentiality system you know, works both --
If it's obtained through a separate proceeding,
It's obtained through here.

ARBI TRATOR BI SHOP:  Thank you.

ARBI TRATOR BULL: Sir Daniel, any
guestions from you?

ARBI TRATOR BETHLEHEM | have j ust
one question, which follows up fromthe question
put by M. Bishop. And it's really a question
that's perhaps best directed to Canada, but
obvi ously both parties can respond. It goes
exactly to the sane provision in the draft
confidentiality order, so b(vi), "Information
ot herwi se protected fromdisclosure that has been

obt ai ned under a confidential agreenment or
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confidentiality order nmade by a court or tribunal."

And to Counsel of the Respondent, |
under stand t he subm ssions that you have nade,
but 1'd |ike to know how you propose, or whether
you propose, that the Tribunal, our tribunal,
shoul d regard as confidential information that
may be subject to a confidentiality order by a
court or tribunal that is nmade in proceedi ngs
that are unrelated to our proceedi ngs?

Now, | understand -- just to unpack
that, | understand that your subm ssions focus on
a concern that the C aimant may seek infornation
covered by a confidentiality agreenent or a
confidentiality order before the tribunal, but
what happens in circunstances in which there is
i nformation that either party would |ike to put
before this Tribunal, but that it is covered by a
confidentiality agreenent -- or a confidentiality
order froma court or tribunal which is
unrel ated, but, nonetheless, is in the possession
of the party?

For exanple, a tribunal award that
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I s made, woul d that concern be addressed by
reformulation of b(vi) that it, for exanple,
addresses a confidentiality order by a court or
tribunal in proceedings that are unrelated to the
present proceedi ngs?

Thank you.

M5. DI PI ERDOVENI CO Ckay. Thank
you.

Arbitrator Bethlehem if |
under st and your question correctly, you' re asking
what woul d happen if you have al ready docunents
that are protected under a separate court
proceedi ngs, what would happen. | think in this
case, as long as they were done in accordance
with the aw of the party, you could take that
into account in ternms of your own confidentiality
desi gnations, but in ternms of renoving that
proposal fromthe C aimant altogether, what it
establishes is that this Tribunal has the
authority to determne the confidentiality
designations in this proceeding, but that doesn't

mean that you would ignore the court order
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altogether. Wiat it neans is that you woul d
sinply take it into account when maki ng your
decisions to the extent that a conflict m ght
ari se.

As well, on the 1782 issue
particularly, there is a sinple solution here,
and this was done in the Mesa tribunal, in that
what was asked of the claimant in that case was
to go back to U S. courts because the
confidentiality designations were already nade in
t hat case.

In this case we understand that
Cl ai mant has not yet nade any 1782 applicati ons,
al though that's yet to be confirnmed explicitly by
Claimant. Wat -- the easy solution here would
be sinply to let the Tribunal know that these --
that those docunents are potentially docunents
that woul d be introduced in this NAFTA
proceedi ngs and that that court should explicitly
allow this tribunal to determ ne the confidenti al
designations in this proceedi ngs.

It's -- it's not onerous. To the
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extent that it was onerous in Mesa, those facts

do not exist here. |In terns of the workl oad for
redactions, | have to admt it's not pleasant
redacti ng docunents, however, that is -- that is

what we have to do, as |awers, is redact the
materials that could be potentially subject to a
confidentiality agreenent.

| wish I could help you with your
wor kl oad, M. Appleton, but at the end of the
day, this is sonething that we nust do in order
to ensure that the docunents reflect the
confidential designations properly.

And ultimately one set of rules for
both parties is a fair and equival ent process.
This Tribunal wll take into account both of our
interests in terns of determ ning what that set
of rules are. And by abdicating that power to
third parties outside of this arbitration could
be potentially injurious to Canada, which is what
we are posing.

MR. MJULLINS: The only thing I would

respond to that is it's one thing to tal k about
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prospecti ve discovery that you can try to deal wth
the Tribunal, but | think --

MS. DI Pl ERDOVENI CO  Excuse ne.

That question was directed at Canada, and we were
not afforded an opportunity to respond when
Arbitrator Bishop asked the C aimant a questi on,
and so | would just want to ensure the equality of
the parties in these proceedings.

ARBI TRATOR BULL: | think Sir
Dani el ' s questions has been addressed -- has been
directed at both parties, so you can answer to the
guestion. And if you could do that, | think that
woul d be good.

MR MJLLINS: Sure. \Wat | was --
what | understood his concern to be was if there's
sonet hing el se, for exanple an award, it's one
thing to say, "Well, you know, we'll do it -- our
confidentiality order now, and then you need to go
and tell the court that you're going to do have a
1782," and so they've got to conply with your
order.

Sol think Sir Daniel's concern is
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what if it's an award, that tribunal's gone. And
| think that's the difference, which is that
there are certain circunstances that you may have
docunments that have been declared confidential in
ot her proceedi ngs, awards, docunents, that
there's not an opportunity to adopt this order.
And | think that's -- that's our concern.

MR, APPLETON. In fact, that was the
case that Canada alluded to earlier, they said,
"Oh, you could have gone back to the tribunal in
Mesa and asked them but they were functus and you
can't get that information."

In fact, that's actually not
correct, because factually the information wasn't
di scl osed until well after the tribunal was
functus. And so -- but the fact is, is that that
situation is a good exanple, it just happens to
not be an applicable exanple for that answer that
t hey gave.

But if you were to go -- if the
tribunal is functus, it cannot give its

permssion. |If that information is in the
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possessi on of Canada and they're relying on it,

it should be able to be produced. And it should
be able to be produced in a confidential nanner.
And if there's information that's produced to the
i nvestor and the investor wants to nake t hat

avail able, it should be able to be produced in a
confidential manner. But that cannot be

di sclosed to the public, that's the issue. That
woul d be a serious problem

ARBI TRATOR BULL: Al right. Thank
you. Unless there are other questions from ny
co-arbitrators, | think we can nove on to Agenda
l[tem No. 5, which is on interi mneasures. And as
the Tribunal has enphasized to the parties before
the hearing, the discussion today is just limted
to the issue of procedure.

All right. And | think both
parties have raised issues on this, but if | can
ask the daimant to address us first on this,
pl ease.

MR APPLETON: M. President, the

i ssue for us is if, in fact, Canada is prepared to
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consent to a bilateral preservation order and/or is
prepared to consent to the production of the
declassified information, in other words, the
public information that hasn't been produced, then
there'll be no need for those interimmnmeasures at
all. And that would save a lot of tine and effort.

| was so hoping that this m ght be
an opportunity where the parties mght be able to
agree upon a bilateral preservation order.
That's a very common order to have. As the
Tribunal is aware, we've given those for a |ong
time and we have not had an answer, so if that
was the case, we could have a situation where it
woul d not be necessary and that woul d reduce the
nunber of interimneasures notions that would
have to be brought to this Tribunal.

We understand that Canada stil
will wish to bring other notions and we'll not
address those.

ARBI TRATOR BULL: Thank you.

And Respondent, again, on the

i nteri mnmeasures issue, please.
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M5. DI PI ERDOVENI CO  Thank you.

For the record, Canada did not ask
for interimneasures to be added to the agenda
today, this was exclusively on behalf of the
Cl ai mant on agenda item

In terns of our comrents, we
decided to relegate ourselves to the Tribunal's
direction which was on the process. Canada is
satisfied that the process is a -- is a good one,
and we do not seek any changes to the process
itself. W don't have any comments in terns of
reacting to M. Appleton's request here. As the
Tribunal has directed the parties, we are only
supposed to di scuss process today.

ARBI TRATOR BULL: Thank you.

Wth that being the case,
woul dn't i magine either party needs to respond so
we can --

M5. DI PIERDOVENICO Sorry. There
was one ot her issue.

ARBI TRATOR BULL:  Sure.

M5. DI PIERDOVENICO -- just in
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terns of the types of interimneasures, the
Tribunal did ask which interimneasures the parties
woul d i ntroduce, and we will be asking for security
for cost as well as third-party funding
i nf ormati on.

ARBI TRATOR BULL: Yes.

M5. DI PIERDOVENICO And that's it.

ARBI TRATOR BULL: Thank you.

MR, APPLETON:. The Tribunal is aware,
because we put it in our prehearing brief, of the
I nterimneasures that we'll be seeking. W do
stress that the interimneasures provisions of the
NAFTA, there's a specific provision, Article 1134,
it changes, it nodifies and restricts what you can
do with respect to an interimneasure that,
ot herw se, woul d be done by Article 1126 of the
UNCI TRAL arbitration rules of 1976. And that we
think the Tribunal needs to take that into account
when it considers whether sone of the neasures that
are going to be before it, nay even be within its
jurisdiction.

ARBI TRATOR BULL: Al right. Thank
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you.
| should just pause to see if
either of ny co-arbitrators have any questions on
interi mneasures. | do not.
But, M. Bishop, any questions?
ARBI TRATOR BI SHOP: No, | don't have
any questions. Thank you.
ARBI TRATOR BULL: And, Sir Daniel?
ARBI TRATOR BETHLEHEM  Not hing from

ARBI TRATOR BULL: Thank you.

Then let's nove on to Agenda |tem
No. 6, attendance of non-di sputing parties at
future hearings. And this --

M5. DI PIERDOMENICO M. President,
|"mreally sorry for interrupting you, but Canada
had a certain expectation in terns of the process
that would be followed, and |I understand that you
would like to nmaintain the agenda, which is a very
vi abl e goal, however, we had expected to be able to
respond to Claimant's comments on this issue as

well, in terns of as, you know, the ten m nutes
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versus five mnutes and we were not afforded
that -- the extra tine. | apol ogize.

ARBI TRATOR BULL: On the interim

measur es?
M5. DI PI ERDOVENI CO  Yes, exactly.
ARBI TRATOR BULL: Well, you're
absolutely right, | just did not think that there

was anything that you m ght want to say, but that
was presunptuous of me. You, of course, have that
right, and the Respondent can proceed.

M5. DI PI ERDOVENI CO  Thank you.

It is only that the C ai mant had
made certain statenents that we were not able to
respond to that Article 1134 restricts the types
of interimneasures. | would just point out that
this is a substantive issue and not sonethi ng
that we were neant to discuss today and --

MR. APPLETON: It's procedural
el ement under the treaty.

MS. DI PIERDOVENICO It's not a
procedural elenent in terns of what is -- what is

permtted and what is not permtted for the
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Tri bunal to consider. And, therefore, we take

i ssue with your characterization that Article 1134
is sonething that is -- that limts the Tribunal's
power with respect to interimmeasures. Thank you.

ARBI TRATOR BULL: Al right. Thank
you for that.

And now finally to Agenda item No.

6. And, again, if we can ask the Cainmants to
address the tribunal first on that.

MR. APPLETON: | need a nonent. |
bel i eve perhaps the noving party elenent on this is
Canada, perhaps they m ght want to go first.

M5. KAM Actually, | believe the
Cl ai mant had asked to add this agenda itemso --

MR. APPLETON. W did, but --

M5. KAM -- we're not going to go --

MR, APPLETON. -- you are the people
who are opposing it be foll owed.

ARBI TRATOR BULL: If | may.

The way this itemarose was really
about whether the U S. would be present here

today. And because of correspondence havi ng been
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exchanged, the end result was that the Tribuna
made it clear that this was a cl osed session and
the United States decided that it would not ask
to attend. And that's how the issue resol ved

i tself.

It is, to ny nenory, correct, that
the C aimant asked for it to be added to the
agenda before we reached a final landing. It may
well be that both parties think that this item
does not need to be dealt with, but if it does
need to be dealt with, then one of -- one or the
ot her of you needs to raise it.

s there an issue here that needs
ventilation for the C aimants?

MR. APPLETON: Yes. So | would be
delighted to speak to it now that | have organi zed
ny book.

ARBI TRATOR BULL: [|'mgrateful.

MR, APPLETON. So the issue here is
Wi th respect to the wording of Procedural O der
11.1. And the concern that we have is that 11.1 of

the procedural order is not in accord with the
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provisions that are in NAFTA Articles 1128 and
1129. And that this is going to be the cause of
some concern. And we've adverted to this severa
times today in other contexts, but we think it's
guite inportant to address specifically.

So Procedural Order 11.1 says, "The
governnments of Mexico and the United States may
attend hearings and nay nake subm ssions to the
tribunal within the neaning of Article 1128 on
dates to be determ ned."

To the extent that the Tribunal
nmeans that they may follow Article 1128, this nay
be fine, but to the extent that this neans that
t he governnments of Mexico and the United States
may attend all hearings, it nmay be sonmewhat
beyond what's in 1128. | think it would be
useful to ook at 1128 and 1129 toget her.

1128 says, "On witten notice to

the disputing parties" -- that neans to Canada in
this case, not -- or actually no, that wuld al so
I ncl ude us, disputing parties, small "P," so

it's -- a party with a capital "P" is the
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governnents, a disputing party with a small "P"
are the parties to the arbitration. The
non-di sputing parties with the capital "P' are
t he governnents of the United States and Mexi co.
Just so we understand what's being referenced
her e.

"That on witten notice to the
di sputing parties" -- which did not occur in this
situation of the United States -- and their
potential attendance at this hearing -- "a party"”
-- that is a governnent party -- "nmay nake
subm ssions to a tribunal on the question of
interpretation of this agreenent.”

So, first of all, Procedural Order
11.1 doesn't Ilimt what the purpose and the
extent of what may -- what the subm ssions are.
Now, to the extent that | read subm ssion to the
Tribunal within the neaning of Article 1128, |I'm
not sure that that also neans it nmay attend
hearings wthin the neaning of Article 1128. W
think that that's -- could be fixed or, in fact,

doesn't need to be there because Article 1128
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actually answers all of this, and then it woul d
be unnecessary to have this provision.

Qur bigger concern is about 1129.
1129.1 says, "A Party" -- capital P -- "shall be
entitled to receive fromthe disputing party" --
in this case Canada -- "at the cost of the
requesting party a copy of the evidence that's
been tendered and the witten argunent of
di sputing parties.”

So that's the process by which the
non-di sputing party is entitled to obtain
information in this arbitration. And they are
limted to evidence or to witten argunent, which
is basically pretty well everything, and that
I ncludes the confidential material.

In order to protect the
confidentiality, the drafters of the NAFTA very
t houghtfully enclosed Article 1129(2), "A party
receiving information pursuant to paragraph 1
shall treat the information as if it were a
di sputing party."

So that neans that the
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confidentiality order made by this Tribuna
governs a disputing party receiving information
pursuant to Article 1129(1). And that's your
only authority as a tribunal to govern their
conduct in receipt of that evidence.

Now, the words that we certainly
have in Procedural Order 11.1, which were, |
bel i eve, proposed by Canada, is that, "The party
shall be entitled to receive a copy of the
confidential versions of evidence and subm ssions
referred to in Article 1129."

Well, all 1129 refers to i s
evi dence and subm ssions, so -- but it doesn't
say anything nore. But it doesn't say that
they're required to follow the confidentiality
provisions. And there's no power, in our Vview,
on this Tribunal except through 1129, because
they're non-parties so it has to be by way of the
treaty, which is sonething that they' ve agreed to
and consented to, and that they -- since they
have not received the evidence pursuant to

Article 1129, in the process set out in 1129,
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they no |l onger have to follow confidentiality.

And we find that very problenmatic.
And so either we woul d suggest that we -- we
t hi nk judicial econony would tell us there's no
reason to have this at all, that this shouldn't
be there, or you could follow word for word
what's in the NAFTA, in Article 1128 and 1129,
that would be alright, but we're worried about
the wording right now.

And we're further concerned because
we believe that data privacy rights apply here.
And we believe that they create liability on the
Tribunal. And we don't want there to be any
liability on the Tribunal because of this
di ssem nation of information.

And it's needless. It doesn't
need -- there doesn't need to be any space
between 1129 and what's in your order and,
therefore, we would think that woul d be a useful
t hi ng.

Now, Canada shoul d have told you
that when they put that in. W think this is
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actually an attenpt to slightly broaden what was
in the treaty, but the fact of the matter is we
think it's very inportant that the Tribuna
foll ow these provisions specifically because it
has very limted authority when it cones to
governing the acts of non-parties to this
arbitration.

And since the non-disputing parties,
that is the parties to the treaty, who are not
di sputing parties, specifically agreed to a
process, we think that should be respected and that
shoul d be followed. And we would like that to be
t he situation.

So that's our subm ssion with respect
to this issue.

ARBI TRATOR BULL: M. Appleton, just
so that | understand what you're saying, you would
be content if 11.1 was renoved, because then 1128
and 1129 woul d just apply because they apply?

MR, APPLETON: Correct.

ARBI TRATOR BULL: | see.

MR, APPLETON. They apply, therefore,
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you don't need to go there.

ARBI TRATOR BULL: | understand what
you' re saying. Thank you.

And now for the Respondent, please.

M5. KAM Thank you, M. President.
Sol will try to be brief, this is the last issue
on today's agenda.

But Canada's view is that paragraph
11.1 in Procedural Order 1 does not go beyond the
scope of Article 1128 and 1129. Regarding access
to docunents, we disagree that it goes beyond the
scope of 1129.

Paragraph 11.1 provides that Mexico
and the United States shall be entitled to
receive a copy of confidential versions of
evi dence and subm ssions. And this is consistent
wth Article 1129, which permits the
non-di sputing parties to obtain confidenti al
I nformation, subject to the condition in
paragraph 2 that it shall treat the information
as if it were a disputing party.

W agree that the authority for
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non-di sputing parties being required to have the
same access to evidence and witten subm ssions
as if it were the Respondent party is found in
the NAFTA. Gven that -- it is clear from
Article 1129(2), it's unnecessary to repeat this
| anguage in the CO which only binds the
di sputing parties in this arbitration as proposed
by the Claimant in the draft CO

Regar di ng t he non-di sputi ng NAFTA
parties' attendance at future hearings,
Article -- paragraph 11.1 of Procedural Order 1
provi des that the governnents of Mexico and the
United States may attend hearings and nake
subm ssions to the tribunal within the nmeaning of
Article 1128. Simlar |anguage is in paragraph
49 of the draft CO clarifying that the NAFTA
non-di sputing parties can be present in the
heari ng roomincluding with portions of the
heari ng held in canera.

In our view, NAFTA Article 1128
recogni zes that the non-disputing NAFTA parties

may make subm ssions to the tribunal on a
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question of the interpretation of the agreenent.
It does not specify how they may nake that --

t hose submi ssions. And it follows that they
shoul d be permtted to attend hearings in person.
And | woul d note that
representatives of Mexico and the United States
have routinely attended hearings in Canada's past

NAFTA Chapter Eleven cases, including nost
recently in Bilcon, Mesa, Eli Lilly, Lone Pine,
and Mercer.

From an institutional perspective,
| would also like to enphasize that the
attendance of non-disputing parties is inportant
to enable themto obtain evidence provided at
heari ngs and upon notice nake oral subm ssions to
the tribunal on the question -- on questions of
t he agreenent.

To the extent that the C ai mant
argues that there is a need to i npose scheduling
requi renents on the non-disputing parties, we
woul d al so note that the procedural cal endar and

Procedure Order 1, which we understand the
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Tribunal to have confirned al ready, already
clearly establishes deadlines for their

subm ssions. And this provides sufficient
advance notice and procedural fairness to both
di sputing parties.

And so with that, we confirmthat
our viewis that the current |anguage of
paragraph 11.1 of draft PO 1 is in accordance
with Articles 1128 and 1129. And should the
Tribunal wish to contact the governnents of the
United States and Mexico for their views directly
as the non-disputing parties in this dispute, we
provi ded the PCA with their contact infornation.

ARBI TRATOR BULL: Thank you.

For the Claimants, any response you
wi sh to make?

MR. APPLETON: None.

ARBI TRATOR BULL: And | should just
check, the Respondent. Obviously would have none.

M5. KAM Nothing to respond to.

ARBI TRATOR BULL: Thank you.

Good. Wuld ny co-arbitrators have
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any questions on this issue, M. Bishop first?
ARBI TRATOR BI SHOP: No, no questi ons.
ARBI TRATOR BULL: Thank you.
And Sir Daniel?
ARBI TRATOR BETHLEHEM  Not hi ng from

ARBI TRATOR BULL: Thank you.

That takes us to the end of the
agenda, but as | nentioned at the begi nning of
today's session, | did want to ask everyone to
spend a bit of tinme |ooking at the draft
procedural cal endar, that's attached to draft PO
No. 1. And in particular this isn't a process
where we want to hear any subm ssions about
changing the tinelines. Forgive nme for being so
direct. But there is an issue of when our first
hearing m ght be after today and whether sone
attenpts should be nade to figure out sone dates
on which we m ght ai mtowards.

MR, APPLETON. M. President, | need
a nonent. | prepared sonething, | need to find it

in the nateri al s.
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ARBI TRATOR BULL: Sure.

It relates to what |' mraising?

MR, APPLETON. Yes, entirely on what
you rai sed.

MR MJULLINS: W filled out --

MR, APPLETON. |'ve got the dates, |
organi zed that.

ARBI TRATOR BULL: Thank you.

MR. APPLETON: But |I'mafraid | can't
help you with that if | don't find it.

ARBI TRATOR BULL: Wiile M. Appleton
is looking for that material, my attention is
focused on the first page of the draft procedural

calendar. And there is an itemthat reads,

"Hearing on issue of -- issues of
bi furcation/prelimnary notions.”" And the date
is -- there's no information in the date colum

because we haven't discussed that. So that is what
| thought we m ght spend a few m nutes on.

By ny cal cul ati ons, the response by
di sputing parties to subm ssions and questions of

| aw from the non-disputing party related to the
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Interpretation of the treaty on bifurcation,
which is the itemjust before the hearing, would
cone in at 2nd Decenber 2019.

MR, APPLETON. I'msorry. Could you

just help nme with that again?

ARBI TRATOR BULL: Sure. [|I'mon the
first page.

MR. APPLETON: Yes.

ARBI TRATOR BULL: And the first table
on the first page, the third last item you'll see

"response by disputing parties,” and so on.

MR, APPLETON. Yes. And the date you
have for that?

ARBI TRATOR BULL: The date | have is
2nd Decenber 2019.

MR. APPLETON: Yes, that's the date
we have as well.

ARBI TRATOR BULL: G eat.

So we have been -- the next item
woul d be the hearing itself. And |I'm wondering
whet her the parties have sone -- any views about

when the hearing should take place and whet her we
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m ght profitably spend a few m nutes setting
asi de dates so that the process can nove forward
snoot hl y.

| woul d i magi ne that we woul d need
at least a couple of weeks to digest the materi al
that comes in on the 2nd of Decenber, which
brings us perilously close to Christmas and then
to the New Year. And | wonder whether the
parties think that a January hearing woul d be
appropriate. |I'mjust raising that for
di scussi on.

MR APPLETON: We woul d think that
| ate --

M. THAM Sir, the daimant, if you
coul d please use the mc. Thank you.

MR. APPLETON: Sure.

A late January hearing woul d be
good. Wth respect to that, we do point out that
If you cone to this way, there will be snow. And
that I would ask that you not do it on a Mnday,
whi ch currently we have a nunber of dates on

Mondays, as |' munavail abl e on the Mondays in
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that nonth

ARBI TRATOR BULL: | see.

MR, APPLETON. |'mteaching in New
York, unless you'd like to do this in New York
But | would not like to raise that. That is not a
formal proposal here, please.

ARBI TRATOR BULL: And what does the
Respondent think about this issue?

M5. DI PIERDOVENICO This may be one
of the issues on which nyself and M. Appl eton
m ght agree, but we are also thinking end of
January.

ARBI TRATOR BULL: GCkay. Froma quick
check anopngst the tribunal nenbers this norning,

there appears to be sone availability in the later

part of January. Let nme just make sure -- if I'm
not wong, the dates were 13th through -- let ne
make sure.

Sir Daniel, you had sent ne those
dates and I'mjust trying to | ook for your enail
again. Was it 13th through the end of the nonth?

ARBI TRATOR BETHLEHEM | ' m happy to
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confirmthat | would have availability in the
periods 13th to the 31st. M. Appl eton had
suggested that he wouldn't |i ke Mndays, | would --
| would, as | have said, suggest not Fridays, but
there may be a question as to how long the parties
t hi nk woul d be required for a hearing.

MR. APPLETON: We have no information
because we still don't even have a statenent of
def ense.

ARBI TRATOR BULL: Al right. And,
M. Bishop, you're available in January as well,
correct?

ARBI TRATOR BI SHOP: | believe so. |
don't have ny calendar in front of ne, but I
believe I'mgenerally avail able in January.

ARBI TRATOR BULL: Ckay. So we'll
cone back to the issue of how many days we m ght
have to set aside.

MR MIULLINS: | think it's going to
depend on the nunber of notions that are filed. |
think we're probably safer to reserve a day and a

hal f or two days just in case, you know, given how
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long it's taking to get through this agenda, if we
have to deal with substantive notions, it m ght
take a little while.

ARBI TRATOR BULL: Right. So what
does Respondent think about nunber of days?

| knowit's early in terns of
maki ng a precise estimate, but it is prudent for
us to set aside a certain nunber of days.

M5. DI PIERDOVENICO Well, this is
what we're neasuring here, do we err on the side of
prudence and, you know, we are thinking one should
be sufficient, but should we try to naybe ensure
that two days availability until we have a better
pi cture of what's ahead of us?

ARBI TRATOR BULL: Right. And okay,
so that's helpful. | think one or two days seens
to be both parties' thoughts to being on the safer
side. And we're tal king about the period 13th
January to the end of the nonth, with the
preference on the Claimant's side to avoid Mondays.

Can | take it, though, that within

t hose paraneters, parties will make thensel ves
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avail able for a hearing in January?

kay. Then -- | see heads noddi ng
and I"'mgrateful for that. So perhaps what we
can do is -- just mndful that M. Bishop doesn't
have his diary in front of him |"'mjust
wondering shall we --

M5. DI PIERDOVENICO M. President,
| do have one caveat.

ARBI TRATOR BULL: Yes, please.

M5. DI PI ERDOVENI CO  Soneti nmes we,
on this side, are subject to negotiations that
can't be noved and things like that, provided that
we try to the best of our abilities to nove things
around, | just wanted to ensure that you'll take
that into account when setting the date a little
bit closer. Sone tines these things are out of our
hands, and so -- in other words, don't be annoyed
I f Canada cones back with, we may not be able, you
know, fromthe 13th to the 14th, and perhaps maybe
alittle bit. But that window, | think, we wll
endeavor to ensure we keep it as clear as possible.

MR. APPLETON: M. President, we did
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ask that everyone cone with their schedules for
t oday.

M5. DI PIERDOVENI CO. M. Appleton,
these things aren't determ ned nonths in advance,
sonetines -- sonetines they're --

MR, APPLETON:. But I'mafraid that we
do need to determ ne themand that this Tribunal
shoul d be able to set a date just |ike any other
tribunal. And that's the way that this works. And
you have a nassive | egal team here.

M5. DI PIERDOVENICO Ckay. It's --

ARBI TRATOR BULL: Could | have the
floor for a mnute?

Ms. Di Pierdonenico, would it help

to give Canada sone tine to check -- | don't nean
a few mnutes or hours, | mean a couple of days
to check on this, or is this sonething -- or are

you saying that this is sonmething you m ght not
know until closer to the date?

M5. DI PIERDOVENI CO  That is what |
was thinking, it was sonething that we m ght not

know until closer to the dates. Sonetines these
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negoti ation schedules cone out a little bit |ater,
but | don't nean to make an issue out of it, it was
just something that | thought I would nention to
the President as a potential issue.

ARBI TRATOR BULL: Ckay. | understand
t hat better now.

Then ny preference would be to try
and fix a two-day hearing now and for us all to
work towards that. And since we -- we have that
date of the 13th nentioned by Sir Daniel, and
Mondays not being avail able, | wonder whet her
we -- and |'m asking everyone, parties as well as
ny co-arbitrators, whether we m ght set the
hearing for the 14th and 15th of January 2020.

Were the hearing will be we wll,
of course, let you know that in due course, but
it would be prudent to set aside those dates.

MR, APPLETON. | do point out that
the hearing does not need to take place at the
pl ace of arbitration, it could be any venue. And |
woul d be delighted if you did it next day, we could

go to Singapore, but | could not make it to
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Si ngapore on 14th if | have to teach on the 13th,
but, otherwise, | would put it to Canada, we woul d
be delighted to go there.

ARBI TRATOR BULL: Let's assune it's
either Toronto or Mam or Washington, D.C. Adding
Si ngapore to the mx now, | think nmay be nore
confusing to everyone than is necessary.

M. Bishop, you needed to check
your diary. |I'mnot sure whether we -- if that's
possi bl e today?

ARBI TRATOR BI SHOP:  Yes, if you'll
give me two mnutes I'lIl run around to ny office
and check.

ARBI TRATOR BULL: Thank you very
much. Sorry to trouble you this way.

And, Sir Daniel, | assune 14th and
15th woul d work for you?

ARBI TRATOR BETHLEHEM  The 14th and
15th will be fine for ne. Thank you very nuch.

ARBI TRATOR BULL: Thank you.

| assune Canada will be fine with

t hat ?
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M5. DI PI ERDOVENI CO  Yes, that
shoul d be fine.

ARBI TRATOR BULL: Yes.

And C ai mant has al ready said
that's fine. Good. Let's just wait for
M. Bishop. And we will hopefully fix these
dat es.

Wile we're waiting for M. Bishop,
can | ask the parties for your comments on this;
| had thought that it would not profitable to try
and fix other dates because bifurcation would
determ ne one procedure or not. So | was not
going to suggest that we fix other hearing dates,
but if you have a different view about that, |I'm
happy to hear you.

MR. APPLETON: I'minterested if the
Tri bunal has a view of how |long they may think it
may take themto determ ne this question so we
could then roughly flesh sone dates out.

O course, it's difficult because
we don't have the material, we don't have the

st atenent of defense, we don't have the notions,
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so | appreciate that, but we're making you have a
little bit of our problemas we try to deal with
this.

But I'mcertain that this is going
to be a two-day hearing based on the nunber of
notions that are going to be heard. So it would
seemto nme that it would have to take sonme tine
for the Tribunal to forma view

ARBI TRATOR BULL: Any comments from
t he Respondent ?

ARB|I TRATOR BI SHOP: M. President,

t hose dates work for ne.

ARBI TRATOR BULL: ©Ch, that's
excellent. Thank you very nuch for checki ng.

M5. DI PI ERDOVENI CO  Just a point of
clarification based on what M. Appleton said. W
wer e under the assunption this was a hearing on our
request for bifurcation and not on interi mneasures
or additional things. And so that clarification
woul d be hel pful.

ARBI TRATOR BULL: Well, | had

understood it as -- to be a hearing on the issue of
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bi furcation as well as prelimnary notions. So the
i nteri mneasures, applications, if they are made,
woul d be -- would be dealt with on those two days
as wel .

MR. MULLINS: W understood that to
i nclude notions that -- for exanple, you said you
want ed security for cost, that that all be heard at
the sane tinme. That's ny understanding. That's
why | said two days because | thought those were
all included. Not that |I'mrushing that notion be
hear d.

MR, APPLETON. It would be very
i nefficient to have anot her hearing.

ARBI TRATOR BETHLEHEM M. Presi dent,
may | just raise a point?

And that is this, | think we
need -- we as the tribunal, we need to wait and
see what the issues of interimrelief are. |
nmean, there are certain legal criteria that arise
W th respect to a request for interimrelief,
I ncl udi ng urgency and the like. And that may not

be appropriate for a bifurcation hearing.
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And it may al so be that the
Tri bunal takes a view, once we see the
applications of interimrelief, that we concl ude
that these can be dealt with on the papers. So
shoul dn't we, perhaps -- perhaps this is a
guestion for the parties, treat the 14th and the
15th as proceedings relating to the bifurcation
request, and we will deal with interimrelief
when we get those applications. O perhaps this
Is a matter sinply for the Tribunal to deliberate
on privately.

MR, MULLINS: If | could respond to
t hat on behalf of the d ai mant.

ARBI TRATOR BULL: Sure.

MR. MULLINS: In addition to
bi furcation, there's very serious notions that are
bei ng sought here. | think if you' re asking for
security of cost, they're asking for, you know,
| ssues about, whatever, those notions, we're going
to want to be heard certainly. And we have -- it
takes a |l ot of people to schedule around for that.

| think if there's an urgent
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notion, then that's obviously a different
category, but | think if there's a notion that
we' re tal king about, that, you know, we should
schedul e that hearing, and it should all be
addressed, and we should anticipate that we'll,
you know, be briefing on that, there will be
notion, response, reply, whatever. And that we
have a chance to hear it.

But | am concerned, depending on
the kind of the nature that they're talking
about, that we would |ike to be heard on these
noti ons and have a chance -- | think this is --
this hearing, for exanple, has been very hel pful
to us because we haven't been able to answer
guestions that the tribunal has had very
efficiently. And so | think we would probably
want to be able to do that, have a hearing on the
kind of notions that are being sought, and even
notions on our side as well, that we've asked
for.

ARBI TRATOR BULL: Any comments from

t he Respondent ?
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ARBI TRATOR Bl SHOP: May | add
somet hing, M. President?

M5. DI PIERDOVENICO | think given
that 1've read this schedule initially, | had not
expected that we would need a hearing for these
types of notions. | nean, we were expecting only a
hearing for the request for bifurcation having
settled the question of notions through paper
exchanges.

ARBI TRATOR BULL: Right. Wy don't
we do this; | think we should set aside those two
days for a hearing. Once we need to use that tine
for, I think the Tribunal can deci de when we have
seen the papers and if -- there may well be sone
things that can be dealt with on the papers and
they may well be -- it may well be that the
Tribunal feels that it needs to hear from parties
on all the notions, but at |east we'll have these
two days set asi de.

And the Tribunal wll decide what
Is a sensible use of that tine. And what's nost

important is that we take it as fixed that those
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two days will be reserved for hearing in January.
Good.

Then unl ess there are other
comrents or questions fromny co-arbitrators,
was going to close the proceedi ngs, but | should
check with themfirst whether there's anything

el se they would like to raise.

M. Bishop?

ARBI TRATOR BI SHOP: | just have one
question. The idea of having a notion -- excuse
me, |I'magetting an echo in here.

The idea of having the hearing on
the bifurcation notion in January, | wonder if
that isn't too long away. 1Isn't there a
possibility that we can get to a point where we
can have a hearing on the bifurcation earlier
t han January so that we can nove the case
forward?

ARBI TRATOR BULL: So if we were to
consi der earlier than January, | guess that would
be Decenber, and as nentioned the | ast subm ssion

cones in on the 2nd of Decenber 2019, | think
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parties would need a week or two to | ook at the
mat erial and be ready for a hearing, so we would
probably be | ooking at from 16th Decenber onwards.
And |I'm not sure what parties think about that.

MR, APPLETON. M. President, you
m ght be able to trimsone tinme around the
Respondent's -- the non-disputing parties
subm ssi ons.

As | see it right now, the |ast key
pl eading fromthe disputing parties is on Cctober
the 16th. That would be C ainmant's comments on
Respondent's request. | worked out the dates.

ARBI TRATOR BULL: ['mw th you.

MR. APPLETON: And so it would seem
to nme that if the non-disputing parties were to
make their subm ssions perhaps a little bit quicker
and then we didn't give an entire nonth to respond
to the subm ssions, that that would actually give
us nore tinme to be able to hold sonething before
the end of the year. And so what we mght do is
nove the non-disputing parties' subm ssions from

October 16th to the -- up by one week and then put
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the responses in in the m ddl e of Novenber.

ARBI TRATOR BULL: Sorry. |'ve |ost
you t here.

MR, APPLETON. kay. Let's just go
back.

ARBI TRATOR BULL: So the 16th of
Cct ober woul d be --

MR. APPLETON:. 16th of Cctober woul d
be the C aimnt's coments.

ARBI TRATOR BULL: Yes.

MR, APPLETON: Then | woul d suggest
that maybe the 23rd woul d be the non-di sputing
parties' subm ssions. They're nostly going to be
foreign but in advance anyway.

ARBI TRATOR BULL: Sorry. So 23rd of
Cct ober ?

MR APPLETON:  Yes.

And then we coul d have the response
by the disputing parties in the mddle of
Novenber then. Well, let's say three weeks at
the nost. Ckay. Now, all of a sudden we're in

the m ddl e of November.
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ARBI TRATOR BULL: Sir, if we could go
alittle slower.

MR. APPLETON. Sure. |'msorry.

ARBI TRATOR BULL: So non-di sputing
parties' subm ssions, you're suggesting would cone
in on the 23rd of Cctober.

MR APPLETON:  Yes.

ARBI TRATOR BULL: And then the
response by disputing parties to that would cone in
not 75 days --

MR APPLETON. Right. W would do
Novenmber 14th, | think.

ARBI TRATOR BULL: Let nme just see
t hat, Novenber 14th.

MR. APPLETON: To nmke it easier for
me, actually, if we could do the 15th. | try not
to do things on the Monday because I'mnot in ny
office, I'mteaching in New York.

M5. DI PI ERDOMENI CO.  Just before we
get too deep into this, there is a |ogic behind
this procedural calendar and the | ogic as proposed

and as -- what we assuned had been agreed | ong
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before this day, is that the non-disputing --
capital "P" -- parties would have tine to respond
to these subm ssions adequately, and by trimm ng
back the calendar in the way that M. Appl eton
suggests gives thema week. And as a state party,
you need nore than a week in terns of getting the
approval s necessary and so forth.

And so these proposals were done by
Canada with that logic in mnd, and | just wanted
to interject before changes were nmade w t hout
havi ng nade that consideration in terns of the
reason why we proposed these dates to begin wth.

MR, APPLETON. Then why don't we trim
back sonme tinme before then, and then the -- |I'm
happy to nmake the parties wear nore of this
problem [If Canada would |ike the non-disputing
parties to have nore tine, then Canada and the
i nvestor will need to have less. W can do that.

ARBI TRATOR BETHLEHEM M. Presi dent,
may | also just interject before we get buried in
trying to coordinate diaries?

Certainly I was working off the
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proposed schedul e that we have in front of us,
it's going to be very difficult for ne to find
time after the 18th of Novenber until the January
dates. And | so fear that we may be, you know,
danci ng around here on the head of a pin of not
much benefit.

| understand M. Bishop's
inclination to nove this on, and | think that's
the Tribunal's inclination, but | think it's very
difficult to try and do this while we're al
trying to coordinate diaries in real tine.

ARBI TRATOR BULL: Well, thank you for
rai sing that, because if you' re not avail able
during that period, Sir Daniel, then that nakes it,
| think, rather difficult. Let alone the points
t hat have been rai sed about reshuffling these
dat es.

M . Bi shop, any thoughts?

ARBI TRATOR BI SHOP: No. | have
not hi ng further.

ARBI TRATOR BULL: Sir Daniel,

anything el se you wanted to rai se before we cl ose
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today's session?

ARBI TRATOR BETHLEHEM  Not hi ng
further from ne.

ARBI TRATOR BULL: And fromthe
Cl ai mants, anything you wanted to raise?

MR. APPLETON: Yes, M. President,
we're just looking for alittle bit of
under st andi ng about the process for the

distribution of materials. This is

- at 6.7, and
6.8, it was -- we've had to | ook at this again
because of the discussion the other day about the
prehearing briefs. And if you recall originally we
were told the prehearing briefs were to be -- were
to follow these processes, the prehearing briefs
were two pages long, and then I'mglad that what we
did is we just dealt with themelectronically.

The issue here is that | wonder if
the tribunal could assist us with two things.
First of all, in North America, we don't have A5
paper and so one of the requirenents is A5. |I'm
trying to understand if that really is necessary

or if we can take the standard size and cut that
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in half rather than the A5, because otherw se it
makes it exceedingly difficult.

The second thing is whether it
woul d be possible if subm ssions are of a certain

size to basically not have to send them-- we're

not sure howlong -- if | sent sonething next day
to Singapore, it cost -- just for an envel ope
like this over a thousand dollars. |[If | send a

USB, the sanme cost.

Wen | | ook at this, we're | ooking
at -- but if I send it for a |longer period of
time, in other words, the delivery will take a
nunber of days, it's nmuch less. I'mtrying to
understand -- because there's no standard i nposed
here, we're trying to understand what it is that
t he expectation is or if we have another way to
wor k around this.

And | don't want to spend a | ot of
time here, but | think what we've done in other
cases is that we've had the PCA take care of
|l ocally printing materials in each spot, that

saves the very extensive transportation cost, and
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al so is much nore carbon neutral and
environnmentally friendly, yet, at the sane tine
ensures the Tribunal gets their many bundles in
exactly the way they like it.

And so if that would actually work
| think that m ght be sonmething that m ght be
better. On the other hand, if the Tribunal
definitely wants to have the USB keys, and these
other things, then we can't get out of this, we
just need to figure out how much tinme. But it
just isn't quite clear enough here. And if you
could help us, we would be happy to hel p you.

ARBI TRATOR BULL: Thank you for those

comrents. The Tribunal will have a quick word
about this and then we'll, if necessary, provide
nore clarity on the issue. | understand, the point

is really to make things efficient, and that's fine
Wth -- I"msure that's fine for the tribunal.

Any ot her comments fromthe
C ai mant ?

MR, MULLINS: None other than we

t hank everybody for their tinme. |It's been very
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hel pful .

ARBI TRATOR BULL: Thank you.

And t hen does the Respondent have
anything to raise?

M5. DI PI ERDOMVENI CO Just two snal |
points. The first one having the PCA organize
things for -- maybe we are nore of the control
freak side of things, but we would be -- | think we
woul d i ke to prepare our own docunents; however,
we do take M. Appleton's point about the burden
that this particular provision inposes. And we
woul d be happy to provide you with our thoughts on
this once we've had that opportunity to consider it
a bit nore.

As well on our event schedul e here,
we' ve done the math as well, but we're just a
little bit different than perhaps how we
cal cul ate nunbers in North America, but it would
be hel pful maybe if we revise the schedul es and
recirculate it so that everybody is working with
the sane dates. | don't take issue with your

math, it's probably nmy math if |'m honest, but --
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are not far off.

coupl e of

sane.

like | said, it's probably ne.

i dentical to the President's.

M5. DI PIERDOMENICO.  But it woul d be
per haps - -

MR, APPLETON. That's usually very
uni versal .

MS. DI PIERDOVENI CO | take ful
ownership, I"mnot going to lie.

| dea just to double check so that we're all on the

sane page. And I think that would be fine. |If

there is

tri bunal
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ARB|I TRATOR BULL: If we are off, we

M5. DI PIERDOVENICO.  No, just by a

MR, APPLETON. My math is exactly the

M5. DI PI ERDOMENI CO Yeah, it's --

MR. APPLETON: So our math is

ARBI TRATOR BULL: No, it's a good

an issue, you can raise that to the
subsequent | y.

M5. DI PI ERDOVENI CO  Ckay.
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ARBI TRATOR BULL: [|f there's nothing
el se, then thank you everyone for your assistance
t oday, your subm ssions. The Tribunal w |
consi der everything that's been said and witten to
us on these issues and we'll cone back to the
parties as soon as possible.

MR. APPLETON. Just to assist us, the
dates in the procedural order speak to when the

procedural order is issued, so for the parties

right now, should they -- could we set the date for
the filing of these interimnotions -- you m ght be
consi dering other issues, in other words -- or do
you want us to wait until you nmake -- until

Procedural Order 1 is issued before we start
deci ding when we file these interimmeasure notions
and other matters?

ARBI TRATOR BULL: Right.

MR APPLETON. | think it would be
very helpful to us if we could -- | think they're
| ndependent of your notion.

ARBI TRATOR BULL: So parties should

assune that the procedural calendar is in place
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because we've already indicated that to the
parties. And the procedural cal endar starts not
with the issuance of the procedural order, but wth
the holding of the procedure -- first procedural
neeting --

MR, APPLETON. kay.

ARBI TRATOR BULL: -- being today. So
15 days from now t he Respondent's statenent of
defense is due. And we will, of course, endeavor
to issue PO No. 1 pronptly. But | think that few
| ssues that are still outstanding on PO No. 1
shoul d not prevent parties frombeing able to treat
t he procedural calendar in the draft PO No. 1 as
oper ati onal .

MR, APPLETON:. Actually, that raises
a point. There's sonething that's inconsistent in
t he procedural order about the statenent of
defense, and | just was hoping that we could get
sonme clarity.

My understanding is that the
statenent of defense that's being sought is a

statenent of defense as set out in Article 18 of
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the UNCI TRAL rul es, but sonme other words were put
in to the statement of defense calendar. And the
cal endar says Article 18(2) says that there
shoul d be the statenent of the facts supporting
the claimthat points to the issue and the relief
remedy sought, but the tribunal said that Canada
was directed to file a statenent of defense which
iIs limted to and setting forth all its
jurisdictional objections.

Now, ny understanding of this is
because the statenent of defense requires that
you file all your jurisdictional objections,
that's what you nean. But do you nean that
you' re expecting a different type of statenment of
defense and that there m ght be another statenent
of defense filed, or are you neaning that the
statenent of defense is set out in the UNCI TRAL
rules is sinply what you're expecting?

In other words, the Article 18
ordi nary, reqgular statenent of the defense?

ARBI TRATOR BULL: Let nme ask first

how Canada understands the obligation just so that
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M5. DI PI ERDOVENI CO.  Canada
understood the Tribunal's direction to be limted
to jurisdictional grounds.

ARBI TRATOR BULL: And that's what the
wor di ng i ndi cates, M. Appleton.

MR, APPLETON:. So I'mtrying to
under st and, does the Tribunal have a view as to
when it wants the rest of the statenment of defense,
because it's not canvassed here?

And that would be a normal part of
the UNCI TRAL rules to be able to be issued. |'ve
never heard of a partial statenment of defense, so
I"mtrying to understand what it is that this
means so we can clarify and keep it on the record
her e.

ARBI TRATOR BULL: Al right. Let
me -- | just want to nake sure that the whole
tribunal is on the sane page here. And perhaps
what we mght do is have a quick word and then | et
parties know if there's any change in the wording

that is necessary.
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MR APPLETON: Yes, the words of the
UNCI TRAL are quite clear to the extent that that's
hel pful to you, but we would -- it would help us
very nuch.

MR, MULLINS: And just to add on
that, if we're going to be doing prelimnary
motions, | think it would be hel pful to know all --
their total defense and not just a partial defense.

ARBI TRATOR BULL: | assure you, |
under stand the point.

MR. MJULLINS: Thank you.

ARBI TRATOR BULL: GCkay. Then thank
you, everybody. And the hearing is adjourned.

(Whereupon, at 1:28 p.m, the First
Procedure Hearing in the above-entitled

arbitrati on was concl uded.)
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CERTI FI CATE OF NOTARY PUBLI C

|, FELICITA A. NEWLAND, CSR, the officer before
whom t he foregoi ng hearing was taken, do hereby
certify that the wi tnesses whose testinony appears
in the foregoing hearing was duly sworn by ne; that
the testinony of said witnesses was taken by nme in
stenotypy and thereafter reduced to typewiting
under ny direction; that said hearing is a true
record of the testinony given by said w tnesses;
that | amneither counsel for, related to, nor
enpl oyed by and of the parties to the action in
whi ch this hearing was taken; and, further, that |
amnot a relative or enployee of any counsel or
attorney enployed by the parties hereto, nor

financially or otherwi se interested in the outcone

NS

FELICI A A NEW.AND, CSR

of this action.
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