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THE CHAIRMAN: Good morning, ladies and gentlemen. This opens the arbitration between Ireland and the
United Kingdom under the OSPAR Contention. ASthe court reporter has already received alist of
counsel for each side, those sitting at the counsel table, | will dispense with asking them to identify
themselves and proceed directly to the hearing, because of a preliminary issue that had to be disposed
of at 9 o'clock, which took somewhat longer than planned, this session will go until 1.30, depending on
the time requirements, we may extend the afternoon session to 6.15, which would complete the time
alotted to Ireland oniitsfirst day.

May | call on the Irish agent.

MR O'HAGAN: Mr Chairman, members of the Tribunal, my name is David O'Hagan and | am agent for Ireland
and | am Chief State Minister inthe Ireland Civil Service. Firstly, | would like to thank the members of
the Tribunal to agreeto act as arbitratorsin this case. | would also like to thank the Permanent Court
of Arbitration for the administration of the hearing and for the arrangements leading to it. | am pleased
to introduce the members of the I rish team who will be presenting oral argument. Firstly, the
Attorney-General, Mr Rory Brady, will open Ireland's case. He will address the factual mattersinissue
and it is expected that Mr Brady's submission will last for between 60 and 75 minutes. The Attorney
will be followed by Professor Philippe Sands, who will address legal issues relating to the
interpretation and application of Article 9 of the OSPAR Convention. Thiswill take approximately 150
minutes. Mr Eoghan Fitzsimons, senior counsel, will address the issuesrelating to the application of
the Convention to the claim of commercia confidentiality. Thiswill take approximately 45 to 60
minutes. | am pleased to note the presence of Ireland's Minister for the Environment at the opening
this morning.

Ireland is conscious of the time constraints and will make all efforts to keep within the

allocated time limits. We hope that the Tribunal might take aflexible approach as the hearing devel ops.

MR BRADY: : | am the Attorney-General. Intheinterests of speed, Mr Chairman, | have prepared awritten
submission setting out the factual and historical dataon which | will berelying. | do not intend to
recite verbatim the contents of this submission, as| think that it will only lend to the longevity of the
proceedings. As has been pointed out, the legal aspects will be engaged in by Philippe Sands and my
other colleague. Mr Fitzsimonswill deal with the confidentiality issues. But, with your permission,

what | propose to do isto take you through the written submission, not reading it but simply
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identifying the key points that we make and you can take the document as being my submission.
Obviously, | would not think that it would be the most economic use of timeto read it verbatim.
Within that spirit of expedition, | will start with the second page, as you have already been given the
details from the Chief State Solicitor.

I, of course, observethat this caseis about national and international importance. We are
grateful, asthe Chief said, for the speed with which this Tribunal has constituted itself and the
expedition of its procedures.

What isthis case about? Why isIreland looking for thisinformation? There are two bases
and | am now looking at paragraph 1.02. Thefirst basisisthat we arelooking for thisinformation
becauseit isinformation which affects or is likely to affect the Irish Sea, the marine environment. That
isto say that the MOX plant while in operation and the associated operation of Thorp will produce
discharges that will impact on the maritime area, ie the Irish Sea, and the Irish Government has adirect
and material interest in that matter and in assessing the extent of the impact.

Again, at paragraph 1.03, | adumbrate the second reason why we seek thisinformation and it
isof adifferent quality or type. Itisthis. Itisto enablelreland to engage in aprocess of assessing
objectively thejustification for the MOX plant to determine the extent to which the United Kingdom
Government has been complaint with its obligations under OSPAR and, in addition, under UNCLOS.
Y ou will, of course, be aware, members of the Tribunal, that there are related proceedings before
UNCLOS which | will just mention en passant at this stage. The obligation to justify | will presently
address astoitslegal genesis.

Itisclear that Ireland has adirect and material interest in the operations of Sellafield. By that
I mean all of its operations. The extension of its operations by the construction of the MOX plant
adds to and intensifies our concerns and our regard for the protection of the environment and our
national interests and assets. Ireland's concerns are reinforced by virtue of the fact that the Irish Sea
(asemi-enclosed sea) is one of the most radio-actively polluted seasin the world. Because of that,
there is an abundant duty on the Irish Government to take all steps necessary under international law
to assess and to determine the impact on the Irish Sea and to determine and ensure that the United
Kingdom has complied with its obligations. Of course, | accept that this case is not about
justification, this case is not about carrying out an assessment of the impact, it is about permitting
Ireland access to information on those two bases.

| think that you will already be aware fromwhat has been said in the opening that Ireland
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claimsaright - and thisis manifest in the pleadings- under Article 9 of the OSPAR Convention and, of
course, that is the very issue that hasto be disposed of before this arbitral hearing.

Professor Sands will address you on the correct legal interpretation of the OSPAR
Convention and related matters and will deal with EU law.

| am now moving on to paragraph 1.06 on page 2. | want to deal with the sources of the
obligationtojustify. Again, | think that it isfair to say that the Tribunal will, no doubt, be fully aware
that the genesis of the obligation of justification arises from the recommendations of the International
Commission on Radiological Protection and | think that of itself isworthy of reflection. It showsthe
international community has recognised the special position of the nuclear reprocessing industry that
has just promulgated laws and requirements that oblige States engaged in the nuclear industry to
justify what they are doing.

Y ou will see on page 3, members of the Tribunal, the genesis of the obligation under your
reference. That isto befound in paragraph 112 of the ICRP Publication 60. Y ou will seetherethe
excerpt which | do not propose to read out at this stage.

That was then translated into asimilar obligation which we find in the EURATOM Treaty.
That is Directive 80/836. Inturn, it has been altered and reinforced by amending Directives of
EURATOM in 96/269. Again, in theinterests of speed, | do not propose to read out those provisions.
They are readily apparent from the submission.

| think that at this stage it is apposite that | make some general comments on the spent
nuclear fuel reprocessing market, because Thorp is about reprocessing spent fuel from either utilities
inthe UK or autility in the UK and utilities outside of the United Kingdom. It isinteresting,
particularly when one comes to assess the issue with regard to markets and what the futureislikely to
bein relation to the reprocessing industry, to have regard to what were the original drivers, what were
the engines of developing reprocessing. There aretwo. Thisyou will seein the documentation. At
paragraph 1.07 | identify what are the two drivers that resulted in reprocessing becoming an industry
decided upon by certain countries, including the United Kingdom. Thefirst driver was the desire to
obtain sufficient quantities of plutonium (that is separated plutonium emanating from the reprocessing
of the spent nuclear fuel) for usein fast breeder reactor programmes. The second driver or
justification was to generate separated plutonium that was to be used in the nuclear weapons
industry.

When you look at those two issuesin isolation and reflect upon the current position, they as
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drivers are now redundant. The fast breeder reactor programmes have been abandoned. The current
international position, subject always to rogue States and qualifications that might arise, is against
nuclear proliferation. We are entering into a process of looking at the factual background to this
dispute, where the two original drivers- or the two original justifications- have become redundant or,
in one case, utterly abandoned.

| am moving on to paragraph 1.08. | wish to just emphasise at this point some factors that are
of relevance to the special position of thisindustry. One can ask rhetorically why are there so many
regulations, why are there so many conventions relating to the nuclear industry. Itisaspecial
industry, where, if things go wrong, the consequences can be cataclysmic. Because of that,
responsible authority has decided that it is an industry that must be subject to stringent regulation.
WE have avariety of international conventions entered into by States to protect the environment.
One of those conventions and part of the matrix of the international communities' approach to this
industry isthe OSPAR Convention.

In this context, itisimportant to look at the fact that nuclear States have responsibilities.
States adjacent to nuclear States have rights. But for aright to be meaningful in terms of protecting
your assets and your people, you have to have accessto information. Theideal situationisthat the
international community of sovereign states should have parity of information to enable equality of
response, to enable equality of assessment of risk. That thisindustry has international ramifications
isclearly and most vividly illustrated by the Environment Agency who procured the PA reports, who
in their own report to the British Government - and | use that term to encompass the Ministers- said
that the MOX plant development was one that was a major development at Sellafield that was of
national and international importance. We respectfully agree with that contention.

The United Kingdom Ministers of Environment, Transport and Regions and Agriculture,
Fisheries and Food in their third Consultation on the economic case for the MOX plant in June 1999
pursued thistheme. Therethey said:

" [..] in common with all significant decisionsin respect of the nuclear industry, the decisions

onthe MOX plant are contentious and of wide public interest and concern. Itisinthe

interests of all parties that there should be public confidence in the robustness of BNFL's
economic case for the MOX plant and the way the decisions about it are reached".

We respectfully agree, but we will now come to analyse the conduct of the British

Government in terms of living up to the standards that they have set for themselves.
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Sdlafield; | have some general observations by way of background information, and again
thisisinformation which can be gleaned from the pleadings. The Tribunal is aware of itslocation,
whichisin Cumbriain North West England. Itisowned and operated by BNFL and it operates a
number of nuclear facilities. We are not solely talking about Thorp and MOX, and | am sure all of this
information was well known to members of the Tribunal. Sellafield of course was formerly known as
and indeed was christened as Windscale, and Windscale had its own problemsin 1957, but through
wisdom the name has been changed to Sellafield. The position at present isthat you have at Sellafield
the Thorp plant, which is the thermal oxide reprocessing plant. It reprocesses spent nuclear fuel. Itis
divided into three streams. Y ou have uranium, separated plutonium and wastes. It isthe separated
plutonium that then goes on into the MOX facility for the purposes of being manufactured into MOX
fuel assemblies. | should say that whileit is possible to use the uranium separated through the
reprocessing it is our understanding that fresh supplies of uranium have in fact been used in the past
at the MOX demonstration facility.

The BNFL operation is based on contracts or arrangements typically with Energy Utilities,
with one exception all located outside of the United Kingdom, and that throws up the following
corollary; because if the feedstock of the reprocessing plant is spent nuclear fuel and if the source of
thisis outside the United Kingdom, it follows in consequence that this can only be transported from
these foreign countries, Japan, Germany, wherever, by ship, and that throws up an issue which | will
come to presently about transportation risks and Ireland's concernsinthat regard. The clients operate
what are called light water reactors, and it is the nuclear reactors, these light water reactors, that
produce the spent fuel. | am now moving on, members of the Tribunal, to page 5.

| have aready explained the reprocessing industry. | should say that Sellafield also has
Magnox reactors and aplant called B205 for reprocessing the spent fuel from those rectors, but | do
not think it is necessary to dwell any further on that.

Some factual pieces of history and datesare now | think necessary to put before the
Tribunal. 1n 1993 BNFL established aMOX fuel fabrication facility. | think it isimportant to remember,
and forgive meif | am repeating what is already known to you, but initially what was constructed was
aM OX demonstration facility to test it out, to manufacture MOX fuel assemblies. Its capacity was
then eight tonnes and that isits capacity. But it wasvery much at the preliminary or the embryonic
stage in terms of assessing the development of the manufacture of MOX. It does surface and it

surfaces subsequently becauseit isfrom this plant that the fuel that was the subject of that data
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falsification made its way to Japan and made its way back to Sellafield.

The position is that the manufacturing of MOX and the MOX fuel assembliesthat are
manufactured are used for the purposes of certain light water reactors called pressure water and
boiling water rectors. The position isthat all of those reactors that are capable of using MOX fuel as
assembled are located outside of the United Kingdom. Thereis no rector in the United Kingdom that
can use MOX fuel for its own purposes.

Going on to paragraph 2.03, | have already adverted to the fact that MOX is a process that
arises out of the use of separate plutonium consequent on reprocessing of Thorp. It breaks down the
fuelsinto the three elements which | have just outlined. But reprocessing isonly one of the waysin
which spent nuclear fuel can be dealt with, and you will hear in extensive detail, which | do not
propose to trespass into at this juncture, from Gordon MacKerron that one of the alternativesthat is
available and perhaps the cheapest alternative isthat of storage of spent nuclear fuel, so | think itis
important that in giving my overview of the market that | make it clear that the manufacture of MOX
fuel assembliesisone of a series of options available to those who operate light water rectors and
wish to dispose of their spent fuel.

What happens? What it is proposed in terms of the manufacturing process, and again thisis
simply outlining facts that are to be seen in the pleadings, but, essentially, the MOX fuel consists of
rods. Y ou have acombination of uranium dioxide and plutonium dioxide through a complicated
procedure. They are converted into pellets which are then stored in these fuel-assembly rods which
are then sent abroad to the proposed customers.

| want to move on to paragraph 2.04 on page 5. | have already referred to the fact that BNFL
owns and operates the Sellafield base of operations. It was established in 1971. Before 1971, there
was another company, but | do not think that it is necessary to go into that level of historical detail.

Who isBNFL? This becomes of someimport at alater stage. BNFL is owned by the British
Government and was owned by the British Government. What we are dealing with here - and this may
become of significance in the context of the interpretation of Article 9, isan operation, a nuclear
reprocessing operation, that is owned and controlled by the British Government.

We know that the current position of BNFL isthat itslong-term liabilities exceed its assets.
This has resulted in the following development by way of historical background. The British
Government has established a Liabilities Management Authority. | mention thisin passing and as

part of my opening simply to refer to the unusual nature of BNFL and the nuclear reprocessing market
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in the UK in the context of the points that will arise with regard to confidentiality.

In July 2002, members of the Tribunal, and, if you go to page 6, you will see at paragraph 2.05
the point that | am averting to, the Secretary of State for Trade and Industry presented a white paper
entitled "Managing the Waste Legacy: A Strategy for Action". The White Paper set out the
implications of this Liabilities Management Agency for BNFL. Thiswill result in asignificant change
in the manner of operation of BNFL. Itisnot, and certainly will not be, an ordinarily operating and
functioning public limited company.

The key changes will result in transfer of aspects of its business directly into public
ownership (ieto the Liabilities Management Authority) and the MOX plant is one element, asindeed
is Thorp.

At paragraph 2.06 | go on to point out that the White Paper announced the creation of anew
company, "New BNFL", and this essentially will be involved in operating under a contract with LMA
and dealing with decisions rel ating to the operation of the MOX plant.

What is of significance hereisthat the LMA isnot simply an agency to run abusiness, itis
an agency concerned about the running down of abusiness. At paragraph 2.07 you will seethat the
focus of the LMA istowards the systematic and progressive reduction of liabilities consistent with
safety, security and environmental requirements. What is of primary concern to Her Mgjesty's
Government at this junctureisthat of the cost of clean-up. Contracts entered into for MOX are viewed
through the prism of what they will cost in terms of the clean-up. Thisisnot anormal method of
assessing the operation of abusiness. Itisnot looked at interms of pureinherent profitability. 1 make
these points again at paragraphs 2.07 and 2.08. They explain in detail the mattersthat | have outlined
and, in particular, at 2.08 | emphasise that the priority of the LMA, in terms of new contracts, will be
one directive regrading the clean-up of the sitein question.

I will move on, sir, with your permission to page 7, paragraph 2.09. New contracts will require
the approval of the UK Secretary of State. Again, thereis an emphasis on priority to clean up being
given. Again, at paragraph 2.10 we go on to re-emphasi se the point that we are not dealing with a
normal industry in theway in which matters are being assessed.

I now want to move on to the next segment of my opening. With your permission, | propose
to follow the procedure of going through the written submission and emphasising the points but not
reading every line of it.

Theinformation that is sought by Ireland.

10
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The essence of this case is about access to information consisting of the edited versions of
the two PA reports and the edited version of the ADL (Arthur D Little) report.

What isthe information that Ireland was looking for that has been excised? We have outlined
I think 14 categories and on pages 7 and 8 you will see those 14 categories that have been
enumerated. | am not going to read through them because they are arepetition of what isto be found
in paragraph 75 of our Memorial, which the Tribunal has, no doubt, considered in great detail.

That is the type of information that has been redacted and withheld from Ireland.

I now addressin paragraph 3.02 why it isthat we want that. | come back - and | am trying to
hold together the two themes of our case - to the fact that we seek information on two bases: one, to
assess impact or likely impact on the maritime area and, two, to determine justification and compliance
with the Conventions previously mentioned.

AT 3.02 1 deal with thefirst of those bases. Each of the above types of information that we
arelooking for relates to the impact of the MOX plant on the Irish Sea and the concomitant impact of
the related operations of Thorp. | will just pause there for amoment. We are looking for the unedited
versions of the reports which deal with MOX and, of course, the issue arises, why do you need that
information and how isthat relevant to Thorp?

Itsrelevanceto Thorp arisesin a causal way and it isthis. If the British caseis correctin
terms of will there be amarket, will there be future contractsfor MOX, if they areright - and wejoin
issue with them and | do not have to go into that at this stage - if their assertion is correct that MOX is
going to make money for the British Government, 200 million odd, the natural consequence of that is
that bar the transportation of separated plutonium, which we say isinconceivable, it can only arisein
the context of contracts to treat nuclear fuel that isspent at Thorp and then manufacture at MOX from
the separated plutonium. Our concern in terms of impact isaconcernnot just directly in relation to
MOX, but the activity that is antecedent or precedes the MOX activity. That discharges amuch
greater level of mattersthat we say affect and directly affect the maritime area.

AT paragraph 3.02 we go on to make these observations about the dischargesinto the Irish
Sea. Youwill seeat 3.02 werefer to adocument, albeit much criticised by thelrish, whichisa
document first produced and only produced in 1993 by BNFL, which is the Environmental Impact
Statement which they were required to produce under domestic UK law but pursuant to new
Directives. That document itself demonstrates that the MOX plant will produce various solid

radioactive wastes, principally in the form of plutonium contaminated material. The types and the

11
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quantities of the radioactivity, of the radionuclides, associated with the waste are not set forth in the
Environmental Impact Statement.

What they tell usin 1993 isthat we will produce sold radioactive waste, but they do not tell
us how much and they do not tell uswhich ones. | just mention that becauseit hasto be saidin
context with the demands for information that subsequently follow and that really are the first chapter
in this saga that has ended up before thisinternational Tribunal. We do not know from that
document, and did not know from that document, in 1993 the extent and duration of the operation of
MOX and the discharges from MOX. But, as| have already observed, if the British caseis correct
that there will be substantial contracts that will render it profitable to engage in this process, and
justify the net present value of 200 million odd, then that has serious consequences for Ireland.

I will moveonto 3.03. What are the risks associated with this? Because, while we are
looking for information, we do not want to cast the requests solely in the context of looking for
documents and information, but also we want to make it clear why it isthat Ireland seeksthese
documents. We are concerned about risks. And there are risksinherent in the operation of the MOX
plant. At paragraph 3.03, we say that, because of these risks and the costs associated with catering for
or eliminating these risks, that type of information is germaneto Ireland.

At 3.04 | outline the risks that can arise from the operation of the plant. These are essentially
technical risks, the failuresthat can arise. | have outlined thosein paragraphs (a) to (d) there. They
relate essentially to problems with regard to the software, the advanced power technology that wasin
use and the failure of BNFL personnel to maintain safety standards. That is not afanciful risk aswe
shall come to see shortly in the light of the data falsification incident.

At 3.05 | outline the other risks inherent in the operation of the MOX plant. These are
essentially the risks arising from or in consequence of transportation of spent nuclear fuel or the
reverse transportation of fuel manufactured into mixed oxide fuel. These are the risks that one
associates with, | suppose, the vicissitudes of life, the perils of the sea, the risksof fire and the risks of
explosion. These are all matters which are relevant to any country that wishes to assess the extent of
those risks and the hazard for its own people.

When we cometo look at the information that we are seeking, you must look at it not in terms
of, in my respectful submission, adry regquest for information which will not be put to valuable use. It
will be put to good use by the Irish Government in terms of its assessment of risk and its

determination of the precautions taken by the British Goverenment.

12
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On page 10, asyou will see, | now move on to why we want the information on the second
basis, which isthe justification basis. | do not think that | need to elaborate in any great detail in
relation to that. Y ou will see that our concern about justification stems from the speculative and
unspecified nature of the number of contracts and the categories of contracts for the future
manufacture of MOX. Arethey firm contracts? Arethey lettersof intent? Arethey letters of
indication? What isthe position in terms of justification? Isthe net present val ue assessed,
predicated on an assumption as to what the future will bein terms of the number of contracts and how
valid isthat? We say that information of that nature, which I mention simply by way of illustration as
towhy that isrelevant and intensely relevant to the justification process, why we seek that
information. It will be elaborated upon in the evidence, but | am mentioning it at this stage in the
course of the opening.

One of our concernsin relation to thiswhole sagaisthe way in which the whole justification
process has proceeded. Of course, that is not a matter for this Tribunal, and | agree with my learned
friend, Mr Plender, that this Tribunal is not here to decide whether it was or was not justified. Thatis
not your job and | am not urging that. But | would just emphasise why our concerns are so intense
and why two friendly Governments have ended up before this distinguished international Tribunal.
What occurred here was that the British Government - BNFL - built the MOX plant, which cost, aswe
now know on current assessment, 215 million. They treat that cost as a sunken cost. It isdead
money. What do they then do? They say, "Whether we will proceed with justification, with
manufacturing MOX, depends on whether we will make more money ignoring the 450 million by
manufacturing or we will lose more money by simply not proceeding with the MOX manufacturing
facility”. Itisinstructiveto know in that regard that the Environment Agency itself initsreport to Her
Majesty's Ministers expressed its dissatisfaction that it was unable to consider the full economic case
before construction began. It is seeking achangeinthelaw inthat regard. | will refer you, sirs, to the
extract at paragraph 3.06 setting out the viewsof the UK's own Environment Agency on thiswhole
process.

Finally, thereisthe following factor and, in making this observation, | do not intend to impute
any malafidesto the British Government, but | think that a note of caution hasto be sounded and it is
this. The British Government own BNFL, the British Government invested in BNFL, it isthe British
Government who are deciding isit justified to proceed with BNFL or abandon its investment to date.

That isafactor that | believe is of some relevance to the reason why access to financial datathat is

13
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necessary for the purpose of justification is of importanceto Ireland.

I will now move on and deal quickly with the next three pages. Demands for information from
Ireland of the United Kingdom are not new. Y ou will have seen the correspondence and | will open
that correspondence shortly, but the requests for information go back to 1993. BNFL applied to the
local authority (page 11) on 19th October for permission to build aMOX plant and advertised its
planning application to Copeland Borough Council on 19th October 1993. Ireland obtained a copy of
the Environmental Impact Statement. The Environmental Impact Statement is not an extensive
document. But Ireland's concerns at the paucity of information impacting on the environment were
then made known and you will if you go to paragraph 4.03 a submission was then made by Ireland, the
effect of which was to advert to serious omissions and del etions from the Environmental |mpact
Statement, and you will see Ireland's concerns expressed at avery early stage; (1) no datawas
provided on the nature and quantities of materials to be used in the production processes; (2) the
environmental statement omitted "any assessment of the consequences of transports or of accidents
to the proposed MOX plant"; (3) the environmental statement did not evaluate the possible
radiological consequence of unplanned releases following afire or criticality accident and no
evaluation has been made of exposures of members of the public either near the site or in the nearest
member state of Ireland.

The gravamen of Ireland's contention at that stage about the first regulatory document to be
produced by BNFL wasit did not provide sufficient and adeguate information to enabl e the effects on
the environment of MOX to be assessed, and you will see on page 12 the view of the Minister was
then postulated that in the absence of this information which was clearly crucial for afull and proper
evaluation of likely environmental consequences, the planning application should be refused.
Planning was granted.

When then happened? the next phase | will refer to and | will then take you to the
correspondence and | can assure you that | intend only to open avery small number of letters. The
next stagein this development that ultimately brings us here today is that having got the permission
and having built the plant BNFL applies to the Environment Agency for authorizationsin relation to
certain discharges, and this was an application under domestic legislation where they applied for, |
think, increasesin certain authorizations or authorizations for dischargesincluding the MOX plant.
The Environment Agency recognised that that then triggered the obligation to engage in the

justification process.
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I am simply going to refer on page 12 paragraph 4.06 to some general comments because | am
awarethat all of you have read in detail all of the documentation and | do not propose to start opening
itinany great detail, but there will be one or two documents | will refer to. But | want to make some
general comments which identify themes that flow through this correspondence between Ireland and
the United Kingdom, and which have given rise to an unfortunate contretemps which | will presently
deal with. The themes revealed through the correspondence are asfollows: (and | am referring to
4.06) the United Kingdom Government accepts that Ireland has a particular interest in relation to the
operations of Sellafield. Secondly, in correspondence in 2000 and 2001 there are extensive letters and
up till the 5th September 2001 in which Ireland was looking for information and relying on the OSPAR
Convention at some points. The United Kingdom did not challenge that this was information within
the ambit of Article 9(2) of OSPAR. (3) In correspondence during 2000 and 2001 and up and until
these proceedings the United Kingdom Government did not challenge the legal right if Ireland to seek
the unredacted PA and ADL reports directly from the UK Governmrent. Just pause there for the
moment. There are quite a number of letterslooking for thisinformation. There were a number of
meetings, meetingsin the context of the OSPAR Commission. Unfortunately we did not reach
consensus; on the 15th June we initiated the arbitral proceedings. For the first time throughout this
entire sagathe British Government in these proceedings said you, the Irish Government, have no right
to thisinformation from us, the UK Government. That did not surface until very latein the day.

It follows from what has been said that the first occasion upon which our entitlement to the
information was challenged was in the letter of the 5th September, and that was only after we had
commenced the arbitration. And for a case predicated on Ireland having no rights to this information
and no rightsto look for thisinformation it is remarkabl e that officials from the United Kingdom
Government dealt with Ireland and its officials at OSPAR Commission meetings.

I now propose to come to the final stage of my closing, and for this purpose | wish to refer to
anumber of lettersand | do not know if you have readily available to you the core booklet which has
the annexes. | will thenidentify what | wish to refer to
CHAIRMAN: Could you identify the annexes you are going to refer to?

O'HAGAN: Itisannex 4, divide4. It isthe correspondence.
CHAIRMAN: Could you also give usthe pagein thistab?
O'HAGAN: Certainly. Itispage 139. There areonly three or four pages. Asl intend to finish my part

of the opening in about 15 minuteswhat | propose to do is simply take you to the rest of the written
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submission and then refer to these letters. If that is satisfactory to you. If you could go to page 13 of
the written submission, and at 5.01 | simply outline how the justification process arises. What
happened then was - and there are five phases in this whole process of justification - the first
occasion that Ireland engaged in the justification process was by way of a submission from Ireland
(and with your permission | will use the term Ireland to include Ministers of the Irish Government for
obvious reasons, and | use the UK Government as asimilar shorthand). On the 4th April 1997 the
Irish Department of Transport, Energy and Communications, wrote in connection with the application
by BNFL for justification. What happened was that the Environment Agency requested BNFL to give
them information to justify the process. If you look at 5.02 you will see that Ireland, aware of this
application for justification, makesits observations on BNFL's submission. Again you will see at
paragraph 5.02(a) the quality of the information available for consultation is deficient in many
respects. Thereisnot enough information provided to analyse the benefits; (b) there are no real hard
facts or details in the documentation about the relationship between plutonium production and MOX
consumption, the prospects for future utilisation and so on and so forth. Thus Ireland on page 14
paragraph 5.02 concluded that the information then made available by BNFL in the context of the
justification process was deficient.

Infairnessto the UK Environment Agency they themselves recognised the necessity for
outside advice on the justification process and they retained the services of PA Consulting Services
Ltd. They produced areport and that now brings us to the second phase of the justification process.

That was from January to March 1998. What then transpired was that PA Consulting Group
prepared areport on the 12th December 1997. A public domain version of that report was produced
and there is the edited version which is the subject of these proceedings. The Irish Government got
access to the public domain version and the Irish Government made clear its concerns at the lack of
information in the public domain version. You will see, Sirs, at page 14 | outline there the concerns of
the Irish Government with regard to the paucity of information in the document in question. Ireland
there concluded "However, given PA Consulting Group's validation of BNFL's assertion, their final
report - public domain version - shedslittle light on BNFL's economic case for the commissioning of
the SMP. The report does not release information on cost and price data and on plant process and
performance. Asaconsequence many of the assertions madein the report are unverifiable and
BNFL's economic case is not open to public review". It then made observationsin relation to the

failure to include the cost of construction which was then estimated at 300m in the calculation for the

16



© 00 N o o b~ W N

W W N D N DN NN D DD DNDMDNN P PP PP PP PR
R O © 00 N o oo o W N P O © 0N O O B W N —» O

purposes of the determining justification.

During this phase there are anumber of milestones that | want to advert to just to paint the
picturefor the Tribunal, and it isthis. In October 1998 the Environment Agency produced a draft
decision, and it essentially permitted the variations sought in the levels of discharges and decided
however to refer its report having reached a preliminary view on justification of commissioning of the
MOX plant to the UK Government, and you will see at paragraph (b) on page 15 that the report was
sent forward. It is of significance why that occurred, because the reason why that occurred was as
follows. Under the legislative arrangementsin the UK, Ministers reserve ajurisdiction to themsel ves,
depending on whether it is an existing operation or an operation which is soon to become operational.

But in the case of an existing operation the British Government through its Ministers reserve the right
to direct the Environment Agency to reach adifferent decision. So the authority that decides
ultimately here is the British Government, not some quango, or some other statutory body, but the
British Government has the right to direct that thisis not to proceed, and that has certain corollaries
that will be dealt with at alater stage.

The next milestone in this second phase was that in June 1999 the Ministers reached a
preliminary decision that the MOX plant was justified. However, the British Ministers were
dissatisfied with the amount of information in the public domain version of the first PA report, and
required that there be another PA report with moreinformation iniit.

So the next phase was engaged in terms of going back to the drawing board by PA Group
and drafting a further report that was intended presumably to educate those that read the document as
to the information that had been excessively deleted from this document. So we now enter the third
phase of thiswhole process. Ireland isactive and engaged in all of these processes |ooking for
information . We are certain vindicated by the very fact the British Government itself decided that the
first PA report was deficient. It was subject to too many omission and there was a paucity of
important information.

We now enter into the next phase which is the production of the second PA report. That was
circulated on 11th June 1999. You will see at paragraph 5.05 thetitlethat it had. Ireland yet again
made its submissions known on this. Ireland again was concerned at the gaps, the omissions and the
deficienciesin thisdocument. You will seein paragraph 9(a) that Ireland concluded that, because of
the level of omissions, it was "impossible for areader to ascertain whether aMOX plant is

economically justified and whether the Minister's provisional assessment is appropriate.”
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(b) The UK Government was queried as to how much, if indeed any, of the information
omitted from the report would affect commercial confidentiality. 9(c) It was observed that sales
volumes, price and decommissioning costs have been excluded and that without thisinformation it
was simply not possible to ascertain the economic justification for the MOX plant. 9(d) The omission
of thisinformation meant that it was meaningless and made meaningless the effort to justify the
proposed plan on economic grounds and that, therefore, there was no objective basisfor its
justification.

(e) The PA report provided insufficient information to ascertain the frequency of
international transportation.

(f) Finally, on page 17, there was not a proper assessment of the future demand for nuclear
power and there was failure to take into account capital costs, as| have already adumbrated to this
Tribunal.

Here we are yet again - we have a second chanceto get it right - Ireland is dissatisfied,
information is missing justification cannot be assessed. Then we have, perhaps, one of the most
significant developments from the perspective of everybody involved in this saga, and that isthe data
falsification incident. That occurred in either August or September 1999 and it would appear that over
aperiod of time that those charged with safety in Sellafield involved in manufacturing MOX were
falsifying records- not just ordinary records, but safety records.

Thisrightly caused afurore and rightly caused a furore with the British Government as much
asit did with the Irish Gov. Thissagawas investigated by the Nuclear I nstallations Inspectorate. |
set out at paragraph 5.07 some of is conclusions. "It is clear that variousindividuals were engaged in
falsification of important records, but a systematic failure allowed it to happen... (it) could not have
occurred had there been a proper safety culture within this plant ... (and) management of the plant
allowed this to happen and, since it had been ongoing for three years, must share responsibility.”

In mentioning this, | am not getting into an issue of subscribing moral turpitude, | am looking
at what is the significance of this having occurred. It validates and justifies Ireland's concern all along
to know about matters that affected the safety of the operation of this plant, the cost-related matters
and so forth, because, quite fortunately, no human life was lost or no property was damaged, but the
risk of things going wrong is not afanciful risk when one looks at what happened and what was
discovered in 1999 in terms of falsification that had been going on for some years. It aso had another

ramification in that it raised amajor question mark over the commitment of the Japanese utilities and,
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indeed, the Japanese Government to the future purchase of MOX fuel assemblies from BNFL.

At 5.08 | point out that on 18th November 1999, the Irish Government sought from the United
Kingdom afull unedited copy of the PA Consulting Group report (that isto say their final report). That
was areport that was produced in June 1999. On 17th December 1999 the DETR wrote back to Ireland
and said that, after careful consideration, they had come to the conclusion that they could not meet
Ireland's requests and they said that disclosure of that information would cause BNFL unacceptable
commercia harm.

On page 18 | refer to correspondence that | will come back to at the end. | think that it will be
easier for everybody if | just look at the correspondence at the end rather than as | am going along.

The fourth phase was another public consultation phase on the PA report and also it
involved the production by BNFL of two further reports, | think in the first quarter of 2001. We are
now into another phase where we have more documentation being produced, this time the second PA
report and more documentation coming in from BNFL. Again, Ireland made submissions on that, sirs,
asyou will see from the submission, and again we set out our concernsin relation to this matter.

AT that particular point in time Ireland's concerns on the information and the omissions are
set forth at paragraphs (@), (b), (c) and (d) of paragraph 5.12 and on themdown to (j). It setsforth our
deep concerns: the consultation papers from BNFL did not provide any data on economic factors;
did not provide information on environmental and social impacts; did not provide abasisfor
concluding that the MOX plant was justified; did not quantify the projected size of the Japanese;
German and Swiss markets in terms of sales volumes; there was an omission of critical information
relating to primary economic factors, including cost factors such as transportation; Ireland contended
that there was no basis for approving the project for only 10 per cent of the projected output was
committed; it was noted that the capital sum cost had increased from 300 million to 260 million; data
relating to sales volumes; price, production capacity and so on and so forth were all omitted, there
was an absence of data on price and the Irish Government observed that it had previously sought a
full copy of the that document; the first PA report would have been refused. The document also
noted that the British Government were, in fact, again thinking of having thislooked at.

Then we come to the final phase, which | will deal with very quickly. Itisthefifth phase.

Thefifth phase is the next attempt to get thisright. The British Government at this stage
retained the services of Arthur D Little & Co to produce areport on economic justification. You, sirs,

have had the benefit of seeing that report and have read the report. | will not dwell on the contents of

19



© 00 N o o b~ W N

W W N D N DN NN D DD DNDMDNN P PP PP PP PR
R O © 00 N o oo o W N P O © 0N O O B W N —» O

the report. The position isthat Ireland, having been apprised of the fact that there was this report and
there was a public domain version of it, seeking more information in relation to this matter and it
comments upon yet again the deficienciesin the public domain version. At paragraph 5.15 you will
see: "From apreliminary analysis of the report, it seemsthat just asin the earlier PA consulting reports
thereis still aconsiderable amount of important information omitted on grounds of confidential
commerciality”. It goeson then to state Ireland's position.

On 5th September the United Kingdom wrote and it denied that what was excised was
information within Article 9.2 and it set forth areason for its decision and, in particular, it was made on
the ground that publication of the information would cause unreasonable damage.

There isthen at paragraphs 5.17 and 5.18 further correspondence which | propose to skip at
thisstage. | will now take you to the bundles just to refer more particularly to the correspondence and
I will then conclude this phase of the opening. The letter isletter of 30th July 1999 and the letter starts
on page 137, but the portion to which | wish to refer ison page 138. Again, in the interests of
expedition | am not proposing to read through the letter. | simply indicate to the Tribunal the relevant
portions of the letter and the subject matter of the paragraphs. At page 139 you will see throughout
that page Ireland is setting forth its request for information and the type of information that is required
for the purposes of determining whether the United Kingdom is entitled to withhold information. It
looks for detailsin relation to transportation and it looks in the second paragraph for various costs,
sales volumes, price and decommissioning costs. Then you will see in the third paragraph, the very
last sentence, four lines from the end, "For the purposes of ascertaining in accordance with Directive"
- and it gives the Directive number - "whether the proposed MOX plant is economically justified and
pursuant to 93/13C the Irish Government further asks that the Government of the United Kingdom
provideit an unedited and full copy of the PA report”.

The next letter to which | wish to refer the Tribunal is on page 154 of that booklet. Y ou will
see at the bottom of the letter the paragraph commencing, "Initially and for present purposes relating
to the United Kingdom's obligations under Article 9 of the OSPAR Convention, Ireland reiteratesits
request that it be provided with the following information”. | would ask you to go to the top of page
155. You will seethat Ireland seeks five categories of information from the United Kingdom. Again, |
do not propose to read through the five categories, they speak for themselves, but there on 25th May
2000 Ireland islooking for the information categorised into five separate categories and it isinteresting

to see when we got that information.
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| then move on and you will see aletter on page 157, aletter of 27th October 2000 from the
British Government, which acknowledges the letter of 25th May. The only paragraph to which | want
to refer there is the second paragraph, which speaksfor itself. "Nevertheless, the UK Government
does not wish to prejudice the commercial interests of an enterprise by disclosing commercial
confidential information. We note the viewsin your letter, but, nonetheless, believe that disclosure of
the information which you have sought would cause harm".

The next letter that | want to refer again briefly isletter of 9th February. Itispage 159, the
last paragraph, which | think is quoted in the written submission, which makesit clear that as of Sth
February 2001 there was then adispute in existence between Ireland and the UK asto the
interpretation of Article 9 of OSPAR and again inviting the British Government to disclose the
information as requested in the letter of 25th May.

Page 168 isletter of 7th August 2001, where Ireland is making some observations at this
stage on the ADL report and in the last paragraph you will see, "In this context | would be very
grateful if your Department could pass on to my Department a copy of the full version of the ADL
report. Inthe event that a copy of the full report isnot required, | reserve the right to amend and
extend this application in the OSPAR arbitration".

Asyou are aware, on 15th June 2001, Ireland had initiated this arbitral process. Of course, it
was after that date that the ADL report became available and Ireland had to go through the procedure
of seeking to amend its claim so as to incorporate and to encompass what in the existing proceedings
wasaclaiminrelation to the ADL report. That was the demand that was made for that report.

The next letter that isrelevant is on page 170. It isaletter of 26th September. In that letter
you seein the middle paragraph "For the sake of clarity it isimportant to point out that the procedural
obligations of the United Kingdom which are .... Information economic justification of ... Part of the
overall substantive obligations of the United Kingdom to take appropriate measures to protect the
marine environment from radioactive pollution. These obligations are set forth particular in the 1992
OSPAR Convention and the 1982 UN Convention on the Law of the Sea. It isour position that a
violation of any of the procedural obligationswill bring into question the United Kingdom's
compliance with its substantial obligations".

Then | want to bring you to aletter of 5th September 2001, page 171. You will recall at an
earlier stage | made the point that it was at this juncture that legal challenges started to arise and, in

particular, it was made clear that Article (9)(2) did not apply to this type of information. However, in
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fairness to the UK, they go on to explain that the reasons for which the information was excluded and
the manner in which it was done, asis made clear in the public version it contains al information on
which ADL's conclusions are based other than that excised for reasons expressly given in the public
version report. In particular decisions had been made on the grounds that the publication of that
information would cause unreasonable damage to the commercial operations of BNFL or to the
economic case of Sellafield MOX plant.”

| then want to go finally to the letter of 13th September 2001. Thisoneisin divider 6 of the
British book. There arethree letters and, perhaps, if | just make my point without having to detain you
with that. Itison thisoccasion that we get five specific answers. That ison 13th September 2001, we
get five specific answers to the five categories of information that we sought on 25th May 2000. The
pace of response was somewhat leisurely.

Perhaps, sir, in the interests of speed | will arrange to hand in separately to you that letter so
that it can go into that bundle. It isinyour documentsbut it isin aseparate bundle.

I now want to make some concluding remarks on this section of the submission.

| have already said at the outset that thisis a case of national and international importance.
It is acase of relevance to this generation and to future generations. It is acase about access to
information, but it is not about looking for information simply for the purpose of having information.
It is about use being made of that information, ultimately for everyone's benefit. That isthe
background toit.

I will conclude by making one comment on the British case, because | will reserve other
comments for the reply. There are extensive exchanges in the course of this arbitration about claims to
confidentiality. Weall know what isbeing looked for. We arelooking for the unedited PA reports
and the unedited ADL reports. We have been treated - and | say this not with disdain or with any
disrespect to Her Majesty's Government - with detailed analyses as to why information withheld is
confidential. It mayberight or it maybe wrong. But what is absolutely remarkable about thiscase is
that the authors of the reports, the authors of the PA reports, the authors of the ADL reports, have
given no evidence. Y ou go back top the origin and genesis of the claim for confidentiality and you
will see four to five criteriapromulgated by PA, saying thisiswhy it is confidential. Where are they?
Where istheir evidence? | comment at the beginning of this case on the singular omission on the
part of the British side to bring before thisinternational tribunal in a dispute between two friendly

nations, the authors of the reportsto give ustheir evidence on why they said it was confidential and
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why they excluded it and why they have denied us access.

The legal submissionswill now be dealt with by Professor Sands.
CHAIRMAN: Wewill take a brief stretch, but before that if my colleagues have no questions | would
like clarification on your very helpful statement. Would you go to paragraph 3.06 of your statement.
In your paraphrase you preceded it by saying, referring to an earlier statement by Mr Plender, that the
case was not about economic justification. In 3.06 you say "information must be disclosed to
establish that in atransparent way that a project such asthe MOX plant was objectively justified".
That isthe claim of Ireland?

BRADY: Yes.

THE CHAIRMAN: That you are entitled to it.

MR

THE

MR

THE

BRADY: Weareentitled to it to engage in the process of justification. What | meant wasthat it is not
for this Tribunal to decideif it wasjustified or not.

CHAIRMAN: Itisnot ourjurisdiction?

BRADY: No, this Tribunal does not engage in the process of saying it wasjustified. | do not now if
that has clarified the position>

CHAIRMAN: Thank you, that isvery helpful. Just before we turn to Professor Sandsin place we will

take avery brief stretch.

(Shart adjournment)

PROFESSOR SANDS: Mr Chairman, members of the Tribunal,

my task during the course of this morning up until lunch time and then probably shortly after lunchis
to make our legal arguments on Article 9 of the OSPAR Convention. | will address threeissues.
Firstly the extent to which Article 9(1) requires the United Kingdom to ensure that it makes available
the unredacted version of the PA and ADL reports and the obligations imposed on the United
Kingdom; secondly whether the information contained in the PA and ADL reportsisinformation
within the meaning of Article 9(2); and thirdly the extent to which Article 9(3)(d) permitsthe United
Kingdom to refuse disclosure.

It is appropriate to mention that the 1992 Convention on the protection of the marine
environment of the North East Atlantic which | shall refer to as either the OSPAR Convention or the
Convention or the 1992 Convention, is governed by the general rules of international law concerning
the interpretation of treaties as reflected in the 1969 Vienna Convention on the law of treaties, and | do

not believe there is any issue between the parties asto the applicability of the rulesreflected in the
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Vienna Convention. What that meansin relation to Article 31(1) isthat Article 9 of the OSPAR
Conventionisto beinterpreted in good faith in accordance with the ordinary meaning to be given to
the terms of the OSPAR Convention in their context and in the light of the Convention's object and
purpose.

If | can say abrief word about context, context includes not only the context within the
OSPAR Convention but without the OSPAR Convention. Itincludes national and international rules
on freedom of information which are, it hasto be recognised, largely inspired by developmentsin the
United States of Americaand in particular its Freedom of Information Act 1966 which hasto alarge
extent served as the catalyst for many of subsequent developments at the national and international
level. But even predating that statutory enactment in the United States there was | was interested to
find an early United National General Assembly resolution on freedom of information. Indeed at the
very first session of the United National General Assembly in 1946 Resolution 59(1) reaffirmed that
"understanding and cooperation among nations are impossible without an alert and sound world
opinion which, in turn, iswholly dependent upon freedom of information”. Many of the subsequent
international |egislative enactments follow that commitment in the United Nations General Assembly
which of course was adopted by consensus. | should just say that in the outline | have provided you
with | provide details of where in the bundles of authorities you can find each text. | do not propose
to take you to each of these texts because it ought to be clear where indeed they are.

Just aword on the bundles. There are effectively authorities located in a number of different
places. There are authorities attached to Ireland's memorial and to Ireland'sreply; there are
authorities attached to the United Kingdom's counter memorial and to United Kingdom's rejoinder,
and then there are further authorities referred to in bundles which are numbered | think 1to 9 up to
thispoint. So thereferencesin this note are references either to the memorial, counter memorial, reply,
rejoinder authorities or the bundle of authorities.

After the UN General Assembly had addressed the matter the issue of freedom of information
has been taken up subsequently in alarge number of international organisations, and | have set out at
page 2 of the note some of the leading examples which may be of interest to place in the context of an
interpretation of Article 9. | refer youin particular to the 1981 Council of Europe recommendation; the
Council Directive of 1990 to which we will come back, Directive 90/313, Freedom of Accessto
Information; and in particular its preamble, Articles 2, 3, 4 and 9, and | will come back to this during

the course of thismorning and this afternoon. | think it is common ground between the parties that
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for the purpose of these proceedings the substantive provisions of the Community Directive of 1990
are equivalent or the same as the directions required by Article 9 of the OSPAR Convention, subject
to one important exception which | will come back to, but | just want to alert you to. Unlike Article 9 of
the OSPAR Convention the Community Directive directs member states expressly to take certain
measures in national procedure and in national law. Thereisno equivalent provisionin Article 9 of
the OSPAR Convention, and as we will say that informs the way in which one must look at the cause
of action whichisavailableto Ireland.

After the Council Directive that was taken up in the UN Conference on environment and
development at Rio in 1992, 176 states accepted the principle of freedom of information and itis
referred to in various instruments. Then of course we have the 1998 Aarhus Convention and most
recently the 2002 recommendation of the Committee of Ministers of the Council of Europe. So thereis
broad acceptance of the place that freedom of information has in the scheme of the international legal
order. What we say isthat these instruments reflect the commitment of states acting through
international organisations to ensure broad access to information, including, and it is common to all of
the instruments, areflection of the presumption in favour of access. In other words the burdenison
that side of the room to show why information should not be disclosed.

These instruments al so reflect what Justice Holmes in the United States Supreme Court
coined in amaxim which has been much repeated, citing John Stuart Mill: "The best test of truthisthe
power of the thought to get itself accepted in the competition of the market". That isthe underlying
thrust of all of theseinstruments and it isthe underlying thrust of Article 9 of the OSPAR Convention.

Put the ideas into the market place, put the information into the market place, and let the battle begin
on the basis of the validity and the effectiveness of theinformation. | refer you in particular to an
interesting article by Lord Justice Sedley of the Court of Appeal in London, an articlein the London
Review of Books called The Right to Know inwhich he traces the history of some of these points.
You will find that in the materia (Tab 19).

Turning to the OSPAR Convention itself, it is obviously necessary in construing,
interpreting and applying Article 9 to look at the object and purpose of the OSPAR Convention, and
we are here before you today precisely because we believe Article 9 isto be construed in accordance
with the overarching and basic obligation of states, parties to the OSPAR Convention, to protect the
marine environment of the Irish Sea.

Wheat is the object and purpose of the OSPAR Convention? It includes the prevention and
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elimination of pollution, including radioactive pollution. It commits partiesto harmonise their policies
and strategies- Article 2(1)(b). It notesin the preamble the results of the UN Conference on
environment and Development and recall in particular Part X11 of the UN Convention on the Law of
the Sea, and in particular Article 197 on regional cooperation on protectionand preservation of the
marine environment. All of these objects inform the way in which we say Article 9 should properly be
construed. It expressly commits partiesto prevent and eliminate pollution from land based sources-
Article 3. It commits parties to apply the precautionary principle and the polluter pays principle -
Article2. And it requires partiesto apply best avail able techniques and best environmental practise,
taking account of recommendations of other appropriate international organisations and agencies. |
refer you in particular herein the materials to the OSPAR strategy on radioactive substances of 1998
which expressly refersto | CRP recommendations, in other words the recommendations referred to this
morning by the Attorney General are incorporated by reference into the OSPAR Convention. One can
find a connection between justification and the OSPAR Convention.

The Attorney has already indicated this morning and explained why Ireland wants the
information. In simple terms accessto the redacted information will enable Ireland to form a better
view asto whether the requirements of the OSPAR Convention have been complied with. Whether all
the costs have been properly integrated into the design and operation of the plant; whether best
environmental practices are being budgeted for; whether best available technology is being used;
whether best available technology will continue to be used in the coming years as technol ogy
evolves. | think one can turn, not because it isan authority which binds you in away but because it
indicates the process of reasoning which we agree with on this side, reflected in ajudgment of the
English High Court in a case called Ex Parte Ibstock, paragraph 6 of my outline. That isnot on Article
9 of the OSPAR Convention but it is on the 1992 environmental information regulations which
implement in England and Wales, Directive 90/313 whose provisions are to all intents and purposes
identical to those of Article 9. What Mr Justice Harrison said was this:

"The purpose of the 1992 Regulations, it seemsto me, isto provide for freedom of accessto
information on the environment. It would be strange if the legislature had intended that only the bare
information it should be disclosed, without it being possible to ascertain whether it was right, wrong

That isin asimple sentence what we are seeking to do, to ascertain whether or not the

information contained in the redacted reportsis right or wrong or indifferent. And on the basisof a
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document which has alarge amount of information redacted it is simply not possible to form that view.

I would make one point to which Mr Fitzsimons will come back in due course. The suggestion has
been made throughout the proceedings that what we are concerned with in this redacted information
isprices and related matters. But in fact if you read carefully the redacted version it becomes apparent
that much of the redacted material has nothing to do with prices or indeed contracts. A lot of itis
about opinion, opinion of the drafters of the reports, asto future likely available markets and so on
and so forth. That isin the redacted version and that becomes clear from the footnotesin particular in
the ADL version that there appearsto be alot of opinion and supposition which has also been
removed.

Interpreting Article 9 of the OSPAR Convention it is aso appropriate to look at subsequent
practicein the application of the 1992 Convention, which came into force for both partiesin 1998, for
both Ireland and the United Kingdom. | just draw your attention to three bits of subsequent practice
which we say arerelevant. Thefirst isthe OSPAR SintraMinisterial Declaration of 1998, by which
Ministers of OSPAR parties, including the Irish Minister and the British Minister, agreed on the
overriding importance of reducing dramatically pollution of the maritime areafrom ionising radiation
through progressive and substantial reductions of discharges, emissions and losses of radiative
substances, and then the key words, "with the ultimate aim of concentrations in the environment near
background values for naturally occurring radioactive substances and close to zero for artificial
radioactive substances”. That of courseis the subject of another case which is not before you, that is
the subject of the UNCLOS proceedings. But for the purposes of these proceedings access to the
unredacted material will enable Ireland, we say, to form a better view asto the operational
consequences of the MOX plant, how much will be produced, how much will be discharged, how
much will come from the Thorp plant, how much additional dischargeswill arise from the Thorp plant,
in order to form abetter view as to whether or not the United Kingdom is presently complying with
this obligation under international law.

Two other examples of subsequent practice, again by way of background. Two decisions
taken by the OSPAR parties, Decision 200/1 and Decision 200/2, and both of those decisions commit
partiesto urgently review their authorizations in respect of reprocessing of nuclear material and to
consider moving to what is called the non-processing option. But of course precisely while these
OSPAR decisions are being adopted it isimportant to note that the United Kingdom abstained in

those two votes but did not vote against, abstained but did not vote again, is how the United
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Kingdom can comply with such acommitment in the face of anew project to increase discharges from
Thorp and to extend those discharges beyond the life that was originally intended. So that iswhy in
simple terms we need that information, and putting all of that together what we see as the case before
you, although it seems like a narrow and technical matter between two friendly nations, nevertheless
has far broader implications because it isthefirst inter-state dispute which deal s with freedom of
information, and your award, whichever way it goes, will provide abenchmark not only at the
international level but also at the national level for those countries around the world within the last
two or three years- and they have included Mexico and South Africa and the Russian Federation and
India, all within the last 18 months have adopted new legislation on freedom of information - your
award will provide guidance to those States as to the appropriate way in which to deal with these
issues.

Inlooking at the legal framework, it is appropriate also to consider what is the applicable
English law. | think that it might be as well to provide alittle bit of guidance here, aswe will come back
to thisin due course. We have focused largely in these proceedings, and certainly in the written
proceedings, on the United Kingdom's implementation of Directive 90/313 EEC, which isimplemented
in English law by the 1992 Environmental Information Regulations. | will be taking you to those in due
course. These regulations were amended in amodest but significant manner, which is pertinent to
these proceedings, in 1998. Most of our attention has been directed towards those regulations, but |
think that it is also appropriate to mention two other points. Thereis another Act which hasfigured
rather little in the written pleadings, but which on careful review perhaps assumes rather more
importance than the partieshad ascribed to it. That is the Radioactive Substances Act 1993. | will
come back to that inaminute. In particular, it issection 39. The other point to mention (the third
point) isthat thereisno Act of Parliament in England and no statutory instrument which has
implemented into English law the OSPAR Convention or, indeed, Article 9 of the OSPAR Convention.
In simpleterms, Article 9 of the OSPAR Convention is not actionable before the English court.

The UK initspleadings, in its countermemorial and its rejoinder, has really rather glossed
over which English laws were, in fact, invoked to justify redaction of the information from the PA and
ADL reports. These submissions are rather in the way of arequest for clarification asto precisely
what happened in the period of 1997, 1998 and 1999 to which the Attorney directed your attention
towardsin taking the decision to redact the information. Who took the decision and which principles

of law were being applied to justify that decision? The United Kingdom says that the processwas"a
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detailed and rigorous one". But thereis no evidence before this Tribunal asto what the process was.
The Attorney has already mentioned that the drafters of the report are not with usthisweek. They, of
course, would be able to inform uswhat precisely happened. But thereis no other evidence before
this Tribunal to explain what the process of decision making was in that period 1997, 1998 and 1999
and then again, in fact, in 2001 with the ADL report. It isonly by reading between the lines of the UK
pleadings and some of the associated documents that you can work out what happened. We are not
entirely certain of what happened, but our view isthat it is something along these lines.

Thefirst point isthat British Nuclear Fuels made arequest for justification pursuant to the
Radioactive Substances Act 1993. That Act, therefore, governed the application and the manner in
which information provided to the regulatory authorities was considered. What the UK pleadings say
isthat BNFL provided information to the drafters of the report (PA and ADL) on the grounds that
"key information forming part of the business case was commercially confidential and must not be
disclosed without BNFL's consent”. That isfrom Mr Rycroft. Wewill hear more from him later onin
the week. BNFL apparently relies on the Radioactive Substances Act 1993 and, in particular, its
section 39. It might be worth just taking you to section 39 of the Radioactive Substances Act. (Tab 5)

It isinbundle 7, prepared by the UK (alight blue folder). Itispage 21, bundle 7. | apologise,
if we had moretime | would take you through the whol e of the Radioactive Substances Act, but we
unfortunately do not have time during the hearings, but | invite you to read your way through it. The
key provision is section 39 at the bottom of page 21. What that saysisthat the Chief Inspector shall
make copies of those documents- that isto say documents that are made available in the course of
seeking authorisation for anew nuclear activity, including the justification process- shall make copies
of those documents available to the public except to the extent that that would involve the disclosure
of information relating to any relevant process or trade secret, etc, etc. Those are the key words-
"cannot make available to the public information which relates to any relevant process or trade
secret”". Itisavery broad definition, much broader than the Environmental |nformation Regulations
1992 in terms of the exceptions on commercial confidentiality.

The key point to note where | do not think thereis any water between the partiesis that the
1993 Radioactive Substances Act trumps the 1992 regulations- for avery simplereason. Itisan Act
of Parliament. The regulations cannot override the Act of Parliament and, indeed, that is expressly
provided for in the 1992 UK Regulations Guidance Note published by the United Kingdom. (Tab 7) At

paragraph 63. It is expressly stated that the rules in the Environmental Information Regulations on the
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commercial confidentiality section do not override the Radioactive Substances Act. Itisactualy in
that reference 1960, but there was anew Act in 1993, so the provision would be the same. The simple
point isthat the 1993 Act trumps the regulations.

What appears from the material before you isthat it was British Nuclear Fuel Limited, not the
United Kingdom Government that decided on the application of commercial confidentiality at that
time, in 1996 and 1997. Thisisslightly speculative, because we do not have any information on this
before us, but can | take you to the Environment Agency's proposed decision of 1998. Itisintab 5 of
the authorities with the Irish memorial, so it isthefirst bundle of authorities, page 267. Thisisan
extremely important document.

THE CHAIRMAN: Would you give us amoment while we get it?

LORD MUSTILL: Isthat headed with abox "Documents Containing" because the page numbers have
disappeared?

PROF SANDS: Yes. Itisright at the bottom, paragraph A4.30. (Tab 8). The heading is"Commercial in
Confidence Issues'. Thisisadocument describing responses to one of the consultation processes to
which the Attorney referred you earlier. If | take you to the relevant bits of it, | will not read the whole
thing. A4.30: "Various responsesto the first round of consultations commented that there was alack
of information in the consultation package on the economic prospects for the MOX plant".

Paragraph A4.31: "One respondent queried whether it was appropriate to apply the
Environmental Information Regulations 1992, suggesting that rel evant statute was the Radioactive
Substances Act 1993. Thisrespondent considered that even if the Environmental Information
Regulations were to apply, the Environment Agency had inany case misinterpreted them". What that
seems to suggest is that the information redaction decisions were taken on the basis of the 1992
regulations.

Then go to the bottom of page 268, A4.34, "The Agency is satisfied that it has now ensured
the public release of as much information associated with the economic case for the MOX plant asis
necessary".

Then over the page, A4.35 (thisis one of the key paragraphs) "The Agency considers that
the provisions for release of information to the public under section 39 in RSA 93 are outdated, making
the Agency reliant on the company's cooperation to release information. The Agency believes that
these provisions should be changed to match those under the Environmental Protection Act 1990".

Just pause there. The 1992 regulations are adopted under the 1990 Environmental Protection Act.
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Effectively, what the Agency is saying is that we have not been able to apply the 1992 regulations. It
goeson, "In particular the Agency considersthat it requires aregime for the release of information to
the public which would allow the Agency to make the decision as to whether or not information
should be excluded from release on the grounds of commercial confidentiality. Information should be
treated as commercially confidential if its release would prejudice to an unreasonable degree the
commercial interest of anindividual or company." What appearsto flow from this paragraph is that
the Agency did not itself take the decision. It wasreliant upon adecision imposed upon it by BNFL.

Then at A4.37, to make the point quite clear, "The Agency welcomed any future legislation
on freedom of accessto information”.

That | think says rather alot.

That iswhy we say on the basis of that document that it appears that the decision to exclude
information from the PA report was not taken by the Environment Agency, other than in the sense
that it merely accepted a decision which was, in effect, imposed upon it by BNFL.

The Minister hasthen - | turn to page 4 of my note - referred to a June 1999 decision of UK
Ministers expressing concern about the amount of in that had been excluded from the pubic domain
version of the PA report and noting that more than was strictly necessary had been excluded. 1 think
that it is, therefore, worth taking you to that. That isthe bundle 3 of the authorities, tab 21. If you go
to adocument which is entitled "Department of the Environment Transport and the Regions MOX.
Consultation on the economic case for the Sellafield MOX plant.”

THE CHAIRMAN: Thisisnot in the annexes to the memorial ?

PROF SANDS: | am afraid not, itistab 21, bundle 3. If you turn to paragraph 12 of that document, whichisa
document put out by the Secretary of State for the Environment and the Ministry of Agriculture,
Fisheries and Food and all of the documents that we are looking at are Environment Agency
documents or Department of the Environment documents which, of course, you will wish to have at
the forefront of your minds when you are considering whether thisis environmental information.

Paragraph 12 says: "the Ministers consider that in common with al significant decisionsin
respect of the nuclear industry, the decisions of the MOX plant are contentious and of wide public
interest and concern.” Then | underscore "It isin theinterests of all partiesthat there should be
public confidence in the robustness of BNFL's economic case for the MOX plant and in the way that
decisions about it are reached".

Then paragraph 13, "The Ministers are, therefore, of the view that it is very much in the
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public information that the full PA report should be published" - "That the full PA report should be
published" - "excluding only that material, such as contract prices [and nothing elseis referred to]
whose publication would cause unreasonable damage [not just damage, but unreasonable damage] to
BNFL's commercial operations' - then there are the key words-or to the economic case for the MOX
plant itself". Those words are crucial, because we say to you that in reading the redacted version (the
incomplete version) of the PA and ADL reports, it appears- and thisis aformulation that comes up -
that some of the excisions may not be based on the damage to competition argument, but on the
economic case for the MOX plant itself argument. Indeed, you will find on the very first page of the
ADL report public domain version areference to precisely that formulation. IN other words, thereis
an express recognition that decisions to excise information are based on two grounds, one of which
may be permissible under the relevant provision of OSPAR, the other one of which isplainly not. The
UK has never tried to argue that damage to the economic case for the MOX plant itself falls within any
of thejustifications for accepting information under the OSPAR Convention.

Following that process, alittle bit more information was put in the revised public version of
the PA report, the 1999 version. IN fact, there are at our count about 12 pieces of material - | almost
cannot call it information because some of the assertions include putting afull stop inside two
brackets - | commend you, for example, to compare in the Irish memorials annex 2, compare page 61
and compare page 91. Page 61 isthe 1997 version, page 91 isthe 1999 version. It isprobably an
exercise worth doing, actually. Let usjust gotothat. Start at page 61, tab 2. At the bottom thereisa
chart.

LORD MUSTILL: Arewe blue or white?

PROF SANDS: Blue.

THE CHAIRMAN: Prof Sands, it would be useful if you could distinguish between your memorial annexes and
this bundle, which some of us have seen for the first time.

PROF SANDS: Thisisamemoria annex, annex 2. It isnot amajor point, but it isan entertaining point. At page
61, at the bottom, you will see achart called "MOX Transport". If you look in that chart at the second
column, the middle column, you will see "BNFL Per Cent of Margin". Then in the third column you
will see"Voyages Per Year". If you turn to page 91, you will see what the effect of the Minister's
effortswas. Whenit becomes page B40, you will see "BNFL Percentage" and then you will see
square brackets, point square brackets, per cent, and then in the third column "V oyages Per Year", the

assertion amounts to a square bracket, a point and another square bracket. That isreflective of the
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changes between 1997 and 1999. It does not in any way materially enhance areader's ability to form a
view as to the robustness of the argument.

| just conclude this part of my submissions simply by saying that, on the basis of that
material, which ismirrored in the ADL report, it does appear to usthat, although the UK pleadings and
some of the documents might appear to suggest that decisions taken in 1997, 1998 and even 2001 were
taken on the basis of the 1992 Regulations, it appears that they may have been taken on the basis of
the 1993 Act, which, of course, applies adifferent test, not atest which we say is compatible with
Article 9, and we make the point simply to invite clarification from the United Kingdom on this point.

| turn next to the second subject of the presentation this morning. That addresses this
question. What isthe function of this Tribunal? What is the function of this Arbitral Tribunal?

We did not think that this was something that needed any great attention, but the United
Kingdom has made something of it in its pleadings and in its documentation, including that which we
have been provided with over the past week or so. We say that the function of the Tribunal isthe
function of any arbitral tribunal, which isrequired to interpret and apply a Convention. Article 32 of
the OSPAR Convention directs this Tribunal to authoritatively interpret and apply the Convention, to
resolve the dispute relating to interpretation and application. In Ireland's view the function of the
Tribunal isasimple one. It isto decide whether the United Kingdom has complied with its obligation
to ensure that its competent authorities make available to Ireland the information redacted from the PA
and ADL reports. In performing that function, the Tribunal isto decide, as Article 2(6) indicates,
according to the rules of international law and, in particular, those of the Convention.

What does that meanin practice? Effectively, you can dissect that into three elements.
Firstly, we say that it is your function to authoritatively interpret the provisions of Article 9 of
OSPAR. That isyour first function. Y our second function, we say, is to authoritatively establish the
facts, and the third function, which follows from the first two, is to determine whether the United
Kingdom has properly applied Article 9 of the Convention.

Has the United Kingdom properly applied Article 9 of the Convention? It isas simple as that.

What | have done in my noteis directed you to various international arbitral authorities
which apply that approach, not necessarily in those express terms, but which indicate that the
function of atribunal isto make an objective search for the full significance of the obligation asthe
distinguished tribunal in the Lac Lanoux arbitration put it in 1957. Y ou will find that decision in your

authorities. | would also commend to you in this regard the opinion of Judge Jessup in the South
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West Africa case - we have not put thisin although we can make it available to you, itisavery
lengthy decision. He saysthat the court's function isto apply appropriate objective standards.

What the UK saysisthat the task of an international tribunal charged with reviewing
compliance with Article 9 isto assess whether the United Kingdom's discretion has been exercised
within acceptable bounds.

We do not know where the word "discretion” comes from, but the UK assumes that Article 9
permitsit adiscretion, which is not accepted by Ireland. But the function of this Tribunal cannot be
determined by the nature of the substantive obligation which the United Kingdom has assumed. You
may, indeed, decide whether or not thereisadiscretion here. We say that thereis not. But your
function is not changed in relation to the three tasks we say that you are called upon to apply. Inthis
regard we say that the function that you are called upon to apply isto make an objective assessment
of the legal and factual materials that you have and determine whether or not the United Kingdom has
given effect properly to its obligation to ensure that information is disclosed. | would draw your
attention here to the decision of the English High Court in a case to which | will come back, The
Alliance v Birmingham Northern Relief Road. | will not takeyou to it now. Itisat bundle3,tab 7, in
particular at pages 11 and 12. In that case the British Government, Mr Philip Sales on behalf of the
Secretary of State and Mr Howell QC on behalf of the application more or less agreed on what the
function of an English wasin relation to remarkably similar facts to these in terms of determining the
nature of the obligation and the meaning of environmental information. What Mr Justice Sullivan
saysis:

"] accept Mr Howell's submissionsin answer to question (1). Thelanguage used in the
Regulationsis clear: whether information relates to the environment is capabl e of being treated as
confidential, and if so, whether it fallsin any of the categories [exempting disclosure] are all factual
questions to be determined in an objective manner" - "are all factual questionsto be determined in an
objective manner". We say that that is the correct approach also for this Tribunal asit isalso for other
international tribunals and, indeed, the European Court of Justice. We cite a couple of other examples
applying this approach. One other arbitration which may, | am not sure, have been conducted in this
room, in the 1990s, the Heathrow Airport arbitration under the auspices of the Permanent Court of
Arbitration. There the Arbitral Tribunal were interpreting atreaty obligation between the United
Kingdom and the United States, Article 10(1) of which provided that parties had to use best efforts to

ensure that user charges were just and reasonable and the Tribunal saysthis:
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"The degree of effort required to constitute 'best efforts' must in the last resort be a question
for determination by an arbitration tribunal established under Article 17 of Bermuda 2 and cannot be
left for determination by the Party itself or by anational body of that Party, no matter how the Party
believed in good faith that no more was required of it."

Y ou find the same approach adopted by the European Court of Justicein a case called
Mecklenburg to which | will take you later on in my submissions and the same approach taken by the
International Court of Justice in looking at what its functions are in many cases, but the one recent
example we have given isthat of LaGrand (Germany v USA), where the court had to construe,
interpret and apply the 1963 Vienna Convention on Consular Relations. The ICImade it clear that its
function was to review the merits of whether the United States had complied with obligations to
ensure consular accessto an individual in the United States, a German national.

The United Kingdom also claims, having read adiscretion into Article 9, that it is entitled to
exercisewhat iscalled " margin of appreciation” in applying its obligationsin relation to Article 9.
That language "margin of appreciation”.

Mr Chairman, | am happy to pause hereif thisis an appropriate moment.

THE CHAIRMAN: Perhaps, asyou are moving on to aslightly different issue, we will take afive-minute break.

(Short Adjournment)

THE CHAIRMAN: Asyou will have observed, we have not taken a 20-minute break this morning and the
Tribunal proposes proceeding until 1.30 at which point we will take abreak. We will also try to
calculate the amount of time that Ireland may have |ost this morning because of the late
commencement.

PROF SANDS: Thank you, Mr Chairman. That isvery much appreciated. The Attorney will be back shortly
and has invited me to proceed in his absence.

| was turning to the argument made by the United Kingdom that somehow you should be
applying what is called a"margin of appreciation” test. Of course, the "margin of appreciation"” testis
one which will be familiar to human rights lawyersin particular and is applied in certain contextsin the
European Convention of Human Rights jurisprudence and in the Inter-American Commission and
Court of Human Rights. The United Kingdom says that you should apply a"margin of appreciation”
approach, but it does not rely on any authorities for that view. We are not aware of any authority of
an international arbitral tribunal which has applied a"margin of appreciation” test. There are, of

course, authorities in the European Court of Human Rights and there are authorities, perhaps an

35



© 00 N o o b~ W N

W W N D N DN NN D DD DNDMDNN P PP PP PP PR
R O © 00 N o oo o W N P O © 0N O O B W N —» O

analogous type of standard, in the WTO system, but, of course, those two systems have their own
very well-established approach. They do not inscribe themselvesinto the general inter-state
arbitration proceedings. WE would say that the characteristics of the European Convention system
dominate the decision to apply a"margin of appreciation”. Why isthat done? Three reasons, we say,
in the European Convention of Human Rights, none of which is pertinent here: firstly, the European
Convention setsforth alist of rights and freedoms which is not intended to be exhaustive; secondly,
the Convention does not impose uniform rules across the contracting States, which the OSPAR
Convention does; and, thirdly, the European Court has taken the view that national authoritiesareina
better position than international supervisory bodiesto strike the right balance between the
competing interests of the community and the protection of the fundamental rights of the individual,
and that thisis, in effect, strengthened by various provisions of the European Convention- | cite
Articles 13 and 35. In my note | have set forth various cases which | think confirm all of that and | do
not propose to read them now or, indeed, take you to them. Y ou have them in our note. The simple
pointis that thisisan OSPAR Tribunal not the European Court of Human Rights, not aWTO panel,
not aWTO appellate body.

| turn to my third heading, and now we being to get to the meat of Article 9. | propose to deal
first with what one might be called the jurisdictional or admissibility arguments of the United
Kingdom. These arise from itsreading of Article 9(1) of the OSPAR Convention. Article9 (1) of the
OSPAR Convention requires the United Kingdom to ensure "that its competent authorities are
required to make available the information described in paragraph 2 of this Article to any natural or
legal person in response to any reasonabl e request without that person having to prove an interest,
without unreasonable charges as soon as possible and at the latest within two months. | note therein
particular, following on from the Attorney this morning, that, although Ireland has a clear and
demonstrable interest, it does not actually have to show an interest in order to be able to succeed in
thismatter. You do not have to establish whether Ireland's interest is proper or appropriate, because
that is not required under Article 9(1). We say that Article 9(1) imposes an obligation of result, not an
obligation of conduct. | inviteyou to refer to the materials which I am not going to take you to now
on Article 10 of the US-UK agreement arbitration on Heathrow Airport user charges, in particular
Article 10, paragraph 1, which isthe best efforts to ensure provision that | referred to earlier. That was
rightly in our submission characterised by the Tribunal as an obligation of conduct - an obligation of

the United Kingdom and the United States to use best efforts. Of course, Article 9(1) does not say
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that the obligation on partiesis to use best efforts to ensure that they are competent authorities. It
goes much further than that. We say, following the line of reasoning - and that was a unanimous
decision on that part in this arbitration - that thisis an obligation of result and that your task isto
assess whether or not that result has been achieved in a manner which is compatible with the OSPAR
Convention.

What the United Kingdom says, trying to dissect their argument, isthat Ireland has
disclosed no proper cause of action and its claims are inadmissible because they have been brought
before the wrong forum and because Article 9 of the OSPAR Convention does not create for Ireland a
direct right to receive the information that has been requested. It isthe nub of their argument. We
have three points to make in response.

Thefirst isthat thisisavery novel argument in the context of the sagawhich the Attorney
General has described. The argument first appears in the United Kingdom Countermemorial dated 6th
June 2002. Thereisno hint of the argument in any of the correspondence between the parties or,
indeed, at any of the meetings between the parties. The Attorney directed you to the lengthy history
of thisdispute. The appropriate point to start hereisin Ireland's letter of 30th July 1999 when it first
invoked not Article 9 of OSPAR but the equivalent provision of Directive 90/313/ The United
Kingdom did not respond and say, "We do not recognise your right to have information under
Directive 90/313" nor did they say "We don't recognise that thisisinformation covered by 90/313".
IN fact, they did not do anything, they did not respond at all. Four months later Ireland sent a
reminder and amonth later, on 17th December 1999, aresponse finally arrived, nearly six months | ater,
"We are refusing to give you the information because of commercial confidentiality" - not because
Ireland has no right to the information and not because the information doers not fall within the
relevant provisions.

OSPAR and its 1 9 wasfirst invoked in the letter of 25th May 2000. The parties met in June
2000 to discusstheissuesraised by the letter. The UK sent aresponse in October 2000. What did the
letter say? The Attorney hastaken you to the letters, | do not need to go back to them. The United
Kingdom recognised Ireland's very strong interest "and the need to maintain a close and productive
dialogue" but it refused disclosure of the PA report on the grounds that disclosure would cause harm
to commercial interests. Again, no sense that Ireland has no interest under the OSPAR Convention
Article 9, no sense that thisis not information covered by Article 9. | think in those circumstances

Ireland was entitled to proceed on the basis that its premise, one, that this was information covered by
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Article 9 and, two, that it was within the category of legal and natural persons entitled to ask for the
information was a correct premise. It was never challenged until well after the proceedings were
initiated. Then Ireland wrote again and | set forth in my note, and | do not propose to take you any
further to the details of it, that at no point prior to September 2001, three months after the proceedings
had been initiated, did we first get any suggestion that the information was not covered by Article 9,
but not until June 2002 isit said that Ireland has no cause of action, so to speak.

Thisfirst mention of the argument on 6th June 2002 makes it apparent that the argument is an
afterthought, that it was not part of the dispute submitted to this Tribunal, for the simple reason that
at that time, 15th June, the issue had never been raised and it could never properly be addressed as a
dispute, and from at least 25th May 2000 until 6th June 2002 the United Kingdom appeared content to
proceed on the basis that Ireland was a person entitled to receive information pursuant to Article 9(1)
and, secondly, entitled to initiate proceedings under Article 32 in the event that its request was not
acceded to. Again, you will have seen from the correspondence that the reference to Article 32 was
raised ayear before Ireland finally initiated proceedings and one would have thought that, if the
United Kingdom arguments here had some merit, that they would have appeared alittle earlier in the
process.

The second point we make isin relation to United Kingdom's argument that Ireland has no
cause of action. We say that our cause of action isthe United Kingdom's failure to ensure the
disclosure of information required by Article 9 (1) and that that cause of action isclearly reflected in
therelief that is sought from this Tribunal. Therelief asks you, the Tribunal, to declare that the United
Kingdom has breached its obligations under Article 9 of the OSPAR Convention by refusing to make
available information deleted from the PA report andthe ADL report as requested by Ireland.

Ireland's caseis not premised on the basisthat it has adirect right to the information under
Article 9(2). Ireland's position isthis. By Article 9(1) of the OSPAR Convention, the United Kingdom
isunder an international legal obligation to ensure that itscompetent authorities are required to make
information available to any natural or legal person. That obligation isamandatory obligation. Itis
not a best efforts obligation and the language of Article9 (1) is"shall" not "should". The United
Kingdom has never challenged Ireland's assertion that the entity to which Ireland's request has been
made, in particular the Department of Environment, Transport, Regions and now DEFRA, which
succeeded the DETR after the last election in the United Kingdom, is a competent authority. They

have not made that argument. | think it would be avery difficult argument to run. We say that the
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entity from whom we have requested the information is plainly a competent authority within the
meaning of Article 9(1).

Nor has the United Kingdom challenged at any point Ireland's claim that it is within the
categories of personswho are defined aslegal or natural persons within the meaning of Article 9(1).
We made this point very clear in our reply, we raised it expressly at paragraph 7 of our Reply, and the
United Kingdom Rejoinder does not say "Ah yes, but legal and natural persons means some other
category of persons’. They have never run that argument and indeed that argument also would be a
difficult argument to run, particularly since the United Kingdom has recognised and harelied uponin
the other proceedings before UNCLOS, it is Ireland's participation in the consultation procedures.

It follows that the UK'srefusal entitles Ireland to claim that the United Kingdom is not
complying with its obligations under Article 9(1). In many waysitisassimpleasthat. A UK
competent authority hasfailed to ensure that alegal or natural person gets access to the information.

What the UK saysisthat the only possible cause of action for breach of Article 9 would be
in respect of afailure to provide for adomestic regulatory framework dealing with the disclosure of
information. That isat page 19 of their counter memorial and it is maintained in the rejoinder. So they
say all Article 9(1) requiresthem to do is establish a domestic regulatory framework. That is not what
Article 9 says. Article 9 requires them to ensure that the information is made available, and indeed
there is nothing in Article 9 which makes any mention of domestic regulatory framework, domestic
procedures, administrative measures, judicial proceedings, and | draw your attention here to the
Directive 90/313, and it maybe worth going to that. Itisinthe United Kingdom counter memorial
authorities, volume 2, tab 4. On the second page, just to draw your attention to two provisions.
Article 4 of the Directive. This Directiveisrelevant in anumber of waysand | am about to explain why
itisrelevant here. But for broader purposesit is relevant because both parties agree that this directive
isone of the instruments which falls within the category of applicable international regulations for the
purposes of Article 9(3) of the Convention. But if you look at Article 4 of the Directive it says"A
person who considers that his request for information has been unreasonably refused or ignored or
has been inadequately answered by a public authority may seek ajudicia or administrative review of
the decision in accordance with the relevant national legal system™.

Then Article 9 says "Member states shall bring into force the laws, regulations and
administrative provisions necessary to comply with this directive by 31 December 1992 at the latest”.

In other words this directive does have provisions requiring you to do something at the domestic
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regulatory level. Article 9 hasno equivalent provisions.

It may bethat afailure to establish a domestic regul atory framework would be aviolation of
Article9, but that is not our case in these proceedings. We say that Article 9 establishes an
obligation of result and that result has not been achieved by the United Kingdom. The reasons why it
has not been achieved, whether it isafailure of domestic regulatory framework or anything else, is not
amatter which precludes you from determining that they have not complied with their substantive
obligation of result.

| have at paragraph 38 drawn your attention to what | think is an analogous argument. Inthe
Heathrow arbitration, which | am not going to take you to, but in which the United Kingdom as |
understand it essentially argued that it was complying by a best efforts obligations to ensure that user
charges were reasonable and just, solely by the existence of a statutory power to take stepsto
regulate charges and to establish machinery to prompt the taking of such steps. What the arbitral
tribunal says, and again thisis aunanimousdecision, "Such an approach, with its overtones of
passivity, would not be consistent with the continuous duty to take active steps which the Tribunal
sees as flowing from the words 'use’ and 'ensure™. Now recall thisisalesser standard. Thisisnot an
obligation to ensure that charges are reasonabl e, thisis merely an obligation to use best effortsto
ensure. Thearbitral tribunal says No, that is not acceptable. We say that the mere existence of a
domestic regulatory framework cannot itself satisfy the obligation to ensure disclosure of information
inArticle 9(1). That isthe nub of the point. Y ou cannot comply with your obligation under Article
9(1) simply by adopting adomestic regulatory framework. That is not good enough because the
domestic regulatory framework may not achieve the result which isintended.

The UK then looks to derive support for its very narrow and limited reading of Article 9(1) by
relying on Article 9(3) of the OSPAR Convention. You will recall that Article 9(3) of the OSPAR
Convention provides for limited exceptions- and we will come onto thisin due course - but it includes
the words "in accordance with national legal systems and applicable international regulations’. The
simply point that we would make is that those words inform Article 9(3); they do not inform Article
9(1). Article9(10) is afreestanding obligation of result which has nothing to do with national legal
systems and applicable international regulations.

We say the United Kingdom has misunderstood the scheme of Article 9, and they have taken
their misunderstanding we say very far. | quote counter memorial paragraph 3.7. "A refusal to

disclose information in a particular case pursuant to the relevant domestic law is not a matter
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governed by the Convention". That we say is a startling proposition, because it would mean that
every one of the contracting parties was entirely free to provide for whatever national rules on
disclosure it wanted and that would trump the Convention. So we say that argument on cause of
action is not one which indicates a path this tribunal canfollow.

The other part of the United Kingdom's argument is that if we do not have a cause of action
we also do not have aremedy in front of thistribunal. And what they do is meld into their cause of
action argument a further argument which effectively sayswe have come to the wrong place. The UK
saysthat Ireland could go to the English courts- it makes that concession, which of course assumes
that we are alegal or natural person, and it assume that DEFRA/DETR are a competent authority, or
they say we can complain to the European Commission, the Commission of the European Communities
in respect of Directive 90/313; or they say we can bring an inter-state complaint against the United
Kingdom under Article 227 of the EC Treaty alleging aviolation of the EC directive by the United
Kingdom. But what they say we cannot do iscometo thistribunal. | will deal with each of those
argumentsin turn.

The UK says that a person who is refused information pursuant to the 1992 regulations has
ample remedies in domestic law. That passage in the counter memorial isvery carefully worded, and it
iscarefully worded precisely because of thisissue asto whether or not the decision to excise
information was based on the regulation or the 1993 Act, and we think the better view isthat it
appears to have been based on the 1993 Act. So they do not accept the regulations govern this
situation, but they do say we should have goneto the national courts. But that is amisplaced
argument. Why? there are two reasons.

First, the 1992 regulations implement the EC Directive. the statutory instrument says " These
regulationsimplement council directive 90/313 EEC". They do not implement Article 9 of the OSPAR
Convention. Article 9 of the OSPAR Convention is an unincorporated Convention, it is not part of
English law and it cannot be invoked before the English courts. If | was appearing in front of the
English courts with Article 9 the English courts would not have much to say about Article 9 because it
is axiomatic that treaties which have not been incorporated into English law by Parliament cannot
create rights or duties under English law and are not enforceabl e by the English courts. | have cited
some authorities at paragraph 45. | do not believethisisin dispute.

The second point hereisthat although the documentation made available as part of the

consultation process suggests reliance on the 1992 regulations, and in particular | will take you to the
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PA reportsin due course, it does appear now that the decision to refuse disclosure was made on the
basis of the 1993 Act. If that is correct there would be no remedy availablein the English courts under
the 1992 regulations since that does not appear to have been the basis for the decision.

What about their second argument, that we could go to the European Commission. Ireland
has chosen, asit is entitled to do, to proceed on the basis of Article 9 of the OSPAR Convention
precisely because that is a convention which is focused on the maritime area of the Irish Sea, and |
have indicated to you earlier the objects and the purposes of the Convention. Ireland iswell aware of
the possibility of complaining to the European Commission under Article 2(11) of the EC Treaty and
the suggestion from the United Kingdom is noted. It issimply not relevant to these proceedings. The
United Kingdom we note has not argued forums non conveniens. It isnot part of their argument.

What about an inter-state complaint to the European Court of Justice? Again, the same
considerations apply. Ireland has chosen to go under Article 9 of the OSPAR Convention. Itis, of
course, well aware of the possibility of proceedingsin relation to the Directive, but the logic of the
United Kingdom argument, which saysthat Ireland could bring an inter-state case against the United
Kingdom, appears flawed and, in our view, bizarre. We have seen the language of Directive 90/313
and Article 9 are on the substantive parts virtually identical. So we ask on what basis can it be argued
that Ireland could have aright and a cause of actionunder the Directive, but no right or cause of
action under Article 9 or that Ireland can bring an application to the ECJ but not to this Tribunal. |
think that that approach becomes all the more curious having regard to the material differences
between the Directive and Article 9 which | have drawn your attention to, Articles 4 and 9, which
create anational procedure.

Since the United Kingdom accepts that Ireland would have an actionable right before the ECJ
if its request had been made under Directive 90/313, even in the face of Article 4, we do not see how it
can sustain aclaim that there is no actionabl e right under Article 9, where the cause of action
underlying isidentical to the Directive and which is silent on the question of the availability of the
forum at the national court.

The concluding part on this part of the submissionsisthis. It really takes us back to Article
32 of the OSPAR Convention, which we say determines the extent of your jurisdiction. That extent is
to cover any dispute between the contracting parties relating to the interpretation or application of the
Convention. That dispute, we say, turns on the interpretation and application of Article 9(1), 9(2) and

9(3). We seeno basisfor the argument that the Tribunal has competence for challenging the
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argument, but the Tribunal has competence to declare that the United Kingdom has failed to ensure
the information which Ireland has requested, now for many years, under Article 9 of the OSPAR
Convention be provided in the form of declaratory relief which we seek. The UK, as| said, isnot
claiming that we have failed to exhaust local remedies- there is no argument on that - they are not
saying forum non conveniens, having recognised that Ireland is a person with an article, 9(1), the fact
that Ireland is a State cannot preclude it from invoking aremedy which is available pursuant to Article
32 of the OSPAR Convention. Thereis nothing in the Convention which can beread aslimiting the
basis upon which Ireland can have recourse to Article 32. In thisregard we think that thereis a direct
analogy with the approach taken by the International Court of Justice in the case of Germany v United
States, the LaGrand judgment, which you will find. Therethereisan error, | am afraid. Paragraph 54
of my note should read "Ireland authorities bundle 1" not "Ireland authorities bundle 3. Of course, as
many of you know in the Tribunal, what that case concerned was whether the United States had failed
to provide consular accessto Mr LaGrand, to the LaGrand brothers, and the International Court of
Justice at paragraph 42 had no hesitation in finding that that raised a dispute concerning the
interpretation and application of the Vienna Convention on Consular Relations. Thefailureto provide
consular access at the national level gave rise to a dispute over which the International Court of
Justice had jurisdiction. It isessentially the same argument that has been run here wasrunin the
LaGrand case and was rejected by avery large majority by the International Court of Justice.

| turn now to the argument in relation to Article 9(2) of the Convention. Article 9(2) of the
Convention provides that environmental information or information is any available information in
written, visual, oral or database form on the state of the maritime area on activities or measures
adversely affecting or likely to affect it and on activities or measures introduced in accordance with
the Convention. | have underlined the relevant parts that are pertinent for these proceedings. We say
that the question for the Tribunal isthis. Do the PA and ADL reports constitute information in written
form on activities or measures adversely affecting or likely to affect the maritime area? Do the PA and
ADL reports constitute such information? We say that the question is not whether each and every
piece of information constitutes environmental information. Here we adopt the approach taken by Mr
Justice Sullivan in Ex Parte Alliance v Birmingham Northern Relief Road and that should be modified
dlightly. Itisinlreland's authorities bundle 3, tab 7 at page 40. What his issue was about was whether
a concession agreement for the construction of aroad was or was not information within the meaning

of Directive 90/313 and the language on defining information in Directive 90/313 isidentical to that in
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the Convention. Y ou can substitute the Directive for the Convention in that judgment. Mr Justice
Sullivan was faced with the argument that since only little bits of the concession agreement could be
relevant to the environment, it was not environmental information as awhole. Herejected that
argument and took the view, correctly we say, that, if adocument contains information on the
environment, then that whole document is to be treated as information within the meaning of the
Directive and, we say, the OSPAR Convention. What he saysisthat, having treated the whole of the
concession agreement as information within the meaning of the Directive, what isthen availableisto
determine whether or not some of the information could be excised on grounds of commercial
confidentiality. Heisnot saying that you have got to give the whole document over. Heissaying
that the starting presumption is that the document as awhole is environmental information and it then
fallsto be determined whether the principles governing excision have been satisfied. That is precisely
the approach, we say, that you should be taking.

Thefirst mgjor point that we would make here isthat until 5th September 2001 the United
Kingdom certainly did a pretty good job of giving theimpression that it was proceeding on the basis
that the PA and ADL reports were, indeed, information subject to the 1992 Regulations and Article 9
of the OSPAR Convention. The Attorney mentioned this morning that throughout its dealings with
Ireland until September 2001, the UK appeared to treat the redacted information as information within
the meaning of Article 9(2) of the OSPAR Convention and regulation 2(2)(b) of the 1992 Regulations.
Indeed, the definition of "environmental information” in the domestic implementing legislation for the
EC Directiveisinformation that relates to the environment if and only if it relatesto any of the
following; that isto say any activities or measureswhich adversely affect the state of any water, etc.

But inits countermemorial for the first time, in detailed terms, the United Kingdom says that
the information excised from the PA and ADL reportsis not information of the kind governed by the
1982 Regulations. We say that they have misdirected themselves on the proper approach; that what
they should be doing is asking themselves whether the PA and the ADL reports are information and
then decide whether or not to excise that which affects commercial confidentiality. They have
misdirected themselves by asking themselves whether each and every piece of information is such
information and we say that that is the wrong approach. But, in any event, if you look to the
documents that they themselves have prepared, they give every impression as having treated the PA
report and the ADL report as covered by the EC Directive and the 1992 Regulations. Just to take one

example, if we go to annex 2 to Ireland's memorial - page 40 of annex 2 - it says"1.3 Commercia
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confidentiality issues. PA was asked to provide the Agency with an independent view on the validity
of BNFL' assertion that elements of the economic case for the SNP are commercial sensitive and,
therefore, that certain information therein should be withheld from the public domain®. Then it says,
"The Environmental Information Regulations 1992 section 4(2) provide that for the purpose of those
Regulations information relating to matters towhich any commercial or industrial confidentiality
attached may be treated as confidential".

It begs the question why are they relying on the exception in Article 4(2) of the Regulationsiif
the information concerned is not considered to be information generally subject to the Regulations.
The 1999 report, the revised public domain version, does the same thing. | havereferred in paragraph
60 to the note to various other matters which appear to confirm the point. | have referred you once
again to the document we looked at earlier this morning, the United Kingdom's Environment Agency
proposed decision on the MOX justification. That was the one, if you recall, which appeared on close
reading to suggest that they took the decision under the 1993 Act, but it isdifficult to form afinal view
and one reading of that material or at least part of that material isthat the decision was, in fact,
premised on an application of the Regulations and the Directive. Y ou will recall the respondent who
writesin and complains that they took the decision on the basis of the 1992 Regulations and that was
wrong. Presumably, that respondent was premising his or her complaint on the basis of the PA report,
which certainly suggeststhat thisis environmental information. The first time that the United
Kingdom claims that thisis not information within Article 9(2) of the OSPAR Convention isin the
|etters of 5th and 13th September 2001, three months after the proceedings had been initiated. In
respect of none of the correspondence referred to by the Attorney this morning was there even the
slightest hint that Ireland was barking up the wrong tree, because thisis not information within the
meaning of Article 9(2). In our memorial we of course address the basisfor our belief that the PA and
ADL reports constituted information within the meaning of Article9. In summary form, the basis for
the argument is asfollows.

The MOX plant plainly isan activity which islikely to affect the maritime area of the Irish Sea
and the PA and ADL reports constitute or contain written information on an activity which will affect
the marine environment. To take just one example, transports. The number of transports. A point of
real contention between the parties. Ireland is determinedto know whether or not or how many
international transports from MOX to Japan or Germany there will be. "No", says the United

Kingdom, "that is commercially confidential information. No", says the United Kingdom, "that is not
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environmental information”, which seems arather remarkable proposition. The MOX plant was
subject to an Environmental |mpact Assessment, however inadequate that was, which is premised on
the view, under European Community law, that the plant may adversely affect the environment.

The October 2001 decision of the United Kingdom Government authorising as justified the
MOX plant has whol e sections dealing with the environmental impact of the MOX plant and the very
purpose of the PA and ADL reportsisto examine the justification of the MOX plant taking into
account all economic costs and those economic costs include the cost of environmental
consequences, include the costs of ensuring against environmental damage, include the costs of
ensuring against transport accidents, include the costs of ensuring that the plant is safe and complies
with all domestic and international environmental standards. And, of course, thereisthe point that
the PA and ADL reports were commissioned by the United Kingdom Environment Agency in the case
of PA report and the relevant United Kingdom Government department with responsibilities for the
environment. It seems almost preposterous to suggest that information which has been
commissioned by the Environment Agency, by the Department of Environment, Transport and
Regionsis not environmental information in some way.

There isanother way of looking at it. Could the plant operate without the PA and ADL
reports having been commissioned? Would the discharges which will definitely be made into the Irish
Sea have occurred but for the PA and ADL reports? It isabsolutely simple. Without the PA and ADL
reports there would be no dischargesinto the Irish Seafrom the MOX plant and there would be fewer
dischargesinto the Irish Seafrom the Thorp plant. We also say that our interpretation is consistent
with international and domestic law and practice. We have referred in particular - and | will come back
to this momentarily - to the relevant ECJ case law and the Aahrus Convention.

What does the United Kingdom say? It makesthree arguments. Firstly, theinformation is of
apurely commercial character; secondly, theinformation is not directly and proximately related to
activities or measures adversely affecting or likely to affect the maritime areaand, thirdly, Ireland's
approach is based on the Mecklenburg case of the European Court of Justice, which is not on point,
and the Aahrus Convention which is not applicable in the exercise of the progressive devel opment
whichisnotinforce.

Mr Chairman, | have noted the time and | wonder whether rather than begin but not complete
this section, it might not be sensible to take a pause here so that | can then have a clean run through

to the end of these arguments, with your permission.

46



© 00 N o o b~ W N

W W N D N DN NN D DD DNDMDNN P PP PP PP PR
R O © 00 N o oo o W N P O © 0N O O B W N —» O

THE CHAIRMAN: Wewill rise now and we will resume at 2.30.
(Luncheon Adjournment)
PROFESSOR SANDS: Mr Chairman, members of the Tribunal;
| was dealing with the nature of the information which has been redacted, and of course we say when
dealing with this Article 9(2) point you can get to the point of determining whether or not individual
bits of information are or are not caught or covered by Article 9(2), the proper approach isto consider
the documents as awhole.

Thefirst argument that the United Kingdom makesin thisregard isthat the information is
what it calls of apurely commercial character. Just before getting on to the points | have set out in my
note on submissions | would make this point. Of course having not seen the full reportswe are not in
aposition to comment on whether or not it is or is not purely commercial in character, we have not
seen that information or at least most in this room have not seen thisinformation. What we would say
isthis. We have asked one of our colleagues who has not seen the full reports to assess and analyse
what the nature of the information is and it appears that the origins and the nature if the redacted
information break down something likethis. We have looked at the executive summary and chapter 1
of theredacted ADL report, so it is only on the basis of a description of what has been redacted. But
on the basis of that information it is possible to classify the types of information into three groups.

Firstly information consisting the opinion of the consultants who prepared the report.

Secondly information derived from third parties.

Thirdly information derived from British Nuclear Fuels. In the Executive summary in chapter
1 by our count there are 80 examples of redacted information. We will hand up a note of thislater. Of
the 80 pieces of redacted information it appears that only 28 of them emanate from BNFL. An
equivalent number, 27, are merely the opinions of the consultants. Of the remainder seven appear to
come from third parties; four appear to be the opinion of third parties; and two appear to be the
opinion of BNFL; and the remaining 12 appear to be either from the third party or BNFL, we are not
entirely sure. But the simple point isthis; the vast mgjority of information that has been redacted just
from those sections does not come from BNFL and if that information it appears that much of it does
not concern prices. | mention this point because you have the obvious difficulty in addressing these
issues, not at least inthis room now, addressing what has and has not been redacted, and it raises an
interesting question of how it isyou are to determine on the United Kingdom's own test that

information which cannot be made publicly availableisor is not purely commercial in character. That
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isadifficulty which will obviously be for the tribunal to work out.

Ireland does not dispute of course that the information relates to acommercial activity, the
operation of the MOX plant, but of course as the Attorney made clear that is commercial activity in
which the sole share in the company is owned by the British Government and in which the activity
concerned is about to be transferred into the ownership of the liabilities management authority, and in
which its future activities are going to be circumscribed by the need to assess primarily whether any
future activity at the MOX plant and at Thorp is going to contribute to clean up. So we use the word
commercial in aspecia context. Thisisnot ordinary commercial activity. Wewould also note sinceit
has not been said that thisis commercial activity which takes place in the context of asituationin
which it is now recognised that BNFL's liabilities significantly exceed its assets. Soin any ordinary
situation thisis not a going concern.

Theinformation, even though it relates to commercial activities, will we say directly affect the
environment. There will be transport, there will be discharges, there will be operation over years we
do not know how long because that is redacted. Therewill be implications for the Thorp plant. We
do not know either what they will be because that too is redacted. But the question of whether the
information has acommercial character is not dispositive of whether it fallswithin Article 9(2), and |
just quote here from the judgment in Birmingham Northern Relief Road, bundle 3, tab 7. Therethey
were concerned with a concession agreement. "The fact that the agreement can be described asa
commercial document does not mean that it does not contain information which relates to the
environment. It simply meansthat if such information is contained in the agreement it may fall within
one of the exceptionsin regulation 4". That isthe equivalent to Article 9(3)(d), commercial
confidentiality exception, and we think that istheright way to doit. It isself evident, we say, that the
PA and ADL reports are information on activities or measures adversely affecting or likely to affect
the maritime area of the Irish Sea. The information has been requested and assembled by or on behalf
of the United Kingdom Government or its agencies pursuant to its obligation to justify the MOX
plant, and as the United Kingdom Government put it inits decision of 3rd October 2001 "in applying
thejustification test to the present case it is relevant to have regard to the detailed information

available to the Secretaries of State about the specific instance of aMOX fuel fabrication plantin

respect of which they have access to extensive data, namely SMP. Thisinformation hasbheen usedta

MOX fuel isjustified The application of the justification test requires the consideration of
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environmental, safety, economic, social and other benefits and disbenefits." So absolutely clear that
the process of justification includes environmental benefits and disbenefits. Each of these
considerations we say contributes to the determination of whether or not the plant will be ableto
operate, for how many yearsit will operate, its output, its dischargesin the marine environment. Itis
abundantly clear that the PA and ADL reports are acentral part of those considerations, and we refer
you in particular to paragraph 89 of the October 2001 decisionjustifying the plant taken amongst
others by the Secretary of State for the Environment. We note that in that paragraph in the 2001
decision the only document which is expressly referred to by name and identity in the three
paragraphs entitled " The decision of the Secretary of State" isthe ADL report. It wasplainly the
central document in the decision.

It isalso apparent that the ADL report and before it the PA report contained and constituted
information on activities affecting the marine environment. Of course information can impact both
economic and environmental considerations. Theideathat somehow information trundlesalong a
road and then bifurcates where it becomes either environmental or economicsis now recognised not
to be an appropriate way of dealing with these types of issues, and we have cited for you the
approach of the International Court of Justice inthis building under the Presidency of Judge Schwebel
asthey put it in the Gabcikovo-Nagymaros Project, referring to the concept of sustainable
development, "This need to reconcile economic development with protection of the environment is
aptly expressed in the concept of sustainable development”. Environmental considerationsinformin
economic considerations and economic considerations have environmental consequences. So the
ideathat one can somehow separate things out we think is misconceived. It is plain and we accept
that the ADL report contains and is information which is both economic and environmental in
character.

The second argument that is made by the United Kingdom is arelated argument, it is that the
information is not what they call directly and proximately related to activities or measures adversely
affecting or likely to affect the maritime area.

The United Kingdom says that on first impression the information sought by Ireland fails to
meet thistest of direct or proximate application. | will cometo direct and proximate in amoment, but |
am bound to point out that the United Kingdom'sfirst impression, its own first impression, on whether
or not this information was environmental information lasted from 12th December 1997 when the PA

report was published in its redacted form until 5th September 2001. In other wordsitsfirst impression
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lasted four years. It was only when Ireland filed its application and when the United Kingdom began
to address the issues seriously, and that is apparently the first time they addressed the issue
seriougly, that first impressions became second impressions.

The source of the words "direct and proximate” is not clear to us. The 1992 Convention does
not use thosewords. They arenot in Article 9(2). But even applying that standard, it is hard to see
how the PA and ADL reports cannot be considered to be direct and proximate. After al, without the
ADL report there would be no discharges from the MOX plant into the Irish Sea. It ishard to think
how that report cannot even according to that test be direct and proximate.

Thethird set of arguments raised by the United Kingdom concern the Mecklenburg case and
the Aarhus Convention. The United Kingdom says that the Mecklenburg caseis not on point. |
think that it is worth taking a moment to look at the Mecklenburg case and just take you through it,
because the reasoning of both the Advocate General and the Court is, we say, highly pertinent. Itis
annex 15 of the Irish memorial. That should be the first blue book. Itisat page 521 to which | would
liketo take you first. Thisreport isthe report of the Advocate General of the European Court of
Justice. Heisdealing in this part of the judgment with whether or not the information concerned
constitutes environmental information for the purposes of the EC Directive. Theinformationin
question here is apreparatory statement by a planning authority.

Paragraph 13: "In view of the considerations thus put forward by the parties and in particul ar
by the Commission, it is my opinion that the statement of viewsin question must be linked to the
measures and activities contemplated by the Directive in question. There can be no doubt that the
Community |egislature intended to include within the concept of information related to the
environment all conduct on the part of public authorities as defined in the Directive subject only to
the exceptions specially provided for in that regard. The concept of information relating to the
environment is by the express intention of the Community legislature all embracing. For therest it is
possibleto identify it on the basis of the two criteriathat the provision in point of the Directive
implicitly lays down". Thefirst is the substantive element, the more existence of information, and it is
not disputed that the PA and ADL reports constitute information. The second is concerned with the
relationship linking the information to the protection of the environment. Of course, for our caseitis
linking the information to the maritime area of the Irish Sea.

He says, "For the definition in the Directive to be satisfied, the data or other information in

point must be produced or collected or processed with the principal aim of protecting the environment
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or must at least be related to the environment” - "or at least must be related to the environment".
Then over the page, he goes on, "Where the datain question satisfy both criteriawe arein
my opinion dealing with information related to the environment. The Directive itself swiftly goeson to
give, purely by way of illustration, some examples of data or activitiesthat can fall within the concept
in question. Significantly the word which introduces that definition, which the Directive itself usesto
identify the information, which is the subject of the body of the report, 1aid down by it isthe adjective

‘any™ - and, of course, we have the same adjective here. "Such aformulation which in fact employs
terms as accepted meaning as very broad and exclusive cannot therefore be construed in arestrictive
manner. Thus administrative acts of the type at issue also fall within the activitiesor measures
designed to protect the environment in so far asthey constitute information gathered by public
administrative bodies with responsibilities for the protection of the environment”.

This, of course, does not bind this Tribunal, but we say that the process of reasoning thereis
the right process of reasoning and is one which we think this Tribunal is encouraged to apply.

| turn then to the actual judgment of the court. Y ou will find that on the top right-hand
corner at page 435. The judgment, in fact, endorses the Advocate General'sview. 1tis434to 435,
paragraph 19: "It must be noted in the first place that Article 2(a) of the Directive includes under
information relating to the environment any information on the state of the various aspects of the
environment mentioned therein as well as on activities or measures which may adversely affect or
protect those aspects, including administrative measures and environmental management
programmes. The wording of the provision makesit clear that the Community |egislature intended to
make that concept a broad one embracing both information and activities. Secondly, the usein Article
2(a) of the Directive of the term 'including' indicates that administrative measuresis merely an example
of the activities or measures covered by the Directive. ASthe Advocate General pointed out in
paragraph 15 of his opinion, the Community legislature purposely avoided giving any definition
which could lead to the exclusion of any of the activities engaged in by the public authorities. The
term 'measures’ merely servesto makeit clear that the acts governed by the Directive include al forms
of administrative activity". There they reach the conclusion applying the facts of that particul ar case.
We say not that you are bound by it, but that it directs you, | think, to a sensible way to approach this
issue. The language of the Directive isidentical to the language of the Convention and, of course, the
Community itself is, along with some of the Member States individually, a party to the OSPAR

Convention.
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With regard to the Aarhus Convention, that, of course, isthe Convention of 1998 on public
participation and access to information. | will just take you to that. It isinthesamebundle. Itis
annex 10. 1 will just direct you to the definition there. | say that isa Convention, but, of course, itisin
forcebutitisnot yetinforcefor Ireland and the United Kingdom. Both States have signed the
Aarhus Convention. It includes a definition which we say confirms the validity of the approach taken
by Irelandin its broad definition. We say that Article 2(3)(b) - page 395 at the bottom - merely makes
clear that which isalready implicit in the OSPAR Convention. Theinformation includes, you will see
there, at Article 2(3)(b) factors such as substance, energy, noise and radiation and activities or
measures including (going down the page) cost, benefit and other economic analyses and
assumptions used in environmental decision making.

The United Kingdom will say that that isall very interesting, but it isa progressive
development of the law. We say that it is not a progressive development. We say that it simply makes
clear that which wasimplicit. To support that view, can | just take you to Ireland authorities bundle 1,
tab 15. It isadocument that should be entitled "Department of the Environment Food and Rural
Affairs. Proposal for Revised Public Accessto Environmental Information Raised in the Consultation
Paper”. | think that that islate 2000. That concerns both the Aarhus Convention and the new
European Community legislation giving effect.

At paragraph 13 of that document, are the views of the British Government, DEFRA, on the
implications of the Aarhus Convention. At paragraph 13 it says "Definitions." It says"Article 2 of
the Aarhus Convention introduces a definition of public authority” and then alittle bit below it says
at paragraph 14, "The definition of environmental information is clarified" - "clarified" isthe
formulation that isused - it is also defined to include cost, benefit, economic analysis and others".

Then "Preliminary Government view", paragraph 15, "These are minor changes. They are not
expected to broaden the practical application of the regime".

THE CHAIRMAN: | am sorry, could you again tell me the location of the material.

PROF SANDS: Authorities bundle 1, tab 15, paragraph 13, page 3. At paragraph 15 is a comment of the British
Government on the revised definition in the Aarhus Convention. They are minor changes, they are not
expected to broaden the practical application of the regime.

Going on a bit to paragraph 30, page 5 on the top right-hand corner, "no additional cost to
businessto revisionsin thisarea'. At paragraph 37, "the preliminary Government view not on the

definition in the Aarhus Convention but the new definition in European Community law, which gives
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even beyond Aarhus, the extensions which strictly are beyond Aarhus, the extensions which are
strictly beyond the Convention, are arguably already environmental information within the meaning of

the 1990 Directive ."

THE CHAIRMAN: Can you give me the paragraph again, please?

PROF SANDS: Paragraph 37. "The extensions' - that isin the definition of environmental information in the

new Directive, which goes even further than the Aarhus Directive - "are arguably already
environmental information within the meaning ..." The argument somehow on this progressive
development is at least, one can say, inconsistent with the publicly -stated position of the British
Government in another context. We would also simply note the view of Minister Meacher on 6th
October 2000 - and | am not going to take you to this- "The United Kingdom strongly supports the
objectives of the Aarhus Convention. The UK intends to ratify the Convention as quickly as
possible". All of that points, we say, to aclear view that the type of information which is constituted
by the PA and ADL reports plainly constitutes information within the meaning of Article 9 (2).

I turnto my final areafor submission and that is on Article 9(3) of the Convention. Article
9(3) of the Convention provides for the exceptions to the obligation to ensure disclosure of
information. Article 9(3) says that the obligationsin Article 9(12) "shall not affect theright of
contracting partiesin accordance with their national legal systems and applicableinternational
Regulations to provide for arequest for such information to be refused where it affects commercial
confidentiality”.

Mr Fitzsmons will deal with the application of those words where it affects commercial
confidentiality, but | am going to deal with thefirst part of Article 9(3). In our memorial we set out
what we say isthe proper approach to dealing with Article 9(3). In paragraph 83 of my notethereisa
misnumbered paragraph, it should be four points and not three points.

Thefirst point isthat it is plain that the burden is on the United Kingdom to justify its
entitlement to invoke the exception. Secondly, the United Kingdom must give reasons for refusing to
provide the information requested. Thirdly, the United Kingdom must demonstrate that the refusal is
"in accordance with its national legal system and applicable international regulations’. Fourthly, the
United Kingdom must demonstrate the disclosure of the information will "affect commercial and
industrial confidentiality".

These points are not made in any sort of order. We say that the fourth point, disclosure of

information will affect commercia and industrial confidentiality, isthe decisive point and it is
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freestanding and irrespective of what national and international law provides."

I will just deal with two preliminary matters. We say that the standard applied by Article 9(3)
is an objective standard, one capable of objective appreciation, which is capable of objective review
by this Tribunal. The UK says, as we have already noted, that "arefusal to discloseinformationin a
particular caseis not a matter governed by the Convention". We say that that iswrong and itisa
wrong proposal based on awrong reading and interpretation of Article 9(3). Article 9(3) does not
constitute arehvoi to national law to determine the conditions under which disclosure may be refused.

First, itisplain that Article 9(3) indicates that the matter is governed by the Convention - "will affects
commercial confidentiality as afreestanding obligation in the Convention". Secondly, the
consequence of the UK's approach being applied is, of course, that every party to the Convention
would then be free to cast its exceptions exactly asit wished and that cannot have been the intention
of the drafters of the Convention.

The second point that we makeis that the UK claimsin its pleadings that the information has
been provided in consequence by BNFL to the UK Government. We have already made the point that
some of it may have been provided in confidence. We do not know, we have not seen the conditions,
but thereisalot of information that has not been provided by BNFL and which does not fall within
any such confidentiality agreement. Thereis no evidence before this Tribunal, beyond Mr Rycroft's
witness statement, that it has been provided in confidence or how it has been provided in confidence
or which information was provided in confidence or for how long or under which conditions. Mr
Rycroft simply states that BNFL's position was and remains that key information forming part of the
business case was commercially confidential and must not be disclosed without BNFL's consent and
we assumed that, at least in relation to some of the material, that that consent has been declined. No
further evidenceis provided. The Tribunal has no contract beforeit in support of what is nothing
more than aview expressed by one person associated with BNFL. More to the point, as was said this
morning, we note that the drafters of the report are not here today. We note also the serious
reservations expressed by the United Kingdom's Environment Agency on the ability of BNFL
effectively to veto the information.

Thefirst simple point that | can make, turning to the substance here, is that the burden ison
the United Kingdom to invoke the exceptions. The United Kingdom has not challenged that
assertion. We assume, therefore, that they recognisethe burden is on them to demonstrate that

commercial confidentiality will be affected.
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The second point turns to the applicable standard. What we say - and we have elaborated
onthisat length in our pleadings- isthat Article 9(3) means that under the Convention disclosureis
required unlessit can be shown that such disclosure will certainly affect commercial confidentiality. It
isnot might, it is not should, it is not could (Mr Fitzsimons will come back to this) itiswill. Inour
submissions, the exceptional right to exempt is a substantive norm in Article 9(3) which is capable of
objective application and determination which flows directly from the language and the Convention
itself. It isaself-standing obligation which isindependent of other national and international rules,
which must additionally be complied with.

National and other applicableinternational rules are, of course, to be taken into account by
the Tribunal. IN any event (thisisthe key point) in this case because of the convergence of the
substantive standardsin the Convention and the Directive, the rule in the OSPAR Convention and the
rulein the EC Directive are the same. There is no differencein them. | do not extend that point to the
Regulations, because, as will become apparent, the Regulations have a slightly different formulation of
language.

From Article 9(3) and the national and international rules, certain common elements emerge
and | shall come back to that shortly. Just on applicableinternational Regulations, the partiesarein
agreement that Directive 90/313 is an applicable international regulation within the meaning 9(3)(d).
Those Regulations, therefore, inform the conditions under which the exception can be invoked. That
agreement providesthe basis, of course, for expressly referring to decisions such as the Mecklenburg
decision. If the Community legislation is directly applicablein international regulation then an
authoritative interpretation of that by the European Court of Justice must be equally applicable.

That meansthat it is appropriate to look at the relevant ECJ case law. At paragraph 90 | have
indicated the one case which is right on point, Mecklenburg, which | have already referred you to and
| do not propose to take you back to it, but it makesit very clear, because they are derogations the
exceptionsin Directive 90/313 "may not be interpreted in such away as to extend its effects beyond
what is necessary to safeguard the interest which it seeksto secure”. In other wordsitisarestrictive
interpretation and application of the exceptions. Two authorities are cited in general European
Community law, Mrozek and Jager and South Eastern Traffic Area, both of which we have put in,
which confirm restrictions are to be treated as derogations and to be narrowly construed.

Asto other international instruments we have already made reference to along line of

international instruments supporting freedom of access to information from the UN General Assembly
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resolution 59/1 right up to the Aarhus Convention. They may provide you with assistance in your
construction, interpretation and application of 9(3)(d).

Turning to national legal systemsagain it isworth spending amoment on this because the
United Kingdom sets great store on its compliance with national legal systems, the parties being in
agreement that Directive 90/313 is here relevant, must also therefore be in agreement that the 1992
regulations are also material.

I think the document that it is worth drawing your attention to here is the guidance note on
the 1992 regulations, which is at tab 13 of the United Kingdom counter memorial. | am not going to
read you the whol e text, the blue volume here. It isentitled "Public access to environmental
information, guidance on the implementation”. Thisis the guidance which should have been applied
by the United Kingdom when it received the request from BNFL, but thereis no evidence before the
tribunal that it did in fact apply it. Paragraph 40 of the guidance note, the presumption is that
environmental information should be released unless there are compelling and substantive reasons to
withhold it. | would underline "compelling and substantive'. But it pointsto a presumption of
release. It isdrawn very much from the approachin other national legal systems and we will come
back in due course to Canada, the United States, Australia. It is exactly the same approach.

Paragraph 55 isthe first of the paragraphs dealing with restrictions on grounds of commercial
confidentiality. "Information affecting matters to which any commercial or industrial confidentiality
attaches or any intellectual property must not be released if it isthe subject of existing statutory
restrictions on disclosure. See paragraph 62". Then if you go to paragraph 63 you will seeright at the
bottom, the last line of paragraph 63, an example would be the Radioactive Substances Act 1990 which
makesit a criminal offence to disclose commercial information”. By the time thisissue came up in our
case, the Radioactive Substances Act 1993 which is the same principle, that trumps everything that
followsintheregulation. Itisaclear hierarchy which is established.

Thelast line of paragraph 55, "Public authorities should be careful not to restrict the release
of information unreasonably". Paragraph 57, "The supplier of environmental information should be
informed that it is subject to public release. If the supplier believesthat its release would prejudice his
commercial interests he should be asked towrite identifying the information to be protected and
giving if deemed necessary by the body cogent evidence of the need for the protection of such
information on grounds of confidentiality". We assumethat if BNFL had provided the UK

environmental agency or DEFRA with cogent evidence that would be before thistribunal. 1t isnot,
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thereisno evidence that in 1996 or 1997 or 1998 or 1999 or at any time have BNFL provided cogent
evidence.

Paragraph 58, "Neither will it be reasonable to withhold information which could be obtained
or inferred from other publicly accessible sources". We will come on in due course, but thereis
certain information which the United Kingdom still claims commercia confidentiality which isnow in
the public domain. There isthe question of transports. For example, two weeks ago the United
Kingdom's Department of Trade and Industry released information on the number of transports and
BNFL's chief executive provided public information. Wewould say it is not inconceivableinthe
context of that information having been made publicly available by that side and by the chief
executive of BNFL that they can now claim commercia confidentiality in relation to the number of
transportsin this document. That issimply inconsistent we say with that paragraph.

Finally again at paragraphs 58 and 61 it is made clear that restrictions should be limited in
time. We then have no evidence before us that any restrictions on time had been provided for.

How arethese put in placein practice? If | could take you to annex 13 of our memorial, just to
give acouple of exampleswhich arein the public domain. Two letters, tab 13 of the Ireland memorial,
the number one bundle of authoritiesfrom Ireland. Tab 13 containstwo letters, and we put in
examples of one from a body whichis equivalent to the Environment Agency and one from a body
which was a decision maker in the justification, the Ministry of Agriculture Fisheriesand Food. If |
can take you to the second letter, page 458, thisis aletter from the Ministry of Agriculture Fisheries
and Food to the legal adviser of the Friends of the Earth. Theissue here was arequest by Friends of
the Earth for access to information on pesticides, and the approach by the Ministry of Agriculture
Fisheries and Food is set out here. "We shall treat as being commercially confidential specific
information that an enterprise needsto keep confidential in order to protect its competitive position
rather than general knowledge of business organisations or methods. We shall form aview about
whether any specific confidential information ought not to be made available unless regulation 4(3)(a)
of the EIR applies. However, and in any event as a matter of good administration and due process we
must first ask the suppliers of the requested items for information whether they consider that any of it
iscommercially confidential on the basis of the strict test under the EIR and if so their reasons. We
are actively pursuing this and shall revert to you as soon aspossible." We ask this question: Isthere
any equivalent letter of request from DEFRA or MAFF to BNFL? If so what isit not before this

tribunal ?
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The second letter followed two months later and it is aletter from the Pesticides Safety
Directorate, a UK Government agency, to the Director of Regulatory Affairsat Aventis, whichisa
private company. It follows aconcern from Aventis that MAFF was about to release alarge volume
of information which Aventis considered to be subject to commercial confidentiality. Half way down,
"We have taken into consideration the arguments put forward in your letter of 4th May. Asfar asthe
information supporting your experimental approval is concerned we believe that only certain limited
types of data can be treated as commercially confidential." | should have read the previous
paragraph. "Inlight of recent legal advice as the information has been specifically requested under
the regulations we must take an objective approach in determining whether some or al of the
particular documents can truly be regarded as attracting commercial confidentiality. We set out in our
earlier letter the test we would use to asses this, namely specific information that an enterprise needs
to keep confidential to protect its competitive position”.

Then they say that information on formulations, methods of manufacture or the purity of the
active substance isinformation which is commercially confidential because if released would enable a
competitor to reproduce or replicate the product developed by your at your own expense”. That is
not something that is likely to happen in this case. "We do not consider that thereis a public interest
in disclosure that outweighs the public interest in respecting the confidence of this commercialy
confidential information and so for the purpose of regulation 4(1)(a) we do not intend to release this
confidential information. Against this background we propose to release to Friends of the Earth all
the datalisted in annex 2 of your letter which do not fall within these categories and do not contain
personal details about an individual ."

Then going on half way over the next page "We note that you agree to the disclosure of
information supporting your commercial approvalsthat were obtained for glufosinate, ammonium
based products during the period 1991 to 1999. However, you wish to restrict the conditions under
which such information could be made available " - and thisisthe key paragraph. "In the absence of
any cogent evidence for the need for protection of such information on the grounds of commercial
confidentiality we do not consider that the information is commercially confidential for the purposes
of the environmental information regulations.”

We put that in not because it binds you but it indicates what happens in British Government
practice when the regul ations which implement the directive which is the same as the Convention is

properly followed and there does not appear to be any evidencein front of thistribunal - thereis no
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evidencein front of thistribunal - which indicates that BNFL at the relevant times provided any
cogent evidence as to why information should be restricted on ground of commercial confidentiality.
Everything that is before you in terms of the evidence of the two United Kingdom experts has been
produced in 2002, several years after, five years after, the PA report and well over ayear after the ADL
report, so it is ex post facto justification, no apparent contemporaneous consideration of the matter.
We have also cited to you in the final page of our materials various other English cases. |

have already taken you to Birmingham Northern Relief Road and | do not propose to take you back,
save that | would say that there are two elements which are important which emerge from Birmingham
Norther Relief Roads. Maybe | will take you to that, it isIreland authorities bundle 3, tab 7.

LORD MUSTILL: Asawesaker brother in this hearing it would
help meif it were possible to maintain some consistency of citation as we have two series called
Ireland bundles of authorities, and it is made more complicated by the fact that the bundles which are
called on the back "Book of Authorities* are called on the inside "Bundles of Additional Materials"!
Whereas the authorities on which | have written Irish Memorial Authorities in accordance with your
description are called Annexesto Ireland's Memorial. Would it be possible to make life abit easier by
calling them bundles A, B, C and D or something like that.

PROFESSOR SANDS: We confirm that we will be happy to put
arrangementsin hand.

LORD MUSTILL: It would be ahit quicker asthe slower
member of the Tribunal wastes everybody's time trying to find the right bundle.

PROFESSOR SANDS: That will be doneimmediately after the close
of the hearingstoday, Lord Mustill. Page 18, we are somewhere north of Birmingham, and on the | eft
hand column, two-thirds of the way down: "Although anagreement between the partiesto a
document that they will treat it as confidential is relevant for the purpose of deciding whether any
commercia or industrial confidentiality attaches for the purpose of regulation 4(3)(e) it is not
determinative of that question. Regulation 4(3)(e) does not require information to be treated as
confidential merely because the parties have agreed that it should not be disclosed. Theinformation
must be both capable of being treated as confidential within regulation 4(2)(e) and the parties must
have agreed that it should be so treated so that its disclosure would involve a breach of agreement.”
So the mere fact that BNFL have an agreement from the Environment Agency or from DEFRA is not

dispositive. | would just remind the Tribunal that we are here dealing with the regulations, but these
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regulations of course are an implementation of the Directive and they are to be construed in
accordance with the EU directive. So thereisadirect line of connection here with this case.

Simple agreement is not enough. Then it goes on at the bottom: "1 do not accept the
Respondent's submission that the agreement as awhole falls within regulation 4(2)(e) becauseitisa
commercia document which contains a bundle of rights and obligations which individually and
collectively have financial implications. The Respondent's formulation would apply to any commercial
agreement asawhole. If it has been intended to exempt any agreement or any commercial agreement
from disclosure it would have been easy to say so in regulation 4(2), and that has not been said".

Then to go on to the right hand column to make it clear "as a maker of common sense one
would expect acommercial document and in particular a contract to contain information which was
commercially confidential. In striking abalance seenin Article 3 of the Directive it is easy to see why
particular information, eg relating to prices," that once again being the example - "in acommercia
agreement should be exempted from disclosure. It is much less easy to see how ablanket exclusionin
respect of commercial agreements as awhole could be justified". What we have here is a blanket
exclusion in relation to all of the information requested by BNFL to be confidential and the judgment
then goes on to indicate that what needs to be required is each piece of information must be
individually assessed to determine whether its disclosure would affect commercial confidentiality. Mr
Fitzsimonswill come back to that point.

We have referred also to the case of London Underground and that is not on the
environmental information regul ations but the general common law approach in the United Kingdom.
We commend that to you as very sensible approach in dealing with theseissues, and in particular the
judgment of Lord Justice Sedley who recognises clearly the interests of disclosure notwithstanding
undertakings to the contrary, if the public interest and the free flow of information and ideawill be
served by it.

Thefina document to which | would liketo takeyou - and it isthe very last document - isin
the same bundle at tab 20. It isthe guidelines prepared by the Lord Chancellor's Department on the
application of the Freedom of Information Act 2000 in the United Kingdom. | would like to take you to
paragraph 100 of that document.

| should just say that the Freedom of Information Act 2000 has received Parliamentary
approval, but it will not be brought into force until 2005. It isnot yet in force in the United Kingdom,

but guidelines have been prepared and at paragraph 100 we have a pertinent reference. " The Freedom
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of Information Act similarly allows exclusions where commercial confidentiality will be affected”. | am
just here directing you to what was called the "harm test" at section 100, "Information would be
exempt from disclosure where to do so would cause substantial harm”. It then goes on to say, "The
need to define the nature of the harm that would qualify as substantially against the specified interest
will, in effect, create exemptions but on a contents basis not class basis. Each record or piece of
information would be examined to see whether any of its contents would if disclosed cause
substantial harm to the relevant specified interest”.

We say that the right approach in this case is to take every single piece of information that
has been redacted and subject it to that test. That isahugely time consuming exercise and we do not
expect to address each point now, but we will be making suggestionsin due course asto how the
Tribunal might address that issue and we will, in particular, within the realms of the confidentiality
requirements imposed on independent counsel on this side prepare a confidential note which will
address each and every piece of information that has been redacted. 1t will obviously be done
confidentially so | am not in aposition to say any more than that.

I am right up now to my conclusions. What we draw from all of thistext from Article 9 (3)(d)
itself, from the EU Directive of 1990, from the UK implementing regulations, from the case law in the
European Court of Justice and in the English courts and from the guidelines prepared both in relation
to the 1992 Regulations and the 2002 Freedom of Information Act will identify aremarkable
consistency of approach. It isaconsistency of approach, it must be said, that is reflected equally in
Irish law, in Canadian law, in Australian law and, in particular, in United States law on which material
has been provided. The common elements are these and there are four common elements. Firstly, in
principle information isto be made avail able rather than withheld, that is the operating presumption;
secondly, restrictions on access to information justified on grounds of commercial confidentiality are
to be narrowly construed; thirdly, the burden is on the person wishing to restrict accessto
information to satisfy the court that rel ease of each and every piece of information (I should add in
there "each and every price of information") would cause substantial harm; and, finally, that this
Tribunal is to assess the evidence and to form itsown view as to the merits of the claim, that
competition would be substantially harmed, if information was to be released. That is what we say
emerges from the material which we have made available to you.

Mr Chairman, that concludes my submissions. | apologise for having taken you through so

much material at such speed and | thank you for bearing with me. That concludes my submissions
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sunless | can help the Tribunal further.

THE CHAIRMAN: Could you wait amoment, there are a number of questions that the Tribuna would like to
pose?

MR GRIFFITH: Prof Sands, you say in your submission that Ireland is a natural or legal person, therefore, itis
entitled to make a reasonabl e request under Article 9(1) and, as | understand your submission, to
enforce any dispute as to that under the Article 32 procedures asit is acontracting party. What
remedy would anatural or legal person who is not a contracting party have?

PROF SANDS: It is something that we have given some thought to. If we were here before you not on behal f
of the Irish State or the Irish Government but on behalf of, let us say, an Irish national or an Irish
company which had sought to obtain the information requested, we assume that that person would
have had to bring proceedings before the national courtsin English to try to obtain the information
presumably under the Environmental Information Regulations or, alternatively, under Article 9, and, if
such an application would have been unsuccessful, under ordinary principles of internationa law, the
failure of the United Kingdom to ensure that an Irish national had been granted accessto the
information would give rise to an entitlement to Ireland to bring an international claim by way of
diplomatic protection on behalf of the Irish national. The Irish national, of course, would not have a
remedy before this Tribunal, only the State would have such aremedy, but Ireland would be entitled
to bring aclaiminreflation to an individual case whereinformation was not being provided and the
analogy forthat is, in fact, what happened in the LaGrand case, where an international Convention
effectively created aright of accessto aconsular official. Theindividual sought to give effect to that
right in the US Federal Court and State Court and was unsuccessful and ultimately prevailed upon the
Government of Germany to bring an international claim. That iswhat would happen here. The Irish
national would not itself be able to bring aclaim, but it could invite the Irish Government to bring a
diplomatic claim on its behalf.

MR GRIFFITH: If | could ask afollow-up question, would that claim be aclaim for the information itself or
would it be aclaim that the other contracting party should by itslegal system provide that
information?

PROF SANDS: It would haveto be a claim to the information itself. The obligation of the United Kingdomisto
Ireland to ensure that information is provided and Ireland would, in those circumstances, be entitled to
request adeclaration. The remedy would be adeclaration from the Tribunal that the United Kingdom

had failed to ensure that the information was made available to an Irish national. There would also be
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questions as to the exhaustion of local remedies, presumably, in that context, but the remedy sought
would be a declaration to that effect and, presumably, a declaration also for an order that the
information be made available.

MR GRIFFITH: May | just ask you to clarify one point in your answer, the penultimate answer that you just
gave. You said that anatural or alegal person, say an Irish citizen, may be ableto bring aclaim under
the United Kingdom domestic law under Article 9 itself. What do you mean by that?

PROF SANDS: The same analysis that we provided in relation to the Irish State would apply to an Irish
national. Plainly, an application under Article 9 would fail, because Article 9 is not part of English law,
and there would then be a question as to whether in those circumstances the exhaustion of local
remedies would require the Irish national to even bother to bring a claim before the English courts. An
application under the Directive would fall within the same analysis that we have provided, but there
would not be, on my understanding, aremedy availablein the English courtsfor aviolation of the
Convention as such.

MR GRIFFITH: You are saying that, if you could demonstrate that there was not aremedy under the English
law, Ireland could just bring directly its claim on behalf of an Irish citizen under the Article 32
procedures.

PROF SANDS: Assuming that one could persuade you that the position in international law wasthat futile
remedies did not have to be exhausted, then the answer to that would be yes, if indeed the Irish State
was mindful to bring such aclaim.

LORD MUSTILL: | would like to raise aquestion concerning the point which is somewhere down the road and
may never be reached, we shall see, but | would liketo raiseit just the same. Kindly take up your
written submissions, page 5, where you deal with paragraph 12, the section dealing with the function
of the Tribunal. | would just like to ask you something about paragraph 15 which forms only a part of
that analysis. During your arguments you have addressed submissions on why the United Kingdom
is mistaken in submitting that, as OSPAR contemplates, a margin of appreciation in the Member State.

I do not want to open that up. We have not heard it argued on the other side yet. | would just like
you to help mewith paragraph 15. "The UK assumesthat Article 9 permits adiscretion (whichisnot
accepted by Ireland).” That isanother way of describing the margin of appreciation point, | think.
Then you go on, "however, the function of the Tribunal cannot be determined by the nature of the
substantive obligation which the UK has assumed.” Pausing there for amoment, on the hypothesis

which you reject but which your paragraph 5.15 is addressing, the obligation is one which involves a
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margin of appreciation. Then you go on to say, "The function of the Tribunal isto determine
objectively whether the UK has correctly interpreted and applied Article 9". | have alittle difficulty
with thisand | would like you to help me. Y our argument amountsto this. If OSPAR permits the State
amargin of appreciation, that isto say, if OSPAR premise a State to decide in away which falls within
arange of possible modes of decision, taking into account all the things that you take into account in
establishing the breadth of the margin of appreciation, if that is the position, the supervising body - in
human rights law the European Court of Human Rights- will not intervene, precisely because the State
has not acted inappropriately in acting within the margin.

What slightly puzzles meisthat, if that is acorrect statement of what is happening, | do not
see how the supervising court or in the present instance this Tribunal can reach through the margin of
appreciation down into the underlying merits and make an objective determination upon them,
because that seems to meto get rid of the margin of appreciation altogether. In thisrather long
question, which | will quite soon stop, in trying to explain to you what is bothering me, you have
called up Voigt - or somebody has called up Voigt in the materials- as an instance of the fact that the
supervising body (in this case ours) always retains an ultimate right of decision, objectively. | think
that | am right in assuming that that is what you quote Voigt for.

Now | have reached the end, can you explain to me how, if thereisamargin of appreciation,
the supervising body can ignore the margin of appreciation and go straight to the merits? | know that

you say that there is not amargin of appreciation; obviously we have not got that far yet.

PROF SANDS: The starting point, | suppose, for our analysis would be that the Tribunal has a function which

is determined by the OSPAR Convention and it cannot exceed that function. That functionis
effectively governed by two elements. The first element iswhat it was entitled to do under Article 32
of the Convention, that is clear; the second element isinformed by the nature of the substantive right
inissue. Thereason that we have put paragraph 15 in those termsisthat we say that in this caseit
never getsto the point that thereis adiscretion, but | am goingto take you on your hypothetical. Let
us assume that thereisadiscretion. We have seen that the English courts proceed on the basis that a
number of questions are not within what is called Wednesbury unreasonableness discretion, whether
or not it isenvironmental information is not a matter in which the State has any discretion. Whether it
isinformation which will affect commercial confidentiality is not amatter which iswithin the discretion
in any way of the State. But it iswhen you get to the next point, assuming that it is environmental

information, assuming that it will affect commercia confidentiality, nevertheless, the State at that point

64



© 00 N o o b~ W N

W W N D N DN NN D DD DNDMDNN P PP PP PP PR
R O © 00 N o oo o W N P O © 0N O O B W N —» O

has a discretion to decide what to do, and your question, | take it, goesto that issue of what isthis
Tribunal to do in those circumstances? | would say that that is a hypothetical, because we say that
you do not get to that point. But, if you get to that point, then we would say that the approach that is
to betakenis guided by the principle set forth in the Heathrow Airport arbitration, where the Tribunal
initsinterpretation and application of Article 10(1) had to construe the meaning of the words "best
efforts” and it recognised implicitly, although not explicitly, that perhaps there was some middle room
in what was and what was not "best efforts". But what the Tribunal made clear that it said was that
"best efforts" ultimately was to be determined by the Tribunal, not by the State - what did or did not
constitute "best efforts". To the extent that there is adiscretion, and we say that you do not need to
get to that point, then your function would not cometo an end. It does not reach the end of the road.
Y ou would then need to determine whether the discretion was exercised in a manner which was
consistent with requirements of the OSPAR Convention. We might say in those circumstances that in
forming aview as to whether the discretion had been properly exercised or not, it would be
appropriate to have regard, for example, to the 1992 guidelines. It would be appropriate, for example,
to have regard to the question of whether indeed the Environment Agency or the DTR had before
them cogent reasons as to why each and every piece of information could not be disclosed. It would
not be enough for the United Kingdom to say,"We have a discretion, that is the end of the matter". If
they had exercised the discretion in amanner which, for example, is not based on any cogent reasons,
then we would say that that is something which you have the competence toreview. If they have, in
fact, directed themselves to cogent reasons, then | would be bound to accept that you would be
circumspect on that particular narrow point in substituting your view for their view as to whether or
not the reasons given at that time were or were not cogent. That would impose a degree of limitation

on an international tribunal.

LORD MUSTILL: Thank you. If | may just follow thisup alittle, some of the arguments which you addressin

your helpful answer are really arguments for saying that there is no margin of appreciation and those |
have completely in mind. | am just picking up again the last sentence, really, of paragraph 15, may |
makeit plain that I, for the time being at |east, accept that the Tribunal in accordance with ordinary
principles would have the task, even in amargin of appreciation case, of deciding whether the
decision maker had gone outside the margin, that is pretty straightforward doctrine of no novelty and,
insofar asyour siderelieson Voigt - and | do not know where | got the idea from that you did, but |

must have got it from somewhere - Voigt isavery good example. With regard to the blasphemous
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obscene video, there were very strong considerations required to censor material so that it does not
enter the public domain, but, neverthel ess, the court looks at the question whether the UK
Government or the regulatory authority had acted within the margin and concluded that it did, so that,
inasense, it looks like a decision by the European Court that the Government was right to censor
this. Infact, that is not what was held. What the court actually did was to say that the national
authorities were entitled to consider that the impugned measure was justified. | read from tab 12 of the
third volume of the White Book at paragraph 65.

That isall perfectly orthodox law. The reason why | ask the question isto pick you up alittle
bit on the last sentence of paragraph 15 of your submissions, which we have just looked at. "The
function of the Tribunal is to determine objectively whether the UK has correctly interpreted and
applied Article 9". That to meread asif we were going to retake the decision, which ex hypothesi is, in
fact, within the margin of appreciation. Perhaps, you did not really mean that by that sentence. If you
did not, perhaps you could make it clear to me.

PROF SANDS: We will certainly provide aformulation which makesit crystal clear that the point that we make
isin drafting paragraph 15 it is premised on the view that we never inthis case reached the stage ....

LORD MUSTILL: | am sorry, forgive mefor interrupting. | hope that | made that plain more than once. | accept,
of course, that your main argument isthat there is no margin of appreciation. So please do not be
worried about that. That | have noted and we shall look forward to hearing it argued when the UK
getsitsturn. If you were ableto help me at |east as one member of the Tribunal in refining your
submission, | would much appreciateit.

THE CHAIRMAN: Thank you very much, Prof Sands. | think that we will take our five-minute stretch.

(Short Adjournment)

THE  CHAIRMAN: Beforewe continue wewill continue for another hour and then take a 20 minute break,
and then continue until 6.30. The Secretary of the Tribunal is keeping arecord of the amount of time
consumed by questions from the Bench, so that a proper allocation as between the parties will be
maintained. | think it would be prudent tomorrow morning to start at 9 o'clock again. Hopefully we
will finish before 1 o'clock, but if not we have that extramargin of time. 1f you have concluded,
Professor Sands, we have no more questions.

MR FITZSIMONS: Mr Chairman, members of the Tribunal, it isagreat pleasure and an honour to appear
before you.

As Professor Sands hasindicated | am to deal now with the issue of commercial
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confidentiality and the question of construction of the latter part of Article 9(3) of OSPAR.

Just to put my submissionsin context as we know the omissions from the two reports that
areat issue arelisted in full in annex 3 and 3B to Ireland’'s memorial. | will not take you through those,
you will have read them and they are available.

The omissionsfall into 14 categories and we have listed those categories at paragraph 75 of
our memorial. Itispossible also to categorise themin adifferent way, and | do thisvery briefly by
reference to the source of the omissions. This has been adverted to by Professor Sands. Effectively
one can say that there are three sources for the omissions. Firstly there are the opinions of PA and
ADL. Secondly there are facts and information from third parties recorded as such in the reports.
Then there are certainly facts and information that have come from BNFL itself.

Soitisinrespect of al of these categories that the claim of commercial confidentiality is
made, and as has been stated Article 9(3) has very specific provisions that give rise to avery specific
test for any body, tribunal or court deciding theissue. A contracting party under 9(3) may refuse a
request "whereit affects” and then "commercial and industrial confidentiality including intellectual
property”. So obviously issues of interpretation arise here and as Professor Sands has said these
issues of interpretation arise to be determined by reference to principles of international law.

We say that the phrase "where it affects" in Article 9(3) should be construed as "where it
adversely affects’, and we make this case in paragraphs 120 to 122 of our memorial. The UK takes
issue with this assertion (paragraph 25.22 of its counter memorial) but it does not offer an alternative
construction. So this question of interpretation is probably asimple one. What alternative
constructions could there be? The phrase could not possibly be construed as indicating beneficial
effects on commercial confidentiality and similarly it seemsillogically that it could ever be construed in
terms of mutual effects. That would render the exception to void of reason. So our case simply put is
that the only logical construction to attribute to the simple phrase "where it affects” is one that
involves the notion of adverse affect.

As| mentioned the UK has not offered an alternative construction so this question of
construction may not be a seriousissuein the case, even from their point of view.

What was the second phrase to be construed? "Commercial and industrial confidentiality,
including intellectual property”. Both sides have abstracted from that simply the phrase commercial
confidentiality and we are quite happy to proceed on that basis; in other words we are both

attributing a particular significance to the other phrases used in the sense that we do not see them as
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necessarily assisting the construction, though of course the Tribunal may well feel otherwise.

We say that the definition of the term commercial confidentiality cannot be left to national
systems alone. Quite obviously if thiswas permitted scope would exist for contracting partiesto
widen the intended meaning of the phrase commercial confidentiality and potentially seriously damage
the Treaty objective. It may bethat this partially explains the reference to applicable international
regulationsin the earlier part to 9(3). If an applicableinternational regulationisto be referred to this at
least has the benefit of exercising a measure of control upon members states who attempted in some
way to apply amorerestrictive test.

How does the Uk deal with thisissue of interpretation? They do it by drawing the Tribunal's
attention to other international instruments and national laws. That is5.29 to 5.33 under appendix A
and B of their counter memorial. At 5.33 it is noted that the term commercial confidentiality is
"nowhere comprehensively defined in the international instruments examined”. But thismaterial is
offered to assist the Tribunal and to provide a broad context for consideration of theissue.

We submit that it is clear from the UK examination of theinternational instruments that the
primary object of commercial confidentiality is the protection of the competitive position of the parties
claimingit. Examplesare given by the UK from GATT and NAFTA are provided. That is at pages 68,
69 of the UK counter memorial.

Having analysed a number of international instruments and having noted this fact, namely
that the term is nowhere comprehensively defined in amanner that could assist the Tribunal, the UK
offers a number of indicators of what the term might mean. These are suggestions from the UK, they
say drawn from their review of authorities. These are found at paragraph 5.33(iv) of the counter
memorial, but | am not going to put the Tribunal to the trouble of going to them. | just proposeto
comment on the having given the reference, because they are simply suggestions drawn from
international instruments, presumably the intention being to provide some form of general guidance.
But at the end of the day the task of construction is down to you, the members of the Tribunal, and
thetask is oneto construe relatively straightforward language in accordance with the principl es of
international law which are generally accepted as being those contained in Article 31 of the Vienna
Convention.

The principles suggested by the UK in our submission all appear to contemplate the
existence of competition and a competitive business environment for the rationale. However, one of

the proposed categoriesif literally construed - thisis one effectively comprising secrecy - would give
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carte blanche to any party seeking to rely upon it to simply bar information seekers from any type of
information with any conceivable commercial connotation. We say that manifestly is not within the
contemplation of the section.

The UK also go on to give domestic law examples, again presumably with the intention of
assisting the Tribunal, and to this end they refer the Tribunal to freedom of information statutes from
Ireland, from Australiaand the United States. In Ireland's case they also refer to our equivalent of the
UK 1992 regulations. Ireland of course isamember of the EU and is subject to EU directives and has
to implement them. It had to implement EU directive 90/313 and did so by aregulation with the
features similar to the UK 1992 regulations. Examples of French law are given also.

The examples under US law may be of particular interest because on areading of them they
appear to be consistent with the proposition that the sole object of commercial confidentiality isto
protect the competitive position of the party seeking to advance such aclaim. | will just mention that
two cases are in our books of authorities at book 2 divider 5, National Parks and Conservation
Association -v- Morton and book 2 divider 6, Public Citizen Health Research Group -v- Food and
Drugs Administration. | would sound a note of caution, but thisis part of the UK case, the UK no
doubt offer these examples to assist and | have no doubt that that is the case, but all of these cases
are determined in national courts on the basis of particular national statutes and on the basis possibly
in someinstances of particular national jurisprudence. So come caution hasto be exercised in
considering them, though they do assist in ageneral way in throwing light upon the subject.

Canadian case law is also referred to or relied upon us by us, but | will come back to that
|ater because thereis onelittle point | wish to make on the basis of a Canadian case. Itisour
submission, even on the basis of the authorities submitted by the UK, international and national, that
an essential prerequisite to aclaim of commercial confidentiality isthe need to protect a competitive
position, and of course that prerequisite presupposes in every case the existence of real competition
in the relevant market, not hypothetical competition, not abstract competition, not future competition -
and if I may unfairly ( or perhaps not unfairly as heisawitness for the other side) make areference to
Dr Varley's often used phrase in his statement "not feasible competition” whichis at alevel below
possible competition. That phrase isfound throughout Dr Varley's report.

Moving back and returning to the first phrase | referred to, where it affects, under Article 9(3)
the UK isentitled to refuse to provide information where it affects commercial confidentiality. We

argue for the notion of adverse affect. How serious must the adverse affect be, because that is
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another issue you haveto consider. Clearly atrivial or aminor effect would be difficult if not
impossible to prove. So we submit that the adverse affect must be substantial or significant, we do
not see agreat difference between those two terms. In other words the adverse affects must
constitute real or demonstrable harm, and Professor Sands has made legal submissionsto you on this
issue.

In this context of course the fact that Article 9(3) isan exempting provisionis of relevance.
We submit, as Professor Sands has already, that it should be strictly construed. A high threshold
should be applied. In engaging in that task we submit that Article 9(4) should be taken into account,
the language of Article 9(4).

Article 9(4) isframed in imperative terms. It states very simply the reasons for arefusal to
provide the information requested must be given. Not should be given or may be given or can be
provided within a particul ar space of time. It must be given, it isimperative and mandatory. In our
submission that is entirely consistent with the notion that the provisionsin relation to the exceptions
should be strictly construed.

A very brief digression to deal with commentsinthe UK submissioninrelation to Irish law,
just adigression, but just in caseit distracts you when you are reading the counter memorial. At
paragraph 5.35 of the UK counter memorial it is asserted that the threshold of harm where commercial
confidentiality in Ireland is concerned is the possibility of prejudice, avery low threshold indeed.
Thisbald assertion is made at paragraph 5.35 of the Uk counter memorial. Thisisan incorrect
statement and misleads asfar as Irish law isconcerned. The law relied upon for the statement is
discussed at appendix B of the UK counter memorial. irish regulations dealing with environmental
information are based upon, as | have already stated, EU directive 90/313 as are the UK 1992
regulations, and confined permission to resist disclosure of environmental information on commercial
confidentiality grounds to situations where it can be demonstrated that the disclosure will in fact
affect commercial confidentiality. So thereisno question of the threshold being that of the possibility
as alleged.

The statement made in the text of the Uk counter memorial ignores these, the relevant,
regulations and it appears to be based upon a provision of the Irish Freedom of Information Act 1997,
which is an altogether different statute dealing with documentary records within the possession of the
public service and public bodies with the State. | am not going to bring you into it in detail but they

rely clearly on the use of the word "could" in the particular section, 27(1)(b), an issue of construction
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arises there. We do not accept that the Irish Courts would construe the particular provision that they
rely upon in the manner suggested in the counter memorid.

| have digressed in this way to make this point because the bald statement at paragraph 5.35
of the UK counter memorial unfortunately, and to be as gentle as | can, unfairly givesthe impression
that Ireland in its domestic law has avery low threshold of harm where commercial confidentiality is
concerned, whilst at the same timein these proceedingsit is seeking to impose upon the UK a higher
threshold. That simply is not the case.

I move on to the burden of proof. | should say that these notes you have | will be adding
and subtracting to, and you will probably have noticed that already. The burden of proof. We say
that having regard to Articles 9(3) and (4) of OSPAR the UK clearly have the burden of proof where
the refusal of information is concerned, and we rely upon the language of both the mandatory
provisionsin both. How isthe burden to be discharged? We would have to accept on our argument
and indeed on the evidence that werely that if the UK can satisfy the Tribunal that the competitive
position of BNFL will be significantly damages if the information at issue or party of theinformation
that then they will have discharged the burden of proof. If the Tribunal acceptsthe UK caseon
commercial confidentiality it does of course have the option of directing the release of part of the
information withheld, categories of information that it considerswill not result in damage to the
competitive position of the UK. That of courseis apart from the categories that simply do not fall
within the scope of the commercial confidentiality claim advanced, in other words for example
opinions of ADL and PA.

We also say that in this context, that is the context of the burden of proof, the UK must
satisfy the Tribunal that it is entitled to rely upon the commercial confidentiality exemption where each
- and | emphasise each - item of information is concerned, and here of course 9(4) isrelevant because
it places this strong obligation upon a party claiming commercial confidentiality to justify the refusal
in respect of theinformation that it is sought to retain.

| have already made mention of the line taken by the UK in its countermemorial. It refersto
international cases, it gives examples, it refersto international treaties, it gives examples, it refersto
national laws of different countries and gives examples. Of course, all of thisisleading up abroad
submission that is put to you, namely that the UK to be able to rely upon 9(3) simply has to show that
the information at issue would possibly and would only be likely to cause harm to BNFL. We say that

that is simply not a correct statement of the law and we would submit that that is an erroneous
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interpretation of Article 9(3).

We say that Article 9(3) isquiteclear initsterms. Inthe commercial confidentiality context
we say that it speaksin absolute terms. If the UK wishesto rely upon it, it must be established to the
satisfaction of the Tribunal that disclosure of the information at issue will cause substantial or
significant harm to the competitive position and, thus, the commercial interests of BNFL.

Just to rephrase that and bring it to the actual wording of the section, 9(3) itself, the UK has
to establish that the disclosure of the information will immediately adversely affect in a significant way
the UK's commercial confidentiality. In other words, BNFL will suffer immediate, significant or
substantial harmif thisinformation isreleased.

Here, if | could just refer you briefly by way of comment to the one document that | am going
torefer you to. Itisthe caseat divider 1, bundle 2 of our authorities, it isthe Canada PackersInc v
Canada Minister of Agriculture.

THE CHAIRMAN: Mr Fitzsimons, what is page 20 here?

MR FITZSIMONS: It isacomputer-generated, | am afraid, law report and you will see that the pages are
vertically numbered in the middle of the pages. Itisnot easy to follow, | am afraid, asareport.

LORD MUSTILL: Arethose the double asterisked pages?

MRFITZSIMONS: Yes.

LORD MUSTILL: the single asterisks being footnotes, isthat right?

MR FITZSIMONS: It isdouble asterisk 20 which | have taken to be page 20. It isabout the tenth page, in fact,
inonthe actual report itself. Asl said, it isnot taken from the law report. Itisinthe middle of the
page.

LORD MUSTILL: Isthat the paragraph that begins, "The American test ..."

MR FITZSIMONS: Yes, that isthe actual paragraph to which wish to refer. | apologise for the confusion.

This case was a case involving consideration of the Canadian Accessto Information Act and
the particular provision being construed was one that permitted the retention of information "which
could reasonably be expected to result in prejudice” - which could reasonably be expected to interfere
with contractual negotiations with the third party. Itisnot aphrase similar to whereit affects, itis, if
you like, framed in more conditional terms. Thislittle passage | wish to read because it puts the point
that | wish to makein context and it also has the benefit of referring to a broad test in the American
casesto which | havereferred.

The American test then depends upon "evidence revealing actual competition and the
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likelihood of substantial competitiveinjury. Actual competitive harm from the disclosure of
documents not yet released is of course impossible to show and is not required. Conclusory and
generalised allegations of harm are however unacceptable. While the actual terms of the exemptionin
the US statute may differ, this standard of proof seems to coincide with the tests set out in the
Canadian cases referred to above. The evidence must not require pure speculation but most at |east
establish alikelihood of substantial injury. This also seemsto be the test incorporate in paragraphs
21(c) and (d) of the Canadian Act where the wording used is 'could reasonably be expected to' result
in harm. The expectation must be reasonable but it need not be acertainty.”

There aretwo points just arising from this text, firstly a point that will become relevant later.
Y ou will note the statements about conclusory and generalised allegations of harm or speculation as
to harm are deemed simply not acceptable even in the Canadian context. IN due course, of course, we
will be submitting that Dr Varley's statement in particular is precisely that. But that isan aside. The
point that | really do wish to emphasise onisthe very final word "it need not be a certainty".

The Canadian court hereis recognising that the wording is different. One could be talking
about a certainty as amatter of construction of an appropriately worded statute.

| emphasise that because in this case we say that the phrase "where it affects" means
precisely that, that a party seeking to rely upon 9(3) must demonstrate that an inability to rely upon it
will result in an immediate effect, the immediate effect of substantial harm, and that it is not sufficient
to try to, as we submit the UK has sought to do, read into the phrase "where it affects" or "whereit
might belikely to affect” or "probably affect” or "could be reasonably expected to affect”. Where it
affects, in our submission, isframed in simple absolute terms and should be, in our submission,
construed in the fashion that | have suggested.

Of coursg, if the UK have to cope with such a burden of proof, that isavery heavy burden
indeed. Now, nobody, certainly lawyers do not like to use the word "certainty”. Itisinconvenientin
the law when one speaks of certainty. From alegal perspective, lawyers are possibly uncomfortable
with that term. That is perfectly understandable and one could spend along time discussing such a
concept. But what we have to remember hereisthat the OSPAR Convention isapolicy-driven
Convention. It isnot alawyers' Convention. It isaConvention the contents of which were driven by
environmentalists and by, presumably or obviously, those in the various ministries of the different
States who were promoters of freedom of information. The object of the treaty isto open up the

coffers of the various States, the various public authorities and the various industries where
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environmental information is concerned. Of course, that object that is the object and purpose of the
treaty would be defeated if these entities could defeat it by relying upon it liberally-construed
exceptions. We submit that this explains the wording of 9(3) and 9(4) because 9(4) is the check on
9(3). Statesdo not just have aright to exempt, they must provide reasons whenever they seek to do
So.

In construing the nature of the burden of the proof that the UK have to meet, we invite you
to view the object and purpose of thistreaty from an environmental information open information
perspective and view the attempt to cut back on the object and purpose of the treaty in that light.

On that basis we submit that the UK, if it cannot satisfy you on the evidence, and at the end
of the day thisissue will be decided on the evidence in respect of certainly some of the categories of
information, if you cannot be satisfied as a matter of certainty that the release of information will cause
substantial damage to BNFL's competitive position, then they have failed to discharge the burden of
proof. Evenif they adduce evidence that is dealing with the future, that is speculative, that speaksin
general terms, makes allegations, that is simply not enough. They must establish as a matter of fact the
position that they contend for.

Have the UK recognised the fact that they have such a heavy burden? Well, they may well
have. Y ou have before you evidence from two expert witnesses, on behalf of the UK, aswell asan
additional witness asto fact a senior member of the NFL.

THE CHAIRMAN: Mr Fitzsimons, before you proceed to a detailed analysis of the evidence....

MR FITZSIMONS: If it isof any assistance, | am not going to proceed to adetailed analysis of the evidence,
just to mention that ...

THE CHAIRMAN: Thereason that | ask isthat the Tribunal has a number of general questionsthat it would
like to pose and this may be an appropriate moment, if you will entertain the questions.

MR FITZSIMONS: | would be pleased to do that.

LORD MUSTILL: | haverealy only got one question, Mr Fitzsimons. Could we go back to the Canadian case
for amoment and the very paragraph that we have been looking at? It isthe second sentence of it,
just by the double asterisk and the figure 20. The court says"Actual competitive harm from the
disclosure of documents not yet released is, of course, impossibleto show". You aresaying, as|
understand your submission, that actually the United Kingdom does have to show.

MR FITZSIMONS: Absolutely. | am drawing the court's attention to this statement in this Canadian case to

make a number of points. It does, of course, contain this sentence, but we do not accept, of course,
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that that sentence represents a correct statement of the law and, certainly, do not rely oniit. | drew the
court's attention to the passage for the reasons that | have already given. This statement is here, but |
takeissuewith it and | am quite happy to debate it with you if needs be. It ispossible, we say, to
demonstrate that actual harm will occur if that isthe case. If BNFL can demonstrate, for example, that
the release of information will definitely result in the lossof contracts or customers, that is athreshold
that | have to meet and it should be possible for them to demonstrate that. | will be coming on to the
reality, of course, of their evidenceinthisareaat alater stage.

The United Kingdom appears to have recognised the weight of the burden that it carries.
Three witnesses, two experts, detailed statements and supplementary statements. Ireland relies upon
the evidence of Dr MacKerron, an expert witness, who has submitted lengthy statements himself. He
isan economist. None of the respondent's witnesses are, of course, qualified in that area.

One of the unusual features of the evidence of the UK expertsisthe fact that they have not
shown the full reports. One would have thought that, if they were to be fully qualified to give their
evidence as experts, and they are presented as such, that they would have shown the full unredacted
text of the reports, so that they could say why the omissions made such a difference. We have not
had any explanation for that, but we do know that Dr MacKerron is not being allowed to see the
reports also.

Why not? We would ask you to draw the inference ... Well, we would ask you to draw
obviousinferences. | am not going to say any more than that.

The evidence itsdf - this huge body of scientific and economic evidence that has been
placed before you and gives you a difficult task when you come to deal with it- is advanced by
witnesses and, whilst | could spend alot of time talking about the contents of it, it does not seem to
me that that would be time valuably spent. Y ou have the reports. The witnesses are going to be
presented and cross-examined in some degree of depth and you then will have an opportunity to
consider the evidence and take aview onit. Of course, we will be closing this case and we will have
an opportunity to make points that appear then to be particularly important after the witnesses have
been cross-examined. But, quite obviously, we are inviting you on the basis of the evidence
submitted to date and the evidence that will be given to prefer the evidence of Dr MacKerron. Dr
MacKerron, of course, addresses the two main issues- or perhaps three main issues- the relevant
market, is there competition in the relevant market and then, secondly, a slightly disassociated point,

the position of customers. Those are the main areas of dispute between the parties. But that, of
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course, isleaving aside all of the information that appears to be represented by opinions of ADL and
PA and information obtained from third parties, which isin adifferent category altogether and does
not appear to have been totally addressed or covered by indeed any of the witnesses. Perhaps we will
be able to pursue that in cross-examination.

Obviously, at the end of the day thereis still going to be dispute between the experts,
particularly, and you are going to have to the unenviabl e task of trying to resole that dispute.

Could | at this stage refer to a number of factors which | would submit may assist you in
resolving that dispute or at least taking aview as to which evidence you should prefer?

Thefirst item is astraightforward one and thiswill be addressed during cross-examination. It
can be established and will be established that some of the items of information contained in the PA
and ADL reports have been disclosed elsewhere. Thisis not consistent, we say, with the existence of
competition or that information posting athreat to BNFL's commercial interests.

Secondly, the failure to give reasons- and the Attorney-General and Prof Sands have gone
over that - and the non-compliance with this very strong mandatory obligation at 9(4). That, we say,
isnot consistent with the existence of competition or a perceived threat to BNFL'S commercial
interests. Reasons could have been given immediately, if there were reasons at that time, for the
refusal to give theinformation. We have alleged in our written submissions that the UK has only
given reasonsfor five areas of refusal and that isin the letter of 13th september 2001, whichis - | am
not going to trouble you with it, it has been referred to - unfortunately in Appendix 6 to the UK
countermemorial which should have been in appendix 4 to ours. Inthat letter the UK on 13th
September 2001 writesto Ireland and gives reasons for five categories of information. What that letter
does not say, of course, isthat it was dealing with aletter sent to it some almost 18 months before on
25th May 2001. It is page 2 of that letter. Why it did not refer back to that letter, we will probably
never know, but the important question is why were these reasons being given 19 months later
without areference to the | etter asking for them? But, more importantly, why were reasons not given
for al of the other itemsof information excised from the reports? Because Article 9(4) places an
obligation upon States playing commercial confidentiality to give reasons. They do not haveto be
asked for reasons. They must give them in any event.

The additional reasons have never been furnished, unless, of course, Dr Varley'sreport isto
be viewed as such.

A third factor for what it isworth that | invite the court simply to haveregard to isthis. Asl
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mentioned at the outset, we at paragraph 75 of our memorial listed the 14 categories of information that
we said ere missing. Our memorial of 7th March 2002. What did the United Kingdom do? It prepared
its own categories. It did not address our case. It did not deal with 14 items of information. Dr Varley,
who had read Ireland's memorial, asisrecorded in hisreport, produces his own eight categories of
information. Now, | invitethe Tribunal at alater stage - and | suppose the fact that | have raised this
will mean that an explanation will be forthcoming - but, if it is not forthcoming, | invite the Tribunal to
seek one, because the question arises as to why the United Kingdom was not prepared to meet the
Irish case of 14 identified categoriesin the context of a scenario where no reasons had been given for
most of them, By formulating its own eight categories as against 14, what isthe result? The waters are
muddied, there is chaos, confusion and the task of the Tribunal is made immensely more difficult.

The United Kingdom has declined to join issue with the case made by Ireland as to the 14
missing categories. What the Tribunal hasto ask itself iswasthisastrategy? The Tribunal in this
morass of technical and economic information has an extremely difficult task and, to make that task
more difficult, obviously, creates much greater uncertainty.

The next item is that averted to by Prof Sands. Again, thisis something that we will have to
at least explore in cross-examination, though, as prof Sands has demonstrated, thereis strong
documentary evidence supporting the proposition that the Radioactive Substances Act 1993, with its
much greater commercial confidentiality umbrella, wasin fact used by the United Kingdom rather than
the 1982 Regulations. But, as| say, that is something that will have to be explored later.

The next item that | draw to your attention isthe fact, again, as averted to by the Attorney-
General, that during the various consultations and exchanges the BNFL wished to withhold
considerably more information than was ultimately released. WE would submit that thisis consistent
with reliance upon the Radioactive Substances Act 1993.

A sixth factor to which | ask you to have regard is the contradiction between the United
Kingdom witnesses, more particularly between Mr Wadsworth, on the one hand, and Mr Rycroft and
Dr Varley, on the other, because the latter two appear to accept that competition is atest, whereas Mr
Wadsworth appearsto ruleit out. But that isan issue that we can explore in more detail in cross-
examination.

Seventhly, and thisis abroader factor, the acceptance by the United Kingdom witnesses, Mr
Rycroft and Dr Varley, in particular, of the fact that the European world energy markets arein the

process of being rapidly liberalised. Nuclear powered energy isnow too expensive for many utilities
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and many look elsewhere for their needs. Aswill be demonstrated, and is averted to in evidence, the
United Kingdom's own largest utility, British Energy, has made it perfectly clear that it does not wish
to avail of reprocessing at BNFL's premises at Sellafield, because it istoo expensive and that has
already been averted to and can be explored later.

BNFL, asthe largest customer, caught up in this rush towards liberalisation has taken this
stand. What isthe position now or indeed islikely to be in the future where others are concerned.

Eighthly, again it has been averted to, the proposed creation of new UKF, the Liabilities
Management Agency, to take over BNFL and to effectively remove it from the commercial arena, but
for very good reason, because, of course, the storage problem at Sellafield isanimmense one. There
are 70 tonnes of plutonium at Sellafield at the present time stored there.

Almost finally, ninthly, the silent witnesses, if | can describe them as such, and the Attorney-
General has already referred to some of these, why have we not heard from awitness from PA? Why
have we not heard from awitness from ADL? A witness from ADL would have been particularly
helpful, because, as has already been mentioned, on the index page to the ADL report, that is Ireland
memoria annex 2B, page 75 of that book, ADL identified two alternative types of information that they
excluded. Thisrider, if | can describeit assuch, isframed in the alternative. Commercial
confidentiality information or information that would be likely to adversely affects the economic case
for MOX. Why do we not have somebody from ADL to at the very least tell you, members of the
Tribunal, which of the items excluded fell into the latter category. It may be that that is areferenceto-
well, we do not know what it is areference to, but why are they not here? We submit that, if the UK
was determined to discharge their heavy onus of proof, that they would have considered producing
them.

| make that submission with particular reference to the ADL confidentiality rider.

But thereisa second category of witnesses who also might have been expected to appear.
Customers. Thereisnot one customer who can say that, yes, there is competition between COGEMA
and BNFL. A customer, somebody who might potentially deal with both. Not asingle customer is
here.

Finally, and tenthly, | return to the very first matter, the three source categories. The very fact
that the categories of information excluded have three sources, the ones | have mentioned, the
opinions of PA and ADL, the fact information from third parties, the fact information from BNFL, isa

further pointer to you that should, we submit, influence you into preferring the evidence of Dr
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MacKerron, because the evidence of the UK experts seeks to exclude all of these categories, even
though manifestly the opinions ADL and PA are not property of BNFL.

That is essentially my submission. Inthe veryfinal section of the notes| have provided |
have run through basically items contained in the opening section of Mr MacKerron's evidence that
are not disputed, just to make that point. Thereisno need, | do not think, for me to take you through
them unless my friendswant meto. Y ou will seethe heading "MacKerron evidence". Therel list
assertions of Dr MacKerron at section 1 of hisreport. These are assertions of fact, background fact, if
you like, to give a background to hislater opinions, none of these assertions of fact are disputed by
either Dr Varley, Mr Rycroft or Mr Wadsworth in their statements of evidence. In the interests of
saying time, | will not go through each of them.

Those are my submissions. | will be pleased to answer any questions that you may have.

THE CHAIRMAN: Thank you, Mr Fitzsimons, we do not have any questions. May | suggest that you give

this section to the court reporter, the section that has not been read, and it can be put into the record.

It isthe last pages of the MacK erron evidence.

MR HTZSIMONS: We will do that, indeed.

MacKerron Evidence

Whilst Dr Varley seeksto attack aspects of the MacK erron statement and opinion, he does
not seek to contradict the critical background factual material identified by Dr MacK erron at
section 1 of thisreport. There Dr MacKerron asserts as follows:

1. All commercial MOX salesin the world have been directly linked to the signing of prior

reprocessing contracts on the part of MOX customers.

. The overwhelming bulk of the world's nuclear fuel contains only UOX fuel (uranium oxide). Current

MOX consumption represents only 2 per cent of world nuclear fuel use.

. MOX can be used for about 30 per cent of the core of current LWRs: the remaining 70 per cent of the

coreisUOX fuel.

. Only COGEMA in France (commercially incorporating the small plant operated by Belgiumcleraire) and

BNFL are commercial scale suppliersof MX.

. The countries whose utilities use MOX are currently Germany, France, Belgium and Switzerland

thoughin all cases except France, future MOX useisin doubt or has been banned.

. Thetradein MOX islimited and intimately connected with spent fuel reprocessing. Both of the

underlying rationales for reprocessing (the positive value of recovered fissile
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material and waste management savings) have disappeared.

7. Some 75 per cent to 80 per cent of the world's spent nuclear fuel is now routinely stored (including all

USfuel) and the world trend, for example in Europe as noted by the ADL report, is

towards storage and away from reprocessings.

8. All reprocessing and MOX plants are majority government owned and controlled. Utilities at contract

time are State owned or are privately regulated monopolies subject to government
interference. All international transactionsin reprocessing have involved inter-
government agreements.
It isagainst this agreed factual background that the UK seek to persuade the Tribunal that
thereisarelevant market for MOX fuel and that ordinary commercial competition existsin
that market.
Dr MacK erron's analysis demonstrates clearly that the evidence upon which the UK caseis

based is unreliable and flawed.

THE CHAIRMAN: Wewill now take aten-minute break and then we will resume for another hour and a half.

MR

THE

THE

(Short Adjournment)

FITZSIMONS: Mr Chairman, Mr MacKerronis Ireland's witness and | am proposing to call him. With
your leave | would hope to proceed in the following way. He has submitted his statementsin
evidence and we would offer the statements as his evidence. | simply wish to introduce him and ask
him just two or three general questions, and then hand him over to Mr Plender for cross-examination,
if that isin order.
CHAIRMAN: Yes. Pleaseproceed.

MR GORDON MacKERRON: Caled
CHAIRMAN: Dr MacKerron, before you testify, | presume you have testified before in international
arbitrations. Thisisnot anational court, we do not administer an oath, but we expect awitnessto tell
the whole truth, and to be scrupul ous and honourabl e.
| understand, sir.

EXAMINED BY MR FITZSIMONS

Mr MacKerron, | think just at the outset | was referring to Dr MacK erron but you do not hold a
doctorate. If you could outline briefly to the members of the Tribunal your background and
qualifications and experience.

Thank you, Mr Fitzsimons. Good afternoon. | hold a Bachelors and a Masters Degree in Economics,
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the former from Cambridge and the latter from the University of Sussex. | have worked for about 25
yearsin econonic and policy issues concerned with energy, and | have specialised for most of that
timein issues of Nuclear Power. | have been an academic for much of that time and then more recently
aconsultant. | have done a number of consulting jobs and advisory jobs that relate to nuclear power
for about the last 12 to 15 years. It may be worth my mentioning just afew of those by way of
illustration.

| was an adviser to the European Court of Auditors on questions of nuclear fusion in the
early 1990s. | have been an adviser to the British Radioactive Waste Management Advisory
Committee which advises the Minister on such matters on issues of decommissioning. | have on
several occasions acted as a special adviser to the House of Commonsin the UK Trade and Industry
Select Committee when it has been involved in energy and nuclear inquiries. | have also been an
invited witness before that and other committees on related matters. For six monthsin the latter part
of last year, from June to December, | became atemporary civil servant. | joined as a senior member of
ateam that was working for the Cabinet Officein the UK that produced areport called the Energy
Review, areport to Government on future energy prospects, and one of theissuesin which |
specialised while working for the UK Government was in fact nuclear power. Morerecently | have just
completed a contract with colleagues at my company NERA for the British Department of Trade and
Industry scoping out in relation to the future of a White Paper on energy in the UK some of the issues
which the Government might wish to consider in relation to security of energy supply. So | have had
substantial experience in and around the public sector, especially in relation to nuclear power as well
as having studied the issue for sometime.
Y ou mentioned working with your colleaguesin NERA. Could you explain to the Tribunal what work
you do now in terms of earning alivelihood and what NERA is?
NERA isafirm of private economic consultants which gives economic advice and economic analysis
to clients from both the private and the public sector. | have been working for NERA as an employee
of NERA for nearly two years, but of that two years | have for six months been seconded to the UK
Government to work on its energy review, and NERA isafirm of private economic consultants.
Y ou have prepared two reports that have been submitted under your nameto this Tribunal.
I confirm that.
Those reports arein evidence. Just to deal briefly with the two main themesin them, firstly the

question of the relevant market, can you inform the Tribunal briefly - you have already set it out in
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your reports- what your view is asto the relevant market for MOX?

My view isthat the relevant market, if it can be called market, in which MOX fuel existsin practica
termsisthe market for managing separated plutonium. It isthe contention of the UK witnesses that
MOX ispart of the market for general nuclear fuel. While of courseitistruethat MOX isaform of
nuclear fuel and can be used in place of standard uranium fuel the practicalities of the market place are
that they do not compete with each other, they arein separate markets. So the relevant market for
MOX isfor managing separated plutonium, not for nuclear fuel in general.

Isthere competition in that market?

In the market for MOX thereis not competition, largely because in the first place there are only two
significant companiesin the "market”, and secondly because of the particular characteristics of the
commodity and in order to get MOX one must have separated plutonium, and separated plutoniumis
extremely difficult substance to move across the international borders that it would be required to
move for thispurpose. Itisin practical terms extremely difficult to envisage a situation in which the
customers who currently hold separated plutonium either in France or the UK could feasibly move
that plutonium in order to create some competition between the two predominant suppliers of MOX
and thereforein my view there is no serious competition between the relevant firms that produce
MOX in the western world.

Just in case we are not clear on what separated plutonium is or rather the formthat it isin, could you
please indicate what its form makes it a dangerous substance to move?

The form in which plutonium is stored after reprocessing is the form of plutonium oxide powder. Itis
not technically a difficult substance to move but it represents an extremely high proliferation risk in
the form of oxide powder and as such there are substantial international obstaclesto creating a new
set of transport movements in such powder, largely because of the proliferation risk and the very
severe political difficultiesto which that gives rise were it attempted in any serious way to transport
such separate plutonium in this case between the UK and France.

Y ou have read the redacted versions of the PA and ADL reports.

| have.

On the basis of your reading of them and noting the omissions contained in the text, isit your opinion
in so far as you can form an opinion that there is any prejudice to BNFL or there would be any
prejudice to BNFL viathe release of that information?

My view isthat there would be no significant prejudice to BNFL from the release of most of the
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information. | haveto say that thereis detailed contract information, especially inthe ADL report,
which it seemsto meis not necessary to perform an assessment of the justification of the plant which
it would be not necessary to have revealed, but there are many other pieces of datathat have been
removed from both PAS and ADL which it would be necessary to have in order to create a proper
scrutiny of justification and without which such cannot be done.

The information you have just referred to, isthat customer related information?

Itisprincipally customer related information. It isto do with the contracts that exist between
customersand BNFL.

Just three unrelated questions. | think you have analysed the executive summary and chapter 1 of the
ADL reports?

That is correct.

And you have noted the examples of dataremoved from those texts?

Yes, | have.

Did you perform an exercise classifying in so far as you could the probably sources of those items of
information?

Yes, | have done so. | should of course say that in someinstancesit is not possible to be certain from
where the information originates, but in other casesit seemsfairly clear.

| think we have adocument that we will make copies of itemising the results of thisinquiry and | will
bring Mr MacKerron through it now. What were the results of your inquiry?

We tried to classify the information that has been removed in three main categories, | think these have
already been referred tobriefly. Thefirst that seemed to be the opinion of the consultants, in this case
ADL. The second was information that clearly derived from third parties, and thirdly information that
derived clearly from BNFL. We found approximately 80 cases of information removed from the
executive summary in chapter 1 of the ADL report, roughly, | cannot swear that it might not be 81 or
79, but it is broadly speaking about 80. Asfar aswe can judge about 27 of those pieces of information
constitute the opinion of the consultant. | describe them as the opinion of the consultant because
they are usually described in language such as 'we believe' or ‘our estimateis. Seven pieces of
information appear to have come from third parties, usually as aresult of interviews conducted by
ADL, and some 28 pieces of information appear to come directly from BNFL. That then leaves about
18 pieces of information where it isnot really clear asto the original source. It could be an opinion or

athird party, it could be athird party or BNFL; or thirdly it could be an opinion or BNFL. But if we
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exclude all the categories where we thought BNFL was or might have been the source of information
out of the 80 there are 38 pieces of information removed where it seems to be the case that the source
of the information, opinion, fact or whatever was not BNFL. But we cannot be authoritative about
that, but we think it is probably not far wrong.
We will make Mr MacKerron's memo available to the Tribunal and to Mr Plender. Just two final
disassociated questions. Inthe United Statesisthere any commercial reprocessing carried out?
No, thereis not.
In appendix J of your second report you refer to the Charpin report in France. What isthe Charpin
report and what isits opinion?
The Charpin report was commissioned by the Prime Minister in France and reported to himin | believe
round about May 2000. In particular it was charged with looking at the economic consequences of the
long term decision in France to go down the route of reprocessing spent fuel and subsequently using
the separated plutonium from it in MOX. The assessment was broadly speaking that it had been a
significant net cost to the French electricity industry and consumer to have gone down that route
rather than to have done the alternative which was simply to store the spent fuel pending a solution to
the long term waste problem which is essentially the same problem whether you reprocess or not.
FITZSIMONS: That finishes my examination of the witness.

CROSS-EXAMINED BY MR PLENDER
Mr MacKerron, you stated at the beginning of your first report "I understand that my duty in
providing thisreport isto the Tribunal and | confirm that | and all those involved in the production of
thisreport have complied with that duty”. Isthat correct?
That is correct.
Isthere anything that you now wish to add to or detract from your report?
No, thereisnot, sir.
Y ou acknowledge the assistance of others. May we takeit that despite that the whole of the report is
yours and anything said in it is at |;east checked by yourself?
Yes, that isfair.
And you are not aware of any significant omissionsfrom it?
| am not quite sure | understand the sense of your question?
Then | shall lead to it in another way. In your second report you state the UK team of specialists is

lacking in independent expertise and in particular do you giveit asyour opinion that Dr Varley is not
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independent because in a period ending in 1988 he worked for BNFL, did you not?

| did.

Do you hold yourself out by comparison as independent?

| do.

Isit the case that you have been involved for a number of yearsin campaigns against the MOX plant?
No, it isnot the case that | have been involved in campaigns against the MOX plant.

Y ou wrote, did you not, tracts or material for the following organisations: The Consortium of
Opposing Local Authorities; Friends of the Earth; Greenpeace; The National Steering Committee of
Nuclear Free Local Authorities; and the Irish and UK Annual Meeting of Nuclear Hazards?

I have written reports or given conference papers to audiences that you correctly represent. In all
cases they represent my independent opinion and in no cases was the material that | produced,
sometimes under contract to those organisations, in any way influenced by their own agenda, and |
repeat | have not been involved in campaigns against the MOX plant, | have been involved in
providing analyses which has cast doubt on whether the MOX plant was an economicaly justified
investment. | should perhaps also say that in the course of my career | have received substantially
more funding from BNFL and from British Energy or its predecessorsthan | have from all the
organisations which you have mentioned.

I don't expect you get paid very much from Friends of the Earth or Greenpeace. We shall hand to you
in amoment copies of your publications for these organisations. My question to you isin these
reports did you not express your opposition to the MOX plant to reprocessing and to deep storage at
the Nirex site on economic or other grounds?

| have certainly expressed the view that there are strong economic arguments against reprocessing as
practised in the UK, against MOX, and against particular proposals that Nirex made.

And you did so in support of the organisations which | have mentioned and which | have for brevity
characterised as campaigning organi sations?

| did not do so in support of those organisations. | provided texts which those organisations
commissioned meto do but which | repeat my texts were not influenced by the particular campaigns
that those organisations were undertaking.

Not only that but you were actively involved in the public consultation which is the subject of these
proceedings and submitted a series of reports to the public consultations on behalf of Friends of the

Earth?
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| believe only one was used by Friends of the Earth, but yes, you are generally speaking correct.

Y ou submitted threein fact?

| am sure| did not submit three on behalf of Friends of the Earth but | am not sure that is a material
point.

Y ou were involved in this very campaign or in this very public consultation?

I wasinvolved in the public consultation, absolutely, which is not it seemsto me the samething asa
campaign.

Did you not think when you held yourself out as an independent expert in relation to these
proceedings that you should at least mention to the Tribunal that you had actually been involvedin
the very consultation in question?

With hindsight if it is seen by the Tribunal asan omission | would apologise and say that | would
have been perfectly willing to do so. Itisclear tothe Tribunal now that | was. There was no intention
in not so doing to mislead in the same sense that | did not equally say that a greater part of fundingin
my career has been received from BNFL and British Energy.

Do you have before you copies of your own report?

Thereportsto this Tribunal ?

That you wrote, yes?

The reports to the tribunal, | do, yes.

Would you liketo look at thefirst one, footnote 91 on page 58.

Yes.

Y ou refer to apublication there by Mr Sadnicki and others. It isidentified as"Sadnicki et a". Who
wasthea, please?

The al included myself and Fred Barker.

It is not characteristic of you when you are referring to your works, and indeed when referring to this
particular work, to omit mention of your own name, isit?

I have no clear recollection of whether | habitually omit my own name, but thereis an academic
tradition that if there are more than two names as authors of areport it is very common to refer only to
thefirst name. Y ou may seein the same page footnote 90 refers to two authors and footnote 92 which
has several authorsalso saysN Bunn et al.

We will show you your own publications now, we will send copiesto the Tribunal and one copy to

Ireland and | shall refer you to a number of places where you refer to the work by " Sadnicki and

86



© 00 N o o b~ W N

W W N D N DN NN D DD DNDMDNN P PP PP PP PR
R O © 00 N o oo o W N P O © 0N O O B W N —» O

MR

THE

MR

MR

MacKerron", mentioning your own name. On this one occasion you have missed out your own name.
See for example tab 2 page 73 note 145.
FITZSIMONS: Mr Chairman, | wonder if | could intervene and make the point that this huge file with
which we have just been furnished clearly was not prepared overnight, and clearly required
considerable research. We have operated on the basis that all documentary evidence to be produced
to this Tribunal had to be exchanged in advance. Now having said that these documents are in now
and | cannot object to them being dealt with, but | would like the Tribunal to note the way that this
has been done. Any additional pieces of paper that we intended to rely upon were sent to the United
Kingdom in advance in accordance with the clear understanding between the parties. It appears that
the United kingdom is not playing the game in the same way and has plotted this little production for
guite sometime having regard to its volume, and | think it is most unfortunate and | would like to add
that as afurther factor for the Tribunal to take into account when considering the quality of the
evidencein this case at the end of the day.
CHAIRMAN: The Tribunal will take note of your remark.
FITZSIMONS; Thank you, Mr Chairman.
PLENDER: Mr Chairman, can | simply respond to Mr Fitzsimons comment? It iswholly misplaced.
Mr MacKerron is the author of these reports. Thereis no reason why he should be taken by surprise.
However, it is part of the United Kingdom's case, which | shall now put to Mr MacKerron, that here
are materials that he ought to have disclosed and has failed to disclose in breach of hisduty. To put
them to him in advance would clearly rob me of the possibility of making that point.
Mr MacKerron, there are many occasions in your publicationswhen you do refer to yourself by name,
| have given you one, if you would like to check others, | will simply give further references. At page
1, note 3 you even give your name as ajoint author of aletter of The Guardian. Page 12, note 14, tab
2, page 55, note 115, tab 2, page 54, note 113, tab 2, page 53, note 119, tab 2, page 22, note 29. On this
occasion alone, where you were actually involved in the consultation, you made no mention of the
consultation and | suggest to you you took the care to ensure that you did not mention your own

name when referring to one of your previous publications.

A. | amafraid that | disagree with that rather strongly. Theimplication that | have somehow acted with

conscious deceit or in deliberate breach of trust of my duty to this Tribunal | regard as unfounded. If
the Tribunal should find that that isthe case, | would , of course, respect their findings. | have not

sought deliberately to hide my publications. The Irish Government in choosing to retain me for this
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purpose was well aware of these previous publications or, perhaps, my expertise would not have been
visible or worth having. | havein no way attempted to mislead, conceal or disguise my previouswork
that | have conducted in thisfield. It isnot part of my intention to in any way to conceal or mislead. It
isclear to methat in a proceeding of thiskind the UK side would probably have been aware of these
publications and | would have been quite unable to conceal them from you or, indeed, the Tribunal
should the Tribunal wish to see them.

Q. Now we cometo the general tenor of these materials. Look at the new bundle, tab 2, thisisthe report on
behalf of Friends of the Earth and others. It expresses, if | may quote your language, "growing
concern about BNFL's operations at the Sellafield site, the levels of radioactive emissions from Thorp,
the rational e for continued reprocessing of spent fuel, the future of plutonium stock piles and the
planned opening of the new facility to manufacture mixed oxide fuels'. Those are your views, are they
not?

A. lamsorry, | am not clear that each of those statements represents aview. Some of them represent a
concern on economic grounds that certain decisions that had either been taken or might be taken
would not be economically justified. They did not represent a campaign, as you have on several
occasions expressed the view, in relation to these particular decisions.

Q. But thelanguage of yourswhich | quoted "with growing concern at [among other things] the planned
operation of the new facility to manufacture mixed oxide fuels'. Did you have concern at the planned
opening of the new facility to manufacture mixed oxide fuels?

A. | had concern on economic grounds. | am not sure exactly what wasin my mind, but | am sure that the
phrase "growing concern" was meant to reflect concern that | was reporting among others, as well as
myself. Perhaps, if | may, | would add one thing to this general exchange. Despite these publications,
whatever interpretation that you or others may wish to put upon them, one of the other pieces of
consultancy that | have donein the recent past, subsequent, | think, all the publications you havein
thisfolder, wasto beinvited by the British Government to be a member of a steering group of the
Quinquennial Review of the United Kingdom Atomic Energy Authority, a steering group which had
previously been confined to civil servants, but which for the first time, | think in early 2000, was
opened to outsiders, and | was invited to become an active member and participated fully in that
particular steering group.

Q. | amcoming to what you say about your work with the British Government in due course. Now, let uslook

at tab 4 of the present bundle: "What are the prospects for nuclear power inthe UK?" Thisisa paper
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presented to the Nuclear Free Local Authorities, Irish and UK, Annual Meeting of Nuclear Hazards in
Manchester. Y ou express the opinion, do you not, on page 3, under the second heading under
"Waste Management" that it would be desirable to defer a decision on whether or not to allow the
MOX plant to open until amore thorough review of separated plutonium management policy takes
place.

Yes, | do not doubt that | have said that. | have not found the point, but | would not deny that.

| was reading from the second paragraph under the heading "Waste Management", the last threelines.

Yes, that is an opinion that | expressed.

Y ou were aware, no doubt, that delay would itself affect the economic prospectsof the MOX plant.

Indeed, that is the point that you yourself made to the Public Consultation in 1999, wasit not?

It is probably the case that a delay might have affected the economic prospects, but | never imagined that
the decision whether or not to open the MOX plant was entirely to be taken on relatively narrow
economic considerations. In any case, it isnot necessarily the case that just because a particular
course of action might have an economic impact, it is by that sasmefact in itself undesirableif there are
other reasons why it would be undesirable, as| held then and still hold now, to have afull public
discussion of the merits of the plant in advance of the decision being taken.

If you would, please, go to tab 8 of the new bundle, this was a paper that you wrote for Greenpeacein
March 2000. By this date the justification process for the MOX plant had reached the stage at which
the central issue was the economic justification for the manufacture of MOX fuel. Therewasin force
at that date, was there not, adraft report from the Nuclear Energy Agency of the OECD relevant to
reprocessing?

| believe that to be true.

And you summarise the report, which isalong one, very concisely and accurately in paragraph 7. You say
that the NEA argues- perhaps | would have preferred the word conclude - that the radiological impact
to the general public from mining and milling and reprocessing tend to compensate each other.

Yes.

Thiswas aview which in your paper published by Greenpeace you challenged, paragraph 31. You
contended that the NEA report was flawed.

| did.

What | have put to you about these publicationsis not, of course, to suggest that there is anything

remotely to be criticised in engaging yourself with campaigning organisations on one side or other of
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the debate. But that your engagement consistently with such organisations on one side of the debate
isnot consistent with the degree of independence that you claim in your report.

A. | would maintain, by contrast, that | have had a consistent view of the economics of nuclear power in
general and, in particular, some issues at the back end of the fuel cycle, which | have consistently
expressed wherever it seemed appropriate to do so. | would repeat, and | am sorry to labour the point,
that | have not been involved in campaigning in relation to any particular issue either before this court
or inrelation to nuclear power in general.

Q. Canwe agree on aform of words which expresseswhat | take to be the obvious? | suggest this, that you
have on anumber of occasions written or published written material, published for organisations,
which are campaigning organisations, opposed to reprocessing and you, indeed, are yoursel f
opposed to reprocessing, as you say, on economic grounds.

A. | am not opposed to reprocessing on economic grounds as a matter of principle. Asamatter of analysis of
reprocessing, | have never found a convincing economic caseinitsfavour and it is possible that |
could find an economic casein its favour in the future. So far | have never done so.

Q. Let me cometo your work for the British Government, in particular the Performance and Innovation Unit of
which we have heard agreat deal. The Attorney General said this morning that you acted as adviser to
the British Government on nuclear matters. Isthat the way in which you would expressit?

A. | have acted as adviser to the British Government on nuclear matters on anumber of occasions, some of
which | am not at liberty to reveal at present, but on two occasions, both of which have now been
mentioned, | was a member of ateam that dealt with the Energy Review and specialised among other
thingsin nuclear power. Asl just said, | wasamember of a steering group of the Quinquennial Review
of the United Kingdom Atomic Energy Authority. | think those do constitute advice, sometimes on
nuclear matters, yes.

Q. Asamember of the group that worked on the Performance and Innovation Unit report, you were, were you
not, one of 23, assisted by 20 others, who were engaged in compiling areport on the basis of some 400
representations from interested organi sations?

A. These are matters of great detail. There were certainly of the order of 400 representations. The team that
prepared the Energy Review roughly speaking consisted of eight full-time people, | am not sure where
23 comes from, but | am not sure whether it is material.

Q. It comesfrom annex 3 to the report which the Tribunal hasin bundle 7 at page 108 and it lists 23 people

including your name.
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A. It may well bethat it lists 23 people. | would like you to take it on my immediate authority that

approximately eight people were mainly involved in the full-time production of the report.

Q. Out of the 400 organisations that made representations, many were commercial, including BNFL, and many
were, to use the term that you dislike, campaigning organisations or organisations with an interest in
environmental matters comprising private subscribers, including Gnreepeace, Cumbrians Opposed to
Radioactive Environment, Nuclear Free Local Authorities, Bringing Planet Criminals to Justice - who
may well bein favour of reprocessing - the Welsh Anti-Nuclear Alliance, Friends of the Earth and
many others.

Yes, that istrue.

The report itself made clear that the purpose was to be inclusive and consultative, did it not?

Yes, itdid, | am sure.

o » O >

What | suggest isthat your participation in the PIU report tells us no more about your independence on
these matters than does the participation of Friends of the Earth. Both have, no doubt, convictions
thought out and concluded, but they do not show us a degree of independence.

A. l'wouldliketo correct actually at least the implication of your last question. Inworking for the British
Government as acivil servant for six months as part of the Energy Review team, | wasrequired, and |
believe discharged my duty, to do exactly what it was that the Review Team was mandated to do. The
fact that there were other organisations, such as Friends of the Earth and others, Criminals, Climate
Change, | am not sure, who chose to make submissions to that Review seems to be an entirely
separate question that has nothing obvious to do with my employment by the British Government as
part of the Energy Review Team.

Q. Didit not occur to you, perhaps, that the British Government might want in this particular report to be
assisted by agroup of people who were representative of a spectrum of opinion?

A. | cannot speculate exactly on why the particul ar team was assembled as it was, no, | am sorry, it is not
possible for me to speculate on that.

Q. You stated, if | took your words correctly, when giving your evidencein chief, that without the excised

information (I took the words down) "a scrutiny cannot be done". Y ou may, if you wish, like to check

your words with your own report. In paragraph 1.1.1 of your second report, you state, "Ireland is
unabl e to assess whether there was an economic justification to the SNP unlessit has access to the
materials sought".

A. Yes, that is correct.
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Q. And you make the point repeatedly, see, for example, paragraph 3.1.1, "The UK countermemoria”, you say,
"contains an admission that without the information sought the economic case for the SNP cannot be
assessed”. Then at appendix B 1.1.1, you say "the United Kingdom has admitted that without the
information sought, the economic case for the SNP cannot be assessed”. That isyour view?

A. It cannot be assessed independently of those parties who have been allowed to see the relevant data, yes.

MR GRIFFITH: Dr MacKerron, could you just give us another ten seconds between answering the question or

THE CHAIRMAN: Yes, so we can find the documents.

MR PLENDER: | shall certainly do that.

THE CHAIRMAN: The problem isthat the Tribunal would like to follow the documents, so if you could pause.

MR PLENDER: Certainly, Mr Chairman, | was not intending that necessarily you would have to keep looking
backwards and forwards, but | shall go slower so that you can do so.

(Tothewitness) Y our caseisnot that Ireland could have put up abetter case, if it had had
access to the excised material, you say that Ireland is unable to assess whether there is an economic
justification.

A. Thatistrue, yes.

Q. Would you now like to look at what you said to the PA consultation? Look at tab 6, page 1. Hereyou
expressed your view at B. You stated "The provisional view of Ministers that the balance of argument
was in favour of economic justification appears to be incorrect. The confidence which Ministers have
in the evidence so far assembled should be very limited. We are able to state these conclusions with
complete confidence".

A. lamsorry, | said "confidence" not "complete confidence".

Q. l'am sorry, "with confidence". "We are able to state these conclusions with confidence despite the fact that
this most recent extension of the consultation process had not removed the overall criticism that
insufficient information is being placed in the public domain to render the consultation meaningful”.

A. Yes, that isobviously true.

Q. How do you reconcile your statement that Ireland is unable to assess whether there is economic
justification with your conclusions stated in 1999, "We are abl e to state these conclusions with
confidence"?

A. There hasbeen achangein 1999. In 1999 we had the PA report, which, in my opinion, was anot very

adequate report and we subsequently had further reports. Itisclearly the case that Ireland will have
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great difficulty in assessing the argument without the full requisite data. Y ou should be aware that the
conclusion actually saysthat the provisional view of Ministersisthat the balance of the argument is
in favour of economic justification appearsto be incorrect. There is no statement that it is definitely
incorrect. On the basis of the information then available, this seemed to me to be areasonable
conclusion.

Q. Isnot the position that in 1999 you reported to the PA Consultation not only that you could reach your
conclusion with confidence, but also that you could, on the basis of the published data available,
construct your own economic case?

A. Yes, | think that it isfair to say in thisrespect that it matters a great deal whether we are going to consider
all thecosts or not. If one considers all the costs as sunk that have been incurred so far, some 270
million or so, and allows them into the analysis, then it is absolutely plain that the plant is not justified
because the net present value of the future streams of income minus costs are on the various
consultants' reports lessthan that. A great deals depends- and | have to confess that | cannot
remember at the moment, but | think that it probably is the case that part of the argument in thisreport
to which you now refer took the argument that it was appropriate to consider those sunk costs for the
purpose of justification, though possibly not for economic analysis. But | am sorry you have the
advantage over mein that | cannot recollect everything that | said at the time, but | cannot at the
moment guarantee that | think it likely that it was on the basis of the assumption that one should have
concluded the sunk costs at that moment as well.

Q. Again, you will be aware that the argument that sunk costs ought to have been taken into account was
advanced by Friends of the Earth and that argument failed in the High Court?

A. | am certainly aware of that, yes.

Q. Sowe canleave at the moment sunk costs aside, but ook, | think, at your paragraph (i) on page 2. You say,
"We have constructed a business model of SNP following the PA methodology. Our analysis shows
that the price that BNFL must charge to achieve the breakeven caseisin the range of 2,052 per
kilogramme of MOX to 2689 per kilogramme of MOX". Then you say "Such prices are very high,
significantly higher than the prices, around 2,850 per kilogramme of MOX, that COGEMA have been
charging the German utilities. The utilities have been unhappy at such prices and it, therefore, seems
implausible that BNFL will be able to secure sufficient contracts to breakeven even at the price range
estimated in thisreport. If BNFL isthen forced to drop prices, it will need to secure alarge percentage

of the reference casejust to break even".
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A. | didfollow thetext, but, unfortunately, page 2 of my particular volume here is blank, but | do think that |
canfollow it.
Q. You can have my copy and check what you wrote.

A. Thankyou. Yes, | havenow readit.

O

Y ou were on the basis of published information to construct your own business case. Were you aware that
Ireland had made a submission to the Consultation?

| was not aware at that time that Ireland had made such a submission, no.

Y ou are now aware that Ireland did make a submission?

| am aware that a submission was made by Ireland, yes.

o > O >

And we find that, Mr Chairman, in the annexes to Ireland's memorial at page 140. Ireland refersto the fact
that there werein place firm contracts for only 6.7 per cent of the reference case, with letters of intent
or reservationsfor 11 per cent. It doubtsin those circumstances that further sufficient orderswill be
forthcoming. Y ou, indeed, make the same point at paragraph 11, page 553 of the bundle that | have
put before you.

MR GRIFFITH: Excuse me, did you say page 140?

MR PLENDER: | said page 140 of the annexesto Ireland's memorial. | should check on that.

MR BRADY: : Itisindivider 4 of the booklet that | referredto this morning.

MR PLENDER: It is page 140 at the top of the page: "To cover future costs BNFL says that the MOX plant

must operate continuously at 40 per cent of the reference case output which had been used in

analysis by PA Consultancy Group. However, it would appear that firm contracts are in place for only

6.7 per cent of such output with letters of intent or reservations for afurther 11 per cent".

Ireland makes that point and Mr MacK erron makes the same point, referring to the same
statistics at page 553 of the bundle that we have seen today. Paragraph 11, "In addition to the 6.7 per
cent contracted, DETR also states that 11 per cent is covered by less than intended reserved capacity
and 25.7 per cent - thereis atotal of 43.4 per cent as under offer or better, the remaining 56.6 per cent
of the reference case is defined as forecast.

Mr MacKerron, isit fair to say that you were both making the point, you and Ireland, asyou
say independently, were making the point that by reference to published data an insufficient
proportion of contractswere secured in your view to warrant confidence in the economic justification
for the plant?

A. That would be broadly true, yes.
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And the data, that isto say the proportion of the reference case covered by firm contracts by letters of
intent and those not covered was in the public domain.

Indeed, it was, yes.

That is so because the material s that were published in connection with various consultations included,
but were not confined to the PA and ADL reports?

| am sorry, at that time the ADL report had not been commissioned or published.

Well, at the period in question the material published was a PA report, together with other materials.

Yes, that isright.

And later the ADL report, together with other materials.

Yes.

There was published, in particular, a consultative document by the United Kingdom which gave the very
dataon which you relied?

Y es, indeed.

We have thisand Ireland has this, Mr Chairman, but | think that you do not yet haveit, but should have it.
May | simply give you for the moment a page reference?

If | can assist. The document, Mr Chair, isin Book 3 of Ireland's bundle of authorities at tab 21, a
consultation on the economic case for the Sellafield MOX plant and at the final page of that document

arethe very figureswhich are referred to. Tab 21, bundle 3 of Ireland's authorities.

MR PLENDER: Mr Chairman, | am reluctant to have you put out these documents. | have really made my point

A.

Q.

and Mr MacKerron has agreed that these data were published. They were put in the public domain.
The materials upon which interested partes could and did rely included, but were not confined, to the
PA Report; and particular statistics upon which both he and Ireland relied are those at tab 21 of
Ireland's new bundle, published by the Department for the Environment, Transport and the Regions.
May | take you to another point. Your evidenceto this Tribunal is, isit not, that BNFL's

customers are captive. You say that as a practical matter they cannot return the plutonium to their
customers or make use of other MOX fabrication facilities.

That seems to me to be practically the case at present, yes.

| was quoting - Mr Chairman, | do not ask you to look it up unless you wish to- Mr MacKerron's words
from hisfirst report, paragraph 1.3.19. | shall give some references simply for your note, gentlemen.
Paragraph 1.3.24 and in the second report 1.6.1.

It may be helpful, particularly to Mr MacKerron, if | now read hiswordsto him. "Customers,
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therefore, have only the current choice between buying MOX and having BNFL continue to store
their separated plutonium. In such circumstances, there is no competition at all in the market for
managing separate plutonium. Reprocessing contracts bind their customers to have their fuel
reprocessed and are watertight. This means that the customer's plutonium is essentially held captive
to the reprocessor; physically once the reprocessing has taken place and financially beforeit takes
place. Inother words, BNFL has acomplete monopoly in the market for managing separated plutonium
among existing reprocessors”.

Those were your words. Do you adhere to that view?

A. Yes, | adhereto the view because of the difficulty, indeed current impossibility, of transporting the

separated plutonium from the Sellafield site to any other location outside the UK and very probably
within the UK itself and, for those reasons, essentially, those people who hold the separated

plutonium at Sellafield are captive to BNFL.

Q. Would you now look at your publication at tab 9 of the bundle that | have given you today? | would like

you to read particularly - | shall read to you - parts of paragraphs 22 and 24. The context is- asisyour
heading - "Customer alternativesto MOX manufacture in the SNP". Y ou begin by saying that the
obvious alternativeis storage and you point out or contend that BNFL has a certain market power in
respect of storage. Then you continue at the end of paragraph 22, that "it is worth pointing out,
however, that the degree to which BNFL uses these factors to seek to persuade customersto sign
SNP contractsis likely to be tempered by its current concern not to cause afurther deterioration in
customer relations”. Unless you ask me to do so, | shall not read paragraph 23, but go on to
paragraph 24. "It isclear that arange of alternatives are in principle open to customers either
separately or in combination. These are as follows: (1) plutonium immobilisation. Several approaches
to managing plutonium as a waste are not emerging as serious options. Two of the present authors
have recently proposed that the SNP could be used to condition separated plutonium into aceramic
waste form known as low spec MOX. This hasthe attraction of presenting an alternative use for the
SNP, so that, even if the MOX fuel routeis not pursued, the sunk capital invested in the SNPis not
wasted. A similar approach to immobilisation but involving a purpose-built plant is being actively
developed in the US." The second possibility. "The return of plutonium to customersin separated
form. This alternative was practised prior to the furore surrounding a sea shipment of separated
plutonium from France to Japan in 1992-3." Thethird option. "Use of other MOX fabrication facilities.

These include the plant at Dessel in Belgium and at Katerash and Marculein France. The Marcule
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plant has the largest capacity and there are plansto extend this within the next few years. With
respect to plutonium not yet separated, thereis, of course, afourth possibility, renegotiate
reprocessing contracts. Thiswould enable the scale of the plutonium management problem to be
reduced significantly. Infact, it isestimated that only around 30 per cent of the spent fuel subject to
contract between BNFL and overseas customers has been reprocessed to date”. Y ou continue, "Given
recent events, it is anticipated that overseas customers will be actively reviewing these alternatives".

| thought it fair to read the whole of that to you. My question isthis. When it suited the
case that you are arguing to contend that there were anumber of alternatives, including the use of
other MOX fabrication facilities, that iswhat you said. Now that it suits your case to argue that there
are no alternatives, but customers are essentially held captive, that iswhat you say.

A. No, | do not agree with that interpretation. | think that it isimportant to note immediately two things.
Paragraph 24 saysthat it is clear that arange of alternatives are in principle open to customers and |
subsequently in paragraph 25 over the page say that it is anticipated that overseas customers will be
actively reviewing these alternatives. In relation to theimmobilisation alternative, which was put first,
because it seemed at the time the most attractive, the US Administration, since it has changed
Presidency under Mr Bush, has now abandoned its earlier research programme on immobilisation
technology and that routeis now lesslikely to be taken. Itistruethat | raised the question of the
return of plutonium as separated from all the use of other fabrication facilities, but it was not part of
my analysisthereto look at the realism of these alternatives, only to suggest that utilities would wish
to consider them. There was no statement that | can detect at the moment in those particular
paragraphs that says that these are realistic and genuine practical alternatives.

Q. Ifitwerenot arealistic or practical alternative, the statement that you make at paragraph 22 would be
wrong, would it not? Y our conclusion isthat BNFL islimited in persuading these customersto sign
SNP contracts, because there is arange of alternatives open to the customers. If there were no true
alternatives, then your conclusionwould have no basis?

A. No, | am afraid that | will not accept that. At that point in the text, the argument is about whether or notit is
likely that the customers of BNFL will be able to continue the existing practice of storing the separated
plutonium on the site and, clearly, that isin practice an attractive alternative for those customersin the
short term. | then say, | think redlistically, that, although BNFL has considerable market power in this
area, it will not wish to exploit it too far, because it wishes to obtain business from the same customers

in this or other areasin the future. That is one point. Separately | go on to analyse with colleagues at
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the time other alternatives that might occur to utilities should this alternative - and the preferred, as|
would see it - of continued storage prove to be difficult in the slightly longer term.

THE CHAIRMAN: It is6.30. We have been going since 9 o'clock. | am afraid that the Tribunal does not have
the endurance of this very impressive range of counsel on both sides. Could you conclude this
particular line of enquiry and then we will stop?

MR PLENDER: Mr Chairman, | had only one last question on this chapter.

Isit then afair reading of your paragraph 24 that you say that there is arange of alternatives
in principle open, one of the alternativesin principle open is the use of other MOX fabrication
facilities but, although that isin principle open, it isillusory because thereis no realistic prospect of it
happening?

A. Thatisfar anditisthe sameview which | hold now, and itisthis: utilitieswould be very interested, if it
were feasible, to use other fabrication facilitiesfor the plutonium that has been separated at Sellafield,
but it isnot realistic for them to suppose that they can. | note that what | say here in paragraph 25,
three lines from the bottom, isthat it is plausible that utilities could decide to seek to implement any
one or acombination of these alternatives, but | give no indication at that point as to their feasibility.
Had | been asked at the time, | would have said that the feasibility of using these alternative
fabrication facilities was slight, but | was merely setting out what the possible remotely feasible
alternatives might be. | do not see any inconsistency between the statement made then and the view
that | take now.

MR PLENDER: Gentlemen, | shall leaveit to the Tribunal to determine whether there is any consistency or
inconsistency between those statements and continue on a different topic tomorrow.

THE  CHAIRMAN: Thank you, Mr Plender. May | ask for the purposes of planning our schedule
tomorrow, could you estimate how long your cross-examination will take?

MR PLENDER: | am now one-third of the way through, and have got one third of the questions through in
about 45 minutes. | am proceeding fast, but | am conscious of proceeding fast at the expense of
members of the Tribunal. If | go alittle lower | will do it in an hour and ahalf or so tomorrow morning,

THE  CHAIRMAN: Thank you. Tomorrow morning we will commence with the continuation of the cross-
examination and then proceed to redirect and at that point Ireland will conclude the presentation of its
case, and then we will continue with the United Kingdom's case. But in view of the problems of
balancing the time | propose that we begin at 9 o'clock tomorrow morning and | look forward to seeing

you al then.
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