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09:16 1 Tuesdky July 2024 09:33 1 than come lower down in the running ord&nd Dr Miles
2 (9.30am) 2 will both pick up on the discussion yesterdaypondage
3 THE CHAIRMAN: Good morning, everyone. It's gomdsee you 3 but also develop the legal submissions.

4 for our last day of this hearing. 4 We will then have Professor Webb on ositlet

5 | see that Sir Daniel is at the podiume hve 5 spillways and intakes. We will have to see e

6  anew allocation of timing and presentatiargdday. 6 guestioning goes to Dr Morris and to Dr Milésmay

7 But | anticipate that, Sir Daniel, you'd likeperhaps 7 be that Professor Webb comes on a littledsltez or

8 give us an orientation for where we are hea@sidthe 8 that she's deferred to after lunch. In agngv

9 floor is yours. 9 | think it's likely that she will split her bmissions

10 SIR DANIEL: Thank you very much, Mr Chairman andmbers of 10 across the lunch break.

11  the Court. 11 Then | think we'll move to Mr Fietta, wil pick
12 Mr Chairman, | think the first order afdiness is 12 up on some of the question 35(a) issues.l Yecall
13 for me to introduce Mr Syed Ali Murtaza, wisdhe 13 yesterday we had Mr Fietta coming first ia day
14 Federal Secretary of the Ministry of Wates®eces. 14 [today], but we've concluded that it woulduseful to
15 I think he was unexpectedly delayed in Islaadawas 15 deal with the engineering and engineeringeiated
16 hoping to be here yesterday, but he's heeg/toYou 16 legal issues in one block, and then haveibtte:
17 will hear from him at the end of the day tadahen he 17 Then | will make some final closing subsions,
18  will make some closing remarks and will dtsonally 18 picking up on a number of the questionsybatasked
19 present Pakistan's final submissions. Sevelcome 19 but which | was unable to get to yesterday.
20 and introduction to you. 20 And then we will close with final subni@ss from
21 THE CHAIRMAN: Thank you very much for that inthaction. 21 Mr Murtaza.
22 It's a great pleasure to have you hare| am 22 That brings me to the two issues thaiskerwith
23 glad that you were able to make it for todag we 23 you preemptively at this point, in caseugeful for
24 look forward to hearing from you this aftesno 24 you to consider and for there to be an exghacross
25 25 the bar.

Page 1 Page 3

09:31 1 Second-Round Submissions Day 2 Gitient 09:34 1 The first one is that in the light-of think we
2 SIR DANIEL: Mr Chairman, members of the Courerehare 2 were heading in this direction in any everiiutin
3 two brief issues for me to address, and | ta@tain 3 the light of the discussions, the exchangés lagt
4 you very long from the microphone. The fissto make 4 week and yesterday, | think that we have caterd that
5 one or two observations about the scheme.v¥ gt it 5 there would be utility in having post-hearing
6 on the sheet, but just to say one or two lraefls. 6 submissions. We've identified a number ofifgoivhich
7 And the second is to raise two issues lwhveould 7 it is evident that the Court is interesteda would
8 ordinarily have deferred to the end of the, tay 8 like to hear a little bit more about, andihkhthese
9 I will raise them preemptively in case theyyrba 9 are issues which perhaps could not have begripated
10 useful for you to consider in your delibeyasi during 10 prior to the hearing; not on our side andh@es not on
11 the coffee break or over lunch, becausereyhave 11 the Court's side.

12 some bearing on how we go forward. 12 You didn't, for example, in your writtqnestions

13 Just having a look, first of all, at ueme, 13 to us, raise questions about Annexure Eise ra

14 we've got the same line-up as we had yestérdhe 14 questions about the methodology of calculatio

15 scheme that | presented to you yesterdayhewirder 15 Baglihar, and we did not have a sense neidgsbat

16 of appearance is slightly different. 16 those would be looming large in your enquig it

17 We do pick up, after my remarks, with@egory 17 seemed to us that there would be some itilitaving

18 Morris. He was due to come on yesterdayheuwtill 18 brief post-hearing submissions that addpshiaps

19 start off today. And Dr Morris will be addsing 19 amongst other things, the relevance of Anreefeuto the

20 general issues that he was intending to asldre 20 interpretation of Annexure D.

21 sedimentation, a number of other issuesd-naay also 21 | will start that process in my submissiat the

22 make one or two observations arising ouesfsrday's 22 end of the day. But as | will make clear whetart

23 discussion on pondage, but we'll see howgibes. 23 to address Annexure E, | am going to be giyou, if

24 We then propose to reorganise, as | was@ating 24 you like, a sitrep, orientating you towardméxure E.

25 yesterday, and have Dr Miles follow Dr Marrasther 25 But | will be disciplined and not speculatieer it
Page 2 Page 4
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09:36 1 comes to the interpretation of particplawisions of 09:39 1 absent. Because ordinarily, had the Refgya been
2 Annexure E, because we will need to go badkhane 2 here, there would have been a joining of arnim
3 a look at that. So that's one aspect thahagght 3 between the two parties perhaps on two oethre
4 might usefully be addressed in a post-hearing 4 occasions before we actually get to the enteof
5 submission. 5 hearing, two rounds of written pleadings drehtin the
6 The second issue is the difference between 6 room; whereas what we have been faced with,
7 Pakistan's calculation of pondage advanc&agtihar 7 unsurprisingly, is that the first time thagth is in
8 and in the present case. | think | addredssdt 8 fact a joining of issues is when the Cousddressing
9 some length on Friday, and Dr Miles will coameand 9 guestions to us. So inevitably this is pomtut
10 look at that in a little bit more detail noBut to 10 issues that would benefit from further elatioh.
11 the extent that you might find it useful atiyto 11 So that's the post-hearing submissiontpoi
12 have a piece of paper -- or more than justpiece of 12 The second point, just to put on youibaeative
13 paper -- which actually elaborates on thesdve 13 agenda, is that in the light, Mr Chairmarthefissues
14 happy to do so in a post-hearing submission. 14 that you raised last week about a prelimipangial
15 The third element that seemed appropicate 15 award, and of the exchange that we had atiressar
16 post-hearing submissions, if for no othesoeahan 16 yesterday, it also occurred to us -- anchidmaking
17 that this is very difficult to do on the hdosm the 17 this as a proposal but just raising thisreissue for
18 microphone, is some further observationen t 18 further engagement, if it would be usefuddoso --
19 calculation of pondage in the light of thau@'s 19 we considered that we should put on yourden
20 guestions. And | think, when one coverspidiges, 20 the possibility of more than one partial alvar
21 | think this has been the issue that's atidamost of 21 The Kishenganga arbitration obviously foaof
22 the Court's questioning. 22 decisions: there was the interim measureshemnd was
23 Then the other category may be: any ajhestions 23 the clarificatory decision, but it also hat
24 that the Court may identify, perhaps in therse of 24 substantive awards. There was the partiatdgwhich
25 the next week or the next two weeks aftehéeaing. 25 dealt with drawdown flushing, the big intetative
Page 5 Page 7
09:37 1 I know that you're going to be delibemtiomorrow, 09:40 1 issues and so on; and then there were issoes that
2 and it may very well be that, in the lightvdiat we've 2 were deferred to the final award, notablyrttieimum
3 said, you identify some issues that would ¢&ful to 3 flow, the environmental flow.
4 address. 4 Quite aside from the question of 35(a)ahdther
5 We will come on, perhaps at the end chypevhen 5 35(a) might be usefully carved out, we cateddy see
6 we deal with housekeeping matters, Mr Chairroader 6 that there would be both a reason and substant
7 your control, to address questions of timimgether 7 coherence, were the Court to decide thagXample,
8 there should be limitations of length or wieetthere 8 you would like to deal with some of the braade
9 should be any other considerations. Butuigho that 9 interpretative issues -- for example, theustaf the
10 it would be useful for you to have that thiolig mind 10 Treaty, perhaps the relationship of the Jreat
11 already at the start of the day; also fordason 11 interpretation issues, perhaps even sonfeafddiment
12 that insofar as some of these issues mayiartee 12 control issues -- in an earlier award, arfdrdag
13 course of the submissions of my colleaguésiitow, 13 some issues on which you would like to dedite
14 which would take them into this kind of témrd think 14 further, or you may even consider that yauire
15 it is likely that they will say to you thatbject to 15 further information in due course, such abgges on
16 your directions on post-hearing submissiarfgrther 16 pondage.
17 examination of those issues should be deféorthat. 17 And again | say, at the moment we arenaking
18 Now | should just say briefly at thisgstafor 18 an affirmative request to you on this, butweeild like
19 those who are perhaps less familiar withriational 19 to put this on your agenda so that you cathe
20 arbitral proceedings such as this, that peating 20 course of the day, reflect on it. And if yeauld like
21 submissions are not a novelty. In fact, 'teey 21 then to come back to this at the end of &ye when we
22 a commonplace, S0 we are not proposing @esting 22 have the housekeeping issues, that's soméhfsin
23 anything that would be unusual. And | thin&y are 23 we could address further.
24 not a novelty and are a commonplace perlmaps i 24 So unless you've got any questions for me
25 particular in circumstances in which a resigon is 25 Mr Chairman, members of the Court, on thigollld then
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09:41 invite you to call Dr Morris to the micitogne. 09:46 1 kind of pulls them all together so thatl yan see the
2 THE CHAIRMAN: Thank you, Sir Daniel. | think thevhat 2 successive and cumulative impact.
3 you've just said is very clear, very helpfutérms of 3 So the specification of excess pondagaaspis
4 our thinking through the course of the day iand 4 the first link in the chain which amplifiestibapacity
5 anticipation of the end of the hearing. |'ttmnk 5 to store water.
6 we have any questions for you right now int tegard, 6 Next, by selecting a tall dam strateggemember,
7 but no doubt it will lead to a further exchargefore 7 as opposed to smaller dams and longer turnedeh
8 the day is through. 8 successive depth increment below dead stéeagke
9 So if that's the case, then | think weraeely to 9 produces a large increase in controllableagmas
10 hear from Dr Morris. 10 a result of the following design decisions.
11 SIR DANIEL: Thank you very much. (Pause) 11 First, extend the headrace tunnel diyecto the
12 (9.44 am) 12 reservoir, instead of using a surface intakech
13 Submissions on General Engineering fssue 13 would separate the intake from the tunnebect.
14 DR MORRIS: (Slide 1) Good morning, members ef@ourt. 14 This then requires anti-vortexing submergeviti@n the
15 | would like to address you this morning ns\wer some 15 reservoir, which violates the highest-levékcia,
16 of the questions which were posed by the Qbis past 16 because your surface intake would be theekigbvel;
17 Saturday. 17 whereas a tunnel intake going directly tordservoir,
18 (Slide 2) So what | will do is we willdk at the 18 with an anti-vortexing depth requirementgcpig that
19 questions relating to the relationship betwsterage, 19 requirement into the reservoir instead of w&iveam of
20 outlets and the ability to manipulate flowsd to 20 the intake, violates the highest-level cidgter
21 introduce that scheme, the presentatiorssasitt 21 The next step is to place the orificéwpy
22 a brief overview of the impact of Treaty-cdizut 22 entirely below the intake, which again viekathe
23 design versus Indian designs as they redate t 23 highest-level criteria.
24 controllable storage. And the presentatidintiven 24 And finally, maximise orifice spillwayrdensions,
25 turn to addressing specific questions posetey 25 and thus its depth, by sizing it to passhlt- flood,
Page 9 Page 11
09:44 1 relate to flow manipulation, mitigationeshatives, 09148 1 the design flood, rather than sizing Iy dar
2 et cetera. 2 sediment management. And this also viol&tesrtinimum
3 (Slide 3) So let's start by reviewing @astthat 3 size criteria for outlets.
4 will influence controllable storage capacind that 4 As you see on the left, each of thoseessizely
5 basically starts with question 11(b), whichds 5 makes the outlets go progressively deepehaSically
6 "By contrast, if India's HEPs habitualgvie 6 what you're doing is you're stacking thesepmaments
7 low-level outlets, does the concern exist rdigas of 7 one on top of the other.
8 whether the active storage at these HEPq(isthe 8 Now, on slide 5 you can see the elevatapacity
9 level permitted in the Baglihar Determination; 9 curve that was previously introduced for Baali And
10 (i) the level advocated by Pakistan in this 10 on this curve, I've colour-coded each ofch@ponents
11 proceeding?" 11 that we've just addressed and what theiriboitibn is
12 Pakistan is concerned about the existehatt 12 to controllable storage capacity.
13 upstream storage, but it is considerablytteiged by 13 So first we have the operating pool, Whic
14 the outlets at a deep level which are incated into 14 according to the Neutral Expert's determamativas
15 the Baglihar design. There is a remarkaifilerdnce 15 32.56 million cubic metres. Then we have the
16 in the capacity of controllable storage wbemparing 16 submergence for anti-vortexing. We then hanaving to
17 the Baglihar configuration against the leasdociated 17 the left, the height of the intake itselgrfr the top
18 with a design approach which Pakistan unaledstto be 18 to the bottom. And then after that we héeedrifice
19 Treaty-compliant. 19 spillway, ending up with a spillway cresBas metres,
20 To better understand that, let's lockoate of the 20 for a total controllable storage of 209 raitli
21 design factors that cause the controllablage to 21 cubic metres. On the little graphic on thper right,
22 become dramatically enlarged under Indissgde 22 you can see how these things are verticaltsked one
23 approach. 23 on top of another.
24 (Slide 4) We basically have touched @s¢hand 24 Now, successful design approaches féacir
25 explained each of them in prior discussibnsthis 25 run-of-river intakes were well known 100 y&ago.
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09:49 1 However, India has opted to use a degigroach which | 09:53 1 ample opportunity to incorporate Treatgapbant
2 is more suited for storage reservoirs in its 2 high-level components into the design.
3 run-of-river plants. This means tall dam,mlegakes, 3 (Slide 8) Now, what are the consequentéd@a's
4 with the various components stacked verticalythe 4 design choices? By selecting a high dam hod s
5 little graphic shows you. 5 tunnel design approach, India has complictied
6 By situating the Indian components ongteviously 6 sediment management issues. They have net imad
7 presented elevation capacity curve, we caheeehis 7 impossible, but they have complicated it.
8 produces a controllable storage which isisies$ as 8 And in this regard, it's also importanteoall
9 large as the operating pool. Remember, teeating 9 that economical design does not mean leastesfgn.
10 pool is supposed to be limited. And yet cafgble 10 And furthermore, India's reliance on theoghsimed
11 storage, as a result of these design desjs®Brix 11 economical design for construction appeat$ono
12 times larger than the operating pool. 12 consider the operational consequences atslafdbeir
13 (Slide 6) Now, if we move toward a Treagmpliant 13 design decisions.
14 design that places both the intake and titievap at 14 In other words, economical design isist gteel
15 the highest level, we see that the resudtgaite 15 and concrete. You have a project, and yua t@a
16 different. Let's look at a Treaty-complidesign 16 design it, build it, but you also have torape it.
17 alternative for Baglihar which was developgd 17 So an economical design: if you go and brgally
18 Pakistan. This graphic was presented tqpyewviously 18 cheap car that uses lots of gas, high fust| its
19 by Peter Rae. 19 not an economical decision. The same thitigpower
20 Note that the spillway and the surfatake all 20 plants.
21 fall within the same range: they're not staickn top 21 In the previous presentation, | preseatealigh
22 of each other. You can see the spillwaysregeeen, 22 estimate of the annual cost of flushing 2ani
23 and to the right you see the elevation ofriteke. 23 tonnes of sediment from Baglihar, which ideld both
24 The intake isn't actually located at tha:stts 24 all the power which would not be generatezhbse of
25 actually perpendicular. But it's just shahvere as 25 the water used for flushing, which is notsgakthrough
Page 13 Page 15
0951 1 a graphic of the elevation in relationgbiphe 09:54 1 the turbines, both at Baglihar and dovesastr at Salal,
2 spillways. 2 which would not be putting high-concentratieaiment
3 (Slide 7) And what we will do now is welMbok at 3 coming out of a flushing reservoir throughtitsines.
4 the impact that this design alternative has on 4 And that cost came to about $18 million a yassuming
5 controllable storage capacity, as comparéddia’s 5 annual flushing, to achieve a sediment balaebgeen
6 design approach, which was shown previously. 6 20 million tonnes a year coming in, and flaghout
7 So if we use the Treaty-compliant desigpraach, 7 20 million tonnes a year of sediment.
8 we will arrange the components at their highesl. 8 Now, if we use a discounted cash flow ysis) and
9 On this graphic, on the right-hand side, yan see on 9 let's use a discount rate in the range of 5tfif%
10 the far right India's approach, which haskgstd 10 produces a present value of those $18 midligear of
11 outlets. And then adjacent to that, we see 11 cost in the range of $277-223 million forGay@ar
12 a Treaty-compliant design approach which higsest 12 analysis horizon. So this basically sayaoitild be
13 level for the intake, highest level for thelets. 13 economically justifiable to invest this ambah
14 And they're not stacked: they are basicalbupying 14 capital in today's construction to avoid $#diion
15 the same vertical space. 15 a year in additional costs.
16 So as you can see here, the rearrangerfidet 16 So when you look at the operational cgnerces
17 various design elements produces a much haeation 17 versus design economy for construction, gegational
18 for the spillway crest. And this higher elBon 18 costs have a very large impact, and cariyjusgry
19 reduces the controllable capacity by 98 anilli 19 significant design changes to avoid thoséscos
20 cubic metres: it basically cuts it almoshaif. 20 So to summarise, adopting a Treaty-camptiesign,
21 Now, this is just one design alternatiheye are 21 not only does it provide significant protentfor
22 of course other design alternatives. Eviemg /ou 22 Pakistan, but it also may make economic siemsedia
23 design a dam, there are multiple differestgie 23 if the operational costs are fully taken into
24 alternatives that the designers look at. tBist 24 consideration.
25 alternative shown here does demonstratétbe is 25 THE CHAIRMAN: Dr Morris, may | interrupt you juso ask
Page 14 Page 16

8 (Pages 13 to 16)

Trevor McGowan

Amended



ARBITRATION PURSUANT TO ARTICLE IX AND ANNEXURE G & THE INDUS WATERS TREATY 1960
Day 7 -- Hearing on the Merits, First Phase

Tuesday, 16 July 2024

0957 1 two questions, which maybe you're stilhgdo getto, | 10:00 1 through the maloperation of a reservoir --
2 but perhaps not. 2 intentionally, unintentionally, for whateveason --
3 On the issue of cost, do | understandectyryou 3 it's a question of degree. 1 live in the Bbeian, so
4 do see the concept of economical design exlinting 4 let's pose this concept within the framewdrk o
5 the issue of costs? 5 hurricanes.
6 DR MORRIS: Correct. 6 We can have a category 1 or category 2dame
7 THE CHAIRMAN: It's just you're making the poitat 7 that is consequential, is quite consequentéhd
8 it doesn't mean least cost necessarily takeso/the 8 speed of category 1 would be 80 miles an hwlich is
9 proper place for an economical design andtaai®on? 9 125 kilometres per hour. We go to a categorye're
10 DR MORRIS: There are two points here. 10 talking about 180 miles per hour, whichke i
11 First of all, as | think we've said befor 11 300 kilometres per hour. The differenceuseglarge.
12 economical design is basically economicalesithin 12 But both fall within the framework of creaiextensive
13 the context of Treaty compliance. So youtdave 13 damage.
14 an economical automobile that doesn't commyily 14 So while on one hand this will eliminatportion
15 regulations for safety, for gas mileage et¢@. So 15 of the storage, you can see it as like bmgpgour
16 economical design that is compliant. 16 hurricane category from a 5 down to a 4, redgta 3.
17 And number two, when India says it's pee#o 17 It doesn't eliminate the problem but it makésss
18 build it this way, this may not be takingoint 18 severe.
19 consideration -- and | haven't seen any ecigl¢hat 19 Does that answer your question?
20 they do take into consideration -- the cossequences 20 THE CHAIRMAN: Yes, that's very helpful. Thankuy.
21 of operations over a long period of time. 21 Dr Blackmore.
22 So it's two components: it's the econahiesign 22 DR BLACKMORE: Just going back to the net presetie
23 of a Treaty-compliant design, the economiaging 23 calculation. I'm just interested in whetheu've got
24 Treaty compliance in an economical mannet;taking 24 runner maintenance in there, through a chanipe
25 into consideration the substantial costsatat 25 cost related to the infrastructure itselfebese of
Page 17 Page 19
09:58 1 associated with sediment management. 10:02 1 sediment. So is that included in yourpnesent
2 I mean, sediment management does not fmrfree 2 value?
3 under any scenario. But what | want to poirithere 3 DR MORRIS: No. I have not looked at the altekmst
4 is that India is pointing its plants towartishing. 4 I've just said that flushing itself has a tigt.
5 It can be a very costly undertaking, juseimts of 5 Now, if you were to do this analysis dala
6 lost power, without considering any other sost 6 life-cycle analysis, you would of course lakvhat
7 THE CHAIRMAN: And my second question, it mightiiéo go 7 it's going to cost for flushing, what it's ggito cost
8 back to the slide that has the Baglihar-ccanpli 8 for sluicing. Under sluicing, you would hawvere
9 version of the dam (slide 6). There you go. 9 runner damage as compared to flushing, butvgid
10 And the question is this: assuming tloatlyad this 10 certainly have much less impact in termosf power.
11 type of dam at Baglihar, is the concern ddipamisation 11 So this is just to point out that thesfling can
12 still of great significance if the pondageeles set 12 be a very expensive operation. Becausek thiat
13 not at the level that Pakistan sought in Bagl but 13 India is saying that, "We're choosing an eounal
14 instead at the level the Neutral Expertrs&sglihar? 14 solution”, but they're focusing on the camgion
15 In other words, that differential in {hendage 15 costs, and | have never anywhere seen Ind@uat for
16 between what Pakistan sought and what the&xpert 16 the cost of flushing.
17 called for in Baglihar, assuming that you hatam of 17 So I'm just bringing this to your attentithat
18 this nature -- and we're looking at slide With no 18 you say it's cheaper to build, but that'saggly not
19 deep orifices, does that issue of weapoaisérgely 19 the whole story.
20 dissipate, or are you saying that: no,stilsof 20 DR BLACKMORE: Thank you.
21 deep concern? 21 THE CHAIRMAN: Very good. Thank you, Dr Morri®lease
22 DR MORRIS: I'm going to touch on this. Butinththat 22 proceed.
23 since you asked the question, maybe | caiy irup 23 DR MORRIS: Okay, I think we had finished witidel 8 and
24 right now. 24 we're now going to slide 9.
25 The weaponisation, or the impact to dérgam users 25 Slide 9 addresses question 16(a):
Page 18 Page 20
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10:03 1

Page 22

"Are low level outlets useful for sedint control 10:06 1 you will generate high velocities along émtire
2 without reservoir draw down? If so, when aod/?" 2 length of the reservoir.
3 Absent drawdown, if you don't draw dowipwa-level 3 DR BLACKMORE: Thank you.
4 outlet will only generate a scour cone immiztija 4 DR MORRIS: Okay, now we'll go to slide 10. Qimstl1(a):
5 upstream of the outlet, as schematicallytitaisd on 5 "Is it correct that this concern [of flow
6 the left, using diagrams which were previoyshsented 6 manipulation] turns primarily on the existente
7 in the Memorial and the site presentatiorise Jcour 7 low-level outlets? In other words, if Indi®lEPs have
8 cone is very localised and does not extengréfisant 8 no or relatively few ... outlets, is the camckargely
9 distance upstream, as has been amply provepdrgting 9 addressed?"
10 experience at many plants. 10 The capacity to control flows is not siyripmited
11 This type of outlet, without drawdown,yniee used 11 to the low-level outlets. It begins with gage, and
12 to maintain the area immediately in frontraf intake 12 it runs through the entire design approadetwis used
13 free of sediment, using sediment sluicesjtcah 13 by India, which in the end produces deeplanug:
14 draw both bed material and near-bed suspendéstial 14 low-level outlets. They are all relatediakd in
15 away from the intake. In contrast, sluiaivilj entail 15 a chain.
16 drawdown, but not necessarily below the dradhge 16 Because the largest danger to Pakistateizd to
17 level. 17 interruption of flows during the dry seasamg
18 So | think that answers the question aloowlevel 18 particularly during the spring -- Kharif 4apting
19 outlets. Any follow-up? Okay. 19 season, as long as the outlets are largglenoempty
20 (Slide 10) The next question we'll lodksa 20 the reservoir during the dry season, it bélpossible
21 a series of questions concerning flow maaijh on 21 to impose highly damaging flow restrictiomsvistream
22 the Western Rivers. 22 by timing the refilling of the reservoirs.
23 THE CHAIRMAN: Sorry, Dr Marris, | think there mint be 23 So if the concern is a large flood doveesn, you
24 a question about low-level outlets. 24 need to have very, very large outlets. Banéf the
25 DR MORRIS: Okay. Perfect. 25 outlet size is reduced to only that whichdsd for
Page 21 Page 23
10:.05 1 DR BLACKMORE: Sorry, can you just go backhat 10:08 1 sediment management during the low-floasse, they
2 slide (9), please. 2 will still be large enough to empty the resérv
3 Just listening to all the conversatioresl#st few 3 Thus, the reduction of the size of théiagi
4 days, when you've got a long reservoir, @aively 4 spillways to only the size needed for sediment
5 long reservoir, and you go down to drawdowsling, do 5 management provides relatively little benadainst
6 you remove most of the coarse sediment d@bthef the 6 the restriction of flow during the irrigatiseason.
7 reservoir? Do you remove the delta, or is pinetty 7 It would resolve the problem of being ablediease
8 much stuck there? 8 a huge flood downstream. But remember, thaoi the
9 DR MORRIS: If you flush using the highest disdes of the 9 primary concern of Pakistan. The main congethe
10 year, you can move the delta. 10 interruption of irrigation supply. And thuke
11 DR BLACKMORE: Okay. 11 problem with the low-level outlets is notreach their
12 DR MORRIS: The problem is that you don't gerigitalow 12 size but their depth. By sizing the orifagliways
13 very far in advance when that is going tasoc@nd if 13 to manage the PMF discharge, this necessaakges them
14 you are already at a high flow rate in theeriyou 14 not only larger but also deeper.
15 are very restricted in being able to draw mlevdeep 15 And just for the Court, when you havew-level
16 reservoir, because if the flow rates areadlyenigh, 16 outlet, you can't make it a long and skirone],
17 by emptying that reservoir you would creaie/aistream 17 spread out horizontally, because these gates)
18 flooding: you would amplify the flood. 18 start to lift them, they can get a little driboked
19 So for that reason, flushing projectsl ttenhave 19 and they can jam. So therefore, your lovelleutlet
20 the problem of accumulation of material ie tielta, of 20 orifices have to be square or taller thay tre wide.
21 coarse material. They tend to have thatlpnob This 21 You cannot have them wider than they are &di, you
22 is one of the ways that sluicing gets ardhadtl 22 have a specific limitation, in terms of pugjithe
23 Because in the Himalayan environment, youel¢lae 23 bottom up, by the geometry which is imposedhe gate
24 reservoir at a low level so that the flootiew it does 24 itself.
25 occur, the reservoir is already in a low lese that 25 Moving on to slide 11, and question 1:1(c)
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10:10 1 "Is this concern ..." 10113 1 So in reality, the operating schefig¢hese
2 The concern of flow manipulation: 2 reservoirs will see them at a low level athlikginning
3 "... altered by the existence of damsg¢ascade?" 3 of the Kharif season, and they provide doveastr flows
4 We did look at the Chenab cascade prelyioaisd 4 as a combination of release from storagetpks
5 it's presented here again. And as mentiametyiprior 5 inflow. And because there is this reliance on
6 presentation, the flow manipulation risk t&iBtan is 6 inflows -- especially during drought years wee the
7 [the] cumulative volume of India's controllalsitorage. 7 impact -- the irrigation situation becomesical even
8 It is not limited to a specific dam, becau¢he 8 in the command areas that are supplied b thes
9 dams along the cascade can be operated ordirated 9 reservoirs. So therefore, if the upstreamipudation
10 manner. 10 of inflows creates a drought situation, itruat be
11 And in fact, dams along a cascade forgoow 11 compensated by Pakistan's existing reservoirs
12 production are normally operated in a coaigid 12 So the presence of these reservoirs hwitzice
13 manner. The storage dam upstream makesesledich 13 already been drawn down at the beginningeof t
14 are run through the turbines at the storage ahd all 14 irrigation season, or at the very beginnireytare
15 the downstream dams. So the manipulatidheor 15 drawn down, it does not offer a viable miiiga
16 operation of a cascade as, you might sapgéesunit 16 alternative.
17 is a normal operating procedure. 17 THE CHAIRMAN: Dr Blackmore.
18 So to answer the question, the concevatdlow 18 DR BLACKMORE: So I've understood all of that,teank you.
19 manipulation is considerably heightened leyetkistence 19 What about groundwater at 1.25?
20 of dams in a cascade because of this cuveileiect. 20 DR MORRIS: Coming to that.
21 Moving to slide 12, and to question 12: 21 DR BLACKMORE: Okay, thank you.
22 "What is Pakistan's capability to mitegtie harm 22 DR MORRIS: Next slide (13).
23 of India either withholding or flooding theaters on 23 The greatest risk to Pakistan is therinpéion of
24 the Western Rivers in the light of the redtating 24 surface water supply. Some irrigated aress the
25 effect of downstream reservoirs and the cuantjue use 25 option of using wells to mitigate the lacksafface
Page 25 Page 27
10:11 1 of groundwater and surface water? Howvilies 10:15 1 water, but this is far from universallyadable.
2 capability changed since the Treaty was caled@ To 2 It's already been pointed out that thetrodtcal
3 what extent is this relevant to the proper 3 period is the Kharif, the spring irrigatiorasen, when
4 interpretation of the Treaty?" 4 virtually the entire irrigated area is beifgrped,
5 These are basically three questions. 5 and this is a period of naturally low water
6 So first let's talk about the storage mesies, 6 availability.
7 and we can talk about Tarbela and Mangla, wtén be 7 The canal system was originally set uméximise
8 theoretically used to release additional fleeveffset 8 acreage under irrigation; in other words,tpatwater
9 the interruption of inflow from upstream. 9 to as many people as possible. And the @igiesigns
10 Now, in reality, when you look at thetbigcal 10 assume that approximately one third of thd lsould be
11 operation and the operating schedule foethes 11 fallow; in other words, not irrigated in arfpeular
12 reservoirs, you see that they are alreadyaw level 12 year.
13 at the beginning of the Kharif irrigation sea. The 13 You have to remember that before theempintation
14 reservoir -- for instance, Tarbela -- is @ptpat the 14 of these irrigation systems, much of the avdzich are
15 beginning of the Kharif irrigation seasoro tBe 15 today irrigated were what they would callibalty
16 reservoir in Tarbela goes down at the same tihat the 16 "wasteland": it's land that -- scrubby vegieta
17 inflow is coming up, so that Tarbela basicatinpties, 17 camels and drought-resistant vegetation alaidifey.
18 and then the flow from the rivers comes upampensate 18 And this was completely changed by the intotidn of
19 for the now-empty reservoir being able to enedry 19 irrigation. So with the objective of maxiimig the
20 little additional withdrawals. 20 irrigation area and the number of people tdrefit
21 When we have seen drought events in Rakithe 21 from this, it was expanded in the largesa a@ssible,
22 spring flows are low. And this creates aisrior the 22 rather than optimising the flow on a moretau area.
23 irrigators because the reservoirs don't hiave 23 There is very little fallow land todaycithe
24 additional capacity to offset the low infloate 24 irrigation area has also approximately dadislace the
25 because they are already empty. 25 Treaty. And this results in restricted water
Page 26 Page 28
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10:17 1 availability to the irrigators, especialiyring the 10:20 1 considerable risk.
2 spring, when the flows are starting to comaung the 2 THE CHAIRMAN: Dr Blackmore.
3 reservoirs have already delivered their water. 3 DR BLACKMORE: I think I'd just ask you whetheryd add
4 Now, diverting surface water from one amea 4 the word "universal" in there. It's not auansal
5 another to mitigate supply interruptions gy 5 solution to -- like, we're talking groundwasgstems
6 shifting geographically the impact from oneaato 6 which are not going to be affected by a siekvehange
7 another. It's like robbing Peter to pay Rgok of 7 in supply, right?
8 a situation. You don't have the water, angostre 8 DR MORRIS: Mm-hm.
9 trying to mitigate a problem of supply intgtion by 9 DR BLACKMORE: So we've got an immense volume afer:
10 taking water away from areas that are already 10 100/200/300 cubic kilometres at least, pribadore
11 water-limited. 11 available. We do have the salinity problem.
12 Now, with respect to question 12, "How tize 12 So we do have some buffering that's alviail
13 capability changed since the Treaty was coleci?", 13 | take your point. But | think the issue ffioe was:
14 Pakistan has seen the number of wells beeegly 14 it's not universally available, but it is éable to
15 increased since the Treaty. They were amsimmponent 15 a significant number of irrigators.
16 of irrigation in 1960, but now number abodit thillion 16 DR MORRIS: Yes.
17 wells. In this same period, irrigated area 17 DR BLACKMORE: That's the only point | wantedrtake.
18 approximately doubled. 18 DR MORRIS: And | hope | didn't relay this wronig does
19 However, the option to mitigate by inciag 19 have mitigation potential, but it is not #wéution.
20 groundwater pumping is not available to edba 20 Is that ...?
21 because not all fields are watered by welisd as 21 DR BLACKMORE: Yes.
22 a rule, even those areas that do have whedls, 22 DR MORRIS: Okay, perfect.
23 groundwater quality tends to be inferiornd & some 23 DR BLACKMORE: I just wanted to get to the pdinat it's
24 areas is quite inferior -- to the qualitysafface 24 available, but it's not universal.
25 water with respect to irrigation use. Ang ik the 25 DR MORRIS: Exactly. Itis viable, but it's raft
Page 29 Page 31
10:18 1 problem of salinisation, which is a ratbevere 10:21 1 sufficient scale to solve the problem.u¢an't just
2 problem throughout the Indus Basin. 2 say, "I'm going to turn the surface water od a
3 One of the unfortunate consequences of the 3 I'll just cover everything with wells".
4 increasing well count has been that we're sesing 4 (Slide 15) Relevance of mitigation to Theaty.
5 over-draughting of groundwater, which resints 5 This continues question 12:
6 significant lowering of the groundwater tabknd 6 "To what extent is this relevant to thepgar
7 we're also seeing deterioration in groundweetity . 7 interpretation of the Treaty?"
8 The groundwater system is actually susthby the 8 The proper interpretation of the Treaty is
9 seepage of high-quality surface water intcetipaifer, 9 a question which will be addressed by thel legsn.
10 through the bottom, of earthen canals. Csepage is 10 But from an engineering perspective, | caftdr
11 a primary source of recharge. So this maken 11 a couple of thoughts.
12 Pakistan's groundwater supplies highly degetnoin 12 First, the Treaty is structured to impdesign
13 canal water. So an interruption in canakwatipply 13 criteria on India to sustain hydrology of twsvs
14 does have an impact on groundwater. 14 entering Pakistan, and to minimise potettial
15 Of course, the groundwater storage gelaompared 15 manipulate these flows to the detriment ef th
16 to the storage in the surface reservoirg.tigy do 16 downstream riparian.
17 not have the capacity to say, "We'll turnghdace 17 The Treaty's limitations are not measagginst
18 water off and we can supply everything frawugdwater 18 Pakistan's ability to mitigate a non-comgliction by
19 wells", because not all fields have wellsilaée, and 19 India. And if this were so, it would be agius to
20 the well pumping is not sized to completelylace 20 saying: I'm going to judge a thief who's rtlthings
21 surface water. 21 from my house, but the judge will mitigateith
22 So therefore, the mitigation potentiatedfing on 22 judgment to the extent that the victim of ihigbery
23 wells in lieu of surface water is not a vebl 23 has the funds to replace the stolen goods.
24 mitigation alternative. In other words, yaan't rely 24 So we can't say that the fact that Pakisan
25 on that to eliminate that risk: there id stil 25 mitigate this to a certain extent should camteethe
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10:23 1

Page 34

interpretation of what India is alloweddmunder the 10:27 1 is consistent with this operational petiAnd it's
2 Treaty. It's like saying that India can, iftstance, 2 also consistent with the region's hydrologyces most
3 do things cheaper, but there will be downstrea 3 of the runoff is generated from higher elewadi
4 consequences which will have to be borne lhysEm. 4 Remember, the precipitation is much highéh@
5 Pakistan has neither the surplus watethor 5 mountains -- winter snowfall -- than it is dow the
6 mitigation alternatives needed to avoid vexsneging 6 watershed.
7 consequences were irrigation supplies to teerimpted. 7 The total capacity of all Chenab storagekes
8 They can mitigate to a certain extent throwghs, but 8 authorised by Annexure E, paragraph 7 is 2ro@iin
9 you cannot avoid very damaging consequengad.this 9 cubic metres; that's 1.7 million acre-feehisTis
10 is what we have seen when they do have dtoilngth 10 equivalent to about 9% of the mean annual #bthe
11 there are many, many farmers -- and itewat the 11 Dhamkund gauge, which is located just belagliBar.
12 newspapers, the multiple and severe probderdsrop 12 So in relation to the total flow of theer, the
13 losses that are caused by the unavailabflisprface 13 storage capacity is rather limited. But beegthese
14 water. 14 dams are in the upper part of the watergheg,will
15 (Slide 16) Now we'll go to question 9: 15 be capturing much more than 9% of the meanairlow
16 "What effect would it have on Dr Morg&nulation 16 at the storage dam location upstream. Bustitgives
17 if the potential storage or the allowancstofage 17 you an idea of their impact with respecti®total
18 pursuant to Annexure E were taken into ac®un 18 river flow.
19 And of course Annexure E relates to theage 19 (Slide 17) Now, of this 2,098 million ¢almetres
20 plants, which allocates a certain storagenaelto 20 of storage capacity that is available todndider
21 India, independent of whatever they do with t 21 Annexure E, only 108 is currently under depeient:
22 run-of-river plants. 22 that's at Pakal Dul. However, the combimatibsteep
23 The flow manipulation model that was jwasly 23 river slopes and narrow valleys results ialn
24 introduced conceptually examined the potkimipact of 24 reservoir volumes moving upstream.
25 managing 400 million cubic metres of capaizity 25 For example, at Pakal Dul, the depth fthenbottom
Page 33 Page 35
10:25 1 interrupt the flows released below Baglibam. With 10:29 1 of the reservoir to the top of the fulhdage level is
2 that simulation, only 130 million cubic metafghe 2 123 metres. At Baglihar, it's 130 metres.tt®oe's
3 total controllable capacity is located atftadal Dul 3 not much difference in depth at the dam. Wetause
4 storage reservoir, which has an assignedtimage of 4 Pakal Dul is on a much steeper section ofitlee,
5 108 million cubic metres. The controllablerage is 5 narrower valley, the gross storage volumead@PDul
6 larger than live storage because the confiella 6 is only 130 million cubic metres versus 408aglihar.
7 storage is being calculated from the sill at®n of 7 So approximately the same height, but maylggifiga has
8 the low-level outlet, not over the defined apieg 8 two and a half times as much storage.
9 range, as defined by India. 9 When we review the conditions in the Clena
10 Continuing to use the Chenab as an exagriig 10 watershed, it suggests that it would be metg
11 Chenab Annexure E plants are located in piperu 11 challenging, and probably not practical,|falia to
12 watershed, either on tributaries or on therab Main 12 develop the full magnitude of this allocaséatrage.
13 above Naunut. Naunut is about 3 kilometpsdraam of 13 However, if India were to develop, say, addil
14 the Kiru Dam, which we saw schematically shawer in 14 storage equivalent to four times Pakal Dorl af total
15 [slide 11]. You can see Kiru Dam upstreanthen- 15 controllable storage of 5 times 130, equal to
16 it's right here (indicating). So about Dhkiletres 16 650 million cubic metres, within their AnneglE
17 upstream from there, they can start buildtogage 17 reservoirs, the ability to impair water delres would
18 dams. And of course Pakal Dul is on a tebut 18 be increased significantly.
19 The normal practice is to use upstreamage dams 19 Combining the allowed storage plus cdiatote
20 to deliver regulated flows to the downstream 20 capacity throughout the cascade, a conttelladdume
21 run-of-river plants, thereby generating aiteigd 21 on the order of 1,000 million cubic metrem-ether
22 schedule at the storage dam's power plasttipéu 22 words, 1 cubic kilometre of water -- might be
23 downstream run-of-river power plants. SoTtreaty's 23 envisioned, of which about half of this woblzl
24 requirement that the storage reservoirs dxeepl 24 authorised storage and the remaining halidvoe
25 upstream, either in tributaries or on ther@heMain, 25 additional controllable storage producedHhayise of
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Page 38

deep spillways. 10:33 1 certainly there.
2 If we look at this impact, we could arpiie that 2 PROFESSOR BUYTAERT: Thank you.
3 it would more than double the period of watgpply 3 THE CHAIRMAN: Dr Morris, | have a question for yo And
4 interruption as compared to the prior simalati So 4 maybe | will observe, for both you and thesoth
5 more storage capacity, a longer period dusihigh the 5 speakers, that if you begin speaking beforeeve
6 supply can be interrupted downstream. 6 finished asking the question --
7 (Slide 18) So in closing, | would justdiko make 7 DR MORRIS: Oh.
8 a couple of final -- 8 THE CHAIRMAN: -- it presents a problem, partialyafor
9 THE CHAIRMAN: Dr Morris, before you close, | thirwe may 9 the reporter, to capture the question inrduastript.
10 have some questions on what you've just stiscl 10 So although you may have the answer atphaf frour
11 DR MORRIS: Sure. 11 fingertips, 1'd encourage you to wait untd've
12 THE CHAIRMAN: Professor Buytaert. 12 finished speaking before you begin speaking.
13 PROFESSOR BUYTAERT: Thank you, Dr Morris. 13 With respect to my question, you providethe
14 | think two slides ago -- you don't haweyo back, 14 calculations relating to the total storagsilable on,
15 but you mentioned this value of 9% of the maanual 15 say, the Chenab. As | look at Annexure Earitat
16 flow. 16 paragraph 7 table, my understanding is thdtave
17 DR MORRIS: Yes. 17 a column of "General Storage Capacity" ard the have
18 PROFESSOR BUYTAERT: Of course, the critical péffiere is 18 a separate column of "Power Storage Capamity'then
19 the dry-season flow. Do you have an applieciaf 19 a third column of "Flood Storage Capacity"dach of
20 what percentage of the dry-season flow tloisley 20 the river components, essentially.
21 constitute? 21 And my question to you is: am | correct i
22 DR MORRIS: | will have to get that to you. Incealculate 22 understanding that these are cumulative t&sin
23 it easily, but | don't have it on my head. 23 paragraph 7? The general storage capacitide
24 PROFESSOR BUYTAERT: My gut feeling would be thahight 24 added to the power storage capacity ancetfidhd
25 well be pretty much the entire dry-seasowfl&o that 25 storage capacity for each of the relevaetrsilisted,
Page 37 Page 39
10:32 1 order of magnitude you would agree with? 10:35 1 to get a grand total storage capacityeaehd of the
2 DR MORRIS: It would be quite large. Rememberttenother 2 day?
3 simulation, with 400 million cubic metres, a@ 3 DR MORRIS: The answer is: yes and no.
4 showing that you could interrupt the flowliret 4 First of all, the flood control storageslu not
5 February/March period for nearly a month.if$e& go 5 be counted with the other two, because flaudrol
6 to a larger capacity -- for instance, 1,00Mioni 6 storage is a temporary storage.
7 cubic metres instead of 400 -- we could pribab 7 For instance, there are flood control déras
8 anticipate an interruption for about two manth 8 consist of a large dam and an orifice spillwéth no
9 PROFESSOR BUYTAERT: Thank you. 9 gates at the bottom: it's just a hole in thion of
10 DR MORRIS: It's not quite that easy, becausmofse the 10 the dam, and it's designed to accumulateraatethen
11 storages are at different places in the sla¢el. And 11 allow the water to be released. So it's nimobable
12 again, that's why | say this is a concephadel. But 12 storage, so it doesn't count as storage#mbe used
13 it gives you the idea of the potential magiet of 13 for any beneficial use. And flood controbfscourse
14 impacts. 14 also beneficial to Pakistan, to the exteait th
15 PROFESSOR BUYTAERT: Okay. Given that you caltad it 15 downstream flooding is reduced.
16 with 1,000 million cubic metres, given thae t 16 The other two: it is cumulative, the eliéintiation
17 potential is twice as high, that obviouslywddfurther 17 being between that the general storage o§edas
18 increase the time period. 18 a variety of things it can be used for, wherthe
19 DR MORRIS: Correct. So we have the potentiahfot of 19 power storage is only for power production.
20 risk to Pakistan with the existing conditiamjich was 20 THE CHAIRMAN: So when | look at something likestJhelum,
21 simulated in the model. | shouldn't sayseng", 21 excluding the Jhelum Main, and it has therons,
22 because it's existing plus under-construction 22 you're saying that the design of the stoveapl does
23 reservoirs. So this is the condition whigh pvevail 23 or does not allow for a maximum capacitylbfreee
24 at some not-too-far-in-the-future point. Bwg 24 columns?
25 potential to make it considerably more protatc is 25 DR MORRIS: No, it allows for the maximum capgdit the
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10:36 1 power storage plus the general storagel tie flood 10:40
storage would be, for instance, this floodtksarge

1 And all of that is just to lead to tieestion of:
2 2 if that's correct, if India is entitled to lmlistorage
3 capacity that is mentioned in the Treaty. 3 works that could have that capacity -- anddasstand
4 THE CHAIRMAN: Very good. That's helpful. 4 your point that practically that may not begible --
5 Now, you -- 5 but if they could have that capacity of steragpes
6 SIR DANIEL: Mr Chairman, | wonder -- this is notdo 6 that give us any insights into or perspeabivehe
7 anything other than perhaps make a perhapfihel 7 issue of the pondage at the Annexure D hyelctréd
8 8
9 9

observation. plants?
There are, of course, in paragraph 2 efeXare E, In other words, it seems like a very bigpant that

10 the definitions of all of these phrases, thieg will 10 they are able to store under Annexure E apared to
11 make it absolutely clear what the relatiopéhi for 11 what we've been talking about in terms ofpibiedage in
12 example, between conservation storage cgawitpower 12 Annexure D.

13 storage capacity and general storage caauitflood 13 DR MORRIS: Okay. | would like to address thmat i
14 storage capacity. 14 two points.

15 So | just point this out because Dr Momiay be 15 First of all, what we have seen to dafarge

16 responding to your question in the lightisfdlides, 16 run-of-river plants. We have seen very kuit
17 but we can't lose sight of the legal inteadien 17 development within the allocation of storagech is
18 that's given on the face of the Treaty. 18 given to India.
19 THE CHAIRMAN: Thank you, Sir Daniel. Yes, I'nuite aware 19 The second thing that | wanted to juster@ear is
20 of those definitions, and they are quite foglp 20 that when I did my calculations, the flooorage is
21 Dr Morris had provided particular numbershanslides 21 not included.
22 that were representing particular storagecigp 22 THE CHAIRMAN: Fine.
23 within a particular river system, and | wasy 23 DR MORRIS: Okay. |thought | had another thaught
24 trying to clarify where those numbers wenmmicg from. 24 it's ...
25 I won't ask you to do the math now, Dmrii4g but 25 THE CHAIRMAN: Okay. | was, | suppose, just prap
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10:38 1 when | add up the numbers in the gentoedge 10141 1 a little bit about whether the magnitutithat

2 capacity for these various rivers, | get tmsthing in 2 Annexure E storage gives us any insightsvirtat was

3 the nature of 1,540 million cubic metres. ®tet 3 being thought about for levels of pondage mméxure D.

4 sound like it might be correct? 4 But perhaps you don't have thoughts on that.

5 DR MORRIS: On the Chenab -- and | don't have ftont of 5 DR MORRIS: | don't know what was in the mindstef people

6 me here -- if I'm remembering correctly, thees 0.6 6 drafting the Treaty. | know that it was atemtious

7 of power, another 0.6 of power, and 0.5 ofegal for 7 process and that they arrived at certaiss, ¢e! it,

8 a total of 1.7 million cubic metres; whichheonverts 8 compromises.

9 over into 2.098 cubic kilometres. 9 But with respect to pondage, you also need
10 THE CHAIRMAN: Yes, | won't pursue the matterthink 10 remember that pondage is a first step inctiaén of
11 you're focused on the Chenab -- 11 design decisions that produces the very large
12 DR MORRIS: Yes. 12 controllable storage. Remember, in the ofise
13 THE CHAIRMAN: -- and that is perfectly fine. 13 Baglihar, the pondage is a first step whétlthe end,
14 | think | was just noting that the overahgnitude 14 ends up with a controllable storage of shet
15 of general storage capacity, if | convertegpprly 15 pondage.
16 acre-feet into cubic metres -- which | mayheve done 16 So we can't step back and say: well, agad
17 properly, but if I did do it properly -- weach 17 because it's a small number, it's not imparta
18 something like a general storage capacig} aff 18 Because what we're seeing is pondage isrshérfk
19 these storage units of about 1.54 billionicuietres; 19 in a chain that amplifies, amplifies, amplfithe
20 and then for power storage capacity, a tftal 20 storage volume, so our controllable storageimes very
21 1.97 billion cubic metres. And let's juss@se that 21 large.
22 I've added those up right. When you thek &idghe 22 So in that respect, | would say that jpoied even
23 grand total storage and power capacity, vgeting 23 though it looks small, is very significant.
24 upwards of 3.5 billion cubic metres, whickrss like 24 THE CHAIRMAN: That's helpful.
25 a big amount to me. 25 Do you know, coming from an engineeriegspective,
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10:43 1 how difficult it would be to transform gdroelectric 10:46 1 us, but it's just a question in the bdakpmind. If
2 plant that falls under Annexure D into a pluait 2 India knows that it's having difficulties wiFrakistan
3 would fall under Annexure E instead? Annextidoes 3 with respect to Annexure D matters, includangel of
4 allow for power storage capacity; arguablyeis 4 pondage and so on, is there any reason wipycthadn't
5 differing constraints that might be more fanatle to 5 simply switch over to Annexure E and do laygbk same
6 what India might want to do. 6 thing that they are seeking to do in a matirarwould
7 Is there an interchangeability betweesehe 7 be regarded as perhaps Treaty-compliant?
8 two plants? 8 DR MORRIS: From me, speaking as an engineeggitns
9 DR MORRIS: To a certain extent. 9 logical to do that. But I'm sure there'staofoother
10 Let's use Baglihar as an example. Reraerab 10 things that go into that decision which Indd know.
11 I mentioned, that Pakal Dul and Bagliharadreut the 11 THE CHAIRMAN: Very good.
12 same height of dam. Pakal Dul is storaggliBar is 12 We do have a question 10 that plays amesof
13 classified as run-of-river. 13 these issues with respect to the switchabairred
14 If | were to change and design Baglitsaa atorage 14 for Kishenganga. | take it that's not a péstour
15 dam, first of all, | would consider that Iguing to 15 presentation, and we'll come to Sir Dangb. we'll
16 have deep drawdown, because to have stdriages to 16 hold off on thoughts about that.
17 draw the water down to release the stor&gethat 17 Any other questions from ...?
18 means that my intake for my power intaketbag down 18 Dr Blackmore.
19 deep. Solcan't have an intake at the teegiit 19 DR BLACKMORE: I just want to take the Annexure D
20 currently is; it has to move down. Whictcobirse is 20 conversation just a little bit further, jgstthat
21 what they've done at Pakal Dul: the intake is 21 | understand it.
22 established based on the lowest operatirgg ie¥he 22 So in a storage dam, you elevate ita,t®
23 reservoir. 23 100 units of elevation, 100 metres. Buiftarge
24 So | don't remember the numbers, butagtiBar the 24 part of the year, you're going to use thabsgfe at
25 operating range is like 4 metres; and at IF2i& it's 25 some stage, and very difficult to recovenite you go
Page 45 Page 47
10:44 1 probably -- | can't remember off the tbpg head, but 10:47 1 into the dry season. So what you've tradies:
2 it's probably maybe 60 metres. So you hawera 2 you've lowered your storage, because youhage t
3 substantial difference in the range. 3 storage for power production in whatever way gee
4 From the intake down to the power pldrg,dnly 4 fit; but then you're going to run your storage much
5 difference is that you would select your togsi to 5 lower level, and may have traded off 60 metfdsead
6 operate over a wider range of head, as opgosed 6 at your turbines for all of the dry seasormraose you
7 selecting a turbine to be optimal at a vanjtéd 7 can't recover it.
8 range of head. 8 So there's a very large economic penattyhiat
9 And of course within the dam, you would no 9 configuration vis-a-vis if you ran it as rufiriver
10 necessarily have to have your flood dischatglets at 10 dam, where you're forced to run it higherymut get
11 a low level; you could keep them up on tBpt you 11 the benefit of the head. And as you knowrgnis all
12 would have to put your sediment managemetietat 12 about the amount of head you can run thrauginbine.
13 a level which is corresponding in relatiopstoi your 13 So I'm just wondering whether it's a-selfrecting
14 lowest drawdown level. 14 issue. The economics won't be as attraftiive
15 So basically the modifications are, | ldagay -- 15 a storage dam because once you you've Letestahage,
16 let's call them minor within the overall seteeof 16 you have also used a significant amount afl v your
17 things. Your tunnel alignment of courseamg to be 17 plant.
18 a little bit different because your intakéoiser. 18 DR MORRIS: When you talk about the storage dgms need
19 But these are not a big deal. 19 to remember they're in a cascade. For iostan
20 But there also comes back -- and sine¢uthnel is 20 Pakal Dul will discharge directly into theseevoir for
21 already constructed at Baglihar, you canhahge that 21 Dul Hasti. Dul Hasti will discharge its timb
22 plant once it's built, because then you wbaleke to 22 immediately upstream of Ratle. Ratle dispbsithen
23 relocate the intake to a lower level. Arat'th 23 immediately downstream into Baglihar, whicldrn gets
24 certainly not trivial. 24 picked up at Salal. So we have Pakal DulHasti,
25 THE CHAIRMAN: It may not be relevant to the issbefore 25 Ratle, Baglihar, Salal: five plants.
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10:49 1 So part of the economic considerasiohow am | 10:52 1 sediment management problems are of itsroaking: it's
2 going to operate this storage not just atinsy f 2 the result of their design choices; it dods no
3 plant, but to operate through the entire cesea 3 originate in the requirements of the Treafpu can
4 Because the water which is released upstréaoucse 4 develop projects in compliance with the Tredhdia's
5 flows downstream and can be picked up byall t 5 design simply has gone another direction.
6 downstream plants. 6 Thank you, gentlemen.
7 So you would normally fill it up, and iowid be 7 THE CHAIRMAN: Professor Buytaert.
8 full, let's say, at the end of September. fah 8 (10.53 am)
9 September on, if | was to operate the systeimy nd 9 Questions from THE COURT
10 maximise my benefits, | would run the plaoit as 10 PROFESSOR BUYTAERT: Thank you, Dr Morris.
11 a baseload, but | would run it during thekpeghours 11 So you discussed at slide 9 low-leveletait
12 at near full capacity. You are probably gdimhave 12 without drawdown. And in your presentatiast eek,
13 one of your turbines out of service for mamance, so 13 you mentioned density current venting. Ctbascome
14 you're going to have n-1 turbines availabklaour 14 into play here? You didn't mention it helethat
15 plants. And | would arrange my releaseabltcould 15  also an option, to use low-level outlets with
16 produce full power, or near full power, dgrsome 16  drawdown?
17 period of hours at all the plants. 17 DR MORRIS: Yes, | should have put that on. Ttmyld be
18 And gradually, over the period of morithsuld be 18 used for turbidity current venting.
19 doing this, as you correctly indicated, | \ddoe 19 PROFESSOR BUYTAERT: Thank you. That's all.
20 losing power at Pakal Dul, the upstream geoant, 20 THE CHAIRMAN: Very good. | don't think we haaay other
21 but all the other plants would be operatirnigla 21 questions for you, Dr Morris. So thank yemvmuch
22 head. So as a result, by the time | gée¢tis,say, 22 for your presentation. It was very helpful.
23 April, my reservoir is empty and | can stbe refill 23 You had several metaphors: you threwdarection
24 process. 24 from hurricanes to thieves to Peter robbiagl P
25 DR BLACKMORE: Thank you. 25 I think very helpful in explaining the poirytsu were
Page 49 Page 51
10:51 1 THE CHAIRMAN: Very good. Thank you, Dr Masri Please | 10:54 1 trying to get across. Thank you.
2 proceed with your presentation. 2 DR MORRIS: Thank you. It's been a pleasure.
3 DR MORRIS: Okay. To summarise, | just want tavkeyou 3 THE CHAIRMAN: So | believe at this point we areitg close
4 with a couple of thoughts. 4 to our break. I'm thinking we might go ahead take
5 (Slide 18) First of all, sediment manageime 5 the break, and come back in a half hour aard gp
6 strategies were being employed at run-of-nlents 6 with Dr Miles.
7 100 years ago. And while the Himalaya dodséd have 7 SIR DANIEL: Thank you, Mr Chairman.
8 high sediment loads, India has decided tocaaprthe 8 THE CHAIRMAN: Very good. So let's reconvene &t2b.
9 problem of operating its run-of-river planssifthey 9 (10.54 am)
10 were storage plants, incorporating deep ésta&ven 10 (A short break)
11 deeper large capacity spillways, and devetppi 11 (11.24 am)
12 a physical setup that's tailor-made for sedim 12 THE CHAIRMAN: Alright, I think we are reassemblel see
13 flushing, not sediment sluicing. 13 that Dr Miles is at the podium. So pleaseged with
14 India has avoided implementing provenafiriver 14 your presentation.
15 strategies that permit sediment managemeanipliance 15 Submissions on pondage
16 with the Treaty's highest level and minimupe s 16 DR MILES: (Slide 1) Mr Chairman, members of @wurt, it's
17 requirements for intakes and outlets. Thngia has 17 again a pleasure to be before you. In myn@sions
18 selected designs that lend themselves toifigswhile 18 today, | will be addressing the legal aspetthe
19 making it more difficult -- though not impdss -- 19 Court's questions regarding the calculatfonaximum
20 to manage sediment by other proven meand.with 20 pondage under paragraph 8(c) of Annexure D.
21 respect to that, | would again recall thexepla of 21 (Slide 2) So getting right to it. | poge to deal
22 Kali Gandaki, which handles double the sedirtead 22 with the matters as follows.
23 that we have at Baglihar, and it is handiiva 23 First -- | should have mentioned | wopéddealing
24 successfully. 24 with this -- | will be dealing with the Colarsole
25 Now, this leads us to the final thoudinttia's 25 question on freeboard -- that's question hibpefully
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11:25 1 drawing a line under that and giving tleen€what it 11:27 1 Now, in Pakistan's submission, wetet\go answers
2 needs to commence its deliberations on tipat.to 2 to this question: one based on answeringukstipn as
3 Second, | will turn to the question of dage. The 3 posed, and another on clarifying what Pakibtieves
4 Court's questions on these matters are adandbe 4 is the premise behind it.

5 order in which they arose, | believe, in tbarse of 5 So the first answer: to take questiontifdce
6 my earlier submissions, but I'll tackle them 6 value, it essentially asks whether, in the ads
7 thematically. 7 an ungated spillway, fusegates, flashboardsoptogs
8 I'll first deal with some quick questiamgarding 8 can be considered an integral part of the &ERyN.
9 Pakistan's interpretation of the Treaty priowis that 9 Each of these, as | explained in my first-tbun
10 are the focus of India's pondage calculatitimat's 10 submissions on this topic, is a barrier #flatvs the
11 paragraphs 2(c) and 15 of Annexure D, whieh a 11 spillway to be blocked; and when that baigen
12 addressed in questions 25 and 28. 12 place, the operating pool may be overfilled.
13 I will then address the Court's questioncerning 13 (Slide 4) Now, to answer this questioa,nged to
14 the basis of Pakistan's six sufficiency detéor 14 draw a distinction between the three possyiples of
15 assessing which is the correct mechanistinéor 15 barrier. You'll recognise the image of thHHEP on the
16 calculation of the pondage under the Trehgt;was 16 slide, with the stoplogs marked. And yaedtall that
17 question 19. 17 stoplogs are usually used to allow a gatélvay to
18 I'll then address the Court's questiganding the 18 be dewatered for maintenance purposes.
19 evolution of the parties' position on pondage 19 These are not ordinarily part of an uedat
20 calculation over time, question 18. 20 spillway -- they could be -- but not normailrt of
21 I'll then turn to a document which | this going 21 an ungated spillway, as that kind of spillvag no
22 to be presented to you by way of a handbybu don't 22 moving parts and therefore little need fomtesmance.
23 have it already. It will be handed out ir dourse, 23 But assuming India does want to use thiem
24 at the appropriate time. That's AppendixdfiP-0546, 24 an ungated spillway, the short point is gtaplogs
25 which is India's pondage calculations forKiret HEP. 25 will always be an integral part of the HEdRésign
Page 53 Page 55

11:26 1 And I'll answer the Court's four-part gigsin 11:28 1 because they're inserted into the spillvasails, and
2 relation to that, which was question 29. 2 those rails must be placed in the dam walhdur
3 Staying with the theme of the partieedént 3 construction. That's again marked on theslid
4 approaches, I'll then answer the Court's ¢presh the 4 (Slide 5) Now, the situation is a bit difnt for
5 divide between them on the meaning of theqaiwra 5 fusegates and for flashboards, which do rptire
6 "required for Firm Power" in paragraph 8(c) of 6 specially installed rails to work. And we e that
7 Annexure D and "corresponding to" in paragrafphof 7 from the image on the slide. | believe thiamother
8 the same, being the definition of "Firm Powerhat's 8 Australian dam -- which | do prefer, if at all
9 question 24. 9 possible! -- but I may be wrong about that.

10 And finally, | will address the two albative 10 As you can see there, the fusegatesbiwareadded
11 methodologies that the Court has kindly pregbto us 11 to this dam in order to raise the crest aiiregmated
12 for the calculation of maximum pondage indbetext of 12 spillway and convert it from a standard foeerflow
13 the language of the Treaty; that's questibn 3 13 spillway into a labyrinth spillway. In theggess, the
14 So a few things to get to, but I'm hopimgpe able 14 crest of the original spillway has been béatto the
15 to finish in the time allotted to me. 15 height of the fusegates, which now reacheddp of
16 (Slide 3) Starting with question 17, whis on the 16 the dam.
17 slide: 17 Now, if the dam operator wishes, theydage the
18 "Pakistan posits that freeboard musebgicted 18 orifice spillway -- which you'll see | havearked in
19 even with an ungated spillway at Full Pondageel 19 the bottom left-hand side there -- and thiemlavel
20 because the level of controllable storagédcolbe 20 and the operating pool will rise until it ligpbver
21 later increased with fusegates, flashboanrds, 21 the new spillway crest.
22 stoplogs. Would such instruments constjpaie of 22 The fusegates are not automatically, weldvsay,
23 '[tlhe works themselves' for the purposes of 23 an integral part of the works, and structlikesthis
24 paragraph 8(a) if they were not an integaal of the 24 may not, therefore, be part of "the workghimi the
25 HEP design?" 25 meaning of paragraph 8(a).
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11:30 1 But this then brings me to my seccend @f the 11:32 1 storage, or you can have big fusegatésaoid go up

2 answer, concerning a clarification of the psenof the 2 to the entirety of the top of the dam, blogkihe

3 question, or perhaps a clarification of Paki'st case 3 entire spillway.

4 in response to the question. 4 So given that fusegates, as you rightigtpmut,

5 As you can see from the picture on thaegli 5 come in all shapes and sizes, and givenhbgtrée

6 it's difficult to think of an ungated spillwayto 6 obviously contemplated as a normal part obted)

7 which fusegates could not be fitted; partidylpst 7 spillway design, that justifies, in my subrivss

8 a normal free-overflow spillway, with just ancpletely 8 Pakistan's case on this.

9 flat crest. 9 THE CHAIRMAN: So, Dr Miles, if | understand coatdy, with
10 And you'll recall that the Neutral Expiert 10 respect to at least the fusegates and steoftards,
11 Baglihar (PLA-2), at 5.8.1, said that "thefiafal 11 your thinking is that it should give us sapeespective
12 raising of the full pondage level" througkdgates and 12 on why freeboards should be limited in nature
13 flashboards is "a generally accepted waynpfoving 13 Is it also the case though that assuthiaglam is
14 the performance of an existing dam". 14 designed with a limited freeboard, if Indiaresto then
15 So although not necessarily an integael g@f the 15 use fusegates or flashboards to artificialige the
16 works, dam designers will almost always Hashgates 16 pondage, that doesn't violate the Treatyussctnis
17 or fuseboards in mind when the dam itsedesigned. 17 doesn't fall within the scope of paragrag)2(

18 Indeed, that's the whole point of fusegates; can be 18 DR MILES: Bear in mind that what the Treaty riegslis
19 fitted on any ungated spillway, effectivety a 19 two things: it requires, first of all, a freeerflow

20 an after-market part. And it is this potaibr 20 at the full pondage level; and then it rezgiir

21 fusegates to be fitted that underpins Pakistase on 21 a limited freeboard. So what would happsfoif

22 paragraph 8(a) so far as it pertains to eagat 22 blocked the spillway itself is that you woldge that
23 spillways. 23 free overflow function, effectively. And tisexactly
24 The problem with the spillway is not tbeegates: 24 what's happened here. | mean, you would free
25 it's the fact that India could, with veryléteffort, 25 overflow function, but it would be at a higfieod
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11:31 1 using very well-recognised means, bloekstillway by 11:34 1 level; it would be considerably higher.

2 installing fusegates and permitting overfglinAnd 2 DR BLACKMORE: (Inaudible).

3 it's that potential of the works as constrdi¢tet 3 DR MILES: Quite right. Yes.

4 justifies the limitation on the freeboard unde 4 THE CHAIRMAN: Okay, thank you. | think we have other
5 paragraph 8(a). An ungated spillway comels wit 5 guestions on freeboard.

6 an automatic possibility of being blocked, #metefore 6 DR MILES: Wonderful.

7 the freeboard above it must be limited totlimé 7 (Slide 6) Moving on to pondage, and thet folock
8 potential for abuse. 8 of the questions that the Court has askedy, Noboth
9 That concludes my answer on question 17. 9 of these, the Court asked about the rolethieatvo
10 THE CHAIRMAN: Dr Blackmore. 10 provisions on which India's calculation degsewill
11 DR MILES: Please. 11 play under Pakistan's approach, and thatswte
12 DR BLACKMORE: I don't know this dam in Australso that's 12 paragraphs 2(c) and 15 of Annexure D.
13 not the reason for the question. So I'mlqadting at 13 (Slide 7) 1 will start with paragraph R(ahich is
14 the fusegate design here. And as | sedttbig's 14 back on the slide. And I've also put up gaph 2(i)
15 a dozen different ways to put fusegates atthis one 15 of Annexure D so we can see the way thaethes
16 here looks like it's been set out to doutnteeixisting 16 provisions are juxtaposed. And I've got faoints to
17 spillway crest level so that when the reseiso 17 make in relation to the interaction betwéwrsé two
18 overflowing, it's got a much longer crest. 18 provisions and paragraph 8(c), with whichanesall
19 DR MILES: Precisely. 19 familiar.
20 DR BLACKMORE: So I'm just wondering whether thatour 20 The first one is that paragraphs 2(c)2{i)care
21 observation as well. 21 based on premises that are fundamentallgrdiit in
22 DR MILES: Itis. And indeed, Dr Blackmore, that 22 character. Paragraph 2(c) is the definition
23 demonstrates sort of the threat that fusegetse in 23 "Pondage”. It's based on the load placetieplant
24 this respect. | mean, you can obviously lsavell 24 by India, whether driven by a load curveimpty
25 fusegates, which only give you a little iegtra 25 because India feels like placing a particidad on
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11:35 1 a particular HEP. 11:37 1 And it clarifies -- and we can sed ftem the
2 And the load placed -- or capable of beilaged -- 2 slide -- that the purpose of pondage is sdélpower
3 on a plant by India is a feature of its inethl 3 production, and not for any other purpose.
4 capacity. That installed capacity, as Mr Rgaored, 4 Paragraph 2(c) confirms, for example, thatalcdn't
5 represents India's decision about the plplettsed 5 use its pondage for irrigation or regulatién o
6 contribution to the grid. It's entirely a meatfor 6 downstream flows or for sediment managemeangrother
7 India’'s unilateral determination, and it camehno 7 purpose. It's just about power production.
8 realistic bearing whatsoever on the hydroloigye 8 (Slide 8) Now turning to paragraph 15, chhis back
9 river. 9 on the slide.
10 Paragraph 2(i), conversely, is the deédimiof 10 Now, in relation to this, Professor Beytaasked
11 "Firm Power". Now, as we can see by theeefee to 11 a frankly excellent question about the rbi t
12 the minimum mean discharge, and as we'vergl 12 paragraph 15 can be expected to play undagragh 8's
13 together several times over the course sihbaring, 13 approach to pondage, particularly withinthgous
14 it's based on river hydrology: on what tierican 14 daily limits set by that provision.
15 provide when flowing in its natural configtioa, 15 The overarching point is that on a pteiding of
16 averaged over a very long period of timecatt't be 16 paragraph 8(c), paragraph 15 is irrelevatiteto
17 altered by India and it can't be altered &ligan. 17 calculation of pondage. | think Mr Mineardeahat
18 It simply is; it's entirely objective. 18 point yesterday or at least, when discussimat he
19 Second, paragraph 8(c) is the desigericnit that 19 believed Pakistan's case to be, he mentibag¢goint.
20 drives the calculation of pondage. By catfra 20 And that is indeed Pakistan's case.
21 paragraph 2(c) is the definition of "Pondagé" 21 Paragraph 8(c) is a criterion of design.
22 defines its use, not the means by whickalsulated. 22 Paragraph 15 is an operational parametéhe If
23 Paragraph 8(c), with the reference to "Fiow&", is 23 drafters of the Treaty had intended for paaly 15 to
24 controlling the calculation, based again yurblogy. 24 be a criterion of design, it or something likwould
25 If we can return to the analogy of pondage battery, 25 be in paragraph 8(c).
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11:36 1 paragraph 8(c) tells India how big thedutis; 11:39 1 But as an operational rule -- andighoming on
2 paragraph 2(c) tells India what it can usebigery 2 to Professor Buytaert's point -- paragraphet&ins
3 for. 3 a more than meaningful operational role ufdgdstan's
4 And when you think about it, it's obviousy that's 4 formulation. There will be important situattoin the
5 the case. And I really can't put it bettamth 5 operation of the HEP where it will come intayp
6 Sir Daniel did in closing on Friday. Thatanscript 6 Now, as the Court will recall, Pakistan's
7 reference Day 5, page 228, line 24 to pagelR2921. 7 formulation in terms of its outcome, its overesult,
8 Sir Daniel said this: 8 allows India an operating pool fixed by refere to
9 "It cannot be the place of the plant idi#'s 9 12 hours of inflow at 50% of the minimum metischarge,
10 unilateral conception, in a dark room somewire 10 and that amount is then doubled, per theigioms of
11 Delhi, about how much a particular plantagig to be 11 paragraph 8(c).
12 providing to the grid, the load of the pldyecause 12 Now, even on India's formulation of ttemgage,
13 that could change from day to day to dayndia could 13 paragraph 15 is going to be irrelevant fogégarts
14 come to Pakistan and say, 'This is the ambantve 14 of the year. During the wet season, the flolhvbe so
15 consider that the plant in question will pdevto the 15 large that even India's larger operating padll not
16 grid', and give a massively overinflated antpjuist in 16 be able to retain even a fraction of the madening
17 order to get the pondage; and then to use the 17 down the river on a given day. From thiskwew that
18 pondage ..." 18 paragraph 15 is only intended to become aeleduring
19 And my third point: nevertheless, it igip that, 19 low-flow periods in the dry season. It'&ided to
20 on Pakistan's conception, 2(c) does haviedaplay 20 protect Pakistan's hydrology in the depthsinfer.
21 in the general concept of pondage, and thetause it 21 It's a safety valve.
22 defines the operating concept of pondaged tAis is 22 (Slide 9) This is confirmed, and
23 entirely consistent with the principle ofesffiveness, 23 Professor Buytaert's very valid question amsd; when
24 which is what the Court asked about in refetd 24 we crunch the numbers on this using the KIElP as
25 paragraph 2(c). 25 atestbed. You'll recall that there aredhtiéferent
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11:40 1

Page 66

schedules potentially set by paragraplaid,'d like 11:43 1 (Slide 10) On the slide, we have #iet set out
2 to explain the relevance of each on Pakistan's 2 in Appendix E1 of our Memorial, which contathe
3 formulation. 3 25-year averages of the 10-day periods thkemp the
4 Professor Buytaert asked specificallipjrik, 4 MMD calculation, and I've highlighted in yeldhe
5 about the 30/130 storage schedule in particole 5 entries that drop below 46.65 cubic metresspeond.
6 we'll deal with all three of them, just to &iam the 6 And we can see -- this is on the 25 yearsat# d
7 global relevance. 7 presented when the Kiru HEP was revealed ksRa --
8 Now, Kiru HEP. The MMD at the Kiru HEF; @ae can 8 this has actually happened a few times.
9 see on the slide, is 65.3 cubic metres pemskcOn 9 So in 1975, the Chenab -- reimagined fesgnt
10 Pakistan's formulation, this results in aaraping 10 purposes as the Jhelum -- averaged a flaswbel
11 pool of 2.82 million cubic metres, whichligt 11 46.65 cubic metres for the ten-day periodréen 11 and
12 equivalent of 12 hours of MMD inflow, so 1@uns of 50% 12 20 February. And that's unsurprisingly teequl
13 MMD, doubled. 13 ultimately selected as the MMD. It was of®?2 cubic
14 The Kiru is on the Chenab above Rambahgsa the 14 metres per second.
15 daily limits set by paragraph 15(ii) app®n any 15 In 1995, another very dry year, the revezraged
16 given day, Kiru HEP is not going to be ablstore 16 below 46.65 cubic metres per second for ameday
17 more than 50% of daily inflow in its operatipool. 17 periods: 11 to 20 February -- the MMD perggin --
18 When the river is flowing at the MMD, tHaily 18 and 21 to 28 February. And it's worth notingnd you
19 inflow is going to be 5.64 million cubic medr That's 19 can sort of see this in some of the greenligigting
20 24 hours of MMD inflow. And that's precisélyice the 20 around 1995 -- that it was averaging perljoase to
21 size of the Kiru HEP's operating pool, oniftak's 21 that amount for the entire period betweendgnand
22 formulation. 22 early March.
23 Put another way, on Pakistan's appragcén the 23 In 2007, another very dry year, we'veagoaverage
24 Chenab's daily flow averages the MMD, Indithlve able 24 flow below our target amount for two furtipariods:
25 to store exactly 50% of the flow in the KHE&EP's 25 11 to 20 February and 21 to 28 February.
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11:42 1 operating pool, thus meeting the limit tha 11:45 1 Then finally, in 2011, we have the éstvaverage in
2 paragraph 15(ii) sets. Put another way, @n th 2 the record. For the period 11 to 20 Febriuthey,
3 formulation, on Pakistan's formulation, pasgdr 15(ii) 3 Chenab averaged a very low 36.6 cubic metesgrond.
4 will become engaged whenever the Chenab drelpsv the 4 It's important to recall that these areday
5 minimum mean discharge. And that, | think Rére said 5 averages. So in these periods, we're lodikialy at
6 yesterday, is going to be about 13% of the fimany 6 multiple days on which the Chenab was flowdetpw our
7 given year. 7 target amount. And where we have periodsaiejust
8 That's what the mathematicians would call 8 above that amount -- so anything below 50coi@tres
9 an interesting coincidence. | don't put it Aigher 9 a second, for example, which I've marked éegr--
10 than that. But it is an interesting coinoicke 10 there are probably days lurking within thetipd where
11 But let's imagine -- and this is answgrin 11 the flow is below our target amount.
12 Professor Buytaert's question -- that thel KIEP is on 12 So if we look at the table on the slidand
13 the Jhelum, where the generic limit of claiief the 13 conjecture is dangerous, so bear with merather
14 paragraph 15 chapeau applies. So now we're i 14 looks like the limit in clause (b) of the pleau of
15 a situation in which the Kiru HEP can't storere than 15 paragraph 15 has been set deliberately byergfe to
16 70% of the daily flow. 16 hydrology.
17 For 2.82 million cubic metres of opergtpool, for 17 The MMD, as | mentioned on Friday -- #md is at
18 the Kiru HEP to store 70% of the daily flahe total 18 transcript Day 5, page 48, line 9 to pagdid8,8 --
19 daily inflow would need to be less than sfiBion 19 is not predicated on a worst case scen&ather,
20 cubic metres. And that implies a flow rate o 20 it is predicated on producing, through aviegg
21 46.65 cubic metres per second. 21 a reasonably low flow rate that could be etgubto be
22 Now, this comes on to Professor Buytagrtestion, 22 encountered by the HEP in any given yeard i\hm
23 which is: how often does that occur? Wh#, answer 23 right, then the default storage schedul@etgraph 15
24 seems to be: relatively infrequently, bugjfrently 24 is predicated on a severe low-flow scenario.
25 enough to worry about if you're Pakistan. 25 If I can put this in simple terms, andiag
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11:46 1 speculating perhaps a little bit, it seémas the 11:49 1 Ramban into a big regulating basin, exeaoirt
2 drafters could have looked at the hydrologieabrd, 2 fluctuations in low-flow conditions before theer
3 figured out where the semi-regular historfoaimums 3 crosses into Pakistan.
4 are, and set clause (b) of the chapeau t@gtes that 4 This brings me to the end of the answer on
5 these critical, but entirely foreseeable, miiflow 5 paragraph 15. Pakistan's methodology renders
6 conditions had some protection for Pakistayckology. 6 paragraph 15 far from irrelevant in practiodact,
7 Now, just to complete the analysis -- gdiack 7 it remains vitally important to guarantee Bedd's
8 here (slide 8) -- just to complete the analysire, 8 hydrology during the dry season.
9 we've got our third storage schedule: 9 THE CHAIRMAN: Questions?
10 "... where [the] Plant is located atta eh the 10 | don't think there are any questionsarik you,
11 Chenab Main below Ramban, the volume of waizzived 11 Dr Miles.
12 in the river upstream of the Plant in any peeod of 12 DR MILES: Thank you so much.
13 24 hours shall be delivered into the rivdowehe 13 (Slide 11) If I can turn now to questid) which
14 Plant within the same period of 24 hours ..." 14 is on the slide. The Court has asked Palkistanform
15 Now, that essentially means that the ld&hot 15 it of the basis in the Treaty for each ofghe
16 store water overnight. So it's going todmguired to 16 sufficiency criteria that it has adopted.
17 limit India in any situation in which the HERSs 17 Now, to clarify, Pakistan's sufficienciteria are
18 an operating pool. 18 not driven by any specific language withia Teaty,
19 The objective here, as the Chenab flowsitds the 19 and I'm sorry if | gave that impression in my
20 Line of Control, is to ensure that variatiomfow 20 presentation last week. Rather, they arisefathe
21 are evened out as the river enters Pakigtad.that 21 basic obligation, expressed in VCLT Articl§ B, to
22 dovetails, if you recall, with paragraph 86§) 22 interpret treaties in good faith.
23 Annexure D, which provides that if a HEPdsstructed 23 As the ICJ explained in Gabcikovo-Nagywsar
24 on the Chenab Main below Kotru, which igttielbit 24 that's PLA-0094 at paragraph 142 -- thisqipie:
25 downstream from Ramban, it must include aleging 25 "... obliges the parties to apply [atyEen
Page 69 Page 71
11:47 1 basin, defined in paragraph 2(h) as axbasinded to 11:50 1 a reasonable way and in such a mann&s psrpose can
2 even out variations from turbine discharge. 2 be realised.”
3 So if | can pull the threads of all ofsthi 3 Pakistan's sufficiency criteria are mastdéons
4 together. 4 of this principle. In short, Pakistan's vievthat
5 On Pakistan's analysis, paragraph 1iligisen 5 when interpreting paragraph 8(c) frustratibany of
6 a very important role. It's by no means reldumt, as 6 the sufficiency criteria violates this pringipsuch
7 the question asks. In its default clauser{®e, it 7 that any interpretation is ex facie incorrect.
8 protects Pakistan's hydrology in critical [Baw 8 | believe | described them as truths seiflent in
9 periods where the river flows below the MMIDs limits 9 the fabric of the Treaty: that was perhapsetip
10 will be tested in any particularly dry yeand it is 10 flourish that prompted this question. Buteality,
11 therefore of vital importance. It protectkiBtan's 11 they form part of the wider principles ofesffiveness
12 hydrology when that hydrology is most in neéd 12 and good faith in treaty interpretation.
13 protection. 13 They take as their touchstone that ifette
14 Within the Chenab, however, a speciatdale is 14 something in the Treaty that you should ptminit
15 set out. 15 would be Article Il of the Treaty, whichtise rule
16 Above Ramban, India cannot store mone 886 of 16 from which Annexure D and paragraph 8(c) date, and
17 the daily flow of the rivers. On Pakistan's 17 the statement by the Kishenganga Court agpaph 504
18 formulation, the operating pool is precisadys of the 18 of its partial award that:
19 daily inflow when the river flows at the MMBvel. 19 "... one of the primary objectives of Threaty is
20 This means that India will be operationaltyited by 20 to limit the storage of water by India on Western
21 paragraph 15 in any sub-MMD conditions. 21 Rivers ..."
22 Below Ramban, India is effectively prated from 22 And:
23 storing overnight, and so paragraph 15 welidguired 23 "... Annexure D likewise restricts themessible
24 to limit pondage operations in any conditiofitie 24 volume of pondage, and pegs this limit to gow
25 effect is to turn the entirety of the Chebalow 25 generation at the minimum mean dischargeilzatd at
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11:51 1 the site." 11554 1 And to a certain extent, it's a ref@ctof the
2 To this we may add a further element, driram the 2 language at paragraph 8(c) itself. Thisgsrele --
3 Treaty's wider object and purpose as reflected 3 even sparse -- form of words. While this ¢trasted
4 inter alia, in the preamble, which was todsetn clear 4 issues over the years, it does indicate ast &
5 rules for the cooperative settlement of disput 5 a degree, that this simple, sparse formuldtamh
6 concerning allocations of the waters of thet&a and 6 something simple in mind from an engineeritagdpoint
7 Western Rivers. So this was a treaty thatimtaaded 7 when these words were put on the page.
8 to settle disagreements, not propagate them. 8 Criterion 3: the methodology should nafuiee or
9 If I might be permitted just to draw bdhbk 9 warrant constant correction, or be renderditl fian
10 curtain a little bit for the Court, Pakis@eveloped 10 purpose by future developments.
11 these sufficiency criteria as part of a pssaaf 11 This criterion arises from the realisatibat the
12 determining the correct approach to the tatiom of 12 plant will be, as | think Professor Buytgasinted
13 pondage. The process was to start withrkgdece of 13 out, in operation for an extended periodroét The
14 paper and develop the criteria, and therthest 14 calculation cannot, therefore, be premisedromteger
15 against every approach its internal and patéeams 15 that will be quickly rendered out of dateitsrown
16 could think of, including Pakistan's earpproach 16 terms, such as a load curve for a particatamth or
17 and India’s current approach. At the erttisf 17 a particular year. And Professor Buytaedt an
18 process of elimination, only the approach Bakistan 18 | explored how a wider forecast may well greuitable
19 presents was left standing. 19 under this particular sufficiency criterion.
20 (Slide 12) I just want to take the Cdaatk 20 Criterion 4: the result that the methodgl
21 through the criteria to see how they are all 21 produces should not be overly sensitive potidata
22 manifestations of the principle of good faitid treaty 22 such that data errors or discrepancies would
23 interpretation as applied to this particllezaty. 23 significantly alter the outcome, openingdier to
24 So criterion 1, if you recall: the metblugyy must 24 further disagreement.
25 be capable of coming up with a unique aretfixolume 25 Pakistan sees this as a reflection oTthaty's
Page 73 Page 75
11:52 1 of maximum pondage for each HEP, deriveah the MMD at | 11:55 1 dispute settlement function. Again,etsrts cannot be
2 the site of the HEP in question. 2 used in such a way as to propagate furthputdis, and
3 This one is self-evident, in Pakistantsnsigsion. 3 must be capable of being applied, to the éxten
4 Toacertain extent, it is located in the vimgebf 4 possible, in a clear and consistent manner.
5 paragraph 8(c) itself. But clearly the metiiody has 5 In this context, it seems unlikely that tlorrect
6 to come up with a single number, as the volafiiee 6 approach would have the capability to desastod
7 operating pool can only be a single numberarrange 7 an unseemly squabble over the correct dateh S
8 of numbers that may be subject to furthendision. 8 an approach, in the words of the ICJ in
9 That would propagate disagreement betweepatiies, 9 Gabcikovo-Nagymaros, would not be reasonaipie it
10 not settle it. 10 wouldn't allow the purpose of the Treaty éadalised.
11 Criterion 2: the methodology must be tipaf 11 Criterion 5: the methodology should beatde of
12 generating a maximum pondage figure usinig that 12 resting on data expressly addressed in eyl ;rand
13 would be available at the time the Treaty drafted, 13 in particular it should not rely on inforn@atithat
14 1960. And this means that we are limitedatifely to 14 India is not required to provide Pakistathiecourse
15 graphical computation. And the computatiarstibe 15 of notifying Pakistan of a new HEP.
16 capable of being done in a straightforwardmea 16 This is perhaps the most reasonabld ofitdria:
17 Now, plainly, any good faith interpreatiof 17 the Treaty must be confined within its founlla: It
18  paragraph 8 that wants to be reasonable tesip@n 18  would not be reasonable to expect that teatyr
19 means of computation that had not been iedeint1960. 19 drafters would, sub silentio, have requitet the
20 And as for the requirement that the cdatjmn be 20  calculation of pondage depend on informatioin
21 straightforward, this is another manifestatbthe 21 required under the Treaty to be providedaiig®an.
22 Treaty being intended to settle disagreemeats 22 Rather, the contrary is true. The puepmithe
23 propagate them. If the parties are pergdgtfigihting 23 information-sharing provision in paragrapbf 9
24 over the fine details of a pondage calcutatioe 24 Annexure D is:
25 objective won't be met. 25 "To enable Pakistan to satisfy itself tha
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11:56 1

design of a Plant conforms to the criterentioned in 11:59 1 Given the way that things have unfbldethe
2 paragraph 8." 2 Commission recently, obviously meeting minuates
3 This purpose would be squarely defeatéukif 3 rather sparse. But | can certainly go backrave
4 calculation depended upon information thatdmwehs not 4 a look at the previous meeting minutes, winiéetings
5 required to provide. We simply wouldn't béeato 5 were still occurring, to see if there's anyghsort of
6 check the numbers. 6 along those lines.
7 Criterion 6: the methodology should nobbe that 7 THE CHAIRMAN: Anything in the parties' positiohgfore the
8 one party would be capable of manipulatingésalt of 8 Baglihar Neutral Expert on these kinds ofisighcy
9 to suit its priorities by unilateral means. 9 criteria, as far as you know?
10 For Pakistan, this is the most imporsarfticiency 10 DR MILES: Pakistan's position at least was simih the
11 criterion, as it maintains the essential hegaof the 11 sense that it was saying: the solution capadhbat
12 Treaty. It cannot be that India can maniguiae 12 India gets to tell us what the pondage isthas
13 pondage formula for its own ends without Bki being 13 levers that only India can pull. So certatolthat
14 able to do anything about it: Sir Daniel'arkdroom 14 extent, | would imagine that the Baglihampliags
15 somewhere in Delhi". Such an interpretatiRakistan 15 would have reflections, at least from Pakistgoint
16 says, would not be reasonable, and it waubdn' 16 of view, of the sufficiency criteria.
17 consistent with the object and purpose offtieaty. 17 As | said, we don't want to imply herattimdia is
18 In the particular context of pondage, @ooer, it 18 completely unreasonable in every aspecsof it
19 would also be inconsistent with the presuweptian on 19 behaviour. There may well be statementsariridian
20 storage in Atrticle I11(4). That wouldn't beuch of 20 pleadings as well that also indicate that thimk
21 a ban if India could circumvent it at will byeans that 21 that these are valid yardsticks by which
22 it only has control over; that "it" only hesntrol 22 Treaty-compliant measures can be determined.
23 over, if | can put the emphasis in a slighifferent 23 THE CHAIRMAN: The last question is how far yool with this
24 way. 24 idea of India's approach as being one trexiothe
25 This concludes Pakistan's answer on iguet9. 25 door to manipulation of pondage for its owdse
Page 77 Page 79
1158 1 The short answer is that these criteri@evemerging 12:00 1 Would you agree that India's appreagthich
2 from the text of the Treaty in some respeats better 2 | know that you're going to get to a bit miater --
3 seen as specific articulations of the prirecigfl good 3 is somewhat cabined by what MMD will allow fsuch
4 faith in treaty interpretation. They are attamtly 4 that it's not just an open-ended approach?
5 sensible: the kind of thing that Pakistan widwpe 5 DR MILES: Yes. No, | would agree with that ealy,
6 a reasonable person, informed of the Treafgsr 6 Mr Chair. And it's also cabined, India wosly, by
7 context, would look at and say, "Well, of csmit 7 paragraph 15, because that obviously -- | mearsay
8 This brings me to question 18, unlessetlee some 8 that's not a criterion of design and you oas#t it
9 guestions? 9 for a criterion of design, but India introdadeto
10 THE CHAIRMAN: | have, | think, two questions fgou, 10 the calculation in order to place additicgadrdrails.
11 Dr Miles. (Pause) 11 But at bottom, the source of the calculaigon
12 We didn't ask this as a part of the qaesbut 12 installed capacity, and that's the lever oindy India
13 I'm interested in your reflections on theibésr the 13 can pull.
14 sufficiency criteria in other places. My enstanding 14 THE CHAIRMAN: Very good. Thank you. Pleaseqgwed.
15 is that the travaux don't give us any paldicu 15 DR MILES: (Slide 13) Now, this brings me to gi@s 18,
16 insights into these particular sufficienciyesta, at 16 concerning the evolution of the parties' jimss on
17 least not in a specific or direct sense. 17 pondage calculation over time. The Courtasked for
18 DR MILES: No. 18 comment on: (a) the negotiation of the Tre@tythe
19 THE CHAIRMAN: Is it the case that there is angthto be 19 Baglihar proceedings; (c) following the Bhgli
20 gleaned from the discussions within the Cossian that 20 proceedings; and (d) following the Kishengang
21 point in the direction of these sufficienciaria? 21 proceedings, presumably up to the present day
22 Have you had an opportunity to assess that. 22 | hope to answer this question with reabte
23 DR MILES: No, | have to confess | haven't, dhdhave to 23 dispatch. Each of these elements has bagreeed by
24 take that question on notice. It's an irstimg 24 individual members of Pakistan's counsel teaen the
25 guestion. 25 course of last week -- I'll try to elaboratethose
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12:02 1 a little bit -- and so my answer will ialty proceed 12:.04 1 Neutral Expert's finding there, with whigh're all
2 by reference to relevant transcript references 2 very well familiar.
3 | apologise in advance to the transcribes: i is 3 The post-Baglihar landscape was sketchebdy
4 going to get terribly boring. 4 myself and by Sir Daniel.
5 (Slide 14) The parties' changes in apgraathe 5 India obviously immediately adopted thaitda!
6 negotiation of the Treaty were discussed by 6 Expert's approach as its own, and | took hoough why
7 Ms Rees-Evans in the context of her presentain the 7 it was wrong to do so. That's transcript Bay
8 travaux préparatoires. And in particular, she 8 page 116, line 18 to page 135, line 13.
9 highlighted the process by which the idea plasidage 9 As for Pakistan, it initially maintained own
10 should be calculated based on plant loadhiiimed over 10 approach from Baglihar. But during the pengeof the
11 time, becoming converted from a criteriomesign to 11 six-year pause, it had the opportunity tenser its
12 a mere definition, while the concept of "Firower" 12 position in the cold light of day, and indeedhe
13 assumed steadily greater prominence, evgnbhedoming 13 light of these proceedings. That's Day 4efi288,
14 the dominant limit in paragraph 8(c). 14 line 17 to page 241, line 20. In that coptiéx
15 To the extent that anything can be gdtam the 15 developed the sufficiency criteria, whichwegust
16 travaux, obviously; the travaux in this caseperhaps 16 been through, as expressions of the prinoipi®od
17 not as definitive as in others. 17 faith in Treaty interpretation, and underteakgorous
18 That's transcript reference Day 2, pagdifie 20 18 and, frankly, soul-searching process to dater what
19 to page 61, line 12. 19 it believes to be the correct approach.
20 The parties' approach prior to the Baglih 20 The Chairman posed a question to Mr Rateyday
21 proceedings was discussed by Professor WEhiB.is 21 about Pakistan's approach to pondage intigagli had
22 transcript Day 2, page 103, line 17 to pa¥k [ine 6. 22 intended to cover this in my presentatioroday, but
23 And there she explained that Pakistan hastdgo 23 I'll address it now briefly. Obviously thira lot of
24 India's pondage in six plants prior to Baaljibut 24 fine detail of engineering calculation inrthénhat
25 that five of the six -- the exception was Blalsti -- 25 | probably shouldn't get into. But I'll gimesummary
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12:03 1 had extraordinarily small pondage: leas tomewhere| 12:06 1 as to what the individual steps were,thed I'll tell
2 between 0.1 and 0.9 million cubic metres, paddle. 2 you why, on Pakistan's view, it doesn't mieet t
3 For your note, India lists those plants at 3 sufficiency criteria. (Pause)
4 Appendix 2.6 of its counter-memorial in Baglihif you 4 (Slide 15) Now, as a matter of Treaty
5 wanted to go and have a look at that in sldines. 5 interpretation, Pakistan's earlier approach besed on
6 This perhaps explains, Professor Webh said 6 the following premises. And there's a ussfuhmary of
7 Pakistan's willingness to go along with Irgia’ 7 this, from which my remarks are drawn, in gesghs H.1
8 position. The live storage of these plants s@small 8 to H.7 of the Baglihar memorial.
9 that it wasn't raising a protest in the Consinis. 9 Paragraph 2(i) of Annexure D defines "FRower"
10 There was a bit of horse-trading going onpgybe let 10 as:
11 them have their pondage and they'll chargje diesign 11 "... the hydro-electric power correspagdo the
12 in other respects. 12 minimum mean discharge at the site of a plant
13 All that changed with Baglihar, of coynaéth 13 The same paragraph provides the detai&ttodology
14 India’s initial design for the HEP contemipigt 14 for the calculation of the MMD. So that's
15 37.722 million cubic metres: a large volurhpandage 15 proposition 1. Very similar to Pakistan'sectoday.
16 that compelled Pakistan's protest in thereit 16 Paragraph 8(c) of Annexure D maintaias$ thaximum
17 12 August 1992, P-586, that Sir Daniel drethe 17 pondage is "twice the Pondage required fon Fower".
18 Court's attention. 18 Again, Pakistan's case is consistent withdtila
19 At this point, Pakistan insisted thatidncleave 19 And Pakistan's working assumption attthie was
20 to the plain words of the Treaty and endhait was 20 that the Treaty entitled India to constamhfpower
21 calculating pondage based on the MMD, an@nahe 21 throughout the year, regardless of the hpdrcal
22 load that it, and it alone, decided to placehe HEP 22 conditions on any given day. Now, this wespart of
23 by reference to what was described in ttitgrlas 23 the analysis that Pakistan's current metioggol
24 "a very hypothetical load curve". 24 abandons in favour of an approach that fises
25 This then led to the Baglihar proceedings the 25 firm power as a rate of production only theg¢s not
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12:07 1 guarantee India a fixed amount of firm poan any 12:10 1 soul-searching, was that this failed sehafrthe
2 given day. Pakistan's current approach gtegarindia 2 sufficiency criteria, and failed them obvigusl
3 a HEP capable of producing firm power on angmyday, 3 First of all -- and | don't know if | mattés
4 but the duration of that firm power will betelenined 4 clear -- this does not come up with a fixed anique
5 by the hydrology on that day. 5 value of pondage. What it does actually pgaduces
6 The function of the pondage -- and thitarning 6 a range of values, some of them extraordinkt,
7 to bits common between the two approachde-- t 7 some of them extraordinarily high, and themhlue
8 function of the pondage is therefore to tuna@able 8 with a 10% exceedance rate -- so the valits thaing
9 inflow into a constant outflow. And againistis 9 to be available 90% of the time -- is selected
10 moving back, as we don't maintain this posiinymore. 10 Now, one might ask, "Why not 9%7?", or 'Yiot
11 Continuous generation of firm power througtbe week 11 11%?", or "Why not 5%7?", or whatever: thawfen the
12 will require the MMD to be passed throughliteP's 12 problem arises. And that's the issue, right gets
13 tours continuously. So constant MMD inflow. 13 to pick the exceedance? | mean, this igoisment
14 Thus, the pondage required for firm poiwesuch 14 upon disagreement upon disagreement.
15 circumstances would be the minimum quanfistarage 15 Second, it relies on an unusual procsd|
16 which would allow the continuous productidrion 16 | say, in order to work. | think | may hatés on the
17 power, so long as the average inflow at itieersas 17 next slide (16); | do, in point of fact. réfies on
18 equivalent to the MMD. Once doubled, thesargnt ran, 18 some pretty heavy data review in order tckwdisay
19 this amount of storage would meet the catedf 19 "data manipulation” there: that's not quigat: It's
20 paragraph 8(c). Completely absent from tiupiey were 20 data review. You've got to dig around inhifstorical
21 paragraphs 2(c) and 15. Again, that's ctamgisvith 21 record to compute a series of seven-day rg@aierages,
22 our current position. 22 and that's just not very satisfactory.
23 (Slide 16) Now, the core difficulty, aedentually 23 And third, | said it's very complicatetiem you
24 what became the fatal flaw with this methodg| was 24 sort of get down to the nuts and bolts. nansure if
25 that India could not know in advance what the 25 it could be done with 1960s technology, ib&b say,
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12:08 1 hydrological conditions of any week wil.bThe 12:11 1 graphically; but if it could be done, ibwdn't be
2 methodology therefore required data reviearder to 2 an easy exercise, and again it would likebdpce more
3 operate, and that took place in several psasgsvhich 3 arguments between the parties than any asulwlons.
4 I've got set out on the slide -- no, | ddrtteg your 4 So, if anything, the rejection of this eggch
5 pardon. That's the previous discussion. tBabrt of 5 confirms the usefulness of the sufficiencyecia and
6 take you through those steps. 6 the even-handedness which Pakistan has bpsiingp
7 First, the historical daily data for th&Pisite 7 them.
8 had to be sifted. So we've no longer got MMBlve 8 That ends my answer to question 18 oniBaghnd
9 actually got to go back to the original datd atart 9 the evolution of the parties' positions.
10 looking at that. And within that data, yavé to find 10 THE CHAIRMAN: Mr Minear.
11 a seven-day period in which the averagevunfi@as 11 DR MILES: Yes, Mr Minear.
12 closest to the MMD in the entire hydrologiczatord. 12 MR MINEAR: Just to be clear, was India's positio
13 So we're not just getting into ten-year ayesehere; 13 consistent from 1960 up until the time of Bag? In
14 we're getting into daily data. 14 other words, did they use exactly the sanéaedelogy
15 Second, the daily inflows of the sampézkvwere 15 in each of those plants?
16 then upscaled in order to make their aveeageal to 16 DR MILES: | believe so. | would have to go bacid check,
17 the MMD. 17 but | believe that they were pretty consisten
18 Third, the pondage "required for Firm Rd\within 18 Baglihar being the first plant where Pakistised
19 the meaning of paragraph 8(c) was then aklas the 19 an issue that the amount of pondage is iactiyr
20 storage necessary to allow the productiaron$tant 20 calculated.
21 firm power throughout the week, given thogkws. 21 But I've not looked at the Commission utes.
22 Then finally, the storage was doubled, pe 22 I'd have to go back and look at every indigicplant
23 paragraph 8(c). 23 and see what the equivalent of Appendix VP-®©546
24 Now, what we discovered when we sort efitthrough 24 was that was provided in relation to thahpla
25 the cold-towel-around-the-head process, the 25 MR MINEAR: And in a nutshell, could you descriioe
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12:12 1

Page 90

me/remind me of what the difference wawéen India's | 12:15 1 Appendix VII of P-05467?
2 position in Baglihar and the different reshtit the 2 MR WILLIAMS: Tab 21.
3 Neutral Expert came up with in Baglihar? 3 DR MILES: Tab 21 of your bundles, please, gentiem
4 DR MILES: Again, this would require getting irtfee fine 4 THE CHAIRMAN: I think we all have it before us.
5 details of India's approach. 5 DR MILES: Superb. To that end, question 29 Iske@us:
6 What | can tell you is that, broadly spagkthe 6 "Appendix VII of P-0546 sets out India&auilation
7 premise of India's approach was acceptedeébBaiglihar 7 of maximum Pondage at the Kiru HEP, the plamith
8 Neutral Expert. So he was saying: this idiage that 8 Pakistan used to illustrate its calculatiomafximum
9 is going to be required to turn a constaribwminto 9 Pondage. The Court invites Pakistan to emelad
10 a variable outflow. It relied on load, ieds 10 comment on India's calculation, including:
11 paragraph 15, and it used a load curve goiotd from 11 a. Whether Appendix VII reflects Indieisrent
12 the plants, in order to define when storagk a 12 methodology;
13 discharge was going to be taking place. 13 b. Pakistan's understanding of Indi@thodology.
14 MR MINEAR: Right. So the difference focusedexactly 14 c. The differences between India's aaldstan's
15 which load curve or what rate or order oéask should 15 approaches; and
16 be used for producing power; is that -- 16 d. Any other considerations relevarihto
17 DR MILES: You're quite right. In terms of outae, you're 17 calculation of maximum Pondage."
18 absolutely right, Mr Minear. 18 So you now have Appendix VIl in frontyafu for
19 So effectively what happened is thatdmafoduced 19 Kiru. | can confirm that this document doeteed
20 a storage and discharge schedule sayinge'lslerhen 20 reflect India's current approach. And | akso
21 we want to operate the plant and under wiraditions". 21 confirm that if the Court was somewhat coefyperhaps
22 The load curve was sort of provided as ewderf that. 22 wondering where the rest of Appendix Vlitigt this
23 And | think Professor Buytaert yesterday femrout 23 is the entirety of Appendix VII: it's one péeof
24 that it's used to define the peaks and tr®ofwhen 24 A4 paper. And that signifies a pondage of Hillion
25 you're peaking or not peaking, as the casetma 25 cubic metres, with no calculations behind itothing
Page 89 Page 91
12:13 1 defined on times of peak demand. 12:16 1 akin to the calculations done by Profeksditte in
2 And the Neutral Expert looked at the taird he 2 Annexes 6.5.2 to 6.5.7 of the Baglihar deaisicand
3 looked at the load curve, and said, "Thesedwwt 3 no load curve.
4 match. You're not peaking when you shoulgdsking”. 4 Indeed, simply by looking at this, one htig
5 And then he modified the storage and dischsebedule 5 conclude that India is no longer even usirgdad
6 in order to line up with the load curve. 6 curve for its calculations. It's settingatsn load
7 MR MINEAR: And my last question, perhaps you \aifiswer 7 on the HEP, without reference to any curvd,tetiing
8 this in your next presentation: is India usixgctly 8 Pakistan potentially that it is entitled tosin
9 the same discharge schedule that Baglihafused 9 But let's go through this document ancatrgt make
10 DR MILES: It picks a different discharge schediar every 10 some sense of it.
11 plant. We'll get on to that in a minute, dee in my 11 At the very top, we see the MMD for thiedlHEP,
12 submission, the storage and discharge sahadiru 12 which India has rounded down from 65.3 te@bic
13 is a remarkable document. 13 metres a second. Then we see our desigmadigefor
14 MR MINEAR: Please proceed. Thank you. 14 586 cubic metres a second, which is whainft@v is
15 DR MILES: (Slide 17) So question 29 is now oa slide. 15 for the Kiru turbines to be driven at thestalled
16 And the Court -- at Mr Minear's request;rif hot 16 capacity of 624 MW.
17 mistaken -- has asked to see India's porzidgelation 17 Below that, we see also that India hadema
18 for the Kiru HEP. 18 provision for a minimum environmental flow of
19 In the same breath, | recall my exchanitje 19 16.33 cubic metres per second.
20 Professor Buytaert -- Day 5, page 139, lfhéol 20 Below that, we see that India is assurritigis is
21 page 140, line 6 -- regarding the potentgaidfor 21 daily inflow -- that the Chenab will always flowing
22 India to provide a load curve under parag@(ph of 22 at the MMD; so that's 24 hours of constant®Mhich is
23 Appendix Il of Annexure D requiring Indiapoovide the 23 hydrologically strange, to say the leastd Ais
24 calculations for the operating pool. 24 using cumec hours as a unit of measureméiithvis
25 Just so | can check, do you have a cbpy o 25 a unit of measurement similar to a megawait.nAnd
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12:17 1 24 of those megawatt hours produces sheveed daily 12:20 1 an operating pool of this size; it's metleé outer
2 inflow, which is 1,560 cumec hours. 2 limit. And so | think that India has ultimbtdixed
3 Below that, we see the numbers are thplieajto 3 the final size of the operating pool at 10ifion
4 the storage schedule imposed on the Kiru HEP b 4 cubic metres.
5 paragraph 15. This is India's version ofghardrail. 5 Now, | hope from this description that @aurt is
6 And so because it's on the Chenab Main abawebian, 6 starting to feel a little bit uncomfortabl&here's
7 this means that paragraph 15(ii) applies,taaed 7 something a bit off about this. Specificaigmething
8 Kiru HEP can retain no more than 50% of infloav 8 is off about the idea that India thinks iéasible to
9 a given day: that's 780 cumec hours. Andrittc 9 only generate power for a little under 14 Bauweek,
10 discharge any more than 130%: this is 2,0@8ec hours. 10 all of it at the plant's installed capaditylow-flow
11 Finally, we have the nod to the part of 11 conditions. (Pause) So it's generating 4dndurs,
12 paragraph 8(c) that India actually likes,shhs that 12 full-blast, in low-flow conditions. You'lecall in
13 it gets to double whatever the result of its 13 Baglihar, Professor Lafitte developed a soleetthat
14 approach is. 14 enabled 49 hours of production in exactlystme
15 What we then have is the storage andhalige 15 conditions.
16 schedule that India has used to fix the pgeddathe 16 But when we plot this schedule on a graghcan
17 Kiru HEP. And it runs from Saturday to Seay, in 17 see why this document makes us so uncomfertab
18 accordance with the parameters of paragréph 1 18 (Slide 18) Here's what it looks like. tDa
19 There's a few things to note here. 19 Y-axis, you'll see plotted the total storagyg] then
20 First, and as noted, India is assumiognstant 20 on the other Y-axis, the reservoir level o§étwo
21 inflow at the MMD level for the entire week. 21 obviously track. On the X-axis, you'll ske time
22 Second, we can see from the column ofatiight 22 period, together with miniscule hours of preigbn --
23 that it's generating only at the HEP's ifetal 23 the little blue "U"s down the bottom in ealgty -- and
24 capacity. It's not generating firm poweryaver 24 long, long periods of storage.
25 secondary power, and that's clear from thextoon the 25 Members of the Court, this is a tablé¢'stdriven,
Page 93 Page 95
12:19 1 far right. 12:22 1 in Pakistan's submission, by one impezaiind one
2 Third, India is actually generating podrem the 2 imperative only, and that's the maximisatibstorage.
3 schedule for a tiny amount of time. We cantbat in 3 What this shows is India storing the maximamount
4 the "Time" column. So Saturday to Sundays than 4 of inflow it can, and then dumping it all tbigh the
5 an hour: 0.95. Sunday to Monday, an hournd4g to 5 turbines as quickly as possible -- that isay, at
6 Tuesday, an hour. Tuesday to Wednesday, \Eddp¢o 6 the highest possible rate -- in order to nieest
7 Thursday, Thursday to Friday, Friday to Sayrd 7 requirements of paragraph 15(ii), and then édfiately
8 2.75 hours on each day. It's a tiny, tiny amaf 8 start storing again. This is shown by therise
9 time. 9 bursts of power production -- that's the depikes
10 At the bottom, we can see that the KiEPHon this 10 that you'll see in the graph -- kept as shert
11 storage and discharge schedule, will be géingrpower 11 possible -- a completely uneconomical forrplaht
12 for just under 14 hours in the week. Smfdy 8% of 12 operation -- followed by long periods of het
13 the entire week is this HEP going to be getivey 13 storage.
14 power, if India is to be believed. 14 And another thing that's quite strikimgmy
15 Fourth, from this, India has picked tbagage 15 submission, is the fact that the HEP stooeslage not
16 required based on the largest amount of catival 16 only over the low-demand weekend, but ise atoring
17 storage it needs to satisfy this scheduled that's 17 through the entirety of Monday and Tuesdayning,
18 at 2,808 cumec hours, which is 10.11 million 18 missing three whole periods of peak demaheérevthe
19 cubic metres; which is in the operating pbtijnk, 19 plant could be producing useful energy uiadeeaking
20 Tuesday evening, about 17.00 on Tuesday. 20 plan.
21 Finally, India tells us that this amouomdy be 21 The Court has asked Pakistan to comnmehtdia’'s
22 doubled, and so they end up with a poteafiatating 22 current methodology as reflected in this idiag and
23 pool of 20.22 million cubic metres. Obvigysind as 23 | suppose it's what | have to do. It's Baglioff the
24 | think either the Chairman or Professor Beyt 24 rails.
25 pointed out, India isn't compelled to select 25 (Slide 19) Now, from a Treaty-interpratat
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12:23 1 perspective, as | said in my submissionEralay, 12:25 1 schedule is, and that the maximum staeggred to
2 Baglihar is bad enough. And the Court hagd@sis to 2 operate it is a particular number linked dirm
3 show the differences in terms of approachpestses. 3 power but the need to produce a minuscule ruwib
4 Baglihar is bad enough. It's governetblag, not 4 hours of energy at the plant's installed diypac
5 hydrology, as paragraph 8(c) requires. Paiist 5 The result of this is the expropriatian, i
6 preferred approach is paragraph 8(c)-compliant 6 Pakistan's submission, of the waters of thetéve
7 It doesn't result in production at thefipower 7 Rivers, reflecting the occasional instinctha upper
8 rate as calculated under paragraph 2(i), &fsy 8 riparian that Sir Daniel referred to yesterday
9 reading the concept out of the Treaty. Andielse 9 That's all | wanted to say about the KPP
10 seen now, it's designed for the productioveoy, 10 schedule and India's current approach toateeilation
11 very, very small amounts of secondary powgrain, the 11 of maximum pondage. | obviously made fagkm
12 production of firm power is the guiding lighft 12 submissions on this point towards the endyof
13 Pakistan's approach. 13 submissions last Friday, to which these arein
14 It also assumes constant inflow at theMislel, 14 additions.
15 which is a hydrological impossibility. Thifso means 15 Now, this discussion has now put me lessthere
16 that in reality no pondage, when the rivélaging at 16 are questions?
17 the MMD level as we've described, is actuadtyuired 17 THE CHAIRMAN: Mr Minear.
18 for firm power. The river itself provides redhan 18 MR MINEAR: Dr Miles, just a point of clarificain. The
19 enough -- well, it provides exactly enouglther, for 19 minimum environmental flow on this schedtiat india
20 firm power in those conditions. 20 provides, do you know how that is determined?
21 Pakistan's approach, in contrast, assumes 21 DR MILES: Not the foggiest, I'm afraid. As I'said, this
22 a realistic variable inflow, which is thescharged 22 is what we get.
23 through the turbines at the MMD level; whigiplainly, 23 MR MINEAR: And also | had asked previously whestthe
24 once more, what the Treaty requires. 24 discharge schedule is different for eachtplathink
25 But in Baglihar, Professor Lafitte matiéeast 25 you said that it does vary from plant to plds
Page 97 Page 99
1224 1 an effort to produce a model of plant afyen that was | 12:27 1 there anything in the record right novt thauld
2 sensible, even if the entire premise of hislehavas 2 illustrate that for us?
3 wrong. And we do say the premise of his mogs 3 DRMILES: Well, aside from the fact that thisdifferent
4 wrong. And in the wake of that -- if | casfgo back 4 to the Baglihar schedule, no. But there shbel other
5 to this remarkable diagram (slide 18) -- Irei@ms to 5 storage and discharges schedules out there tha
6 have taken the sensible bit of that flawed@ggh and 6 MR MINEAR: That we could request?
7 removed it. It's gaming Professor Lafitte&tmdology 7 DRMILES: Yes, of course. No, no, no, absolutely
8 in order to maximise the pondage that it pcedu 8 MR MINEAR: Okay, thank you.
9 Now, as | said, based on all of this ptssible 9 DR MILES: Obviously every time we get notifiedcaiy
10 to conclude that in reality India is no longsing 10  aplant, this is what shows up.
11 a load curve at all. You'll recall -- aneiplored 11 MR MINEAR: Okay, thank you.
12 this, | think it was with Mr Minear -- that Baglihar, 12 THE CHAIRMAN: Professor Buytaert.
13 Professor Lafitte looked at India's schednié noted 13 PROFESSOR BUYTAERT: Dr Miles, coming back to ¢ginaph
14 that it didn't match the load curve and tfueee 14 you've got here on slide 18.
15 required adjustment. And the upshot of weet that 15 If I recall correctly, one of the thingt the
16 the Baglihar HEP's operating pool was redficed 16 Neutral Expert did was change the loadinghemoment
17 37.722 million cubic metres in India's dedigthe 17 of switching on and off.
18 final design parameters of 32.56 million cubietres. 18 DR MILES: Yes.
19 So because they couldn't keep to the loadcindia 19 PROFESSOR BUYTAERT: Where originally India's mgeh did
20 lost a little bit over 5 million cubic metretlive 20 not have any outflow apart from the minim@eguirements
21 storage. 21 during the weekends, Saturday and Sunday, if
22 And it's entirely possible that the lesbalia has 22 I'm correct, the Neutral Expert spread oetdhtflow
23 learned from all this is to simply abandaa lthad 23 more evenly between the weekdays and theemeekvhich
24 curve. The result is the habitual handingrag 24 also seems to be reflected here in the edionk of
25 Pakistan of a piece of paper telling Pakisthat the 25 Kiru.
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12:28 1 Do you believe that in the Kiru, Intias taken 12:30 1 paragraph 2(i); and then there's a sedgefiition
2 into account some of those adjustments arehgally 2 I've got highlighted on the slide, which is th
3 allowed the corrections of the Neutral Exjoert 3 definition from the American Society of Ciihgineers.
4 Baglihar to inform the calculations for Kir@r do you 4 The two definitions are very differentheTfirst
5 believe that they just ignored any correctithies 5 is based on hydrology, and specifically the DIMThe
6 Neutral Expert did, and rather implement gmaes method 6 second is based on load:
7 they had been using before? 7 "... Power intended to have assured dviiiato
8 DR MILES: Ithink maybe it's a hybrid of the two 8 the customer to meet all or any agreed podifdns
9 approaches. | can't tell, is the obvious @&msw 9 load requirements."”
10 because it's very hard to tell anything feosingle 10 The "customer" is of course, in this @instance,
11 piece of paper, which is one of the reasoais t 11 India.
12 Pakistan is slightly upset about this. 12 Now, although he does not say so in terms
13 | would say, taking your question at faakie, 13 Professor Lafitte appears to have adoptegabend for
14 that whatever view you take, this is not edjfaith 14 the purposes of the Treaty, turning firm poin®
15 implementation of the Baglihar approach.ebm you 15 peaking power, and writing large amounts of
16 can't have 14 hours of generation at thellest 16 paragraph 2(i) out of the Treaty.
17 capacity and say that this is a genuine gitémn 17 And as we've seen from the Kiru HEP datmns,
18 implement Raymond Lafitte's vision. | jushid see 18 India has done exactly the same. The solepthat is
19 how that tracks. 19 produced by the HEP is secondary powermitie than
20 PROFESSOR BUYTAERT: Thank you. 20 that: it's secondary power right up to thati of the
21 THE CHAIRMAN: Just to follow up on that. 21 installed capacity of 624 MW.
22 | take it your point, in part, in placibgfore us 22 India, if pressed, would therefore apfi&aly to
23 the graph that you have at slide 18 is perlizgt even 23 claim that pondage "required for Firm Powier"
24 if one were to operate within the approakkrnay the 24 paragraph 8(c) means required for peakingepaithe
25 Baglihar Neutral Expert, it allows for a @itplay in 25 kind that I've just demonstrated. Agais, it'
Page 101 Page 103
12:29 1 the joints that India would take advantaigéhat 12:32 1 regrettable that they're not here to ntlaisepoint for
2 would then result in friction between the fpaties 2 themselves. But as | say, it seems to foftom what
3 repeatedly in the Commission; and consequently 3 they have told Pakistan in the Kiru HEP caltiahs
4 Pakistan's preferred approach to the pondage 4 that that's their understanding.
5 calculation, which is far more definitive iatare, 5 | also note that India is far from cleartbis
6 helps avoid those types of conflicts? 6 point in the Commission minutes. Most of inge, and
7 DR MILES: That's precisely correct, yes. 7 certainly post-Baglihar, its Commissioners'tafer
8 THE CHAIRMAN: Very good. Please proceed. 8 to paragraph 8(c) at all. They tend, ratteerefer
9 DR MILES: (Slide 20) Okay. On to question 2zhal's now 9 to paragraphs 2(c) and 15; or, more ofteh jstiit to
10 on the slide. 10 Baglihar itself, which has become something o
11 "What is the difference between the Pardis to 11 a talisman for the various Indian Commissisisince
12 the language of 'required for Firm Power'® there 12 that decision was handed down.
13 also a potential difference as to the meaning 13 Pakistan's view, as you know, is thaqed for
14 ‘corresponding' to in the definition of FiRower?" 14 Firm Power" means required for firm poweisithe
15 Now, having adopted the determination of 15 pondage required to assist the river in iegdtne MMD
16 Professor Lafitte in Baglihar as its own,igndoes 16 rate so that the plant can produce firm power
17 not, says Pakistan, acknowledge the plaimlvgrof 17 Now, there may also be a difference énrtteaning
18 paragraph 2(i), which provides that "Firm [BoWs the 18 of the term "corresponding to" in paragraij 2
19 power produced by the HEP when the river $laivthe 19 Again, India isn't terribly fond of paragrapfi): it
20 MMD level. 20 doesn't seem to refer to it overtly in then@assion.
21 (Slide 21) Now, in Baglihar, Professofitta was 21 But as we've seen from the Kiru HEP calcoites] its
22 not entirely clear, at least on my readisgoavhat 22 theory is premised on a constant, 24/7 infibthe MMD
23 he thought the words "required for Firm Pdweaeant. 23 rate. So it would see "corresponding tdeing the
24 At paragraph 5.9.3 (PLA-2), he referred to tw 24 energy corresponding to that which a HEPpraduce
25 definitions as you know: the definition in 25 through peaking when the river flows contumlg at the
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12:33 1

Page 106

MMD rate. Again, that's consistent withavwe've seen| 12:35 1 firm power, and not more than that; ireotivords, not

2 from the Kiru calculations. 2 secondary power.

3 The difficulty with this approach, as wavk 3 And that's exactly what Pakistan's apgrdes set

4 explored multiple times over this hearinghiat the 4 out to do: to ensure that in any sub-MMD ctiods, the

5 Treaty doesn't make a provision for energglpetion -- 5 operating pool will have sufficient storageattow the

6 which is what India is effectively doing: they 6 entire reservoir inflow, on a given day, toused to

7 saying, "We're guaranteed 14 hours of instalpacity 7 produce firm power by being passed througthuhgnes

8 generation per week"; that's energy -- it rsake 8 at the MMD rate. Pakistan's approach wiltefere

9 a provision for power production. 9 give the plant the storage "required for" tpgration

10 And that realisation is at the heartaKiBtan's 10 in all hydrological circumstances: from 0%tw MMD --
11 interpretation. "Firm Power" within the meapnof 11 never going to happen -- to 100% of the MM&rhaps
12 paragraph 2(i) is the power correspondirthabwhich 12 more likely to happen. And that storage, wiieubled,
13 the HEP can produce when the river is flovaing 13 fixes the size of the operating pool.

14 a particular rate, and that's the minimummea 14 And that's the issue that Pakistan h#stvath of

15 discharge. 15 these alternative theories. While both adtéves

16 So that's the differences between thepvties on 16 recognise, correctly, that the right appraacist be

17 those two crucial terms. 17 derived from the MMD, they reflect essenyialtbitrary
18 THE CHAIRMAN: No questions for you on that, Diil&s. 18 volumes of water. It's difficult to see heither of

19 Please proceed. 19 them will provide the storage that is recpliier firm

20 DR MILES: (Slide 22) This brings me to my fimplestion, 20 power on any particular day.

21 which is of course question 30. It's ondlide. And 21 Now, this is particularly the case far fhist

22 it presents two alternative approaches fr th 22 alternative. On a 24-hour cycle, the omyetithat

23 calculation of pondage put forward by twataf Court's 23 a plant would need an entire day's worth bfiMflow to
24 members, the Chairman and Mr Minear, andstihvited 24 produce firm power would be if there was loavfin the
25 Pakistan to comment on them. 25 river at all. That's a highly unlikely hytirgical
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12:34 1 The questions are as follows. Ttst firoposal: 12:37 1 circumstance.

2 "... multiplying the minimum mean dischatgy 2 This was the point that | tried to make --

3 a 24-hour duration factor, doubled, produ@ngaximum 3 unartfully, I'm sure -- when it was first ragswith

4 Pondage of 11.283 [million cubic metres] fue Kiru 4 me, this alternative, on Friday. That's tcaips

5 HEP ..." 5 Day 5, page 100, lines 2-6. Now, in respaogbat,

6 And then the alternative: 6 the Chairman noted, quite rightly, that iftthavhat

7 "... multiplying the minimum mean dischayrtess 7 the Treaty says, then that's what the Treaty.s

8 the lowest historic minimum discharge, by enadr 8 We're engaged here in an act of legal inteapos.

9 duration period, doubled, producing a maxinRondage of 9 But as | hope I've demonstrated, parag8éph
10 4.959 [million cubic metres] for the Kiru HEP 10 doesn't say that. The premise of the pondathat
11 Now, as is apparent from their wordihgse two 11 it's "required for Firm Power", implying a tking plant
12 approaches draw from the same conceptuadprieit. 12 attempting to achieve the firm power ratparticular
13 And both of them produce a simple and sttéoglard 13 hydrological circumstances. It is this im#iys has
14 mechanism for the calculation of pondageyasdsk 14 been Pakistan's guiding light as it has dpes its
15 about breaching the sufficiency criteria here 15 approach, and it is borne out in the langudige
16 (Slide 23) But in Pakistan's submissiwither of 16 paragraph 8(c). It's not reflected in thstfi
17 them is consistent with the language of tteafly, and 17 alternative.
18 the reason why is on the slide. It's pafyBi{c), 18 Now, if the Court were to force me to @é® between
19 and I've highlighted the words "required for" 19 these alternatives, | would pick the secam and the
20 Pakistan has always seen these wordspastant. 20 reason why is that it's more congruent withlanguage
21 They've been deliberately chosen by the Yidraifter, 21 of the Treaty.
22 and must be given meaning. Together with 22 What it appears to do is scan the hydiotd
23 paragraph 2(i), they reflect the fact that 23 record that produced the MMD, the ten-dayayes, and
24 paragraph 8(c) contemplates that pondageralide 24 identify the lowest entry. In essence,éognises
25 the additional flow "required for" a plantaohieve 25 that this level of daily cubic metres persetflow is

Page 108

31 (Pages 105 to 108)

Trevor McGowan

Amended



Day 7 -- Hearing on the Merits, First Phase

ARBITRATION PURSUANT TO ARTICLE IX AND ANNEXURE G & THE INDUS WATERS TREATY 1960
Tuesday, 16 July 2024

12:38 1 likely guaranteed to be available no manmat. We 12:41 1 feeding the northern region of India may But if
2 could call it the "guaranteed minimum discledygr 2 there are multiple such basins, then obviotsy
3 "GMD". 3 Treaty won't apply to them. And even withie tndus
4 The approach then subtracts the GMD fileerMMD, 4 Basin, of course, India can do whatever gdikn the
5 and provides for 24 hours of the resultingvflate as 5 Eastern Rivers. It's just these Western Ripants
6 storage. Essentially, what this means iswi&n this 6 that are constrained in terms of pondage.
7 storage is added to 24 hours of the GMD, lgdia 7 Also, by the way -- | think | said thisrimy
8 24 hours of MMD, and therefore firm power. 8 remarks last Friday -- just because you'veaghall
9 One can see how this would indeed be "&ypand 9 amount of live storage in your plant does@amthat
10 required for Firm Power", albeit in very sifieand 10 it's useless. | mean, these things are doibg
11 historically unlikely circumstances. Inather 11 running full-blast in the wet season, pravighealthy
12 circumstances, so below that GMD level, itldenable 12 amounts of baseload power into the northegion. You
13 production of secondary power. Neverthelesan be 13 only need pondage during the depths of wimieen the
14 better made to fit the language of the Tremty is 14 flow rate really starts getting down there.
15 therefore to be preferred over the alterpatishich 15 And so it's not even a case that theregrer
16 remains, in the grand scheme of things, litrairy 16 plants that are able to take up the loaddiaks
17 number. 17 behalf in the northern region; it's that etlese
18 And that concludes my answer on que&ibn 18 plants are only going to have reduced capéamit
19 THE CHAIRMAN: Mr Minear. 19 a small portion of the year. | can't patriyy higher
20 MR MINEAR: Thank you, Dr Miles. This goes torere 20 than that.
21 general question concerning India's approécid 21 MR MINEAR: Again, trying for me to understandiia’'s
22 obviously India is not here to inform us, ol can be 22 concerns here, | take it from this discussiat it
23 assured that we are doing our best to urahersheir 23 might be that India doesn't need to be comckabout
24 position. | don't think it's fair to ask ytutry and 24 meeting its peaking requirements; rathecdtgerns
25 explain it any further for us. But | do haties 25 are the most economical or efficient operatibthese
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12:39 1 question. 12:42 1 Treaty-based plants?
2 India is operating these run-of-river péass part 2 DR MILES: Exactly, and that's a completely juatife
3 of a contribution to a very large grid, | thithe 3 perspective on India's behalf. But it enténtal
4 "Northern India grid", it's described as, aadsume 4 a treaty in the terms that it did. "Pondasmuired
5 that consists of plants that are both Treaty a 5 for Firm Power" means pondage required fon fiower.
6 non-Treaty-based. |s that right? 6 As | think Sir Daniel said, | mean, trésniot
7 DR MILES: That's correct, yes. | think theylstive 7 a one-sided bargain. They got the entirethef
8 a number of the grandfathered plants mentiomed 8 Eastern Rivers in this deal; and in exchatigs; got
9 paragraph 4 to Annexure D, for example. 9 restricted rights to build hydroelectric pgpn the
10 MR MINEAR: Your position puts severe constrajimsmy 10 Western Rivers. And one of the restrictithres they
11 view, on pondage, as you're entitled to requeder 11 agreed to was limited pondage: specificifpndage
12 your view of the theory. But my understagds1 even 12 required for Firm Power" only.
13 if those plants are restricted, sufficiemtentindian 13 MR MINEAR: Thank you.
14 plants would be available to provide thatpeg even 14 THE CHAIRMAN: So, Dr Miles, I'm wondering whaoy think of
15 if the Treaty-based plants are constrailéddybe I'm 15 the following proposition, which is that ttiéferent
16 not making myself -- 16 possibilities that perhaps are in front ofruerms
17 DR MILES: That's quite right, Mr Minear. | meawve're 17 of the way one might understand paragraptagd
18 dealing with the whole northern Indian redghane. 18 paragraph 8(c) are that, on one end of teetspn, one
19 I mean, there's going to be a whole blerdiftérent 19 might view this as driven almost entirelyNdWID: that
20 plants in there. There's going to be nugleassive 20 when we look at 2(i), it arguably takes yotoian MMD
21 amounts of solar is coming online in Indrere's 21 concept to try to figure out the pondagedssaimd
22 going to be coal-fired plants, gas-fired parit's 22 located on that side of the spectrum mighhbewo
23 all part of an integrated grid in which hyiso 23 approaches that are at issue in question 30.
24 a relatively small portion. 24 More towards the middle of the spectrunuie be
25 | don't know what the other river baghmet are 25 the idea that MMD is a driving element of ey that
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12:43 1 this should be interpreted, but, as yooted out, 12:46 1 15 minutes. Does Professor Webb wisleginmow? The
2 2(i) does refer to "Firm Power"; 8(c) doe®rdd 2 alternative would be to break for lunch anchedack
3 "Pondage required for Firm Power". You diday this, 3 15 minutes early from lunch.
4 but | suppose one might also look at 2(c)idkea that 4 SIR DANIEL: Thank you, Mr Chairman. Having cotied with
5 pondage is supposed to have something totticthva 5 Professor Wehbb for precisely this eventualitiiink
6 meeting of fluctuations that the plant isrigyto 6  she would prefer to have a clear run. Anwkifcould
7 achieve. And that because of all of that, shrmuldn't 7 break now and come back 15 minutes early.
8 simply lean on MMD; one should lean on MMD in 8 THE CHAIRMAN: Okay. Well, that's fine then. 8e will
9 relationship to the way that a plant normalbuld 9 plan to come back at essentially 1.45 in otal@ick
10 operate. | think you said all of this implie working 10 up with Professor Webb.
11 plant and what is needed to make it work. 11 SIR DANIEL: Thank you, Mr Chairman.
12 And then at the other end of the spectuanid be 12 THE CHAIRMAN: Thanks.
13 leaning heavily on the concept of firm poirethe way 13 (12.47 pm)
14 that it's normally perhaps understood, asdri 14 (Adjourned until 1.45 pm)
15 considerably by a plant's operation and @ tnsve and 15 (1.45pm)
16 things of that sort. And India is residingtbat end 16 THE CHAIRMAN: Welcome back, everyone. | hopettiou had
17 of the spectrum when it attempts to interp(@tand 17 agood lunch.
18 8(c). 18 So | see that Professor Webb is at tdeipoand
19 I think you've articulated why we shopkthaps be 19  she's going to be speaking to us about sptlet
20 in the middle, and I'm just wondering if tadhe way 20  spillways and power intakes. So whenevelrgaaady,
21 you're seeing things as well. 21 please proceed.
22 DR MILES: I think | would say that we would arlate 22 Submissions on outlets, spillways anckiga
23 Pakistan's approach as being -- yes, in ttidlenn 23 PROFESSOR WEBB: (Slide 1) Thank you, Mr Chairnmaembers
24 the sense that there is a form of resenggration 24 of the Court. | will be addressing you on
25 that is being carried out. But you've gdbécable to 25 questions 4(b), 4(c), 5, 14, 15, and 16(u)(ah
Page 113 Page 115
12:45 1 dispose of the entire daily inflow inte tleservoir at 13:46 1 (Slide 2) So starting with questioh)4(The Court
2 the firm power rate, and you need capacitjotthat. 2 has asked about the relationship betweercttheept of
3 But it's important to avoid confusion hetheat 3 necessity in paragraphs 8(d) and 8(e), andthbiee of
4 that still remains, MMD, as the driving elernefithe 4 site for a HEP". And they've asked:
5 calculation, as | think you said. There'sservoir 5 "If an outlet below Dead Storage Levea@ated
6 operation in there. But completely absentftbe 6 spillway is necessary at one site, but notreampis
7 calculation are considerations of load, letleas 7 India obligated to choose the site not reqgisuch
8 India is capable of pulling by itself. 8 elements?"
9 So | think | would agree with that speotryou've 9 So we have here the test of necessityefpidesign
10 set out, emphasising that Pakistan is cuyrsitting 10 features, and the prohibition of drawdowsstfing,
11 somewhere in the middle of it, premised cemneoir 11 which applies throughout the Western Rivasshe
12 operations but not on load, not on instatghcity, 12 Kishenganga Court confirmed in its decision o
13 and nothing that India is able to unilatgraiodify. 13 clarification or interpretation (PLA-21) at
14 THE CHAIRMAN: Very good. | think we have no atiens for 14 paragraph 33. And both of these factorsnéoessity
15 you on that. 15 gateway and the prohibition on drawdown flaghinform
16 DR MILES: In that case, members of the Courgntains 16 and constraint site selection.
17 for me to thank you for your kind attention. 17 (Slide 3) So the range of options casd®n in
18 THE CHAIRMAN: Very good. Well, thank you, Dr Ms, for 18 this table.
19 your presentation. It covered a lot of gobband was 19 If India chooses a site and design irgdrfdr
20 of considerable assistance to us. 20 drawdown flushing, that is prohibited under Treaty.
21 DR MILES: Pleasure. 21 If the site and design would enable dawmd
22 THE CHAIRMAN: So, Sir Daniel, | think we are,paps 22 flushing, then it is not immediately prohdaif but the
23 surprisingly, a little bit -- well, perhapstrahead of 23 choice of that site is heavily constrainétie burden
24 schedule, but | thought maybe we would bagyop to 24 is on India to show that it has a plan falieent
25 the lunch break with Dr Miles. We do hawgoad 25 management that does not involve drawdovahiihg. And
Page 114 Page 116
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13147 1 as the Kishenganga Court said in itsgdatvard 1351 1 that is a feature of such a design. Asubke to you
2 (PLA-3) at paragraph 506: 2 last week about how placing intakes very degpthe
3 "... the Treaty does not simply resttiet Parties 3 reservoir then perpetuates this vertical stacknd
4 from taking certain actions, but also consraheir 4 these increments of submergence, becausesgoliam
5 entitlement to construct works that would éaalich 5 even deeper outlet to clear sediment fronathe of
6 actions to be taken." 6 the intake. That's transcript Day 4, page Iit8s
7 Then we relate this to the design andaplent of 7 was also consistent with Pakistan's argunnethiei
8 outlets and gated spillways. So we see that f 8 Kishenganga proceedings, as recorded at ttialpa
9 an outlet to be below dead storage levelalhds to 9 award (PLA-3) at paragraph 330.

10 show that this is necessary for sedimentacboit 10 However, there is, as you see it initjfetdr pink

11 another technical purpose, excluding a seticantrol 11 area, an area where there is no overlap batthese

12 plan or a purpose that would be achievedigirdhe 12 relationships. And that is when you havéaoer

13 depletion below the dead storage. 13 scenarios where an outlet below dead stdesgeor

14 And similarly for the gated spillway,arder to 14 a gated spillway is necessary for reasores tian

15 have a gated instead of ungated spillwaya Inds to 15 drawdown flushing. And in these scenariosnthe

16 show this is necessary due to the conditibsite, 16 necessity analysis is detached from the itait on

17 and that would exclude any compulsion towérds 17 drawdown flushing as established and confirtnethe

18 depletion of dead storage. 18 Kishenganga Court.

19 And when we are assessing this neceasitityion 19 (Slide 6) I will just recall how the Kishganga

20 in 8(d) and 8(e), we have to recall that lfiais to be 20 Court analysed its approach to site seleetimhthe

21 a genuine necessity, and not a manufactured o 21 prohibition on drawdown flushing. And youncsee the

22 artificial necessity compelled by a poor shieice. 22 rigour of this analysis.

23 So if the outlet is below dead storageller the 23 At paragraph 517 (PLA-3), the Court obsdrthat

24 gated spillway is necessary for reasons ditlagr 24 "the prohibition on reservoir depletion [untie

25 drawdown flushing, then India is not oblige¢hoose 25 Treaty] will preclude India from having recse to
Page 117 Page 119

13149 1 another site. But in order to reach phistt, it has 13:52 1 flushing with drawdown below Dead Storkgeel”, noting
2 to discharge its burden under paragraphsa8@B(e) 2 that "[drawdown] flushing is but one of a nienbf
3 in order to comply with the Treaty. 3 techniques available for sediment control".

4 As we pointed out on Thursday -- and shat' 4 In footnote 724, the Court noted that areli
5 transcript Day 4, pages 117-119 -- there is no 5 argument on necessity had not been consisiredia
6 preordained site in these circumstances,tard ts no 6 had argued that drawdown flushing was "ortb®f
7 perfect site. There will always be a choice. 7 effective techniques" for maintaining the airstbility
8 (Slide 4) Question 4(c) asks how thistieteship 8 of reservoirs, but also, at another pointuadjt was
9 compares to "the relationship between sitectieh and 9 "necessary" for the sustainability of the Kishanga
10 the prohibition on drawdown flushing foundtbg 10 plant.
11 Kishenganga Court". 11 At paragraph 519 of the partial award,@ourt
12 (Slide 5) That can be shown with this Vdiagram. 12 considered that the testimony of India's exgleowed
13 The relationship between necessity atidtsibelow 13 "that drawdown flushing [was] an approprigied
14 dead storage level and having a gated instead 14 perhaps preferable) technique, but not thepmssible
15 an ungated spillway substantially overlaps not 15 one", and that he had failed to "examine[gthir
16 perfectly, with the relationship between siéection 16 sluicing would suffice to control sediment at
17 and the prohibition on drawdown flushing. 17 [Kishenganga]".
18 The overlap exists -- and that's the etaréd 18 At paragraph 520, similarly, the repdranother
19 colour, which is the prohibited area -- thertap 19 Indian expert stating that drawdown flushives
20 exists because outlets below dead storagedad 20 "essential for the sustained operation ofyttant]"
21 gated spillways are features of the typicdldn HEP 21 was doubted by the Court, in that it did'lesclude
22 design that is intended to be used for drawmdo 22 other possible designs that could operatedifferent
23 flushing. 23 basis" for sediment management.
24 You've heard from Dr Morris this mornigout the 24 And the Court concluded -- and this éaclin its
25 vertical stacking features going deep inéoréservoir 25 clarification decision (PLA-21) at paragraéggh-- that
Page 118 Page 120
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13:54 in this situation, the options for India g0 modify 13:57 1 we have heard from Ms Rees-Evans, it wgstiated with
2 its design, even if it's not the most econainic 2 international practices very much in mindjudang the
3 approach, or to choose another site. 3 role of Raymond Wheeler, Chief of Engineerthef
4 I'm now moving to question 5, on best ficas, 4 US Army before his appointment to the WorlchBa
5 unless there are any questions so far on puéses. 5 Also in 1960, at the time of conclusiamdia did
6 THE CHAIRMAN: | don't think we have questionso Slease 6 not have developed standards, given the pnetityed
7 proceed. 7 dam construction at the time. And both sfdtetia
8 PROFESSOR WEBB: Thank you. 8 and Pakistan, were relying on internationalsms and
9 (Slide 7) So question 5 asks about "tfferéint 9 international firms for dam design and coreion.

10 ways the concept of best practices is refedm the 10 And the Bureau of Indian Standards' publicati which
11 Treaty" and "the support for the propositizet doing 11 we have referred to, for example, at P-058&as first
12 so refers to international best practices". 12 published on hydropower intakes in 1981, ntoae
13 | recall Sir Daniel's observations irp@sse to 13 two decades after the Treaty was concluded.
14 the Chairman'’s question at transcript Dgage 262, 14 I'm now turning to the next question, ethis
15 line 5 to page 264, line 11. He said that be 15 question 14, which revolves around notionsost and
16 practices cannot be by reference to Ind@amdstrds, or 16 economical design. But before that, Mr Ghain ...
17 even Indian and Pakistani standards, bethissis 17 THE CHAIRMAN: Let me just check to see if there
18 an international treaty of a special characte 18 questions.
19 (Slide 8) Support for this propositioridend 19 I have one on this issue of internatidesst
20 using the well-established principles oftyea 20 practices or more local best practices. wobeen
21 interpretation. The ordinary meaning of &imthe 21 quite clear about the relevance of the Tresadyabout
22 Treaty that we have referred to throughoeinat 22 the selection of the arbitrators, the choidaw
23 limited to a locality or even to a region:"sound and 23 provision and the types of standards tha¢\aeailable
24 economical”, "satisfactory operation”, "cunsémy and 24 as of 1960. So that was all very clear.
25 accepted ... design" -- which was not astetiaith 25 In the course of the negotiating histarich

Page 121 Page 123

13555 1 a particular region -- and methods ofe@dhg the 13558 1 I know was not your original presentatiout, do you
2 "highest level" or the "minimum size". Sovesve said 2 recall there being references, in the courtigeo
3 throughout, this requires using best praciicéise 3 back-and-forth between the two parties, atimitise of
4 service of the Treaty. 4 standards, perhaps references to particulriala
5 Context is also helpful here. When "costy and 5 such as the Creager treatise? Does thatiretis
6 accepted ... design" is used elsewhere inyfreach 6 negotiating history?

7 as paragraph 10(a) of Annexure D, it is assediwith 7 PROFESSOR WEBB: | will be checking this with nojieague
8 the effective date of 1 April 1960. In paismn 8, it 8 Ms Rees-Evans. From my review of the travatusnot
9 is not so tied to that date, meaning thearit and 9 there, or it's not at all prominent. What ylousee

10 must include developments since 1960. 10 though is Raymond Wheeler's role; you seeding

11 Article IX on dispute settlement, andgumaph 4 of 11 reference to the Lilienthal plan based orsetates

12 Annexure G, envisage a court of "highly diedi 12 in the United States.

13 engineers" and "persons well versed in iatésnal 13 But on the other hand, I'm not sure abdwther

14 law". And the selection process also pdinthis 14 we've got express reference, although cérttie

15 focus on international practices. It is ecpss 15 engineers involved in those negotiations dalve been

16 involving the heads of international orgatiises, the 16  very familiar with those handbooks.

17 leaders of academic institutions, the hedtef 17 THE CHAIRMAN: Thank you.

18 judiciary in England and Wales, and the higinanking 18 And a similar question relating to thagice of

19 officer in the US Federal Judiciary. 19 the parties after 1960. This may come oueras the

20 Paragraph 29 of Annexure G provides thdienever 20 record is developed of the exchanges bettineen

21 necessary", the Court may apply "Internationa 21 Commissioners, for example, in the Permainekois

22 conventions" and "Customary international'laiwhere 22 Commission.

23 is no reference to local or regional starglard 23 PROFESSOR WEBB: Yes.

24 We come then to a supplementary means of 24 THE CHAIRMAN: Is it the case, in that contextat both

25 interpretation: the circumstances of conolusiAnd as 25 sides are referring to international prasticethe
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14:00 1 course of their dialogue? 14:03 1 meaning as "cost".
2 PROFESSOR WEBB: So | have certainly seen referentoth 2 "Economical" means: is "characterized bieading
3 sides to purported state of the art, whichdeark 3 to economy; careful [utilization] of resourcest
4 would submit in some circumstances -- althdagha was 4 wasteful”; not being disproportionately expeagjiven
5 drawing on international practice -- was ratially 5 the purpose for which it has been designexdit iS
6 state of the art, or not applicable given the 6 about the use of resources in relation torothe
7 prohibition on drawdown flushing. 7 considerations. It is a contextual termhiaway
8 Then you've got the counter-arguments from 8 that perhaps "cost" is less often used imsestual
9 Pakistan's Commissioner in the Commissiomgayhis 9 way.
10 is not actually the practice that's applrethis 10 The second observation is that in papigr&(d)
11 topography with this kind of run-of-river dam 11 and (e) of Annexure D, the considerationcoih®mical
12 That's another thing that, as you saycamekeep 12 design or construction only comes into plégrdndia
13 an eye on as we do our first sift throughntiagerial 13 has discharged its burden of showing negesdiether
14 that's coming in for 30 September. 14 that's the necessity of a gated spillwayutlets
15 THE CHAIRMAN: And then a final question, andstfis 15 below dead storage level. And "economicaliewed in
16 mimicking, to an extent, the question | pubt Miles. 16 tandem with other relevant factors, andt jeturn to
17 Is it the case that in the pleadings eettoe 17 the three flowcharts that | presented on
18 Baglihar Neutral Expert and the Kishengangartof 18 paragraphs 8(d), (e) and (f).
19 Arbitration, you have both parties habituadiferring 19 (Slide 10) So you see under 8(d), ttet §irep is
20 to international standards of practice? 20 to show that a low-level outlet is necess$ary
21 PROFESSOR WEBB: You do. It's in different waysd you 21 sediment management or other technical parposce
22 have the Neutral Expert also himself, | thatk 22 you have gone through that gateway and prtharit is
23 one point, referring to a survey of 14,000sla 23 necessary, then it is about identifying thttoms,
24 But what | would caution with the waytthaaterial 24 which are tested and screened against thiepb of
25 is used is not that it's international pactn the 25 "sound and economical design”. Then the afi¢lae
Page 125 Page 127
14:01 1 service of the Treaty. It has to be angfully 14:04 1 smallest and highest outlet comes intg, ptenarrow
2 assessed, because sometimes it's got nothitogvtith 2 down the options to a particular design. &rat needs
3 run-of-river situations, as opposed to otiipes of 3 to fit in with the "satisfactory operationtok
4 dam. And sometimes it's used, particularlyriofa, as 4 works": it has to, obviously, perform its desl
5 an excuse to ignore Treaty constraints. 5 function in an acceptable manner.
6 But certainly in Baglihar, you see refeeio 6 (Slide 11) In 8(e), the initial requirerhén
7 comparative and international practice. 7 showing that a gated spillway is necessany tlaat is
8 THE CHAIRMAN: Yes, | could see it's two differgpoints: 8 linked to the conditions at the site of thepgased
9 when should one use these practices; butifrere 9 plant. "Sound and economical” once again edmat
10 does refer to these practices, what is theeaf 10 the second step, once you're identifying ygtions,
11 them? 11 having met the threshold of showing thattadja
12 PROFESSOR WEBB: Exactly. 12 spillway is necessary. Then the design pptaye
13 THE CHAIRMAN: It sounds as though, from what y&ay, it is 13 narrowed down according to the highest msitif the
14  international practices that are being dised® 14 bottom level of the gates when they're clogsa this
15 PROFESSOR WEBB: Yes. 15 time "satisfactory construction and operdt@mme in
16 THE CHAIRMAN: Thank you. That's fine. Pleaseqeed. 16 as the final stage.
17 PROFESSOR WEBB: Thank you. 17 (Slide 12) For intakes, we don't havinéral
18 (Slide 9) So question 14 asks abouttteneto 18 necessity test under 8(f), so the firstugibe
19 which "cost is a relevant consideration wétspect to 19 looking at whether these are satisfactoryesathomical
20  outlets, spillways and intakes ... givenréferences 20 designs; then the highest level intake irr¢iservoir
21  to'economical design' ... and 'economical 21 among those designs; and taking into acamustomary
22 construction™. And I start with two obseivas. 22 and accepted practice for the designatectrafiat
23 First, as Dr Morris has explained thigmimg, and 23 plant's operation, bearing in mind it is a-af-river
24 as | explained at transcript Day 4, page 24 25 to 24 plant.
25 page 125, line 4, "economical” does not hagesame 25 So in this process, whether something is
Page 126 Page 128
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14:.06 1 an "economical design” or an "economioabtruction” 14:09 1 consistent with the principle of effectiess in the
2 is not an overriding consideration. It is ay& 2 law of treaties?"
3 associated with being "sound" or "satisfactotyis 3 We would say that it is compatible witk th
4 often associated with something being at tighest 4 principle of effectiveness and that princigle
5 level", a structure being at the "highest fevEor 5 respected because the interpretative apptbath
6 intakes, it's associated with the operatioa plant 6 we are putting forward for 8(d), (e) and (@ed not
7 as a run-of-river plant. And of course, "emmital”, 7 render the reference to "economical” supenfuar
8 as a term, is always subject to the objectpampose 8 devoid of any effect, which would be the itigmwith
9 of the Treaty, including the hydro bargain. 9 the principle of effectiveness. It includies hotion
10 So | recall what | said on Thursday, \Whg if 10 of "economical” as part of a step-by-stepyaigthat
11 there is a choice in design, and one outtetdvbe 11 takes a number of factors and principlesastmunt.
12 higher and smaller but more expensive talbthien 12 The other part of the Court's questios iha
13 India is obliged to choose that design. 13 distinction to be drawn between "economiesigh”
14 (Slide 13) We can look at how this wasited, this 14 in 8(d) and "economical construction™ in 8(8nd
15 notion of economical and design choicedhén t 15 Pakistan submits that there is a distindtistmveen
16 Kishenganga proceedings. So in the expeptst by 16 them.
17 Dr Schleiss appended to India's rejoinderettpert 17 (Slide 15) "Economical design" referslésigns
18 said that: 18 that fulfil Treaty requirements. It's tofiead in the
19 "Under the local topographic conditiohthe KHEP 19 light of the chapeau of paragraph 8, whigis:sa
20 it is technically not feasible to design feeface 20 "... the design of any new Run-of-Riviem®...
21 desilting basins or desanders. The onlybtt 21 shall conform to the following criteria: ..."
22 economical solution would be to place themenground 22 It concerns how the feature will opetatulfil
23 as a pressurized desilting chamber."” 23 its purpose, including considerations of reexdit
24 So he has rejected the underground desaption 24 control, sustainability and maintenance.
25 as being not economical. And he has cond|tiot 25 As Dr Morris said this morning, it is ribat the
Page 129 Page 131
14:08 1 a minimum reservoir size is essentialiargntee the 14:10 1 least-cost design will be chosen, eitineleu the
2 settling of the sediments, essentially turrirey 2 Treaty or how India actually has been desigiti
3 reservoir into a desander. 3 plants in practice. "Economical” does notatguo
4 (Slide 14) Now the Court directly addresges 4 "least cost".
5 point in its partial award (PLA-3) at footnatg4. 5 "Economical construction" is limited to
6 They said: 6 paragraph 8(f) on power intakes. It concénas
7 "For the Court, this ..." 7 practicalities of building the intake. It tégs that
8 The report of the expert: 8 the height of the intake be "consistent with
9 "... suffices to establish that the curaasign 9 satisfactory and economical construction gretation”.
10 of the KHEP may well be the simplest altéugaand the 10 And the drafters of paragraph 8(f) favouretidiace
11 use of drawdown flushing the most econon@paroach to 11 intake with a part slightly below dead sterégyel,
12 sediment management; it does not establihttase 12 which is better able to manage sediment vettdle being
13 approaches are the only ones available." 13 cheaper to construct, and therefore would thee
14 And even if it had been the only optigaikable to 14 economical criterion.
15 India -- which the Kishenganga Court doubbetause 15 So stepping back, the reference to "eniad” in
16 sluicing with little drawdown would have been 16 the various provisions of paragraph 8 isarioasis or
17 particularly effective in the region, as tmeye at 17 a justification for incorporating a cheapkeraative
18 paragraph 521 -- then the solution is ngietonit 18 that would contravene the Treaty.
19 designs that are intended for drawdown fhgshiut, as 19 As a practical matter, and as you'vechizam
20 the Court said at paragraph 34 of its detisio 20 Dr Morris, it is also not entirely clear thadia's
21 clarification (PLA-21), it would be for Indta secure 21 designs would be more economical, with tteép,
22 a more appropriate location and draw morecgpiate 22 high-pressure, low-level outlets, which a@ercostly
23 designs. 23 in general than a crest-gated spillway.
24 So the second part of the question o€t is: 24 And there's also not just the cost oftrigtion
25 "... if [the cost] is not relevant, hoswthat 25 and design and complexity but the ongoingiteaance of
Page 130 Page 132
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1412 1 these plants which comes into the dediggep 14:16 1 not be higher than 20 feet above the rbedrof the
2 low-level outlets are more likely to be clodgeith 2 Tributary at the site of the structure.”
3 debris; and spillways located on the crestrareh 3 The third reason is: as Dr Morris andteddast
4 easier to maintain and clear of large debkis,logs 4 Thursday, at transcript Day 4, page 51, life44 and
5 that may have come from an upstream landslifleod. 5 page 175, lines 20-24, the invert of a powtake is
6 (Slide 16) I will now move to question ¥hich is 6 always at least partially below dead storagel| in
7 on outlets in general. The Court asks: 7 order to divert water into the intake and hineefull
8 "What is the universe of outlets reguldigd.. 8 range of the operating pool. And for thissmg
9 8(d) of Annexure D?" 9 paragraph 8(f) of Annexure D will always addrintakes
10 And we say the universe of outlets isoatlets 10 that are at least partially below dead s®tagel.
11 below dead storage level. Outlets can lssifiad 11 So those were our reasons for taking that
12 according to their function. At Exhibit P@B we have 12 interpretation of paragraph 8(d) as meaningliy
13 the US Army Corps of Engineers Hydraulic Desif 13 below.
14 Reservoir Outlets Works Engineer Manual from 14 However, reflecting upon the Court's tjoes, and
15 15 October 1980, which this graphic is basednd it 15 consistent with Pakistan's emphasis thagpapa 8(d)
16 lists various functions for outlets. 16 is, as Sir Daniel said, "the gateway to itlk of
17 (Slide 17) Not all of these would be vel& to 17 outlets that appear in a hydropower plantfanscript
18 an Annexure D hydroelectric plant, but yokeasabout 18 Day 4, page 14, lines 3-5 and page 101, iBek9 --
19 the universe of outlets. So they would idetulood 19 Pakistan is willing to accept that paragréf) can
20 control, navigation, irrigation, water supply 20 include outlets located partially above aadiglly
21 hydropower of course, E-flows or low flowyelision, 21 below dead storage level. Such an outletdvoave to
22 and drawdown for inspection or maintenance. 22 satisfy both the criteria in paragraph 8éafid then,
23 Some of these functions of course magobebined in 23 if it was a spillway, 8(e); and if it was avger
24 a single structure. And as | said last wlakistan 24 intake, 8(f) as well.
25 has no objection to dual-function outlettoag as 25 THE CHAIRMAN: Thank you, Professor Webb.
Page 133 Page 135
14:14 1 they are in the service of the Treaty. 14:17 1 So you've left me a little bit puzzlethere is
2 (Slide 18) The next part of question l&sak 2 presumably the best interpretation of the fjreand
3 paragraph 8(d) is "limited to outlets locatatirely 3 the question is: is the Treaty best interprete
4 below Dead Storage Level", or it may "includglets 4 regarding outlets that are partially belowdis@rage
5 located partially above and partially belonaBé&torage 5 level as falling within the scope of paragré&d) or
6 Level". And: 6 not?
7 "To the extent that [we] maintain[] thiist 7 And | wasn't entirely clear. Are you saythat
8 provision applies only to outlets located reyi below 8 Pakistan has a position, which is that thegtrfall
9 ... what is the basis for [that] interpretati 9 entirely below dead storage level --
10 In Pakistan's Memorial at paragraphsQLargi 10 PROFESSOR WEBB: Yes.
11 10.101, and in these proceedings at tratnddap 4, 11 THE CHAIRMAN: -- but that you can see a possible
12 page 142, lines 16-20, we have stated that 12 interpretation that says a partial outleoletlead
13 paragraph 8(d) applies to outlets entirelgwelead 13 storage level also is included in paragrap® (
14 storage level. And this has been for theasons. 14 PROFESSOR WEBB: Yes, that's exactly what wayeng,
15 The first is that we are simply interprgtthe 15 Mr Chairman.
16 ordinary meaning of "outlets below Dead Sjerkevel" 16 The challenge here is with paragraphd@{fpower
17 as meaning outlets wholly below dead stoleagg. 17 intakes, because a power intake will alwaygehts
18 The second reason is that in terms deegnwvhen 18 invert slightly below the dead storage lewekleeper.
19 the Treaty addresses structures at a cbeaht, 19 So when we were interpreting the Treag/were
20 it does tend to specify it. So in paragré#), it 20 thinking: how does 8(d) relate to 8(f)? W&pillways,
21 refers to the bottom level of the gates enrtbrmal 21 there can be a surface spillway, free-overipillway:
22 closed position. In paragraph 18(c) of AnmexD, 22 then it would be entirely regulated by 8(Ahd if it
23 which relates to small plants, it refers to: 23 is below dead storage level, it would be letgd by
24 "... the crest of the diversion structacenss the 24 8(d). But it was with the power intakes thatwere
25 Tributary, or the top level of the gatesri, shall 25 considering what function that would stithplin 8(f),
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14:19 1 if you always put it within 8(d). 14:22 1 flows -- by being below dead storage lgvekn help
2 THE CHAIRMAN: Okay. 2 guarantee such flows at any time; as Dr Morris
3 PROFESSOR WEBB: (Slide 19) Perhaps I'll expanthahin 3 explained, an outlet below dead storage Imesl be
4 the answer to the last part of the Court' stijpe, 4 used as a sediment sluice in front of or ettser
5 which is: 5 situated in the immediate vicinity of the keao
6 "Would any difference of significance &l from 6 produce a localised scour cone or otherwifle pu
7 ... applying ... 8(d) to outlets partially il Dead 7 sediment away from the intake, to minimiseuanglation
8 Storage Level?" 8 and entrainment into the intake; as ProfeBagtaert
9 We say that by applying 8(d) to outletdipty 9 pointed out this morning, it can also be usegent
10 above or partially below dead storage letalpuld 10 a turbidity current without reservoir drawdgwand it
11 make the criteria for such outlets more géin. 11 may also be designed to allow dewatering®iam.
12 (Slide 20) 8(d), as you can see, intreduc 12 So we've expanded, in the light of yaugsiion, on
13 a necessity test that does not appear infé(f) 13 what we would consider an "other technicappse”.
14 example. So 8(d) requires showing thatptztement 14 (Slide 22) Question 16(c) asks aboutppses that
15 of the outlet would be "necessary for sedirnentrol 15 would call for an outlet below Dead Storageé! that
16 or another technical purpose”. 16 is not located at a low level near the resierv
17 The test in 8(e) for a gated spillwagelsted to 17 bottom". And there are indeed purposesvibatd call
18 "the conditions at the site", which may olymat 18 for an outlet that is below dead storagellbuenot
19 overlap with "sediment control [and] otheshteical 19 sitting on the river bottom, and I'll justgitwo
20 purpose”. 20 examples.
21 Importantly, 8(d) introduces the requiesitrof 21 So as you've heard from Dr Morris, a kigpacity
22 "minimum size", which is a factor that is nmntioned 22 outlet with the crest elevation below deadagie level
23 in the other paragraphs. 8(d) requiresdbation "at 23 is used for sediment sluicing. It would beantageous
24 the highest level". 8(e) also requires thatloes 24 for that outlet to be relatively shallows &rest
25 8(f), but with slightly different criteria feeach of 25 would be set lower than the intake, but iuMdaot be
Page 137 Page 139
14:20 1 them. 14:24 1 located on the bottom of the reservoir.
2 And finally, 8(d) does not include thetena of 2 As we pointed out in transcript Day 4, 4g0,
3 "satisfactory and economical construction"omstomary 3 lines 12-17, ICOLD guidelines, in Exhibit P36
4 and accepted practice", which only appea&fin So 4 actually recommend that a five-year flood wido
5 therefore it doesn't apply a construction terthe 5 passing, rather than higher floods producéitéier
6 design of the outlet that may affect its ptaeat if 6 levels. So when part of the outlet belowdbad
7 you were purely under 8(f). 7  storage level should be designed for the five-
8 (Slide 21) | now turn to question 16(k§(d) 8 ten-year flood and is mainly about sedimentagament.
9 having been answered by Dr Morris this morniAgd 9 The second example is an intake, whetiser i
10 this asks about: 10 a power intake or an environmental flow ietakat is
11 "What would Pakistan understand as coiistj 11 helpfully located below dead storage levetause
12 a potential 'other technical purpose’ foritgyv 12 otherwise the water cannot flow into thekatevhen the
13 an outlet below Dead Storage Level?" 13 reservoir is at its minimum operating levidbwever,
14 As Sir Daniel said on Thursday, at traps®ay 4, 14 you wouldn't want such an intake at the bedrbecause
15 page 13, line 23 to line 2 on page 14, thejpal 15 you would have the problem of taking in aofbt
16 focus of 8(d) is sediment management. Tha'dirst 16 sediment.
17 and specific criterion that is specified.eThrase 17 Mr Chairman, members of the Court, trareethe
18 "other technical purpose" is a catch-all term 18 questions that | wished to address you omhappy to
19 | indicated last week, at transcript Dayage119 19  answer any questions; otherwise that consloge
20 lines 12-14, that it would include contrilmgfito the 20  submissions.
21 passing of the design flood. 21 THE CHAIRMAN: Thank you very much, Professor Weliet me
22 In the light of the Court's question,wegjiven 22 justturn to my colleagues and see if theyelzny
23 even more thought to this, and other possasilfor 23 questions.
24 the phrase "other technical purpose" inclbdging 24 (2.25pm)
25 an outlet below dead storage level to pasiegical 25 Questions from THE COURT
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14:25 1 THE CHAIRMAN: I just have one question foruyo 14:28 1 Mr Fietta next, to raise with us some fsoabout the
2 We've occasionally raised the issue ofedmre E in 2 paragraph 35(a) issues. Is that correct?
3 the course of the hearing. 3 SIR DANIEL: That's correct. Thank you.
4 PROFESSOR WEBB: Yes. 4 THE CHAIRMAN: Very good. Inwhich case | invitdr Fietta
5 THE CHAIRMAN: And as | think you perhaps have evsted, 5 to the podium; and once you are assembled, tfessl
6 we do have comparable provisions relatingittets and 6 free to proceed. (Pause)
7 spillways and intakes in Annexure E. 7 MR FIETTA: Okay, thank you.
8 So it's just a general question: havelgoked at 8 (2.28 pm)
9 that language as perhaps relevant context for 9 Submissions re Question 35(a) Issues
10 interpreting the provisions that you've baddressing 10 MR FIETTA: (Slide 1) Good afternoon, Mr Chairnemd
11 in this presentation? 11 members of the Court. My task today is tresk you
12 On first glance, they look to be veryimand 12 on one residual but important element of fakis
13 therefore there's perhaps nothing much taken from 13 answer to the Court's question at paragraf#) 8f
14 it. Butif | understand correctly, in an Aaxure E 14 your PO No. 6, dated 6 July 2023, namely &thau
15 storage work, it might be the case that yatake is 15 extent of the binding or otherwise contrglleffect of
16 at a lower level because of the nature afit 16 decisions of Courts of Arbitration under &lgilX of
17 therefore it seems to me maybe some relewzmide be 17 the Treaty, with a focus on the Kishengangards.
18 divined from that context, with that languaaeto 18 | explained on Day 3 of the hearing thate is
19 what might be meant in Annexure D. 19 in fact apparently little or no disagreentestiveen the
20 So it's just a general question for yoreflect 20 parties as to the limited res judicata efféct
21 upon, now or in due course. 21 determinations of a Neutral Expert. Spegiific India
22 PROFESSOR WEBB: Yes. 22 has never argued, as | explained on Daya8thb
23 So the similar language is relevant texdant. 23 Baglihar determination has any legally bigdin
24 | did refer to it in the context of the hydrargain: 24 otherwise controlling effect beyond the sfieeispects
25 that we keep seeing this relationship betveeite and 25 of the Baglihar HEP that were the subjethaf
Page 141 Page 143
14:27 1 an exception, developing that balance éstvihe 14:30 1 determination.
2 parties, reflecting the peace and the Treatgdins 2 But as you picked up on Day 3, Mr Chairmiadia's
3 underlying the Indus Waters Treaty. But ityagoes so 3 position with respect to the binding or othieev
4 far. 4 controlling effect of the Kishenganga Court of
5 And | know Sir Daniel will be developinigig in his 5 Arbitration awards has been, to use your wotdss
6 closing submissions, and we will certainlycbening 6 clear"; that's Day 3, page 131. Both in th@ &d the
7 back to it in any post-hearing submissiothat would 7 Commission and other contexts, India has been
8 be helpful to the Court. Because there aye ke 8 circumspect, if not evasive, as to the rexaid
9 differences between storage works and rurivef-r 9 consequences of those awards.
10 plants, both historically and in the way tihaty 10 So in order to assist your decision-ngkiith
11 function from an engineering point of viewer when 11 respect to your first question in PO No. Bether in
12 there is a power storage capacity assoopdtad 12 an expedited partial award or an award cogaail of
13 a storage work. 13 your questions, | will explain to you why thestemic
14 So | think we can only go so far. Youeady 14 res judicata effect of Kishenganga derivegush from
15 given the example that there may be a teydemards 15 its dispositifs but also from certain of r@agraphs
16 multiple outlets, including very low outlets, 16 setting out the Court's underlying reasomihgh
17 a storage work that can't be transposed to 17 informed those dispositive findings.
18 a run-of-river design. 18 (Slide 2) So we can pick up the discussio Day 3
19 THE CHAIRMAN: Very good. Thank you. 19 between pages 143 and 146. There, Mr Chajrycai
20 I think that's all the questions we have. 20 raised the question of what constitutes werd, with
21 PROFESSOR WEBB: Thank you. 21 reference to the wording at paragraph 23rwieXure G,
22 THE CHAIRMAN: So thank you very much for youegentation. 22 which provides, as you will recall, that:
23 It was very helpful. 23 "The Award shall be accompanied by astant of
24 PROFESSOR WEBB: Thank you very much. 24 reasons."
25 THE CHAIRMAN: So if | understand it correctly eshave 25 You asked whether, in effect, this wogdineans
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Page 146

14:31 1 that the award is limited to its dispésgtiich that 14:34 1 against reduction below dead storage,lsagk in
2 the statement of its reasons is separatehasd 2 cases of unforeseen emergency; and the fct th
3 potentially not final, binding or otherwisentmlling 3 accumulation of sediment in the reservoir plaat on
4 in the same way as a dispositif. 4 the Western Rivers did not constitute an w¥een
5 After some discussion on Day 3, you cdiyec 5 emergency that would permit depletion of resiebelow
6 summarised Pakistan's position to be that: 6 dead storage level for drawdown flushing pseso
7 "[res judicata extends to] not just the digfsbut 7 They were clearly, on their face, systefinidings.
8 also to, you said, "aspects of the reasoninigilying 8 But as | will explain, that fact is confirmedthe
9 what is determined in the dispositif*. Anduyedded: 9 reasoning of the Court which forms part of the
10 "There may be other aspects of the attatdare 10 res judicata underlying those paragraphs.
11 not directly germane to the outcome that tmgh have 11 As | mentioned last week, India has never
12 res judicata effect.” 12 acknowledged that the Kishenganga award sitiseeven
13 And that is the crux of Pakistan's posithamely 13 have any systemic or otherwise controllifgatfon the
14 that there is nothing in paragraph 23 of Axne G of 14 interpretation of the Treaty. So it's theref
15 the Treaty to disapply the basic position at 15 important that in your forthcoming paragr&pia)
16 international law that the res judicata bfraling 16 decision, you confirm the extent of the teligata
17 adjudicative decision extends to the pardgraptting 17 which emanates from the various KishengarmatC
18 out the rationale which underpins the digpa@si 18 dispositifs, such as those on the screen here
19 findings. 19 But it will be no less important that yalecision
20 So in the remaining 20 minutes or so pfemarks, 20 confirm also the res judicata elements oLiiderlying
21 I'm going to split my presentation into thpeets. 21 reasoning of the Kishenganga Court's dispesit
22 First, | will briefly revisit what are ¢tmain 22 findings. And you can do this, we say, wéference
23 dispositive findings of the Kishenganga award 23 to extensive and long-standing international
24 Second, | will explain, with reference to 24 jurisprudence and commentary to this effect.
25 long-standing international jurisprudencey e 25 (Slide 6) On Day 3 of the hearing andun
Page 145 Page 147
14:32 1 awards' binding or otherwise controllifige extends 14:36 1 Memorial, we restricted our submissiorthas point to
2 to the critical elements of their underlyirgigoning; 2 the International Court of Justice's fairlgest
3 a point which we touched on briefly in the Meial, but 3 preliminary objections judgment in Colombiblicaragua;
4 on which we thought we could usefully elabeiatthis 4 that's PLA-108. But I'm going to expand thattmission
5 closing. 5 with reference to other similar jurisprudendéat
6 And third, | will apply that jurisprudente the 6 jurisprudence confirms that the underlyingscedng
7 Kishenganga awards, in order to identify astesome 7 contained in Court of Arbitration decisiongluding
8 of the central paragraphs of that Court'sar@ag, 8 the Kishenganga awards, has res judicatat eféec
9 which plainly, in our submission, form parttoé 9 a matter of international law.
10 res judicata of those awards. 10 I'm going to look at four additional exales from
11 First then, let us look at some of ttepdsitive 11 the jurisprudence; there are others. Waltt svith
12 paragraphs of the Kishenganga awards andgligth 12 two state-to-state arbitrations, and we milve on
13 between those that were specific to the KdIaRt and 13 then to look at an award of the Iran-US Céaiimibunal,
14 those that were of more systemic or gengfalcation. 14 and finish with the award of an ICSID Worldrik
15 And for this purpose, | have focused on trtigd 15 tribunal chaired by Professor Alain Pellétpawhich
16 award, together with the Court's subsequetisidn on 16 confirm this core element of the res judicidetrine
17 India's request for clarification or intetjatén. 17 at international law.
18 So if we look at the partial award (PLABe can 18 (Slide 7) The first case I'm going tok@a for
19 see, on my next slides (3-5) a distinctiamvben, in 19 this purpose is the UK-France ContinentalfShe
20 blue, the KHEP-specific, the Kishengangatppecific 20 Delimitation case relating to delimitationeomaritime
21 aspects of the partial award dispositif, so 21 boundary between the UK and France. Indhse, there
22 paragraphs A(1) and A(3) there, for examguhet then 22 was a post-award application by the Uniteagidom
23 aspects of the dispositif which were moréesy: or 23 concerning the meaning and scope of the oburt
24 generic in nature in red: for example, paplys B(1) 24 arbitration's decision.
25 and B(2) of the dispositif, concerning thelition 25 The UK contended in its application that:
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14:38 1 "... certain clearly identified passan the 14:41 1 decision of the court of arbitration havbinding

2 [Court of Arbitration] Decision itself constie 2 effect.

3 essential elements of the Award which equedye the 3 THE CHAIRMAN: Okay.

4 authority of res judicata and, indeed, fornirgegral 4 MR FIETTA: And the question was: okay, what is th
5 part of the Court's response to the quespenified.” 5 "decision" for that purpose: was it only thgpositif

6 And the UK, for that purpose, cited prex@ases 6 or was it also the underlying reasoning?

7 dating back to the Chorzéw Factory case oé#ry 7 THE CHAIRMAN: Very good. Thank you.

8 20th century -- Permanent Court of Internation 8 MR FIETTA: The court held the latter.

9 Justice, of course -- which it said had coméid the 9 In 1994 -- we can go to our next slideg8l our
10 significance of both the dispositif and itelarlying 10 next case. This is the Laguna del Desierse c

11 reasoning whenever determining what is thgudicata 11 (PLA-67, paragraph 70). This again confirmea case
12 element of an international judgment or award 12 between Argentina and Chile relating to a laoundary
13 Now, France did not reject these profmrstof 13 delimitation -- it confirmed, with referentethe

14 law. And they were picked up by the court of 14 UK-France decision that we've just lookedrat other
15 arbitration in its 1978 decision on the UK's 15 previous jurisprudence again, that the "laifjic

16 application, as shown on these slides here. 16 necessary antecedents” of the operative @iarts

17 (Slide 8) So at paragraph 28 of its dewjshe 17 international judgments form part of theB jadicata.
18 court held that: 18 (Slide 10) Then to similar effect we h&ase

19 "... if findings in the reasoning consttit 19 No. B61 at the Iran-US Claims Tribunal. Ahd words
20 a condition essential to the decision givete 20 here actually, the later words in the exthare,

21 dispositif, these findings are to be congders 21 echo, | think, the summary of you, Mr Chainman
22 included among the points settled with bigdarce in 22 Day 3. Here the tribunal held that:

23 the decision ..." 23 "In addition to the operative part (disigif) of

24 And there you see the reference to ChoEattory. 24 a decision, the reasons (motifs) providetthén

25 Then later on in its decision, on thetistide 25 decision also have res judicata effect tettent

Page 149 Page 151
14:39 1 (9), the court said at paragraph 70 -sbmny, 14:42 1 that those reasons are relevant to tivalascision

2 | think we've gone ahead one slide. If wdgok 2 on the question at issue."

3 (slide 7). 3 And then a quotation from the Genocide catere

4 Yes, so we hadn't looked at this, at pagty25 4 the court had said that:

5 actually, just beforehand. The court said: 5 "... it may be necessary to distinguistwien,

6 "... it by no means follows that the 'dem’ 6 first, the issues which have been decided thitforce

7 referred to in those Articles ..." 7 of res judicata, or which are necessarilyikttan

8 l.e. the articles of the arbitration agneat: 8 the decision of those issues; secondly, aripheral

9 "... is to be considered as denoting endixdied 9 or subsidiary matters, or obiter dicta; ahitdy,
10 dispositif and chart wholly detached from th@soning 10 any final] matters which have not been ruipdn
11 leading up to and justifying the provisiofishe 11 atall ..."
12 dispositif ..." 12 And that trilogy of categories of findsm
13 So in other words, it would have beefficel to 13 international judgments and awards was echmogalr
14 separate the dispositif of the court's aviranh the 14 summary on Day 3.
15 underlying reasons for purposes of identifytime 15 (Slide 11) Then finally, to similar eftege have
16 res judicata effect of that award. 16 the decision of the World Bank ICSID tribumaRREEF
17 THE CHAIRMAN: Mr Fietta, could you just clarifye 17 v Kingdom of Spain, which made a general r&melating
18 bracketed text there, "of the Arbitration égment"? 18 to res judicata. And it confirmed, thatdrifal, in
19 Are you saying that there is a dispositithie 19 its 2018 decision on responsibility (RLA-106,
20 arbitration agreement? 20 paragraph 209), that paragraphs in the naady bf its
21 MR FIETTA: No. The arbitration agreement rederto the 21 earlier decision on jurisdiction had formedtpf the
22 decision having binding effect. 22 res judicata of that decision, even thougly thad not
23 THE CHAIRMAN: So the arbitration agreement isaivive're 23 appeared in the operative part of that eateision
24 using to call the "decision"? 24 on jurisdiction, and therefore they would bet
25 MR FIETTA: No. The arbitration agreement redelrto the 25 reopened.
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14:44 1 That's quite common, | think, in tleatext of 14:47 1 (Slide 13) The ILA committee proceetietsue
2 merits phases, where a party may try to regysees 2 a series of recommendations relating to rdisgiia
3 decided in the reasoning of a decision omsgliction. 3 which were intended for the benefit of intéiomal
4 Importantly for the purposes of this jprisdence, 4 arbitrators faced with res judicata issuelsost
5 it is immaterial whether the reasoning formédirms 5 recommendations are based in part upon awefithe
6 part of an award or not. What is importariha the 6 public international law jurisprudence, aséen in
7 reasoning underpinning a decision can -- added 7 the report. And they are informative in camiing the
8 must -- be used in order to elucidate the ingaand 8 extent of a persuasive understanding in iateynal
9 scope of the dispositif part of that decision. 9 adjudication that the conclusive and preckigffects
10 Consequently, it forms part of the res juidica 10 of arbitral awards extend beyond their formal
11 Annexure G, paragraph 23 supports this bitipely 11 dispositive parts, into "all reasoning neagss
12 requiring any award to be accompanied bgt@stent of 12 thereto", in the words of the recommendattiene, and
13 reasons. 13 into:
14 Moreover, it's notable that both in theh€nganga 14 "... issues of fact or law which haveuatly been
15 awards and in your own Award on Competerez, t 15 arbitrated and determined ... provided ac su
16 reasoning underpinning the dispositive paatgs formed 16 determination was essential or fundamentgdieo
17 part of the text of the awards themselvesusT 17 dispositive part ..."
18 neither Court has understood paragraph 28i0éxure G 18 So, Mr Chairman, members of the Couttirnéng
19 as requiring production of any separate taded 19 then to your question at paragraph 35(ay3oNe. 6,
20 statement of reasons that might somehow leasdegal 20 and your comment at page 146 of Day 3 tleat the core
21 consequence or weight than the reasoningyobther 21 issue becomes, in light of that: to what exig the
22 international judgment or award. 22 reasoning of a Court of Arbitration under Tneaty
23 Nothing in paragraph 23 indicates thitwas the 23 binding or otherwise controlling?
24 intention of the parties when drafting thedfy. On 24 In its Memorial at paragraph 8.6.9, Pakistated
25 the contrary, paragraph 23 serves to cortfiermutual 25 that the res judicata of a Court of Arbiwatdecision
Page 153 Page 155
14:45 1 intention that any dispositive findingssll be 14:49 1 extends both to the operative part --ithtite
2 underpinned by reasoning. This serves botbitdorce 2 dispositif, of course -- and to the "reasonirigrming
3 the juridical weight of the dispositive pargins and 3 that operative part". That was the formulatiee used,
4 to confirm their material scope and effect. 4 the "reasoning informing that operative part".
5 (Slide 12) Now, between 2005 and 2009, the 5 Now, we've seen in the jurisprudence tpitathe
6 International Law Association undertook a gtimnto 6 ILA report, various similar formulations ineth
7 res judicata and international arbitratiomisTwas by 7 jurisprudence and commentary. In light o§ thi
8 its Committee on International Commercial Awetion. 8 jurisprudence and commentary, in particular th
9 And in its final report in 2009, the commiteredorsed 9 jurisprudence, the ILA committee was plaintyrect,
10 what it called an "extensive notion of redigata”, 10 we say, in concluding that the res judicaiketrihe of
11 and it commented that it was "also followegublic 11 public international law "is to be read frtim
12 international law", which the committee hadked at, 12 dispositive part of an award but also frasn it
13 including some of the jurisprudence we'ventibeough 13 underlying reasoning".
14 today. And the committee said that underektensive 14 In our submission, this answers your tipresbout
15 notion of res judicata: 15 the extent to which the reasoning of a for@murt of
16 "... res judicata not only is to be réad the 16 Arbitration decision, such as the partial final
17 dispositive part of an award, but also fresn i 17 awards in Kishenganga, are binding or otresrwi
18 underlying reasoning." 18 controlling with respect to future disputes o
19 And it continued by observing that "Moestrictive 19 differences.
20 notions of the scope of res judicata, lingjtin 20 And notably, in fact this Court -- on mgxt slide
21 conclusive and progressive effects to theodisive 21 (14) -- this Court adopted such an approadts iAward
22 parts of awards" had not been followed in the 22 on Competence last year, when it rejecteid'sd
23 committee's final recommendations, becawesedmmittee 23 argument that differences between the partiest be
24 considered that they would be "overly forstatiand 24 directed to a Neutral Expert under Articledithe
25 literal”. 25 Treaty unless the parties mutually agreenotbe.
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14:50 1 In rejecting that argument, the Cowatle reference 14:54 1 (Slide 16) And then three more example
2 to res judicata paragraphs contained in thie by, 2 Paragraphs 464 to 468, which underpinnedebisidns
3 but not the dispositif, of the Kishengangéiphr 3 on drawdown flushing, et cetera, prohibiting t
4 award, namely paragraphs 476 to 479. Youdrtbiet 4 reduction of water level below dead storage.
5 India had advanced the same argument, arCiciet had 5 And then 469 to 470 explained how thostesyic
6 rejected that argument, and the interpretatfon 6 findings around reduction of the water levelbly dead
7 Article IX in the Kishenganga award was finad 7 storage and drawdown flushing, how those figsliwere
8 binding on India. 8 unaffected by the Neutral Expert's previoussilen in
9 So | now come to the third and final mdnny 9 Baglihar and did not change the res judicHizieof
10 presentation, and this considers: to wharexto the 10 that determination only for the Baglihar HEFhose
11 supporting paragraphs of the Kishengangadsidarm 11 paragraphs in particular are essential orining the
12 part of their res judicata, and specificallyich 12 systemic interpretations at dispositifs B{i)l B(2).
13 paragraphs? 13 And without them, there would have been blear
14 Now, Pakistan does not purport to idgreifery 14 confusion over how that decision would singkide
15 single paragraph of the Kishenganga panticfaal 15 Baglihar, for example.
16 awards which has res judicata effect. Thusld/be 16 Then finally by way of example, paragsph9, 517,
17 an extensive task, and would require mone tiha 17 521 and 522. And the impact of those wafircoed
18 period of time allocated to me today. 18 explicitly in the later decision on interéon. And
19 Clearly, however, as the Iran-US Claimribunal 19 they explain how the general prohibitions@gtuction
20 observed in Case B61, the res judicata shmildxtend 20 of the water level below dead storage andrawdown
21 to "any peripheral or subsidiary mattergyluter 21 flushing were based, first of all, on theikamlity
22 dicta" in those awards, or to paragraphshickvthere 22 of alternative methods of sediment control at
23 was no ruling made at all. 23 appropriate locations for Indian HEPs onwrestern
24 But as shown on my final slides, whichiveeme to 24 Rivers; and secondly, that those findingsewer
25 now, a number of the paragraphs of the pantiard, 25 unaffected by arguments about best pradticdd&P
Page 157 Page 159
1452 1 for example, can clearly be identifiethaging 14:56 1 design and operation.
2 res judicata effect because they provide itapor 2 All of these paragraphs, we say, set oiital
3 underlying reasoning for the Court's dispfssiti 3 rationale and reasoning for the dispositiéntdied
4 (Slide 15) We can see here on the slitset 4 in these examples.
5 include, of course, paragraphs 476 and 47&hwyfou 5 Now, a similar exercise could have bearedof
6 cited to this effect in your own decision @ampetence. 6 course, in relation to the final award, botetidoesn't
7 They include paragraph 410. And in each e$é¢ton the 7 allow for that today. But I think and | hojet these
8 list, I've identified to which dispositive paraphs 8 examples will be illustrative as to how themach --
9 these relate. 9 which is well settled as a matter of interorai
10 Paragraph 410, which underpinned a nuwiliée 10 law -- could be applied to the Kishengangéigla
11 dispositifs, that confirmed the unrestriated and 11 award, particularly to issues that are reieirathe
12 let-flow provisions, and the deliberate dimisof the 12 dispute before you.
13 Western and Eastern Rivers between the patie 13 That actually concludes my submissiod, an
14 a defining characteristic of the Treaty aad pf its 14 Pakistan's substantive submissions in regect
15 object and purpose. 15 paragraph 35(a) of PO6. So unless therargréurther
16 Then we see paragraphs 433 to 436. Weyengaged 16 questions, | invite you to call on Sir Dargdel
17 in a systemic interpretation of the wordef#existing 17 a break, as you decide.
18 Agricultural Use or hydro-electric use of B#n" in 18 THE CHAIRMAN: Mr Minear.
19 paragraph 15(iii) of Annexure D of the Trealihey are 19 (2.57 pm)
20 clearly systemic interpretations. 20 Questions from THE COURT
21 The fourth example is paragraphs 44&8) which 21 MR MINEAR: Thank you, Mr Fietta. Let me deserib
22 again were important reasoning to a number of 22 a situation that might help me understand position
23 dispositifs in confirming that principles of 23 on res judicata.
24 international environmental law must be taiken 24 Annexure E is not a part of the disphée t
25 account when interpreting and applying theafy. 25 Pakistan has raised. We've raised questiomst
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14:57 1

Page 162

Annexure E, however. Suppose that weslesd at 15:00 1 MR FIETTA: Not yet, no. It's something wan@@me back to
2 Annexure E and decided that our constructfon o 2 if necessary. The Institut's work is alwaighly
3 informs our decision on Annexure D, which fsaat of 3 informative.
4 your dispute: would a future Court be bounaby 4 THE CHAIRMAN: No, it may not be necessary. Agtall
5 construction of Annexure E in the course af ou 5 that project, it was dominantly focused notraeh on
6 interpretation of D? 6 res judicata as on the use of prior case jaw b
7 MR FIETTA: Well, you're right it's not part ofeldispute 7 subsequent courts and tribunals, in the saayehvat
8 that's been referred to you. | think the aerse your 8 you've been relying on ICJ jurisprudence aad-US
9 guestion may depend on how you frame the digp® and 9 Claims Tribunal jurisprudence and so on. tSeay well
10 how broadly, perhaps, you frame the dispesithecause 10 be a completely different beast. | just \wdrib see
11 it may or may not be possible to frame tispakitive 11 if you had already looked at it and setidlesor
12 findings in a way that does not require efee to any 12 whether it was something that might be waribok.
13 paragraphs in the reasoning around Annexudedsn't 13 A different question for you: we did have
14 require those to be formed as part of thgudisata 14 a question 7 on the Neutral Expert and perted
15 underpinning the dispositive paragraphs. 15 effects. | take it Sir Daniel will be takitigat up in
16 To the extent that any such paragraphs we 16 his presentation, rather than coming to you?
17 essential rationale to your dispositive finyd, they 17 MR FIETTA: He will, yes.
18 could form part of the res judicata. But Hot 18 THE CHAIRMAN: Okay. In that case, | think weeadone with
19 certain, by any means, that they would need t 19 you, Mr Fietta, other than to say: thank goumuch for
20 MR MINEAR: Just to refine this a bit, supposattive said 20 the presentation.
21 that our construction of Annexure D is caiesiswith 21 MR FIETTA: Thank you.
22 our understanding of Annexure E: would theg gny 22 THE CHAIRMAN: As always, very helpful.
23 res judicata effect to our conception of Aqure E? 23 So, Sir Daniel, we are a hit early taddeng
24 MR FIETTA: |think the devil would be in the dét 24 a coffee break. So we could simply moveooyot,
25 | don't want to avoid the question. It ngaiépends 25 unless you see any reason to take a break now
Page 161 Page 163
14:59 1 though on whether that assessment of Amadx was 15:02 1 SIR DANIEL: Mr Chairman, we are only a bitlgaby
2 deemed to be essential rationale to yourgregation 2 ten minutes or so, because we started aldittle
3 of Annexure D or rather some obiter dicturwhich it 3 early. |think it would probably be sensitds,we're
4 may well be viewed as in a number of domestitems -- 4 coming to the last submissions, if you're aanto
5 which is not essential to your ratio decidesrdi 5 this, that we take a break now, even if itsiefer
6 interpretation that you've been asked to nafke 6 break, and then come back for the final dtretc
7 Annexure D. 7 THE CHAIRMAN: That's fine. Let's take the fulhlfrhour
8 Annexure E is not formally part of thepige. So 8 if we think we will still be able to fit it ibby the
9 | think that's a good starting point, and wddelad to 9 end of the day.
10 an assumption perhaps that any discussiénmaxure E 10 SIR DANIEL: We will.
11 need not form part of the ratio decidendi and 11 THE CHAIRMAN: Let's return at 3.30.
12 res judicata. It is only if you heavily eion 12 SIR DANIEL: Thank you very much.
13 an interpretation of Annexure E in ordemtimim your 13 (3.02 pm)
14 interpretation of Annexure D that it mightnaalearly 14 (A short break)
15 form part of your res judicata. And I thicdetainly 15 (3.28 pm)
16 our position is that you would not need tatd. 16 THE CHAIRMAN: Welcome back, everyone.
17 MR MINEAR: Thank you. 17 I think we are now ready for your closing
18 THE CHAIRMAN: Mr Fietta, your reference to the 18 submissions, Sir Daniel.
19 International Law Association's work wasraérest. 19 Second-Round Closing Statement
20 And it triggered off in my mind that last Augd, in 20 SIR DANIEL: Thank you very much, Mr Chairman, migers of
21 Angers, I'Institut de Droit International cpleted work 21 the Court. | have the sense that I'm gairiget
22 on a project that concerned the use of easahd 22 stepping into my biblical namesake now.
23 precedent. And I'm just wondering in thersetof your 23 I'm going to be addressing you on fosués:
24 work whether you had occasion to take a &iokhat the 24 first, question 8, the first part of questéand
25 Institut did in that project or not. 25 question 10 concerning Annexure E, that'sevtie
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1529 1 biblical namesake comes in; the secogdestions 7(a) 15:32 1 that Pakistan set out the origins of tleh&nganga

2 and 7(b), relating to the competence of thetfdé 2 dispute in Appendix A to its response on caempes,

3 Expert; the third is, Mr Chairman, to addngssr 3 that very detailed appendix which was tratieg

4 five-step sequence for applying sources ofdaw 4 origins of the dispute. And as explainedaragraph 1

5 practices; and then fourth, | will have somiefb 5 of Appendix A, India first formally informedaRistan of

6 closing remarks. 6 its plan to build a reservoir dam with a HERtlee

7 Mr Chairman, members of the Court, | dappise to 7 Kishenganga site in June 1994, and that's at

8 take you, in the course of my opening subimisson 8 Exhibit P-47.

9 Annexure E, to the Treaty. We will put it the 9 At that point, the project was designed atorage
10 screen, but if you would like to mark it ignay be 10 work under Annexure E. And Pakistan objetbetiis
11 useful for you to have your hard copies abéd, or 11 initial proposal on several grounds. You firld
12 indeed marking up in electronic form. 12 Pakistan's objections captured, amongstother
13 Now | should add, we are obviously, ashtioned 13 I think there are additional documents, loobagst
14 in opening this morning, very mindful of flaet that 14 others -- at Exhibit P-48, which is a Septeni994
15 you have a lot of interest in this. | thidur 15 letter, and Exhibit P-49, which is an Octob@97
16 guestions on Annexure E probably starteghtbeeedings 16 letter.

17 last week -- | haven't been back to chetkitthey 17 The key elements of the objection werst 6f
18 have certainly closed the proceedings jusiré¢he 18 all, the impermissible diversion of the rivierother
19 break, Mr Minear, with your question to Mefa. And 19 words, the impermissibility of a storage work
20 that's the reason why we proposed the pbbsitfi 20 simultaneously incorporating a diversion wofkis was
21 limited post-hearing submissions to addiesset 21 not envisaged by Annexure E. There is novatgnt in
22 issues. 22 Annexure E to Annexure D, paragraph 15,
23 | am going to endeavour to not take yatesnically 23 subparagraph (jii).
24 through Annexure E but make some framing rkesnabout 24 The second point of objection was thgugieial
25 the relationship between Annexure D and Aorek. 25 effect on Pakistan's Neelum-Jhelum plant diream,
Page 165 Page 167
15:30 1 | must say, just as a headline ongist, right 1533 1 which is contrary to paragraph 10 of AnrexE.

2 from the outset, if you are minded -- andrtaialy 2 The third point of objection was the latk

3 don't want to dissuade you from doing so, bsedt 3 complete information on the project that Irickel

4 will be useful to focus our attention -- biugydu are 4 provided to Pakistan. This is contrary tcagaaph 12

5 minded to take me into small aspects of tineesof the 5 of Annexure E. Paragraph 12 of Annexure Essponds

6 definitions, for example, or the calculationgijll 6 to paragraph 9 of Annexure D, the provision of

7 simply park those, so that we can come batheim 7 information six months before. So Pakistahjection

8 later if you do give us the latitude to puthnse 8 was that there was a lack of complete infoionat

9 submissions. This is simply a question ofwanting 9 Then Pakistan also objected that thereatasach
10 to speculate when we may not have done Heareh and 10 of several of the design criteria in respéstorage
11 the thinking. 11 works at paragraph 11 of Annexure E.

12 So turning first to question 8, the fipart of 12 Pakistan's objections were discussest, alia, at

13 guestion 9 and question 10, all arising flamexure E 13 the 92nd and 93rd meetings of the Permaneos|

14 issues. And it's convenient to address oure$0 and 14 Commission, and you will find those documeatts

15 the first part of question 9 before turniag t 15 Exhibit P-51 and Exhibit P-645; that was prinitted,

16 question 8, as they admit of rather easiswars. 16 by your direction, this morning. The minubéshe

17 By question 10, you asked what the haass 17 93rd meeting, for example, set out in extendetail

18 "... for Pakistan's belief that the Kispanga HEP, 18 the parties' discussions regarding each aspec

19 as originally planned as a storage work aveal 19 Pakistan's objection under paragraph 11 offuare E.

20 Annexure E? Does it relate to Annexure Eagraph 77" 20 So in answer to your question, Pakistairjsction

21 You will find elements of a responsettis t 21 to the Kishenganga plant as a storage workati

22 question at the following transcript refeesiday 3, 22 relate to paragraph 7 of Annexure E.

23 page 201, line 2 to page 202, line 1; and Bey 4, 23 In April 2006, India informed Pakistamattdue to

24 page 25, lines 11-17. 24 local concerns over the extent of submergande

25 You will recall, Mr Chairman, memberstio¢ Court, 25 environmental issues”, India had reconfigted
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1535 1 Kishenganga project from a storage work to 15:38 1 Western Rivers.
2 a run-of-river plant governed by Annexure Dhef 2 | don't need to take you to that. Bugahe
3 Treaty. And you will find that at Exhibit 5 3 point, particularly if you are interested s-laletect
4 With that, I'll turn to question 9, firs¢ntence, 4 you are -- in the holistic interpretation lo& {Treaty,
5 in which you asked whether the existence afekare E 5 you will wish to have a look at Annexure Gnadl, in
6 has a bearing on the let-flow, non-interfeegnc 6 particular because there are cross-referdratesgen
7 no-storage principle advanced by Pakistand you will 7 Annexure C and Annexure E. As we will comd®m
8 find elements of a response to this questidnea 8 just a moment, there are circumstances intwihie
9 following transcript references: Day 3, pa@,2 9 water impounded in a storage work can be fesed
10 line 15 to page 206, line 22; Day 3, page 20& 11 10 agricultural purposes. That's not the caderegards
11 to page 208, line 2; Day 4, page 99, linéol5 11 to pondage for a run-of-river HEP.
12 page 100, line 17; and Day 5, page 23, litee 2 12 And Annexure C, just to run through a banof
13 page 25, line 11. 13 provisions for the transcript which you magnivto pick
14 Now the short answer to your questidhas 14 up later, it sets limits on maximum withdrésvaf water
15 Annexure E evidently has a bearing on Indiérfow, 15 for purposes of agricultural use: that'seaagraph 3.
16 non-interference, no-storage obligation. Amd 16 It prescribes restricted periods in whichiehreay be
17 choosing the words quite carefully, "has aripg on" 17 withdrawals from the rivers: that's at paapir6. It
18 those obligations. But we reserve our pmsidin 18 addresses the use of water stored in stovages for
19 a more precise formulation of the natureednt of 19 agricultural purposes: amongst other promsithat's
20 the interaction for any post-hearing subroissihat 20 paragraphs 6 and 7.
21 you may direct. 21 And there are important interactionshos between
22 And the reason for reserving our positieyond the 22 Annexure C and Annexure E. And as one lagksss, for
23 language of "has a bearing on" is that unfixe 23 example, Annexures C, D and E, you will e t
24 example, Annexure D, Annexure E is not refeed in 24 wherever there is an entitlement based @xegption
25 Article Ill, paragraph (2), and it's obviousiot 25 for India, that entitlement is very tightlgfuhed, in
Page 169 Page 171
15:36 1 referenced in Article 1ll, paragraph (8o we would 15:40 1 a very extensive fashion.
2 like to explore a little bit more closely whet there 2 So then turning to question 8, where ysked what
3 is, as it were, any distinction to be drawtwieen the 3 the relationship is between Annexure D andeXmre E to
4 unrestricted rights addressed in Article 111, 4 the Treaty, recognising that Annexure E inetistorage
5 paragraph (1) and paragraph (2), subjectgo th 5 for use of generating power. And you wentmask:
6 exceptions and the no-storage obligation. 6 "What sort of power storage work is petexitin
7 I think that that's probably splitting fsai 7 this regard?"
8 a little bit, because it's quite clear thaingside 8 And you will find elements of a responséhtis
9 Annexure D, Annexure E is an express exceptidne 9 guestion at the following transcript referendaay 3,
10 prohibition on India storing water and counsting 10 page 192, line 1 to page 193, line 19; Daya8e 205,
11 storage works on the Western Rivers, which is 11 line 15 to page 206, line 8; Day 3, page #6&,11 to
12 affirmatively set out in Article Ill, paragrh (4). 12 page 208, line 2; Day 3 page 220, lines 7a88;Day 4,
13 I note though that this is subject toteght 13 page 25, lines 3-10.
14 constraints in Annexure E, and we'll comsdme of 14 In the event that you do accept our pgapfor
15 those. And | note also that some of theiprans of 15 a post-hearing submission, we will addressrimore
16 Annexure E reflect similar principles to thdaid down 16 considered manner, in writing, the interagtibe
17 in Annexure D; but others are bespoke, gilrerspecial 17 relationship between Annexure D and Annekiifer your
18 character of storage works. 18 purposes, for interpretative purposes. &utle start
19 Mr Chairman, members of the Court, | etk for 19 off with some preliminary observations as thoint.
20 completeness -- because of course therdlae o 20 If we could have the Treaty on the scrpkrase.
21 aspects of the Treaty that we haven't loaiteder the 21 So if we could have the screen on. Thank you
22 course of the last seven days -- | add foreteness 22 The starting point is the relationshipa@en the
23 that, like Annexure D, Annexure C establisliegxpress 23 two annexures, what each addresses; thalatgsfy
24 exception to Pakistan's right of unrestricted for 24 address different things, although theresamse
25 purposes of agricultural use by India of the 25 elements that overlap.
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15142 1 So if we start off with the differeriogfocus, 15145 1 similarity -- apparent similarity -- betethem.
2 Annexure D, paragraph 1: a provision that keow very 2 So then considering some areas of ovesapeen
3 well, but we won't have focused on this fasth 3 Annexures D and E.
4 purposes. You will see in the second part of 4 First of all -- and | don't need to tak®iyo
5 paragraph 1, it says: 5 this, but perhaps we may come back to it iékure E
6 "Provided that the design, constructioth an 6 adopts the Annexure D definition of "Pondagafd you
7 operation of new hydro-electric plants which a 7 will find that at Annexure E, paragraphs 2k{ahe
8 incorporated in a Storage Work (as defined in 8 same definition, there's a cross-referentieeto
9 Annexure E) shall be governed by the relepamtisions 9 definition of "Pondage" in Annexure D.
10 of Annexure E." 10 Second, Annexure E proceeds on the basis
11 So we have, right from the outset of gaaph 1, 11 a similar structural framework. There arendsdory
12 Annexure D, really a carve-out for desigmstaiction 12 design criteria, there are provisions of infation
13 and operation of hydroelectric plants thet ar 13 requirements, there are mandatory operat@iiatia
14 incorporated in a storage work. They areaddressed 14 as regards a power plant incorporated istorage
15 in Annexure D. 15 work. So the Annexure E structural framewsr& very
16 Mr Minear, it may be, at least | hopwiit be the 16 similar in many respects to the AnnexurerDcstiral
17 case that, as | come to the end of my sulmnssthere 17 framework.
18 may be some further clarity in the respohae t 18 Elements of overlap, but | put it in terof
19 Stephen Fietta gave to your question aboat thppens 19 "overlap" because it's not the same: stonamks can
20 if the Court were inclined to draw on Annexé for 20 have "a power plant" attached. Annexuredtite
21 purposes of its Annexure D interpretatiomd Athink 21 careful not to talk about "a run-of-riverqfa The
22 Mr Fietta said that may not be necessary/'thicdme 22 language that's used is "a power plant'wetacase
23 on to address some of that quite specifically 23 PP -- attached. And that appreciation coofaxurse,
24 If we could then jump to Annexure E, 24 from paragraph 1 of Annexure D, which expyetssks
25 paragraph 2(a)(iii), and you will see there 25 about a hydroelectric plant attached to egtowork.
Page 173 Page 175
15143 1 a corresponding provision. 15:46 1 It also comes, inter alia, from -can be
2 | will start off with paragraph 1, justrfo 2 deduced/implied from -- the definitions of Axxare E,
3 completeness: 3 and you will find it referenced in a number of
4 "The provisions of this Annexure shall lgppith 4 provisions. For example, paragraph 11(g)mufeékure E
5 respect to the storage of water on the WeRmm@rs, 5 talks about:
6 and to the construction and operation of §wk&/orks 6 "If a power plant is incorporated in therdge
7 thereon, by India under the provisions of 7 Work ..."
8 Article III (4)." 8 And then you've got paragraph 21 of Annex;
9 And then paragraph 2: 9 which also talks about a power plant thatstiporated
10 "As used in this Annexure: 10 in a storage work:
11 (a) 'Storage Work' means a work constcuftir 11 "If a hydro-electric power plant is inporated in
12 purposes of impounding the waters of a stréam 12 a Storage Work ..."
13 excludes ... 13 That's Annexure E, paragraph 21.
14 (iii) a new work constructed in accordangth the 14 The filling of dead storage is addressed
15 provisions of Annexure D." 15 Annexure E at paragraphs 18 and 19. Ancethde
16 So we have between paragraph 1 of Anee€Rwand 16 Annexure D on this occasion cross-refersrineXure E,
17 paragraph 2(a)(iii) of Annexure E, if youdjk 17 paragraphs 18 and 19. Annexure D doesrthis i
18 a bifurcation, a parting of the waters. Qeals with 18 paragraph 14. So there is that cross-referen
19 run-of-river HEPs; the other one deals withage 19 Then there is a prohibition in both anureg on the
20 works. 20 depletion of dead storage. You've got this i
21 As you will be very well aware, the twanaxures 21 Annexure D, paragraph 8(d), and Annexure E,
22 have bespoke definitions for the most péftere is 22 paragraph 19.
23 some crossover on a number of points, drabitie on 23 So the first tranche of provisions theatdk you
24 to identify those. But for the most pareyttare 24 to were addressing a different focus. Thesdive
25 bespoke definitions, even if there is a fot o 25 just taken you to address elements of overlap
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15148 1 There is also a commonality of purpbsg 15:52 1 manifestly evident from this -- that AnoexD
2 a commonality of purpose that is driven byffeience 2 contemplates, in practice, small HEPs, usletigted
3 in approach. Both operationalise the pararsetethe 3 downstream, to sulit the topography, that@teetused
4 exception to India's no-storage obligatiorttB 4 for the limited purpose of power generatithereas
5 Annexure D and Annexure E operationalise Hrampeters 5 Annexure E contemplates large works, usuatigtied
6 of those exceptions, but subject to very tight 6 upstream, that are suitable for regulating$lof
7 constraints. And both impose significant gesind 7 water into a downstream cascade for wider ltsenot
8 operational constraints. So that's the conatitgrof 8 set out in these terms, but that's the natuttee
9 purpose. 9 constraints of the limitations that are foumtdoth of
10 But then we come to the differences preach 10 the provisions.
11 between the two annexures. 11 So Annexures D and E impose differentn&of
12 So with regard to Annexure D, it doescuitain 12 constraint on India. And it may be usefuyserhaps
13 a limit on the number of run-of-river HERsdoes not 13 not so much for purposes of exploring thellstedail
14 prescribe the location of run-of-river HERsdoes 14 with you but just identifying the provisiowhere some
15 not describe the aggregate pondage. Itidesdhe 15 of these Annexure E constraints are locatéat me to
16 calculation of the maximum allowable pondimge 16 run through some of them with you. As | dayay be
17 an individual plant, but it does not addi@sgregate 17 in a position to respond to any questionsytba may
18 pondage or the aggregate storage of wordtods not 18 have; | may not. And if | have any doubty §oing to
19 address, in the way that Annexure E doeggfiiiing 19 defer them, if | may.
20 of the reservoir. There are very tight psamnis 20 So let's start off with location. And igan take
21 relating to the refilling of the reservoir of 21 you to paragraph 7(iv), which is on the stree
22 an Annexure E storage work. And it doesadlolress 22 You will see there, for example, that it says
23 timing of use. Once you've got your pondaaa under 23 "Storage works to provide the Power $f@i@apacity
24 Annexure D for a run-of-river HEP, the operaian use 24 on the Chenab Main specified against itenalfeye
25 that pondage pool -- within the operatiomeistraints 25 shall not be constructed at a point belowriau
Page 177 Page 179
15:50 1 of paragraph 15, but can utilise that pgedoool as he 15554 1 (Latitude ... Longitude ...)."
2 or she sees fit. We'll see in just a montastis 2 So there we have a very specific location
3 different with regards to Annexure D. 3 constraint. And just for reference, | doe'ed to
4 Annexure D, though, does contain limitslwuse 4 take you to this, but if you go back to thérdgonal
5 of pondage, and paragraph 2(c) of AnnexurstBbéishes 5 section in the Treaty at Article |, paragrg#) you
6 a limit on the use of pondage for purposgsoafer 6 will see the definitions of what is meant idin" in
7 generation. That's the language that's used i 7 contrast to a "Tributary”". And we know thaiem we go
8 paragraph 2(c). It doesn't incorporate oreskl 8 up to the table that you asked a number oftapres
9 agricultural uses. 9 about, you will see that it breaks out "Theldm
10 When, though, we turn to Annexure E, Awune E is 10 (excluding the Jhelum Main)", then "The JheMain",
11 less limited than Annexure D when it comesse. 11 then "The Chenab (excluding the Chenab Maamd
12 A storage work can be either a single-purpose 12 "The Chenab Main". So there are some specifi
13 a multipurpose storage works. It can be for 13 locational provisions.
14 agricultural use: that's the linkage to AnmexC, 14 We then look at aggregate storage. Andess
15 which addresses agricultural use. It camladsused 15 here concerned, Mr Chairman, with the quegtiat you
16 for purposes of power generation. And ofrseuas we 16 put earlier -- | think it was you, Mr Chairma about
17 know, and have heard from Dr Morris, it impds 17 the overall volume of water that's impoundeten you
18 a considerable volume of water which candeeip 18 were doing your calculations to million aéeet, but
19 released downstream into a cascade for pthiposes. 19 more concerned just to look at the aggregjatage.
20 But then Annexure E does impose strict 20 And this is against the contrast of AnnexXimeot
21 limitations -- in some cases, very strict aed/ 21 specifying, on an aggregate basis, how mwatbiean be
22 specific limitations -- on location, on totagregate 22 impounded in the operating pool by way ofqame of the
23 storage, on the filling of the reservoir amdiming 23 run-of-river HEPs; whereas here, as reglstorage
24 and use. 24 works, there is an aggregate storage limit,y@u see
25 It's evident, we say, from this -- indeed 25 that very clearly stated in paragraph 7.
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Page 182

1555 1 I note for completeness -- but thisdsa point, 15558 1 designed and operated as not to adveaffebt the
2 | say candidly, on which | am in a positioragsist 2 then existing Agricultural Use or hydro-eléctrse on
3 you in terms of all of its full detail -- byou will 3 that Tributary."
4 see, for example, that pondage is excluded fhis 4 So once again, you have in paragraphilaamce
5 aggregate storage capacity. Because, if goe & look 5 that is struck. There are a very extensivalrer of
6 at paragraph 8(3), you will see there thsays: 6 mini-bargains. We've taken you to the thregnm
7 "The figures specified in Paragraph 7 alshall be 7 bargains for purposes of these proceedingehce
8 exclusive of the following: ..." 8 bargain, the Treaty bargain and the hydrodargBut
9 And then subparagraph (e): 9 in all of these things, there are sub-bargains
10 "The volume of Pondage for hydro-elegttants 10 So while India is entitled to construcrage
11 under Annexure D and under Paragraph 21(a)." 11 works when we come to the tributary of thelum Main,
12 And if you would like just to jump forwato 12 paragraph 10 of Annexure E then establisesgd and
13 paragraph 21(a) -- but | don't propose toesddthis 13 operation restrictions.
14 just at the moment -- you will see that peapl 21 14 We then have, in paragraph 11 -- anchdtrgoing
15 addresses: 15 to take you to any specific ones, but justiémtify
16 "If a hydro-electric ... plant is incorpted in 16 the scheme here -- we have what in structenas is
17 a Storage Work ... the plant shall be soatpdr 17 similar to paragraph 8 of Annexure D, becdhiseis
18 that: ..." 18 the mandatory design criteria:
19 And then subparagraph (a): 19 "The design of any Storage Work ... statiform to
20 "... the maximum Pondage (as defined in 20 the following criteria: ..."
21 Annexure D) ..." 21 And there are then seven subparagrafg.you are
22 That's the cross-reference to Annexure D: 22 obviously very familiar with this because yeuasked
23 "... shall not exceed the Pondage redjtdimefirm 23 specific questions, most recently to Profe¥gebb,
24 power ..." 24 about subparagraph (e) and "Outlets [andiratlorks of
25 I'll come back to that provision a litl# later, 25 sufficient capacity"”.
Page 181 Page 183
15557 1 but just in the context of aggregate g@rawanted 16:00 1 And | venture to speculate that it rhaythe
2 to reference it. 2 paragraph 11 provisions that you may be nmbstésted
3 If we go back to paragraph 7, | note &so 3 in for purposes of your contextual interprietabf
4 completeness that in that table that you'sa se many 4 paragraph 8. You may want to know whetheretie
5 times before, that, for example, when it cotnes 5 anything in paragraph 11 that informs therpritation
6 storage capacity, general storage capacitpawer 6 of paragraph 8 in Annexure D.
7 storage capacity for the Jhelum Main, thereis 7 You've heard what my co-counsel have baay so
8 entittlement, save as provided in paragraph 9. 8 far; I'm not in a position to shed any furthight on
9 Paragraph 9 is concerned with flood canind 9 that. But that would be a matter that we wadme
10 it is also subject to limitation. And agdidon't 10 back to in a post-hearing submission to desiver
11 propose to take you to the detail of pardgeafbut 11 there are any tighter points that might beena
12 paragraph 9 is in the same spirit of tigiticd. So 12 Mr Chairman, members of the Court, lehtlike to
13 where India is entitled to construct worksgorposes 13 take you to paragraph 18, if | may, becahisead also
14 of flood control, that then again is subject 14 a matter of some importance when it comssoi@ge
15 limitation. 15 works:
16 I note also, while we are at paragragha, 16 "The annual filling of Conservation Sgea.."
17 Annexure E specifically addresses downstreféeots. 17 The "Conservation Storage" being theiSagmt
18 So if you have a look at paragraph 10 of AoreE, it 18 volume of impounded water:
19 says: 19 "... and the initial filling below the Be Storage
20 "Notwithstanding the provisions of Paegair 7 20 Level, at any site, shall be carried ouuahgimes
21 [above] ..." 21 and in accordance with such rules as magtezd upon
22 That's the aggregate storage: 22 between the Commissioners. In case the Cssioniers
23 "... any Storage Work to be constructed o 23 are unable to reach agreement, India may oatrthe
24 a Tributary of The Jhelum on which Pakistas &ny 24 filling as follows: ..."
25 Agricultural Use or hydro-electric use slalso 25 And then we have three subparagraphsheydare
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16:01 1 rather interesting and rather restrictive: 16:04 1 storage dams, dealing with sedimentation:
2 "(a) if the site is on The Indus, betwé&shJuly 2 "When the Live Storage Capacity of a Sjer@/ork is
3 and 20th August ..." 3 reduced by sedimentation, India may, in acued with
4 So you've got seven weeks in which youfitian 4 the relevant provisions of this Annexure, ¢arg new
5 "(b) if the site is on The Jhelum, betw2éat June 5 Storage Works or modify existing Storage Wakss to
6 and 20th August ..." 6 make up the storage capacity lost by sedirtient&
7 So slightly longer: two months, eight areweeks. 7 Once again, I'm not in a position, | thitkkhelp
8 "(c) if the site is on The Chenab, betw2gst June 8 you with the small detail of that, but it @nsething
9 and 31st August ..." 9 that we can come back to.
10 Slightly longer. 10 Mr Chairman, members of the Court, thisgs me
11 "... at such rate as not to reduce, cowtt of 11 back to your question, question 8:
12 this filling, the flow in the Chenab Main algoMerala 12 "What is the relationship between Annexbrand
13 to less than 55,000 cusecs." 13 Annexure E to the Treaty, recognizing thanéxure E
14 So once again, you have very, very tighot just 14 includes storage for use in generating powhat sort
15 constraints in terms of the aggregate vollg, 15 of power storage work is permitted in thigamel ?"
16 constraints in terms of when those dams edilléd. 16 And let me address the second part ofdlestion
17 This is consistent, we say, with the hedg with 17 first:
18 the bargain. It's also consistent, we s@grhaps 18 "What sort of power storage work is pétediin
19 here more explicitly than in the case of ofimiver 19 this regard?"
20 HEPSs -- with the issue of downstream effdmsause 20 My observations here come back to thatpbat
21 the filling of a large storage dam is obvigymping to 21 I've just been making, and that is that Anme:D at
22 have potentially very significant downstreaffiects, 22 paragraph 1 and Annexure E, at paragrapfiiB(ahake
23 and it is here confined to periods in thgheof the 23 it absolutely clear that run-of-river HEPs addressed
24 wet season. 24 in and governed by Annexure D only. Theyrere
25 We then come to paragraph 21 of Annekurehich is 25 addressed in and they are not governed bgAma E.
Page 185 Page 187

16:03 1 the power plant operation. And | imagdhmeg this may | 16:06 1 So whatever the overlap in purposesahdme, and
2 also be a series of provisions that may beitapt for 2 sometimes in their terms, Annexure E doesddtess
3 your interpretative purposes or just for pezamind. 3 run-of-river HEPs. Annexure E does contenepiae
4 And we would address this in any post-hearing 4 possibility of the incorporation of what isrteed
5 submissions, if you are minded to so direct. 5 a "power plant”, as part of a storage workthis is
6 If you have a look, for example, at paaphr21(b), 6 not a run-of-river HEP as is defined, expredsfined,
7 you will see an element of the let-flow obtiga: 7 in Annexure D.

8 "... the plant shall be so operated that: 8 We say that this is highly material, both

9 And then: 9 conceptually and for your deliberative andidijatory
10 "(b) except during the period in whicfillang is 10 task.
11 being carried out in accordance with the igioms of 11 It is conceptually highly material beaaiis
12 Paragraph 18 or 19, the volume of water e into 12 reinforces the character of Annexure D.3tplahat
13 the river below the work during any periodgefen 13 they are run-of-river plants. This is a digion that
14 consecutive days ..." 14 you find in Annexure D, paragraph 2(g): thathere the
15 Once again, we've got the focus on dagsto 15 definition is found. And it follows from i
16 underline that. 16 differentiation that the power plants addzdsa
17 "... shall not be less than the volumeater 17 Annexure E are not akin, formally speaking, t
18 received in the river upstream in the worthiat 18 run-of-river HEPs in terms of their intendedction
19 seven-day period.” 19 and in other important respects.
20 So here we have a let-flow obligationimgahen 20 We accept, of course -- we must do, erfdbe of
21 it comes to the operation of these plantgrevh 21 the Treaty -- that you can have a power leatts
22 a hydroelectric power plant is part of thagmtion. 22 incorporated into a storage plant. But ey
23 So it has parallels with Annexure D, butdiféerent. 23 otherwise different.
24 Then I note, just for completion, paragras, 24 And we say that this is highly matergayour
25 which is a rather bespoke and unique pravifgio 25 deliberative and adjudicatory task, as it hodne --
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16:08 1 and, Mr Minear, this comes to your questighink -- 16:11 1 purpose of Annexure E and Annexure Drims$eof the
2 or perhaps not to your question to Mr Fiettatb 2 restriction of the volume of water, but it readear
3 an underlying consideration that informed your 3 that the way in which this was done was rather
4 question -- we think that it is highly matéfiar your 4 different.
5 task, as we consider that it would be neither 5 You will see in that paragraph the rathggortant
6 artificial, frankly, nor terribly difficult fothe 6 footnote that | think my colleagues have dréovpour
7 Court to ringfence your analysis and inteigtieh of 7 attention in their submissions. It's footnoi@ of
8 the Annexure D criteria and other relevanoeissed 8 the Kishenganga partial award, which recorfile aote
9 provisions from any necessary and inevitalieekure E 9 from Mr lliff of 19 April 1960, which talks ajut the
10 effects. 10 negotiating process.
11 In this regard, the approach of the Kigfagga 11 | then just cite very briefly paragrajiié ®f the
12 Court may be a useful guide. Because thiediganga 12 Kishenganga partial award. And again, | taad the
13 Court, in its partial award, addressed eleésnen 13 whole paragraph, but just the opening pdiits o
14 Annexure E with a relatively broad brushgarposes of 14 The Court says:
15 wrapping up a contextual interpretation ef Theaty, 15 "Second, the Court notes that in manaiees the
16 but that Court was seemingly not driven tdastake or 16 Treaty does not simply restrict the Partiesftaking
17 reflect a detailed analysis of Annexure Egfiarposes 17 certain actions, but also constrains thditlement
18 of its analysis. 18 to construct works that would enable sucloasto be
19 Mr Chairman, members of the Court, peshédigust 19 taken."
20 take you briefly to two of the paragraphshef 20 If I may, Mr Chairman, members of the €aihis
21 Kishenganga partial award. You will obvigusé able 21 brings me back to a point | made -- | forgkén, but
22 to look at this yourselves in slower timeut Bist to 22 perhaps on Friday -- about the importanaapfuring
23 underline this point about the way in whicé t 23 the restrictions on India at the design phaceat
24 Kishenganga Court addressed this. 24 the operation phase. Because once theiplsgt in
25 The two paragraphs that | draw to yotargion now 25 concrete, and India has the latitude to geiplo
Page 189 Page 191
16:09 1 are paragraphs 504 and 506 of the Kisingyagartial 16:12 1 perhaps away from the watching gaze oisRak other
2 award (PLA-3). As you go through the Kisherga 2 than from downstream effects, it then becomeash more
3 partial award, you will, of course, see mangny, many 3 difficult to enforce.
4 more references to Annexure E, but that'sliysubere 4 So just to go back to what the Court isHénganga
5 the Court is describing the arguments of trigs. 5 said:
6 Because Kishenganga began its life, in India's 6 "... the Court notes that in many instartbe
7 conception, as an Annexure E storage worke'thguite 7 Treaty does not simply restrict the Partiesiftaking
8 a lot of discussion about those early origins. 8 certain actions, but also constrains theitlentent
9 | don't propose to read the whole of paaly 504, 9 to construct works that would enable sucloastio be
10 which is quite a lengthy paragraph, but letjust read 10 taken."
11 the first part of it. The Kishenganga Caays: 11 It then goes on:
12 "First, one of the primary objectivedtud Treaty 12 "Thus, India is not only restricted inrgtg water
13 is to limit the storage of water by Indiatba Western 13 on the Western Rivers; it is also prohibitedh
14 Rivers (and, correspondingly, to prohibitrehy the 14 constructing Storage Works except withinlitinéed
15 storage of water by Pakistan on the uppehesaof the 15 capacity permitted by the Treaty."
16 Eastern Rivers)." 16 And then it goes on to say:
17 And then it goes on to say -- this isrglevant 17 "Annexure D in turn sets out the perrbissi
18 part: 18 operation of a Run-of-River Plant ..."
19 "Annexure E to the Treaty strictly limitee volume 19 So the way in which the Kishenganga Cchwse to
20 of General Storage, Power Storage, and Bomtge 20 deal with, no doubt, the issues that wererbeghem,
21 that India may develop on each of the WedRérars." 21 in exactly the way in which you are grapphvith them,
22 It then goes on to say: 22 is to demonstrate the contrast between tlyamwahich
23 "For new Run-of-River Plants, Annexurékewise 23 Annexure E and Annexure D goes about dealitigthe
24 restricts the permissible volume of pondage . 24 constraints that are imposed.
25 So the Court there drew the equation éetvthe 25 There is a footnote (714) as well to that
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16:14 1 paragraph 506 that reads as follows: 16:17 1 lower-case F, lower-case P. That's & ploért | think
2 "Paragraph 11 of Annexure E includes simil 2 we've discussed and which you have alreadighvit the
3 physical restrictions on the design of any&te Works 3 normal use of "firm power".

4 that India may construct on the Western Rivé&s 4 Now | add one point just as a holding poin

5 a matter of general approach, the Treaty appea 5 because, candidly, we're not -- or at leashbt --

6 routinely reinforce operational limits on ttenduct of 6 entirely clear on this. It's not entirelyadeéo us

7 the Parties with physical restrictions on the 7 at this point whether "Pondage” as it's used i

8 development of infrastructure.” 8 Annexure E corresponds to "Power Storage'chis

9 Again, a point that I've made beforettaise 9 defined in Annexure E, at subparagraph 2Bhit that's
10 constraints and restraints have to be adsltessthe 10 a point that we will explore further and cobbaek to
11 design stage, not simply at the operaticiagles 11 you insofar as that is relevant.

12 Now Mr Chairman, members of the Cougréhs 12 So | then come to the relevance of Anreeifor
13 a further and narrower response to be givgour 13 your interpretative task.

14 question of what kind of storage works amenjitéed in 14 We say -- and this will follow very cldgérom
15 this regard. And the further and narrowspoase -- 15 what Professor Webb addressed you on, | thimés
16 and not in any way inconsistent with whae jlyst 16 last Tuesday -- we say that Annexure E &vegit for
17 said -- is that the kinds of power plants #re 17 the interpretative exercise because it fqamsof the
18 permitted to be incorporated in a storage&k\aoe, 18 wider context of the Treaty. So as you'eslirgy
19 first of all, any power plant that was incangited in 19 Annexure D, you have to go on and you havead
20 a storage work and which was "in operatiothen 20 Annexure E as well.
21 Effective Date" -- so this is a grandfatHause; 21 It's also relevant because it informsatbject and
22 that's at paragraph 3 of Annexure E -- aed th the 22 purpose of the Treaty. The tight constramts
23 case of power plants incorporated in a nevage work, 23 Annexure E are going to inform your appreciabf the
24 those which fall within the aggregate storeagacity 24 object and purpose of the Treaty.
25 set out in paragraph 7 of Annexure E, andlvbomply 25 So we say that an appreciation of Anrekis
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16:15 1 with the detailed design and operatioeqlirements 16:19 1 going to be relevant to your understandirthe Treaty
2 set out in paragraphs 10, 11, 18, 19, 21 4nd 2 2 bargain. But beyond this, we do not considar
3 So | then turn to the first part of youregtion 8. 3 Annexure E informs the detailed constructibthe
4 This asks about the relationship between Amree® and 4 Annexure D design criteria.

5 Annexure E to the Treaty for your task, for 5 So, Mr Minear, if | can come back agaiyaar
6 interpretative purposes. And the key elemehtair 6 question to Mr Fietta. You may very well feeyour
7 response are as follows. 7 award in due course that you want to makeerée to
8 Both of them are part of the Treaty bargd&oth 8 Annexure E. Our view is it's not going totegibly
9 address an exception to India's no-storaggaituin in 9 difficult, nor terribly artificial, were the @urt to
10 Article 111(4). Both impose tight constrasndn India, 10 say, either in terms of, "We are informedihayt,
11 although in different ways. Both types afmilmay be 11 Annexure D and E are separate, and thergfere
12 used to generate hydroelectric power. Botteaures 12 Annexure E interpretation is not controllingt’ simply
13 set out design and operation constraintgreTare 13 to adopt the kind of approach that the Ciourt
14 some points of overlap in the use of terrasttis is 14 Kishenganga did, which was to reference Aare for
15 quite restricted. But they address two dffe types 15 purposes of showing what the object and perpeas, the
16 of plant. 16 broad approach, which are consistent betieetwo,
17 The constraints are formulated diffegenfPondage 17 but actually not drawing any firm conclusidmsn
18 is defined in the same way -- by referendbéo 18 Annexure E for purposes of your Annexure D
19 definition of "Pondage" in Annexure D, paaggr 8(c) -- 19 interpretation.
20 but it is calculated differently. In Anneru, it is 20 | should say that we have all collectiyelver the
21 calculated by reference to paragraph 8(c)'ginoh 21 course of the last week, wondered whethemissed
22 Power" in paragraph 2(i). That's "Firm Pdweith 22 a trick somewhere in our 600 pages of plegdim not
23 a capital F, capital P. But in AnnexureHg, t 23 having another 600 pages dealing with thepnétation
24 calculation of pondage is addressed in papdg21(a), 24 of Annexure E. And I think the conclusioatttve came
25 and it's described by reference to "firm pdye 25 to, particularly when we went back to theh€isganga
Page 194 Page 196

53 (Pages 193 to 196)

Trevor McGowan

Amended




ARBITRATION PURSUANT TO ARTICLE IX AND ANNEXURE G & THE INDUS WATERS TREATY 1960
Day 7 -- Hearing on the Merits, First Phase

Tuesday, 16 July 2024

16:20 1 award, was that, no, we didn't. 16:23 1 Kishenganga as a plant exceeds the lithégpondage
2 This is not to say that your questionssaraehow 2 prescribed by Annexure D, would that autonadl§idoring
3 misplaced. | don't for a moment believe thay are, 3 the plant into the realm of Annexure E, or migpere
4 because your adjudicatory task, particularly i 4 be a scenario in which it neither falls unideror
5 a systemic context, is going to be to lookratity as 5 under E?

6 a whole -- the context, the object and purpebether 6 SIR DANIEL: I think we would say that it would \e&to be
7 there is cross-referencing in the words. vigzido not 7 pulled down because it wouldn't fall under\iZe don't
8 consider that Annexure D informs the detailed 8 think that it complies to the design and catsion
9 construction of the Annexure E design criteBait it 9 and operation criteria of Annexure E.
10 may very well be relevant and important agigfial to 10 If you would like, we can come back tattvith
11 you in a contextual analysis or in an obgect purpose 11 chapter and verse. You will recall the bades
12 analysis. 12 objection that | identified that Pakistarseai in the
13 | just make two other points before | mown to 13 1990s, when this was first floated as an AoreeE
14 another topic and pause to see whether yweudrgy 14 plant, and they were not related to the agdesvolume
15 guestions. And that is that Pakistan is ewséonly 15 of water but they were relating to a rangetbér
16 one storage work currently in operation afesn 16 things.
17 construction on the Western Rivers that jpoxates or 17 So we would say that it would be incaesiswith
18 would incorporate a power plant, and th&akal Dul, 18 the Treaty.
19 which you've heard quite a lot about, inipaldr from 19 PROFESSOR BUYTAERT: Thank you.
20 Dr Morris. And details of Pakal Dul are get at 20 THE CHAIRMAN: Sir Daniel, | think you made thimint,
21 page 15 of Appendix C1 to Pakistan's Memorial 21 but I'd just like to hear you perhaps reaffitin
22 | add, though, a further thought, and d simply 22 a little bit more depth. You were talkingpabthe
23 because it joins up some of the dots onifwaiskion 23 significance of location with respect to toastraints
24 that we were having yesterday on informasioaring, 24 of Annexure E, and you took us to differemvisions,
25 that Pakistan is aware, but only from putgmorting, 25 including paragraph 7.
Page 197 Page 199

16:22 1 of two further planned storage works ipooating 16:25 1 As one looks at those location provisj arguably
2 a power plant. And that is Bursar | and il &ypsa | 2 they are pushing you in the direction of sjerplants
3 and Il, of which Pakistan first became awaresloise, 3 being upstream. The paragraph 7 table, famele,

4 | think, they were reported in the presselidve 4 says that on the Jhelum Main, there will bgeweral
5 that there has been some subsequent corresmuenon 5 storage capacity or power storage capacitgpbyrast,
6 these issues in the context of the Commisbiginthat 6 on the Jhelum excluding the Main, there wdglduch
7 we do not have further information. 7 capacity.
8 Pakistan has set out at a very high lieel 8 So just looking at some of those provisierand
9 information that Pakistan has on these warks i 9 you also took us, | think, to perhaps ...
10 Appendix C1 to its Memorial at pages 17 add But we 10 SIR DANIEL: Subparagraph (iv).
11 note that India has not notified its "plaiaf] 11 THE CHAIRMAN: Yes, subparagraph (iv) of paradrap
12 construct" -- the language of Article VII, 12 Arguably it's pushing you in that directiof
13 paragraph (2) -- its "plan[] to constructtsk storage 13 upstream storage works. Is that correct?
14 works in respect of these two projects. 14 SIR DANIEL: That's exactly correct. And | hdpsasn't
15 Mr Chairman, members of the Court, |'rowtio be 15 swallowing my words when | made the pointit Bat's,
16 move to another topic, which is the issukging to 16 | think, exactly the purpose: that these davhgch
17 competence of a Neutral Expert. But if yauehany 17 would impound more water than you would otliee get in
18 questions, I'd be happy to field them anpéid them, 18 pondage, would be upstream, and they woeld e
19 as may be. 19 used -- as they can be used, if it's a mujtipse
20 THE CHAIRMAN: Professor Buytaert. 20 dam -- for agricultural purposes as well,fouthe
21 PROFESSOR BUYTAERT: Sir Daniel, thank you verycm 21 release of water downstream, often into eachesof
22 | had a question, on which | actuallykhi know 22 HEPs.
23 what your answer might be, based on whajyaiu 23 THE CHAIRMAN: And you didn't address this, buséems to
24 explained, but | think I'll ask it neverthede 24 me a possible further consequence of thysasavould
25 If one is to decide that the impoundeldme of 25 be that if the Annexure D HEPs are downstredth
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16:27 1 a relatively limited pondage of the typattPakistan 16:30 1 potential dams in the way that you thimkytmight be
2 is advocating for, that in some respects éstd 2 doing it. When you add up the general stoeamgkpower
3 quite matter how much storage is upstreararing of 3 storage of the Annexure E works, you comettiiad
4 the possibility of so-called "weaponisatian“the 4 storage capacity of something in the order of
5 sense that if you're going to try to do this i 5 3.5 billion cubic metres.
6 a cascading effect, you must be able to pessery 6 So these calculations could be rechedhkadf
7 large upstream storage through a downstream atad 7 seems as though the concern about the totabst
8 that that might be difficult if the dam is dg®ed in 8 capacity of the Annexure D HEPs is of a magtgtof the
9 accordance with Annexure D, in not allowingaie 9 permitted storage of water for Annexure E worAnd so
10 things such as low-level outlets. 10 part of what | think | was trying to asses<a the
11 Would that be correct? 11 extent that Pakistan has allowed that volahstorage
12 SIR DANIEL: Absolutely. I think this is a poittiat 12 in Annexure E, how do we think about thatefation to
13 Dr Morris has made on more than one occadforou've 13 the concern of what looks to be a comparstbiege in
14 got downstream HEPs in a cascade which loawdelvel 14 Annexure D?
15 outlets, and those low-level outlets are wfaimum 15 But part of the answer to that mighttbehe
16 size rather than a minimum size, so that taeypass 16 extent that the Annexure E works are upstrefam
17 the water, then it makes it much more chglten 17 Annexure D works and that you can't actyadlys that
18 And if memory serves me, when you putiestjon to 18 water through, then perhaps that, in papiains why
19 Dr Morris about this -- if you like, whatlset pecking 19 there is a concern about the active storageei
20 order of the concerns -- his response wasefall: 20 Annexure D works, with somewhat less conedout --
21 first, floods; second, drought; third, sedineSo 21 | won't say "less concern”; there's obvioaslgcern
22 there is that kind of concern. 22 that Annexure E be followed. But even #s
23 And that's one of the reasons -- it'tag@y not 23 followed within its terms, the magnitude trage in
24 the only reason, but that's certainly onghefreasons 24 Annexure E should be thought about in theses.
25 why Pakistan considers that it needs to starits 25 SIR DANIEL: Mr Chairman, that's probably correstd
Page 201 Page 203
16:28 1 rights about the location, the "plus maedutlets, 16:32 1 we'll reflect further on whether that eaps our
2 and about their size. 2 thinking about it as well. But from what ysay, and
3 THE CHAIRMAN: Right. | think what | was pondegrwas 3 as | think about it here on my feet, thattsbpbly
4 flipping it around a bit. Assuming that thamexure D 4 correct. But I'd make a number of observation
5 downstream dams are Treaty-compliant, arguably 5 The first observation is that India istief
6 it matters less how extensive the storagpsseam, 6 an enormous amount of water from the Westérer®
7 because of an inability to pass the watemutjinche 7 including the Eastern Rivers, when it's imgbog that
8 lower-stream dams; and therefore, whatevemignitude 8 volume of water in the storage works.
9 might be of storage upstream is of less siganite? 9 Second, you've heard from us quite d think in
10 SIR DANIEL: I think that that's correct. Andathmay go 10 particular from Dr Morris, our concern thiathie
11 to your quiet calculation of million acre-fesd the 11 methodology of Professor Lafitte somehowsaket,
12 quantum, the volume, of water that you walldrig 12 we will then find that run-of-river HEPs angpounding
13 about. There is an aggregate storage liontaBut 13 more water in their pondage pools than stodagns may
14 if that aggregate storage limitation, asdtey has to 14 be impounding behind their works. And it neythat
15 stay in the dam, or has to be managed reigbons 15 you then have to redo the calculation thatweodone;
16 because of the proper construction of thendtwam 16 I'm not entirely sure.
17 dams, that obviously ameliorates Pakistamserns. 17 But certainly -- and this comes to ounpabout
18 THE CHAIRMAN: Connecting that observation to tetual 18 pondage -- and | know, Mr Minear, | think yware
19 calculations one might make, when | lookegbair 19 addressing this question to Dr Miles, anddraciate
20 Memorial at paragraphs 5.1.3 through to 512t8nk, 20 that it was, if you like, a kind of throw-ayva
21 you tried to assess the gross storage cppdidiie 21 observation and you covered it very quickhsaying
22 Indian potential HEPs, the 200-some AnneRuhedian 22 that Pakistan is making its case -- butrikhhe
23 HEPs. And you, | think, came to a concluskat, on 23 words that you used were something alongribe of
24 my conversion to cubic metres, that therelévba about 24 you consider that Pakistan is making a vemgent
25 3.72 hillion cubic metres if India built all its 25 case in terms of the volume of pondage tiditlis
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16:34 1 permitted to have. And if memory serves Br Miles 16:37 1 just take the Indus -- 1 July to 20 AugBb once
2 said, well, that's what's agreed in the Treatd 2 I've filled the dam, even though there's plarftwater
3 we think that obviously our interpretation is 3 in the river for me to be able to operate over
4 Treaty-compliant. 4 an operating range -- and | just want to ustded --
5 But when | then come back to the caloottedif 5 am | now restricted to -- once I've drawnatwad, for
6 pondage, if you are with us that pondage eto 6 whatever purpose, to support a run-of-rivengelEPs,
7 calculated in respect of run-of-river HEPs in 7 | can't refill it at all?
8 a restrictive way, precisely because Indialdizsof 8 SIR DANIEL: Well, | think that that will take yoto
9 other avenues to impound water -- in its gl@@dams; 9 paragraph 21(b), which is the operation ofpginer
10 it can build run-of-river dams wherever ishés to, as 10 plant that's associated with the storage warid
11 long as they are Treaty-compliant -- Indis fiaite 11 it says:
12 a latitude in respect of the waters of thestéfe 12 "... except during the period in whicfillang is
13 Rivers. We have no latitude whatsoeverspeet of 13 carried out in accordance with the provisiohs
14 the waters of the Eastern Rivers. 14 Paragraph 18 or 19, the volume of water dediw into
15 And we do urge you that when you comed& at 15  the river below the work during any periogsefen
16 the hydro bargain, that you do keep very niuthe 16  consecutive days shall not be less thandghane of
17 forefront of your minds the Treaty bargaid &éme peace 17 water received in the river upstream ..hat t
18 bargain. Because you may very well feeleabthe 18  seven-day period."
19 Treaty bargain and the peace bargain, thatwuld 19 Now you will have in your mind that tiisovision
20 like to tinker a little bit here and theraiwtine 20 is somewhat analogous to paragraph 15 of AmeeD;
21 hydro bargain to give India just a little tmibre 21 but you'll also recall that paragraph 15 ohéxure D
22 pondage, because they deserve a little bt pundage 22 provides the flexibility to vary the flow amy
23 to run their run-of-river HEPs. But franktiiat will 23 seven-day period between 30% and 130%. tHere isn't
24 tear asunder the Treaty bargain. So weyrdallrge 24 such a restriction: it's just a seven-dajfinti®n.
25 you to keep the Treaty bargain absolutethiat 25 DR BLACKMORE: Yes. So once you start to relethgevolume
Page 205 Page 207
16:36 1 forefront of your minds as well. 16:38 1 to support whatever you've got downstreeithjn the
2 Dr Blackmore. 2 seven-day rule, you are still reducing, bdlgicgou
3 THE CHAIRMAN: Dr Blackmore. 3 can't recoup to full supply level?
4 DR BLACKMORE: Just an observation first and then 4 SIR DANIEL: If you're complying with the Treatyes.
5 a question. 5 DR BLACKMORE: If you're complying with the Treaty
6 So the observation was that with the gedams, 6 SIR DANIEL: Yes.
7 we're worried about releasing water once wstmed 7 DR BLACKMORE: We'll get to how you understand wéhat
8 it. But the converse is true too, and th#tas once 8 information comes from another time. But gkhgnk
9 you've emptied them in the dry season, theyrdade 9 you.
10 a fair bucket of opportunity to store wated axtend 10 SIR DANIEL: Your closing comment is obviouslyrye
11 the period of low flow or no flow passing dothose 11  important because it goes to the wider isabest
12 rivers. So both sides of that equation. 12 information. And Article VI of the Treaty hich
13 SIR DANIEL: Dr Blackmore, perhaps | could justtsof 13 | referred you to yesterday, provides forexge of
14 intercede there, because that's obvioudhgal 14 data particularly with regards to the hydgglof the
15 important point. And that will depend onikisl 15 rivers and the use of the waters of thosgsiv
16 compliance with its Treaty obligations, besgafilling 16 DR BLACKMORE: So | was looking at this the otlaery and
17 of those storage dams is limited, under teafy, to 17 saying: well, okay, technology has not beatics
18 those summer months. 18 There's provisions of the Treaty that aricsta
19 Apologies for interrupting you. 19  because they were written to set thingspairat of
20 DR BLACKMORE: No, no, that's okay. 20 time. But the technology of data transfemate
21 That's the question | was coming to, tviias, 21 sensing, a whole heap of others, are reatlpounded
22 under clause 18 of Annexure E, we've gotttiase 22 by the geographical national boundaries nidwou
23 periods to fill. So | just want to understasome more 23 want to find something out, my organisationld
24 information. 24 reproduce the hydrology of Africa without egeing to
25 So we go to fill the dam, and we havedit -- 25 Africa, right? So all of that is possibleamno
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16:40 1 I'm just wondering, when you lookhas tand you're 16:43 1 (a) How, procedurally, could a paafypeal’ or
2 looking at the way Treaty compliance is infethby 2 challenge that decision before a Court of thakibn?
3 getting information, whether anything thagppened 3 Is there any time limit to such challenge &@nsb,
4 within the Commission to modernise the aut@nat 4 from where does [that] limit arise?"
5 transfer of information, whether that's a real 5 You will find elements of this responsetet
6 possibility or it's just not being considestdhe 6 following transcript references: Day 1, padelidhe 23
7 moment. 7 to page 51, line 9 and page 51, line 21 te a8y
8 SIR DANIEL: Dr Blackmore, let me give you an ialt 8 line 23; Day 3, page 180, line 1 to page li6&,3.
9 response, a holding response. It may bem@atan 9 And then question 7(b):
10 come back to that if there are post-heatitgnsssions. 10 "If a party elects not to raise the issiie
11 But you've heard quite a lot, both frém t 11 a neutral expert exceeding his/her competeaiibe
12 Commissioner in his evidence and also manergdly, 12 a Court of Arbitration, do the matters onathihe
13 that in fact this information-sharing requient of the 13 neutral expert potentially exceeded his caoemue
14 Treaty has essentially stalled. | meartaltes! at 14 become binding on a Court of Arbitrationaijh
15 the level of provision of information; it Beal at the 15 respect to issues concerning the plant pecof
16 level of requests for tours of inspectiortteu 16 which the neutral expert decision was rertjere(ii)
17 Pakistan can go and get the informationfitsel 17 more generally?"
18 You saw most recently in the submisstbas| made 18 You'll find elements of the responsehts &t
19 to you yesterday about compliance with trehEnganga 19 transcript Day 3, page 180, lines 1-10, aagk 82,
20 award, and what information Pakistan haserflow of 20 lines 5-16.
21 the Kishenganga-Neelum River as it enterssRak that 21 And | have to say, much of what | wily seow in
22 there is some limited information, but justd period 22 an abbreviated form has already been sadhiSis
23 of two or three years. 23 really pulling the threads together and gym
24 So | suspect that there is a very bigjemhge that 24 package them in a more coherent fashion. irtite
25 Pakistan faces here. You will also recait the 25 interests of time, | won't actually take youhe
Page 209 Page 211
16:41 1 Commissioner said that on occasion, Rakisas to 16:44 1 detail of the provisions, but just citerth
2 resort to trying to get access to websiteabefndian 2 First of all, the Treaty addresses thepetance of
3 CWC or elsewhere, and sometimes it's jusablet to. 3 both the Court of Arbitration and the Neu&apert.
4 So there is a very big challenge, | think, wheomes 4 And the framing provision is Article IX, paragph (1),
5 to information acquisition. 5 which talks about:
6 THE CHAIRMAN: We are getting low on time, butdrt want 6 "Any question which arises between thei&sar
7 to cut you off. 7 concerning the interpretation or applicatioor. the
8 I don't think we have any questions fan,yo 8 existence of [a] fact which, if establishedgint
9 Sir Daniel, so please proceed. 9 constitute a breach of [the] Treaty ..."
10 SIR DANIEL: Thank you, Mr Chairman. | am goiteggo 10 So that's the gateway for the competprmdgsion.
11 perhaps a little bit faster on my next gagtause I'm 11 The competence of the Neutral Expefiesit
12 about halfway through, but about three quadéthe 12 addressed in Article IX, paragraph (2)(a) ianéart 1
13 way through my time. But | think the issilesgoing 13 of Annexure F. You know these provisionslfveim the
14 to come on to address you've heard me omeyesio 14 Competence Award. There's a long list,riklaf
15 I may just be giving you the outline of it. 15 23 subparagraphs, but it's very tightly ledit
16 Mr Chairman, may | just clarify: | belethat the 16 In contrast, the competence of the Gafurt
17 guillotine comes down at 5.15, if that's eot? And 17 Arbitration is addressed in Article IX,
18 I need to allow 15-20 minutes or so for Mrriidaa. So 18 paragraph (2)(b): any other difference thay arise,
19 I have about 15-20 minutes or so of my tiemeaining. 19 or if a Neutral Expert so determines thatadten is
20 So I'd like then to turn to questions) aad (b), 20 not within his competence.
21 which is the issues relating to the competerfithe 21 Now the Court of Arbitration's competeighinged
22 Neutral Expert. 22 on Article 1X(1) and the proper observancéhef
23 You raised two questions there. Quest{ajt 23 relevant procedural conditions. So the cdemme of
24 "In the event that a party considers ¢hagutral 24 a Court of Arbitration, if it's properly cditated,
25 expert has exceeded his competence: 25 ratione materiae, is essentially very broaged: to
Page 210 Page 212

57 (Pages 209 to 212)

Trevor McGowan Amended



ARBITRATION PURSUANT TO ARTICLE IX AND ANNEXURE G & THE INDUS WATERS TREATY 1960
Day 7 -- Hearing on the Merits, First Phase

Tuesday, 16 July 2024

16:46 1 the four corners of the Treaty. You obslg can't 16:49 1 "Questions arising under the provisioh...
2 assert your competence in respect of mattatddill 2 Paragraph 11 ... of Annexure D."
3 outside of the Treaty, demonstrably so, buttise 3 I hope this will be clearer when it conteshe
4 your competence extends to the four cornetiseof 4 transcript, rather than just when | speak it.
5 Treaty. 5 But paragraph 11 of Annexure D then talbsut:
6 We then come to a number of other promisio 6 "If a question arises as to whether orthet
7 Article IX(6) is important because that prasdhat 7 design of a Plant conforms to the criteriaosgtin
8 the relevant gateway provisions to the Cawrtchosed 8 Paragraph 8, then either Party may procebdue the
9 "while [any difference] is being dealt with ByNeutral 9 question resolved in accordance with the gioms of
10 Expert". And again, these are provisionsyba're 10 Article I1X(1) and (2)."
11 familiar with from the Competence Award. 11 And | add that nothing in Part 1 of AnanexF, that
12 And | note that the word "while" is imjpzont, 12 deals with the competence of the Neutral Expe
13 because it provides a purely temporal linatein 13 encompasses systemic questions of legapietation.
14 Article IX(6). But that has to be read ie tight of 14 So this brings us to paragraph 13 of AoreF:
15 other provisions of the Treaty, notably peapb 11 of 15 "Without prejudice to the finality of tiNeutral
16 Annexure F, which provides that: 16 Expert's decision, if any question ... whghot
17 "The decision of the Neutral Expert dmadtters 17 within the competence of the Neutral Expleoutd arise
18 within his competence shall be final and isigdin 18 out of his decision, that question shalt, éannot
19 respect of the particular matters on whiatisilen is 19 be resolved by agreement, be settled in danoe with
20 made, including ... upon any Court of Arltiba ..." 20 the provisions of Article IX (3), (4) and (5)
21 Paragraph 7 of Annexure F then addrekees 21 So we say that if a Neutral Expert exsdgs or
22 procedure for a competence determinatiomé\eutral 22 her competence, this necessarily engagegrpatal3 of
23 Expert. And | would contrast the formulatiain 23 Annexure F. Because even at a most bagt, lbe
24 paragraph 7 with the formulation of paragra@tof 24 application of a Neutral Expert's determioraiivill
25 Annexure G. That's the formulation that esiyou, 25 give rise to questions that go beyond thepetemce of
Page 213 Page 215
16:47 1 because paragraph 16 of Annexure G istiféty 16:50 1 the Neutral Expert. So we see paragras1
2 a compétence de la compétence provision: gee the 2 a gateway.
3 competence to determine your competence.NEogal 3 We also say that in the unusual circuntstsuof
4 Expert has the competence to determine whatheatter 4 this case, in which the Court has affirmed its
5 is within the framework of Annexure F, Part 1. 5 competence over the entirety of the disputieesded in
6 And there is an evident reason for thiediht 6 Pakistan's Request for Arbitration, if a gioesarises
7 approach to the competence question for thet@ad 7 that is beyond the competence of the currentnsl
8 for the Neutral Expert, and that is that tbmpetence 8 Expert, it is presumptively within the compete of
9 ratione materiae, the material competenctheof 9 this Court. Now that may require you to addres
10 Neutral Expert is very heavily and very preptively 10 a preliminary matter, whether the question indeed
11 limited, whereas the material competencaé®Qourt of 11 within the competence of the Neutral Expert.
12 Arbitration is not presumptively limited g as it's 12 This brings me to your questions.
13 within the scope of Article IX, paragraph.(1) 13 On question 7(a), there are two jourrieyxidress,
14 And one might anticipate that the deteatidon of 14 but this can be done succinctly. This wasjiiestion
15 competence is likely to become very quicldgvily 15 of:
16 legal and contextual, a matter which a Cofurt 16 “In the event that a party considers éhagutral
17 Arbitration will be well placed to addreschese it 17 expert has exceeded his competence:
18 will include certainly, at a very minimumpamber of 18 (a) How, procedurally, could a party &gip...?"
19 lawyers; rather than for a Neutral Expertpgéhtask is 19 So there are two journeys to address.
20 focused on the construction of engineerisgés. 20 In the abstract -- so away from the tetdithis
21 So we then turn to the scheme and sdope o 21 case -- a challenge would have to go battheto
22 Neutral Expert's competence ratione materas if 22 Commission and work its way through the AetiX
23 we take our case from the public informatien 23 process.
24 a yardstick, paragraph 1(11) of Annexure IReek you 24 In our case, we consider that a challeogé
25 to this on the very first day -- addresses: 25 properly be raised with you in the form aéguest
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16:51 1 concerning the application of the decisibtihe 16:54 1 plant-specific determination, somehow iggphore
2 Neutral Expert, and that this would inevitatgguire 2 generally.
3 you to address both the issue of the NeukpbE's 3 So I think that's all that | will say dmt. And
4 competence and the substance of his decision. 4 | will move rapidly on, unless you have anlyest
5 Then question 7(b) raises the issue tifigife is 5 questions.
6 a failure to challenge any decision, can ¢dnahould 6 THE CHAIRMAN: No questions, Sir Daniel. Pleaseqeed.
7 that be construed as acquiescence or, inpegkince, 7 SIR DANIEL: Thank you, Mr Chairman.
8 as an estoppel, precluding the issue beisgdai 8 Mr Chairman, | was going to turn -- andhwi
9 subsequently, and in respect of what issues? 9 apologies and embarrassment, because thegisstion
10 We accept that if, after the passagerefsonable 10 that you put, not part of the written quesdie- but
11 period, a party has or may reasonably be eé¢orhave 11 | was going to come to the five sequentighstor
12 a claimed basis for challenge, and that ghorés not 12 applying sources of law or practice that pation
13 pursue it, that will stand against the dilaarty. 13 Day 3.
14 In the absence of specific rules addressingd, 14 We have lots of transcript referencést would
15 principles of reasonable appreciation andiasgence 15 assist, the court reporter does have atr#mscript
16 or estoppel will operate, and we considerttieatest 16 references, because he has a text justish liss.
17 will properly be one of a reasonable peribdon't 17 I'm not going to read those into the recitndpuld
18 think that we can put any more flesh on that. 18 take me a little bit too long. | will justake
19 The consequence of this, though, wouldh&iethe 19 a number of telegraphic points about thighaol can
20 issue of the Neutral Expert's competence dvoetome 20 come to some very succinct concluding remiudis
21 binding on the Court, unless there was atGbat was 21 | would like to make.
22 already established and seised of the isagés,your 22 [Transcript references:
23 case, which concluded that it was entitlechise 23 Day 1, page 72, line 6 to page 78, lines@e 77,
24 a question of the competence of the NeulpéE 24 line 18 to page 78, line 9; page 93, lin¢dl@age 94,
25 proprio motu, of its own motion. 25 line 20; page 94, line 21 to page 95, line 10
Page 217 Page 219
16553 1 So, in the present proceedings, it nayonly be 16:56 1 Day 2, page 85, line 22 to page &8, 18;
2 a matter for us to raise a question of thepsience of 2 page 92, line 17 to page 94, line 7; page it 15
3 the Neutral Expert. You may feel that youemétled 3 to page 113, line 7; page 118, line 13 to &k
4 to do so as well. | make no other point aloat 4 line 11; page 121, line 25 to page 123, line 2
5 Last point on this. The acquiescencewtoatid 5 Day 3, page 211, line 24 to page 219,18ie
6 bind the dilatory party would attach to theuel 6 page 223, lines 6-19.
7 Expert's competence decision and to his or her 7 Day 4, page 108, line 20 to page 110,4ine
8 plant-specific determination, but it would aoid it 8 page 125, line 5 to page 126, line 2; page k2812
9 could not in some way turbocharge the plartiic 9 to page 129, line 4; page 147, lines 4-12¢ (1&®,
10 determination so as to widen its scope oficajon 10 line 12 to page 168, line 23.
11 beyond the plant in question. In other woadilure 11 Day 5, page 148, line 22 to page 148,9in
12 to challenge the Neutral Expert's competenoé not 12 page 262, line 5 to page 264, line 11.]
13 result in that competence becoming greaser ithwould 13 On your first step, Mr Chairman -- and yall find
14 otherwise be under the Treaty. 14 the question at Day 3, page 221, line 7 ¢ (222,
15 And to take the Baglihar example as el h 15 line 22 -- we agree with your first stepvdn't say
16 example, the fact that Pakistan did not ehgk the 16 anything more about it. There's a littlepaithaps
17 competence of the Neutral Expert under papgt3, 17 more to unpack, but we agree broadly with tha
18 following the Baglihar case, stands agaiagidtan. 18 On your second step, which deals with:
19 It cannot now reopen the Baglihar case throug 19 "... [the] Treaty requirements sometimiésy for
20 a competence challenge under paragraph 13. 20 construction of a hydroelectric plant on\estern
21 The Baglihar determination by Professafitte 21 Rivers by India by reference to design otauary
22 applies to the Baglihar plant, and we've jpiezkthat 22 accepted practice ... But this will ofteneteghon
23 throughout. But that's not to say that thglBar 23 a plant-by-plant analysis, such as the nadseyou
24 determination somehow becomes larger thendifd that 24 would use to construct a spillway gate, oneshing
25 the analysis that drove his interpretatiba, t 25 like that.”
Page 218 Page 220
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16:56 1 Once again, we agree with that apprcaed that 17:.00 1 Fourth, there will always be enginegri
2 approach in the sequence, and Professor Wielbssed 2 workarounds, if there has been a reasonabieebf
3 that in her submissions. 3 site.
4 Third, you addressed that: 4 Fifth, India is obliged to share infornaatiwith
5 "... it's possible for Treaty rights arigations 5 Pakistan as soon as its plan to construat-afiver
6 to be informed by, but not negated by, custgma 6 HEP can be said to have crystallised under
7 international law." 7 Article VII(2). And to correct a misspeakifiio
8 And you referenced the Kishenganga Cqptaach. 8 yesterday on my part, we say that this isater fthan
9 Mr Chairman, we agree with this as a ganer 9 the draft engineering design stage; not tideoéthe
10 proposition, but we consider that this prapmsneeds 10 process but the beginning of the process.
11 to be qualified. Because we consider thathheshold 11 Sixth, the calculation of pondage under
12 for the incorporation of customary internagiblaw, 12 paragraph 8(c) of Annexure D is driven byhiérology
13 set out in paragraph 29 of Annexure G, igrotlimg, 13 of the river.
14 and that the language used in paragraph 28rxure G 14 Seventh, the calculation of pondage daoaalriven
15 talks about resort to customary internatitealwhen 15 either by the installed capacity of the psgzbHEP or
16 this is "necessary" for purposes of integiiet or 16 by the proposed contribution of that HEFhlbad, as
17 application, but "only to the extent necegsar 17 this would leave the matter entirely to Irglia
18 We consider that the approach taken dy th 18 discretion.
19 Kishenganga Court in paragraph 112 of il frward is 19 And eighth, pondage in Annexure D cary tel used
20 the correct approach with regard to thaeisae 20 for power generation. It cannot be usedfoer
21 consider that there would be a risk in eigythe 21 purposes, such as agricultural use. THigvislfrom
22 concept of resort to customary internati¢enalbeyond 22 the definition of "Pondage” in paragraph 2(c)
23 the framework of that paragraph. 23 Annexure D.
24 Then, Mr Chairman, with regards to yaurth and 24 Mr Chairman, members of the Court, tloaictudes my
25 fifth points in the sequence, both of which agree 25 submissions.
Page 221 Page 223
16:58 1 with, but both of which we also considexs you 17:01 1 | had some thanks to make. | knowMraMurtaza
2 yourself addressed -- we consider that thest dome 2 will make his own thanks. Perhaps when | cbaek to
3 within the scope of the Treaty because thelyrealk 3 deal with the housekeeping issues, | will récbe
4 about having regard to standards that aredfoun 4 thanks on the part of the counsel team whe baen
5 customary international law or in other instants. 5 standing at this microphone for the last selzys.
6 So, Mr Chairman, with apologies for noingomore 6 But subject to any questions you may hina,
7 justice on my feet to those questions, | themto my 7 concludes my submissions.
8 concluding observations. And | will just beother 8 THE CHAIRMAN: Thank you, Sir Daniel. | don't tik we do
9 two minutes, in case Mr Murtaza is gettingians that 9 have any questions, so thank you very muckidor
10 he will have to speak as fast as I'm speaking 10 concluding observations.
11 So my concluding observations. 11 | invite to the podium now Mr Murtaza fas final
12 Mr Chairman, members of the Court, Ke just to 12 submissions. And while he's coming to thdiy,
13 conclude by recalling eight points from aulbbmissions 13 I will note that the Court is prepared toesiiong as
14 over the past seven days. And they arebréfly 14 it requires for Mr Murtaza to make his rensar§o
15 stated. 15 please don't rush yourself; take the timeytba need.
16 First, sediment management will be oukhbe 16 We very much look forward to hearing from you
17 a driving imperative in the design of a rdreer 17 (5.02 pm)
18 hydroelectric plant in the Himalaya. You tfokthis 18 Final submissions on behalf of
19 from Dr Morris in full detail. 19 the Islamic Republic of Pakistan
20 Second, there will inevitably be a chaitsite. 20 MR MURTAZA: Mr Chairman, members of the Coulny the
21 Third, India has to locate its Westermears 21 Secretary of the Ministry of Water Resour&syernment
22 run-of-river HEPs at sites that will enaltl®icomply 22 of Pakistan, which is the ministry of the @mment
23 with its Treaty obligations, including witespect to 23 that has primary responsibility for Indus @/atissues.
24 the mandatory design criteria, for example, i 24 | am honoured to be here today to cleséskn's
25 paragraphs 8(d), (e) and (f) of Annexure D. 25 case, and only regret that, for reasons of my
Page 222 Page 224
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17:02 1 governmental responsibilities, | havebesn able to 17:.04 1 between the two states. We are investiédecause
2 be here throughout the hearing. 2 it apportions the water of the Indus Basinybich
3 | will shortly, as a matter of formalitgad 3 Pakistan depends, and promises us securigyare/
4 Pakistan's final submissions, which | undeta 4 invested in it because if we were to lookddrass
5 Sir Daniel Bethlehem, Pakistan's lead coutsek you 5 with our neighbour issues that arise beyord th
6 through on Friday. They are essentially ungkd from 6 Treaty -- the challenges of climate changspwations
7 Pakistan's Memorial, but for updating to takeount of 7 in water security and more -- we must do smfr
8 the hearing and any post-hearing submisskais/ou 8 a foundation of stability, respecting what heen
9 may direct. 9 agreed in the past.
10 Before | turn to this task, however et make one 10 As you heard from Pakistan's counselisBakis
11 or two brief observations that are approglyastated 11 concerned that India makes little effortaonply with
12 by a senior Pakistani government official. 12 its obligations under the Treaty. It presd?akistan
13 The Indus Waters Treaty stands as a kstome in 13 with template HEP designs that could have Ipeepared
14 Pakistan-India relations. It divided the evatof the 14 for a hydroelectric plant to be constructadiny river
15 Indus Basin between us after a challenginigghe And 15 anywhere in India, without regard to Indig‘saty
16 for the first time, it gave Pakistan watenséy on 16 commitments to Pakistan. It has refusedstaks
17 the basis of an international treaty in whioth 17 access to HEP sites by way of tours of inspec It
18 parties had a stake. 18 has been wanting in the sharing of infornmatio
19 As the lower riparian, but the home ®ltirgest 19 Mr Chairman, members of the Court, Pakistas
20 area -- by some margin -- of the Indus Bd3akistan 20 turned to you to address the issue of systemi
21 was acutely vulnerable from its earliest dayssuring 21 interpretation of the Treaty in the hopesiotply that
22 respect for the terms of Treaty is of paramhou 22 you will endorse Pakistan's understandirtgpof the
23 importance to Pakistan, and we put our faithe 23 Treaty works, but that, by clarifying onceldor all
24 Treaty's dispute settlement mechanisms. 24 the meaning of key provisions of the Tregby will
25 This is why, notwithstanding our warrahteiticism 25 bring about a return to legality under theaty.
Page 225 Page 227
17:03 1 of India's conduct that brought us togbiat of two 17:06 1 Mr Chairman, members of the Courth\liis said,
2 parallel settlement mechanisms, we have reddty 2 | will turn to read out formally Pakistan'sdl
3 participate in both proceedings. The firghis 3 submissions. These will thereafter be tratisthto
4 proceedings before you, which Pakistan comegeircgood 4 the registry under the signature of Pakistaa|jsuty
5 faith with a view to addressing and resolving 5 Agent.
6 a long-festering dispute over the interpretatind 6 Final submissions.
7 application of the Treaty, of both systemid an 7 Having regard to the submissions advaaoed
8 plant-specific focus. The second is the pEdoey 8 evidence adduced in the Memorial, and to thengssions
9 which India purported to commence before thathl 9 advanced and evidence adduced during thengearnid to
10 Expert as a spoiling tactic to derail Pakistaase 10 any submissions that may be advanced andreed
11 before the Court. 11 adduced in any post-hearing submissionsiasitbe
12 Subject to issues of the Neutral Expert's 12 directed by the Court, Pakistan respectheltyuests
13 competence, which remain to be addressepliteléts 13 the Court in one or more partial awards:
14 misgivings, Pakistan has resolved to pasteifin that 14 (A) To set out its findings on the issaagaged by
15 process for the simple reason that it bediéwehe 15 this first phase on the merits of the procegin
16 Treaty and hopes to believe that India msy bécome 16 a narrative dispositif that elaborates iraitieand in
17 a purposeful partner under the Treaty. Rakisill 17 prescriptive terms, the overall interpretatmd
18 live with the outcome of your award, as i with the 18 application of Article 11l and paragraph 8toé
19 outcome of the Neutral Expert determinatéeoercised 19 Treaty; and, in particular, what is requifed
20 within his ostensible competence. This res& be 20 purposes of compliance with the design daitef
21 determined and, as Pakistan's counsel héorenied you, 21 paragraph 8 of Annexure D, and other relesadt
22 Pakistan retains a caveat in respect ofdhgetence 22 related provisions of the Treaty;
23 of the Neutral Expert. 23 (B) Having regard to the facts, evideawe law
24 We are invested in the Treaty because-itor it 24 adduced in the Memorial and its associatpéragices
25 should be -- a pillar of stability in theatbnship 25 and accompanying exhibits and annexes, ihebeng
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17:07 1 and its accompanying exhibits and annexebjin any | 17:09 1 for an Annexure D.3 HEP in terms addressetiapter 10
2 post-hearing submissions that may be dirdnyetie 2 of, and elsewhere in, the Memorial, in theringgand
3 Court to adjudge and declare: 3 in any post-hearing submissions that may texwid by
4 (i) the nature and character of the Tremtg the 4 the Court;
5 bargains reflected in the Treaty in terms estslgd in 5 (vii) with respect to the interpretatianda
6 chapter 7 of, and elsewhere in, the Memaniahe 6 application of paragraph 8(f) of Annexure Ditaf
7 hearing and in any post-hearing submissicatstiay be 7 Treaty, what is to be taken into account,ahlt is to
8 directed by the Court; 8 be excluded, for purposes of designing pontakes for
9 (i) the binding or otherwise controllieffect of 9 an Annexure D.3 HEP in terms addressed intehap of,
10 the decisions of past dispute resolutiondmiti terms 10 and elsewhere in, the Memorial, in the hega@md in
11 addressed in chapter 8 of, and elsewhetidn, 11 any post-hearing submissions that may betduleby the
12 Memorial, in the hearing, and in any postringa 12 Court;
13 submissions that may be directed by the Guithit 13 (viii) with respect to the interpretatiand
14 respect to: 14 application of paragraph 8(c) of Annexurefithe
15 (a) the parties; 15 Treaty, what is to be taken into account,\ahdt is to
16 (b) the present proceedings before thetCo 16 be excluded, for purposes of calculating maxn pondage
17 (c) the present proceedings before therble 17 for an Annexure D.3 HEP in terms addressethapter 11
18 Expert; and 18 of, and elsewhere in, the Memorial, in tharimg, and
19 (d) future proceedings before a Coudrbitration 19 in any post-hearing submissions that mayireetdd by
20 or a Neutral Expert; 20 the Couirt.
21 (iii) the relationship, for interpretagipurposes, 21 (ix) with respect to the interpretatioma
22 between (a) the headline obligations conthinme 22 application of paragraph 8(a) of AnnexurefEhe
23 Article I11(1), the chapeau to Article 11I(2nd 23 Treaty, what is to be taken into account,ahdt is to
24 Article I11(4) of the Treaty, and (b) the eption 24 be excluded, for purposes of designing tebioard for
25 thereto contained in Article 111(2)(d) andrPaof 25 an Annexure D.4 HEP in terms addressed ipteha?2 of,
Page 229 Page 231
17:08 1 Annexure D, in terms addressed in chagtarsd 9 of, 17:10 1 and elsewhere in, the Memorial, in theihgaand in
2 and elsewhere in, the Memorial, in the heangl in 2 any post-hearing submissions that may betdilday the
3 any post-hearing submissions that may betdulday the 3 Court;
4 Court; 4 (x) any other findings as the Court maysider to
5 (iv) that engineering "best practices" aad must 5 be necessary or warranted for purposes ofgingy
6 be used for the purposes of complying withdidgign 6 controlling guidance on the interpretation and
7 criteria and operational constraints in Paot 3 7 application of, and relationship between:
8 Annexure D of the Treaty, but that "best pcadt’ 8 (a) Article Il of the Treaty;
9 cannot be relied upon to circumvent the reqoénts of 9 (b) Paragraph 8(a) of Annexure D of thealy;
10 the Treaty, in terms addressed in chaptér&nd 10 (c) Paragraph 8(c) of Annexure D of theaty;
11 elsewhere in, the Memorial, in the hearimgl, ia any 11 (d) Paragraph 8(d) of Annexure D of thealy;
12 post-hearing submissions that may be dirdntetie 12 (e) Paragraph 8(e) of Annexure D of trealy;
13 Court; 13 (f) Paragraph 8(f) of Annexure D of thredty; and
14 (v) with respect to the interpretation an 14 (xi) Such other findings as the Court roagsider
15 application of paragraph 8(d) of Annexurefihe 15 to be necessary or warranted.
16 Treaty, what is to be taken into account,\vahat is to 16 (2) Pakistan further requests the Court:
17 be excluded, for purposes of designing lowelle 17 A. To convene a case management comfeidrthe
18 sediment and other outlets for an AnnexuBsHEP in 18 parties for purposes of considering:
19 terms addressed in chapter 10 of, and elseviftehe 19 (i) the status of the parallel proceeslibgfore
20 Memoirial, in the hearing, and in any postringa 20 the Neutral Expert;
21 submissions that may be directed by the Court 21 (if) what engagement, if any, the Cobrgd
22 (vi) with respect to the interpretatioa 22 undertake with respect to the Neutral Exaed his
23 application of paragraph 8(e) of Annexurefhe 23 proceedings, having regard in particulahtogeneral
24 Treaty, what is to be taken into account,vahat is to 24 duty of mutual respect and comity applicablboth the
25 be excluded, for purposes of designing gspétivays 25 proceedings before the Court and the prongediefore
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17:11 1 the Neutral Expert; 17114 1 Did you have some opening thoughtgaf own, or
2 (iii) the need for directions for the cantlof 2 were you hoping that | would jump in?
3 further phases of these proceedings; 3 SIR DANIEL: Absolutely hoping that you would junm
4 B. To give such directions as may be s&mgy and 4 THE CHAIRMAN: In that case, | have about, | ddibw,
5 warranted for the scheduling and conduct hér 5 five or six things that | think we probablyositd
6 phases of the proceedings before the Court; 6 discuss a little bit.
7 C. Toreserve any issues of costs ineasy the 7 The first is that, as you know, pursuant t
8 present phase of the proceedings for decigidhe 8 Procedural Order 11, there is a productiotioaciments
9 Court in due course; 9 process that we have unleashed. Some docsitmeare
10 D. Toremain seised of the dispute. 10 come in already from Pakistan: the Kishengang
11 Mr Chairman, members of the Court, it@em only 11 proceedings; many, most perhaps, of the Bagli
12 for me to express the thanks and appreciafitine 12 proceedings, with a few bits and pieces rmoneing in
13 Islamic Republic of Pakistan to you, Mr Chan, and 13 that regard. But then a series of categtnegs
14 the members of the Court for your expeditiengagement 14 I won't read out of other documents thatspant to
15 on the issues presented to you for decisida. 15 the Court's instruction, you are going teraftt to
16 appreciate the courtesy and kindness you stasen to 16 compile and submit by September 30.
17 Pakistan's representation here in The Hagkthe 17 I think at the outset of this hearing,vated that
18 rigorous scrutiny with which you have and wé 18 there will be some relevance analysis tratdunsel
19 addressing our submissions. 19 for Pakistan will need to engage in, in sgtthrough
20 I would also like to express my thanks] that of 20 those documents. | suppose | would obséatar the
21 my Government, to the Registry, the Perma@entt of 21 course of this hearing, issues arose thathekyyou
22 Arbitration: to Mr Schofield, Mr Williams, MKing and 22 see some aspects of that relevance thatgsewee not
23 Ms Blink, and all the PCA staff who have cimtted to 23 previously apparent.
24 welcoming us to the Peace Palace and hawitatad 24 Obviously there's an interest in pondage
25 our work here over the past ten days. 25 calculations relating not just to the plahet we
Page 233 Page 235
17112 1 I would also like to express our traakd 17:15 1 have typically been discussing but reatiyoss the
2 appreciation to Mr Trevor McGowan, the coagarter, 2 board. If, in the course of documents yogtieg
3 and to the sound and technical engineers ate h 3 through, there are methods of calculationtbat been
4 facilitated Pakistan's submissions over ttgt pa 4 discussed and reacted to, all of those | thiokld be
5 ten days. We appreciate the professionaligin a 5 of relevance to the Court as it tries to pedceith
6 personal engagement of them all. 6 the issues before it.
7 Mr Chairman, members of the Court, it retma@nly 7 We've talked quite a bit about AnnexureThat
8 to wish you wisdom in the period to come, safd 8 probably wasn't as much on your radar screrdas
9 travels back to your home and loved ones. 9 itis now. It seems again that as you'regtfimough
10 Thank you. 10 your document collection process, you migiviehan eye
11 THE CHAIRMAN: Thank you very much, Mr Murtaza. 11 to that.
12 And on behalf of the Court, let me asgyorethat 12 And there may be other issues as wéllstl
13 there should be no concerns about your itbatulbe 13 thought | would note that the hearing magibing you
14 here throughout the hearing. We very muginesgiate 14 some greater insights into that processythate
15 your ability to be here today to provide biotportant 15 about to engage on.
16 observations about the case and also to ligraval 16 The one additional aspect that | thougéauld
17 orally submit Pakistan's final submissionstiis 17 raise with respect to Pakistan's documefgatain
18 phase of the hearing. We do look forwanet@iving 18 process is that if it is the case you're gloin
19 the written form of the final submissionsngd by the 19 a relevance review, I'll call it, to sift abings
20 Deputy Agent, but we really do appreciater yahility 20 that are worth putting forward and things teally
21 to be here today. 21 aren't of great significance, if it's possifadr
22 So that brings us almost to the end opoacess, 22 Pakistan to do some kind of index that watdmpt to
23 but I do think we have a few housekeepingarathat 23 indicate why particular documents are relevaerhaps
24 we might take advantage of attending to. So, 24 even organising them into broad categorigeu-know,
25 Sir Daniel, perhaps we should embark on that. 25 freeboard-related documents, and here'snide that
Page 234 Page 236
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17:17 1 rose up in your mind in that regard; dutl'cuments. 17:20 1 filing. It seems to me in our procedunaer we could
2 We're not looking for any particular orgation of 2 certainly flag that as something that we wapggrove
3 an index in that regard. But if, in the prexef 3 if, after discussion as a Court, we've decided
4 assessing on your own why particular documerg®f 4 approve it. So that's one possibility. Andtaer
5 relevance, it's possible to generate sometifittnat 5 would be to indicate the desire, if it professible,

6 kind, 1 do think the Court would find that pfil. 6 of an index relating to the documents brokanrdby
7 SIR DANIEL: Mr Chairman, perhaps | might justentede 7 issues to which they relate.
8 there. 8 SIR DANIEL: Thank you, Mr Chairman. I'm surettaay
9 Obviously, certainly for your purposes also for 9 further guidance that you can give would bécorae.
10 our purposes, we would want to try and da thdo 10 And we very much appreciate your apprpatien
11 note that with regard to very many of thewtoents that 11 it comes to these procedural orders, to decthose
12 we've already put before you, there are aoeurmf 12 concluding paragraphs with a latitude to yappind if
13 issues which are commingled in a single dezumFor 13 there is anything in a procedural order whieh
14 example, if it's a PIC report, it may be covgthe 14 perceive will cause great burdens, then viecarine
15 ground. So there may be an element whetbddtames 15 back to you on that.
16 a little bit artificial. 16 But just perhaps two points to raise@sthink
17 I don't think -- | certainly don't, butlbn't 17 about that.
18 think that we yet have a sense of how macyments 18 The first one is that you described thet{mearing
19 there are, because we're still going thrahgtprocess 19 submission, under the cover of which the demits might
20 of identifying the documents. There is theing to be 20 be submitted, as a post-hearing submissairibuld
21 a need either to digitise them for purpo$esio 21 "explain the process". There's also anatisee,
22 review or for one or more members of thelleggam in 22 because it may be that we discover docummdrith are
23 fact to go out to Pakistan and undertakeiawethere. 23 substantively material. So the question thag be:
24 But if it's going to be done here, but atsodurposes 24 would you wish the post-hearing submissioaddress
25 of providing documents to you, we're goingave to 25 the substance of those documents, or wouleeypect us
Page 237 Page 239

17119 1 digitise those and collate those. 17:22 1 to make an application in respect of aguchents that
2 So | expect that it's going to be quitgga 2 we think do warrant further submissions frasft urhat's
3 exercise, and now especially that we are girge 3 the first point.

4 looking at Annexure E; and then we say thaieware E 4 The second point is that I'm assumingnelecan't
5 has got roots in Annexure C, so there mayllz®ds 5 immediately identify in my own mind whetheeth is
6 of questions. But that's precisely the puspufs 6 going to be a category of such documents)'rout
7 proposing that we submit under a post-hedniieg, so 7 assuming that none of the documents that swe h
8 that we can at least identify for you the timk we 8 identified would properly include draft documte what
9 have undertaken. 9 in American legal parlance might be descrifetwork
10 THE CHAIRMAN: Yes. And to the extent that yauhot 10 product” or something of that nature. St iftthere
11 entirely sure what's in the documents outthe 11 are draft documents of PIC reports or somgtlike
12 certainly the Court is also not at all aware] 12 that, what we will provide you with is thedl
13 therefore this idea of some kind of index rmagnay not 13 version, not the manuscript annotations ptrémg of
14 prove fruitful in due course. | just wantedlag 14 that nature. | think that may also be soingtto
15 that as something that would be of intefdastias 15 clarify.
16 easily generated, sensibly generated indhese of 16 THE CHAIRMAN: I think I would propose the folldng, if it
17 the process. 17 seems feasible for Pakistan. It would béuier the
18 | anticipate that we would probably issue 18 Court to receive from Pakistan by letter, stime, end
19 a procedural order after the hearing thatdvdeal 19 of this week -- perhaps you need a bit @xation
20 with a few different issues, one of whichldde this 20 before sending it in, but sometime in theiogndays or
21 procedural order document production proce¥gs. 21 weeks -- a letter that indicates two diffétbings.
22 already have Procedural Order 11, but it bidghthat 22 One is the type of submission you haveiird that
23 there is some value in some further guidance. 23 would accompany the September 30 documdihtat could
24 One is your request that you be ablée lkeest 24 include the process by which you engagedrttument
25 explain the process for -- I'll call it thegember 30 25 production. It could include what types ofdments
Page 238 Page 240
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17:23 1 were not included, such as, say, workyerbrklated 17:26 1 to give you a post-hearing submissionauthimits".
2 documents. It could include an indicationhef 2 We feel that we've put quite a lot in frontyoli. So
3 standards you use for what's relevant and svhat 3 if there were any issues that you were abgvi® us
4 relevant. It could include some sort of indéxhe 4 guidance on, either now or at the end of teekwand
5 kind that | indicated. So that's one issa tihe 5 we would then come back to you with a considetiew as
6 letter might address. 6 to what we would propose, that would also &efil.
7 The second issue leads into what | unoledsio be 7 | don't know whether that would work. \d&n't look
8 your request earlier today that there might be 8 into your minds at the moment and see exadilgre you
9 a post-hearing substantive brief of some kiinithink 9 think there's a paucity of information.
10 you mentioned as one issue Pakistan's method 10 THE CHAIRMAN: So it's a question of who goesfin this
11 calculating pondage relating to Bagliharhpes more 11 process.
12 as a second issue, on the method of caloultitat you 12 | think the way I'm thinking of it is: Rakistan
13 are currently advancing in this proceedimgt den 13 feels it's had the opportunity to say evenglthat it
14 I think a third issue that you raised reldted 14 would like to say in the course of this hegyihat's
15 Annexure E. 15 completely fine; and that you're not lookiagany
16 I don't know if there are other issues,tbver 16 particular opportunity in a post-hearing sigsion to
17 the course of today, have risen to a leatlybu 17 address in greater depth a particular ishaés
18 think might be worthy of a post-hearing sufsian. But 18 completely fine. The Court will then be ecamplating
19 the fourth one you mentioned, | think, wamsything on 19 whether we feel we would like to have sonmgtiurther,
20 the Court's mind. And certainly we will biealissing 20 and we in due course would then let you ktfat, and
21 that and reaching our own conclusions agiether 21 it would ultimately be included in a procealwrder.
22 there is something more that we would likedar from 22 So | guess | am throwing the ball backdo in the
23 you on. 23 first instance to assess, after things heitked down
24 But that's the second thing you couldesklin the 24 a bit, whether you feel there's somethingenyou wish
25 letter, perhaps indicating with somewhat grea 25 to bring to us. If not, we'll let you knofwie think
Page 241 Page 243
17:25 1 specificity what the scope is that you Midae 17:28 1 there's something more you should bring.
2 interested in submitting to us on. 2 SIR DANIEL: Well, | think that's one of the adtages of
3 SIR DANIEL: Mr Chairman, we are certainly happydp that. 3 the upstream and the downstream: you canetdétivme
4 And perhaps if you give us a little bit mofe o 4 and | will have to respond.
5 a latitude beyond this week, that would belmuc 5 But we will come back to you, may we daythe end
6 appreciated. 6 of July with that correspondence? It wilballus to
7 But | do raise a question on which it vebioé 7 reflect, away from The Hague, on those isséesl we
8 helpful to have your guidance, insofar asrgoable to 8 will certainly come back to you on all of that
9 give it. 9 THE CHAIRMAN: Okay. So end of July, a letterrindPakistan
10 We came to the view, which | expressedrtiorning, 10 on the issue of both the September 30 sulumjsghat
11 that a post-hearing submission may be usefil 11 that would look like, and whether there ang a
12 relevant partly because we wanted to be nsgpoto 12 particular issues you would like to followwijth us
13 the Court. 13 on.
14 So, for example, on Annexure E, you haised 14 SIR DANIEL: Yes, indeed.
15 quite a number of issues there. You may Fesling 15 THE CHAIRMAN: In addition to that set of issueg would,
16 heard me for an hour or so on Annexure E yiadon't 16 in a procedural order, want to give Indiapportunity
17 feel you need any more. If you think thatauld be 17 to comment on any materials that have alrbaén
18 helpful to have something more, we would loeenthan 18 submitted post-Memorial, let's say, matenelating
19 willing to offer it; indeed, we would be eage offer 19 to the hearing; and then separate from that,
20 it, in particular on the relevance of Annexirfor the 20 an opportunity to comment on materials suiechiater
21 purposes of the interpretation of AnnexureAbd it 21 in the process, September 30.
22 doesn't have to be, intuitively, a very l&ygt 22 I will note that | keep saying "SeptemBet. If
23 document. 23 there are tranches of materials that caeters the
24 But we, | think, would be disinclined,mfr own 24 Court would certainly welcome receiving itnditatever
25 motion, just to follow that piper and say,&Veé happy 25 pace is possible. But | leave that to you to
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17:29 1 SIR DANIEL: We have that very much in mindgdave will 1732 1 parties, to give you a chance to look atior to
2 obviously wish to get whatever we can to yauier on. 2 issuance.
3 And of course, on India having an oppatyuio 3 SIR DANIEL: Thank you.
4 comment, we of course completely agree wiih tiind 4 THE CHAIRMAN: Transcript corrections, pursuant to
5 | note, Mr Chairman, that you, as it wereutgated 5 Procedural Order 12, need to be done in 14.d3gp
6 that process: that the Court will afford India 6 | assume that's on your radar screen.
7 an opportunity to comment on the documentshivee 7 SIR DANIEL: ltis.
8 been adduced in the hearing by some spediéitg] and 8 THE CHAIRMAN: And we have an issue with respecttte
9 then the 30 September -- for shorthand -- shacus in 9 publication of documents from the hearing. | &snk
10 due course. 10 you will recall, the Supplemental Rules af¢&dure
11 | presume, just anticipating a more suiiste 11 leave open the question of publication of the
12 post-hearing submission that deals with dwchents, 12 submissions that have been made to the Gotiirthe
13 India would not be provided with an opportybd 13 hearing to which they relate. Now, ProcedOrder 12
14 comment on the substance of any documeriteséhenay 14 provided that we would revisit this issu¢hie course
15 adduce on 30 September in advance of anyrtiity 15 of the hearing, so that's why | raise it now.
16 that we may have to comment on the substaBeeause 16 The issue, | think, is whether Pakistaagreeable
17 at the moment, what we are addressing islyiting 17 to the publication of its Memorial; and theyond
18 production of documents and a mere descnijgtishe 18 that, the hearing transcripts; and then beyoat,
19 relevance review that will be undertakent fBudoubt 19 other materials.
20 that's an issue that you will address witmudue 20 Now, | would note that with respect te trearing
21 course. 21 on competence, we made public Pakistan'sisatom on
22 THE CHAIRMAN: Yes, | think as a general propsit 22 competence and we made public the Courtstigus to
23 it would be a parallel opportunity on thetgdirindia 23 Pakistan and we made public the hearingdrgms So
24 to comment on whatever the scope is of infbion and 24 a question is whether a mutatis mutandisoggbr would
25 submissions that you have been entitled teema 25 be taken here; or whether, in addition td, lales
Page 245 Page 247
17:30 1 If a post-hearing substantive submisein some 17:34 1 might be made public, whether exhibitRa#istan's
2 number of issues is ultimately decided uporyall have 2 Memorial might be made public, appendicethink
3 a sense of the timing within which Pakistaulide 3 these are issues that it would be worth hgdrom
4 able to do that submission? 4 Pakistan on.
5 SIR DANIEL: Mr Chairman, we have reflected orsthi 5 | guess | might, as you're pondering thige that
6 on the basis of the three categories of thyitia 6 there were issues in the competence hearimgxto
7 methodology, any residual points that we miglkh to 7 where Pakistan preferred that certain --ahlat
8 address on the calculation of pondage and>Amads, 8 exhibits actually not be made public becadiske
9 leaving aside the unknown unknowns of whetthere are 9 different types of information that were foumithin
10 any questions that you would want to putstocand 10 them. And so it's a question in part whethat holds
11 we would hope to get that to you relativalichly. 11 true today, or whether we're in a differdate.
12 I mean, we would have our eyes sighted dBegiember 12 SIR DANIEL: Thank you, Mr Chairman. | think I'not in
13 as well, because that would seem to be densib 13 a position to give you a comprehensive anadbanswer
14 But we're also conscious that we haes is on 14 on that now. But that's perhaps somethiagwvtie can
15 the public record -- a hearing in a parateceeding 15 come back to even more quickly than the éddly
16 that's coming up in early September as wseliyve will 16 correspondence that deals with post-heatibmissions,
17 be preoccupied on that. But we don't wadety you 17 because | don't think that will take terrilipg to
18 a full docket of submissions for longer tigan 18 resolve.
19 absolutely necessary. 19 My recollection is that Pakistan also mad
20 THE CHAIRMAN: So we also have an issue of a pretease 20 a proposal at the time of the competenceritetor the
21 for the hearing. It's our intention to issygress 21 publication of certain other materials whicé Court,
22 release, as we've done in the past, thatvinociude 22 for its own reasons, decided that you wooldwish to
23 both an indication that the hearing took @lacd 23 put on the website. So it may be that thezassues
24 photos from the hearing. So our plan isatcetthe 24 that exercise you as well.
25 Registry circulate a draft of that pressasteto the 25 As an initial observation, the exhibitsiahe
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17:35 1 legal authorities are obviously -- thesel®ry big 17:39 1 version, which did have the redactionsttere may
2 volume of them, and some of those do address the 2 not be much utility to that.
3 legal authorities, but certainly some of tRiilgits do 3 But we'll come back on the transcripts #ed
4 address wider issues. So | expect that e &inds 4 questions and the videos as well as partaf th
5 of sensitivities may arise with respect toakhibits 5 response.
6 and with respect to the legal authoritiesosehtend 6 THE CHAIRMAN: Yes. In any event, we will lookifward to
7 to be available publicly in any event, so ¢haay not 7 hearing from you both on the materials regptnthis
8 be so much of an issue there. 8 hearing and the materials relating to thevisie
9 There's also an issue with regard todhe f 9 SIR DANIEL: The site visit, yes.
10 appendices that we've put forward. 10 THE CHAIRMAN: A further issue is that we're ggito review
11 And I note in this regard: | think theveuld also 11 the finances of the proceedings with ourstiesr after
12 be an issue about the site visit, because s 12 this hearing is concluded, and we will likeged to
13 a press release with respect to the site bigi 13 request a further deposit of funds to addressosts
14 | don't believe that the transcripts or,that 14 associated with things principally going fard: the
15 matter, the video recording of the site \hsis 15 deliberations and preparations of an awaedvards in
16 been -- that there's been any suggestiothixabe 16  duecourse. So | just wanted to flag thayéol as
17 put online just at the moment. 17 something that may well be coming soon.
18 Pakistan's temperament from the firstgdaral 18 SIR DANIEL: Thank you, Mr Chairman. Happily tissfar
19 meeting through to the competence hearird)| arpect 19 above my pay grade, but let me make an odisemy and
20 now, will be to err on the side of publicatibut 20 that is that I'm sure that my colleaguesakiftan
21 there may be some documents that we woukl twis 21 would appreciate that when that requestuiod$ comes,
22 persuade you shouldn't be published. Buniy, 22 that it perhaps doesn't necessarily comb@nsgual
23 we'll come back to you on that formally, eattmore 23 arbitral sort of 30-day turnaround, and jfwat also
24 quickly than the end of July. 24 look at the process going forward, simplydose there
25 THE CHAIRMAN: Well, that would be fine. 25 are procedures to procure funds as welth&more
Page 249 Page 251

17:37 1 Next on my list was the site visittthau just 17:40 1 time that you can give us in terms ofgedphing that,
2 raised. We do have a protocol relating tcsttee 2 in terms of the amounts to be paid and sd¢hawould
3 visit where there were certain redacted pastiout of 3 be helpful.

4 a sense of security. One possibility is d&now 4 I note also that if the past is a guidtht

5 take away those redactions and place thertbcol 5 future, we are unlikely to get contributionsni India.

6 up on the website. 6 So when the date arises where India does alo¢ m

7 So that's one issue relating to the ssig the 7 a payment of funds, realising that my collesgin

8 other is the transcript from it; and a thsdhe 8 Pakistan will have to make a fresh requestuiods,

9 Court's questions that were put pre site tosit 9 it may be something that should be borne immi
10 Pakistan. All of those are possibilitiesgosting on 10 But if you are content with this, it mag most
11 the website. 11 convenient if | just engage informally wittr Bchofield
12 There's also a possibility of posting\tieo, but 12 on these issues, so that we can work ouatetida.
13 that's, | think, in a different category . It's 13 THE CHAIRMAN: [ think that's fine. And | dorsee any
14 really the other items that one might warseigously 14 difficulty in being sensitive to the concethat
15 consider making public. 15 you've just raised.
16 SIR DANIEL: We certainly will do so, as | intireal just 16 So | think that's it for my list of holseping
17 a moment ago. 17 items, with the principal takeaway being twatll hear
18 I may be misremembering: | had thoug tihe 18 from you sooner rather than later about taterials
19 Site Visit Protocol was now published, bt wlersion 19 concerning the hearing and the site vidittle bit
20 that had -- with all the dates. But the iegrsvith 20 later, but no later than the end of the mamth
21 the amendments, because of the weathererédatees 21 post-hearing submissions.
22 and so on, | had thought that was on the iteg it 22 | have taken your interest in the Coossibly
23 Mr Schofield will instantaneously be ablatzess the 23 signalling the things that the Court is iatted in,
24 website and confirm that. That doesn't ofse mean 24 and if we are able to convey any of thatdo, even
25 that you may not want to publish the prelsmyn 25 before the end of the month, we will do thaut

Page 250 Page 252

67 (Pages 249 to 252)

Trevor McGowan Amended



Day 7 -- Hearing on the Merits, First Phase

ARBITRATION PURSUANT TO ARTICLE IX AND ANNEXURE G & THE INDUS WATERS TREATY 1960
Tuesday, 16 July 2024

17:42 1 otherwise, we'll regard the ball as inryoourt. 17:45 1 be standing here for seven days withoptesponse at
2 SIR DANIEL: Thank you. 2 all from the bench. So we do appreciate tkié. know
3 We know, because you've said this ongberd, 3 that Mr Minear has an experience of an everemabust
4 that you will be deliberating tomorrow. Ietie are 4 procedure, over 15 minutes or 30 minutes Gtexfer,

5 issues that come out of that that you carcatdi-- 5 but this has taken a little bit longer.
6 that you would find it helpful to have, forample, 6 So it's really to express our thanks t, yo
7 Annexure E addressed, or that you think tbat y 7 Mr Chairman, for the meticulous way in whiaujve
8 concerns or your enquiry has been addressbdit-- 8 organised and run the proceedings; to alirtembers of
9 would be helpful. 9 the Court for your courtesy and engagemert ust and
10 The only other point on my agenda is fosecall 10 to the members of the Secretariat, both thodee
11 the point that | raised this morning aboet th 11 room and | know that there are many others ave not
12 possibility of more than one partial awardlon't 12 in the room; to the court reporter; to thehtecians;
13 think that that's something that needs tadoitessed 13 to those who have provided us with sustenavneethe
14 in any correspondence. You may have detéaadthe 14 course of the last days. We very much apgieeit.
15 final version of the final submissions that Murtaza 15 We are very much always in awe of beintpe
16 read out formally that we have included thenguage 16 Japanese Room at the Peace Palace: | think it
17 to say "in one or more partial awards", drad'$ 17 something that is conducive to the settleroént
18 obviously going to be a matter entirely witthe 18 international disputes. So thank you vergimu
19 discretion of the Court. So | don't thinkttthere's 19 THE CHAIRMAN: Well, thank you for that, Sir Dagli
20 anything more that | need to say on that. 20 I think I will add to the words of thartket have
21 So that would be my agenda. | wouldoteethe 21 been expressed so far.
22 microphone is turned off, like to expressisa but 22 First, to the representatives of Pakistaa are
23 | defer to you. 23 here: we very much your value your presenatly, coming
24 THE CHAIRMAN: Well, just on that last point, ti@ourt 24 from Islamabad and coming from The Hagus. It
25 hasn't yet deliberated on that issue of omeave 25 an important case that we know the Governicees
Page 253 Page 255

17:43 1 awards, and indeed it may not be a mit#&mwe can 17:46 1 deeply about, and it's been a pleasuravte you here

2 resolve until we get further along in our @e& But 2 among us.

3 I would just say that, as a general propasitighink 3 Also thanks to the counsel and advocatds a

4 Pakistan can proceed on the assumption téag would 4 technical advisors for a whole series of dzoél

5 be a single award, unless the Court informstiat 5 presentations that provided us with quitet ati

6 we've decided we will do something differemtd we 6 information, not just bringing back in frorftus the

7 would let you know that, and the timeframe yaght 7 Memorial materials but extending it a littie deeper,

8 expect for at least an initial or partial atvaoming 8 providing us a sense of the nuances of thessisefore

9 out. 9 us.
10 SIR DANIEL: Thank you very much. 10 Our questions, to the extent that they haave felt
11 THE CHAIRMAN: So I think that's it. Did you hassome 11 pushing back, perhaps even raising issuepéhiaaps
12 thoughts of thanks? 12 India would raise if it was here, were akideed to
13 SIR DANIEL: Well, | do indeed. 13 simply make this proceeding as fruitful asgilole in
14 Mr Murtaza has formally expressed thakkan the 14 looking at the issues carefully, so that ae reach
15 part of the Government of the Islamic Repubfi 15 a well-reasoned decision.
16 Pakistan and all of those who are here awitasel 16 | too also want to thank our Registrat #re rest
17 and experts and representatives and thosérgmn 17 of the PCA staff who have been so helpfuilstin
18 the process, but | would also simply likettio my 18 working through this hearing. And | knowytheve
19 thanks and the thanks of those people whe bagn 19 provided a lot of assistance not just toGbart but
20 speaking from the podium. 20 to Pakistan as well, and we don't take thragfanted.
21 We appreciate very much the engagemehedEourt, 21 Thank you, too, to our court reporterdreellent
22 particularly as we don't have the engageiethie 22 service throughout the hearing, both in log us
23 Respondent, to be able to gauge your reactiothe 23 with the live transcript but also in a vepgsdy
24 strengths or weaknesses or challenges orlegitypof 24 turnaround of the final daily transcriptlz €nd of
25 the case. It would have been much moreatgilg to 25 the day, which has been of great value ciytto the

Page 254 Page 256

68 (Pages 253 to 256)

Trevor McGowan

Amended




ARBITRATION PURSUANT TO ARTICLE IX AND ANNEXURE G & THE INDUS WATERS TREATY 1960
Day 7 -- Hearing on the Merits, First Phase Tuesday, 16 July 2024

17:47 1 Court, and I'm sure to Pakistan as well.
2 There's a lot of work that remains to beed Some
3 of it is for Pakistan, in terms of post-hegrin
4 submissions, but much of it is for the Cotkte will
5 be fully engaged on this as we move forwaksl | think
6 I've said on other occasions, and multiplesrim this
7 hearing, we are not driven by speed; we'redrby
8 cogent and clear analysis of the matter. vigualso
9 have a desire to bring the decisions outtimaly
10 manner. So we will be guided by all of theksments
11 as a North Star for us.
12 So that's all | wanted to say in closihgish
13 everyone safe travels back to whatever yooingng
14 from, and | certainly look forward to seeagryone in
15 due course.
16 With that, we are concluded.
17 (5.49 pm)
18 (The hearing concluded)
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