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08:56 1 Momgda July 2024 09:36 1 a counter-memorial in this phase of tlee@edings, but
2 (9.33am) 2 the Court received no response. Similarlgidnvas
3 THE CHAIRMAN: Welcome to everyone. It's goodsee you. 3 invited to confirm its appearance at this mepby
4 This is a proceeding of the Court of Arbitati 4 22 May 2024, but again no response was regeive
5 constituted in accordance with the Indus Veateeaty 5 Even so, we have kept both parties eqaalfyised
6 1960 between the Islamic Republic of Pakiatashthe 6 of all the developments in this case, inclgdincess
7 Republic of India. 7 to all relevant materials and evidence. Meeecthe
8 | take note of the presence of the dellegat 8 Court hopes that India will reconsider its
9 representing Pakistan. In particular, | tagee of 9 non-participation in this case. The door resapen
10 the presence of Mr Raja Naeem Akbar, theskakDeputy 10 for it to do so.
11 Agent, who is also Secretary of the Ministiy.aw and 11 India's non-participation has not and mok
12 Justice. Mr Akbar, it's a great pleasurge®you 12 preclude the work of this Court. Indeed,Glogirt
13 here. While | see many familiar faces inryou 13 issued an Award on the Competence of thet@our
14 delegation, | invite you at this time to attuce your 14 6 July 2023. Among other things, that Awexglained
15 delegation, if that's convenient. 15 why non-participation by a party in a caseiee
16 MR AKBAR: Thank you very much. 16 an international court cannot, by itself gude the
17 Mr Syed Mehar Ali Shah: he is a commissio 17 court from acting within the scope of its g@tence.
18 Indus Waters. And then our lead counseljddan 18 That Award also systematically addreggedts
19 Bethlehem. And then we have our ambassador, 19 conveyed by India to Pakistan and to the WBenk on
20 Mr Ambassador Tarar. And then Mr Zohair Wathédne is 20 why India did not regard the Court as possgss
21 the Office of Attorney General legal repreatve. 21 competence in this arbitration. The Coualysed
22 SIR DANIEL: Mr Chairman, perhaps | will introdeithe rest 22 India's position, weighed it against Pakistan
23 of the team, with your permission. 23 position, and reached the conclusion thaCtnat
24 We've got Professor Attila Tanzi, whsitting on 24 possesses compétence de la compétence;rtirat fthat
25 the end of the row. Immediately behind meyesgot 25 the Court was competent under the Treatpnesider and
Page 1 Page 3
09:35 1 Mr Stephen Fietta KC, then Laura Rees-&van 09:38 1 determine the disputes set forth in PakistRequest
2 Professor Philippa Webb, Dr Cameron MileserTive've 2 for Arbitration.
3 got the legal advisor of the Pakistan Ministry 3 While India's absence does not precludeurt
4 Foreign Affairs, Mr Asad Khan Burki. 4 from proceeding with its work, it is equalhetcase
5 Looking to the back row, we've got Ms Megippin, 5 that India’'s non-participation does not result
6 we've got Mr Abdullah Tarig, Mr Peter Rae, 6 decisions by default in favour of Pakistarather,
7 Dr Gregory Morris. I'm just looking at theckaow. 7 consistent with the Treaty and with our Supstal
8 Then we've got Mr Jamal Nasir and Ms Fatimanéia 8 Rules of Procedure, the Court will closelyusicise
9 Tanweer from the Pakistan Embassy here irHEyie. 9 the claims before it so as to determine whiethe
10 THE CHAIRMAN: Very good. Thank you very muctr that. 10 Pakistan's claims are well founded or nat,wsitl only
11 | believe that everyone is familiar witle members 11 find in Pakistan's favour with respect tornmthat
12 of the Court and also the members of ourgsgivho 12 are well founded.
13 are here, and of our court reporter, so I'vtake the 13 I might add in this regard that to theeekthat
14 time introducing them. 14 the Court asks questions in this hearinggdesi to
15 (9.36 am) 15 draw out points that might have been madedg, were
16 Introductory remarks 16 it present, Pakistan should not assume frarh s
17 THE CHAIRMAN: I note with regret the absence of 17 guestions that the Court has made up its onrghy
18 a delegation representing India. India lestkept 18 particular issue, as the Court has not rehahg
19 informed of all aspects of this proceedingluding 19 conclusions as to the issues before it.
20 an invitation to submit written pleadings anéttend 20 In conjunction with deciding in July 20@@&t the
21 this hearing, but has declined to engage tvtiCourt 21 Court was competent in this arbitration, Gogirt also
22 in that respect. 22 decided, in Procedural Order No. 6, to addifes
23 | particular, | note that India was irdt within 23 merits of this case in phases.
24 two weeks after the submission of Pakistdeorial of 24 The first phase, which is the subjedhisf
25 22 March 2024, to indicate whether it intehttesubmit 25 hearing, seeks to address questions of sigstem
Page 2 Page 4
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Page 6

09:40 1 interpretation and application of Artitlleand Part 3 09:43 1 Commission, before the Baglihar Neutrgdétkand
2 of Annexure D of the Treaty. In particuldme tCourt 2 before the Kishenganga Court of Arbitratiortive
3 identified seven questions as the focus sefgihase, 3 proper interpretation of the Indus Waters firea
4 which are set forth at paragraph 35 of Proadu 4 On 29 June 2024, the Court issued Proakdur
5 Order No. 6. 5 Order No. 12, which addressed the organisatidis
6 After issuance of the Award on Competera 6 hearing, including a basic outline of how liearing
7 Procedural Order No. 6, Pakistan requestee [&a 7 will proceed.
8 amend its Request for Arbitration. That rexjueas 8 Further, on 5 July 2024, Pakistan reqaddseve to
9 granted, and the Amended Request for Arlmmatias 9 submit additional documents into the recordictvthe
10 filed on 28 July 2023. India made no obg@tto the 10 Court granted on 6 July 2024. India willgdeen
11 Amended Request for Arbitration. 11 an opportunity to submit written commentshwitspect
12 Pakistan suggested, during the summ2028, that 12 to those records after the conclusion oftibiring.
13 the Court engage in a site visit to the regio as to 13 That concludes my opening remarks. Aeeet any
14 learn about the basic design and operation of 14 matters that need to be addressed at thi paher
15 run-of-river hydroelectric plants. The Candicated 15  Mr Akbar or Sir Daniel?
16 an interest in doing so, and invited bothigsito 16 SIR DANIEL: Mr Chairman, no, | don't think sbthink we
17 propose visits to such plants under their 17 are ready to proceed, under your control.
18 administration. 18 THE CHAIRMAN: Very good. If that's the caseethl invite
19 Pakistan proposed a visit to the Neelhaiuin 19 tothe podium Mr Akbar, the Deputy Agentyrtake
20 Hydroelectric Power Plant, while India did respond. 20 Pakistan's opening statement.
21 As such, the Court proceeded with plans fosiato 21 (9.45 am)
22 the Neelum-Jhelum Hydroelectric Power Pldmt. 22 Opening statement on behalf of
23 January 2024, however, by letter to the Gourt 23 the Islamic Republic of Pakistan
24 registrar, India expressed opposition to susite 24 MR AKBAR: Mr Chairman, members of the Court abfration,
25 visit. 25 members of the Secretariat, good morning.nkiye is
Page 5 Page 7
09:41 1 After carefully considering India'gesdtions and 09:45 1 Raja Naeem Akbar. | am Federal Secretztye
2 Pakistan's response thereto, the Court dedided 2 Ministry of Law and Justice, Islamic Repuldfc
3 Procedural Order No. 9, to reject India's ciipas and 3 Pakistan, and Deputy Agent of Pakistan inghes
4 to proceed with the site visit. That sitdtvis 4 proceedings.
5 occurred from 23 April to 29 April 2024, andsv 5 We met two months ago, when | had the tioob
6 undertaken pursuant to a Site Visit Protogsliéd as 6 welcoming you at the start of the Court's @isé to
7 Procedural Order No. 10. India did not paréte in 7 the Neelum-Jhelum Hydroelectric Power Plafakistan.
8 the site visit. 8 Mr Chairman, it is my honour to appear befare today
9 An independent observer, Mr Stephen Pomper 9 at the opening of this hearing on the firsigghon the
10 accompanied the site visit and observed #fieo 10 merits of the Court's proceedings. Pakistagent,
11 interactions of the Court with the represirga of 11 Mr Ahmad Irfan Aslam, has asked me to corhisyleep
12 Pakistan and with the technical site expeitthe 12 personal regret that he cannot be here today.
13 end of the site visit, Mr Pomper certifiedttthe Site 13 Mr Chairman, members of the Court, miestent will
14 Visit Protocol was followed. 14 be brief. 1 would like simply to situate skee
15 As previously noted, on 22 March 2024i$an 15 proceedings in the broader arc of this desparnd to
16 filed its Memorial for the First Phase on liherits, 16 make important observations that are reqtirée
17 which included appendices and exhibits. amlilil not 17 appropriately made in a Pakistani voice. idtak's
18 file a counter-memorial. 18 lead counsel, Sir Daniel Bethlehem, who fellbw me,
19 On 27 May 2024, the court ordered Pakitia 19 will set out the contours of Pakistan's sariste case
20 produce certain papers and other evidendehwh 20 and submissions that you will hear over threing days.
21 Pakistan, with the leave of the Court, hawedo part 21 Pakistan appreciates that the Chairmdrtren
22 prior to this hearing, and will complete afte 22 members of the Court are working expeditipasice the
23 hearing. The objective of the Court in oirtgsuch 23 appointment of the Chair on 13 October 2G28wever,
24 production was, in large part, to undersfatig the 24 it is important to point out that it took redhan
25 positions advanced by India before the Peemtandus 25 eight years to reach this point. The Redoest
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09:47 1 Arbitration was initially made to India on 0950 1 scope of the first phase on the mergst®ut in the

2 19 August 2016. 2 Court's Procedural Order No. 6, but the Caurt'

3 The pause imposed by the World Bank since 3 engagement does not end here. In its Award on

4 12 December 2016 was deeply damaging to Rakidne 4 Competence, the Court confirmed its competance

5 of the hydroelectric plants that was addresséie 5 respect of Pakistan's entire case.

6 Request for Arbitration, the Kishenganga plesmow 6 The Court, in Procedural Order No. 6, used "the

7 long built and has been operational for mioaa t 7 general duty of mutual respect and comitytisHuty

8 six years. Pakistan's request for interimsuess to 8 applies to both how the Court handles its praceeding

9 restrain the construction of Kishenganga Hetdiric 9 and how the Neutral Expert manages the praotgedthin
10 Plant, which had been included in its Reqfoest 10 his authority. Unlike the competence ofGluairt, the
11 Arbitration, was swept aside and left irralenby the 11 competence of the Neutral Expert under teafyris
12 World Bank's pause. The second hydroelguiiat 12 limited. And our lead counsel, Sir Daniel] address
13 addressed in the Request for ArbitrationRate 13 more fully the competence of the Neutral Exjpethe
14 plant, is now well advanced in its constarcti The 14 parallel proceedings.
15 situation now is very different from where sf@uld 15 Mr Chairman, members of the Court, tlaeecthree
16 have been in late 2016 or early 2017. 16 main points that | must mention briefly, bttprovide
17 As is well known, the proceedings befare are 17 a foundation for our lead counsel's submisara to
18 moving forward in parallel with a proceedbefore 18 underline that these submissions on thesessze not
19 a Neutral Expert. In its Competence Award,Court 19 simply the submissions by the counsel, Hlgatethe
20 affirmed that parallel proceedings are net,ge, 20 deep-held view of the Islamic Republic of iBi.
21 excluded by the Treaty. Having regard tastai's 21 The first point concerns the cornerstiatus of
22 position that it is "resolved to participatehe 22 the Indus Waters Treaty in relation betweskidean and
23 Neutral Expert process”, subject to the davea 23 India. The second point is the deep coricePakistan
24 respect of the limited competence of the Mé&xpert, 24 about what we perceive to be the very reklaf the
25 the Court resolved to proceed with the fitgise on 25 weaponisation of water by India. The thiothp

Page 9 Page 11
09:48 1 the merits. 09:52 1 concerns the waters of the Eastern RildrsChairman,

2 Mr Chairman, in the first phase, the Ctiag 2 starting with the last of these issues.

3 directed that seven questions should be asiElfegoing 3 While the flow of the waters of the EastBivers

4 to the application of Article Il [and] Parto3 4 is not before you in this dispute, the bardhat was

5 Annexure D of the Indus Waters Treaty, in tddito 5 struck between Pakistan and India in 196@&ehin the

6 the weight and binding authority of the demisi by 6 Treaty, was a bargain pertaining to the riginis

7 other Article IX settlement mechanisms unterTreaty. 7 obligations over the waters of both the Westerd

8 Mr Chairman, members of the Court, Pakifa|s 8 Eastern Rivers. The Treaty provides the loalaf

9 that India's absence from these proceedings is 9 rights and obligations in which India was givet-flow
10 intentional, in order to frustrate the mupabreed 10 rights and right of use over the water ofastern
11 Treaty provisions. Hence, India's absenegdinst 11 Rivers; and Pakistan was given let-flow réggmd right
12 the cooperative spirit with which both pat@mmitted 12 of use over the water of the Western Rivéndia has
13 themselves when signing the Treaty. It isdrtant to 13 both used and abused the rights over theiBaRivers.
14 point out that India cannot strengthen iteday being 14 As regards the Western Rivers, througjhgiproach
15 absent from these proceedings. Thereforehgoe 15 to design, construction and operation of its
16 a difficult task to perform in India's abseme these 16 run-of-river hydroelectric plant on theseers; India
17 proceedings, but it is a task that must blopeed 17 is, we say, abusing the tightly constrainezptions
18 nonetheless. 18 afforded with regard to the use of watehofe
19 Pakistan is committed to make the Treask, which 19 rivers. India is therefore, in respect ahtibe
20 provides a well-defined platform for both ntries to 20 Western and the Eastern Rivers, proceediagranner
21 address issues emanating from the TreatythBu 21 that is against the very much spirit of theaty.
22 future will need a clear affirmation of thghts and 22 Pakistan is acutely concerned about this.
23 duties to which the parties committed thewesein the 23 Mr Chairman, this brings me to the costwre
24 past. 24 status of the Treaty and issues of weapanisaf
25 Another important point | wish to makehat the 25 water. Our lead counsel will develop botmfso

Page 10 Page 12
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09:53 1 through the lens of law and the provisigithe 09:56 1 preemptively tender my apologies for mgeaige from the
2 mutually agreed Indus Waters Treaty. 2 hearing room over the coming days, as | amired;
3 Speaking as a senior official of the Goweznt of 3 urgently back in Pakistan. Thank you very imiac
4 Pakistan, | must say that since the indeparaefthe 4 affording this opportunity.
5 Islamic Republic of Pakistan in 1947, Pakistaing 5 THE CHAIRMAN: Thank you, Mr Akbar. Before youdee the
6 the lower riparian, has lived in insecuritpdia, as 6 podium, let me just check to be sure thereare
7 upper riparian, has the power to use watarlegerage 7 questions that we have for you. But let nseigesyou
8 point against Pakistan. The flow of the BasRivers 8 that your need to not be here [for] the ertirerse of
9 has [been] almost completely cut off by India, 9 the hearing is fully understood by the Caamtj please
10 a manner that we consider to be a violatfdheo 10 have no concerns in that regard.
11 provisions of the bilateral Treaty. 11 Any questions from this side?
12 The Indus Waters Treaty resulted dirdatign the 12 (9.57 am)
13 efforts made in response to the earlier wiispute 13 Questions from THE COURT
14 between the two countries following the esait1948. 14 THE CHAIRMAN: I just have one question for yddr Akbar,
15 The Treaty aimed to regulate the divisiort @se of 15  and feel free to answer as you wish or ttedethe
16 water resources in accordance with the 184ndary 16  question to those that are to follow. Butat said
17 delimitation. As [Sir] Daniel will explaithe Treaty 17  atthe outset, having a Pakistani voice éalsjo
18 effectively served both as a boundary agreeare 18  these issues is of some importance.
19 a peace treaty in all but name. It stands as 19 You mentioned the real risk of weapoiusetf the
20 a cornerstone of Pakistan's relations witlialn 20 Western Rivers. And my question is whettakigtan's
21 As the upper riparian, India has theitghib 21 concemn in that regard is a generalised corbat
22 restrict the flow of water, to affect thevile- 22 India has control, or could have control,rdie
23 timing -- of the release of stored water, tnedeby to 23 Western Rivers, or whether there are spegifies of
24 impact the lives of hundreds of millions ekRtanis 24 actions that you are concerned about thé& miht
25 living downstream, and leading to the negativ 25 take, in its position as the upper riparian.
Page 13 Page 15
09:55 1 environmental impact in Pakistan. 09:58 1 MR AKBAR: There are two aspects.
2 Mr Chairman, members of the Court, thesegedings 2 Because under the Treaty, sir, it waglglea
3 are not directly about the weaponisation dewaThey 3 decided that the Eastern Rivers will -- Pakisvould
4 are about the seemingly narrow issue of iné¢ation 4 get water and everything. | mentioned in tagesnent
5 and application of the technical provisionshef 5 as well, these three rivers are almost -€tieno
6 Treaty concerning the design of new run-oétriv 6 water. Very little water is coming, and oiriythe
7 hydroelectric plants by India on the Westewek. 7 rainy season.
8 This is the dispute [before] you, in whichpest of 8 On the Western Rivers, when we say theyising
9 which Pakistan is seeking guidance. But the 9 water as a weapon, they are smartly constgudms
10 interpretation and application of the techhaesign 10 and they are controlling the flow of the wat8o
11 criteria for new run-of-river hydroelectritapts on 11 that's why we are saying they are using & asapon.
12 the Western Rivers cannot be separated fieroverall 12 So indirectly they are controlling the WestRivers as
13 balance established by the Treaty. 13 well.
14 Mr Chairman, members of the Court, | wilhclude 14 THE CHAIRMAN: So the concern is that at a ceradint in
15 there. Pakistan's counsel will develop Rakis 15 time, they might cut offer that flow or dease that
16 substantive case by reference to the blatd«-law of 16 flow in a significant way in order to achieve
17 the Treaty. The decisions which you aresdalipon to 17 a political objective? I'm just trying toderstand,
18 make are not decisions of political apprémgthese 18 as much as you're comfortable saying, wieasplecific
19 are the decisions of law rooted in an intéonal 19 concerns are.
20 instrument that stands as a cornerstone of 20 MR AKBAR: Thank you very much for providing this
21 Pakistan-India relations. Pakistan wisheswisdom in 21 opportunity. | think our lead counsel isibetter
22 your task. 22 position to take the position.
23 Mr Chairman, with that, may | ask yowc#dl our 23 THE CHAIRMAN: In that case, we will let you gilr Akbar.
24 lead counsel to the podium to address Palgsta 24 | appreciate very much your presentationd An
25 substantive case. As | am doing so, magd al 25 Sir Daniel can respond as he wishes in thesemf his
Page 14 Page 16
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09:59 1 presentation. So thank you very much. 10:03 1 hefty core bundles; they are rather bitjggan we had
2 MR AKBAR: I'm grateful for providing this opponbity. 2 anticipated. | think you should also haverfnas
3 Thank you, sir. 3 a hyperlinked electronic version of those besid
4 THE CHAIRMAN: Sir Daniel, you have the floor. 4 a number of us will be referring you to thewalments
5 SIR DANIEL: Thank you, Mr Chairman. (Pause) 5 there. You should also have available thetrelric
6 Mr Chairman, members of the Court, it'$1anour to 6 record of the entire docket of the Court, adnay be
7 appear before you again in these proceedings. 7 calling up additional documents.
8 The cadence of the proceedings brings both 8 I will, for purposes of my proceedingghihk only
9 familiarity and exhaustion, and we have aerisive 9 be taking you principally to one documenhere may
10 period before us. There is a special chgdlen 10 be one or two other references to be maaled-that
11 associated with appearing as counsel in pdicgs in 11 will be to the Treaty. We will call it up dne
12 which the Respondent is absent, as thethsrothing 12 screen. But if you would like to have a haogy
13 to aim for -- there is no agreed circumfeeeoicthe 13 available to you in due course to mark ugt, iy be
14 dispute on the basis of an exchange of writte 14 convenient.
15 pleadings -- and there is also an appreni#tiat the 15 One last point of housekeeping. Mr Chair,
16 tribunal -- in this case, the Court -- wilbperly 16 perhaps just before, in due course, youaistne
17 take as its responsibility the close exaronaif 17 coffee break, there will be a brief point of
18 counsel -- | might even say the cross-exatiimaf 18 clarification and application to you regagddocuments
19 counsel -- on their arguments, but in cirdamses in 19 before you, which | propose to make in the tminutes
20 which counsel will not have had the bendfiry prior 20 before you rise for the coffee break, so ybatwill
21 airing of views. We hope that we will rigethe 21 have a chance to deliberate on those.
22 challenge. 22 Mr Chairman, members of the Court, Pakist here
23 We appreciate also that the Court isfagéh 23 in these proceedings requesting from you dethand
24 hurdles of its own, particularly having retyt the 24 binding guidance on the interpretation ofkég
25 nature of the enquiry that is required by fiist 25 provisions of paragraph 8 of Annexure D efitidus
Page 17 Page 19
10:01 1 phase of the merits. While Pakistan adéhlare 10:.05 1 Waters Treaty, read together with Artldlef the
2 clearly opposed on the key questions thatwithioe 2 Treaty and other relevant provisions. The
3 required to address, both the nature of thheignand 3 interpretative guidance is not requestedigyghase
4 India's absence will properly require thatciglecare 4 of the proceedings in respect of any particula
5 is taken in addressing these issues. 5 run-of-river hydroelectric plant but rathetthviegard
6 Mr Chairman, | pause here from my scripggdarks 6 to the practical application of the provisiams
7 just to pick up a point that you made in yopening, 7 question to the design of any and all Indian
8 where you said very rightly and properly -d ave are 8 run-of-river plants on the Western Rivershef t
9 happy to hear that, as it's certainly thetfmwsthat 9 Indus Basin.
10 we take -- that India's absence does nolt iasu 10 It is a big task, we appreciate, but nécessary
11 decisions by default. And we are here tsgmeour 11 in the context of the deeply rooted systeadispute
12 case and to invite the closest of scrutiny. 12 between Pakistan and India on these isduescale of
13 As Pakistan's Deputy Agent has said thougnust 13 India's Western Rivers HEP construction @ogne, and
14 underline that India cannot strengthen whaategard to 14 the sense that it would be incomprehensisléhese
15 be a weak case simply by a failure to presei®o 15 issues to be left to be addressed on a plaptant
16 the fact that it is not in the room cannahebhow be 16 basis in the absence of overarching intesipivet
17 taken to strengthen that case. We have eodiel -- 17 guidance.
18 as per our, as it were, self-imposed mantateglso 18 As will have been evident from the lengtid detail
19 with regard to the questions that the Coutrt@us in 19 of Pakistan's Memorial, we consider that the
20 advance of the hearing -- to set out as adlyve can 20 interpretative exercise of which you areesisannot
21 what we understand to be India's positiod,vaa will 21 properly be undertaken as a narrow taskstiatused
22 address India's position carefully. 22 simply on construing the relevant subparawgay
23 Mr Chairman, let me perhaps also addooimeo 23 paragraph 8 of Annexure D.
24 points of housekeeping before | go back tcsamipt. 24 We did consider carefully, before we preged you
25 You should have, | believe, in front of yawtrather 25 with the 600-plus pages of the Memorial dred t
Page 18 Page 20
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10:06 1 appendices, whether the Memorial mighehmen 10:09 1 | also anticipate that Dr Greg Morris vad addressing
2 confined in effect to the three chapters thake up 2 this from an engineering perspective, pregigéth
3 part IV of the Memorial, that deal just witret 3 regard to the Western Rivers. So we will céomgour
4 interpretation of the relevant subparagraphs o 4 question rather fully, shortly.
5 paragraph 8 -- that's 8(a), (c), (d), (e) @ndf 5 So the purpose of these opening submisssaio
6 Annexure [D] -- corresponding to the questiahs 6 set the broad contours of Pakistan's caséoaabress
7 paragraph 35(c) to (g) of Procedural Order@NoBut 7 the issues with a relatively broad brush. fivhyction
8 we concluded that that approach would notsuffThe 8 is to provide a framework for the filigree Wahat
9 provisions in question in paragraph 8 -- anted in 9 will follow from others on Pakistan's advocaesm over
10 Article Il -- stand at the core of the bangathat 10 the coming days.
11 were struck by the parties in 1960, and taeyonly 11 As before, I'm very happy to take questias we go
12 properly be construed in the context of trealy as 12 along. It may be though, having a sensehait's/to
13 a whole. 13 follow, that | defer some of the answersr-atdeast
14 Now this appreciation will not be a naydbr 14 some of the detailed answers -- to my colleago
15 international lawyers, as the interpretatibn 15 follow in due course. And we are of coursestious
16 treaties, based on the general rule of treaty 16 that particular questions that the Court nagge will
17 interpretation and the supplementary means of 17 in fact form the basis of the second-rouriairgssions.
18 interpretation which are applicable in these 18 So if there are questions that you raise hveither
19 circumstances, mandate reference to thetahjec 19 require much more detailed answers or a il of
20 purpose of the Treaty, to the wider contéxbe 20 research or clarification, we will also detfevse to
21 provisions in dispute -- that's the Treatpa aghole -- 21 the second round.
22 to the circumstances of the conclusion ofTieaty, 22 In the absence of the Respondent -- whih
23 and to the Treaty's preparatory works. BeufeWebb 23 Mr Akbar has said, we very much regret --haree
24 will address you on these issues more falyarrow. 24 structured our oral submissions and alloctited
25 But the bottom line is that the properstnuiction 25 advocacy tasks in a manner that we hopepraitide the
Page 21 Page 23
10:08 1 of the terms of paragraph 8 of Annexureduires 10:10 1 Court with an interactive opportunity ailyf and
2 an appreciation of the wider context, theins@nd 2 rigorously test Pakistan's case, and to daekymn
3 the purpose of the Treaty. And that's theawdor 3 the issues of fact, on the issues of law anithe
4 the 600-plus pages, and that's the reasahdor 4 engineering issues that will be necessargditithte
5 lengthy submissions that we'll be making week. 5 your deliberations.
6 Mr Chairman, members of the Court, befooeeeding 6 The engineering aspect is most evideatiin
7 further, let me give you a little bit moreaofoadmap 7 proffering submissions from Pakistan's enginge
8 of my submissions this morning. And as Izl s 8 advisors, Dr Gregory Morris and Mr Peter Refsopm you
9 | will take you in particular to the termsthé 9 met on the site visit, although did not hawbkance to
10 Treaty, but will also refer to other docunsent 10 engage with.
11 My submissions will take us through te limch 11 Dr Morris is a veteran of the Kishenganga
12 break today. It's a long session, but | litgpaot 12 proceedings and one of the world's leaditigosities
13 going to be one that hurts any heads. Theopa of 13 on sediment management, including with wiqeegence
14 these opening submissions is to set the lmmatdurs 14 throughout the Himalayan region.
15 of Pakistan's case more generally and teeagddiome 15 Mr Rae is a veteran of the Baglihar pedaggs.
16 big issues which occupy the horizon withlatreely 16 And relatively unusually for a dam engineethiat his
17 broad brush. 17 experience runs from the very conception of
18 Mr Chairman, you asked our Deputy Agéiaiua the 18 hydroelectric plants, HEPs, all the way tigfoto
19 guestion of weaponisation. His initial idécétion 19 [their] operation.
20 of Pakistan's concerns as regards both tistevide 20 We have structured the sessions with bBirisland
21 Rivers and the Eastern Rivers scripts exéutly 21 Mr Rae, the sessions in which they will beragsing
22 concerns that we have. The reason why leerddf 22 you, to afford you an opportunity to fullygeme with
23 a subsequent answer to me is that in fextghi 23 them, including on issues that may haveraiiséhe
24 an issue that we're going to be addressinggan 24 Neelum-Jhelum site visit, but which, for @asof the
25 some detail, and I'll come to that in my sigsions. 25 Site Visit Protocol and the structure of thite
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10:12 1 visit, you may not have had an opportunitsaise, and 10:15 1 Waters, Mr Shah, to give evidence immedjidollowing
2 certainly didn't have an opportunity to raisth them. 2 the lunch break today. Mr Chairman, we aatedul to
3 As noted in chapter 1 of our Memorial, ave also 3 the Court for your willingness to accommodhts by
4 conscious -- very conscious -- that the bémch 4 agreeing to sit until 6.00 pm today, if that i
5 constituted by members with widely varying extise, 5 necessary, and obviously that will be depenoietthe
6 ranging from public international law, througgttional 6 scale of Court's examination of Mr Shah.ofifcourse,

7 law and chemical engineering, and also todigdy and 7 you wish to go beyond today in your examimatd

8 dam engineering. Given this, we have endeadadn our 8 Mr Shah, Mr Shah understands that he will liae

9 Memorial, and will further endeavour in oualor 9 sequestered overnight. But we will see haw goes.
10 submissions, to provide a baseline of infoianaacross 10 Mr Chairman, another short practical pofn
11 all of the interdisciplinary elements engaggdhese 11 proceedings as we start this week. As aldoeased in
12 proceedings, so that you will have from gsrmmon 12 our letter of 27 June, we have so arrangeddheme of
13 frame of reference for purposes of your éetibbons. 13 our submissions to avoid lengthy back-to-back
14 Having said that, let me offer preempéipelogies 14 submissions on different topics by individadyocates.
15 if there are patches in our submissionsrtizat seem 15 With your indulgence, therefore, Mr Chairmiéme
16 unnecessary to any one of you; it may bewbadre 16 conclude a projected tranche of submissiarig en any
17 addressing your neighbour when it comesdseth 17 given day, perhaps because we go fastemtban
18 submissions. 18 anticipated or there may be fewer questimr the
19 But this said, Mr Chairman, if we ardneit 19 Court than we have allowed for, with younilgggnce, we
20 skirting over particular issues or spendomrhuch 20 will seek an adjournment of the hearing ffiait tlay,
21 time on them, please direct us, as we wdkédd 21 even if it leaves a little bit of fallow time
22 adjust accordingly and accommodate to therzadof the 22 Just to illustrate, Mr Shah will be imtuzed and
23 Court. We look forward to fielding questidram you 23 led in his direct evidence and his re-diesct
24 during the course of these first-round subimois, and 24 appropriate by Ms Laura Rees-Evans. SHeagdae to
25 we will either respond to them in the cowsthose 25 address you on the travaux préparatoireshaniistory

Page 25 Page 27

10:13 1 submissions or next week. 10:16 1 of the Treaty. | would like to avoidaifall
2 Mr Chairman, members of the Court, ouf ora 2 possible, with your indulgence, Mr Chairmdmattthe
3 submissions will not simply repeat our written 3 minute that she sits down from Mr Shah's exidethat
4 submissions. We have endeavoured to focusralir 4 she is asked to stand up to give her own ssgioms.

5 submissions on the issues that are most likely 5 So we have planned that for tomorrow morning.
6 require your attention for purpose of respdnshe 6 We think that the most likely point ofléad/ time
7 questions to which we were directed by Proa@ddrder 7 is likely to be on Wednesday afternoon. Ag'ljyo
8 No. 6. To this end, we have also endeavaorpitk up 8 recall, we had originally scheduled Wednesaftgrnoon
9 questions that arose during the Neelum-Jhsitewisit 9 to be a sort of fallow day, and then came aglou
10 and integrate them into our presentations. 10 with a request that we be permitted to uatiththe
11 Insofar as such questions engage thainissions, 11 light of the possibility that your examinatiof
12 each of the advocates addressing you willintegrate 12 Mr Shah might go on for more than just anrhd@ut at
13 into their submissions responses to theemritt 13 the moment, on our projected schedule, tliegly to
14 questions posed [by] the Court in advandbef 14 be a fallow afternoon, or at least mostlyhitk
15 hearing. This mostly concerns the submisdign 15 Professor Webb is due to speak for an hoso on
16 Professor Webb and by Dr Miles, who will ahdryou on 16 Wednesday afternoon on the current schedule.
17 the interpretative issues concerning the anatgpaphs 17 But it may also depend on how much youlditike to
18 of paragraph 8. Dr Miles will also addresa pn 18 engage with Dr Morris, because he will besHer two
19 Friday on your "what if?" question regardihg 19 and a half hours the day before, and depgrmuirthat,
20 redesign of the Baglihar and Neelum-JhelurR$iia the 20 we may wish to go over.
21 light of the parties' respective conceptioiite 21 Mr Chairman, in case it may assist yoanitoring,
22 paragraph 8 design criteria. 22 we have a hand-up to give you which | thiak heen
23 As you will know from our letter of 27nky with 23 provided both electrically and in hard copigich is
24 the details now reflected in the annexufé@d.2, we 24 just the scheme of our submissions. | do@tv
25 propose to call Pakistan's Commissionenfdus 25 whether that has been provided to you alreadyhether
Page 26 Page 28

10 (Pages 25 to 28)

Trevor McGowan

Amended



ARBITRATION PURSUANT TO ARTICLE IX AND ANNEXURE G @& THE INDUS WATERS TREATY 1960

Day 1 -- Hearing on the Merits, First Phase Monday, 8 July 2024
10:18 1 the ... 10:21 1 purposes of the presentations.
2 THE CHAIRMAN: Thank you, Sir Daniel. | believehas been 2 SIR DANIEL: Thank you very much. And I'm gratkfu
3 provided to us already, so we have that. 3 Mr Chairman, for your accommodation to be mgkhese,
4 We have discussed within the Court theeiss 4 as it were, mini-case management applicatiarthe
5 perhaps ending early on any given day. Thet@® 5 hoof.
6 certainly amenable to that, the only cavegige 6 | don't propose to go through the schamuetail.
7 completion of the first round on Friday. Azl 7 There are a number of aspects that | justidmmie,
8 | understand it, even if we were to finishiyan 8 though, very briefly, in case they are ustfdrient
9 certain days this week, the plan would séltd 9 our submissions going forward.
10 complete the first round by Friday, in whictse 10 The first is that the submissions plarfoed
11 I think we have no difficulty with the appobeyou're 11 tomorrow morning and early afternoon arendésl to
12 suggesting. 12 provide a general foundation for the othénsgsions
13 SIR DANIEL: Yes, indeed. Thank you very muchtfat 13 that will follow: negotiating the Treaty, pdples of
14 clarification, Mr Chairman. 14 interpretation, water usage and sustainabilihese
15 As you will see from this -- and | wonlk you 15 are, of course, immensely important submissi@cause
16 through the details, and in my submissionsl| take 16 they provide the foundation, and indeed wicigate
17 you to some of the submissions that willdiell- but 17 that there will be lots of interest and loits
18 you'll see where we've put in what we thik i 18 guestions from members of the Court acrassvtiole
19 contingency time. The yellow square-bracketembers 19 range of the bench on these submissions.
20 next to each submission is intended to bevotking 20 Secondly, as you will see, we have al&zta
21 estimate of the time that's required. Thirmply so 21 significant blocks of time to the submissibgis
22 that you can follow the trajectory of our sussions as 22 Dr Morris and Mr Rae.
23 we go forward. So these timings are justative. 23 In particular, Dr Morris will be captite your
24 Mr Chairman, just as a matter of forryafit 24 enquiries for around two and a half hoursciwaw --
25 | don't anticipate that this will be an issaall, 25 and as appropriate, if necessary, we carttakéto
Page 29 Page 31
10:19 1 but just make sure that it is properlyradsked on the 10:22 1 Wednesday as well -- addressing genenabfruiver
2 record -- having regard to paragraph 2 of €toral 2 design and operation issues. And he willragei
3 Order No. 12, and in particular paragrapho®.3 3 coming back on Thursday for an hour and adrab,
4 Procedural Order No. 12, Pakistan proposesyaslight 4 again in a session which we will structura iway
5 variation in the scheme of its submissionmftbat 5 that's designed to provoke enquiry from ydoere he
6 that's outlined in the annexure to PO12, beybase 6 will address approaching paragraph 8 frommgineering
7 addressed in paragraph 5 of our letter ofyl Ju 7 perspective.
8 It is substantially utterly inconsequelntiut in 8 Mr Rae, although he is projected to baisrieet
9 the annexure to PO12, | think we have Dr Miteking 9 for a shorter time, will be picking up on amher of
10 his submissions on freeboard, then to bevielt by 10 the issues that arose during the Neelum-dhsite
11 Professor Webb making her submissions oetsutl 11 visit when he speaks on Wednesday mornirige agll be
12 spillways and power intakes, and what we d/ké to 12 addressing the issue of the incorporation of
13 do is simply to reverse those. It makesestars 13 a run-of-river HEP into an integrated powestam,
14 Dr Miles, in his submissions on freeboardyéable to 14 including wind and solar. We recall thatr¢heere
15 build on some of the submissions that Profes&ebb 15 a number of questions in particular from adRmore
16 will make. 16 and Professor Buytaert about that, but atsa bther
17 So that's reflected in this handous riot 17 members of the Court. So we wanted to peovid
18 entirely clear from paragraph 2.3 of PO12thviewe 18 an opportunity to be responsive to that.
19 need to request formal permission from yanaéie that 19 Third and finally, just on the scheméhef
20 sort of slight adjustment, or whether thappsal in 20 submissions, as you will see, we have alloabenbst
21 our scheme of submissions is simply a mtktadis left 21 two full days for the detailed submissionghan
22 to our own recognisance, but to draw to ytt@ntion. 22 interpretation of the individual subparagsaph
23 So | raise it for those purposes. 23 paragraph 8.
24 THE CHAIRMAN: I think that the Court has no diffilty in 24 Mr Chairman, members of the Court, whik said,
25 making that change, so why don't we plarhanfor 25 let me just identify the more detailed roagrma the
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10:23 1 submissions that | will be making for thst of the 10:26 1 proceedings. And | will say a little matgout this
2 morning. And | propose to address you on fopics, 2 latter issue shortly.
3 as follows. 3 Following the further directions on thesue, the
4 First, | will make some preliminary obsaigns on 4 document disclosure issue, in your letterlofdne, we
5 the scope and the scheme of these proceeatidgs 5 have submitted into the record all the docusm&om
6 insofar as | am able to do so, the paralet@edings 6 the Kishenganga proceedings that are respotsthe
7 before the Neutral Expert. And there aretétions on 7 direction in paragraph 1.3 of PO11, and | usided
8 what | will be able to say there, but | wid Bble to 8 that the Registry has those available.
9 say something. 9 We have also submitted into the recordfdaihe
10 Second, | will address the origins ofltidus 10 documents that are in Pakistan's possesstoaatrol
11 Waters Treaty, its cornerstone charactdvjraskbar 11 from the Baglihar proceedings that are resiperto
12 has referenced, the concern about India'pamésation 12 your direction in paragraph 1.2 of PO11. h&ee had
13 of water -- going, Mr Chairman, to your qimst- and 13 some engagement with the Secretary-Geneatahan
14 the relevance of these issues for the Caasts 14 Secretariat of ICSID, that acted as the tggier the
15 Third, I will address the three bargaihthe 15 Baglihar proceedings. There are, | thinle ontwo
16 heart of the Treaty and make some preliminary 16 documents that are still missing, and wechasing
17 observations about the construction of Astltland 17 those up, but we will make sure that theypaosided
18 Annexure D of the Treaty. | will use thattpa the 18 expeditiously.
19 submissions, if | may, Mr Chairman just tivesh all 19 As regards the documents identified in
20 of our collective memories about the pargicul 20 paragraphs 1.4, 1.5 and 1.6 of PO11 -- naritelys
21 provisions of the Treaty that are in issuél, this is 21 all the records of the Permanent Indus Cosiorisall
22 the point at which | will invite you to opgour hard 22 relevant correspondence between the Paldsthindian
23 copies or your electronic bundles and jusk wau 23 Indus Waters Commissioners, and all relevant
24 through some of the provisions again. 24 intergovernmental communications -- the Islaad team
25 Then, fourth, I will address the genesithe 25 has begun to search for and collect this maafer
Page 33 Page 35
10:25 1 present dispute, the opposition of thégson the 10:28 1 purposes of both the digitisation of #heords and for
2 key issues and the relevance of the Kishersgand 2 a relevance review by the legal team.
3 Baglihar decisions. 3 As | understand it, many of these recereghich
4 Now in most instances, my observationslveil 4 go back to 1960, so 64 years of records -e\wered in
5 intended to provide a foundation for the maetailed 5 storage, and have had to be -- and in sones casst
6 submissions to come from my colleagues. mtention 6 still be -- located and transferred to thécefbf the
7 of these opening submissions is to endeavoradt 7 PCIW. But these 64 years of records are lhot a
8 a very broad net and to give you a senserési the 8 well-archived or in a good condition, so we ar
9 big issues on the horizon, with a view to mtiteg the 9 undertaking that process at the moment. ®@mce
10 submissions that will follow. 10 collation of these records has been achid®eddstan's
11 Mr Chairman, before | -- there is always 11 counsel team will review everything for relace.
12 inevitable clearing-away of some of the adstiative 12 I note in this regard that the formulatibat's
13 issues at the start of these hearings bédfote 13 used in PO11, which is documents "that addregtters
14 | turn to the first of my substantive topilet,me 14 at issue before the Court in the First Pbasthe
15 also briefly address you on the progresshtasiteen 15 Merits", will, in effect, require that eacbaliment is
16 made on the issues of your document dis@osur 16 reviewed for relevance, and in some cases tha
17 directions in Procedural Order No. 11. Wi#dated 17 a judgment is made, as these issues --yartic
18 that we would provide a little bit of an upelan the 18 pre-1988, when the first entrails, if yorelilof the
19 hearing. 19 Kishenganga dispute began to arise -- tlssses are
20 As a preliminary matter, | note that simeceipt 20 unlikely to have been neatly addressed imianer that
21 of PO11 on 27 May, both the Islamabad anéxternal 21 will allow relevance to be quickly and easisessed.
22 counsel teams have been very heavily pre@tom 22 There isn't a searchable heading, for example
23 two case-related issues: the first, of cqlsshe 23 So once the documents have been idehtifie will
24 preparation for this hearing; the secondsiteavisit 24 have to undertake a review of those. Weakitlourse
25 to India as part of the parallel Neutral Ekpe 25 provide you with everything that looks evemotely
Page 34 Page 36

12 (Pages 33 to 36)

Trevor McGowan

Amended



ARBITRATION PURSUANT TO ARTICLE IX AND ANNEXURE G @& THE INDUS WATERS TREATY 1960

Day 1 -- Hearing on the Merits, First Phase Monday, 8 July 2024
10:29 1 relevant. But it may be that there areyrithousands 10:32 1 it's in sort of published form.
2 of documents that will have to be reviewed. 2 Subsequently, when the legal team hasibeen
3 We note that in PO11, you have raisedsthee of 3 Islamabad, we've been through documents. é/eanaged
4 if this is unduly burdensome, and we will cdnaek to 4 to identify documents that seem on first bliashe
5 you if that is the case, but we are not, antioment, 5 relevant, but then, as we've looked at thhey, teally
6 in a position to make such an assessment. 6 are not.
7 THE CHAIRMAN: Thank you, Sir Daniel. 7 In fact, this brings me to a point thatds about
8 First of all, let me say, on behalf of eurt, 8 to come to, Mr Chairman. And that is thabim
9 how grateful we are to the Government of Rakifor 9 correspondence to you following PO11, we psepo- and
10 the searching out and compiling togethehefBaglihar 10 we're grateful to the Court for accepting thi
11 and Kishenganga materials, understandingstimé of 11 timeline -- we proposed that we would suliheése
12 the Baglihar materials aren't yet beforeltgas 12 documents by, | think, 30 September. Wegseg that
13 a relatively quick time period in which yoid that and 13 we would do so under cover of what we desdr#s
14 presented it to the Court, and we're veriefubfor 14 a "post-hearing submission".
15 it. Indeed, members of the Court have ajréaen 15 You deferred the question, understandaiply
16 looking at those materials in preparatiortties 16 a post-hearing submission to the end of these
17 hearing, so the timeliness was quite helpful. 17 proceedings. But just to explain at thisigdhe
18 With respect to the other materials yioat are 18 reason why we propose that we should dadéuoover
19 referring to, the standard that we set fiorthat 19 of a post-hearing submission is that we wbel@ble to
20 procedural order was an attempt to try tmaakedge 20 use the post-hearing submission to explajtoin
21 that there may well be a lot of materials tvan't 21 detail, in a written document, precisely whedrches
22 especially relevant. On the other handCiwert is 22 have been undertaken, what relevance revisv w
23 not familiar with the degree of volume hefad so one 23 undertaken, what judgment calls were made.
24 judgment call that Pakistan may wish to niakehether 24 So | appreciate that we'll come backéo t
25 doing that analysis of relevance is necessatke 25 post-hearing submission issue at the enloeskt
Page 37 Page 39

10:31 1 sense that if there is not too much volutise 1033 1 proceedings, but that was the thinkinig. ofVe didn't
2 possible all of the materials could be prodidéhout 2 want, as it were, just to submit a tranchdaafuments
3 doing that analysis. 3 with no context. So the post-hearing submiisgias to
4 But we leave it to you to come back tanudue 4 provide you with context.

5 course, as you work your way through the nasertto 5 Mr Chairman, members of the Court, I'nt jasking
6 see if there is some difficulty in complyingtwthe 6 to my colleagues to see whether they've gotupdated
7 order as we've set it, and whether any adgrstim 7 information: no.
8 possibly useful in that regard. 8 As regards the more general catch-alboayeof
9 SIR DANIEL: Thank you very much, Mr Chairman, ang 9 documents that are addressed in paragrapi P@11,
10 I'm grateful for that accommodation. 10 this was addressed in paragraph 3(c) of Ralsés
11 | have to say that at the moment, we least the 11 letter of 6 June. Insofar as this coversidmmts that
12 external team and the Pakistani team thdteaeein 12 were submitted by India into the parallel tgUExpert
13 this room -- don't know what the volume aftttmaterial 13 proceedings, | will say a little bit more abthis
14 is. For purposes of the preparation of¢hie, we 14 shortly, insofar as I'm able to do so.
15 feel reasonably confident that we've hadtsighnd 15 Beyond that, Pakistan's search for siatenmals,
16 been able to capture the key documents dpzioks to 16 the paragraph 1.7 materials, is proceeditgridem
17 1988, because at least that's when the Kisinga 17 with the search for the documents addressed i
18 dispute began to bubble up. 18 paragraphs 1.4, 1.5 and 1.6. But as weirsaiar
19 But if you take it back to 1960, we dayulite know 19 correspondence of 6 June, we don't havesa skat
20 what's out there. Just to illustrate theppdiere 20 there is a whole hinterland of other docusémat will
21 is, for example, one document that's alrématlye 21 be caught by the catch-all 1.7 request.
22 record which | will refer to, and | think etfs will as 22 Mr Chairman, members of the Court, wlith t
23 well, in relation to an agreement betweendeak and 23 administrative issues out of the way, lettana to my
24 India on the Salal plant, which goes backéfmory 24 more substantive remarks, and start with some
25 serves me, to 1978. That we were able tidduecausd 25 preliminary observations on the scope andrselof the
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10:35 1 proceedings and the parallel proceedinfr® the 10:38 1 geological, they may be financial; theeg/rbe other
2 Neutral Expert. 2 constraints. But there will always be coristsaof
3 As an initial observation, | would liketeke us 3 one kind or another. And faced with such trans,
4 immediately beyond the Neelum-Jhelum site.vigbu 4 the task of an engineer charged with desigaiRgEP is
5 have the point already, so perhaps forgivéammaking 5 to do so within the applicable constraintsidAhere
6 it. But | make it to underline the issuejtdsrms 6 is seldom such a thing as "can't". Dam emgare
7 the basis of this entire proceedings. 7 adept at finding design solutions: that isrtjod.
8 The Neelum-Jhelum site visit was an eseri 8 If the constraint, for whatever reasongigesign
9 familiarising the Court with the general adped the 9 a HEP with, for example, a certain configumatbf
10 design and operation of run-of-river hydrogie 10 spillways, or that will be required to operah the
11 plants along the Indus system of rivers.s Phirpose 11 basis of a restricted flow of water throuigh t
12 was expressly stated in paragraph 1.1 ofefroal 12 turbines, that can be done. The task ofiéiségn team
13 Order No. 10, the Court's Site Visit Protocahd 13 is not to circumvent the constraints, buteato
14 paragraph 1.2 of the Site Visit Protocol wamto 14 design the best possible HEP within the pesifvlie
15 expressly differentiate between Indian rumieér HEPs 15 envelope of those applicable constraints.
16 on the Western Rivers, the design and operafiwhich 16 And as you will hear again from Dr Morisd from
17 is expressly regulated by the Treaty, andsRak 17 Mr Rae, there is nothing inherently problecahabout
18 run-of-river HEPs on the Western Rivers, sacthe 18 the run-of-river HEP design constraints irageaph 8
19 Neelum-Jhelum plant, the design and operafiovhich 19 of Annexure D of the Treaty. They are tHerea wider
20 is not regulated by the Treaty. 20 purpose, and the design engineers will baeyiirview,
21 As | say, you have this point: it aras¢hie 21 perfectly able and capable of navigating tivaly
22 context not just of the Site Visit Protocat kthe site 22 around them to come up with a functioning and
23 visit itself, from some of the questions andhments 23 satisfactory design.
24 made by the members of the Court; and ofseoitls at 24 Where issues of circumvention arise tsahthe
25 the heart of the written questions that yaitp us 25 engineering level but at the policy, politiaad
Page 41 Page 43
10:37 1 before the hearing. 10:40 1 financial levels. Designing a HEP to acowdate
2 But the reason for emphasising the psitt i 2 applicable constraints may entail costs. dy e that
3 underscore the wider issue, namely that thigdend 3 cutting corners on costs would enable thepdrea
4 operation of Indian HEPs on the Western Riaegs 4 generation of electricity. It may be thabthing off
5 strictly regulated by the Treaty. This isi@strument 5 constraints would enable a HEP to be constduat
6 by design that regulates Indian HEPs on thstévie 6 a different location. It may be that disretjiag
7 Rivers. All of these HEPs, the Annexure rfP3 7 constraints would allow a greater generatimptto be
8 HEPS, must be run-of-river plants; they mildtea 8 achieved without the need for lengthy tunnglli It
9 designed and operated within the tight regojat 9 may be that ignoring constraints would all@sts to be
10 constraints of Article Ill and Annexure Dtbé Treaty. 10 saved on turbine abrasion and replacemehgrrthan
11 In other words, the Treaty does not fiiee rein 11 coating the turbines. It may be that circaming
12 to India to design and operate a run-of-i¥EP on the 12 constraints would enable a HEP to operate for
13 Western Rivers as it may wish to do so. thiglis by 13 uninterrupted periods, rather than as a pgakiant.
14 intent: this is the very purpose of the Tyedthe 14 But where constraints are given, theynoasimply
15 design and operation straitjacket -- for thathat it 15 be discarded or disregarded; they must beléetnwith.
16 is: a design and operation straitjacket regpect of 16 The reality at the heart of the dispute betwRakistan
17 Indian run-of-river HEPs on Western Riverthis pivot 17 and India is that India, we say, wants tal @wvn or
18 around which the various bargains refleatetié 18 read out the regulatory constraints of theafyr from
19 Treaty rotate. 19 the design and operation of its Western River
20 As you will hear from Dr Morris and Mr & due 20 run-of-river HEPs.
21 course, and as | anticipate the engineeremgloers of 21 Mr Chairman, members of the Court, basethdia's
22 the Court will well appreciate, constraintstioe 22 own figures, it has somewhere in the regidh 264
23 design and operation of a hydroelectric plaat 23 completed large dams on its rivers. You fivilll this
24 standard fare for engineers. The constraiatsbe 24 figure at Exhibit P-562, which is at tab T4/our core
25 regulatory, they may be topographical, they tre 25 bundle. | don'tinvite you to turn it up bese I'm
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10:42 1 just drawing attention to a figure. Thason why 10:45 1 were directed to address in that ordesetreut in
2 | say "somewhere in the region" is becausefitdpire 2 paragraph 35 of the order, which references --
3 comes from a scholarly article published byratian 3 Mr Chairman, as you recalled in your opening
4 dam engineer from the Central Water Commissiod the 4 observations -- which references Atrticle Hda
5 headline figure that he quotes in 2022 is4)afge 5 Annexure D, subparagraphs 8(a), (c), (d)ake) (f) of
6 dams in India. 6 the Treaty.
7 The number of planned Indian run-of-riki&Ps on 7 The scope of this phase of the proceedimmsever,
8 the Western Rivers of the Indus Basin, of adoabout 8 is addressed elsewhere in POG, in the cootelke
9 200, is less than 4% of this total. While ¢hscading 9 Court's decision of the general duty of muteapect
10 effects of these dams for Pakistan's watgplgus 10 and comity that you, the Court, concludediapfpoth
11 very significant, and potentially catastrapfar 11 to your organisation of the proceedingsespect of
12 Pakistan, they are quite literally a droghie bucket 12 the dispute of which you are seised, andgd\eutral
13 for India: less than 4% of the total of Indiarge 13 Expert's organisation of the parallel progegs] in
14 dams. 14 respect of the differences that may progfatlywithin
15 The design, construction and operatidarge dams 15 his scope of competence under Part 1 of Ameeix of
16 on a national scale in a country the sidedif is 16 the Treaty.
17 undertaken by reference to template standendls 17 Now | use the conditional "may propedilfwith
18 guidelines which are informed by a desigrfigoration 18 respect to the scope of the competence di¢intral
19 that is focused on the general, on the 9&¢4 dams 19 Expert for three reasons.
20 nationally, rather than on the particulag, 201 20 First, the Neutral Expert has not himgetf
21 planned or operational HEPS on the WesterarRi And 21 addressed his competence. As will be evident
22 the result of this is that there is quitedenily 22 paragraph 2.3 of the Neutral Expert's Suppleary
23 a strong national imperative on India's fradesign 23 Rules of Procedure, which are published atigly
24 its Western Rivers run-of-river HEPs by refere to its 24 available on the PCA website, and which wesladso put
25 Treaty-unconstrained design criteria thatuaesl for 25 in at Exhibit P-549 at core bundle tab 1,Neeitral
Page 45 Page 47
10143 1 the country as a whole. 10:46 1 Expert -- there's no need for you to tbhem up, but
2 While this works for India, however, itetonot 2 if you're looking at them in any event -- asi vill
3 work for Pakistan. And more importantly sitat 3 see from paragraph 2.3, the Neutral Expertiaasdated
4 odds -- we say starkly at odds -- with thdgtes 4 a procedure under paragraph 7 of Annexuretkeof
5 constraints and the object and purpose dfiithes 5 Treaty.
6 Waters Treaty by which India is bound. 6 I don't know, Mr Chairman, whether you Vebiind it
7 Mr Chairman, members of the Court, | higjtt this 7 convenient to have a look at paragraph 7 ofeXare F.
8 point in opening Pakistan's substantive sutions as 8 There's no particular reason to do so. Byif would
9 it goes to the very heart of the dispute betwe 9 find it helpful, it is at page 208, and | vakkk my
10 Pakistan and India of which you are seidadia wants 10 colleague to project that on the screes.pliye 208
11 to proceed on the basis of a one-size-fitapgroach 11 of the United Nations Treaty Series documé@rause)
12 to HEP design. Pakistan, however, insists\ifestern 12 While we're waiting for the AV just tospond,
13 run-of-river HEP design must conform to thiealy in 13 you have the hardcopy documents in fronoof y
14 order to safeguard Pakistan's rights to ttens of 14 The paragraph 7 procedure of Annexuee F i
15 those rivers. Pakistan says, further, tiegtis no 15 a procedure by which the Neutral Expert dsiired to
16 overriding reason of principle or practioglfrom 16 decide whether a difference of which he ipptedly
17 an engineering position, why this can't beeaed, and 17 seised properly falls within the scope ofr{fPhof
18 this is the core of the dispute between trégs. 18 Annexure F. And | think I've addressed thigou in
19 Let me turn from this preliminary poiotaddress 19 the past. Part 1 of Annexure F is the enatioer of
20 the scope and scheme of the proceedingsehti®iCourt 20 a whole series of items which a Neutral Eixjser
21 and the parallel proceedings before the ldeHpert. 21 competent to address; and paragraph 7 obdinaé- is
22 The scope and scheme of the first phaskee 22 the procedure by which, where there is autiisghe
23 merits is defined by the terms of Procedraler 23 competence of the Neutral Expert with restetiiat
24 No. 6, which you handed down on 6 July 2@&}gside 24 Part 1 is tested.
25 your Award on Competence. The key questisgiswe 25 As the Neutral Expert's revised programimgork
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10149 1 for 4 June 2024 -- which is also on thé&\R@bsite, and | 10:52 1 attention of the Court in reliance, iraéa, on
2 you can find it at Exhibit P-550, at tab Zlwé core 2 paragraph 13 of Annexure F and on the dutywtial
3 bundle -- indicates -- so this is another joubl 3 respect and comity addressed in PO6; andladsia, for
4 document -- Pakistan, as the moving partgdfils 4 completeness, on the basis of your competasion,
5 statement under paragraph 7 of Annexure Frebtuary 5 where you have affirmed that you have competener
6 this year; India filed its paragraph 7 rephylal June 6 the whole of the dispute that is containeddw
7 this year; and the third meeting of the NeuEsgert, 7 Pakistan's Amended Request for Arbitratiore Mipe
8 at which the parties will present oral subiniss on 8 that there will be no need to adopt such asepuput
9 the paragraph 7 issue, is scheduled for 10 and 9 that remains to be seen.
10 11 September this year. After that, the Neut 10 Then the third reason for using condéldanguage
11 Expert -- there we have it on the screeffter éhat, 11 when addressing the competence of the Netxypart is
12 the Neutral Expert will issue his decisiortioa 12 that we recall that the Court has itself exply
13 paragraph 7 competence issues. 13 reserved its position on this issue in P@6,that's
14 So as we stand here before you todadleat 14 at paragraph 28 of PO6, where you say:
15 beginning of July, the Neutral Expert hastgetddress 15 "Accordingly -- although the Court ex=lgs
16 his own competence. And this is a mattechhi 16 reserves ... any position on the statuseoNesutral
17 necessarily also includes the organisatidnsof 17 Expert proceeding -- it may be the caselibtit the
18 proceedings in accordance with the genetglafu 18 Court of Arbitration and the Neutral Expag a
19 mutual respect and comity. 19 presently competent ..."
20 So that's one of the reasons why | use th 20 THE CHAIRMAN: Sir Daniel, since you have raigbdse
21 conditional language in reference to isshas"may 21 issues in the course of your presentationclrious
22 properly fall" within the Neutral Expert'sropetence. 22 whether Pakistan has taken a position witpeet to
23 The second reason for using conditicrajliage 23 that paragraph 13 that you drew our atterition
24 when addressing the competence of the Netntgrt is 24 Is it your view that if the current NealtExpert
25 that Pakistan maintains the caveat that weesged in 25 decides that a matter is outside of his coemoe, that
Page 49 Page 51
1051 1 respect of the Neutral Expert proceedimgise course | 10:54 1 you then enter paragraph 13? And ifsi, i
2 of your hearing on competence, and that isrdecl as 2 necessarily the case that that matter comissto
3 paragraph 26 of Procedural Order No. 6: narhely 3 Court, or whether one follows proceduresffier t
4 quite apart from the procedure under paragragh 4 constitution of a new court to address thatera
5 Annexure F, Pakistan reserves its positioardigg the 5 SIR DANIEL: Mr Chairman, we have considered trexty
6 possibility of a challenge to the competerfab® 6 carefully. And indeed, if memory serves mbut
7 Neutral Expert by reference to paragraph 13 of 7 memory may not be serving me, because there ar
8 Annexure F. 8 comminglings of all sorts of things in my miou these
9 Paragraph 13 of Annexure F is there orstheen in 9 issues -- but if memory serves me, | think thas
10 front of you. It says: 10 an issue that we addressed in the compelieaciang.
11 "Without prejudice to the finality of tiNeutral 11 I think the issue is a little bit diffetfrom
12 Expert's decision, if any question (includinglaim to 12 what you've just described. Because we aticapthe
13 financial compensation) which is not wittie t 13 Neutral Expert has -- not quite in termsahpétence
14 competence of a Neutral Expert should atsefbhis 14 de la compétence, because that's not addiiesse
15 decision, that question shall, if it cannetésolved 15 Annexure F in the way that it's addressedgfample,
16 by agreement, be settled in accordance héth t 16 in Annexure G -- but we accept that the Nexpert
17 provisions of Article 1X(3), (4) and (5)." 17 must be capable of determining whether aantetls
18 So we maintain our reservation of positiet out 18 within Part 1 of Annexure F; whether the gesf
19 in paragraph 26 of PO No. 6 -- paragraplad@ressing 19 a particular plant has been properly raigédrb him.
20 questions which arise from a decision oiNkeatral 20 So that's not the issue.
21 Expert that are not within his or her compege 21 Where our reservation of position witganel to
22 Now, Mr Chairman, members of the Counte for 22 paragraph 13 arises is that in the eventttleat
23 the record that Pakistan remains acutely tal¢he 23 Neutral Expert makes a decision within hismpetence,
24 proper boundaries of the Neutral Expert'speience, 24 formally within his competence -- "I, NeutEatpert, am
25 and we reserve the right to bring any sucttemi the 25 entitled to say that this is within my remit'but it
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1055 1 is our appreciation that in fact that thextision 10558 1 come to this Court, or do you begin a pevecess
2 raises questions which take him outside of his 2 through Article --
3 competence -- for example, let's take a hygtiaidl -- 3 SIR DANIEL: Our position would be: no, that doed, as it
4 | don't assume this to be the case, butqust t 4 were, start a fresh process. It may be thé¢uthe
5 illustrate the point, let's say that a nelarqdert 5 terms of Article IX of the Treaty, if we juséad
6 were to say in a paragraph 7 decision thalyeéutral 6 a Neutral Expert process and not a parallehCo
7 Expert X, have concluded that | am entitlechtke 7 process, then we would have to go back, becaus
8 determinations of systemic interpretationhef Treaty 8 essentially that's what Article IX and pargpird say.
9 that apply beyond the particular plant of whiam 9 But the fact that you, this Court, areatty
10 seised, to all run-of-river plants". We wbehy that 10 seised of those disputes would simply meainytbur
11 that goes beyond his or her competence. wandould 11 proceedings -- which at the moment are stredtaround
12 also say that the consequence of the decigtuoh is 12 a first phase on the merits, the systemistipres of
13 procedurally formally appropriate -- thatdreshe is 13 interpretation, Mr Chairman, that you've added --
14 entitled to make that determination of corapeg -- 14 would then simply, we say, move to a secdrabe on the
15 then takes him into the paragraph 13 spamause 15 merits, which would then address the pasicul
16 it says: 16 dam-related disputes, so whatever the Nelik@ert has
17 "Without prejudice to the finality of tiNeutral 17 decided is not within his remit, becauss Within
18 Expert's decision, if any question ... whihot 18 your remit.
19 within the competence of a Neutral Experustharise 19 The only reason why the Kishenganga aadRatle
20 out of his decision ..." 20 issues are not being addressed in the carftefrir
21 Then that takes you into the other Astid{ 21 example, these proceedings is because gktieral
22 processes. 22 duty that you have identified in relatiorthie way in
23 So [if] the Neutral Expert makes a decisvhich he 23 which you are organising your proceedingstbadvay in
24 or she is procedurally entitled to make, Jahel 24 which the Neutral Expert must organise hiegedings.
25 substantive content of that decision takesdriher 25 MR MINEAR: Thank you.
Page 53 Page 55
1057 1 outside of their competence, we say tivesgise to 11:00 1 THE CHAIRMAN: We probably don't need to go tteeply into
2 the possibility of a paragraph 13 proceedings. 2 this issue --
3 Then to your question about whether wa tet 3 SIRDANIEL: Yes.
4 drawn into the vortex of having to go backh®e 4 THE CHAIRMAN: -- given where we are in this pattiar part
5 Permanent Indus Commission, go through theasoof 5 of the proceeding. But | suppose | was wdnder
6 raising this as a dispute and all the procegdinder 6 whether one even necessarily gets to parag@ph
7 Article I1X, paragraphs (3), (4) and (5), wg Hzat 7 these possible scenarios. We currently haitiation
8 that's not required, for the very straightfarsreason 8 where, from the Court's perspective, you'tdsgoies
9 that you, the Court, have determined thatareu 9 that are equally before the Neutral ExperttaedCourt
10 competent in respect of the whole of theudispand 10 of Arbitration. And to the extent that issaee
11 you have also decided, in PO6, that theaedisty of 11 determined to be outside the scope of theréleu
12 comity that applies in respect of both yawcpedings 12 Expert's competence, then the issue is béfer€ourt
13 and the Neutral Expert proceedings. Ancefloee we 13 and doesn't necessarily require invokinggvagh 13.
14 say that we can actually bring that matteratly to 14 Or to put it another way, if | understaodrectly,
15 you, because you are already seised of idat w 15 Pakistan has consented to the procedurestisier
16 dispute. 16 Neutral Expert based on the Neutral Expariniga
17 Now, I'm not expecting that this issu# arise; 17 a certain competence; and once it is detednin some
18 | hope that it does not arise. If it dodseamo 18 fashion, that it's outside that competeriem) the
19 doubt you will wish to schedule a hearingakhivill 19 matter is already before the Court of Artitrg such
20 address exactly the procedures and the cemyeand 20 that one doesn't necessarily get to paradraph
21 the jurisdiction of those issues. But thatld be, in 21 But that's just speculation on my pénh not
22 a nutshell, our thinking on that point. 22 particularly well informed by any submissienade on
23 MR MINEAR: Sir Daniel, does the same processyaipthe 23 the issue. So perhaps if you want to respmtiht,
24 Neutral Expert concludes that something iside his 24 you can, but perhaps we just continue to owudr the
25 competence under paragraph 7? Does thatmtizh 25 matter for decision in due course.
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11:02 1 SIR DANIEL: Mr Chairman, let me respond tbriefly,

11:04 1 SIR DANIEL: Indeed.

Page 58

2 because again, my recollection is -- but iy tna 2 Mr Chairman, the third and last reasorufing the
3 faulty or off-mark -- my recollection is that have 3 conditional language when addressing the ctanpe of
4 skirted around this issue in the competeneaeirig 4 the Neutral Expert is that the Court itseffressly
5 As | say, | hope we don't get to it, | bdpat 5 reserved its position on this issue, leavitig apen
6 we don't have to get to it; and it may veryl we 6 with regard to what the Court described ad\inetral
7 that, as you say quite correctly, we nevetget 7 Expert's "axiomatic" duty of mutual respeai anmity
8 paragraph 13. It may be that we never get to 8 in the organisation and conduct of his proiregd
9 paragraph 13 in these proceedings, but itleahat we 9 So these matters are all kind of "watéhspace".
10 get to paragraph 13 in other proceedings. 10 Mr Chairman, | have just one more bri@hpto
11 But the reason why paragraph 13 is inapoit 11  make -- or maybe not. Maybe, Mr Chairmathif is
12 because of two other provisions in the Treaith at 12 a convenient point for you to take the bréticome
13 least one of which you will be very familiarhe first 13 back. I've got more than just a minute ar tn this
14 one is Article IX, paragraph 6: 14 issue, but | can deal with that after thakre
15 "The provisions of Paragraphs (3), (4) &) shall 15 THE CHAIRMAN: Very well. Let's take our breakdresume
16 not apply to any difference while it is betfegplt with 16 at11.35.
17 by a Neutral Expert." 17 SIR DANIEL: Thank you.
18 And then paragraph 11 of Annexure Fgcin call 18 (11.06 am)
19 it up, says: 19 (A short break)
20 "The decision of the Neutral Expert dmadtters 20 (11.35am)
21 within his competence shall be final and trigdin 21 THE CHAIRMAN: Very good. | think that we areasssembled.
22 respect of the particular matter on whichdbeision 22 So, Sir Daniel, whenever you're ready, plgaseeed.
23 is made, upon the parties and upon any @burt 23 SIR DANIEL: Thank you very much, Mr Chairman.
24 Arbitration ..." 24 Mr Chairman, just before the break, | addressing
25 The reason why we are focused very mach o 25 the reasons why | had been using conditianguage
Page 57 Page 59
11:03 1 paragraph 13 is because paragraph 13, ifke, 11:35 1 when addressing the issue of the NeuaeiE, and we
2 operates beyond paragraph 11. So if sometmstical 2 got so taken up with the exchanges about pphg 11
3 Neutral Expert were to simply decide, "I, Nalt 3 and 13 that | forgot to make the small apfiticeand
4 Expert, decide that | have the competenceCQafiat of 4 clarification regarding documents that | wasmding
5 Arbitration”, and you were simply to look at 5 to do just before the coffee break. | woalden you
6 paragraph 11 of Annexure F, there would besim 6 with it now, but just before the lunch breakill do
7 a presumption that that decision of the Né&xpert 7 S0, so that you have an opportunity to givguidance
8 is binding on the Court of Arbitration itself. 8 just after that. It's not a big point; itfjuslates
9 Now the reason why that cannot be is tsezati 9 mostly to a correction of a document that weip, and
10 paragraph 13. Paragraph 13 is the backsabgays: 10 one or two small other points.
11 a Neutral Expert cannot take decisions whaheyond 11 Mr Chairman, members of the Court, bubfwe brief
12 his or her competence, because that themétar 12 point which | will come on to momentarilywlll say
13 that gets brought back into the Article Idgedures. 13 only a little more about the Neutral Expedgeedings.
14 And we say that because the Court is compieten 14 The reason for this is that, having regard to
15 respect of the whole dispute, it would comektto you. 15 paragraph 14.3 of the Neutral Expert's Supgteary
16 So it's an intricate web of provisions; kope we 16 Rules of Procedure -- which are on the redbel
17 don't get there. But we think that paragreprs, if 17 already referred you to them: they are ail#ixR-549,
18 you like, the competence backstop in circantss in 18 at core bundle tab 1 -- the parties are @iceio
19 which we may have a concern that the competeh 19 maintain "strict confidentiality” of thosegeeedings,
20 another procedure is unwarranted. 20 save in circumstances in which the Neutraleix
21 THE CHAIRMAN: | would just note that paragraph does say 21 directs otherwise.
22 "on all matters within his competence”. 22 Now the Neutral Expert has not so diicte
23 SIR DANIEL: Yes. 23 otherwise. And as you will see in due cotnse
24 THE CHAIRMAN: But as | say, perhaps we will leathis for 24 recital 14 and paragraph 9.3 of the Neutxgkg's
25 now. 25 Site Visit Protocol, which have, just in teurse of
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11:36 1 the coffee break, | understand, been gasiehe PCA 11:39 1 Pakistan to the KHEP and the RHEP sitésaiperiod
2 website -- so one of the applications thatwiliebe 2 from 12 August 2014. And in that context, tbeent
3 making to you is to actually put those docutmi@rto 3 site visit was the first time that Pakistad had
4 the record, although they are publicly avédabas 4 an opportunity to inspect the KHEP site sitheeKHEP
5 you will see from recital 14 and paragraphd.te 5 became operational in 2018, and the first dppady
6 Neutral Expert's Site Visit Protocol, whichvegust 6 that Pakistan had to inspect the RHEP sinostagtion
7 been posted on the PCA website along witlptass 7 commenced.
8 release of the site visit, Pakistan considéred 8 But | am, unfortunately, precluded by 8ite Visit
9 necessary to adopt a self-denying ordinancesipect 9 Protocol and by the Neutral Expert's Suppleaiétules
10 of any applications to the Neutral Expertemd 10 from addressing any more detail of that eséh
11 paragraph 14.3 of his Supplemental Rules tivéh 11 proceedings.
12 purposes of facilitating the Neutral Expesife visit 12 Mr Chairman, members of the Court, befdeave
13 and his competence process. And this selfide 13 this issue, there's also one other pointlaity
14 ordinance in respect of paragraph 14.3 oNhetral 14 and completeness, that | need to note. Again
15 Expert's Supplemental Rules is relevanttalso 15 a point that you all have, but | underlintitthe
16 Pakistan's response to paragraph 1.7 of R@ickerning 16 record, and that is that the present phaeeof
17 document production. 17 proceedings before the Court concerns systissues of
18 So | hope that that just draws someethiheads 18 Treaty interpretation rather than any quaggiming to
19 together. We are subject to a pretty firfimguon 19 the application of the Treaty to the KHEP tr@lRHEP,
20 confidentiality. We made a self-denying patlice that 20 and we haven't put before you in the Memalédils
21 we would not make any applications to diseldgcuments 21 relating to the KHEP and the RHEP. So wepeveeeding
22 into these proceedings. That's evident emptiblic 22 on the basis that those issues will be adedgs
23 record of the Neutral Expert proceedings n8ut that, 23 subject to issues of competence, by the Bldtkpert
24 | hope, explains the position. 24 or by you in due course.
25 Mr Chairman, members of the Court, timeaiaing 25 But given this, Pakistan has not beensiramg in
Page 61 Page 63
11:38 1 brief point regarding the Neutral Expedgeedings 11141 1 our submissions to you by the confideityial
2 that | will mention is simply to fill out thgicture 2 constraints under which it is required to apein the
3 for you, and it is very much in the public dom and 3 Neutral Expert proceedings. We have developed
4 that is that the Neutral Expert recently utwiee 4 Memorial and pleadings to you as fully as elé f
5 a site visit to the Kishenganga and Ratletplaifihe 5 necessary to do in order to illuminate alihef
6 details of that site visit are now addressetie Site 6 issues.
7 Visit Protocol and the press release thapabtished 7 Mr Chairman, members of the Court, | tiarthe
8 on the Neutral Expert PCA website, to whicéférred 8 second part of my topics, and that is theirsigf the
9 a moment ago. 9 Indus Waters Treaty, its cornerstone charaitter
10 Also illuminating, and again very mucttfie public 10 concern about India's weaponisation of wated,the
11 domain, are the numerous real-time presstepy the 11 relevance of these issues for the Courks taad
12 Indian media covering the site visit. | damvite 12 | imagine that you will have lots of inteiiagt
13 you to turn them up, but we have includedlecsion of 13 questions about these issues, given, Mr @laair your
14 those media reports in the core bundle far yo 14 opening question to Mr Akbar.
15 information, and these are at Exhibits P4652-556 15 The origins of the Indus Waters Treatyehiaeen
16 and are at the core bundle tabs 3 to 8. 16 addressed at length in Pakistan's Memordbiso in
17 There is nothing material at all thahtuon this. 17 its accompanying Appendix A. Ms Rees-Evaiflawake
18 It is public domain information. | just wadtto make 18 further submissions on this tomorrow morniivy
19 sure that you were aware of what was goinig timose 19 purpose is not to anticipate her remarkssiooply to
20 proceedings. 20 pick up and elaborate on the point made Hjsiam's
21 Mr Chairman, members of the Court, raugll 21 Deputy Agent this morning.
22 Pakistan's explanatory note of 9 May 2028itenvisit 22 It's a matter of common record, but alddressed
23 correspondence, which was submitted to ytlien 23 in our Memorial fully, that the Indian subtioent was
24 context of the preliminary phase on competetiat 24 partitioned by an act of the British Parlizutnef
25 explanatory note documented India's deniatoéss by 25 18 July 1947. The act divided the land bfztiled to
Page 62 Page 64

19 (Pages 61 to 64)

Trevor McGowan Amended



Day 1 -- Hearing on the Merits, First Phase

ARBITRATION PURSUANT TO ARTICLE IX AND ANNEXURE G & THE INDUS WATERS TREATY 1960
Monday, 8 July 2024

11:42 1 delimit the rights and obligations of the emergent 11:45 1 now-independent states.
2 states that respect of the water that floveedss that 2 Given the history of the dispute over waktween
3 land. This failure to delimit the partiestid@ments 3 Pakistan and India, and the wider territafiapute
4 to water had virtually immediate and nearstatghic 4 between the two states over Kashmir, dividethb
5 consequences when, only eight short montks aft 5 Line of Control, the Indus Waters Treaty wad eemains
6 independence, Indian East Punjab cut offltve 6f 6 a cornerstone instrument of settlement betvradistan
7 water to Pakistani West Punjab. 7 and India, defining a critical element of thei
8 The Inter-Dominion Water Agreement of 4yM#®48 8 relationship. It did not declare peace: tisane
9 that settled the Punjab water dispute waprtdeursor 9 language in the Treaty declaring peace. Bdttled
10 of the Indus Waters Treaty, the painstakigptiation 10 an issue that had caused a rapture of seismic
11 of which took another 12 years to complételeed, it 11 proportions in an area that had been besabrict.
12 was in the context of the Inter-Dominion Watgreement 12 It did not itself draw a line on the groubd it
13 that the parties got together with their légams and 13 delimited the entitlement to the water thawéd on
14 discovered, or decided, that there were no#mgr 14 the ground that had been divided.
15 issues that they needed to address. Antkthat the 15 So while not in name either a boundagsityr or
16 negotiating process, which the World Bankpkkeded 16 a treaty of peace, the Indus Waters Treadkiisto
17 along, that led to the Indus Waters Tre&y.the 17 both. And most significantly, it completedrdical
18 Indus Waters Treaty is a -- no puns intendédt is 18 element that had been left undone by thésBrit
19 a direct outflow of the Punjab water dispnft&948. 19 Parliamentary Act of Partition of 1947, whire land
20 The Treaty delimited the rights to theexaf the 20 had been divided, but not the water thatdldw
21 Indus Basin between the two sides by a oivief 21 across it.
22 rights in respect of the six major riversha Indus 22 The Treaty is not subject to temporaltition and
23 Basin that are shared by the two state€Ediséern 23 it contains no provisions for modification or
24 Rivers -- the Beas, the Ravi and the Sutlisje 24 termination other than "by a duly ratifieeety
25 unrestricted use of which, subject to limigedeption, 25 concluded for that purpose” by the partigsis is the
Page 65 Page 67
11:44 1 was accorded to India; and the WesterarRiv the 11:47 1 language of Article XII, paragraphs (3) &) of the
2 Chenab, the Jhelum and the Indus -- the uiutest use 2 Treaty. Soitisin every way a cornerstargrument
3 of which, subject to limitation, was accorded 3 governing a fundamental aspect of the relakigm
4 Pakistan. 4 between the parties.
5 It's, I think, also important to appreeiat and 5 Mr Chairman, members of the Court, | make
6 Mr Fietta will have more to say about thidis 6 an observation which will be immediately fagnilto the
7 submissions tomorrow -- that this was not la/@onic 7 public international lawyers on the panel frerthaps
8 exercise of simply cutting the baby in ha¥fol get 8 not otherwise familiar to other members of@wairt,
9 three; you get three". It reflected, ratliee, 9 and that is that treaties delimiting boundahiave
10 geographic balance of the catchment of thpactive 10 an almost uniquely special status in intéonat law.
11 rivers, as well as wider considerations dksance. 11 It is the one category of international imstents in
12 And Mr Fietta will go into those details. Bavasn't 12 respect of which withdrawal or terminatioeipressly
13 simply a division of six rivers, three byehr but 13 precluded on grounds of fundamental change of
14 rather driven by substantive considerations. 14 circumstance.
15 The Treaty delimited in close and cardaihil the 15 Whereas a fundamental change of circunostarhich
16 rights and the entitlements and the dutiés an 16 has occurred with regard to the circumstatis
17 obligations of both parties in respect ofwlaers of 17 existed at the time of the conclusion otifehty, but
18 these six rivers, and a balance was strutladiargain 18 which was not foreseen by the parties tottkaty,
19 was reached. The threat of a further rugietereen 19 while that fundamental change of circumstamaay, in
20 the two partitioned states over the useef th 20 certain tightly limited circumstances, beaked as
21 transboundary water resources of the IndsiBeas 21 a ground for withdrawing from or terminatmgreaty,
22 thus addressed by the Treaty, and the imiteeciiscerns 22 this is expressly excluded in the case ohbtary
23 about a rupture were averted. And the Treaty 23 treaties.
24 complemented and completed the delimitatfahe 24 The principle in question is stated in
25 boundary that had taken place between the two 25 Article 62(2)(a) of the Vienna Conventiontbe Law of
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11:48 1 Treaties, a provision which is widely gited as 11551 1 the highest contention between the twessid
2 reflecting customary international law. Angrovides 2 THE CHAIRMAN: Sir Daniel, this is a question thathers
3 expressly that a fundamental change of cirtames may 3 may want to address in due course, includisg/Nébb,
4 not be invoked as a ground for terminatiowithdrawal 4 when we get to her presentation about treaty
5 if the treaty establishes a boundary. 5 interpretation. But it seems to me that #seie of
6 The principle of the stability of boundargaties 6 the Treaty seeking stability is one poins; it'
7 was expressed by the International Court stick) in 7 a different point whether it is then takertte level
8 the Great Hall of Justice just across the ivag,1962 8 of saying there can't be interpretations effreaty
9 judgment in the Temple of Preah Vihear casedsn 9 that account for changes over time.
10 Cambodia and Thailand. The frequently qit@skage 10 | can see the argument that perhapseymaking
11 from that judgment addressing this issueccoeadily 11 that there should be a reason why one céhtiraw,
12 have been addressing the Indus Waters Tréagy same 12 let's say, from the Indus Waters Treatysems less
13 principle applies. 13 obvious that one would extend the Templere&P Vihear
14 The court said as follows -- and thiati®LA-101 14 concept to a treaty that is not in fact anolaury
15 at page 34. There is no need to turn ibupl| will 15 treaty, but instead is seeking to allocafktsi in
16 read the passage into the record. The saigttas 16 an area of a boundary, because we certaanly $een
17 follows: 17 cases from the International Court of Justie¢ has
18 "In general, when two countries estaldistontier 18 looked at those kinds of treaties and viethed as
19 between them, one of the primary objects achieve 19 ones that are susceptible to an interpret#tiat
20 stability and finality. This is impossibfetie line 20 doesn't fix things as of the date the treay
21 so established can, at any moment, and doesie of 21 adopted.
22 a continuously available process, be catiegliestion, 22 So that's maybe more of an observatian th
23 and its rectification claimed, whenever amgcicuracy 23 a question, although maybe the question wizetldhow
24 by reference to a clause in the parent tisaty 24 far do we go in this idea that it's a Treddgigned
25 discovered. Such a process could contirdefimitely, 25 for stability?
Page 69 Page 71
11:50 1 and finality would never be reached sg lasm possible | 11:53 1 SIR DANIEL: Mr Chairman, thank you for thdthave no
2 errors still remained to be discovered. Such 2 doubt that Professor Webb will come back & foint,
3 a frontier, so far from being stable, would be 3 and maybe she will disavow what I'm aboutapwhen
4 completely precarious." 4 she does so, but let me say it in any event.
5 Of course, the circumstances that the Tenfp 5 There's obviously an important elemeritwh and
6 Preah Vihear case was addressing were différevas 6 accuracy in what you say. For example, incabe
7 addressing a boundary treaty and it was asidges 7 that aspects of a treaty that, for examplgire the
8 claims to rectification of that treaty. Bhet 8 allocation of a particular quantum of water,
9 principle of stability and finality that apgdi to 9 a particular volume of water, will all of adslen be
10 boundary treaties could be read across wittitange, 10 set in stone, such that if there was a chanthe
11 we say, into the Indus Waters Treaty, nof ol its 11 volume of water, there could be no adjustmeade.
12 division of the waters and the rights of ofthe 12 | think the point that we're making abstatbility
13 waters of these transboundary rivers, bz of the 13 and finality is perhaps slightly differenhdawould
14 origin of the Treaty and the dispute betwiben 14 not get us into, perhaps, the mangle thdte/sort of
15 parties, which turned on, arose from, ther J$attition 15 anticipating: is this something that has §imp
16 of the land, but a partition of the land tfaéled to 16 crystallised the words on the page? Andighéiat
17 divide the use of the waters that flowed sstbat 17 you get many treaties which are, to useatgop,
18 land. 18 characterised as living instruments: theyvevaith
19 So, Mr Chairman, members of the Couettinlus 19 the changing circumstances of the day.
20 Waters Treaty is not simply akin to a treaty 20 What we say is that this is not a livimgtrument.
21 establishing a boundary. Its very essentteis 21 There may be elements of the Treaty thate qui
22 delimitation of the territorial rights of tiparties 22 properly, have to evolve through an integire
23 across a divided land. It has a unique padial 23 approach, and we saw this, for example, &y th
24 status. Its purpose was to achieve stahitity 24 Kishenganga Court. If memory serves meés-aipoint
25 finality with respect to an issue that wasghurce of 25 that we'll come back to in due course -- grah 112
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1154 1 of the final award of the Kishenganga €dhere were | 11:57 1 of equitable apportionment between twiestavhere the
2 elements of this that were addressed. 2 surface water was apportioned, and it was flatmd
3 So it may be that a treaty evolves thraaghocess 3 that groundwater withdrawals affect surfaoe/fland
4 of clarification and interpretation of its peular 4 those apportionments had to be, basicallpnedo
5 provisions. But the Indus Waters Treaty is we say, 5 take into account information that was notimo
6 in other circumstances, a living instrumeat ttan 6 Is international treaty law consistentwiftat
7 simply be construed as something which ragbaerally 7 idea?
8 divides the waters between the two stateqydithing 8 SIR DANIEL: Mr Minear, | will again leave ProfesswWebb to
9 more. It does have a special character. 9 address this in a little bit more detailhihk there
10 To make this real, let me take a hypatakt In 10  are going to be limits when it comes tot agre,
11 the event of a boundary treaty, were one statome 11 reopening an evolution of this particularafyefor
12 along to a court, or to the other state,sayd "Well, 12 those purposes.
13 in fact the town or village on the other sidi¢he 13 And the example that you give may veri} be
14 boundary is in fact a town or village of peopho have 14 anexample which is characterised in othgiswaVhat
15 a ethnic and linguistic and religious asd@miavith 15 happens if all of a sudden there is now @nemjation
16 our state, and therefore we want to movéduadary to 16 of different environmental concerns, or clienehange
17 incorporate the village, even though the daonline 17 concerns: do we open up the Treaty to adtas?
18 was drawn elsewhere", in the context of thefle of 18 The paragraph of the Kishenganga Cdimtisaward
19 Preah Vihear principle, the rule of interoaél law 19 that | referred to a moment ago, paragraghihXact
20 would say that you don't adjust the boungiesty 20  sort of addresses that in the context oafipicable
21 because the changing circumstances on esbfshe 21 law provision, paragraph 29 of Annexure Gl drew
22 boundary may allow a case to be made. Ansaye¢hat 22 quite a clear line between what a Court dfitfation
23 that's a principle that applies to the Indiaters 23 may do, through its interpretative processlraw in
24 Treaty as well. 24 new principles, emerging concerns -- for gx@am
25 If, for example -- this is not part oéttlispute 25  concerns around the mitigation of significant
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11:56 1 and India is not saying that -- but if, é&sample, 11:59 1 environmental harm -- which the Court dbifkation in
2 India were to come along and say, "Let's lzalo@k at 2 Kishenganga said the Court could do, andtle li
3 the population density in the area of the $nBasin”, 3 further along the spectrum, the rewritinghef Treaty,
4 and the population density has changed dreafigtin 4 or the writing-out of particular clauses of ffreaty.
5 India's favour -- much greater populationnes 1960, 5 So | think at the end of the day therebigiously
6 "therefore we want more water, the Treaty khbe 6 going to be a balance to be struck betweeaxtent to
7 adjusted for those purposes"”, we say they darthat. 7 which you can, as it were, properly insulagTreaty
8 The principle of stability and finality thapglies to 8 from any subsequent developments, or whethesiynply
9 the Indus Waters Treaty requires that theadbartat 9 allow developments in customary internatidaa or
10 was agreed in that Treaty is respected. 10 facts on the ground to be read into the yreathat
11 We'll come to the reasons for that i gumoment, 11 the character of the Treaty changes incorepsebly.
12 when | talk about the bargains and when 8tepietta 12 And we say that there is a very clear lirevben those
13 addresses you more on the wider circumstaridas 13 two divides.
14 Indus Basin. We are not intent on driving phinciple 14 MR MINEAR: Thank you.
15 of stability and finality to, as it were, thth 15 THE CHAIRMAN: Just to follow up on that. As hderstand,
16 degree. We just want to make clear thalrthgs 16 what the Kishenganga Court was saying isttiigtvas
17 Waters Treaty is not like any other treatychvitan 17 just a matter of standard treaty interpretatihat
18 simply evolve over time. It is a cornerstorgrument 18 when you had a treaty in front of you withtjgalar
19 in relations between the parties. 19 provisions, there is a certain range in whiaybe
20 MR MINEAR: | don't want to belabour this poiahd perhaps 20 customary international law would help usamsthnd the
21 this is better addressed by Professor Welgin wie get 21 contours of those provisions, but the objeatif the
22 into treaty interpretation. But what aboexvn 22 Court, the mandate of the Court is to intrgirat
23 information that comes that changes the gbnfe 23 treaty. It didn't turn so much on the idest the
24 the Treaty? 24 treaty was a particular type of treaty akia ppeace
25 I'm thinking of the experience in the tddiStates 25 treaty or akin to a boundary treaty.
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12:00 1 Therefore that's why | was pressing adittle bit 12:.03 1 periodically made public statements tlaehcaused
2 on: just how far is this point being taken@t Bthink 2 concern in Pakistan that India may seek tonaer as
3 you answered it in saying that you don't thilsk 3 a weapon.

4 answering some of these very specific questita 4 The acuteness of these concerns is dligstirby
5 simply the backdrop on which the Court is apphing 5 the fact that indeed this has risen to thellef/the
6 the matter. 6 United Nations Security Council. Pakistam,eggample,
7 SIR DANIEL: | think that that's right. | recab well 7 in February 2019, communicated, in letterthéoUN
8 though that the Kishenganga Court -- andnktkiis is 8 Secretary-General and the President of therBec
9 probably in the interim award, but | don'taithe 9 Council, at a point of heightened tension leetnthe
10 paragraphs -- in fact made reference to gumaent that 10 two countries, its concern about the weajtiois of
11 was perhaps put before them at that stage by 11 water.
12 Professor Crawford, acting for Pakistan, ithags 12 There are two documents in the core leuadd the
13 akin to a treaty of peace. We don't detech tthe 13 exhibits which reference this. | don't iewiu to
14 submissions that were made to the Kisheng@ogeét that 14 turn them up because the point is small] ake it
15 this point was developed in the way that evdeveloped 15 in any event. These are Exhibits P-565 aB8@ which
16 it. So we do think that it is an importanir. 16 are at core bundle tabs 17 and 18.
17 And going, Mr Chairman, to your interptein of 17 When you come to look at those documegnotswill
18 the Kishenganga Court in that paragraph di@, 18 see -- and I'm here referencing P-566 at8ab you
19 customary international law, again, perhapseading 19 will see that Pakistan notes that:
20 of it is slightly different, because the Gpas 20 "... senior members of the Indian Governiare
21 | recall from that paragraph, was quite clieaaying, 21 threatening to use water as a weapon."
22 "There are some things that we can do byafay 22 And that:
23 interpretation because they are inheremtarTreaty". 23 "... [the] long-standing legal arrangetsergreed
24 So the mitigation of significant environméitarm is 24 under the Indus Waters Treaty are ... benpggrilled.”
25 one. And that's where they spoke about mimirflow and 25 That's document S/2019/172, Exhibit P-566
Page 77 Page 79
12:02 1 environmental flow, and it's a point thhtome 12:05 1 And this anxiety about the weaponisetif water
2 back to. 2 runs very deep in Pakistan, as Mr Akbar notsl.
3 But the Court was also quite clear thatamary 3 a downstream riparian, Pakistan is acutely and
4 international law cannot simply be read i@ Treaty 4 consistently vulnerable.
5 to change the very status of the Treaty ockizeacter 5 Although this is not an issue of which yoe
6 of the Treaty. But again, Professor Webb eitther 6 seised, and therefore | address it simplpéwposes
7 build on what | have said or disavow me muciem 7 of shining a light onto the wider context, yeill also
8 eloquently tomorrow. 8 see in your core bundle a number of presgteffom
9 Mr Chairman, members of the Court, theuis of 9 February this year reporting on the barrageltidia
10 which you are seised in the current phasieeof 10 has erected on the Ravi River, one of théeEas
11 proceedings is not about the withdrawal foorthe 11 Rivers, that has the effect of completelypgiiog the
12 termination of the Treaty. India has peigatly made 12 flow of the Ravi River into Pakistan. Anduywill find
13 posturing noises to this effect, but thesenat 13 these reports at Exhibits P-557 to P-56theatore
14 a subject that you are called upon to addri@asthe 14 bundle tabs 9 to 13.
15 special character of the Treaty is somethimg come 15 For orientation purposes, you will firelous maps
16 back to in just a moment. 16 showing the rivers of the Indus Basin in li@morial at
17 But before | do so, let me come to, Mai@han, the 17 page 51 and following. But Mr Fietta is gpio be
18 guestion that you put to Mr Akbar at the ehtis 18 taking you to this aspect in a little bit maletail,
19 submissions: the risk of India's weaponisatibwater, 19 S0 again there is no need to turn up thogs migjust
20 and Pakistan's concerns about this. 20 make two observations.
21 The weaponisation of water was most écute 21 The first observation is that it is, ur @iew, at
22 demonstrated by the Punjab water disput®©48,iwhen 22 the very least questionable whether Ind'sptete
23 the supply of water from East Punjab to ViRestjab was 23 stopping of the flow of the waters of the Rato
24 entirely cut off at a critical juncture iretPakistani 24 Pakistan is consistent with the Treaty.
25 cropping season. Since then, Indian ofidmave 25 India asserts, in justification of itgiaas, that
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12:.06 1 the waters of the Eastern Rivers areatiat 12:09 1 between India and Pakistan under the yi,raatl that is
2 exclusively to India, and that India is theref 2 that India’s assertive use of the waterse&istern
3 permitted by the Treaty to stop all flow of tvaters 3 Rivers, without regard to downstream consecggns
4 of these rivers into Pakistan. 4 rooted in India's appreciation that the Treaiyords
5 Pakistan reads the Treaty and the obtigatinder 5 to India possessory rights of some sort dvemtaters
6 the Treaty differently. | note, for examplend this 6 of the Eastern Rivers, even to the extentaiding
7 brings me back to the Kishenganga award, @dftn¢his 7 them up completely. India thus takes an aitisbl
8 addressed the Western Rivers, the Neelum-Higmega 8 approach to its rights under Article II. ladi
9 River -- that the Kishenganga Court endorked t 9 however, is rather more permissive when iteoto

10 principles of "environmental flow" and "mirim flow", 10 Pakistan's rights under Article 111
11 to require that India ensure a minimum fldeng the 11 This plays into Pakistan's concerns attut
12 Kishenganga River after the diversion of thadr as 12 weaponisation of water, a concern that iseebn what
13 part of the Kishenganga HEP project. 13 Pakistan sees as an inclination by Indiago r
14 The purpose of that minimum flow requiesnwas to 14 relatively heavily on the rights that willahMindia
15 mitigate significant harm to the downstreavimnment 15 under the Treaty, but to undermine the rigteas will
16 of Pakistan, which otherwise would be cutiyfthe 16 avail Pakistan under the Treaty. And thissgo the
17 diversion of the waters from the KishengaRiyeer into 17 issue of the bargains at the heart of thetyrevhich
18 what became the Neelum River. You will fihts 18 I will come to in a moment.
19 addressed by the Kishenganga Court in i &iward at 19 Mr Chairman, members of the Court, | apjate that
20 paragraphs 112 and 115, and there is alsoportant 20 this may all seem rather abstract in theestrtf what
21 discussion about the distinction between mmimn flow 21 you may perceive as a dispute simply abaut th
22 and environmental flow in footnote 151 ofttfieal 22 engineering HEP design issues. But | hojib, waur
23 award. 23 indulgence, to draw the threads of this togreshortly
24 I interpolate here, just for a momeret thur 24 and to show why these issues are centraéto t
25 reading of the partial award and the finahalon this 25 interpretative task of which you are engaged.
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12:08 1 issue is that there was some evolutidhdarCourt's 12:11 1 I have so far painted the weaponisatancern with
2 thinking between the partial award, which wery 2 a very broad brush: the Punjab water displui©48,

3 conditional, and the final award, which inggmaph 112 3 concerns about statements by Indian leaders aking

4 made a much clearer determination about tteseto 4 water as a weapon, the stopping of the flotheRavi.

5 which the Court was competent to read noniyrea 5 But the reality of the weaponisation issukaisnore

6 practices into the Treaty by reference to 6 nuanced, and it takes us to the heart ofthees in

7 an interpretation mandate. 7 dispute between the parties. And it was atfoi

8 So in Pakistan's view, while the Treatgléar 8 which Mr Akbar alluded, leaving me to develop.

9 that India has a right of unrestricted usthefwaters 9 India is planning to construct over 200R4En the
10 of the Eastern Rivers, it does not acceptititta is, 10 Western Rivers. While that is a small nundfetams by
11 per se, permitted to simply stop the flovthafse 11 reference to the overall number of large dams
12 waters altogether. 12 India -- 5,000-plus -- it is a very large rhenof dams
13 Mr Chairman, members of the Court, thatts very 13 on relatively short stretches of the threestéta
14 high level, kind of a legal appreciation. Wgagree 14 Rivers that flow, with very little distandato
15 with India’s interpretation of the Treaty.h&v you 15 Pakistan. And on India's Western Rivers lgE@ramme,
16 have a look at the media reports both ornitian and 16 there will be cascades of dams on the WeRtiers
17 the Pakistani side, which have been puttieaecord, 17 which are almost within touching distancemé¢
18 they are cast in much more hyperbolic tethey; are 18 another.

19 cast in terms of "water terrorism". Theserant 19 The control of water by an upstream rgraallows
20 issues before you in these proceedings, sindds 20 the manipulation of water to potential deigabg and
21 that | note them simply to provide relevamitext and 21 damaging effects downstream. Dams are asraan
22 also because they are current developméaighds 22 controlling water. A cascade of HEPs upstraffords
23 just been happening over the course of gterlanths. 23 India a large amount of control over watet th
24 My second observation in respect ofitge 24 essential to Pakistan, as the downstreamaipa
25 perhaps goes more to the appreciation dfdhgain 25 The storage of water, the time it takes t
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12:12 1 accumulate that stored water, has dovarstre 12:16 1 information relating to the constructidrite Western
2 consequences; in the agricultural in theatian 2 Rivers run-of-river HEPs. This only heightens
3 season, for example. The release of wateitand 3 Pakistan's concern about the potential usedid's
4 volume and timing, particularly when you haveascade 4 HEP programme to threaten, or even exercisara
5 of dams, has downstream consequences. Tentuof 5 over the Western Rivers.
6 sediment, rather than sluicing or other apgrea to 6 India advances a permissive approacteto th
7 sediment management, has downstream conseguefnd 7 interpretation of the design criteria of paegdy 8 of
8 a coordinated approach across a cascadetofapsdams 8 [Annexure D of] the Treaty. It seeks to stgreater
9 on relatively short stretches of river muléplthese 9 volumes of water in the operating pools oHEPS, in
10 potential downstream effects manifold. 10 the form of pondage, than the Treaty allolvseeks
11 Mr Chairman, members of the Court, thithe real 11 to construct HEPs with outlets, spillways poder
12 heart of the weaponisation concern. Dama aneans of 12 intakes located in a manner that would enalbbe
13 controlling water. How dams are designed and 13 manipulate the use of the water in its reses\o
14 constructed gives the operator possibilttes 14 damming downstream effects. India saysitligt
15 manipulate the flow of water downstream,Hgy/timing 15 permitted to do so, and it refuses to engatie
16 and cadence of that flow, in a manner thald;avith 16 Pakistan on alternative designs, on deskuts t
17 a less than benign intent, cause downstrésaster. 17 Pakistan says would be both efficient and
18 The current and contemplated cascadé=@fsHalong 18 Treaty-compliant.
19 the Chenab River, for example, could potéytie 19 India wishes to proceed with the design,
20 operated in a manner that would enable tve df water 20 construction and operation of its WesterreRI\HEPs by
21 to be so controlled by India that the resgl8torage 21 reference to its off-the-shelf design andstmretion
22 of water, by all of these large dams, andélease of 22 regulations applicable to the other 5,00§datams,
23 water could have significant damaging doveastr 23 rather than by reference to the bespoke nemgents of
24 effects. Coordinated release could causesiogam 24 the Treaty that were put in place preciselgddress
25 flooding. Coordinated storage, and thelirgil 25 and accommodate critical downstream conagrns
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12:14 1 reservoirs after release, could cause skogam 12:17 1 Pakistan. And this approach comes agidiast
2 shortages of water at sensitive moments. dgubres to 2 background of stoppages in the flow of watéthreats
3 sediment management that were not attentive to 3 to weaponise water, and of non-compliance thighkey
4 downstream effects, or were intentionally dblim 4 cooperation obligations of the Treaty.
5 reckless to them, could have significant deletis 5 Mr Chairman, members of the Court, | hthie makes
6 downstream effects. 6 my previously abstract observations a lititavinre
7 Mr Chairman, members of the Court, Dr Ndohas 7 real. The concern over weaponisation, althouig
8 done some modelling to assess this, and haddfess 8 rooted in the Punjab water dispute of 1948 and
9 this further from an engineering perspectivg. point 9 statements that have been made subsequsntly, i
10 from a legal perspective is simple: the réaposes 10 a dispute that is acutely concerned at theimvevhich
11 constraints on Indian Western run-of-rivePHtesign, 11 India is interpreting the design elementhefTreaty.
12 construction and operation. The only medulng 12 Because the way that it does so would altow i
13 verification that the Treaty contemplatestithe 13 potentially to store more water than we s&y i
14 design stage, as the construction that Is bui 14 entitled to, to flush when we say and thenirgyanga
15 thereafter will either allow abuse or it vafinstrain 15 Court says it was not entitled to, to flushdams,
16 abuse. Apart from the Treaty's Article Xlsenent 16 all with downstream consequences, and aghiast
17 mechanisms, the Treaty does not establisstob 17 backdrop of a political imperative that isnimes
18 verification, policing or enforcement meclsans. 18 articulated in India about these issues.t'J Hae
19 India is absent from these proceedingstdras 19 real concern of weaponisation with which e a
20 set its face against the competence of thetCéor 20 concerned.
21 ten years, India frustrated Pakistan's ragues 21 THE CHAIRMAN: Sir Daniel, you've mentioned a pteiof
22 undertake tours of inspection of the Kishegeand 22 times the 1948 incident, and the Memoridbakistan
23 Ratle sites, even though such tours of in&peare 23 also refers to it on several occasions. Migression
24 expressly mandated in the Treaty. India has 24 is that India has a different approach toiti@dent.
25 systematically failed to provide Pakistartwiiey 25 In particular, as | looked at India's coumtgsmorial
Page 86 Page 88

25 (Pages 85 to 88)

Trevor McGowan

Amended



Day 1 -- Hearing on the Merits, First Phase

ARBITRATION PURSUANT TO ARTICLE IX AND ANNEXURE G & THE INDUS WATERS TREATY 1960
Monday, 8 July 2024

12:19 1 in the Kishenganga case at paragraphi2idade 12:22 1 and each of those different narratives haesg
2 several points that I'd be interested in yeaction 2 an element of truth in them. | suppose theeeonly
3 to, or others', in the course of the week. 3 two points that are critical for our purpotiest arise
4 India notes that the incident occurredraft 4 out of the Punjab water dispute.
5 an agreement between East and West Punjadxpadd. 5 One is that that is, if you like, the faigrigo,
6 And according to India, it was West Punjalt thas not 6 that is the provenance of this Treaty, becaume it
7 taking any initiative to renew that agreemaeifitich was 7 showed was that there was a water disputesketthe
8 creating a problem between the provinces.ofting to 8 two states that had been left undelimitechiey t
9 India, the cut-off of the water was then dedidt the 9 partition of the land.
10 Indian provincial level and did not involretcentral 10 The second point is, | think, perhapsevere
11 government. The cut-off, according to Indialy 11 important, and that is: whether this was stakkie or
12 involved supplies to two canals, and therefbe claim 12 a misstep of a provincial government whichFederal
13 that it cut off in the entirety flows is ragrrect. 13 Government in Delhi disavowed or not, whabies
14 The stoppage, according to India, was disagor by the 14 illustrate, absolutely clearly and unargualsiyhat
15 Indian central government, and after thategawment 15 an upper riparian can deny water to the laiparian
16 became involved, the stoppage was liftedd &hof 16 almost at the press of a button, and thatdfteso in
17 this should be understood in the contextefgeneral 17 the course of the cropping season. It wiaa feeriod
18 disruption that partition created that, adoay to 18 of a month or a number of weeks, but it hadngitic
19 India, would naturally have certain consegesrihat 19 downstream effects.
20 one would have to just work past. 20 The Treaty allocates divisions of watéfe say
21 All to say that | think from India's ppestive, at 21 India cannot just cut off water. There are
22 least as | understand it, this was a relgtive 22 vulnerabilities for a downstream riparian ethare
23 localised one-off incident that should novtesved as 23 addressed by the Treaty. The Treaty isxs&bne.
24 a basis for a systematic understanding of thleal 960 24 This is why we come back to the stability tel
25 Treaty is all about; and further, shoulde'viewed as 25 finality of it.
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12:21 1 a basis for understanding India's gemasture in 12:24 1 But as | say, we don't need to religghe rights
2 terms of allowing water to flow into Pakistan. 2 and wrongs of the 1948 dispute because the two
3 So | welcome any reactions to that, novatar. 3 unarguable points -- the provenance of thatyrand
4 SIR DANIEL: Thank you, Mr Chairman. To the extémat 4 the power of the upstream riparian -- areeid
5 there is a more substantive reaction thatseele 5 despite the rights and wrongs of it.
6 made, | think Mr Fietta will make that tomom,decause 6 So, Mr Chairman, members of the Cours, ihthe
7 he is in fact addressing all of this. Bublve 7 context in which the questions of constructbn
8 some immediate reaction, and | appreciate the 8 Article Il and paragraph 8, of which you amsed,
9 opportunity to address this. 9 arise. India, we say, seeks to diminish tiragry
10 With the greatest of respect to our fien 10 rule in Article Il -- let flow, unrestrictedse,
11 opposite, they should be here to be makiag th 11 non-interference, no storage -- and to ealtrg scope
12 argument. And | think we, on our side of them, 12 of the hydroelectric power exception, argbéks to do
13 would be very interested to hear whether theyld be 13 S0 by construing the design criteria in paxply 8
14 making that argument now, as it were, 14s/afier 14 permissibly, flexibly and without rigour, &amanner
15 they first made that point in the Kishenganga 15 that would materially increase the volumevafer that
16 proceedings. The very fact that they aréhaae calls 16 India is permitted to store, and enable |mliaperate
17 into question, we say, their good faith i@ th 17 its HEPs in a manner that has no regardéor t
18 participation of the dispute settlement matdras. 18 downstream effects of that operation on tupfe of
19 From the way in which you've characterisgdritl 19 Pakistan.
20 I recall it, this sounds like mitigation aextuse 20 On the basis of permissive designs, #fieeset
21 rather than anything else. 21 in concrete and operating in a cascade cthedor
22 But the point is a different one. Wendb need, 22 India to weaponise water would be considerabl
23 on our side of the room, to relitigate tights and 23 Pakistan would be living constantly in thaddw of
24 wrongs of the 1948 Punjab water dispute.t'Jivathe 24 risk.
25 past. There may be competing and differamtatives, 25 We do not want, on our side of the ronaeny to
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12:26 1 India what it is entitled [to] under thee@ty: 12:29 1 forcefully stated, is that design innowatiin

2 hydroelectric run-of-river plants on the WestRivers. 2 accordance with engineering best practicemtis

3 It is entitled to that under the Treaty. Whatwant 3 simply permitted by the Treaty, but is reqdiby the

4 to do is to hold them to the mandatory desigeria 4 Treaty in the service of the Treaty. The glesif

5 in paragraph 8, and to not treat the paragdaph 5 India's run-of-river HEPs on the Western Riveiust be

6 provisions as ambulatory provisions that candad in 6 "sound" and be capable of "satisfactory" opema

7 any way in order to enlarge India's storageaier, to 7 Best engineering practices in the servicheflreaty

8 allow the flushing of the reservoirs, with daging 8 is required. And Professor Webb and Dr Mildhs

9 downstream effects and so on. We want talstarthe 9 return to these issues.

10 black letter of the Treaty. 10 This brings me to my third topic: thedsns at
11 The Treaty is not a water-sharing agregihat is 11 the heart of the Treaty, and the construstain
12 open to evolution in favour of the interesitthe 12 Article Ill and paragraph 8.
13 upper riparian on the basis of a unilatendl a 13 Much as | was hoping that | would geistired
14 permissive construction of the HEP desigieia. 14 today, it becomes apparent to me that inlfacbot
15 It is a delimitation of rights and obligatsoim 15 going to be finishing by lunchtime. | wilb@gs far as
16 respect of divided rivers that straddle arloiauy, 16 I can to the lunch break and then probatdgmeene
17 a delimitation that settled a deep and pereasspute 17 tomorrow morning, so that we have a clearfoun
18 over water across contested territory. dt Tseaty 18 Mr Shah's evidence.
19 that is not open, we say, it is not opemoeable to 19 You will know from our Memorial our subssion that
20 modification, other than by agreement offihgies, 20 there are three bargains between the p#naesare
21 even in the face of claims -- false, but @ede- of 21 embodied by the Treaty. And these threediasgre
22 a fundamental change of circumstances. rnestof the 22 all fundamental to the settlement that washred
23 Treaty are not ambulatory in character, cimangver 23 between the parties in 1960, and their varioaving
24 time. 24 parts are integral to the agreement of eadly fo the
25 As the Kishenganga Court held in the exdrf its 25 Treaty as a whole.
Page 93 Page 95

12:27 1 conclusions on the issue of environmédiaal in the 12:30 1 The importance of identifying thesstidct

2 case of the Kishenganga HEP, the rights esiyres 2 bargains is that while the dispute betweerp#rges

3 granted by the Treaty cannot be read dowrefgyence 3 of which you are seised may appear on firseveto be

4 to non-Treaty considerations. This is at the 4 a dispute confined to the interpretation ef th

5 Kishenganga final award, paragraph 112. And 5 paragraph 8 design criteria with respect tiiaim

6 Professor Webb will address these issues fallyen 6 run-of-river HEPs, it is in reality a broadbspute,

7 her submissions tomorrow. 7 and one that engages considerations of ezble of

8 Mr Chairman, members of the Court, thatseful 8 interlocking bargains embodied in the Treaty.

9 segue to my next topic: the three bargaitiseaheart 9 Once again, this appreciation will notinéamiliar
10 of the Treaty. Before | come to this thoughme 10 to the international lawyers amongst you,rbay be
11 underscore the relevance of the charactiectreaty, 11 less intuitive to those coming from othecifiines.
12 its origins, and the perceived risks of weggzation to 12 The general rule of treaty interpretatiofierged in
13 your interpretative task. 13 Article 31 of the Vienna Convention on thevl.af
14 The applicable law clause by which yasktis 14 Treaties, requires that, for interpretativeppses, it
15 framed, paragraph 29 of Annexure G, accaidsagy to 15 is the Treaty as a whole that must be coedtrin
16 the Treaty and imposes limitations on anwgiaiary 16 other words, the Treaty in its wider contékhat
17 approach to the interpretation or applicatibthe 17 includes the preamble, it includes the arsieXée
18 Treaty. The rights and obligations agreethby 18 object and purpose of the Treaty is also/esieto the
19 parties in 1960 remain controlling today. 19 construction of its moving parts. And thkesuon
20 As will be addressed by both Professobi\é&nd 20 reference to supplementary materials mamdétesnce
21 Dr Miles in the context of their submissiamsthe 21 to preparatory works and the circumstancestlusion
22 interpretation of the various subparagraphs o 22 of the Treaty.

23 paragraph 8, Pakistan's position is notttietesign 23 Professor Webb will address this furthérer

24 criteria stunt or restrict engineering inrt@aand 24 submissions on treaty interpretation tomorrawad

25 best practice. On the contrary, Pakistaysgipn, 25 Ms Rees-Evans will address this in her sufiotis on
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12:32 1 the travaux préparatoires and the origfitke Treaty, 12:35 1 just walk through these provisions.
2 also tomorrow morning. 2 You'll find Article Ill at page 134 if ytne
3 Mr Chairman, members of the Court, onbthsis of 3 looking at it on your electronic versions cdintains
4 these principles, the exercise of construiegdesign 4 four subparagraphs.
5 criteria in paragraph 8 is to be undertaken 5 Paragraph (1) is the right of unrestriatee!:
6 holistically, looking not simply at the termmi 6 "Pakistan shall receive for unrestrictsd all
7 paragraph 8 but also more broadly. This isre/the 7 those waters of the Western Rivers which Iiglisnder
8 three interlocking bargains of the Treatyeargaged. 8 obligation to let flow under the provisions of
9 And it is the picture painted by the interatof each 9 Paragraph (2)."
10 of these bargains that will inform the intetptive 10 So we see the reference to "unrestricgeti and
11 outcome. 11 "let flow" in paragraph (1).
12 We've addressed these bargains in sotaikide 12 We then move to paragraph (2). And tapeau of
13 Pakistan's Memorial, and | won't go over tloiosely. 13 paragraph (2) again reinforces the paragfBph
14 This is notably in chapter 1, at paragraph® and 14 obligation and right:
15 following, and then in chapters 7 and 9. 15 "India shall be under an obligation tofliew all
16 Professor Webb will have more to say s af these 16 the waters of the Western Rivers, and sloalparmit
17 bargains, the Western Rivers hydro bargaidue 17 any interference with these waters, exceapt.fo
18 course. My purpose at this point is simplgiinbed the 18 And then we have a number of exceptimatyding
19 bargains in our consciousness. 19 hydropower, which I'll come back to in jushament.
20 The first of the bargains is what we hdescribed 20 So that's the chapeau.
21 as the "peace bargain”, and that is the anddor-all 21 Then we have the generation of hydrogbegbwer
22 settlement of the parties' dispute aboualioeation 22 as per Annexure D. So it's lli(2)(d), thegtion of
23 of the rights of the use of waters acrosq §# 23 hydroelectric power as an exception.
24 partition boundary. I've already addreskad t 24 | think | should take you, at this poimack -- so
25 | don't propose to say anything more abaitribw. 25 you'll see in [Article] I11(2):
Page 97 Page 99
1233 1 The second bargain is what we havegeithe 12:37 1 "India shall be under an obligatiotetcflow all
2 "Treaty bargain”, and that's the broader guidquo 2 the waters of the Western Rivers, and shalpaonit
3 reflected in the terms of the Treaty as a ehdlhis 3 any interference with those waters ..."
4 is the agreement between the parties thapés m 4 If | take you back to Article |, paragrafdd) of
5 visible in the balance struck between theigxrt 5 the Treaty, which is a definitional sectiorou will
6 rights and obligations in respect of the EasRivers 6 see that on page 130. And it there defines:
7 and the Western Rivers: unrestricted rightssef 7 "The term 'interference with the watersams:
8 subject to exception, to India in respechefEastern 8 (a) Any act of withdrawal therefrom; or
9 Rivers; unrestricted rights of use, subject to 9 (b) Any man-made obstruction to their flatvich
10 exception, to Pakistan in respect of the rsaibthe 10 causes a change in the volume (within thetioed
11 Western Rivers. And this bargain is captured 11 range of measurement) of the daily flow efwaters:
12 essentially, by the terms of Articles Il dhaf the 12 Provided however that an obstruction whislolives only
13 Treaty, supplemented of course by other pians. 13 an insignificant and incidental change inwbleme of
14 The third bargain is the one with whiah ave most 14 the daily flow, for example, fluctuations doeafflux
15 directly engaged, but it cannot be detacred the 15 caused by bridge piers or a temporary by-pasisall
16 other two. This is what we have describetthas 16 not be deemed to be an interference ..."
17 "Western Rivers run-of-river hydro bargaiof’ simply 17 We are going to be coming back to Arti¢lé&)
18 the "hydro bargain” for short, which Profesatebb will 18 quite a lot over the course of these subonissi It's
19 address. And this bargain is rooted in tie and the 19 critically important, the definition of inference, in
20 exception that is found in Article Il andrPa of 20 particular in 15(b):
21 Annexure D of the Treaty. 21 "Any man-made obstruction to [the] flaw .
22 You will already be very familiar withebe 22 Any withdrawal of water:
23 provision, but if | may, I'd like to ask yowcall 23 "... which causes a change in the volunu# the
24 this up, or otherwise we can just look anithe 24 daily flow of the waters ..."
25 screen. | hope we have control of the scseeme can 25 And if | may, just to embed in your canssness,
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12:38 1 just point out the reference to "the dédw of 12:41 1 has unrestricted use, subject to the gimns of

2 water", which is a rather important considerat 2 Annexure D.

3 | then take you back again to Atrticle IlI. 3 Let me just highlight a point that Profasé/ebb

4 Article Ill, paragraph (3) is a rather impaita 4 will come back to. We see already, by refeedo

5 provision because Atticle 1ll, paragraph &ually 5 Article Il and to Annexure D, that we've got

6 deals with Eastern Rivers as well: 6 a statement of the rule and we have a stateshen

7 "Pakistan shall have the unrestrictedofis 7 an exception. And this is going to be verpantant

8 waters originating from sources other tharBhstern 8 when it comes to the interpretative approaché

9 Rivers which are delivered by Pakistan inte Ravi or 9 interpretation of the rule and of the excaptiBut

10 The Sutlej, and India shall not make usbeté 10 | will leave Professor Webb to address thiatiger more
11 waters." 11 fully.

12 So this is a rather interesting provisidrch goes 12 We then have paragraph 2 of Annexurelighw
13 back to our concerns around the Eastern Kissue: 13 contains a number of definitions, many ofalihwill be
14 that Pakistan shall have unrestricted usdl tie 14 critical for our purposes. | note that theme some

15 waters from sources other than the Eastemr&which 15 definitions that are not given. So, for eplan

16 are delivered by Pakistan into the Ravi aunttef; 16 paragraph 2 does not define "settled headfeatkres"
17 which are both Eastern Rivers, and India siadlmake 17 of the dams, there is no definition of "freatul",

18 use of the waters. | don't need to makesabyissions 18 there is no definition of "outlets", therenis

19 on them unless you have questions, but it's 19 definition of "spillways" or "intakes", ettega.

20 an interesting provision to highlight. 20 I note also that there are other condbptsare

21 Then paragraph (4) is also rather impairta 21 also not defined because they are evidattipded to
22 "Except as provided in Annexures D anth&ia 22 permit design appreciations to be made. tAisdcomes
23 shall not store any water of, or construgtstorage 23 back, Mr Chairman, to your question of thepgcof the
24 works on, the Western Rivers." 24 interpretive exercise.

25 So the general rule is: no storage. ofthg 25 So, for example, terms or phrases thatnith be

Page 101 Page 103
12:39 1 exception to the "no storage" provisiaeseither in 12:43 1 already be familiar with: "sound and ecuioal design”,

2 Annexure D or Annexure E. Annexure E addiestarage 2 there is no definition of "sound and econoffiibare;

3 dams; Annexure D deals with our run-of-rivant. 3 "satisfactory construction and operation efworks",

4 Now, if | may then invite you to turn taAexure D, 4 there is no definition of that here.

5 which you will find at page 170 of your elextic 5 I note, just for completeness, that thnte

6 version. It's on the screen; you have itardrcopy 6 "works", with a lower-case W, is also not defi,

7 as well. I don't propose to go through thaseisions 7 although "Storage Works" is defined elsewletbe

8 in detail, largely because it would take mtahmuch 8 Treaty, but we are not here concerned wittage®

9 time to do so, and because this is what wiebeitloing 9 works. You can see, for example, if you haleok at
10 a lot of over the course of the next few ddyat 10 Appendix D.II -- | don't invite you to do abthe
11 I would like just to quickly orientate us &dlthem. 11 moment; this is a transcript point -- butati have
12 So we have the title [above] paragraphiich 12 a look at Appendix D.II at paragraph 4, ydll see
13 addresses the scope of application: the "t@goe of 13 reference to lots of different kinds of worl&o there
14 Hydro-Electric Power by India on the WestRivers". 14 is no magic in the term "works".
15 Then there is the subheading "Article II(§}). So 15 But looking at the definitions in parggne2,
16 this is linked to Atrticle Ill, paragraph (&)( the 16 | note -- and again, this is something that
17 hydro exception: rather important. 17 Professor Webb will come back to -- | not these
18 Then we have paragraph 1: 18 are often bespoke definitions for purposeb®f
19 "The provisions of this Annexure shalplgpwith 19 Treaty. So terms such as "Dead Storage L elefined
20 respect to the use by India of the watetheiVestern 20 here, "Dead Storage" and "Dead Storage Lavel"
21 Rivers for the generation of hydro-electever under 21 paragraph 2(a), or "Pondage", defined ingragh 2(c),
22 the provisions of Article Ill (2)(d) and, gebt to the 22 or, very importantly, "Firm Power", descritiad
23 provisions of this Annexure, such use shall b 23 paragraph 2(i), these are bespoke termsdfrinaty.
24 unrestricted ..." 24 They are different from the normal enginegrise of
25 So once again, this is the affirmaticat ®akistan 25 these terms.
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12:44 1 I will leave Professor Webb to addtess But 12:48 1 minimum mean discharge as the formuladfmulation
2 | note simply, again as a transcript referetie if 2 and how it relates to the average dischargaebasis
3 you have a look at our Memorial at paragrapl,8r 3 of the given formula.

4 9.34 t0 9.36, and again at paragraph 11.8ywibsee 4 One point that | would, though, like tden@ that
5 that this issue of the bespoke terms is adddthere. 5 it rests on data from the longest availabtéogde You
6 I run through just quickly, to identify partant 6 see this towards the end of that subparagraph:
7 terms which my colleagues will come backhe, t 7 "The studies will be based on data fdoag
8 definition of "Dead Storage" in paragraph (ag 8 a period as available but may be limited &ol#test
9 definition of "Live Storage" in paragraph (e 9 5 years in the case of Small Plants ..."
10 definition of "Pondage” in paragraph (c). 10 We are not concerned with that:
11 I note here that this defines "Pondage"ahat 11 "... and to the latest 25 years in ttee @ other
12 it's for. But there is an important questiohich 12 Plants ..."
13 Dr Miles will come on to deal with, and thgtwhat 13 We are concerned with other plants.nSo i
14 role, if any, does this definitional provisibave to 14 principle, the firm power calculation is te based on
15 do with the calculation of the maximum all®eapondage 15 the latest 25 years of data, or in fact tingést
16 under paragraph 8(c)? So we've got an irmpbort 16 period for which data is available. And ag&ir Miles
17 question of the interaction between the defiral 17 will come back to that.
18 provision in 2(c) and the calculation mainix 18 Then in paragraph (j), we've got therddin of
19 paragraph 8(c). 19 "Secondary Power".
20 We've then got the definition of "Fullrflage 20 Now, | would like from that, in this raptanter
21 Level" in 2(d); "Surcharge Storage" -- whyau will 21 through, to jump to Part 3, which is parabrép
22 hear a little bit about in the context okfveard from 22 paragraph 8 heads up Part 3. And you velitkat the
23 Dr Miles -- in paragraph (e). Other provisio(f), 23 heading of Part 3 is "New Run-of-River PlantSo
24 "Operating Pool"; the definition of a "Runiver 24 that's what we are concerned with: new rurivef
25 Plant" as a plant "without Live Storage xcept for 25 plants. And the chapeau of paragraph &igs$sential
Page 105 Page 107
12:46 1 Pondage", for our purposes, in paragrgphte issue 12:49 1 starting point:
2 of the "Regulating Basin" in paragraph (h)jchtis not 2 "Except as provided for in Paragraph 18 ..
3 relevant for our purposes. 3 We are not concerned with paragraph 18:
4 And then, just so you can underline ipata mark 4 "... the design ..."
5 against it now, there is the definition ofrfiPower" 5 And just to draw your attention, thisastised on
6 in paragraph 2(i). You will hear a lot abthis. And 6 the design of the plant. This is not focusedhe
7 the definition of "Firm Power" is integral tie 7 construction or on the operation; this ishatrtascent
8 calculation of pondage because that is writtemthe 8 stage.
9 very core of paragraph 8(c): it says "for [teposes 9 "... the design of any new Run-of-RivearRl...
10 of] Firm Power". So you will have from Dr M$, and 10 shall conform to the following criteria: ..."
11 perhaps from others, a quite close looket th 11 These are mandatory criteria: not "mayfaon" or
12 definition of "Firm Power", and how it is bhe 12 not "shall be informed by", but "shall comfdr So the
13 calculated, and you will see that at the thefaour 13 chapeau to paragraph 8 makes it quite dieathe
14 arguments on pondage. 14 design of a new run-of-river plant "shall fmm" to
15 Dr Blackmore, | wasn't sure whether ymuitching 15 the new enumerated criteria.
16 to come in on that point, or whether | justenyour 16 Just to identify what the shape of Past and
17 elevated interest, and you will come back Wit Miles 17 then I'll come back to paragraph 8, it destls
18 in due course. 18 a number of different elements. So we've got
19 DR BLACKMORE: (Inaudible) ... firmly in my seat! 19 [paragraph] 8, which is the mandatory desigeria.
20 SIR DANIEL: I think that that is an example ohf power, 20 We've got then exchange of information asguties
21 isit?! Yes. 21 about conformity, which are addressed ingraghs 9 to
22 There are a couple of points that | wadte just 22 12. We've got a provision on emergency repai
23 about firm power, apart from the fact thiatat the 23 paragraph 13. We've then got a number afgoaphs in
24 heart of the calculation of maximum allowgbtadage. 24 Part 3 which are focused on operation: that's
25 I'm going to leave others to unpack the cpnokthe 25 paragraphs 14 to 17. And then we've goptbeisions
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1251 1 dealing with small plants: that's at peapgs 18 1254 1 operation.

2 to 23. 2 | pause on paragraph 16 simply to undegsco

3 But our focus is mostly going to be orgggaph 8. 3 as I've done with respect to paragraph 15etfeeence

4 There will be some important discussion thae about 4 to the period of 24 hours there, because these

5 paragraph 15 and the operational dimensiahhaw 5 peaking plants that operate on the basidflzour

6 that's relevant to design. 6 cycle. And I note also some of the varioesibility

7 If we have a look again though at parag@gust 7 provisions in paragraph 15, which amount mepkons,

8 to canter through them. So the mandatongdesi 8 or operational latitude.

9 criteria are set out in 8(a) through to (gy é), 9 Mr Chairman, members of the Court, that's
10 (c), (d), (e) and (f) are the subject of ipatar 10 | propose to say about the detail of theseigibns.
11 enquiry by the Court. As you will have sé@m our 11 You're going to hear a lot more about thegiuia
12 Memorial, paragraph (b) is also relevanhto t 12 course. My purpose here is simply to foqus o
13 interpretation of paragraph (a), we say. 13 orientation at the moment, and to refresmuamories,
14 Very quickly, just to run through paragrda): 14 but we will be returning to all of this.
15 "The works themselves shall not be capabl 15 With that said, let me, just in the l@st moments
16 raising artificially the water level in thep€rating 16 that | have for this morning's session, cbamk to the
17 Pool ..." 17 third of the bargains that is at the heathef
18 This is particularly relevant to the issi 18 Treaty: the Western Rivers hydro bargain.
19 freeboard, but it's more widely relevantie t 19 This is where the Western Rivers hydmgyia is
20 philosophy behind paragraph 8, which | wdlire to in 20 located: in Article 1lI, paragraphs (1), €)d (4) of
21 just a moment. 21 the Treaty, which establishes the general-rukt
22 Paragraph (b) provides that: 22 flow, unrestricted use, non-interferencestooage --
23 "The design of the works shall take aotofithe 23 and the exceptions in Article Ill, paragraf®2j¢d) and
24 requirements of Surcharge Storage and SegoRdwer." 24 (4), which look forward to Annexure D. Thengral
25 We then have paragraph (c), which isgtirbe 25 rule, I11(1), NI(2) and 1I(4): let flow, urestricted
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12:52 1 absolutely critical to your task, whicllegbses the 12555 1 use, non-interference, no storage; thepian for

2 calculation of: 2 hydropower and limited pondage in 111(2)(dpan

3 "The maximum [allowable] Pondage ... shatl 3 subparagraph (4).

4 exceed twice the Pondage required for FirmePdw 4 Mr Chairman, members of the Court, | natethe

5 And this is a reference back to the dediniof 5 start of my discussion that these issues, the

6 "Firm Power" in paragraph 2(i). 6 identification of the three interlocking bairga-- the

7 Then we have paragraph (d): 7 peace bargain, the Treaty bargain and theohydr

8 "... no outlets below ... Dead Storade ... 8 bargain -- is central to the interpretativereise of

9 As you will have seen from our written Mamal, and 9 which you are seised. An appreciation of edd¢he
10 as Professor Webb will address in her sulionissthe 10 bargains is required by the general ruleesfty
11 paragraph (d) provision is a headline prowisihich 11 interpretation and the principles of suppletasy means
12 addresses outlets generally, and providesationg 12 of interpretation. It is not simply that gevisions
13 context for the interpretation of paragrafg)sand (f) 13 of paragraph 8 of Annexure D are not herralificealed
14 as well. Paragraph (e) deals with gatethayik; 14 from other parts of the Treaty: it is that thandatory
15 paragraph (f) with power intakes; and theagi@ph (g) 15 design criteria of paragraph 8 are a cogpanmg cog,
16 with special site requirements, which we ttoeéd to 16 in the wider mechanism of the Treaty andoilance
17 address. 17 that was struck between the parties whendigged the
18 Then just very briefly -- as you will mesome more 18 Treaty in 1960.
19 about this in due course, and I think it'thim 19 Mr Chairman, | have got another big samiste part
20 witness statement that's been provided agpaphs 9 20 to go, which | think | will commence tomorramorning.
21 to 11 deal with the provision of informatiorrespect 21 Obviously I'm happy to take any questions yoa may
22 of these design criteria and objection inddwee of 22 have now. But as you will have me back at th
23 concerns about non-conformity. 23 microphone tomorrow morning -- | say thisrtgp own
24 Paragraph 15 deals with the operatigheofvorks, 24 dismay -- you may wish to reflect overnightl@ome
25 and a rather important provision, but focuzed 25 back to me with any more questions on tBist I'm
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12:57 1 happy to take questions on this now beferéreak for 13:.00 1 should be given an opportunity to resgorttis in
2 the lunch break. 2 writing after the hearing. But there is autoent that
3 THE CHAIRMAN: Thank you, Sir Daniel. | don't tik | see 3 we would like to admit there.
4 any questions from the members, but | havequestions 4 | note also, as | mentioned in my subroissi that
5 that aren't substantive really in nature. 5 it has just become apparent this morningttieat
6 One is: this afternoon we do have Mr Shék. 6 Neutral Expert has posted on the website wenighents
7 possible that we use the entire time; it'sides we 7 from the Neutral Expert proceedings. Theypataic
8 don't, and that there is some time left ortabée. 8 documents. India of course is comprehensaeigre of
9 So one question is whether you would wanaite that 9 them, as it was part of the site visit. Buatt's the
10 opportunity to complete your presentation. 10 Neutral Expert's Site Visit Protocol and piness
11 Then the second question is: | think weve going 11 release. We think that it would be helpélyou to
12 to make an application with respect to theudeents. 12 have those on the record, so we would likeda&e
13 SIR DANIEL: Yes. Thank you very much, Mr Chaém for 13 a request to include those as well.
14 reminding me of my fallible memory on the liggtion. 14 Then there is one last point, and thtitas
15 Insofar as the examination of Mr Shatsdus take 15 a number of my colleagues will be making sisbions
16 up the whole of the afternoon, | would benrappy to 16 this week in reference to a number of leg#iarities
17 come back this afternoon to complete the s@dioms, 17 that are in the public domain and are easitessible,
18 and that will keep us back on track, so thamkvery 18 but they're not formally on the record ofséne
19 much for that. 19 proceedings.
20 In respect of the application, let me theay we 20 We had some discussion of preciselyiskise in
21 would be very happy to make this formally and 21 the competence hearing. We have not madpaitation
22 writing. My recollection though is that imet 22 formally to admit these new legal authorjtgsblicly
23 competence hearing we dealt with some ogttigsgs by 23 available legal authorities, into the prodegsl in
24 way of directions from the Chair, once ycwad an 24 reliance, Mr Chairman, on the direction g@it gave in
25 opportunity to deliberate. So in a spirieebiding 25 the competence hearing, where you deterntivadto
Page 113 Page 115
1258 1 a flurry of correspondence, | raise themv.n 13:02 1 the extent that the jurisprudence is énpiblic
2 We made an application for new materiahsch you 2 domain and easily accessible", there shoultbbe
3 granted, and we've put those new materialfnin. 3 "difficulty in not introducing it into the recd
4 respect of one of those exhibits, | think thate is 4 formally". This is at transcript Day 3, pagdine 17
5 an error or an incompleteness in one of théés, so 5 to page 6, line 2.
6 we would like to correct that. That is --drtt seem 6 My question, Mr Chairman, members of tloenCis
7 to have the exhibit reference here, or I'mgathering 7 whether you are content for us to proceedherbasis
8 it. Butit's an article by UZ Alam, "Water fianality: 8 of that direction from the competence hearirigat
9 Mediating The Indus Waters Treaty", and | ithive've 9 where there are legal authorities that atkerpublic
10 put in extracts of a number of pages andmi¢ted to 10 domain, we are simply permitted to make egfee to
11 put in some additional extracts. 11 them -- or whether you will direct us to makfrmal
12 So one question is: do we need to applyriting 12 written application. You might also be happyreat
13 or can we treat this as an application toeoothat 13 my application on my feet here as a formpliegtion,
14 exhibit? 14 but it's not a formal application by referetc
15 Second, there is one new exhibit thaivaeld seek 15 individual legal authorities.
16 permission to introduce, and that is simplypeersight 16 THE CHAIRMAN: Thank you, Sir Daniel.
17 on our part. | think for purposes of Dr Ms'g 17 On all four of those points, we will gpetck to you
18 presentation tomorrow, he would like to ble &b refer 18 in the afternoon with the Court's decisitfryou
19 to a US Army Corps of Engineers regulatorgauce 19 could, in the meantime, provide to the Peemaourt
20 letter of 19 August 2005. This is a publiaailable 20 of Arbitration the number of the exhibit tiyat
21 document. There would be no hardship dabafidia in 21 indicated is not complete and that you'dtitke
22 having that document admitted. We simplyrioaked it. 22 complete; and also the title of the exhigliating to
23 We of course appreciate, both in terms ofCkiairman, 23 the Corps of Engineers, if you could provlu as
24 the Court's directions, but also in termthef 24 well.
25 practice arising from the competence heativai,India 25 SIR DANIEL: We will do so. That in fact, | haitan
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13:.03 1 front of me, but it will be easier to piees them to 14:03 1 We will then allow Mr Shah to makecgrening
2 Mr Schofield, | think. 2 presentation of not more than 45 minutes gphis
3 THE CHAIRMAN: That's fine. 3 evidence-in-chief, in which he can elaboratéssues
4 Okay, then | think we are done for thisniag. 4 from his witness statement, including any sgbsnt
5 SIR DANIEL: Mr Chairman, perhaps | might just sayhis 5 developments since that witness statemenswamsitted,
6 may have been a matter that you've addressiethe 6 and [he] can make use of hearing materialiagl{inis]
7 Registry -- as you've granted permission foiStiah to 7 presentation, subject to the provisions st fa
8 make a presentation, he has requested pesmissbe 8 Procedural Order No. 12.
9 able to make the presentation from the podatamding 9 After that, the Court will examine Mr Shahnd
10 up. And then | believe that there will be 10 following that examination, Pakistan can utale
11 an opportunity for a very brief reorganisatid the 11 a re-examination of Mr Shah, confined toisisees
12 room, so that for purposes of your examinati@ can 12 arising from the Court's examination.
13 be seated, in case he needs to be seated. 13 With that in mind, Mr Shah and Ms Reesif®/ please
14 THE CHAIRMAN: Yes, we understood that that wae t 14 proceed.
15 preference and we have no problem with thaitaach. 15 MS REES-EVANS: Thank you, Mr Chairman. Gooeifbon
16 So we will do that in due course. 16 members of the Court.
17 SIR DANIEL: Thank you very much. 17 (2.04 pm)
18 THE CHAIRMAN: So we will break for lunch and weéll resume 18 Direct examination by MS REES-EVANS
19 at our usual time, which | believe is at@azk. 19 Q. Good afternoon, Mr Shah.
20 SIR DANIEL: Perfect. Thank you very much. 20 A. Good afternoon.
21 THE CHAIRMAN: Thank you, Sir Daniel. 21 Q. Please could you confirm for the Court yalirfame?
22 (1.04 pm) 22 A. Yes. Thank you, Ms Rees-Evans. Thank yauCkairman
23 (Adjourned until 2.00 pm) 23 and the members of the Court. My full nase i
24 (2.02 pm) 24 Syed Muhammed Mehar Ali Shah.
25 THE CHAIRMAN: Welcome back to everyone. | home had 25 Q. And please could you confirm what you havieant of
Page 117 Page 119
14:.02 1 a nice lunch break. 14:05 1 you on the stand?
2 Before we begin with Mr Shah, | wantedhtticate 2 A. Sorightin front of me is a declaration fbetfact
3 to the Government of Pakistan that the Caurt i 3 witness and the PowerPoint presentation wihéch going
4 essentially agreeable on all four of the goihat 4 to make, along with a script and also my stats.
5 Sir Daniel raised before the lunch break. t ®)ahe 5 Q. And that is your witness statement submittegld w
6 exhibit that you'd like to resubmit in a momenplete 6 Pakistan's Memorial, Appendix B?
7 form is agreeable; the new exhibit on the €aifp 7 A. Yes, that's correct.
8 Engineers document, also agreeable; includitize 8 MS REES-EVANS: Thank you, Mr Shah.
9 official record the Neutral Expert documehtst tare 9 Mr Chairman, I'm assuming it's okay togeed on
10 now publicly available is fine; and referetaéegal 10 the basis of the materials that Mr Shah m&é®nt of
11 authorities that are in the public domaiotghout the 11 him?
12 proceedings without them actually being iidence is 12 THE CHAIRMAN: Yes, itis.
13 agreeable as well. 13 MS REES-EVANS: Thank you.
14 There is no need for a more formal apfibo. You 14 Please could you confirm, Mr Shah, wheyloe have
15 can take that as having been decided bydhe.C 15 any corrections to make to your written stegit?
16 SIR DANIEL: Thank you very much, Mr Chairman. 16 A. Yes, two small corrections.
17 THE CHAIRMAN: So we turn now to the testimonyMf Shah. 17 So the first correction is concerningagaaph 71
18 (2.03 pm) 18 of my statement, wherein | said that thedesary of
19 MR SYED MUHAMMAD ALI MEHAR SHAH (callej 19 the meetings of the Permanent Indus Commisgsas
20 THE CHAIRMAN: | would just like to recall that was 20 discontinued after 2018 at a rate of -- se than
21 decided in Procedural Order No. 12 (paragfaphthat 21 twice a year, every year. So while prepaigngny
22 Pakistan may conduct a brief direct exanonadf not 22 oral testimony today, | have gone back dverrécord
23 more than five minutes, limited to introdgcir Shah, 23 of the Permanent Indus Commission and coafirthat the
24 confirming his written evidence, and identifyany 24 frequency of the meetings of the Permanetdn
25 corrections that Mr Shah may wish to make. 25 Commission were disrupted or deterioratecesit®14 and
Page 118 Page 120

33 (Pages 117 to 120)

Trevor McGowan Amended



ARBITRATION PURSUANT TO ARTICLE IX AND ANNEXURE G @& THE INDUS WATERS TREATY 1960

Day 1 -- Hearing on the Merits, First Phase

Monday, 8 July 2024

14:06 1 2015, rather than 2018. 14:10 1 Pakistan.

2 And the second correction is concernirg th 2 All told, | have amassed nearly 20 yeérs o

3 paragraph 73 of my written statement, in whagfain, 3 experience in the field of water resourcesremging,

4 | said in my statement that the frequencyefgeneral 4 and within the framework of the Indus Watersaty.

5 tours of inspection was reduced from everg figars to 5 | set out my experience more fully in parags to 5

6 one per five years since 2018. So the sarsalsa 6 of my written statement.

7 reduced. Rather, | would say that it wouldberect 7 As the members of the Court of Arbitratioe

8 to say that since 2014 to 2019, there has twelgrone 8 aware, my purpose in making this presentagion

9 general tour of inspection. So we should ictamst 9 twofold: first, to elaborate on the issuespreed in
10 the year 2014/2015 instead of the year 2Dt svhen 10 my written statement, before | am handed twgou for
11 the frequency of the general tours of inspeavas 11 examination; and second, to address the @@veints
12 reduced from five to one per five years. 12 relevant to my written statement that wowdd b

13 MS REES-EVANS: Thank you, Mr Shah. | have mhier 13 appropriate for me to address, the develofsbat
14 questions on direct examination. 14 I have already alluded to in my direct exaation just
15 But | wanted to ask, Mr Chairman, whethés would 15 now by Ms Rees-Evans.

16 be a good opportunity for Mr Shah to give the 16 As you will recall, my written statemésin part
17 declaration foreseen in paragraph 1 of Proe¢®rder 17 a statement of expert opinion describing ¢hevant
18 No. 12, to cover the evidence that he hagjusn by 18 parts of the Treaty and in part a withesgstant of
19 way of direct examination, before proceedmnfis 19 fact, addressing the gap between what wasdetl by
20 presentation. 20 the Treaty and how the Treaty has operatpdhittice.
21 THE CHAIRMAN: Yes, itis. 21 My presentation is divided upon the samesline

22 In accordance with Procedural Order 12 at 22 Slide 2. So in that respect, my presemtavill

23 paragraph 4.1.1, prior to you giving evidehege 23 take the structure now shown on the slideded into
24 before the Court, we are to administer tiwadation 24 Six topics.

25 that | believe you have before you therehenpodium. 25 I will be brief on the first topic, of averview

Page 121 Page 123
14:08 1 So if you could read that out now, | woloddvery 14:11 1 of the Indus Basin and the Indus Wateesfir since my

2 grateful. 2 first presentation to the Court outlined thissees,

3 MR SHAH: Thank you, Mr Chairman. 3 and the Court will by now be familiar with the

4 I solemnly declare upon my honour and ciense 4 On the topics other than my final topigi's

5 that | shall speak the truth, the whole tratid 5 frustration of the Treaty provisions, | exjgresy

6 nothing but the truth. 6 expert opinion in my oral testimony. On topit of

7 THE CHAIRMAN: Very good. Thank you, Mr Shah. 7 India's frustration of the Treaty provisioos,which

8 Then, Ms Rees-Evans, if you're completesh we 8 | will spend some time as part of my presémat

9 will proceed to your presentation. 9 I will be presenting statements of fact, adsirgg my
10 MR SHAH: Thank you, Mr Chairman. Can you pledisplay 10 views and experience on how the Treaty ikingrin
11 the PowerPoint presentation slides, yesus@a 11 practice.
12 (2.09 pm) 12 Slide 3. | begin with a brief introdwstito the
13 Presentation by MR SHAH 13 Indus Basin and the Treaty.
14 MR SHAH: Thank you, Mr Chairman, members of@ueirt of 14 Mr Chairman and members of the CourtTileaty is
15 Avrbitration. So | would like to invite yoattention 15 concerned with the waters of the Indus systerivers.
16 on the first slide of my PowerPoint preséoitat It is 16 It identifies six rivers that make up theuagystem
17 an honour indeed to appear before you agamaember 17 of rivers in the Indus Basin for the purpaskthe
18 of Pakistan's delegation in these proceedings 18 Treaty. It divides these rivers into twoups: the
19 | have been Pakistan's Commissionenfiud Waters 19 Eastern and the Western Rivers.
20 since 9 February 2018, prior to becomindRBaw, 20 The Eastern Rivers comprise the RaviBees and
21 | worked as a water resources engineeralifiga as 21 the Sutlej, whereas the Western Rivers aréntius,
22 a water resources engineer in the year 2004, 22 the Jhelum and the Chenab. Each of thess flrough
23 a master's degree in water resources engigdem 23 India, or Indian-administered Kashmir, armhvé in due
24 the Centre of Excellence in Water Resourcggrgering, 24 course into Pakistan, before emptying inéo th
25 University of Engineering and Technology, duagh 25 Arabian Sea.
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14:13 1 A further major tributary of the Indssstem of 14:16 1 and the Commission will endeavour to restie

2 rivers is the Kabul River, which rises in Afgtistan 2 questions by agreement.

3 and then eventually joins the River IndusakiBtan. 3 Slide 8. Article VII of the Treaty recarthe

4 It is not regulated by the Treaty, however. 4 parties' intentions to cooperate to the fulagent

5 Slide 4. The Treaty is made up of thneecgpal 5 possible. While the intention to cooperaferred to

6 components: the preamble, twelve articles and 6 in this provision applies to both partiesmiost

7 eight annexures, Annexures A to H. Thesdisiesl on 7 circumstances successful implementation oTtkaty

8 this screen and the following slide, and aagaaph 13 8 depends upon action taken -- or, for thatenatiot

9 of my statement. 9 taken -- by India, as the upstream riparian.

10 Slide 5. As the Court will well know hgw, among 10 The nature of the cooperation requirddiéen the
11 the annexures, the most important for prgaanuoses 11 parties is set out in Article VII(1). Thexee several
12 is Annexure D, which sets out detailed piionis 12 important aspects to this cooperation. hiqaar,

13 regulating the generation of hydroelectrizgoby 13 Article VII(1) records the parties' "intertito
14 India on the Western Rivers. | will retuorthis in 14 co-operate, by mutual agreement”, to achiev@ptimum
15 the second half of my presentation today. 15 development of the rivers.

16 Before doing so, | now turn to elaboatighe 16 This extends, under subparagraph (cpdperation
17 provisions of the Treaty relevant to twola tommon 17 "in undertaking engineering works on the RiVe
18 themes that permeate it: (1) the requirenants 18 defined in the Treaty. As | said in my veitt
19 cooperation and transparency; (2) the impoeaf 19 statement, this provision is very broad iopsc
20 information-sharing. 20 Slide 9. I will now address the impodaiof
21 Slide 6. Turning first to the requirerneh 21 information-sharing under the Treaty. Thkgaltions
22 cooperation and transparency. 22 set out in the Treaty in relation to inforroatsharing
23 One of the central principles of the Tygthe 23 lie at the heart of the Treaty and the psirtie
24 preamble recognises the commitment by beth th 24 obligation to cooperate. Both parties ardeun
25 parties -- so that is Pakistan and Indibat the 25 an obligation to share information.

Page 125 Page 127
14:14 1 Treaty be implemented "in a spirit of gedidand 14:17 1 Slide 10. So | set out in my stateraemumber of

2 friendship” and in a cooperative spirit. Hermanent 2 examples of information-sharing obligationgemthe

3 Indus Commission has a critical role in tleispect. 3 Treaty. They are listed on this slide. Tadgiress

4 As Article VIII(4) states: 4 a range of matters arising from the manageamaht

5 "The purpose and functions of the Commisshall 5 utilisation of the Indus Rivers.

6 be to establish and maintain co-operativengements 6 Article VII(1)(a) recognises the importaraf

7 for the implementation of [the] Treaty, [amdjpromote 7 hydrological observation, and provides for

8 co-operation between the Parties in the dpugbnt of 8 information-sharing in relation to it.

9 the waters of the Rivers ..." 9 Article VI(1) provides for the regular éxenge of
10 As part of that function, the Treaty plac 10 data with respect to the flow in and utiizaiof the
11 extensive information-sharing and cooperation 11 waters of the rivers. It provides that eaatty must
12 responsibilities on the parties and thejppeetve 12 collate certain data on a daily basis, asusmit it
13 representatives, the two Commissioners. eTaesset 13 monthly to the other party.

14 out in Article VIII of the Treaty. 14 The provision of the data envisaged kickrVI(1)

15 Slide 7. The key responsibilities of @@mmission 15 enables both parties to ascertain the ngiatedrn of

16 include, most notably, the obligation to litatie 16 flows. It also facilitates monitoring ofeations to

17 general and special tours of inspection;eetm 17 the natural flows of these rivers, includamy

18 "regularly"; to "report on its work", and suib its 18 significant extractions of water from theeriflows,

19 reports to the two Governments of Pakistahliadia,; 19 for example as a result of interventionshigydther

20 and overall, to "promote cooperation”. 20 party. This information is particularly inment for

21 The Commission also has an importantinole 21 Pakistan, as the downstream riparian.

22 relation to the resolution of disputes --tor, 22 Article VI(2), Chairman and members @& @ourt,

23 paraphrase the Treaty, "questions which haseeen 23 enables a party to request further data abeut

24 the Parties" -- under Article IX. The Comsids is the 24 hydrology of any of the rivers, or the camralhe

25 first forum in which such questions must kensined, 25 reservoir operations connected with thesgsjwvhich
Page 126 Page 128
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14:19 1 is not expressly addressed in Article WI1(1 14:22 1 Annexure D, hydroelectric plants in opgerabr under

2 Snow and rainfall data are a good examwipilee 2 construction as on the effective date beirgairthe

3 type of data that are not specifically enveshon 3 four categories of the hydroelectric plantswa saw

4 Article VI(1), but could be requested by atpander 4 just on the previous slides. Third is concggrthe

5 the second paragraph of Article VI. An exasngflwhen 5 information-sharing under paragraphs 9, 12lshadf

6 Pakistan requested rainfall data from Indisetsout 6 Annexure D, new run-of-river plants. And fiyithe

7 in my predecessor's letter of 31 May 2017 ctvis at 7 information-sharing under paragraph 19 of Awmme D,

8 Exhibit P-0567 and is in your core bundleloh't 8 concerning the small plants.

9 propose to take you to it for now. 9 The information-sharing under paragraphad6 of
10 Paragraphs 5 and 6 of Annexure B setertiin 10 Annexure D is addressed in my statementragpaphs 54
11 information which Pakistan must provide tdignon 11 to 57, and information-sharing relating tamlants
12 an annual basis, where the waters of theEeRivers 12 is addressed at paragraphs 67 to 68. fauills in
13 are being used for agricultural use, as pddn 13 this presentation on information-sharingeispect of
14 Annexure B to the Treaty. To the best ofkmgwledge, 14 planned interference with the waters aneletion to
15 Pakistan has provided this information asired since 15 new run-of-river plants, which are of mosedi
16 1960, without fail. 16 relevance in the context of the present dispu
17 Article IV(8) imposes an obligation ofnsmunication 17 Slide 15. The term "interference with thaters"
18 on both India and Pakistan in relation topghavision 18 appears in a number of places in the Treamgt
19 of information about extraordinary dischargewater 19 notably in Article Il, subparagraph (2) andide I,
20 from reservoirs and flood flows which mayeaffthe 20 subparagraph (2), regarding the Easternhren@/estern
21 other party. This information should be caminated as 21 Rivers, respectively, and Atrticle VII(2), exding
22 far in advance as practicable. This is &qaarly 22 plans to construct engineering works onithes.

23 important provision for Pakistan, as dowrsstre 23 Chairman, members of the Court, Article |
24 riparian. | will return to this provisiontéa in my 24 paragraph (15) defines the "interference thi¢h
25 presentation, in relation to one of the tpdates 25 waters" to mean "Any act of withdrawal [oftesd’ or
Page 129 Page 131
14:21 1 | wish to make to my written statement. 14:24 1 "Any man-made obstruction to [the] flovii feater] which

2 Slide 11. In addition to the more general 2 causes a change in the volume ... of the faikyof

3 information-sharing obligations under the Tyeaome 3 ... water[]" which is other than "insignifidsand
4 of which | have just highlighted, there argoal 4 incidental”.

5 extensive information-sharing obligations odid in 5 An obvious example of an activity that ebcause

6 relation to its use of the Western Rivers for 6 interference with the waters is the constouctivork of

7 hydroelectric power generation. These angken 7 a new run-of-river hydroelectric plant.

8 Annexure D of the Treaty. 8 The obligations to share information ie #vent of

9 Slide 12. As the Court will recall, Anneg D 9 planned interference with the waters are seino
10 addresses four categories of run-of-riventglashown 10 Article VII(2) of the Treaty. It requiresdia to
11 now on the slide. Information-sharing liethe heart 11 consider whether any planned engineering swaduld
12 of Annexure D, again, in relation to eaclthef four 12 cause interference with the waters. It reguindia
13 categories of plant. This is critical toumesthat 13 to consider whether such interference wotittt
14 Pakistan can check that the design of a pegpo 14 Pakistan materially. If it so considers,idnd under
15 run-of-river plant meets the applicable resmients. 15 a general obligation to notify Pakistan sfdtans.

16 In turn, the provision of information enabiRekistan, 16 It must supply available information to ermaBhkistan
17 if necessary, to object to such designs. 17 to assess the nature, magnitude and efféioe ofork.
18 Slide 13, which is concerning the 18 And importantly, Mr Chairman and memhrthe
19 information-sharing in relation to plannedkeo And 19 Court, if certain works would cause intenfer, but
20 now | move to slide 14. 20 India considers that such interference waoldaffect
21 So what does the Treaty require in i@fetid 21 Pakistan materially, Pakistan can still retjdata
22 planned works? There are four main aspedtss. 22 from India, and it can request data regartlirg
23 First, information-sharing in the event airpied 23 nature, magnitude and effect of the workpeting to
24 interference with the waters, under Articl¥(2). 24 the second sentence of Article VII, paragr@h
25 Second, information-sharing under paragraprsd 6 of 25 So India is therefore, once again, under
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14:26 1 an obligation at the planning stage tgkluPpakistan 14:29 1 result in a material change in the infdramawhich was
2 with information regarding the planned intezfeces. 2 previously provided to Pakistan, whether tefarafter
3 The only constraints on the data which mugirbeided 3 the plant comes into operation, paragraplsé@nd,
4 to Pakistan in such cases are that the dataitable 4 where it has been necessary for India to @arry
5 and that it would enable Pakistan to assessdture, 5 repairs or alterations in the event of an eerecry,

6 magnitude and effect of the work. 6 like in paragraph 13. So even immateriarattens
7 I turn now to information-sharing undern&msure D. 7 must be communicated to Pakistan, albeitttiegt do
8 Part 3 of Annexure D lays down restrictiongtom 8 not have to be communicated before being nedie,
9 design, operation and construction of newafiriver 9 paragraph 25.
10 plants. It also sets out India's obligatimnprovide 10 Slide 18. The architecture of informati&haring
11 data to Pakistan in relation to its desidrsuoh 11 under Annexure D, as | said before, enaldé&sstn to
12 plants. 12 check that the design of India's proposeebftniver
13 There is an extensive list of informaisiraring 13 plant meets the applicable requirementsiénd,
14 requirements on India as regards its useeof t 14 necessary, to object to such designs.
15 Western Rivers for the purposes of the g¢ineraf 15 Paragraphs 10 and 11 of Annexure D ddffieevay
16 hydroelectric power. The most relevant neguénts for 16 that disagreements regarding India's proposed
17 present purposes are found in paragraphs&nd 13 of 17 construction of a new run-of-river plant shidee
18 Annexure D. These are the provisions appkce new 18 resolved. Pursuant to paragraph 10, Pakistan
19 run-of-river hydroelectric plants. 19 three months to identify and communicateabjgctions
20 Slide 16. Paragraph 9 of Annexure Dtitles 20 which it might have in relation to the infation
21 India's obligation to share information abitiet design 21 received from India under paragraphs 9 ort8,
22 of any new run-of-river plant on the WestRivers. As 22 two months in relation to any objectionsiaggrom
23 paragraph 9 explains, the purpose of this 23 information received from India under paragra?2.
24 information-sharing is: 24 Where Pakistan raises an objection, paradraph
25 "To enable Pakistan to satisfy itselt tha 25 applies. And in that case, either party prageed to
Page 133 Page 135
14:27 1 design of a Plant conforms to the critarantioned in 14:30 1 have the question resolved, in accordastbethe
2 paragraph 8 [of Annexure D to the Treaty] ..." 2 dispute settlement provisions of Article IX.
3 There are five categories of informatioat tmust 3 Slide 19. 1 now turn to my final topiadia’s
4 be supplied by India. They are defined in éqtix || 4 frustration of the Treaty provisions. As pafrthis
5 to Annexure D. They are: (1) the locatiorthef plant; 5 topic, | will provide my views and experiermehow the
6 (2) the hydrologic data; (3) the hydraulicadd#) 6 Treaty has been implemented in practice, @advays in
7 particulars of design; and (5) general infdioma 7 which India's failure to comply with the terofsthe
8 The Treaty requires India to provide this 8 Treaty has eroded the effectiveness of thertesion
9 information to Pakistan at least six monthadmance 9 and the Treaty itself. In this respect, I wé
10 of the beginning of construction of river ker 10 setting out the two updates that | have toamitfen
11 connected with the plant. However, as largd in my 11 statement, based on recent developments.
12 statement, India's practice is to delay togigion of 12 Slide 20. Turning first to the impactiodia's
13 such information, as opposed to being preslgti 13 conduct on the functioning of the Permanedus
14 transparent. It does not give the Commisad@guate 14 Commission.
15 opportunity to examine the question which may 15 As | see it, there have been four maiysvia which
16 potentially arise out of the information ibpides. 16 India has impeded the function of the Comimisi
17 So in my view, this has been one of the ingmr 17 recent years: (1) through a reduction iméteire and
18 contributing factors in the differences @pdites that 18 frequency of the Commission meetings; (Qugh
19 have arisen between the parties. 19 a dramatic reduction in the frequency ofgéeeral
20 Slide 17. Paragraphs 12 and 13 of AmeeRualso 20 tours of inspection; (3) through ignoringpooviding
21 impose a continuing obligation on India tmfsh 21 spurious excuses for failing to facilitatespl tours
22 information to Pakistan in the event of ahgirges in 22 of inspection; and (4) through frustrating th
23 the information previously provided to Padist 23 resolution of questions at the level of the
24 This is required in two cases: firsgrify 24 Permanent Indus Commission.
25 proposed design alterations to a run-of-nent 25 Slide 21. Commission meetings must lie he
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14:32 1 regularly, and at least annually, undeagraph 5 of 14:36 1 review and modify the Treaty accordingittcle XlI,
2 Article VIII of the Treaty. Since the Treaptered 2 paragraph 3.
3 into force, the Commissioners have been ngetin 3 A few days later, on 10 June, The Timesdia
4 regularly, twice a year, almost every yeahisT 4 reported that "India may host a Pakistan deileg this
5 practice was discontinued around 2015/2016etgs 5 month for a meeting of the Permanent Indus i@wsion"”,
6 are limited to just once a year, and lastmate than 6 and that "The 2 countries are currently irckoto
7 two days. Meanwhile, India is engaged in nidEs 7 finalise the dates for the proposed visitim third
8 construction on the Western Rivers than egéarb. 8 week of this month"”. That is at Exhibit P-57This
9 | cited correspondence in footnote 5 ofvanigten 9 came as a surprise to me, as | had hearchgdtiom
10 statement showing the most recent examgiewfindia's 10 the Indian Commissioner formally through espondence
11 conduct has led to the parties' failure td hegular 11 to suggest that he was ready imminently td tie
12 Commission meetings on at least an annual.bas 12 119th meeting of the Commission.
13 The last Commission meeting was helddial at the 13 Still no dates have been agreed for 1®¢hl
14 end of May 2022. Two months later, | wraterty Indian 14 meeting. The annual report for the year il 2023 to
15 counterpart to propose dates in August arayanda for 15 31 March 2024 has still not been finalised.
16 the 119th PIC meeting, to be held in PakistEmat is 16 Slide 23. The practice of undertakingagal tours
17 in Exhibit P-0218. 17 of inspection pursuant to Article VIII(4)(eas also
18 | received no response. And | wroteragathe 18 fallen apart, and is no different from theyious
19 beginning of September 2022 emphasisingttiats 19 situation of the meetings of the Commission.
20 essential to meet frequently to resolve thistanding 20 General tours of inspection used to happe
21 issues. That is in Exhibit P-0219. | ongaila urged 21 frequently, even multiple times per yeare Th
22 my counterpart to indicate dates in Octolg@2Xor 22 Commission used to inspect at least oneroetmes
23 holding the 119th meeting. 23 two rivers every year, so that over five gaawould
24 In the face of ongoing silence from Indiarote 24 visit each river in the Indus Basin. Howeedter
25 again in mid-November 2022, which is at Eithi#0220; 25 2014 and 2015, there has only been one deoaeraf
Page 137 Page 139
14:34 1 in May 2023, which is at Exhibit P-0328da 14:38 1 inspection, and that tour was conductédir9.
2 February 2024, which is at Exhibit P-0329. 2 My predecessor and | sent multiple lettersur
3 It is in this respect that | would likegmvide 3 Indian counterparts in an attempt to perstiaei® to
4 the first update to my statement. 4 fulfil India's obligation under the Treaty aaliibw us
5 Slide 22. After two years of silence fromdia in 5 to carry out the tours of inspection. Forregke, in
6 the face of my requests to fix the date ferth9th 6 my letter of 5 June 2018, which is at ExhiD184,
7 PIC meeting, | wrote again to India on 29 Nag4. 7 | observed that tours of inspection stoodugised
8 That is at Exhibit P-0568. 8 since the last four years -- that is Septeraba4 --
9 India’'s failure, Mr Chairman and membérthe 9 despite Pakistan's various requests.
10 Court, to agree dates for the 119th PIC mgetieant 10 In my letter of 9 July 2018, Exhibit P8%]
11 that the Commission had not finalised thesahreport 11 | observed that the Commission had not uakient "any
12 for the year starting from 1 April 2023 amtlieg at 12 Tours of Inspection either General or Spemidboth
13 31 March 2024. Such annual reports are lysual 13 the sides of the Indus Basin", and thatwiais
14 finalised and signed during the annual mgstofi the 14 "an unprecedented state of affairs”. | ersiged that:
15 Commission. My 29 May letter was thereforeatiempt 15 "Holding of Meetings and Tours of Inspettare
16 to seek to finalise the annual report ovesibm 16 considered to be one of the main indicatbfthe
17 because we were not being allowed to mebedevel 17 successful] implementation of the Treaty; disyuption
18 of the PIC. 18 [to them, | said] ... would lead to beliekattthe
19 The Indian Commissioner responded on 8§ R024. 19 implementation of the Treaty has become s&ld..
20 That is at Exhibit P-0569. Instead of ofigrany 20 [and would therefore be] a very serious maite
21 dates for the 119th PIC meeting or indicativegindian 21 concern [to Pakistan]."
22 Commissioner's comments on or agreemenetarthual 22 India subsequently proposed a generalfou
23 report, a draft of which was shared by mé Wwim, 23 inspection that has been scheduled to talce @n the
24 Mr Pal referred only to India's notices t&iB@n to 24 River Chenab in October 2018. lts letteatis
25 enter into government-to-government negotistio 25 Exhibit P-0190. India claimed that localctiens
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14:39 1 necessitated the postponement. Indiagubstly 14:43 1 effort to settle disputes promptly. Uhioately, as
2 postponed, yes. So this was concerning tegppoement 2 you can see from the table on the slide, wpiokides
3 of their communicated date of the tour of éxon in 3 eight different cases concerning the time twinas
4 October 2018. 4 consumed in the resolution of the disputespare are
5 | expressed my disappointment in my resparf 5 still lingering, efforts to settle have beanfrom
6 28 September 2018 and asked for the tour to be 6 prompt.

7 rearranged as soon as possible. My lettr is 7 The parties' dispute over the KHEP hasdsfor
8 Exhibit P-0192. 8 several years now. Their dispute over Wilarage
9 The general inspection of the Chenab Basatly 9 has lasted even longer. Disputes over trer 6iRPS,
10 took place at the end of January 2019, aatd-émains 10 like Dul Hasti and Baglihar, have taken deeryears
11 the last general tour. So it lasted just ftays, and 11 to resolve.
12 related only to certain sites and works @enGhenab, 12 India attempts to buy time and procrastitoy
13 as detailed in Exhibit P-0201. 13 avoiding holding regular meetings and regulars of
14 Our inspection of three out of the folER4$ we 14 inspection; and as | will go on to explairthia next
15 looked at during the inspection -- that & dam sites 15 part of my presentation, it has also dorlgysfailing
16 of Ratle, Lower Kalnai and Baglihar Dam itsehll 16 to provide data in a timely manner. Thestdshave
17 took place within the space of a single dBlye 17 intensified over the past decade.
18 correspondence on this matter is detailed in 18 Slide 25. | now turn to the second wawhich
19 paragraphs 26 to 27 of Pakistan's explanatate/on 19 India's conduct has frustrated the functigihthe
20 site visit correspondence for the KishenganghRatle 20 Treaty; that is, by its approach to its
21 Hydroelectric Plants 2014 to 2023, sent éoGburt on 21 informing-sharing obligations beyond Artisél.
22 9 May 2023. 22 Mr Chairman and members of the Couriglad
23 Article VIII(4)(b) imposes a separateigéation to 23 failure to provide timely information to Psten
24 undertake promptly, at the request of either 24 regarding the design of a new run-of-rivedrbpower
25 Commissioner, a tour of inspection, or whatoall 25 plant is one of the main reasons why disphags
Page 141 Page 143
14:41 1 a "special tour of inspection”. India bagery poor 14:44 1 arisen under the Treaty. Part of theoreés this is
2 record in relation to these inspection requagain. 2 that by the time India shares any informatidth
3 Even when such tours have taken place, Pakistsnot 3 Pakistan about the construction of a new mgarthe
4 always been able to properly inspect the site. 4 Western Rivers, its design is already far adgd. In
5 recent years, my requests for inspections éitver 5 some cases, the preliminary works, such astreation
6 been ignored by India or been met with sperexcuses 6 of access roads, stockpiling of constructiaemal,
7 again to avoid inspections taking place. 7 construction of contractor camps, et cetees; be
8 Pakistan detailed such requests in thiaeafory 8 substantially completed. And essentially dndélays
9 note to which | just referred. In that n&tekistan 9 providing Pakistan with information until & in
10 observed that | sent 16 letters to the Indian 10 a position to present a fait accompli, oearn
11 Commissioners between 30 May 2019 and 18Nbee 2022, 11 fait accompli, if | may say so.
12 seeking access to the KHEP in accordance with 12 There are two main problems with the yizla
13 Article VI1I(4)(d) of the Treaty. 13 provision of information. First, it leaveakistan,
14 The only time | received an answer ts thpic 14 and the Commission itself, with very limitéde to
15 from the Indian Commissioner was during nmegstiof the 15 discuss that information with India.
16 Commission. In that context, he has claithatthere 16 Second, even if India generally consitleas
17 is no hesitation on India's part to have ingstand 17 Pakistan has valid concerns about the delsidia,
18 tours, and that's it. 18 refuses to consider any of Pakistan's coragith
19 Despite repeated requests, there haverioee 19 an open mind. This is because at the stagbieh
20 inspections, general or special, since 20t@& PCIW's 20 Pakistan objects, the whole constructiondidieehas
21 request for a special tour of inspectiorhef t 21 already been agreed and things have movediitr By
22 Kishenganga Hydroelectric Plant has beenipgmsihce 22 that point, changes in the design will ineohuge
23 2014. 23 additional construction costs, and for thatter,
24 Slide 24. Article VIII(4)(b) makes itedr that 24 other similar issues.
25 one of the functions of the Commission istike every 25 In short, India's own conduct in failiregprovide
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14:46 1 timely information reduces the chance tiat 14:49 1 is not on the record, but Pakistan woelthdppy to
2 Commission will be able to reach agreemetiat Tomes 2 share it with the Court.
3 at the detriment not only of Pakistan, bub aisthe 3 Under Article VI(2), each party is entitle
4 Treaty and its spirit. 4 request any data relating to the hydrologgefriver,
5 I am firmly of the view that the partidwsld be 5 to canal or reservoir operation connected thigh
6 afforded an early opportunity to consider infation 6 rivers, or to any provision of this TreatyheTother
7 and start engaging with each other, evepibgect 7 party is required to supply that data, togkient
8 might not ultimately go ahead. One of themmaasons 8 that these are available.
9 for this view is that certain aspects of theign of 9 In 2007, for example, when | was a teciiradvisor
10 a river plant which are fixed at an earlygsta the 10 to Pakistan's then Commissioner, Pakistamestgd
11 design process can generate substantiabpfint 11 information about sediment concentrationsu ¥an see
12 contention. 12 that at Exhibit P-0058. This is one of §yeet of
13 Sharing information at an early stageldeasure 13 data related to the hydrology of the riviedia has
14 that Pakistan would not be caught by surpirédere 14 never provided this information to Pakistan.
15 construction of river works is due to comneenm my 15 Article 1V(8) requires India to providal®stan
16 opinion, information needs to be received mesrlier, 16 with information regarding flood flows as faradvance
17 and not just six months before the beginoiripe 17 as practicable, in order to enable Pakistatetermine
18 construction of the river works connectechwlite 18 the likely impact of the flood and to makeparations
19 plant. | believe that were India to accéfs view 19 to mitigate the flood damages.
20 and cooperate more openly, there would bértass 20 The obligation to communicate flood imfiation
21 scope for discord. 21 under Article 1V(8) has been the subject of
22 Another factor that contributes to th@&inment of 22 correspondence with the ICIW in recent ye#trshows
23 the Treaty's functioning is that the inforimathat is 23 the change in India's approach to cooperatioler the
24 ultimately provided by India under paragrmnd 24 Treaty over the years. And when | say "thenge ...
25 Appendix Il of Annexure D for new run-of-rivelEPs is 25 over the years", | would like to refer to @9&hen the
Page 145 Page 147
14:47 1 not sufficiently detailed to enable Palisto satisfy 14:50 1 Commissioners for India and Pakistan edterto
2 itself about the conformity of the design witile 2 an agreement on the supply of flood infornrgtighich
3 criteria set out in paragraph 8 of Annexur® Ehe 3 is called the 1989 Flood Agreement. Thidis a
4 Treaty. Again, this compromises the Treatpitity to 4 Exhibit P-0331.
5 minimise conflicts between the parties overuke of 5 The 1989 agreement was subsequently rehevezy
6 the waters. 6 year for the following two decades, almost. |
7 As | already explained, the purpose ofchetVI of 7 established detailed arrangements for théegad
8 the Treaty is to ensure that the parties exgddata 8 share advanced information about river floetsveen
9 on a contemporaneous basis, and where redunsthe 9 July and October. The practice remainedasbntil
10 other party. India does not comply with thes 10 the year 2001 initially.
11 requirements also. 11 In 2001, the Indian Commissioner modified
12 The information received from India under 12 a certain extent, the 1989 agreement arrasgsnby
13 Article VI(1) is usually incomplete. | hapeovided 13 excluding information regarding the inflowslaoutflows
14 some recent examples in Exhibits P-0571, 2:0B-0573 14 and water levels of Bhakra and Pong Daméestitlej
15 and P-0574. Those exhibits are all letteas ltsent 15 and Beas Rivers respectively. That modéieedngement
16 to my Indian counterpart between 2021 an@202 16 remained in place until 2018, however, agplaned in
17 highlighting all of the data that were notiatly 17 my letter to India of 3 July 2020, which s a
18 provided and requesting that the missing lbata 18 Exhibit P-0346, and on page 2 of that thragefetter.
19 provided. 19 In 2019, India refused my request tomesthe
20 In the course of finalising my presewoiatio you 20 supply of flood information according to @89
21 today, India has just responded to the dirhhese 21 agreement and Article IV(8). Since 2019jdritas only
22 letters, dated 11 March 2021, which is abP1Qand 22 provided flood information to the extent that
23 now, three years on, has purported to praviele 23 considers there to have been an extraordmantity
24 missing data referenced in that and my sulesedetter 24 of flow. That information is not providedrieal time
25 of 11 June 2021, which is at P-0572. Ind&sponse 25 again, and the delay could in some circunasstabe
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14:52 1 significant, even leading to loss of tfedamage to 14:55 1 an emergency endangering the HEP. Moreand as
2 property, particularly in the rivers where éenot 2 I have said, no formal notification of thesthing was
3 receive flows, and those are the Ravi ancthikej, 3 given to Pakistan. The flushing operation thasefore
4 where the populations have already encroatiged 4 in plain disregard of Article I[ix] of the 187
5 floodplain because of non-availability of flaw. 5 Agreement on Salal.

6 As | explained to the Indian Commissianer 6 Slide 28 is concerning my concluding remarSo

7 a letter of 3 July 2020, at Exhibit P-0346] an its 7 I would like to say a couple of words by wdy o

8 page 2, the result of India's decision to jol®v 8 conclusion to my presentation.

9 information only on discharges India considere 9 Mr Chairman and members of the Courtyietepent
10 extraordinary deprives Pakistan of its righteceive 10 many years involved with the issues concerthie Indus
11 information and creates a risk of flood daesag 11 Waters Treaty. | believe in the Treaty abdlleve in
12 Pakistan, because Pakistan has been lefhaitiption 12 its mission. It has prevented conflict betw®akistan
13 in terms of configuring its response on thsi®of the 13 and India, two nuclear armed states, oveewaghts
14 advance information concerning the floodkisTs 14 in a part of the world where water is scaace]

15 contrary to the overall spirit of goodwilldan 15 becoming scarcer.

16 cooperation under the Treaty, and also aceptd the 16 It has been a source of grave concemetthat

17 provision which is at paragraph 8 of Artible 17 since the end of the Kishenganga arbitration,

18 Slide 26. | wish at this juncture to make 18 cooperation under the Treaty has begun terfalt is

19 second and final update to my statement coimce 19 my evidence to you that India is not compgyivith the

20 a recent flushing operation that took plackdia, 20 provisions of the Treaty in terms of coogeraand

21 which risked serious downstream consequdoces 21 coordination, and it is calling into questtbe

22 Pakistan. 22 functionality of the Treaty and the Permariedts

23 On 28 May 2024, India carried out a fingh 23 Commission itself.

24 operation on the Salal Hydroelectric PlanthenRiver 24 I am not here to make political or leg)|uments

25 Chenab, which you can see on the slidesist@akound 25 to you; that will be for Pakistan's Deputyefgand the
Page 149 Page 151

14:54 1 out about the operation from the publiorses, 14:57 1 counsel team. | can merely give evideisc® what |,

2 including a video report from JKUpdate, whistat 2 as Pakistan's Commissioner, have observed.| Aave

3 Exhibit P-0575, which | have included in tfidesand 3 observed a failure of India to comply with its
4 which | would invite you to view. 4 obligations under the Treaty. Were | notriandit to

5 As | wrote in my letter to India of 28 Maat 5 your attention, | would be remiss in my dubyhto my

6 Exhibit P-0576, not only did India fail to sha 6 country and to the Treaty, to which | haveates

7 information with me about the extraordinafgases 7 a large part of my professional life.

8 from Salal HEP, pursuant to Article IV(8), tté 8 Thank you, Mr Chairman and members ofQbaert.

9 operation itself is prohibited. The reasory\tlis 9 THE CHAIRMAN: Thank you very much, Mr Shah, fanyr
10 prohibited is not because of the Treatyfitpelrhaps. 10 presentation. | believe we transition nowuestions
11 However, Salal is the subject of a specistement 11 from the Court, but | believe we are takingsy short
12 between the two states of India and Pakisthith is 12 break to perhaps rearrange things, so thaet3o be
13 at legal authority PLA-0053. 13 seated while we are asking those questions.

14 Mr Chairman, if you may allow me to mareto the 14 So why don't we proceed in the next fanutes to

15 next slide -- that is slide 27 -- Articlex(iof the 15 do that, and the Court will consider the tjoes it

16 1978 agreement is on the slide. It provitdas 16 wishes to make. (Pause)

17 "The Dead Storage shall not be depletedp in 17 SIR DANIEL: Mr Chairman, would you like to jugive the
18 an unforeseen emergency endangering thg séitsie 18  witness an admonition that he is sequestecettat it

19 earth or the concrete dams." 19 is quite clear on the record?

20 And that is concerning the Salal Dam. 20 THE CHAIRMAN: Yes. So since we are going toateprom
21 "In that event, India shall give immediat 21 the room, Mr Shah, | think you know that yoe to be
22 information to the Government of Pakistathefnature 22 sequestered, which means you shouldn't femtaat with
23 of the emergency ..." 23 counsel or representatives from Pakistdreliéve

24 The recent flushing of Salal was undemaiior 24 there's even a separate room for you to,gbrieed

25 sediment management purposes. This is yladtl 25 be. But | hope you will follow that admoaiti and
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1459 1 we will see you in just a few minutes. 15:11 1 to perform two or three main functions.
2 (259 pm) 2 The first function is to forecast on teasonal
3 (A short break) 3 basis the water availability, like the crogpseason
4 (3.08 pm) 4 water availability. So in Pakistan we haveegally
5 THE CHAIRMAN: Alright, Mr Shah, | think we havearranged 5 two cropping seasons: one is the winter ceagan,
6 the furniture and we are now back in sesshayain, 6 which we call the Rabi season; and the suncrogr
7 thank you for your testimony. 7 season, which we call the Kharif season. (8ingl
8 At this point in the process, we will peed with 8 these two cropping seasons, the model basicall
9 questions from the members of the Court, arlat 9 forecasts the water availability on the batibe
10 regard I'll begin with Dr Blackmore. 10 snow cover and the anticipated rainfall, e as the
11 Questions from THE COURT 11 water which is available in the storage reses, and
12 DR BLACKMORE: Thank you, Chairman. 12 that water availability is distributed atdean
13 Just for my clarification, | just wantecknow 13 a ten-day interval during the coming cropggagson.
14 what the 1978 Salal treaty with -- is it @& How 14 Once that is done -- so that model biygica
15 do you pronounce it? 15 I would say, apportions or, | would say, cdies, as
16 A. Yes, Salal Hydroelectric Plant. 16 per the apportionment defined in the Waterotd,
17 DR BLACKMORE: Yes. So what is that treaty amder what 17 the water during the coming crop seasonetéahr
18 umbrella does it exist? 18 provinces, and then it basically provides the
19 A. Basically, Salal Agreement, which was sigimeithe year 19 distribution of that water to the four proséss, along
20 1978, was, so | would say, under the auspicte 20 with the shortages.
21 Indus Waters Treaty, in which, you know, aditw to 21 So as a matter of fact, this operatiomadel does
22 the provisions of Article IX, the Permanerdus 22 not deal in the long-term forecasted watailability
23 Commission was basically engaged in theifisgance 23 which is connected with the climate changiose
24 to resolve the questions; and subsequentlyea 24 factors.
25 government level, Pakistan's objections weselved, 25 DR BLACKMORE: So given how critical it is in théimalayan
Page 153 Page 155
15:10 1 and then consequently this 1978 agreewensigned. 15:13 1 region for climate change and the futydrdlogy of
2 So | would say that is under the auspifeise 2 everybody that benefits from water that flaffshe
3 Indus Waters Treaty, not a separate somettieh is 3 Himalayas in all directions, I'm just wondeyiis
4 outside of the Indus Waters Treaty. 4 there any plan in Pakistan to develop a ptiediecnodel
5 DR BLACKMORE: I just have a general question aibthe 5 that would take into account the climate cleaingpacts?
6 information that's available to Pakistan: i can 6 A. Yes, the Government of Pakistan is also cagnisf
7 look at the whole of your basin, including the 7 taking into account any potential climate dean
8 Kabul River and the six rivers we are talkitgput 8 impacts, particularly with respect to the rshich
9 here, the Indus Treaty. 9 are flowing in Pakistan and are the mainstaytfe
10 I notice that you have a model of thaumRiver. 10 people of Pakistan.
11 I'm just trying to understand what you'rengghat -- 11 So in this regard, the Government of fakiis
12 are you using that model? 12 presently operating a network of gaugingatat which
13 A. Yes, we are. 13 are the snow and ice gauging stations, inpiper
14 DR BLACKMORE: And what information is that stag to show 14 catchments of particularly the Indus, theavhich
15 Pakistan around climate change and futureohygly of 15 lies within the territory of Pakistan or #r@a of
16 the region? 16 Gilgit-Baltistan. So this network is in opon since
17 A. Thank you, Mr Blackmore. So | would likediarify 17 year 1995, and now the government is alscenmiging
18 that. 18 that network on the basis of the data whextomes
19 So we have developed a model, the Govarhof 19 available from that network.
20 Pakistan has developed a model, in collaiooratith 20 For now, for the purpose of water disttiin,
21 the CSIRO of the Government of Australia.dAlmat 21 we use those data to forecast the wateradity
22 model is basically an operational modek itat kind 22 particularly for the summer season. AndGbgernment
23 of a long-term forecasting model. And thatde is 23 of Pakistan has a dedicated outfit called3lubal
24 used for the purposes of the implementatidgheoWater 24 Change Impact Study Centre, which is onb@butfits
25 Apportionment Accord which we have in Pakista order 25 of the Ministry of Climate Change, that iscal
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15115 1 entrusted to look into the long-term toizs, 15:18 1 And | would also briefly explain orash with you
2 particularly on the flows, and also the othgpects, 2 now that in the 1989 agreement, number oge that
3 like migration and agriculture, et ceteraated to 3 provides the sharing of the data under theethr
4 the climate change. 4 different modes of communication: first onestize
5 So they are also doing some work, butihstill 5 radio broadcasts, and the second one wagtirou
6  going on and is not finalised. But we belithet we 6 telegrams, and the third one was telephonic
7 need more resilience in terms of any potential 7 communication. So these were the three mafides
8 alteration in the flows of the Indus systemiaérs. 8 communication which were agreed upon in tt&919
9 And for that matter, the Government of Pakista 9 agreement. And the most extensive mode whichused

10 paying full attention, serious attentionémts of 10 in the 1989 agreement was the telephonic aoriuation,
11 construction of the water storages, becdese/ater 11 in which the gauging stations were definedwry
12 storages in Pakistan have been depletediwgears, 12 river except for the River Indus, and themftbod
13 so during the past five decades, becauseof t 13 limits were also defined.
14 sedimentation. 14 So for that matter, just briefly if | malyare with
15 So now is the time when we feel that eedmore 15 you concerning the River Ravi and River $uto it
16  water storages so that we can have, | wayld s 16 was agreed that when the flood flows woutddase
17 adequate resilience against any potentiabté change 17 beyond a little less than 1,000 cubic meiessecond,
18  impact, and we are constructing some wabeages in 18 or 30,000 cusecs, India would start shatieg t
19 the country. Thank you. 19 information, starting from 1 July, all alongtil
20 THE CHAIRMAN: Thank you. 20 10 October, seamlessly at six-hour intengals,
21 Dr Buytaert. 21 regardless that would create a flood in Rakisr not,
22 PROFESSOR BUYTAERT: Thank you very much, Mr Stiaith for 22 so that Pakistan can configure its resparsthen
23 your statement and for the clear presentatioa got 23 the frequency of the sharing of the infororativould
24 acouple of questions as well. 24 reduce when the floods would [de]crease.
25 I would like to start with the arrangertsefor 25 And it comes to: when the flood flows \breach or
Page 157 Page 159
15:16 1 data-sharing. | think you give a venaclgew of how 15:20 1 would exceed 200,000 cusecs for the deRawd River
2 the data-sharing as part of the Indus Watezaty 2 at Madhopur and Sutlej River at the Ropar Wwesks, so
3 broke down. You mentioned the 1989 Flood Agrent, 3 India would start providing this information one-hour
4 which also, if | understand you, stopped it&0 4 intervals. And the flood flows would incredssyond
5 Are there any other data-sharing agreesrgttveen 5 150,000 at some other points, so India wotddige
6 Pakistan and India, or are those the onlythab 6  again at one-hour intervals.
7 exist? 7 And the other important clause of thaeegrent was
8 A. Basically there is only one, rather, | wouly sand 8 that that 1989 agreement was only for one y8arthat
9 that was of 1989. | would like to explainitté bit 9 continued for almost two decades subsequentithe
10 about that, and then how the two countria® about 10 basis of annual renewal of the same agredmeéneen
11 that. 11 the two Commissioners. And all of a sudite@018 or
12 Basically, the 1989 agreement was a cuesee of 12 maybe 2019, the Indian side chose not toar¢ne 1989
13 a great flood in Pakistan in the year 1988.1 would 13 agreement, and conveyed to Pakistan thatrding to
14 say the 1989 agreement was an example &eatmpanent 14 their understanding of the Treaty, they wquitaide
15 Indus Commission when it was working witlekatively 15  Pakistan only when they would feel that theds have
16 and significantly good spirit of cooperatitimt the 16 reached the level of extraordinary dischaiyed in
17 two Commissioners did not feel it as a caistrunder 17 the absence of that extraordinary [dischatbey will
18 the provisions of the Indus Waters Treatycime up 18  not, basically, share.
19 with a certain agreement, or certain, | waaly, 19 So this is a brief of the 1989 agreemantd
20 arrangements through which the flood inforamatan be 20  subsequently there has been no agreement.
21 shared by India to Pakistan, with Pakistan. 21 PROFESSOR BUYTAERT: But have they continuechere data?
22 And then when we see the 1989 agreemeat - 22 A. Yes, they continued providing data, but not i
23 I would like to make a request that you cntbe 23 acontinuous manner, just in a sporadic mamien
24 details of Pakistan's position in my letter o 24 they feel that the flows have exceeded aicditnit,
25 3 July 2020, in which | have explained thests. 25 their own defined limit, on which Pakistars ltcanveyed
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15:22 1 its concerns that this is not a correct ofa 15:26 1 and the design of the hydropower damses[iee lack of
2 implementation of the Treaty. 2 data also have a broader impact on water neamexf in
3 PROFESSOR BUYTAERT: Thank you. 3 Pakistan: for example, the ability to issudyeifood
4 Is there any other hydrological data-stipbietween 4 warnings or to mitigate floods in the Indusers?

5 the two countries as part of different agragmer 5 A. Indeed, it is quite a serious thing, you knd8o I, as
6 other activities, as far as you are aware? 6 Pakistan's Commissioner for Indus Waterspgtyo
7 A. Yes, there are other arrangements of datarghas 7 believe on the wisdom of the framers of thealy that
8 I said in my presentation. So the flood ddtaring 8 they thought it very important to make it astpf the
9 comes under Article 1V, paragraph 8. And ttiere is 9 Indus Waters Treaty, this data exchange. iisdor
10 another provision, or a specific articleh#f Treaty: 10 a certain purpose.
11 that is the Article VI, Exchange of Data. 11 And as you said, if we just take onehefmany
12 So under Article VI, India provides theilg data 12 possible uses of the data, as the flood gaiping
13 of the gauging stations and canals andstrveir 13 and issuance of that, so Pakistan is a popuountry
14 operations on a monthly basis. But thatatss been 14 and we need these data in order to configure
15 stopped for quite a few months from now. Axad will 15 response. Now we have to rely on the otharces
16 see in Pakistan's Memorial and in my statéaash the 16 which are available in public domain.
17 relevant exhibits that although we receieséyears 17 So as a practice, | would just like tarshwith
18 from India -- and we also provide in a similay, on 18 you that despite the fact that we do not llhae1989
19 a contemporaneous basis, to each other th@tieur 19 agreement renewed, but we still developadflearning
20 gauging stations -- but when we see in detailsee 20 cell in the office of Pakistan Commissior@rihdus
21 that continuous long strings of "NR", whic¢argls for 21 Waters, officially notified with effect froth July
22 "not received", would be the data -- or siteda 22 every year. And we depute the officials wiook in
23 "data" -- which we receive from India. 23 that cell for 24/7, in order to avoid any gibgity to
24 PROFESSOR BUYTAERT: Thank you for your answef. 24 miss any call from Indian side to receivedhta.
25 So as | understand it, the process a#Hlhit 25 And since we are not receiving the daiahe
Page 161 Page 163

15:24 1 "deterioration” of data exchange star&fdrie you 15:27 1 officials who were working in that floodlchave been
2 became Commissioner; | think as early as 2014. 2 advised or have been instructed to continyaistck on
3 | understand that that obviously has beemett of 3 the websites of the Indian concerned depatsndBut
4 your predecessor. But do you have an appi@tiof 4 | can share with you what | saw: that in tbemal
5 the dynamic with which that deterioration tstaand 5 course | would say using the normal meankeof t
6 basically what was happening, what were thie neasons 6 internet access, we cannot access those ezhbsit we
7 that from 2014 onwards the data exchange lmoka? 7 cannot get the data. So that is quite alidjenge.

8 Was that a direct consequence of the Kisheyzyan 8 And then we have to rely on the other interasburces
9 proceedings, or was it a combination of faor 9 in order to configure our flood early warni@gponse.
10 A. Professor Buytaert, | would prefer to speak i 10 PROFESSOR BUYTAERT: Thank you.
11 accordance with what is available on recatther than 11 You mentioned internet and websites. Sbat mean
12 to conjecture on my own understanding. Ahémwe see 12 that some of the data are in the public donsamnply
13 the records, which have been fairly sharethf® 13 available -- or potentially available -- oehgites, so
14 benefit of the Court, there is a simple rafusithout 14 that Pakistan, as well as anyone else, aasuttahem?
15 providing any reason why this is. So thera change 15 A. Yes, as | said, we tried to access the webgiom
16 of heart or a change of pattern, despitesRaKs 16 where we can get the data from the Indiaade@nts --
17 repeated requests and conveying its contieahg is 17 like they have the Bhakra Beas ManagementctBea they
18 something which is very, very important arid part 18 basically maintain their website -- but atds we feel
19 of the implementation of the Treaty, as \aslthe 19 that we cannot get the internet access ofitea and
20 obligation of India. But you can just apjaée that 20 at times we see that the specific data isipdated on
21 the record is simply silent, except thagsibally 21 that website.
22 exhibits straight "no", or straight refusalrh India. 22 PROFESSOR BUYTAERT: Thank you.
23 PROFESSOR BUYTAERT: Thank you. 23 Has Pakistan taken any specific measares
24 So obviously the data exchange has aadnipr 24 safeguard itself or to reduce the reliancéndian
25 your ability, as Commissioner, to evaluateithpact 25 data; for example, more measurement statioss to
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Page 166

the border, or any other way to comperfsatie lack 15:32 1 The scheme of preparation accordinghich the
2 of data or the risk that data don't come tghdiiom 2 Pakistan team which is now present befor€thet is
3 India? 3 such that we have divided the tasks. Sd tiet
4 A. Yes. So Pakistan has a Pakistan Meteorolbgica 4 Court can take more benefit if you can gettaitbd
5 Department, which has a specific outfit with hame of 5 answer from Dr Morris, sir, during his presgian in
6 the Flood Forecasting Division. So Flood Easting 6  due course in the current hearing. So hedvoel
7 Division has been basically entrusted withritemdate 7 providing you the details on this aspect.
8 to prepare the forecasts and then to disséenianad 8 PROFESSOR BUYTAERT: Thank you very much. Itipsfor now
9 they rely on the synoptic charts. 9 and give my colleagues a chance as well.ghttiome
10 So we have our own weather Doppler raddreh are 10 back later with more questions.
11 installed at the points closer to the boundarthe 11 THE CHAIRMAN: Mr Minear.
12 international boundary with India or the Lofe 12 MR MINEAR: Thank you, Mr Shah for your preseiuat | just
13 Control, and we get -- so when | say -- lalsiavhat 13 have a few short questions.
14 we do is that we have, basically, the threed 14 First, under Article VII(2), does Pakistas
15 set-up in Pakistan in terms of preparatiothefflood 15  adownstream riparian, ever have occasioblaation
16 forecasts. 16 to notify India of its engineering works tinaight
17 First is to get the weather informatiod Aave 17 materially affect India?
18 a forecast of the rainfall precipitation e tupper 18 A. I don't think so.
19 catchments, as well as the catchments irsaakiso 19 MR MINEAR: Okay.
20 that we can have a considerably long lag biyneay of 20 Second, under Annexure D, Appendix lesimdia
21 simulating the rainfall into the runoff, atieén have 21 provide load curves as part of its hydraddita when
22 that runoff hydrograph routed throughout@atchments, 22 providing new dam information?
23 so that we can get a forecast of at leagb¥8 before 23 A. About what?
24 the happening of the event. 24 MR MINEAR: Does India provide load curves --
25 Then on the second tier, we rely on ceathver 25 A. Load curves?
Page 165 Page 167
1531 1 Doppler radars, which provide us a raakti 15:34 1 MR MINEAR: -- load curves -- when providingdnaulic data?
2 precipitation, so when that is happening eupper 2 A No, never.
3 catchments. So those weather Doppler radars a 3 MR MINEAR: As a partial explanation of India'slfae to
4 connected or have been integrated with oly #aod 4 provide information, has India ever offered @ovid
5 warning system, which is a model which bakical 5 epidemic or other factors such as that axplamation
6 simulates. 6 for its failure to provide information or pride
7 On the third tier, we have the stream gajg 7 meetings or tours of facilities?
8 station, which are basically the automaticgifey 8 A. Yes, [Mr] Minear. So | believe that that irpof the
9 stations which are installed right at the yptrints 9 record which Pakistan has shared with thetCour
10 of the rivers which are coming from Indiaisat we 10 So it was again during my tenure as Rakis
11 can get that information. 11 Commissioner for Indus Waters when | have laesing my
12 So by way of moving from the first tierthe third 12 counterpart, before the onset of the Covigdr@demic,
13 tier, the consequence is that the reliakslit, 13 to hold a meeting, and that meeting wasagseed in
14 | would say, the accuracy would increasetheitag 14 the previous meeting that we are going td trat
15 time would decrease. 15 meeting in a shorter time. So this was 920
16 PROFESSOR BUYTAERT: Thank you very much. 16 | believe, if my memory serves me corredtigt | have
17 Sir Daniel mentioned this morning [thatk of the 17 been asking before the onset of Covid-18ydy of
18 main concerns of Pakistan is the potentialisteophic 18 writing almost ten or eleven letters in aquof
19 consequences of the building of hydropowantsl on the 19 eight to nine months, to convey me the dates ndia
20 Western Rivers. Can | ask for your view dratthese 20 side did not convey me.
21 consequences are from your perspective, fvater 21 And eventually this pandemic broke armdrtieeting
22 resources and flood risk? Can you elabarateow you 22 could not take place. And that was perhiagstly
23 see those catastrophic consequences pawhife are 23 occasion when the annual meeting of the Casiami could
24 the main risks that you're concerned about? 24 not take place until then. So the curreat yas
25 A. Thank you, Professor Buytaert. 25 become the second year in which the Commissiald not

Page 168

45 (Pages 165 to 168)

Trevor McGowan

Amended




Day 1 -- Hearing on the Merits, First Phase

ARBITRATION PURSUANT TO ARTICLE IX AND ANNEXURE G & THE INDUS WATERS TREATY 1960
Monday, 8 July 2024

15:36 1 meet. 15:39 1 So it is my opinion.
2 So, yes, basically India refused oncecmoant of 2 MR MINEAR: Thank you.
3 Covid-19 that they could not hold the meetihthe 3 And then one last question: does Pakigtam
4 Indus Commission, but not concerning the tours 4 India's failure to provide adequate informats
5 MR MINEAR: Thank you. 5 presenting a dispute under Article IX?
6 Were you involved in the Baglihar procee@ 6 A. Sorry, | could not ... Pakistan ...
7 A. Yes, | was involved in Baglihar. While in mpyevious 7 MR MINEAR: Let me repeat that again.
8 life -- now | work for the government, so st time 8 A. Yes.
9 I was working with one of the state-owned cttascy 9 MR MINEAR: Does Pakistan view India's failuregimvide
10 firms, NESPAK. So | was a young engineghat 10 adequate information, does that rise toetel lof
11 consultancy firm and | was doing some worhceoning 11 a dispute under Atrticle IX?
12 sediment simulation in Baglihar. 12 A. Yes. So as Pakistan Commissioner for Indasevy,
13 MR MINEAR: Okay. This might be a question thaes beyond 13 | believe that there are a few dimensiortkito
14 your experience in that proceeding, but there 14 question. So when | would like to responthtd, as
15 a statement in the Neutral Expert's detertinima 15 | already explained in my statement, that Rakistan
16 (PLA-0002) -- this appears at 5.1.1 -- oatire 16 feels.
17 interpretation. And the sentence is thit-me read 17 So | generally believe, as a practisimgjreeer,
18 it in context (paragraph 6): 18 that at times you can also have the differgion
19 "The Treaty also gives a clear indicatibthe 19 designs or the approach of design. But those
20 rights and obligations of both Pakistan anlil. 20 differences can be resolved, or cannot luvier,
21 Sovereign rights cannot be exercised without 21 provided that a sufficient adequate time@vided.
22 consideration of the limits imposed by thealy. In 22 For example, if something has been statte
23 this context, it is not appropriate for the [the 23 construction of a project has been started tlzen --
24 Neutral Expert] to qualify the Treaty aseirdlia, 24 so we start discussion as whether or natekegn is
25 a 'delimitation’ or a 'boundary’ Treaty." 25 correct or not in accordance with the givéteiga, so
Page 169 Page 171
15:37 1 Would you know what the basis for $tatement 15141 1 definitely it will be too late in time @he timeline.
2 was? Was the Neutral Expert responding taséipn 2 So it is one of the concerns which Pakista
3 stated by Pakistan, or what was the conteit fo 3 genuinely feels: that the information whiclpisvided
4 rejecting that view? 4 by India to Pakistan, while referring to ade
5 A. Professor Minear, so as | explained, my rolthe 5 six months before start of construction oériworks,
6 Baglihar proceeding was strictly limited t@yiding 6 so it can be a literal reading of -- or tocchnliteral
7 the [...] technical expertise or the technioplt, so 7 reading of the provisions of the Treaty. Ban if
8 of course | cannot recollect it from my memory 8 there is a desire to cooperate and to denabestr
9 So far as your particular question is eoned, 9 goodwill, so basically nothing stops, we fgehuinely
10 | believe that of course it is a very impotta 10 to India to share that information at a meaHier
11 question, so Pakistan's counsel may likegpand to 11 stage, as compared to at least six montlosebtfe
12 you in due course of this hearing. 12 start of construction of river works.
13 MR MINEAR: That would be fine, thank you. 13 For example, we feel that -- so thered#ferent
14 And one other question concerning Bagliffdne 14 stages in a project construction or projegetbpment.
15 approach that the Pakistan Memorial setfoout 15 So you can plan, but that would remain a.plan
16 calculating maximum pondage, was that appraaed in 16 Following that plan, you do the feasibilitudy. And
17 the Baglihar proceeding? 17 after the feasibility study, in which youaahte the
18 A. Well, in Baglihar proceeding it was quitefdient. So 18 costs and benefits of a project, once thdbiie, then
19 again | would like to state that on ponddge scheme 19 you enter into a detailed engineering desigvhich
20 of things is such that we are going to plzefere the 20 you calculate to the level of the nuts aritsbo
21 Court a detailed account of all the previoissory of 21 And once that is done, and it is decitietl -- so
22 the pondage, as well as its Treaty legaipnégation, 22 we have the financing available, we havegtheernment
23 by way of presenting Pakistan's legal andrtieal 23 approvals available for the project, so weertowards
24 experts in due course of this. So | belteat would 24 the construction stage. And the first stefhe
25 be a better opportunity for the members efCburt. 25 construction stage is to prepare the tendevidgs so
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15142 1 that the project tender can be floateatdier to 15:46 1 MR MINEAR: Thank you.
2 procure the contractors. And once the tedderings 2 THE CHAIRMAN: Mr Blackmore.
3 are formed, then the employer or the ownéhef 3 DR BLACKMORE: Mr Shah, I'm interested in starting
4 project floats the tender and receives the bid 4 a conversation about sediment, trying to neakery
5 And it is not, you know, always the cdsst tyou 5 complex subject relatively simple for the Chrain,
6 receive the competitive bids, or you receeetids at 6 otherwise he'll be angry with me!
7 all; or at times you receive the bids which kaow 7 When | look at the number of storage fféed in
8 appears non-responsive, may that be on acobthm 8 Pakistan and in India on the Himalayas, theyal
9 financial health of the prospective biddeowraccount 9 sediment storage facilities, one way or anotfibey
10 of its technical skill. So the procuremeit o 10 all have a finite life that will be dominatiegd
11 a contractor also takes a good time. 11 sediment, nothing else. So Tarbela, 48%ofull
12 And once you have procured the contrattien you 12 sediment: have to change the outlet worktkato/ou
13 award the contract to the contractor. Andmi comes 13 can continue to operate it as an active ggora
14 to these big projects, so the award of timract 14 I'm just wondering how you think aboudisgent
15 again is something which takes some timeauseethe 15 storage in Indian dams upstream, and whéibez are
16 contractor has to submit a bank guarante¢ocagel the 16 sites that would be attractive, from a Pakist
17 mobilisation advance and these sort of things 17 perspective, for India to store sediment;jumsitin
18 Once that is done, the contractor comah@site 18 a valley, but something that had a largeagtor
19 and basically establishes himself on the S first 19 capacity that would deflect sediment froompestored
20 of all, it basically takes the possessiothefsite, 20 in Tarbela or other Pakistani facilities.
21 the clear possession of the site, subsetperitich 21 So at the moment we're all talking alsegiment
22 the contract provisions start and the ohbgatof the 22 transport through run-of-river facilitiesutBf you
23 contractor start. 23 flip that and say, "Okay, we want to lengttienlife
24 So at times, the experience we havelkisa, so 24 of Pakistan facilities", is there any wayea® store
25 getting the possession of the site is agairething 25 sediment in these other dams that is a hi¢oefi
Page 173 Page 175
15:44 1 which takes time, because of the landisitigum, 15148 1 Pakistan?
2 because of the resettlement of the peoplel ohce 2 Now, | know you're building Diamer-Baskdich will
3 that is done successfully, the contractordadlgi 3 be a massive sediment trap. But I'm wondeningther
4 starts construction of its camp, bringingésources, 4 you've thought through whether there are those
5 its manpower, its machinery, its batching fdaand 5 opportunities within the Indian-controlled paf the
6 then it starts construction of the preparataoyks. 6 catchment.
7 So until now, the six months before tlaetsif 7 A. Thank you, Dr Blackmore. Again, | think tHi2t Morris
8 construction of the river works connected wlith 8 will be providing you more detail. But | woldlso
9 plant, that stage has not arisen. So everyihi 9 like to share some of the aspects which are mo
10 being done. And so whatever steps | havesdlzdter 10 relevant to the Pakistani projects vis-aseidiments.
11 completion of the detailed engineering desifjralong 11 | just want to share with you that if taék about
12 up to the start of the construction of themriworks, 12 Tarbela, to the best of my knowledge, thesehardly
13 so that is the stage at which the projectenwias made 13 any sites in the Indian-Occupied Kashmirratuk main
14 a firm decision that he is going to consttbet 14 stem to construct any storage which can eethe
15 project. 15 sediment transport to Pakistan. It is nunooex
16 And that is the time at which, if we féwt the 16 And the second point is that, you knaus just
17 project information could be shared with B, so 17 a matter of time. So even if you develofpeage
18 there would have been a brighter chancernweerge on 18 upstream, so there will be a time when traitld/also
19 the designs or on the objections raised kista, 19 get filled with the sediments, and eventutbt
20 rather than giving just six months to Pakistad then 20 sediment would start flowing downstream.
21 expecting that, "Either Pakistan will acosyat stance 21 And third is that: yes, the water storsiges are
22 or we will go ahead". And by the time Pakisteaches, 22 limited and you are confronted with a sedinigsue.
23 after completing the steps of Article 1X,the project 23 For example, if we see in Jhelum, thereds th
24 construction had already entered into anrambdstage. 24 Wullar Lake, so that also acts as a seditnapt So
25 So that is a concern on the part of Rakis 25 that is a natural lake. But in case of Chendien we
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1549 1 see, that is a river with steep slopesd ikwe 15:53 1 a little bit further, in that in your statent and
2 construct a run-of-river hydroelectric plant, 2 today, you've indicated it would be betterlfatia to
3 prima facie one can see that those hydroglgittmts 3 share with Pakistan well in advance of six thsiof
4 are getting silted up or getting filled witret 4 construction various information. And my di@sis:
5 sediments. 5 do you view that as something that's compélietthe
6 But on the other hand, we also know thasé are 6 Treaty, or is it just: this would be a goodgtical
7 the run-of-river hydroelectric plants where grimary 7 way of heading off disputes before they aritethis
8 requirement is the head, or primary purposbef 8 a desire, a preference on your part, onistit view
9 construction of a large dam is to create aheat 9 that the Treaty actually requires India tarstun
10 a storage. Therefore, you know, at timeseesthat we 10 an earlier basis?
11 can always construct, we can always go @broéce of 11 A. Thank you, Mr Chairman. So perhaps my cduesen will
12 a low-height dam with a long tunnel, by wayvbaich we 12 not be very thankful if | share my views, biiit
13 can gain the head, because the storage éscowicern. 13 | would like to share some of my views ort.tha
14 So for the run-of-river hydroelectricriigon 14 And that is, you know, since the Goveminoé
15 steeper slopes, these dams cannot providelitie 15 Pakistan has basically entrusted me thetduty
16 And even with the water storage, as | expthithat is 16 implement the Indus Waters Treaty as pattef
17 again a matter of time: so perhaps a Ittier| but 17 Permanent Indus Commission, so as | shaeedi-you
18 again then you would start receiving thersedis 18 can see in the transcript perhaps -- [ijoase [to]
19 downstream. 19 one of the questions by Professor Mineaichias
20 THE CHAIRMAN: | have a few questions for you, Bihah, one 20 | strongly believe that this Treaty is sucheaty
21 of which builds on a question | think Mr Maravas 21 which is so robust in its nature that as lasighe two
22 asking to you. 22 states are there, this Treaty can perform.
23 Certainly in your written statement amgrour 23 And when | say so, it means that the 1986d
24 testimony today, you have spoken about [fndg&rating 24 Agreement is one of the examples, when wihse¢here
25 the various provisions of the Treaty dealiitly the 25 was a need and both sides felt that thersé®pe of
Page 177 Page 179
15:51 1 functioning of the Commission and withypsmn of 15:55 1 going forward in terms of preparing mdeberate
2 information. Indeed, | think you say thatimblas 2 arrangements so that the spirit of cooperatiah
3 failed to comply with the Treaty. 3 goodwill can be demonstrated, which is padit jgercel
4 The question that Mr Minear put to you waérether 4 of the Treaty, part of the preamble of thealye So
5 this is a dispute that's before this CourbwNyou 5 they did that. And that worked for two decade
6 may want to deflect this to your counsel. Biink 6 And | just want to bring it on record, foe
7 what he might have been asking was: when aledbthe 7 benefit of the Court, that so long as -- bave
8 seven disputes identified in Pakistan's Amdnde 8 reviewed the record of the correspondencetwikic
9 Request for Arbitration, there is not a digspaibout 9 available in the Commission. So almost iralzlyj,
10 information-sharing. And similarly, when yiook at 10 every year Pakistani Commissioner thankedsto
11 our order on the first phase of the mefiste is not 11 counterpart at the conclusion of the flocaksea every
12 a subparagraph in paragraph 35 that talkstabo 12 year. So on the same, | would say, precegérieel
13 a dispute or a question relating to inforovasharing. 13 that this is covered under the Treaty, ard this
14 So feel free to deflect this questiomt Bhink 14 just a matter of demonstrating cooperatiahgoodwill.
15 what he was trying to get at is: is this altyu 15 And as long as both sides fully apprediaat we
16 a matter before this Court, as opposed tkgvaand 16 have to resolve the disputes at the Commidsie! --
17 information that you thought important fortashave? 17 | would say only up to the Commission lebdhteral
18 A. Soljust would like to share my concludiegiarks 18 Commission level -- so we need to be proactie need
19 which | just shared with this Court, whicimdze seen 19 to follow the realistic dimensions of the jpob
20 in the transcript, in which | tried to resgddo this 20 lifecycle. And as | explained shortly befdrese are
21 question. And beyond that, | would definitidte 21 the steps at various stages of the profectyfile
22 Pakistan's counsel, Sir Daniel, to resporiigédCourt 22 which need to be understood and appreciatet],
23 on this matter. 23 endeavour to resolve the objections on tegdenust
24 THE CHAIRMAN: Yes, that's fine. 24 be made keeping in view these timelines heskt
25 Let me pursue the issue of informatioaristy 25 stages.
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1557 1 So | believe that the Treaty providesifficient 16:01 1 Pakistan's technical experts and thefutlye
2 room, and therefore Pakistan feels thatsbieething 2 prepared. So today is the first day, and bde yet
3 which needs to be put in place. 3 to come for the benefit of the Court. So Lido
4 THE CHAIRMAN: Thank you very much. 4 generally prefer that the Court may wait uifitilse
5 At paragraph 72 of your statement, arslide 24 5 experts stand up on their feet before the tGmg
6 today, you had the list of eight projects veher 6 provide you, in a systematic manner, the cetapl
7 guestions have arisen that remain unsettléthomwere 7 account of all the history, the bases, what sead by
8 settled. And that, to me, raises the genssak of 8 India, what was responded by Pakistan, and avbdts
9 how Pakistan and India have interpreted teatyrover 9 legal dimensions. And so | think that wouddrbore
10 time, from 1960 to the present. 10 beneficial for the Court, rather than for tmeespond
11 So prior to the point where we get tg, fae 11 to this question.
12 Baglihar proceeding, was there a commongreéation 12 THE CHAIRMAN: That's absolutely fine. Indeednge of the
13 by the two countries with respect to the niesoes 13 value of asking these questions on thedagtmay be
14 that we're talking about in this proceedirigdther 14 precisely to allow counsel to think abounthend
15 words, was there eventually an acceptandkeinourse 15 respond in due course.
16 of those patrticular eight projects or othabmut 16 Let me pursue it just a little bit funthi ask
17 where outlets should be located, how pondhgsld be 17 you whether you think the difficulties yowhaeen
18 calculated, and so on? 18 experiencing in the Commission have anyttondp with
19 A. Soif you ask me as Pakistan Commissionenftus 19 the parties -- either one of them -- changfiedy view
20 Waters, | can only cite one instance, arttan 20 as to issues such as location of outletbwaps,
21 instance also the common understanding existy on 21 calculation of pondage. Is that part ofgteblem at
22 one dimension. That was the placement ofpfilvays 22 all, or have the parties been consisteriteir t
23 concerning the Salal Dam. And that was sdsoething 23 positions over time?
24 which was done after a period of nine yearsd 24 A. Perhaps | missed the point between the Smif you
25 eventually the Indian side accepted thatgmsihe 25 can come again, or | can go through the d¢rapis
Page 181 Page 183
1559 1 correct application of the Treaty is rohave the 16:02 1 THE CHAIRMAN: That's fine, I'll ask it agairit's really
2 outlets at the bottom, and eventually theggéd those 2 just a general question.
3 outlets and raised the heights of the gates. 3 You've explained difficulties in the Conssion over
4 And beyond that, so we could see fronr¢cerd 4 the recent years, and I'm just wondering: ddesve
5 that invariably both the sides were at loggads, and 5 anything to do with either side changing @sifion
6 they did not agree each other's position. 6 about the key issues that have arisen, whigther
7 THE CHAIRMAN: Part of the reason | ask is thathe 7 spillways or pondage or outlets or freeboasithat
8 Indian Counter-Memorial in the Baglihar pratieg, 8 part of the problem, that there have beengdmthat
9 India points to several hydroelectric plahts tvere 9 have occurred?
10 constructed prior to Baglihar, and | thinlvas from 10 A. No. I believe no. | believe that both tlatjes are
11 1968 to 1990, where India says it used threesaethod 11 basically sticking to their position. Thegvi their
12 of pondage calculation that was at issuesigliBar, 12 own way of understanding things, and thhascally
13 and according to India, Pakistan never piedes 13 not a part of the problem, or that is notuhderlying
14 those prior instances. 14 reason that the parties are changing theitiquas.
15 So again, this may be outside your pegpar 15 Rather, the parties are basically stickingnéir
16 knowledge, and if you want to deflect thegjios, 16 position.
17 that's no problem at all. But looking ati&'sl 17 THE CHAIRMAN: In the aftermath of the Kishengarn@ourt of
18 position, at least in the Baglihar proceedingeemed 18 Avrbitration, | imagine that Pakistan was kegrack
19 to be saying that there had been prior plahtse the 19 of what was going on at Kishenganga as #at plas
20 same approach they were advocating for hex beed and 20 moving forward. | understand that you has@mplete
21 was acquiesced to by Pakistan, and that'd whag 21 information. But could you just say a fewrdgabout
22 wondering if you had any insights into that. 22 whether or not you think India has acted istestly
23 A. Thank you, Mr Chairman. 23 with the Kishenganga Court of Arbitratioresidion as
24 So as | already explained, my contrimgibave 24 it related to the KHEP?
25 already been provided to Pakistan's couasels 25 A. There were two particular awards: one wagsewonng the
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16:04 1 drawdown flushing, and the other was atigWPakistan 16:07 1 about the subsequent agreements thatcewectided, is
2 a minimum environmental flow. 2 that one element of treaty interpretation,civhi
3 So far as the implementation of minimum 3 I believe Professor Webb will be dealing withes deal
4 environmental flow is concerned, India jusbimed 4 with the subsequent agreement and subseqguaeticp of
5 Pakistan immediately after the KHEP award they have 5 the parties in the interpretation of the Tye&$o
6 made provisions in their structure to rele¢ase 6 having as much clarity as possible on thaaeesis of
7 9 cumecs flow on which Pakistan had been ggkiem to, 7 great help to the Court.
8 "Please afford us an opportunity, as a spemialof 8 I will finish by noting that you had indited that
9 inspection under Atrticle VI1I(4)(d) of the T&ty, so 9 it might be of value to the Court to have &'sli
10 that we can go and satisfy ourselves thaetho 10 response to the two letters that were seRalijstan
11 arrangements, as you are informing us, haga put in 11 in March and June of 2021. | do think it Vddoe
12 place". That visit could not take place f®day, 12 helpful. | would note that in the decisioa t@ok with
13 when | am speaking before you, under ArNél&4)(d). 13 respect to production of documents, we eisdignt
14 So far as the prohibition of drawdowrolethe DSL 14 welcomed all communications between the Casianiers
15 is concerned, that is something which Paksizounsel 15 that are of relevance to the Court. So wiaicdy
16 will explain to you, to which extent that Hzesen 16 would be happy to receive that at any poitinne up
17 implemented or not. 17 until, | suppose, September 30. So thatavbelfine.
18 THE CHAIRMAN: Okay, very good. 18 Follow-up questions by anyone here? ngesine,
19 You had a bit of an exchange, | thinkhwi 19 then let me turn to Ms Rees-Evans and asWhether
20 Dr Blackmore at the outset about the Salaé&gnent of 20 she has re-direct; if she does have re-dineet much
21 1978, and then you also discussed a bitateegharing 21 time she thinks she might need for that reetti and
22 agreement of 1989. Maybe | missed what palis that 22 whether she would prefer to have a breakrbefoing
23 context, but are there other agreementsngltt the 23 the re-direct.
24 1960 Treaty in addition to those two agredmen are 24 MS REES-EVANS: Thank you, Mr Chairman. If yangust
25 those two the only ones that have been cdedfu 25 give me one minute, we may have one or tvestipns by
Page 185 Page 187
16:06 1 A. Yes, thatis correct. So those are thi/[two] which 16:09 1 way of re-direct, thank you.
2 were concluded, out of which the 1989 Floode&gnent is 2 THE CHAIRMAN: That sounds fine. Thank you. (Baj
3 practically no more there, because that wastrfer 3 MS REES-EVANS: We have just two points by wayestlirect.
4 only one year, and that was up to the patdiesnew 4 The first relates to Mr Minear's question dliba
5 that. So subsequent to 2018, that renewdd cai 5 Covid pandemic and how India has cited that as
6 take place. 6 a response to Pakistan's requests to hole&tangend
7 But so far as the Salal Agreement is corezk so 7 to hold special and general tours.
8 that was of such a nature that once that was 8 If we have the ability to project sometafse
9 implemented, now that is in place. 9 correspondence, we can do that, or Pakistaprcaide
10 THE CHAIRMAN: And were these agreements condaltideorder 10 the Court with references to the specifietstthat
11 to provide greater specificity to the obligas under 11 Mr Shah referenced in his answer to yourtgpres|t
12 the Treaty, or did they add new obligatioegdmnd what 12 may be just a simple case of providing ydh wie
13 were in the Treaty? 13 references will be sufficient, if you wouikid us to
14 A. Mr Chairman, | think your question is quiégal in 14 do that.
15 nature, so | would prefer Pakistan's coutosedspond 15 MR MINEAR: That would be fine, thank you.
16 to this question. So far as my understaniding 16 MS REES-EVANS: Thank you. So that was our fignt.
17 concerned, | can only appreciate that itverst 17 The second question that we have isrjustation
18 important question for the purposes of ther€oSo 18 to Professor Murphy's final question, | think
19 | would prefer that Pakistan's counsel shoeggond to 19 (4.12 pm)
20 that. 20 Re-direct examination by MS REES-EVANS
21 THE CHAIRMAN: You speak so, well, Mr Shah, IrRil forget 21 Q. Professor Murphy's question to you was:leeeetany
22 that you are not a lawyer, perhaps! 22 other agreements relating to the Indus Watexaty,
23 Yes, and | will perhaps wind up by notihgt one 23 other than the 1989 Flood Agreement or tha Sa
24 reason why I'm asking about the conduct®firties, 24 Agreement?
25 the practice of the parties from 1960 onwandi also 25 Do you recall that there was one othezexgent,
Page 186 Page 188
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16:12 1 pursuant to Article IX of the Treaty -- 16:36 1 There was the issue of sediment,Xample, which
2 A Yes. 2 Dr Blackmore raised: | think Dr Morris will spd some
3 Q. -- which was concluded very early on? 3 time on this. There were quite a number efstjons,
4 A. Yes. Yes, thank you, Ms Rees-Evans. So,sg@sehow 4 I think, that go to Professor Webb on treaty
5 that skipped my memory. And | stand correctées, so 5 interpretation and subsequent practice. Tagrsome
6 there was one. 6 shortform answers that | could give you nout, Il
7 MS REES-EVANS: Thank you, Mr Shah. We have mbtipat 7 going to refrain from doing so and defer to he
8 agreement on the record to date, but Pakistanlo 8 There are, though, one or two questioasith
9 that in response to the question, Professaopiv that 9 might be useful for me just to at least begirespond
10 you've raised today. 10 to, because while this is live in the mintithe
11 THE CHAIRMAN: Yes, please do put it on the retoAnd can 11 members of the Court, it may provide a lititeof
12 you indicate the year in which that agreemexst done? 12 further context.
13 MS REES-EVANS: We think it was 1976, but wedkd to 13 Just on the various agreements that hese
14 confirm. 14 reached since 1960 within the framework atenithe
15 THE CHAIRMAN: That's fine. 15 framework, or however one might put it, af freaty,
16 So | understand then you are finishet yaur 16 we've got, | think, now three that we've tdferd.
17 re-direct? 17 And | should say: in at least one casesdtsething
18 MS REES-EVANS: Yes, we have no further questions 18 that we stumbled upon after the competenaertg and
19 THE CHAIRMAN: Okay. Thank you very much. 19 it may be that in the document review thdteve
20 Then it falls for me to thank you, Mr 8héor your 20 undertaking at the moment that we stumble waploers.
21 very helpful testimony today before us. Nbat you've 21 But there are these three agreements.
22 completed your testimony, you are no longgusstered. 22 The 1989 agreement, just to be clearreading of
23 | believe we should go ahead and takeakb 23 the 1989 agreement is that it was an agreemen
24 a true coffee break, but let me turn to Siniel and 24 implementation of the Treaty.
25 ask him how much time he thinks he may needinplete 25 The 1978 Agreement on Salal was a darifgpe
Page 189 Page 191
16:13 1 his presentation from this morning. 16:37 1 agreement. The Salal Agreement, whic ithe
2 SIR DANIEL: Mr Chairman, subject to the detailtbé 2 record -- | don't have the exhibit number ymead,
3 guestions that | might get, | am pretty coafitthat 3 but we've already referred to it (PLA-0053frem
4 | will finish them by -- if you are preparealgit 4 recollection, it actually says quite specifigeboth
5 until 6 o'clock, | will certainly finish thetoy 5 in the preambular paragraphs and in one afpleeative
6 6 o'clock. | expect that | will need anotabout 6 provisions, that it again is an agreementithatade
7 45 minutes; but as | say, if I'm going to bsponsive 7 in the context of the Indus Waters Treaty.d An
8 to questions, it may be a little bit longer. 8 | recall correctly, Article Ill of that agreemt then
9 THE CHAIRMAN: Okay. So why don't we take a 20nurtie 9 says quite specifically: insofar as thereissees
10 coffee break and come back at 4.35. Andfabpeve'll 10 that are not covered by this agreement, ke
11 work our way through your presentation; dnbt, 11 covered by the Indus Waters Treaty more géigerSo
12 we'll resume with it in the morning. Tharduy 12 it was an agreement that was made, a danfispec
13 (4.15pm) 13 agreement, in the context of the 1960 Treaty.
14 (A short break) 14 And then there is the last of the agregsidat we
15 (4.35 pm) 15 have been able to identify. As | say, wenktied
16 THE CHAIRMAN: Alright, we are back in sessio80, 16 across it in our document review in Islamadfter you
17 Sir Daniel, please continue with your prestor. 17 handed down your Competence Award. And eheasay,
18 SIR DANIEL: Thank you very much, Mr Chairman. 18 when | saw this, | immediately thought: is th
19 Opening statement on behalf of 19 something which should have been drawn to you
20 the Islamic Republic of Pakistan (coritu 20 attention, because it might have been retdoahe
21 SIR DANIEL: Mr Chairman, before | continue withy 21 Competence Award, but | think on review iswa
22 presentation, | think the Pakistan Commissidor 22 But it's a 1978 agreement which we'vegosin
23 Indus Waters was happy enough to defer fajs@stions 23 a rather sort of unsatisfactory typed-upesttd it's
24 to counsel. There are a lot of questionspafse, 24 an agreement on a clarification of the réithe
25 which require a little bit more detail of @ging. 25 Commission under Atrticle IX of the Treaty,
Page 190 Page 192
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16:38 1 paragraph (1). And the reason why | titimkas not 16:41 1 with the provisions of this Treaty, thatty shall not
2 relevant to your Competence Award is becduselses 2 acquire by reason of such use any right, bgquiption
3 specifically on the role of the Commission eind 3 or otherwise, to a continua[tion] of such use.
4 Article IX(1). As | say, we stumbled uponstiaifter 4 That's obviously going to be relevantiie t
5 your Award last year. 5 question of whether subsequent practice @egjuent
6 But we will put that into the record. Aofi 6 agreement, or just conduct and acquiescence,
7 course, if there are any other agreementswihabme 7 crystallises into a changing interpretati®ut I'm
8 across, we will make sure that they are distlas 8 going to leave that, Mr Chairman, with yourmission,
9 part of your PO9 set of issues. 9 to Professor Webb to develop in a little biren
10 THE CHAIRMAN: Thank you, Sir Daniel. That's yérelpful. 10 detail.
11 And perhaps to carry it a little bit fet, the 11 A further point that I think that | shdul
12 interest is not just in agreements that welévaiew as 12 clarify -- and | hope we won't need to coraekxo
13 treaties between the two countries, but dtmels of 13 this, because | think the point is absolubéar --
14 agreements that might be reached, to thetetkiat 14 it goes to a question that both you, Mr Minead you,
15 they might be viewed as expressing an irgéafion of 15 Chairman, asked, which is whether the probltrat
16 the Treaty, would be extremely helpful. Téfatourse 16 Pakistan has with India's failure to provitfermation
17 makes your task perhaps even harder, to trgiture 17 amount to a dispute. And then | think,
18 any of those sorts of arrangements that@reeaties 18 Professor Murphy, you clarified: whethemitaunts to
19 or international agreements. But to thergxteat 19 a dispute within the framework of the curmisputes
20 they are there, we are interested in them. 20 of which you are seised.
21 SIR DANIEL: Thank you, Mr Chairman. 21 | think | must state absolutely cleaHgitt
22 That brings me to my next point, becaus®f 22 Pakistan did not, in its Request for Arbitnaton
23 course are very alive to the issue of sulesgqu 23 19 August 2016, raise a dispute about
24 practice and subsequent agreement. Forithaseit 24 information-sharing. It didn't do so thedf course,
25 were, the zone of the Vienna Convention eri_tiw of 25 we haven't therefore included it in the Anexh&equest
Page 193 Page 195

16:40 1 Treaties, Article 31, paragraph 2 andgragzh 3, which | 16:43 1 for Arbitration, which hewed to the terafighe
2 deals with some of these issues, I'm goirlgaee them 2 original interest. Nor, as will be abundardiyar,
3 to Professor Webb. | suppose I'd just make tw 3 did we include that as part of the requestdtef in
4 observations, which then can be built upodisavowed 4 our Memorial. So it's not part of the petitafrihe
5 by those who follow me. 5 case and you haven't addressed it in PO6,Hdir@an,
6 The first observation is that, as was eggerom 6 as you noted.
7 Mr Shah's evidence and that table that hempatout 7 So the issue of Pakistan's dispute/disageat with
8 some of the disputes over dams that had rdache 8 India over what we perceive to be India'sifailto
9 agreement, or taken a long period to reackeagent, or 9 comply with its information-sharing obligat®is not
10 some that remained outstanding, when we loaked at 10 a dispute with which you are seised anahdtts
11 this issue, it's apparent -- and the Dul Hza is 11 a dispute that is currently waiting in thegs to go
12 one that comes most clearly to mind -- thetd was 12 to another court of arbitration.
13 a lot of discussion within the Commissiorg #rere 13 That being said, we have addresseddtyperwill
14 came a point at which, whether or not theas w 14 come back to address some of the issues of
15 agreement, Pakistan concluded that they wostdet 15 informing-sharing for, | suppose, a couplesafsons:
16 the matter pass, and the Dul Hasti Dam wers th 16 first of all, because it's a very importaattf the
17 constructed. 17 context of how the Treaty is working; and tvias the
18 But in this context, | draw to your atten -- 18 evidence that Mr Shah gave, so it's relesamtext to
19 because it's going to be very relevant tasthige of 19 the operation of the Treaty.
20 subsequent practice -- paragraph (14) otlartV of 20 Second, it goes to the issue of the vimligaof
21 the Treaty. | don't know whether you cat tbeit up, 21 the Treaty.
22 please. It's on page 140. And you'll sakittsays 22 But third, it goes perhaps to a widenéssAnd
23 there, paragraph (14): 23 here perhaps | can simply take you to papég@aof
24 "In the event that either Party shouldettsp a use 24 Annexure D for just a moment, which | thislon
25 of the waters of the Rivers which is noténadance 25 page 176.
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16:45 1 Paragraph 9 of Annexure D, which MalSteferenced, | 16:48 1 asking you to rewrite the language of gragh 9 to
2 says -- and this is in the context of thegtesi 2 say, "This should be provided eight months or
3 constraints on run-of-river plants: 3 twelve months" -- we can't ask you to rewitiie
4 "To enable Pakistan to satisfy itself that 4 Treaty.
5 design of a Plant conforms to the criteria tioered in 5 But the reason why the appreciation of issue
6 Paragraph 8, India shall, at least six moimtfagivance 6 | think is rather important is: if | may takeu back
7 of the beginning of construction of river werk 7 to Article VII, paragraph (2), which you wilhd on
8 connected with the Plant, communicate to Rakisn 8 page 146, the heading of that is "Future Gerafjpn".
9 writing, the information specified in Appendixo 9 And Article VII, paragraph (2) says:
10 this Annexure." 10 "If either Party plans to construct angiaeering
11 So it's at least six months, and it eslab the 11 works which would cause interference withwlagers of
12 conformity with the design of the plant. 12 any of the Rivers, and which, in its opiniaould
13 Paragraph 10 then affords Pakistan: 13 affect the other Party materially, it shaitify the
14 "Within three months of the receiptf...o 14 other Party of its plans and ... supply siata
15 information specified in Paragraph 9, Pakistzall 15 relating to the work as may be availableasdould
16 communicate to India, in writing, any objeati.." 16 enable the other Party to inform itself & tature,
17 Viewed in the light of the very considgea 17 magnitude and effect of the work."
18 complexity of the engineering documentatfuat ts 18 Our position, plain and simple -- it's no
19 provided in respect of these dams, thisiiequ 19 a position which engages any of the dispitiigsyou're
20 a remarkable timetable: that one state hpeotode 20 involved in directly, but it may engage qi@st about
21 everything six months in advance, or at least 21 the ability of the parties to actually hawdiaogue
22 six months; but as Mr Shah has indicateddif 22 about the design criteria in paragraph 8 that
23 provides that information at all, it's upthe 23 paragraph 9 of Annexure D does not somehawgrand
24 deadline. Pakistan then has an opportuhityly 24 write out of the Treaty Article VII, paragtaf?),
25 three months in which it's got to assessfdhe 25 which is also an information-sharing obligati
Page 197 Page 199
16:46 1 technical drawings, absolutely everytharg) then go 16:49 1 So India may say to itself, "Well, ean leave [it]
2 back to raise an objection under paragraphAt@ then 2 up until the last moment, up until the six tien
3 paragraph 11 deals with the dispute settlement 3 deadline and the provision of the final design
4 arrangements. 4 specifications or whatever on the dam betoeentorks
5 And if you scroll down, or if my colleaguan 5 start", but it is still under an obligatiomder
6 scroll down to take you to Appendix Il, youlgee 6 VII(2), to provide information in relation any
7 there the detail of the information that'®¢o 7 engineering works that would cause "interfeeanith
8 provided at least six months beforehand. Kn&hah 8 the waters of". And you'll recall | took ytuthe
9 mentioned this in his evidence, identifying faur 9 definition of that phrase, "interference vilie waters
10 categories. 10 of", in [Article] 1(15), and these HEPs argloubtedly
11 But if you have a look at Appendix lleth is 11 an "interference with the waters of".
12 a lot of detail that needs to be providedation, 12 So, once again, we are providing it fmppses of
13 pretty straightforward; the hydrologic datgou just 13 context. It may also become relevant tanthg in
14 have a look through those provisions; thedulit 14 which you come to view the implementatiorhef
15 data. And then we've got the particularthefdesign: 15 obligations in paragraph 8, the design otiiga. So
16 "(a) Dimensioned plan showing dam, spilnintake 16 we are trying, particularly in the absencewof
17 and outlet works ... 17 friends opposite, to give you as holisticeawof the
18 (b) Type of dam, length and height abmean bed of 18 workability of the Treaty as we can possitdy
19 river. 19 There is a further point, which | willrne on to
20 (c) Cross-section ... 20 address; Mr Minear, it goes to your questiBaot I'm
21 (d) Type of spillway, length ...", andsa 21 going to defer it until | come to it in mys & were,
22 So there is a great deal of informatiat heeds 22 scripted remarks, because in fact this questi
23 to be provided. 23 whether the parties had changed their poditikowing
24 | think one of the points that Mr Shatswigaking is 24 Baglihar is exactly one which we have onamenda to
25 that this is the Treaty that we've got. \iéereot 25 deal with, and I will come to it shortly, awe will
Page 198 Page 200
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16:51 1 come to it again on Thursday and Fridayt I'll come 16:54 1 the afternoon. And the title of this &gnent was

2 back to that. 2 an agreement "taking into consideration tloipions

3 So | think with that, Mr Chairman, unlgssi or the 3 of the Indus Waters Treaty, 1960, to whicthbot

4 members of the Court have any questions grisim 4 Governments are parties", or that was onkeof t

5 what I've just said, | will go back to my sted 5 headline provisions.

6 remarks. 6 By that Salal Agreement, the parties ajmethe

7 THE CHAIRMAN: Please continue. 7 "salient features" of the Salal HEP, includineg full

8 SIR DANIEL: My last substantive topic held oveorh the 8 pondage level, the dead storage level, theatipg

9 morning is the genesis of the present displue, 9 pool, the dead storage capacity, the immowaietst
10 opposition of the parties on key issues,thad 10 level of the spillway, the spillway gates thvel of
11 Kishenganga and Baglihar decisions. Youali#ady 11 power intakes and the outlet works. It'sedty short
12 have a good appreciation of these issuebegsvere 12 agreement, and in one paragraph, Articiellsts
13 at the core of the competence phase, andGaupetence 13 all of these and then it indicates the ageserof the
14 Award indeed traced the history of the disagrent 14 parties, taking into consideration the prioviof the
15 between the parties. 15 Indus Waters Treaty.
16 Insofar as is relevant for this phasthef 16 Now, there were other issues or diffeesrizetween
17 proceedings, these issues were revisitelddpter 2 of 17 the parties during this early period. Amd taking
18 Pakistan's Memorial in this phase of the.c&taving 18 sort of latitude when | describe the "eadyiqd".
19 regard to question 35(a) of Procedural ONier6, 19 It's really a period that runs from, | supd960
20 Mr Fietta will address you on Wednesday en th 20 through to about 1988, through to the beggsf the
21 interpretative issues arising out of the gl 21 Kishenganga dispute.
22 determination and the Kishenganga awards. 22 Material differences between the partiesyever,
23 For present purposes, | would like, &t ploint, 23 began to emerge from, at the very least, 1988n
24 simply to recall a number of points aboutdtigins of 24 Pakistan first raised questions within therReent
25 the present dispute and the opposition opénges on 25 Indus Commission regarding the Indian "schem&saging

Page 201 Page 203
16:52 1 the key issues of which you are seisedcolrse, 16:55 1 diversion of the waters of the KishengaRyeer". And

2 everything that I'm going to say is buried pivathe 2 this is the origin of the dispute that wasssfuently

3 documents on the record; I'm not sure thatensaid it 3 referred to the Kishenganga Court of Arbitiatithe

4 in quite the same directness as I'm aboudyp s 4 detail of which is recounted in its partialeae at

5 boiling down some of the issues that haveearisAnd 5 paragraph 140 and following. So when | thie t

6 then | will conclude my submissions with aebri 6 reference of 1988 and quote to you the questised

7 observation to the relevance of the Baglihar 7 concerning the "scheme envisaging diversighef

8 determination and the Kishenganga award$éset 8 waters of the Kishenganga River", | am refeirenthe

9 proceedings. 9 way in which the Kishenganga Court addredsad t
10 As I've already said today, the partiesgute 10 After much back-and-forth in the Commissiso from
11 over water use goes back to the earliest afayeir 11 1988 and following, that dispute crystallised
12 independence in August 1947. The Treatypksied 12 7 February 2006. So we have a period ofeb8sy And
13 an allocation of rights of use of water arichenework 13 on 7 February 2006, the PCIW notified thaNGif the
14 for the settlement of differences going faxvaAfter 14 existence of a dispute with respect to th&RH
15 the initial period following the Treaty's ousion, 15 Subsequently, by correspondence of 4uaep2008
16 the framework of the Treaty enabled the st 16 from the PCIW to the ICIW, Pakistan identifi&ix
17 address the differences that arose on a ioe 17 composite questions -- they were composistipns
18 basis. And you've heard from Mr Shah abmait t 18 because there were a number of differens patach
19 cooperation between the parties that waeevid the 19 of the six question that were identifiedix- s
20 early days. 20 composite questions in dispute between thepanrties.
21 An example of this indeed was the agreemetween 21 Two of those composite questions were suleseiyu
22 the parties of 14 April 1978 regarding th&aBalant 22 referred to the Kishenganga Court of Arbitrat The
23 constructed on the Chenab River. This is at 23 remaining four composite questions remaimatidressed
24 Exhibit PLA-53, | think Mr Shah mentioned tha 24 and unresolved, and in large part this is whyare
25 fortuitous that my submissions have been tvdd to 25 here.
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16:57 1 If you have a look at Pakistan's AneghRequest for 17:.00 1 methodology of the calculation of maximaitowable
2 Arbitration at paragraph 18 -- | don't inwteu to do 2 pondage -- the parties have remained far apdrt
3 so at the moment -- this reflects Pakistamigral 3 opposed on all of these headline issues,dimdon
4 Request for Arbitration of 2016 -- these ided 4 the approach to the calculation of pondage.
5 disputes relating to the calculation of porejage 5 As an aside, | note that the adjustmetitén
6 placement of the power intakes and the desigrheight 6 parties' approach to the calculation of poedagrurred
7 of the sediment outlets and spillways. thise 7 largely in consequence of the Baglihar pondage
8 disputes of systemic interpretation that heesubject 8 determination, which India moved very quictdy
9 of the present dispute of the proceedings. 9 embrace, and the position that India takesytdsl
10 So the genesis of this is in fact arcaipout 1988, 10 largely a Baglihar determination position.
11 when the first disputes arose over Kishengafidey 11 You will recall that in the Baglihar detenation,
12 went through a fairly lengthy process of atioh and 12 the Neutral Expert disagreed with both partieovided
13 crystallisation until 2006-2008, then wentie 13 his own methodology -- that methodology was
14 arbitral proceedings in respect of two ofdisputes, 14 a methodology which we contest, very heasdlgtest --
15 and the remaining Kishenganga disputes,rresshape or 15 but reached a conclusion which provided pgeda India
16 form, have come to you. 16 for Baglihar which was very, very significiggreater
17 But while these are the direct originthef 17 than the position that Pakistan contendedridr
18 present dispute, the parties' wider dispuée the 18 approached the position that India advanced.
19 interpretation of the paragraph 8 desigmegatwas in 19 Now, the Baglihar determination, oveeaqd of
20 fact crystallised much before this, in theyed990s, 20 time -- including, | have to say, in the @xttof the
21 following India’s first proposal of the Bdgir HEP. 21 preparation of these submissions, but ré&alip the
22 The cause of the Baglihar dispute was ttiia's 22 earliest times -- also caused Pakistan teiteind to
23 Baglihar design proposed a significantly éased 23 slightly modify the approach that it had be&ing in
24 operating pool on the basis of a pondageilzdion 24 the Baglihar proceedings, acknowledging trapexity
25 that Pakistan contested. So this goes lodtietearly 25 and the variability of the outcome that itgBhar
Page 205 Page 207
16:58 1 1990s. And by correspondence from th&\P@Ithe ICIW | 17:02 1 approach posed.
2 of 12 August 1992, Pakistan objected to Isdéaglihar 2 Just to unpack that a little. You wilinehis --
3 design by reference to paragraphs 8(a), 8(b), 8(e) 3 you've seen it in our written submissions,ymut will
4 and 8(f) of the Treaty. And you will find hi 4 hear this in some detail from Dr Miles.
5 correspondence at Exhibit P-586. 5 One of the, as it were, guiding principlest we
6 In a sense, that is the real genesiseof th 6 have taken when we've come to present oupappron
7 paragraph 8 dispute that you have before you. 7 the pondage calculation is that this must Heen
8 Mr Chairman, members of the Court -- agaira 8 a pondage calculation that was capable ofjbein
9 | think that this goes, Mr Chairman, perhapsrie of 9 undertaken in 1960, in the period up until®36
10 the questions that you put to Mr Shah --esmtdeast 10 can't be a pondage calculation that has tiben by
11 that point, since at least 12 August 199Ristan and 11 supercomputers, or by engineers sitting lajptops
12 India have been in formal and fundamentgudes about 12 that were not yet invented. It really neetdelde
13 the key questions of interpretation of paappr8 of 13 a pondage [calculation] that was undertakiém avslide
14 Annexure D of the Treaty. 14 rule, or with the maths of the engineerngjtand
15 While the Baglihar Neutral Expert deteration of 15 undertaking that calculation.
16 12 February 2007 drew a line under the Frtie 16 In the light of Baglihar and subsequeraty
17 differences in respect of the Baglihar HERid not 17 Pakistan has come to look at these isstieisiki the
18 resolve the dispute between the partiestbeawnider 18 appreciation that we came to was that theetao
19 systemic questions of interpretation of peaply 8 as 19 great a complexity in the calculation thatitan was
20 they applied to other Indian run-of-river HEdh the 20 advancing, and that it also did not arriva aimber
21 Western Rivers. And here | come, Mr Minéasour 21 certain. And if you want to provide an ipi&tation
22 question and, Professor Murphy, to your feltm. 22 of the Treaty, of paragraph 8(c), you havieet@ble to
23 While there have been some adjustmertketdetail 23 arrive at a number certain for any particplant.
24 of the parties' respective positions on tragraph 8 24 You can't say, "It's between this range"abee those
25 criteria over the years -- for example, anpirecise 25 who are designing and constructing and operaeed to
Page 206 Page 208
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17:04 1 know how the plant works. 17:08 1 has addressed that aspect of your questiawill be
2 So the position that we have advanceduiry our 2 coming back to this in some considerable He¥u
3 Memorial, and you will hear this from Dr Milas 3 will see on the outline of the submissiong thare is
4 almost essentially the same position thatfakihas 4 a segment that is put down for my attention at
5 been advancing previously, subject to someifination 5 number 17 -- this is the closing segment our 3ty --
6 which he will address. 6 situating the calculation of pondage withia ftheme
7 But where the parties remain very far epaand 7 of the Treaty. It was my intention, in fact,
8 this is evident on the face of India's statemoé 8 elaborate on what I've been saying now, amt tlo so
9 difference in the Neutral Expert proceedingsch you 9 in rather more detail. And then Dr Miles, whe comes
10 will see because they are annexed to thel&upptary 10 to spend two and a half hours with you ordage on
11 Rules of Procedure in the Neutral Expert @edings, 11 Friday morning, will look into the detail tife
12 | drew those to your attention, and to Pakist 12 Baglihar arguments, how these arguments egplv
13 statement of position -- is that Pakistars $hgt the 13 including by Pakistan and by India.
14 calculation of maximum allowable pondagetbase 14 So | hope that, in a sense, I've givanthe
15 undertaken by reference to the formula in 15 taster menu, but you'll come to the reaf stiittle
16 paragraph 8(c). And that formula in parardft) 16 bit later on. But if there's anything ontttieat
17 refers to the calculation of firm power ahd minimum 17 I can help you with at this stage, 1'd befyaip try.
18 mean discharge in paragraph 2(i). And theae why 18 Otherwise | will move on to the scheme of my
19 you look at the 2(i) MMD, minimum mean disae and 19 submissions.
20 firm power, is because 8(c) expressly requimi to do 20 THE CHAIRMAN: It's a very good taster menu.
21 so: it has an express renvoi back. So Raiksst 21 Let me just note -- and you may wistusi Jeave
22 approach is driven by paragraph 8(c) andirimepower 22 it to Dr Miles, as we will hear more abousth that
23 MMD formula in 2(i). 23 in my understanding, what Pakistan advantéok
24 India's approach, as we understand it tree 24 Baglihar proceeding was that when we trygoré out
25 years, is to -- if | can put it in terms tha¢ not 25 the time period to be thinking about flucto=s in
Page 209 Page 211
17:06 1 intended to be disparaging, but it'stie it more 17:09 1 firm power, that actually you would lodkeawveekly
2 of a mélange. It's looking at paragraph &(g) the 2 time period; as opposed to now, Pakistan istaiaing
3 calculation, then going back to the definition 3 that it should be a daily time period.
4 paragraph 2(c), which talks about satisfaabiotme 4 So that just struck me as one kind of ghahat
5 load, and to read that into the calculatiopafdage, 5 might have something to do with disagreemeiitsin the
6 and also to rely on the operating provisions i 6 Commission, although it sounds like, from wj@i've
7 paragraph 15 for purposes of its calculatigpoodage. 7 said, the parties are so far apart that,trimasn't.
8 Forgive me, because there's a lot to packed 8 But it does raise a different issue, whichldde: is
9 here; we'll come back to that in some detailie 9 Pakistan in agreement that there is no defnitay of
10 course. Butin a sense, that divide betviRakistan's 10 determining maximum pondage under the Trié#tgre is
11 approach, resting on 8(c) and 2(i), and Iadia 11 this possibility of variations in the wa igroperly
12 approach, resting on an amalgam of 2(c),a8{d)15, 12 calculated?
13 that divide has not changed and the essétlcese 13 SIR DANIEL: Mr Chairman, let me give you an inuirse
14 calculations have not changed. 14 response, and that will be unpacked and dpedlby
15 We thought very carefully as to whetlherdispute 15 Dr Miles in due course.
16 that we were bringing to you on pondage wdispute 16 I think in the first instance you arealbtely
17 between the parties that had been aired batthe 17 correct, if | may say so, to put your fingerthis
18 parties, and we had no difficulty, | haveay, at 18 question of daily and weekly, because theeiss the
19 all, in concluding that it was. And if yoave a look 19 daily and weekly, the time period for purmoséfirm
20 at paragraphs 11.1 to 11.3 of our Memoritilese are 20 power, is something that we have grapplel imibur
21 the opening paragraphs of the pondage chayyteu 21 thinking about these issues.
22 will see quite clearly how it sets out bdth t 22 The conclusion that we've come to --ymdve seen
23 consistency in the arguments, but also tridei 23 this in chapter 11 of our Memorial -- is {Having
24 between the parties. 24 been through the Treaty now pretty systemisitiche
25 So | hope, Mr Minear, Professor Murphwat tthat 25 conclusion that we have come to is that ttseoaly
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17:11 1 one time period which jumps out as belegappropriate 17:14 1 a number of accomplished mathematiciathénk, on the
2 time period for the calculation, and thatts 24-hour 2 panel. But we will put all of these issuegda and
3 period, when you look across all the variowwvigions 3 invite you to explore them further.
4 of the Treaty. And you will recall in the d¢ert of 4 MR MINEAR: Sir Daniel, | hate to give more assigents to
5 the site visit that there were some exchangasd if 5 your team, but when we get to the questiquoofiage,
6 memory serves me, Professor Murphy, you wetles lead 6 it would be useful for me to know what vaoas there
7 of those exchanges on the part of the Coatteut the 7 have been in India's approach to pondagetwer and
8 peaking nature of the plant, and that it waerating 8 also to go to the travaux. | think Pakistitially
9 on a 24-hour cycle. 9 suggested a pondage determination based amraum
10 Now, we accept, as we must, | supposetitimgs: 10 load factor, and | would be interested invdmg what
11 first of all, that there is no time perioath 11 relevance that might have to the positiohwes
12 written into the Treaty specifically on tins 12 ultimately formulated in the Treaty.
13 paragraph 2(i) or in paragraph 8(c). It diesy, 13 SIR DANIEL: Mr Minear, thank you very much fdret homework
14 "You must use a 24-hour cycle" or, "You muss 14 to my team. I'm glad that that's not gomgé my
15 a seven-day cycle". We also accept that ther 15 homework this evening, but it is going tchoenework
16 provisions of daily and 24 hours and weekiijten into 16 for the team. But | have to say | think tiett's
17 the Treaty. 17 homework that has already been done, sdl ibevi
18 At the end of the day, it's going to depen 18 a question of focusing the answers in resptmgour
19 whether you are persuaded by our treatyprétation 19 guestion.
20 point: that the 24-hour period is a periat thust 20 I do note, as an aside, that there has hevery
21 necessarily be implied into the Treaty, anted that 21 heavy component over the years of hewingaladi
22 it is the only period that could have bedarided by 22 calculation of pondage to the load curved e were
23 the drafters of the Treaty. 23 struck by the question that you asked Mr Stiabes
24 Now, coming to your, as it were, sortlanhgling 24 India ever provide this load data?", andésponse,
25 conclusion, which is: would we accept thatéhis no 25 "No, they don't".
Page 213 Page 215
17112 1 algorithm, that there is no fixed methatijnk -- but 17:16 1 But we take your question very muchdart and
2 I'm going to say this in a very sort of coimtial and 2 it will be something that is addressed as werg
3 tentative way -- | don't think that we woulgtee with 3 MR MINEAR: Thank you.
4 that, because | think that we have been novutfh such 4 THE CHAIRMAN: Sir Daniel, just since we've haditde bit
5 a process of examination that we have condltiu, 5 of a break here, | note that we're about Yhitas away
6 whatever other methods of calculation of pgedae have 6 from our normal breaking time. | don't knommhmuch
7 been able to come up with -- looking alsodid's, 7 more you have, but | did want to signal thiatry
8 looking at Creager & Justin, and looking &bathe 8 intention that we stop at half past the hadtiit
9 wisdom that has been collected in this fielthat any 9 were to run an extra minute or two, that's not
10 other method of calculation of pondage faitsone 10 a problem, but | think that if it's more thhat, it's
11 reason or another: it couldn't have beentaade 11 best to continue with you tomorrow morninghes.
12 undertaken in 1960, it would have turneddaet into 12 Even though that breaks up your presentdtitimk it
13 a storage plant, or something of that nature. 13 would probably be best for us to proceethdt manner.
14 Now, we of course are very content -- iadeed, 14 SIR DANIEL: Thank you, Mr Chairman. | suspewitt| will
15 this is why the reason why we're here ancevedfering 15 go on tomorrow, and that's fine. You'veadsegot me
16 our submissions in so much detalil -- we arg gontent 16 on the schedule as being the MC for tomosow'
17 to have our feet held to the flames, andaubtour 17 submissions. But | will try and use the riExminutes
18 engineering members will do so. And Dr Milal 18 just to complete one aspect of what | hawsajo
19 attempt to assist in any of the questionisaiea 19 Mr Chairman, members of the Court, reduoets
20 raised; then of course we've got Dr Morrid ae've got 20 essentials, the present dispute betweerattiepis
21 Mr Rae. 21 about two key issues.
22 You will have seen that there is a matitaral 22 The first is about Treaty-consistent apphes to
23 appendix. | see that Dr Blackmore is nodahith 23 the management of sediment. This goes to the
24 a smile on his face. The mathematics caaggdat 24 interpretation and application of subparaigsap), (€)
25 deal of concern to people like me, but tlaeee 25 and (f) of paragraph 8.
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17:17 1 The second is about the permissikeaiia HEP's 17:20 1 be applied to new power plants under tieafy."
2 operating pool, including, principally, thestige of 2 That's at paragraph 6.1.3.
3 water by way of pondage, but also the heigti® 3 So this philosophical approach to thegiesf
4 freeboard. The higher the freeboard, the rpotential 4 run-of-river plants on the Western Rivers was
5 there is to store water. And this goes to the 5 crystallised in that exchange in January 2004spect
6 interpretation and application of subparagsahand 6 of the Baglihar Plant.
7 (a) of paragraph 8. 7 Mr Chairman, members of the Court, thiésnub
8 These disputes of systemic interpretajimio the 8 of the dispute between the parties: Indiaditbe
9 heart of the application of the Treaty. 9 bothered. For India, the 200 or so HEPs @drfar the
10 So | come back to a point that I've maldeady but 10 Western Rivers are an afterthought. Ind@a@aches
11 I think is worth underlining here, and thathat in 11 HEP design and construction on a colossé bya
12 my submissions a little bit earlier todagiréw 12 reference to template design standards thdbeused
13 attention to the fact that India has somewheound 13 on the more than 96% of its dam construgirmgramme.
14 5,264 completed large dams on its rivers, tliean 4% 14 Recalibrating India's template standardetommodate
15 of which are located on or planned for thesi&fe 15 the bespoke design criteria of the Treatforsindia,
16 Rivers. And | noted that there is an evilyestrong 16 too much of an irritant. It is easier fodisimply
17 national imperative on India's part to design 17 to ignore, we say to dissemble, to play ldadail to
18 Western Rivers run-of-river HEPs by referetacés own 18 engage, to contest competence, and all tile ish
19 Treaty-unconstrained design criteria thasés for 19 build, build, build. That is what India isidg.
20 the rest of the country. 20 Now for Pakistan, however, those 20(dndian
21 Indeed, India said as much expressliggrcourse 21 HEPs planned for the Western Rivers pose gkln to
22 of the 90th meeting of the Commission in 3an2004, 22 arteriosclerosis in the arteries of the heekistan
23 which was convened in an attempt to reach 23 is totally dependent on the waters of theses. As
24 an understanding between the two sides on the 24 Mr Fietta will address tomorrow, these rivarns
25 differences between them with respect tBtmgihar 25 Pakistan's lifeblood.
Page 217 Page 219
17:19 1 HEP. The record of this meeting is atikikP-544; 17:22 1 India's template design standardsaitesfocused
2 | don't invite you to call it up. But in resgse to 2 on its 5,000 non-Western River dams do négcethe
3 questions from Pakistan's Commissioner, tizim 3 design criteria of paragraph 8 of the Tredylia's
4 Commissioner is recorded as having said that: 4 default approach to sediment management throtayvdown
5 "... most of the hydro-electric plantshe 5 flushing, which drives its approach to thecptaent of
6 Himalayan Rivers have design provisions sintdahat 6 outlets and intakes and the design of spilvy
7 of the Baglihar Plant. The design has takéem i 7 inconsistent with both the Treaty and with the
8 account national and international practices f 8 dispositive findings of the Kishenganga Court.
9 run-of-river developments and is in [accor@dndgth 9 As you will hear from Dr Morris, whose exjence in
10 the obligations of the Treaty to follow souamdl 10 this field is unmatched, there are a range of
11 economical design and satisfactory constmetnd 11 Treaty-compliant approaches to sediment neamagt that
12 operation of the works." 12 would be sound, economical, satisfactorye dikide
13 That's at paragraph 6.2.3 of the minotéise 13 between the parties on this issue is abdplute
14 record of the 90th meeting. 14 fundamental. India is driven by the 5,008kistan is
15 Pakistan's Commissioner is recorded @sda 15  driven by the Treaty and the 200. Thatésisbue
16 responded to India's statement of positidiolsvs: 16  that needs to be addressed.
17 "To the Indian Commissioner's statentesit all 17 India's approach to the calculation ofdzme is
18 hydroelectric plants on the Himalayan rivease the 18 designed to maximise the storage of watéh, fioo
19 same design and Baglihar Plant is not anptixce 19 power generation and for passive sedimenagenent
20 Pakistan Commissioner states that the Thestylaced 20 purposes. And | think this goes to a quedtiat
21 certain restrictions on the design and ojueraff 21 Dr Blackmore put, and which Dr Morris willdréss.
22 run-of-river plants on the Western Riverfiergfore, 22 In this, India is, we say, intentiondilyrring
23 a standard design of other plants on the ldiyaa 23 the lines between Annexure D, Part 3, rurivef-
24 River[s] without consideration to the desigiteria 24 peaking plants and Annexure E, storage wdrks.
25 given in paragraph 8 of Annexure D to theafiyeannot 25 seeking to maximise pondage, India is impesitoly
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basing its pondage calculations on elesrtbat are
extraneous to the pondage design criterion of
paragraph 8(c). Again, the divide betweerptimties
is fundamental.

Mr Chairman, members of the Court, Prafe¥gebb
and Dr Miles will develop these contentioniyfin
their submissions on paragraph 8 on Thursday.

Mr Chairman, that's perhaps a good poistdp, if
you are content to do so, because | haveyaovief
little while to go, but it is to address pitothat's
a little bit discrete: it's on the relevaonté¢he
Baglihar determination and the Kishengangardior
these proceedings. But that's something | ca
conveniently do tomorrow morning.

THE CHAIRMAN: Very good. Let's plan on you giag out

tomorrow morning with that, and then settimgtable,
| suppose, for the presentations to follomdarow.
So why don't we adjourn for the day, s@e you all
tomorrow morning at 9.30 am. Thank you vanch.
SIR DANIEL: Thank you very much.
(5.25 pm)
(The hearing adjourned until 9.30 am the foifmaday)
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