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Outline of  submissions

1. Rule of ‘let flow’/non-interference/no storage

2. Relationship between Article III and other provisions

• Hydro-electric power

• Other uses

• Storage 

3. Cooperation and reporting requirements

4. Question (b) in para. 35 of Procedural Order No. 6
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Ar ticle III, IWT

PLA-0001
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“Pakistan shall receive for 
unrestricted use all those waters of 
the Western Rivers which India is 
under obligation to let flow under 
the provisions of Paragraph (2).”

Not an obligation of non-
appropriation

Positive obligation

Applies to ALL the waters

Three features of  Article III(1)
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Pakistan’s letter, 10 September 1957

Letter from Mr Mueenuddin to Mr Iliff (with enclosure), 10 September 1957, Exhibit P-0420. 

“Being the lower riparian, Pakistan alone is vulnerable to interference by India.  By 
introducing for the first time at this stage new uses on Western Rivers, e.g. […] 
unrestricted right to develop hydro-electric power from those rivers, India has, while 
trying effectively to secure to herself the exclusive use and development of the Eastern 
Rivers, sought to deny the reciprocal independence to Pakistan which the Bank Proposal 
and the Aide Memoire promised to afford to each country.” 
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Pakistan’s acceptance of  the Hydro exception 

to ”let flow”, Aug-Sept 1959

P-0136; P-0139 
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Ar ticle I(15) travaux

P-0139 and PLA-0001 

Treaty draft of 9 December 1959 
(Exhibit P-0139), Article I(12)

Article I(15) of the Indus Waters Treaty

The term "interference with the waters" 
means any act of withdrawal therefrom or 
any man-made obstruction to their flow 
which causes a change in the volume of the 
daily flow of the waters. 

The term “interference with the waters” means:
(a) Any act of withdrawal therefrom; or
(b) Any man-made obstruction to their flow which 
causes a change in the volume (within the practical range 
of measurement) of the daily flow of the waters: Provided 
however that an obstruction which involves only an 
insignificant and incidental change in the volume of the 
daily flow, for example, fluctuations due to afflux 
caused by bridge piers or a temporary by-pass, etc., 
shall not be deemed to be an interference with the 
waters.
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Ar ticle III(3), IWT

PLA-0001
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Ar ticle III(4), IWT

PLA-0001
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Ar ticle III(4), Travaux préparatoires

P-0468; P-0131
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Rule-Exception

RULE
‘Let flow’/non-

interference/no storage
(Art III)

EXCEPTION 
Article III(2)(a)–(d) and Paras 

8-17, Annexure D 

RULE
No storage
(Art III(4))

EXCEPTION 

Annexures D and E
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Ar ticle III(2), IWT

PLA-0001
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Paragraph 1, Annexure D, IWT

PLA-0001
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Paragraph 2(g), Annexure D, IWT

PLA-0001
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Cross-section of  HEP Annexure D reservoir

Pakistan’s Memorial, Fig. 9.1 
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Paragraph 8, Annexure D, IWT

PLA-0001
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Kishenganga Partial Award

Kishenganga arbitration, Partial Award, PLA-0003, ¶ 522. 

“In carrying out this evaluation, the Court emphasizes that it is not considering whether the 
development of hydro-electric power without recourse to drawdown flushing is preferable for 
India. It is not for the Court to apply “best practices” in resolving this dispute. India has quite 
understandably argued in these proceedings for a right to the optimal design and operation of its 
hydro-electric installations on the upstream stretches of the Western Rivers. However, any exercise 
of design involves consideration of a variety of factors—not all of them technical. Hydrologic, 
geologic, social, economic, environmental and regulatory considerations are all directly relevant.  
and the Court considers the Treaty restraints on the construction and operation by India of 
reservoirs to be such a regulatory factor. For the Court, the optimal design and operation of a 
hydro-electric plant is that which can practically be achieved within the constraints imposed 
by the Treaty.”
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Paragraph 8, Annexure D, IWT

PLA-0001



19
Kishenganga arbitration, Partial Award, PLA-0003, ¶¶ 154, 236, 315, 438. 

Storage work

• Annexure E

• 220 MCM reservoir

• 77m high dam

ROR HEP

• Annexure D

• 18.35 MCM reservoir

• 35.48m high dam

Kishenganga Plant
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Paragraph 15, Annexure D, IWT

PLA-0001
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Domestic Use:

Articles III(2) and I(10), IWT

PLA-0001
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Industrial Purposes:

Article IV(12) and (13), IWT

PLA-0001
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Non-consumptive Use:

Articles I(11) and IV(2), IWT

PLA-0001
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Agricultural Use:

Article I(9) and Annexure C, IWT

PLA-0001
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Storage:

Article III(4) and Annexure E, IWT

PLA-0001
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Storage:

Paragraph 2(a), Annexure E, IWT

PLA-0001
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Storage:

Paragraph 7, Annexure E, IWT

PLA-0001
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Storage:

Paragraph 11, Annexure E, IWT

PLA-0001
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Kishenganga Partial Award

Kishenganga arbitration, Partial Award, PLA-0003, ¶ 506 

“in many instances, the Treaty does not simply restrict the Parties from taking 
certain actions, but also constrains their entitlement to construct works that 
would enable such action to be taken.” 
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Ar ticle III(3), VI, VII, IWT

PLA-0001
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Ar ticle VII(2), IWT

PLA-0001
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Ar ticle VIII(4), IWT

PLA-0001
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Paragraph 9, Annexure D, IWT

PLA-0001
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Paragraphs 10, 11, 12, Annexure D, IWT

PLA-0001



35

Procedural Order 6,¶ 35(b)

(b)  To what extent can non-Treaty-based design and operational 
practices be taken into account for purposes of interpreting the 
technical requirements set out in Annexure D, paragraph 8?
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Kishenganga Court of  Arbitration

Kishenganga arbitration, Partial Award, PLA-0003, ¶ 506 

EIA

• Scope

• Duty to prevent and 
mitigate

Drawdown 
flushing

• Comparative 
examples

• Sluicing
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Rule-Exception

RULE
‘Let flow’/non-

interference/no storage
(Art III)

EXCEPTION 
Article III(2)(a)–(d) and Paras 

8-17, Annexure D 

RULE
No storage
(Art III(4))

EXCEPTION 

Annexures D and E
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