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Dear Members of the Tribunal,

In accordance with the Tribunal’s directions in ¢é&dural Order No. 12, Guaracachi
America, Inc. GAl) and Rurelec PLCRurelec, and together with GAI, th€laimants) submit
their response to the Plurinational State of BalwiBolivia or Respondent) application for
security for costs of 12 February 2013 (&pplication). For the reasons set out in this letter, the
Respondent’s Application is without legal or fadtoreerit and must be rejected.
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An application for an interim measure under the@UNCITRAL Arbitration Rules is
governed by Article 26. Article 26(3) provides that

[tihe party requesting an interim measure . . .lIskatisfy the arbitral
tribunal that:

(a) Harm not adequately reparable by an award of damaas likely to
result if the measure is not orderadd such harm substantially outweighs
the harm that is likely to result to the party aggtiwhom the measure is
directed if the measure is granteahd

(b) There is a reasonable possibility that the requmesparty will succeed
on the merits of the clainThe determination on this possibility shall not
affect the discretion of the arbitral tribunal inaking any subsequent
determinatior.

Based on these rules, Bolivia must estaBliah a minimum that (i) there is a reasonable
possibility that it will succeed on its defenses); there is a reasonable possibility that it will
receive a costs award in its faviofiji) the Claimants are unwilling or unable to psych a costs

1 UNCITRAL Arbitration Rules, Article 26(3) (emphasadded).

2 Rachel S. Grynberg and others v. Government of &@tar(ICSID Case No. ARB/10/6), Decision on
Respondent’s Application for Security for Costs,Qdtober 2010Exhibit CL-185, 15.17 (“ltis . . . beyond
doubt that the burden to demonstrate why a tribshaluld grant such an application is on the appti¢a
Emilio Agustin Maffezini v. Kingdom of SpaffCSID Case No. ARB/97/7), Procedural Order No.28,
October 1999Exhibit CL-183, 110 (“The imposition of provisional measuresars extraordinary measure
which should not be granted lightly by the Arbitfaibunal. There is no doubt that the applicantthis case
the Respondent, has the burden to demonstratehehijrtbunal should grant its application”).

3 See Emilio Agustin Maffezini v. Kingdom of Spa®SID Case No. ARB/97/7), Procedural Order Ng.28
October 1999Exhibit CL-183, 1 16—17 (“This claim contains several hypottatsituations. One, whether
the Respondent will prevail and two, whether thibdmal will deem the Claimant’s case to be of snature
as to require it to pay the Respondent the cosiseapenses that it will incur”). The Respondent hasted
Article 42(1) of the UNCITRAL Rules that “[tlhe ctsof the arbitration shalh principle be borne by the
unsuccessful party or parties” (emphasis addedjowttquoting the second sentence that “the arliiitainal
may apportion each of such costs between the paftiedetermines that apportionment is reasonahbléng
into account the circumstances of the case.” Thasu® to award the costs of an arbitration remains
completely within the discretion of the arbitrabtral in the 2010 UNCITRAL Rules.
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award if granted; and (iv) that the harm prevented by the Resporsieatjuested measure
would substantially outweigh the countervailingdem on the Claimangs.

Precisely due to these strict requirements, grgragmapplication for security for costs in
investment treaty arbitration is unprecedenteds Tiplains why there is a dearth of legal
authority in the Application, as Bolivia relies gron a 2005 journal article regarding security
for costs in international commercial arbitratiovh(ch fails to support its position, as explained
below) and a one-page client note about the same ifom Arnold & Porter in 2006 that
includes no internal citations of any kihdndeed, tribunals have reiterated that security fo
costs could only be justified, if at all, in an edrdinary situation. For example, tB®@mmerce
Group annulment committee stated that “the power to omksurity for costs should be
exercised only in extreme circumstances, for examphere abuse or serious misconduct has
been evidenced.Likewise, the tribunal iliibananco v. Turkegeclared that “it would only be
in the most extreme case — one in which an essémisest of either Party stood in danger of
irreparable damage — that the possibility of grapsecurity for costs should be entertained at
all.”8 No such circumstances exist in the instant praoged

Bolivia bases its Application on two factual preesswhile simplyassumingwithout
proving that it will succeed on its defenses and subsequezjuest for costs. Bolivia’'s first

4 Rachel S. Grynberg and others v. Government of &ar(ICSID Case No. ARB/10/6), Decision on
Respondent’s Application for Security for Costs, @étober 2010Exhibit CL-185, 1 5.18 (“In cases of
security for costs, Arbitrators (and courts in gdictions which are prepared to make such an owd#narely
think it right to grant such an application if tharty whom security is sought appears to have @effi assets
to meet such an order, and if those assets woelth $& be available for its satisfaction.3ee also Victor Pey
Casado v. Republic of Chil¢CSID Case No. ARB/98/2), Decision on ProvisioMgtasures, 25 September
2001,Exhibit CL-184, 1 89; P. Friedland®rovisional Measures and ICSID ArbitratipR Arb. Int’l. 335, 348
(1986),Exhibit CL-182 (noting that theAtlantic Triton v. Republic of Guinetsibunal rejected an application
to post security where it had not been proventtigtlaimant was in liquidation).

5 UNCITRAL Arbitration Rules, Article 26(3)(a).

6 W. Gu, Security for Costs in International Commercial Arhtion, Journal of International Arbitration
(Kluwer Law International 2005 Volume 22 Issue Bxhibit RL-132, pp. 167-205; J.E. Kalick§ecurity for
Costs in International ArbitratiofTDM 2006, Volume 3, Issue 5Exhibit RL-133. Needless to say neither
article includes a reference to any investmentyrgdbunal that has granted security for costs.

7 Commerce Group Corp. & San Sebastian Gold Mines, ¥n Republic of El SalvadqitCSID Case No.
ARB/09/17), Annulment Proceeding, Decision on Elv&dor’'s Application for Security for Costs, 20
September 201ZExhibit CL-149, | 45.

8  Libananco Holdings Co. Limited v. Republic of TyrkiCSID Case No. ARB/06/8), Decision on Preliminary
Issues, 23 June 200Bxhibit CL-147, | 57.
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premise is that Rurelec is not in a position tafice its own costs in this arbitratidihe
second is that GAI is a “shell company” without stamtial business activitié8.Even if these
premises were accepted as true (which they arasatill be explained below), investment
treaty tribunals have refused to grant securitycfists in similar circumstances.

For example, ilCommerce Group v. El Salvadahe claimants acknowledged they were

in financial difficulties and were unable to pagithfirst advance on costs (which they did only
after a stay of the proceeding)Despite these circumstances, the tribunal foundamopelling
reason to grant security, especially as it mightehanpacted the claimants’ right to seek
annulment of the underlying awa¥ Analogously, inHamester v. Ghanahe claimant was
unable to meet an advance on costs and explaingfietdribunal that the claimant was
“effectively reliant on others to fund the curradispute proceeding before ICSIEE"Ghana
applied for security for costs as a result of thsnissiont* The Hamestertribunal rejected
Ghana’s application as “there was a serious rigk @n order for security for costs would stifle
the Claimant’s claims” and that the only purposesath an order would be to cancel an
upcoming hearing, which was impracticable in thigumal’'s view!> As theRSM v. Grenada Il
tribunal stated, “it is . . . doubtful that a shagiof an absence of assets alone would provide a
sufficient basis for [an order for security for tsjs'16

Nor is it a ground for security for costs that tiaimant is a special-purpose vehicle.

The Libananco v. Turkeyribunal recognized that many entities in investtrtegaty cases are
“investment vehicle[s] created or adapted specialhthe purpose of the investment transaction

10

11

12

13

14

15

16

Application, Section 2.1.
Ibid. at Section 2.2.

Commerce Group Corp. & San Sebastian Gold Mines, \n Republic of El SalvaddiCSID Case No.
ARB/09/17), Annulment Proceeding, Decision on Elv&dor's Application for Security for Costs, 20
September 201ZExhibit CL-149, 1 48.

Ibid. at 79 51-53.

Gustav FW Hamester GmbH & CO KG v. Republic of @Gh@@SID Case No. ARB/07/24), Award, 18 June
2010,Exhibit R-8, 1 14.

Ibid. at T 15.
Ibid. at 1 17.

Rachel S. Grynberg and others v. Government of &ter(ICSID Case No. ARB/10/6), Decision on
Respondent’s Application for Security for Costs,detober 2010Exhibit CL-185, 1 5.19.
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that has in the meanwhile become the subject @utis™’” There is no particular reason why
such investment vehicles should be required toigeosecurity for costs to Statper se

The Claimants need not rely exclusively on thisabrbase of case law, as there are no
factual grounds that support Bolivia’s Applicati@olivia does not even attempt to argue in its
Application that it is likely to succeed on the iteeand to be awarded its costs. Respondent’s
success is, in fact, an unlikely possibility comsidg that (a) this is a case involving an admitted
uncompensated expropriation; and (b) Bolivia’sgdittional objections are unfounded, and for
the most part would not result in the dismissalhef case as a whole. Moreover, the Claimants
have met every advance on cddtgaid for counsel and experts, and complied witd th
Tribunal’s orders. They will continue to do so etfuture.

Furthermore, although Bolivia’'s Application attempb cast aspersions on Rurelec’s
financial health, Bolivia has ignored the fact tRatrelec recorded profits of £1.76 million and
£16.39 million in the two most recent audited animeports, in 2011 and 2010 respectivdly.
These profits were notwithstanding the devastatimgact of the uncompensated expropriation
of its Bolivian business in 2010. Bolivia focusemnowly on a loss of £100,000 in Rurelec’s
latest interim accounts, which is misleadg.

Bolivia also fails to understand the nature of financing received by Rurelec. As the
Claimants observed in their response to Boliviasuinent production request on 15 February
2013, Bolivia has mischaracterized the Claimanigding arrangements. The exhibit to which
Bolivia refers expressly states that “the [loangeeds] will be used to invest in Rurelec’s

17 Libananco Holdings Co. Limited v. Republic of TyrkicSID Case No. ARB/06/8), Decision on Preliminary
Issues, 23 June 200Bxhibit CL-147, | 59.

18 see Unete Telecomunicaciones S.A. and Clay P&HRd_v. Republic of EcuadofUNCITRAL), Procedural
Order No. 5, 29 September 20HXhibit CL-148, 1 51 (holding that the claimant’s timely paymeiitthe
advance on the tribunal's costs precluded the mabdrom inferring that the claimant was insolveartd
militated against an order for security for costs).

19 2011 Annual Report of Rurelec PLExhibit C-362, p. 18, line “Profit/(loss) for the year from conting
operations”; 2010 Annual Report of Rurelec PERhibit C-181, p. 22, line “Profit/(loss) for the year”.

20 Application, 1 10But seeRurelec’s positive working capital in 2012 InterReport of Rurelec PLGExhibit
R-110, p. 4 (current liabilities subtracted from curressets — “trade and other receivables” and “cash a
cash equivalents”); 2011 Annual Report of Rurel&€€ FExhibit C-362, p. 20 (current liabilities subtracted
from current assets — “trade and other receivaldad’“cash and cash equivalents”).
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programme of investment in thermal power in Child &ydro power in Peri This funding is
clearly not directed to “cover[ing] the costs oithrbitration”, as Bolivia suggests.

As for GAI, the issue of whether it has substantiatiness activities has been fully
pleaded in the Claimants’ jurisdictional submissighand is in any event irrelevant in light of
Rurelec’s status as an ongoing concern.

Finally, there is the issue of the equity of suchoader in this cas& The Claimants’
investment in Guaracachi was nationalized and th@nm@nts have demonstrated in this
proceeding that their most important investment wabject to an uncompensated taking,
among other internationally wrongful acts. To theeat that the Claimants have weathered
financial challenges, they are the result of Baliwiunlawful conduct. In such circumstances,
security for costs in investment treaty arbitratiwould hinder claimants from seeking redress
under an investment treaty at a time when theynawst vulnerable, especially in the case of
large-scale nationalizations. The burden on than@lats would therefore far outweigh any
potential benefit to Bolivia.

Bolivia’'s conduct in this arbitration must also taken into account in assessing its
Application. As one of the articles cited by thespendent explains “a respondent must show
good faith by paying his own portion of adminisirat fees before a security for costs
application could be entertained [otherwise] thepomdent might be deemed to have ‘unclean
hands’ and be deprived of the right to raise thertke ofcautio judicatum solvi2> Moreover,
the article continues: “[tJribunals have taken irdocount the ‘timing’ factor in judging a
respondent’s conduct: generally, an applicatiorsaurity should be made as early as possible
[. . .] . An application close to the hearing vidlbk more like an attempt to stifle the clai&§.Tn
this arbitration, Bolivia has previously failed &ppoint counsel and pay its advance on the

21  Ppress Release, “Rurelec completes $15.45 mifliond Raising”, 2 July 201Exhibit R-101, p. 1.

22 Application, Section 2.3. The Spanish originaads “Como Bolivia manifestd en su Memorial de
Contestacion, mediante una Nota de Prensa del ulae de 2012, Rurelec informé haber obtenido
financiacién para cubrir los costos de este aijbitrar parte de un tercero (no identificado).”. .

23 Claimants’ Counter-Memorial on Jurisdiction, SewctlV.B; Claimants’ Rejoinder on Jurisdiction,
Section IV.B.

24 UNCITRAL Arbitration Rules, Article 26(3)(a)

25 W. Gu, Security for Costs in International Commercial Arhtion, Journal of International Arbitration
(Kluwer Law International 2005 Volume 22 Issue Byhibit RL-132, pp. 194-95.

26 |pid. at p. 195
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Tribunal's costs on a timely basis, or provide tequired translations of its pleadings, thereby
increasing Claimants’ costs. It has even harassmhsultant to Claimants’ experts. Moreover,
Bolivia made its Application nearly a year afterateived the Statement of Claim, and a month
and a half before a long-planned hearing is séefgin. By this Application, Bolivia yet again
attempts to prevent the resolution of this casereefin international arbitral tribunal. Such
behavior is a relevant factor in the Tribunal’s €ideration.

Therefore, the Tribunal should reject Bolivia's Aipption in its entirety. The
Respondent has not met its burden of proof thah surc exceptional preliminary measure is
necessary or justified in this arbitration. The i@lants also request that the Tribunal award
them the costs and fees associated with filing résponse to the Application, with interest, at
the appropriate stage of the proceeding.

Yours sincerely,

Nigel Blabkaby

Noah Rubins

Encl(s)

Copy to: Hugo Raul Montero Lara and Office of the Attorney General of the
Elizabeth Arismendi Chumacero Plurinational State of Bolivia
Eduardo Silva Romero Dechert LLP

José Manuel Garcia Represa
Alvaro Galindo
Juan Felipe Merizalde

Martin Doe Permanent Court of Arbitration
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