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INTRODUCTION

Guaracachi America, Inc. Guaracachi America or GAI), a company
incorporated in the United States of America, andelec PLC Rureleg, a
company constituted under the laws in force inUinéed Kingdom (collectively,
the Claimant3 submit this Statement of Claim in support of thgaims against
the Plurinational State of BoliviaBblivia, or the Government. The present
Statement of Claim is submitted pursuant to Arti2{eof the 2010 Arbitration
Rules of the United Nations Commission on Inteoral Trade Law (the
UNCITRAL Ruleg and paragraph 12 of the Tribunal’'s Terms of Appoient
and Procedural Order No. 1 dated 9 December 2011.

Guaracachi America and Rurelec bring these claism&d and UK investors,
pursuant to the Treaty between the Governmenteothited States of America
and the Government of the Republic of Bolivia Conagg the Encouragement
and Reciprocal Protection of Investment (148 Treaty' and the Agreement
between the Government of the United Kingdom ofaGritain and Northern
Ireland and the Government of the Republic of Halifor the Promotion and
Protection of Investments (th#K Treaty) (together, tha@reaties.?

The Claimants have commenced these proceedingsbt@minoadequate and
effective compensation in respect of the interfeecny the Bolivian state with the
key elements of the regulatory framework affectRgrelec’s and Guaracachi
America’s 50.001% shareholding in Empresa EléctriGaaracachi S.A.

(Guaracach),® the failure to obtain justice through the Bolivieaurt system in

Treaty between the Government of the United StateAmerica and the Government of the Republic
of Bolivia Concerning the Encouragement and Recigir®rotection of Investment, signed on 17 April
1998 and entered into force on 6 June 2@Xhjbit C-17.

Agreement between the Government of the Unitethdom of Great Britain and Northern Ireland and
the Government of the Republic of Bolivia for thefotion and Protection of Investments, signed on
24 May 1988 and entered into force on 16 Febru@80JExhibit C-1.

These measures include: (a) the alteration eflélgal framework for calculation of electricityatp
prices; and (b) failure to provide the Claimantshvéffective means to assert claims and enforde the



respect of such interference and, finally, the édroationalization on 1 May 2010

of that shareholding.

The combination of these measures caused injutiigcClaimants quantified at
no less than US$142.3 million. In the months thbwed the expropriation, not
only did Bolivia fail to make any offer of competisa, it proceeded to seize
further assets owned by Rurelec’s subsidiary, Haepgra Sistemas Aislados

Energais S.A.Energai9, resulting in a further loss of US$661,535.

Before we enter into the detail, a brief summaryhef simple facts in this case is
appropriate. In the early 1990s, Bolivia undertak ambitious program of
reform to establish a new regulatory framework @maging private sector
participation and competition in the electricitygustry. The economic crisis that
Bolivia faced from 1981 until 1985 had profound sequences on the supply of
electricity in Bolivia, which at the time was unedle and inefficient, with
blackouts occurring regularly. Private investmeginained depressed, and the
levels of investment required and know-how for Bialis electricity sector were
beyond the financial capability of the Government.

As a result, between 1992 and 1994, Bolivia esthbll laws on investment,
privatization, and capitalization, which togethereated a framework for a
supportive investment climate. It also adoptecbmmrehensive new legal and
regulatory framework for the electricity sector. hel cornerstone of that
framework was Law No. 1604 of 1994 (thR&ctricity Law). The guarantees that
Bolivia provided in the Electricity Law were tailonade to address the concerns
that otherwise would have kept foreign investorsayw In particular, the
Electricity Law provided for the introduction of feeely competitive electricity
market that promoted improvements in quality anficiehcy in rendering

electricity generation services; provided for tgrithat reflected economic and

rights before the Bolivian courts with respect ttegal challenge to the way in which capacity price
calculations were unilaterally altered to the Claints’ detriment.
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financial supply costs; and established a reguatimstitutional and legal

environment to enable the utilities to compete wequal basis.

It was on this basis that Bolivia proceeded to giiae the largest electricity
generator in the country, the state-owned EmpreaaioNal de Electricidad
(ENDE). Unlike traditional privatizations, in which agernment sells complete
ownership of a company, the “capitalization” prograllowed private investors
to obtain a 50 percent share and management casftiolportant state-owned
enterprises, in exchange for the contribution cfed amount of capital. As a
result of capitalization, ENDE’s power generatiossets were unbundled and
divided into three separate mixed companies, inetudsuaracachi, to which

three of ENDE’s thermal power stations were tramete

In 1995, through this process, Energy Initiativeesubsidiary of GPU Power Inc.
(GPU), won a stake in Guaracachi with a US$47.13 nmillmmd and established
Guaracachi America for the purpose of subscribmga percent of Guaracachi’s
shares. In formulating its bid amount, Energyidtives recognized not only the
value of Guaracachi’s fixed assets but, importanthe future value of the
business based on expectations created pursuanhetocommitments and

protections enshrined in the Electricity Law.

By 1999, under the leadership of Energy Initiativ€uaracachi had invested
US$72.7 million in Bolivia — 154.3% of the US$4#riHion it committed to
investing at the time of capitalization. As a iesof these investments,
Guaracachi America was permitted to acquire a ntgjorterest in Guaracachi,
as provided for in the contract it entered intohwihe Ministry at the time of
capitalization.

On 22 January 2006, Evo Morales became th® Besident of Bolivia.

Although there had been speculation about natipain of hydrocarbons
following a referendum held under the previous adstiations, there had been
no suggestion that utilities or the electricityteeavould be nationalized as part of
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any government agenda. There was no emotionabliticpl debate about the
sovereignty of natural resources in a well fundtignsector such as electricity
generation. Further, the Government needed forgigestment to expand and
develop the electricity sector as demand increamad it did not have the
available capital nor the know-how to develop theeteicity generation sector on
its own. Also, unlike other sectors, maintaininy efficient electricity system
figured prominently in the daily lives of ordinaBolivians and any risk to the
security of electricity supply could have adverssitigal consequences for the

Government in power.

It was against this background that, in Decembdl52@Rurelec contracted to
acquire Guaracachi America for US$41.2 million thgb its wholly-owned
subsidiary, Birdsong Overseas Limited. The actjaisiwas completed on 6
January 2006. In the months following its acqiositthe Government confirmed
Bolivia’'s commitment to the regulatory frameworkathwas introduced with
privatization in an agreement with the electrics#gctor which was signed in
exchange for a significant subsidy by the sectolower income consumers
through what was known as the “Dignity Tariff”. @ltommitment was clearly

set out in Article 5 of that agreement:

The Supreme Government is committed to making eg#oyt
to maintain this system of fixing prices for thetiaties of
generation, transmission and distribution. In thenguality that
changes are made to the norms currently in foheset will be
made in consultation with the companies of the medfter
first ensuring that their income allows them to westhe
sustainability and reliability of suppfy.

Consistent with this commitment, Guaracachi comthuits program of

investment in new generation capacity, now underekua’s leadership, leading

4

Agreement of the Strategic Alliance Between thev&@nment of Bolivia and the Electricity
Companies, 21 March 200Bxhibit C-119, Article 5. See alscGupreme Decree No. 28,653/2006, 21
March 2006 Exhibit C-118.
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15.

to the establishment of 185 MW of new high-effidgrpower plant capacity to

meet increased demand, at a cost of approximate§y1t0 million.

As a result of its commitment to ensuring a sealeetricity supply, Rurelec
enjoyed excellent relations with the various enengynisters under the
administration of Evo Morales. By 2010, many oé thbjectives of Bolivia’s
electricity sector reforms were realized. In JUl995, at the time of
capitalization, Guaracachi had 248.6 MW of instaleapacity provided by nine
old technology “Frame 5” gas turbines, five duadlf(gas and diesel) turbines and
one aero-derivative gas turbine installed in thé0k9and early 1980s. By 2010,
as a consequence of investments made by Guaraocadei, the leadership of the
Claimants, installed capacity had nearly doubled28.6 MW (excluding the 82
MW of combined cycle capacity which was nearing ogssioning at the time of
the expropriation), all of which was based on hgificiency and low emission

technology.

Notwithstanding these levels of investment, Boliviad failed to respect the
commitment it had given in its Agreement with tleeter. First, it had interfered
with the capacity payment calculations in 2007 withproper consultation with
the generators that resulted in an important deergasuch revenues. It had then
failed to provide the Claimants with effective joidil means to assert claims and
enforce their rights with respect to such changé&®cond, in 2008, Bolivia
interfered directly with the economic mechanism fhe determination of
electricity spot prices paid to generators in adraattempt to reduce the prices

that would otherwise have resulted from the appbeceof the legal framework.

But no one could have predicted at the time thase¢hregulatory interferences
were the first indications of a plan to nationalitee entire sector. Yet, in
hindsight, that is what occurred. With over US$X0illion of new investments
in Guaracachi in place, President Morales seleletag Day of 2010 to engineer
a dramatic and dangerous situation: to nationahzghout warning, in an

unnecessarily violent and shocking manner, the n@ats’ participation in
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Guaracachi. At about six o’clock in the morningyliBian military personnel
wearing balaclava masks and carrying machine gumsed entry into
Guaracachi’s offices breaking doors and smashimglews notwithstanding that
there had been instructions to the security guaoddo resist entry. A banner
was hung from one of the windows with the legendANONALIZADO.”
Existing executives and officers were summoned gpear for a reading of
Supreme Decree No. 0493 (tiationalization Decreg which purported to
nationalize 100% of Guaracachi America’s sharelmgidin Guaracachi and
transfer these shares to the State-owned elegtaoihpany, ENDE. Members of

the senior management of Guaracachi were sumnuhsityissed.

According to the terms of the Nationalization DegrENDE was to pay for the
expropriated shareholding within 120 days, in anoamh to be determined
through a special valuation process. This enthecgss was to be conducted
unilaterally by the Government, without any rightrgput from the Claimants. In
any case, no such amount was ever determined wirdays or thereafter, and
no offer of compensation has ever been made t&€thenants. Bolivia did not

even comply with the declared terms of its own Becr

The Claimants do not challenge Bolivia’s sovergigerogative to expropriate for
a public purpose. But Bolivia must exercise thesm/ereign powers in
accordance with national and international lawpanticular in accordance with
the duty to provide full compensation for the valubas appropriated for itself,
and for the substantial negative impact its unfagtions have had on the
Claimants. This Bolivia has failed to do. Boligdlagrant violation of the

Treaties and international law have caused damagmtifjed at US$142.9
million. The Claimants respectfully ask this Tnitah to uphold their rights under

the Treaties and award compensation accordingly.

This Statement of Claim is accompanied by fiveestants by witnesses of fact:
() Mr. Peter Earl, Chief Executive Officer of Rige; (i) Mr. Jaime Aliaga,

formerly General Manager of Guaracachi; (iii) Mr.aMelo Blanco, formerly
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Finance Director of Guaracachi; (iv) Mr. Juan Carfndrade, formerly Business
Manager of Guaracachi; and (v) Mr. Jose AntonioZaarformerly Project and
Development Manager of Guaracachi. It is also mpamied by factual exhibits
C-45 to C-209 and legal exhibits CL-1 to CL-74.

To assist in calculating the financial impact of thterference with the applicable
regulatory framework and the fair market valuetsfrights in Guaracachi as of
the nationalization in May 2010, the Claimants haw&ructed Dr. Manuel A.
Abdala of Compass Lexecon to produce a valuatipart§theCompass Lexecon
Repor). Dr. Abdala is a renowned economist with extemseéxperience of
conducting valuation exercises of public utilitisd is an expert and author on

the electricity sector in Latin America.

The Statement of Claim is structured as followectt®n Il describes the relevant
facts: the regulatory framework that Bolivia estsiiebd to attract investors to
Bolivia’'s electricity generation sector, the cafitation of ENDE and the creation
of Guaracachi, the investments made by the Clasnantthe basis of Bolivia's
regulatory framework, Bolivia's alteration of thessential elements of that
framework, and Bolivia’s nationalization of the @fants’ investments without
compensation. Section Il sets out the basis efThbunal’'s jurisdiction over
these claims. In Section IV, we provide a cona@asalysis of the obligations
incumbent upon Bolivia through the Treaties, anav l@olivia’'s actions are in
breach of these obligations. Section V descrilbesdamages suffered by the
Claimants. Section VI then sets out the Claimaptayers for relief at this stage

of the proceedings.
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FACTUAL BACKGROUND
THE REFORMS THAT FOLLOWED BoLIviA 'sSEcoNomIc CRISIS OF 1981-1986

1. The profound impact of the 1980s economic crisis oBolivia’s energy
sector
In the 1980s, Bolivia’s economy was locked in a desmrd spiral of falling
investment, savings, exports, consumption and &OBetween 1979 and 1986,
per capita GDP fell by one-third, dropping as IaWs$560, one of the lowest in
Latin America at the tim@. From August 1984 to August 1985, prices rose by
20,000 percent, and in the final months of thisdryglation (from May — August
1985), inflation in Bolivia surged to one of theghest in world history: an
annualized rate of 60,000 percénBy 1985, Bolivia's foreign debt was greater
than its GDP (at a ratio of 1.04), resulting in deérvice payments amounting to
56 percent of Bolivia's total exporfsin the joint opinion of the UNDP and the
World Bank, Bolivia would be facing a critical bat®e of payments
disequilibrium that would paralyze the country ahdeaten any future growth

prospects.

It was against this background that, in 1985, tbévilan Government — with the
assistance of various international multilateradragies and institutions — laid the
foundations for economic growth by formulating amdtituting a structural

adjustment program. The program of structural stdpent eliminated domestic

price controls, reduced tariffs, floated the cuesenprovided incentives for

Joint UNDP/World Bank Energy Sector Managemergigtance Programme, “Basis for Formulation
of a Bolivian National Energy Plan,” Report No. 87November 198 Exhibit C-48, p. 1.

Id.

J. Sachs, “The Bolivian Hyperinflation and Stidaition,” AEA Papers and Proceedings, May 1987,
Exhibit C-47, p. 1.

Id.

Joint UNDP/World Bank Energy Sector Managemensigtance Programme, “Bolivia: Issues and
Options in the Energy Sector,” Report No. 4213-B@ril 1983, Exhibit C-46, p. 1; see alsdVitness
Statement of Juan Carlos Andrade, 29 February p@i@rade WS, 11 20-21.
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private sector growth, privatized state-owned gmises, and decreased the extent
of economic regulation. In the words of Bolivia/ce-Ministry of Energy and

Hydrocarbons:

In 1985, Bolivia launched a new economic policg; piriority
was to consolidate and preserve economic staldlitgl to
overcome the social and economic crisis the coumiag
undergoing. Through the implementation of a prograf
structural adjustment the economy began to expand.

By 1991, after six years of its structural adjustingrogram, Bolivia’'s economy
began to grow significantly. During this periodynfls from international
institutions started flowing again, including tolB@’s energy sector. According
to the World Bank, however, these credits fundely tme “most pressing needs
of the sector,” and were insufficient to ensureftireher rehabilitation of existing
facilities and necessary institutional chanffeSince the energy sector in Bolivia
historically accounted for up to 50 percent of toeintry’s exports and absorbed
40 percent of public investment, its efficient cgtern was “critical for sustaining

the economic stabilization prograrf.”

Absent a significant infusion of funds, the contiyiwof normal electricity service
in Bolivia was in danger. There were several raador this. First, the agencies
that had previously financed expansion projectsshsas the International
Development Agency and other international orgaitina, ceased doing $0.
Although Bolivia’s energy sector had been built the financial support of
multilateral financing for its first 25 years, tlexternal conditions in which the

sector was developing had radically changed. Mitdtial financing was now

10

11

12

13

Brochure of the Vice-Ministry of Energy and Hydasbons, 199& xhibit C-16, p. 6.

The World Bank, “Implementation Completion RepeiBolivia: Power Rehabilitation Project (Credit
1818-B0),” Report No. 15703, 7 June 19B&hibit C-64; see alscAndrade WS, 11 23-26.

Joint UNDP/World Bank Energy Sector Managemensigance Programme, “ESMAP Country
Paper: Bolivia,” Report No. 10498, December 1¥4hibit C-50, at v.

ESMAP, World Bank and the Bolivian Ministry of &my and Hydrocarbons, “Primer Seminario
sobre Reformas en el Sector Eléctrico BolivianogpBt No. 48268, 1 May 199&xhibit C-52, p.
51.
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limited due to the lack of financial resources ogl@bal scale. Meanwhile, the
Government had other pressing social responséslitin which to focus its own

limited resources?

Second, the provisions of Bolivia's National Eledty Code, which provided for
a nine percent rate of return on investments, wetapplied during the economic
crisis which resulted in a freeze on investmennalfy, the technical capability of
Direccion Nacional de Electricidad, the regulatértlee electricity sector, was
limited because its budget was reduced and salames too low to attract and

retain qualified employe€s.

All of these circumstances left Bolivia’'s electticgeneration sector and its state-
owned electricity generator, ENDE, in a very steairfinancial position. The
levels of investment required for Bolivia's elecity sector were beyond the
capability of both ENDE and the Government, bothterms of finances and
technical expertise. Reform of Bolivia’s electtycindustry — a cornerstone of the
energy sector — thus had to be undertaken withfithencial assistance and

technical know-how of foreign investors.

2. The need for private foreign investment in Bolivias electricity
industry
In order to attract private capital, Bolivia unae an ambitious program of
reform to establish a new regulatory framework emaging private sector
participation and competition in the electricitydustry. To this end, Bolivia
promulgated laws on investment, privatization, aaditalization, which together
created a framework for a supportive investmennate. First, in September
1990, Bolivia enacted a law on investments, Law N@2 (thdnvestment Lawy,

to “stimulate” and “guarantee” domestic and foreignestments in Bolivid®

14

15

16

Id.; Andrade WS 24-26.
Andrade WSY1 24-26.

Law No. 1182, 17 September 1990, published inGheeta OficialNo. 1662 on 17 September 1990,
Exhibit C-2, Article 1.

10
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The Investment Law provided that these guarantemddabe further reinforced

by bilateral and multinational investment treasesh as the Treatiés.

In 1992, Bolivia enacted Law No. 1330 (tReivatization Law)*® in an effort to

privatize small public enterprises operating in pefitive markets. The
objectives were to reduce the public sector defi@nsfer productive activities to
the private sector, and direct the proceeds ofapidation to other Government

priorities.

In 1994, the Government enacted Law No. 1544 (Hapitalization Law,®
authorizing the acquisition of shares in the mogiartant state-controlled entities
by the private sector through international pulididding processed. Unlike
traditional privatizations, however, in which a gowment sells full ownership of
a company, the “capitalization” program envisagedthe Capitalization Law
allowed private investors to obtain a 50 percearsiand management control of
important state-owned enterprises, in exchangethfercontribution of a fixed
amount of capital. The remaining 50 percent ofitgquas then to be held by a
public fund, with the resulting income used to pdeva guaranteed pension for
all Bolivians. The public entities included in gshprogram included ENTEL
(telecommunications), YPFB (integrated hydrocarbon€£NDE (power
generation and transmission), ENAF (mineral pracgss LAB (airlines), and
ENFE (railways)y*

17

18

19

20

21

Id., Article 7.
Law No. 1330, 24 April 1992, published in tBaceta OficialNo. 1735 on 5 May 199Exhibit C-3.

Law No. 1544, 21 March 1994, published in tBaceta OficialNo. 1824 on 22 March 1994,
Exhibit C-4.

Witness Statement of Peter Earl, 29 February 2848 WS), { 22-26.

UNDP, “Final Report of Peter Earl — Bolivia 1994he Capitalization of ENDE and Electricity Sector
Reform in Bolivia,” including Government of Boliviadvertisement entitled “Capitalization of Public
Enterprises in Bolivia,” 5 December 1994xhibit C-55, Appendix A; The World Bank,
“Memorandum and Recommendation of the Presidettteofnternational Development Association to
the Executive Directors on a Proposed Credit inAamount Equivalent to SDR 3.5 Million to the
Republic of Bolivia for Power Sector Reform Teclatidssistance Project,” Report No. T-6662-BO, 3
November 1995Exhibit C-62, at Annex 4.See alsdAndrade WS, 1 27.

11
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The goal of the framework was to solicit foreignvestment and technical
assistance in support of the country’s drive towadstained economic
development. It was understood that “[tlhe operohghe economy and market
deregulation established a set of transparent rahek regulations” that would
“guarantee the future development of the countrih\le private sector at the

helm of its economy?

In the years that followed, as contemplated by lineestment Law, Bolivia
undertook an ambitious program of bilateral investimtreaty negotiation and
ratification?® This was done to assure foreign investors thatimrestments that
they made in Bolivia would be treated fairly ancuiggply; be guaranteed full
protection and legal security; not be expropriatethout prompt, adequate and
effective compensation; and be protected by thiet tig arbitrate against Bolivia

before a neutral forum, should Bolivia breach ohthese undertakings.

Bolivia understood that it was competing with otheaveloping nations for
foreign capital and that investment treaty protectivould serve as an important
incentive by establishing what it referred to as rfere secure investment

environment for potential investor§®.

22

23

24

Brochure of the Vice-Ministry of Energy and Hydesbons, 199& xhibit C-16, p. 6.

Bolivia has entered into a broad network of leitat investment treaties, including treaties ernténéo

with Argentina, Austria, Belgium and Luxembourg,il€hChina, Cuba, Denmark, Ecuador, France,
Germany, Italy, the Republic of Korea, the Nethadly Peru, Romania, Sweden and Switzerland: List

of Bilateral Investment Treaties concluded by Bialiwnited Nations Conference on Trade and
Developmentl June 200&xhibit C-33.

Brochure of the Vice-Ministry of Energy and Hydasbons, 1998xhibit C-16, p. 7. See alsdarl
WS, 11 16-17.

12



33.

34.

35.

THE GUARANTEES THAT BOLIVIA PROVIDED TO INVESTORS IN THE
REGULATORY FRAMEWORK APPLICABLE TO ELECTRICITY GENERATION

1. The stable and predictable regulatory framework pronulgated for the
electricity generation sector

Given Bolivia’s past record of financial instabjliand economic downturns, the

only means for Bolivia to attract foreign investrhento the privatization of

ENDE after the economic crisis and hyperinflatidrin@ 1980s was to establish a

new, stable and predictable regulatory frameworlgdeern the provision of the

electricity generation sector.

Since the elaboration of effective electricity istly reform was complex and
resource-intensive, Bolivia required internatiomaisistance, both in terms of
funding and expertise. Bolivia relied on interpatil funding and made extensive
use of both internationally-recruited and domeatigisors in the preparation and
implementation of its reform program. These consultants and advisors included
the World Bank, the UNDP, the International Devetgmt Agency and the Inter-

American Development Bank.

The World Bank had in fact been studying Bolivialectricity sector for some
time as the Government previously sought assistanéermulating appropriate
strategies in the context of the overall Boliviacomomy?® As a result, the
institutional problems plaguing Bolivia’'s electtigisector were well understood
by the World Bank’'s Energy Sector Management Aseist# Programme
(ESMAP) when it reached the following conclusions in 1993

25

26

The World Bank, “Memorandum and Recommendationtlod President of the International
Development Association to the Executive Directomsa Proposed Credit in an Amount Equivalent to
SDR 3.5 Million to the Republic of Bolivia for Pow&ector Reform Technical Assistance Project,”
Report No. T-6662-BO, 3 November 198xhibit C-62, p. 1. See alsdarl WS, 11 24-28.

Joint UNDP/World Bank Energy Sector Managemensigtance Programme, “Bolivia: Issues and
Options in the Energy Sector,” Report No. 4213-B@ril 1983, Exhibit C-46; Joint UNDP/World
Bank Energy Sector Management Assistance ProgramiBesis for Formulation of a Bolivian
National Energy Plan,” Report No. 9723, Novembes 7, &xhibit C-48.

13
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Pricing distortions. The tariff structure and level do not permit
cost recovery, do not reflect the costs of supgigher regionally,
nor between final consumers or between system’k ped off-
peak timeg!’

Regulation. The regulatory system is frail as well as thealeg
provisions that support it. This is further aggd by a weak
judiciary system. This results in almost no conthy the
regulatory institutions and the central governmeawer the
industry, and the electric utilities. DINE, for awple, is
inoperative in substantive matters because of eaketependence
on budget and technical support. The regulatosgesy is based
on narrowly-defined rate of return principles whibhil incentives
for efficient behaviour and partly explains pridstdrtions?

Investment Requirements and Structural Barriers t&ntry.
Future expansion plans are substantial (over $34l0omn of
investment in generation is anticipated before #mel of the
1990’s) and are likely to be carried out by COBEEENDE.
Given the current industry structure and electyigitices, there is
little prospect of significant additional privatector investment by
independent generators. There is a lack of incestio attract
private investment to create a competitive envirentrin power
generation (for example, the existing vertical gnégion of the
sector, cost plus principles for tariffs settinggdanon-regulated
access to bulk power transportation, are elemeamtdaimental to
regional monopoliesy’

In order to engage international assistance, Bolwas required to provide the
international community with “a credible commitmehat it was going to carry
[out] these market based reformi8.Bolivia did just that in a Sector Policy Letter
that set out the sector objectives, the instit@iaguidelines and the regulatory
principles that would guide its reform effoffs. In particular, Bolivia’s Sector
Policy Letter provided that tariffs would “refle¢he economic and financial

27

28

29

30

31

Joint UNDP/World Bank Energy Sector Managemergigtance Programme, “Bolivia: Restructuring
and Capitalization of the Electricity Supply Indyst An Outline for Change,” Report No. 21520, 12
September 199 xhibit C-61, p. 17.

Id.

Id. at 17-18.
Id. at 33.

Id.
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38.

supply costs” and that it would establish a reguiat institutional and legal
environment to enable the utilities to compete prequal basi&’ It was on this
basis that World Bank/ESMAP agreed to assist Balfin the establishment of a
new regulatory framework to encourage private seqbarticipation and
competition in the power subsector; encourage ieffy and entrepreneurial
development of the power utilities, while broadenthe service coverage; and
help ensure a reliable supply of energy at a comneetprice that reflects

economic cost2

The guarantees that Bolivia provided in the reguiatramework governing the
electricity generation sector that it promulgated 1994 were tailor-made to
address the concerns identified by ESMAP that otiser would have kept

investors away.

The principal legal instrument on which this franoelvwas founded was Law
No. 1604 of 1994, the Electricity Latt. This law set out the basic framework for
the provision of electricity service and created amonomous entity (the
Superintendencia de Electricida8DB) in charge of enforcing the Electricity
Law and managing all regulatory matters concertiegelectricity sectot> This
framework was later completed with Bolivia's inttaddion of Supreme Decrees
No. 26,093 and 26,094 which addressed the operafighe electricity market
and the setting of prices and tariffs.
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Id. at 34.

Joint UNDP/World Bank Energy Sector Managemensigance Programme, “ESMAP Country
Paper: Bolivia,” Report No. 10498, December 1¥hibit C-50, pp. 14-15.

Law No. 1604, 21 December 1994, published inGlageta OficialNo. 1862 on 21 December 1994,
Exhibit C-5.

Supreme Decree No. 26,903/2001, 2 March 2@&Xbjbit C-85; Supreme Decree No. 26,094/2001,
Exhibit C-86, 2 March 2001.
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40.

41.

42.

2. The key guarantees of the regulatory framework

The regulatory framework included a series of firommitments which
ultimately proved successful in attracting foreigmestors and their capital into

Guaracachi, both at the time of capitalization anblsequently.

These commitments were built upon the principleainomic equilibrium. This
principle was embodied in the Electricity Law, whiprovided that the two
sources of payments for Guaracachi — capacity pot @ices — would provide
the company (if it operated prudently and effedyiyevith sufficient revenue to
cover all reasonable costs, including the costapital, and to make a reasonable
rate of return similar to that of activities of cparable risk.

In this regard, the Electricity Law provided forethntroduction of a freely

competitive electricity markeY. In particular, Bolivia’s new legal framework: (a)
ensured the correct and optimum assignment andatitn of resources for the
supply of electricity at a minimum cost; (b) promatthe addition of technology
and modern management systems to improve qualdyeéiciency in rendering

the services; (c) provided for the setting of farithat reflected economic and
financial supply costs; and (d) established a @gQuy, institutional and legal

environment to enable the utilities to compete oregual basig®

The guarantees set forth in the Electricity Law evepnsistent with Bolivia’'s
commitments in its Sector Policy Letter, as exmdiabove, to: (a) ensure that the
interconnected system would be operated at thenmaimi level of cost following
appropriate reliability and environmental standar@s) promote — through
competition and private sector participation — #icient and reliable electricity

supply and the efficient use of electricity; (c)eopthe sector to private initiative

37

38

Law No. 1604, 21 December 1994, published inGlageta OficialNo. 1862 on 21 December 1994,
Exhibit C-5. Articles 45 through 55 of the Electricity Lawgrdated electricity prices and tariffSee
generallyAndrade WS, 1 32-33; Earl WS, 11 16.

Law No. 1604, 21 December 1994, published inGlageeta OficialNo. 1862 on 21 December 1994,
Exhibit C-5, Article 3; Earl WS, 1 17.
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44,

and strengthen market competition, open accessttoonks, improve efficiency,

and attract fresh capital for its development; qel) tariffs that reflect operational
and financial costs, while adopting an explicit ahigkct system of subsidies for
basic supplies of electricity to target low incorheuseholds, and for the
expansion of the service; (e) establish a regutatorstitutional and legal

environment to enable the utilities to compete quat basis; and (f) ensure that
these policy directives would be followed throudgie tcreation of an effective,
transparent and independent regulatory framewaak tlearly states the rights

and responsibilities of the different sector playér

3. The sources of remuneration for electricity generairs

As a result of the enactment of the Electricity Lamd its regulations, electricity
generators could earn revenues through two maircesu spot energy sales and
capacity payment®. Although generation companies in Bolivia coulchmeically
also sell their production either through term cacis, due to the price volatility
in the electricity sector, there are no such salgsactice in Bolivia. As a result,

nearly all energy purchases are made in the spdtatna

a. Energy Sales in the Spot Market

Revenues from energy sales relate to the sale eafrigity generated at spot
prices. In accordance with the Electricity Lawe thrice paid to generators for
power dispatched in the spot market was to be tmif@nd determined by the
market forces of supply and demand. This uniforroepwas determined by the
system’s marginal cost of power generation — thathie variable cost of the least

efficient plant running to meet demand at any gitrere. All generators received
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Joint UNDP/World Bank Energy Sector Managemergigtance Programme, “Bolivia: Restructuring
and Capitalization of the Electricity Supply Indyst- An Outline for Change,” Report No. 21520,
Exhibit C-61, pp. 33-34.

Supreme Decree No. 26,093/2001, 2 March 2B@Mhibit C-85.
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46.

that uniform price, and were thus able to make egmaequal to the difference

between their own variable cost and the variabf obthe least efficient plafit.

In practice, the spot price was established thraugtechanism based on periodic
variable cost declarations. In order for it to pates, each generation company
reports its gas and operating costs toGoenité Nacional de Despacho de Carga
(CNDC), the Bolivianwholesale electricity market administrator, in kedyy and
August each year. The CNDC then called upon géorsrégo dispatch electricity
in the spot market in an ascending order of dedlaegiable costs, until demand
was fully met. This meant that generators with lodeclared variable costs were
called upon to dispatch into the market before éhagth higher variable costs.
All generators called upon to dispatch were thenurerated at a uniform price,
equal to the variable cost declared by the last dispatched (the “marginal
unit’).*> This system of price-setting encourages innowatmd establishes

incentives to invest in new generation technoldly.

b. Capacity Payments

In addition to receiving revenues from spot salggnerators receive
compensation for available power generation capacithese capacity payments
are paid regardless of whether a generation faasitactually called upon to
dispatch into the market (a circumstance which dejpend on demand levels and
the relative efficiency of the plant in questidf). Capacity payments are an
important part of a generation company’s revenues$ jprovide a consistent
source of income that allows for investment recg\aerd incentivizes expansion.

It also ensures that generators are incentivizeth&amtain certain equipment

41

42

43

a4

Law No. 1544/1994, 21 March 199xhibit C-5, Articles 45-55; Supreme Decree No. 26,093/2001,
2 March 2001 Exhibit C-85, Arts. 66-75; Compass Lexecon Report, 1 39-44f WS, 1 18-20;
Andrade WS, 1 51-54.

Andrade WS, | 54.

Earl WS, 1 21; Andrade WS, 11 46-5@e alsoWitness Statement of Marcelo Blanco, 29 February
2012 Blanco W9, T 18.
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48.

49.

ready to function even though it may not be callpdn often enough to cover its

costs purely through the spot price mechanism.

The capacity payment is calculated as the amoumafey required to recover
investment, installation and operational coststf@ most efficient new thermal
turbine to provide additional power during peak tsoun order to satisfy
demand” The CNDC compensates power plants that are &laifar dispatch
during the peak demand periods in accordance waithnical rules and
regulations it applies. As a result, prices fowpo capacity can vary depending

on world market prices for new gas turbine genegatissets

THE CAPITALIZATION OF ENDE AND THE CREATION OF GUARACACHI

As explained above, the Capitalization Law provid@dcertain assets belonging
to state-owned companies, including ENDE, to besferred to new mixed
(private and state) capital companie®dgiedades de economia mixtahich

would be injected with private capital. This wagr to result in an increase of
the mixed companies’ capital and the issuance wof steares (amounting to a 50
percent shareholding interest) to private investbrsugh international public

bidding processe¥.

Through the capitalization process, ENDE’s powenegation assets were
unbundled and divided into three separate mixedpeones. One of these was
Empresa Eléctrica Guaracachi S.A.M. (which latecabee Guaracachb to
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Law No. 1604/1994, 21 December 199xhibit C-5, Articles 45-55; Supreme Decree No.
26,093/2001, 2 March 200Exhibit C-85, Articles 66-71; Operating Norm. No 19, “Deterntitm

de Precio Basico de la Potencia de Punta,” as ftamdresolution SSDE No. 121/2001, 2 August
2001,Exhibit C-88; Compass Lexecon Report, 1 34-38; Earl WS, Padrade WS, 19 45-48.

Earl WS, 1 21; Blanco WS, § 18; Andrade WS, 1%@5

Law No. 1544, 21 March 1994, published in tBaceta OficialNo. 1824 on 22 March 1994,
Exhibit C-4.

SeeSupreme Decree 24047, 29 June 1995, publishdi@dceta OficialNo. 1886 on 30 June 1995,
Exhibit C-9. See alsoSupreme Decree 24015, 20 May 1995, published erGiiceta OficialNo.
1883 on 5 June 199Exhibit C-8, authorizing the constitution of Empresa Eléctriéaaracachi
S.A.M, as a company to be capitalized under that@lagation Law and National Secretary of Industry
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which three of ENDE’s thermal power stations wemansferred: Guaracachi,

Aranjuez and Karachipampa, shown on the map bé&low.

Map of Bolivia showing the location of Guaracachitswver plant3’

50. An international public bidding process for the den of 50 percent of the
increased capital in Guaracachi was launched id 19the Ministry responsible

for the CapitalizationNiinisterio sin Cartera Responsable de Capitalizacithe

and Commerce Administrative Resolution No. 02-09382 Certificate of Registration of Empresa
Eléctrica Guaracachi S.A.M to the commercial registand Administrative Resolution

No. 02-05342/95, 5 July 199&xhibit C-10; Deed evidencing the conversion of the mixed edpit
company Empresa Eléctrica Guaracachi S.A.M intorigafe capital company bearing the name
Empresa Eléctrica Guaracachi SA on 28 July 1993Ja&h 2003 Exhibit C-26.

49 Earl WS, 1 28; Witness Statement of Jose Anttiaioza, 29 February 20124nza WS, 11 16, 20;
Witness Statement of Jaime Aliaga Machicao, 29 dralyr2012 Aliaga WS, 1 14; Andrade WS,
28.

% See2009 Annual Report of Empresa Eléctrica Guarac&ehi 14 April 2010,Exhibit C-36, p. 14.
The map also shows the Santa Cruz Co-Generation wkich became operational in 2009 following
the transfer of two generation units from the Goachi plant (in order to make room for the new
combined cycle plant commissioned in 2018gelicense granted through Resolution SSDE No.
031/2009, 30 January 200&xhibit C-34; see also2009 Annual Report of Empresa Eléctrica
Guaracachi SA, 14 April 201&xhibit C-36, p. 10.
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51.

52.

Ministry).>* Advertisements announcing the bid were placedéninternational

press>?

Pursuant to the Bidding Rules, candidates for imesat as operators of the
power generation businesses were required to hiaeeykars of experience
operating power generation plants and a net wdfridt teast US$100 millior?

These requirements were such that only foreign eomes could qualify to
become operators. Through this process, the ssfo¢&sdder would then receive

new shares in Guaracachi.

THE CLAIMANTS ’ INVESTMENTS IN THE ELECTRICITY GENERATION SECTOR

1. Acquisition of an interest in Guaracachi by Energylnitiatives in 1995

A specifically created commission evaluated thes fat the stake in Guaracachi
and the other mixed companies and, pursuant toegwwbDecree No. 24047 (the
Adjudication Decreg, the Ministry selected three U.S. utility compzs Energy
Initiatives, Dominion Energy, and Constellation Ene — as winners in its
capitalization program tender, designed to privatthe generation assets of
ENDE>* These three US companies were selected frometrenghat had been
short-listed by the Ministry earlier that month. The other shortlisted bidders
included a number of world-class energy compatiiel the words of David R.

51
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53

54

55

56

SeeTérminos de Referencia: Procedimientos de Consultiitacion Puablica Internacional para la
seleccion de Inversionistas y adjudicacion de Ecpcion de acciones a ser emitidas por: Empresa
Corani S.A.M., Empresa Guaracachi S.A.M., EmpresdleVHermoso S.A.M. y la Venta de los
Proyectos: Laguna Colorada, Puerto Suarez as amheéndéuly 1995 (Excerptsgxhibit C-7 (the
Bidding Ruleg, Article 1.1.

Id., Article 1.1.1. See alsd&carl WS,  24.
Bidding RulesExhibit C -7, Article 5.6.4.

SeeSupreme Decree No. 24047, 29 June 1995, publish@ddeta OficialNo. 1886 on 30 June 1995,
Exhibit C-9; Earl WS,  28; Lanza WS, 1 17.

“GPU, V.A. Power and BG&E Affiliates Prequalifyp Bolivia for 461 MW,”Electric Utility Week 5
June 1995Exhibit C-57.

Bidders included Energy Trade & Finance, a suasjdf the Chilean generation company Compania
Chilena de Generacion Electrica SA (Chilgener);ehandes, a subsidiary of Empresa Nacional de
Electricidad (Endesa), also of Chile; AES Corp.¢ &nron Development CorpSeeUNDP, “Final
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4.

55.

Evert, a spokesman for the Ministry at the timejolwtoversaw the sale of state
companies: “[tlhe success of the electric compbogles very well for future
capitalizations,” “I think this sends a messagéh® investment community that

Bolivia is serious.®’

Energy Initiatives was successful in its bid fostake in Empresa Guaracachi
SAM, which had three gas-fired plants totaling B48IW, with a US$47.13
million bid.>® Dominion Energy, an affiliate of Virginia Powawon the right to
take a 50 percent share in Empresa Corani SAM,wbwened two hydroelectric
projects on the Corani River with total capacityl@®6 MW, based on a bid of
US$58.8 million. Constellation Energy, an affiéadf Baltimore Gas & Electric,
won a stake in Empresa Valle Hermoso SAM, which &adtal of 181.5 MW in
operation and under construction, with a bid of B&E$2 million.

Energy Initiatives was a subsidiary of GPU that eleped, invested in and
operated energy supply facilities both domesticalig internationally® At the

time, Energy Initiatives operated or had interest968 megawatts of capacity
throughout the United States, and internationajegts, including a 24-megawatt
wood-burning project under construction in Nova t&goa 750-megawatt, gas-
fired project in Colombia and several projects urdkrelopment in other parts of

Latin America and the Far East.

As described by GPU’s chairman, president and clxefcutive officer at the
time, James R. Leva: “[t]he investment is a loggtap in GPU’s well-planned,

orderly expansion of its core business into seteatéernational and domestic
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59

Report of Peter Earl — Bolivia 1994: The Capitatian of ENDE and Electricity Sector Reform in
Bolivia,” including Government of Bolivia advertisent entitled “Capitalization of Public Enterprises
in Bolivia,” 5 December 199£&xhibit C-55, p. 4.

“International Business; Bolivia Sells Utility 1S Companies,N.Y. Times1 July 1995Exhibit C-

“524 MW of Bolivian Generation Won By Three Uil Affiliates in the US,”Electric Utility Week
10 July 1995Exhibit C-60.

“GPU Unit Acquires 50 percent of Bolivian Ener@pmpany,”’Business Wire3 July 1995Exhibit
C-59. See alsdarl WS, 1 29.

22



56.

S7.

energy markets®® Prior to submitting its bid to acquire a 50 petcmiterest in

Guaracachi, GPU conducted considerable due dilgeincluding, among other
things, a careful evaluation of the facilities ownby Guaracachi and “the
political, legal and regulatory climate in Boliviaytilizing its own personnel as

well as financial, legal, engineering, and accaupadvisors in Bolivid®

In arriving at its bid amount of US$47.13 millioBPU recognized not only the
value of Guaracachi’'s fixed assets but, importanithe value of the business
based on expectations created pursuant to the domemts and protections

enshrined in the Electricity Law.

Having won the tender process, GPU was entitlesutiscribe for 50 percent of
the shares in the newly capitalized Guaracachafeash injection of US$47.13
million.®> In accordance with the terms of the Bidding Rule® successful
bidder was required to be a corporation whose m#&poas to subscribe to the
shares in the tendered compdhy.As a result, GPU established a subsidiary,
Claimant Guaracachi Ameri€4,for the purpose of subscribing to 50 percent of
Guaracachi's sharés. Consistent with the terms of the Electricity L&,
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“GPU Unit Acquires 50 percent of Bolivian Ener@pmpany,”’Business Wire3 July 1995FExhibit
C-59.

GPU, Inc, Form U-1, Post-Effective Amendment N@. to SEC File No. 70-8593, 22 July 1997,
Exhibit C -65, p. 8.

Supreme Decree No. 24047, 29 June 1995, publish&@hceta OficialN0.1886 on 30 June 1995,
Exhibit C-9.

Bidding RulesExhibit C-7, Article 2.3 and the Capitalization Contract, 28yJL995,Exhibit C-14,
Articles 3 (definition of “sociedad suscriptorafd5.1.

SeeReceipt evidencing Guaracachi America Inc’s supson to 50% of the shares in Empresa
Eléctrica Guaracachi SAM for US$47.131 million, A8y 1995,Exhibit C-12. See alsd_etter from
Central Bank of Bolivia to the Minister of Capitadition, 28 July 1995, confirming receipt of
US$47.131 millionExhibit C-13.

Certificate of Incorporation of Guaracachi Amaridnc, 13 July 1995Exhibit C-11; Receipt
evidencing Guaracachi America Inc’'s subscription 50% of the shares in Empresa Eléctrica
Guaracachi SAM for US$47.131 million, 28 July 198xhibit C-12; Letter from Central Bank of
Bolivia to the Minister of Capitalization, 28 July995, confirming receipt of US$47.131 million,
Exhibit C-13; Capitalization Contract, 28 July 19%xhibit C-14.

Law No. 1604, 21 December 1994, published inGlageta OficialNo. 1862 on 21 December 1994,
Exhibit C-5, Article 23.
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59.

Guaracachi was thereafter granted a 30-year al#gtgeneration license for each
of its three power stations as well as licensereots®” The license with respect

to Guaracachi was subsequently extended for ariewaili ten-year perioff

In accordance with the Adjudication Decféemn 28 July 1995 a “Capitalization
Contract” was entered into by Bolivia (acting thgbuthe Ministry), Guaracachi
America and Guaracachi (among other parties). <€hidract provided for the
payment and use of the sum paid for the share spben, 90 percent of which
was to be applied towards capital investments ineggion capacity within a

period of seven yearS.

2. The satisfaction of the investment obligation in te Capitalization
Contract in 1999

At the time of capitalization Guaracachi’s totastialled generation capacity was

248.6 MW, much of which was generated by outdasethriology. Guaracachi

set out specifically to change this, deciding tt& massive investment required

to install state-of-the-art turbines at Guaracacplants would be easily offset by

the resulting gains in capacity and efficiedty.
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Seelicense Contract for Power Generation at the Guafai Plant between the Superintendent of
Electricity and Empresa Eléctrica Guaracachi SAD2tember 199& xhibit C-22; License Contract
for Power Generation at the Aranjuez Plant betwibenSuperintendent of Electricity and Empresa
Eléctrica Guaracachi SA, 27 April 1998xhibit C-23; and License Contract for Power Generation at
the Karachipampa Plant between the SuperintendeBleatricity and Empresa Eléctrica Guaracachi
SA, 27 April 1999,Exhibit C-24; Resolution SSDE No. 143/97, 4 December 1¥hibit C-15;
Resolution SSDE No. 230/98, 18 December 1998&)ibit C-18; SSDE No. 231/98, 18 December
1998, Exhibit C-19; Resolution SSDE No. 232/98, 18 December 18@jbit C-20; and Resolution
SSDE No. 233/98, 18 December 198&hibit C-21.

Resolution SSDE No 199/2007, 25 June 2@Xhibit C-31.
Adjudication Decredrxhibit C-9, Article 3.
Capitalization Contract, 28 July 199hibit C-14, Articles 5.1 and 8.

Seel1998 Annual Report of Empresa Eléctrica Guarac&chi, Exhibit C-66, p. 4; 1999 Annual
Report of Empresa Eléctrica Guaracachi SBxhibit C-69, p. 4; Board Minutes of Empresa
Eléctrica Guaracachi SA, 9 July 19%xhibit C -74, pp. 1-2; Lanza WS, 1 22.
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With this in mind, the Guaracachi Board of Direstand shareholders approved
the purchase of two General Electric 6FA heavy-dydg turbine$’ The two
turbines, known as GCH-9 and GCH-10, were instalethe Guaracachi plant in
Santa Cruz and came online in May 1999As a result, Guaracachi’s installed
capacity increased by 149.6 MW at a total cost 8666 million’* Importantly,
the addition of the turbines was “ahead of scheduabtkin time for this city [Santa
Cruz] of more than one million to avoid scheduléatkouts.” As described by
Ronald Lantzy, GPU International’'s then-senior vipeesident and chief

operating officer at the time:

GPU International’s investment in this expansiorogoam
continues our commitment to providing our EGSA lite
with the resources it requires to provide a rekablpply of
energy to meet the growing needs of Bolifia.

GE’s 6FA turbines were released to the market tbar ybefore Guaracachi
purchased them, making Guaracachi the first etatrgenerator in Bolivia to
install the new technology. These turbines offered significant advantages ove
older turbine models. Most significantly, the newhines were approximately
20% more heat-efficient than the Frame 5 technotbgythey replaced, reducing

production costs approximately from US$15-17 to UB$IwH."®
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Seel998 Annual Report of Empresa Eléctrica Guarac&chi, Exhibit C -66, p. 4; Board Minutes of
Empresa Eléctrica Guaracachi S.A., 5 April 1988hibit C -68, pp. 4-5; Earl WS, { 30; Lanza WS,
11 26-28.

Seel1999 Annual Report of Empresa Eléctrica Guarac&chi, Exhibit C-69, p. 4. The two 6FA
turbines are called GCH-9 and GCH-10. Lanza WXaf28. See alsdEarl WS, | 30-31; Andrade
WS, ¢ 35.

Seel999 Annual Report of Empresa Eléctrica Guarac8&)iExhibit C -69, p. 4; Lanza WS, {1 26,
28.

“GPU Sells Ownership Share in California Cogeand,”First Energy 19 May 1999Exhibit C -73.
Id.

Lanza WS, 1 27.

Id.
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By 1999, Guaracachi had an installed capacity gt@8W, and produced more
than 35 percent of Bolivia's electricify. Because the Bolivian electricity
dispatch and spot pricing system favors efficiergnagators, Guaracachi
America’s investment in more efficient base loadjhkiechnology turbines
contributed very significantly to the Bolivian etgcity sector's growth.
According to Juan Carlos Andrade, Guaracachi’'s mss and Development

Manager at the time the 6FA turbines came online:

In my opinion, the electricity market of Bolivia wa
functioning well after the capitalization: the dlgdty was

supplied in an efficient manner, it was of good lgyaand it

was sold at prices that accurately reflected thst @b the

operation of the service. Before the capitalizatimm electricity
prices didn't cover the cost of tHfs.

Guaracachi’s investments exceeded those of theotiver capitalized electricity
generation companies in Bolivia. Guaracachi haested US$72.7 million in
Bolivia — 154.3% of its US$47.1-million commitmennder the Capitalization
Contrac' Corani S.A., which had committed to investing B88%9 million,
satisfied 74.7 percent of its obligation by 2062valle Hermoso S.A., which had
committed to a US$33.92-million investment in Badivsatisfied 111.9 percent of
its obligation by 20033

Guaracachi’s decision to invest amounts beyondetloosnmitted in its bid was
responsive to the needs of the Bolivian electrigiyeration sector. In the years

leading up to the Capitalization Law, Bolivia hadeoof the lowest rates of per
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Earl WS, 1 33; Andrade WS, § 37; Lanza WS, 1 899 Annual Report of Empresa Eléctrica
Guaracachi S.AExhibit C -69, p. 4.

Andrade WS, | 37.

Gover Barja and Miguel Urquiol&apitalization and Privatization in Bolivia: An Apgpximation to an
Evaluation February 2003Exhibit C-96, p. 14. See als®2009 Annual Report of Empresa Eléctrica
Guaracachi SAExhibit C-36; Capitalization Contract, 28 July 199%5xhibit C-14; Lanza WS,  19.

Gover Barja and Miguel Urquiol&apitalization and Privatization in Bolivia: An Apgpximation to an
Evaluation February 200&xhibit C-96, p. 14.

Id.
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capita energy consumption in Latin America — 25cpet of the regional
averagé® The demand for electricity between 1994 and 2@@8 expected to
grow by about six percent per year, requiring 328/ Mf additional capacit§®

Guaracachi America’s investment was an importaep sbward bridging the gap

between this expected trend and existing netwonleiggion capacity.

As explained above, when Guaracachi America signedapitalization Contract
in July 1995, it agreed to ensure that Guaracachilavinvest 90 percent of the
sum it had paid for the share subscription in gati@m capacity within a period of
seven year®® This investment target was reached in only foearg with the
introduction of the two 6FA turbinéd. Having satisfied the investment
obligation in the Capitalization Contract, Guardgaé\merica was able to
increase its shareholding in Guaracachi to 50.0p&¥6ent, which it did by an
acquisition of shares in 1999. In this way, Guaracachi America came to control
the company and was permitted by law to nomina dut of the seven members

of its Board of Directors.

In 2001, GPU merged with another US company, Fgsergy Corp. In
December 2003, First Energy Corp. sold its stakeGumracachi to Bolivia
Integrated Energy LimitedB(E), a subsidiary of Integrated Energy Limited
(IEL), a company incorporated in the United Kingdom.
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ESMAP, World Bank and the Bolivian Ministry of &my and Hydrocarbons, “Primer Seminario
sobre Reformas en el Sector Eléctrico BolivianogpBt No. 48268, 1 May 199&xhibit C-52, p.
41.

Joint UNDP/World Bank Energy Sector Managemergigtance Programme, “Bolivia: Restructuring
and Capitalization of the Electricity Supply Indyst- An Outline for Change,” Report No. 21520,
Exhibit C-61, p. 19.

Capitalization Contract, 28 July 199%¢hibit C-14, Articles 5.1 and 8; Notice of Arbitration, { 23.

See2009 Annual Report of Empresa Eléctrica Guarac&hi 14 April 2010,Exhibit C-36, p.57;
Notice of Arbitration, 1 24.See alsd@lanco WS, 1 30.

2009 Annual Report of Empresa Eléctrica Guaracaah 14 April 2010 Exhibit C-36, p. 57 showing
Guaracachi America’s ownership of 1,679,184 shatg®of a total of 3,358,284 shares, i.e. 50.001%.
See alsd\otice of Arbitration, 1 24.
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3. Acquisition of an interest in Guaracachi by Rurelec

In December 2005, Rurelec contracted to acquirerd&&aahi America for
US$41.2 million through its wholly-owned subsidiaiirdsong Overseas
Limited. The transaction closed on 6 January 2806As a result, Rurelec

acquired a controlling stake of 50.001 percent urm@cachi.

Peter Earl, Rurelec’'s CEO, explains the rationale the acquisition of a

controlling interest in Guaracachi as follows:

Given the clear regulatory framework, and also mgivtbe
impact of Bolivia’'s electricity system on the live$ ordinary
Bolivians, | was confident that the Government vaonibt seek
to otherwise disrupt the sector and violate its moiments to
investors such as Rurel&t.

By the time Rurelec decided to invest in Guaracatite legal and regulatory
framework introduced in the sector along with ptiza@tion more than ten years
before had been respected and indeed promoted IbyiaBoThis was one of the
reasons that an acquisition of a majority interesGuaracachi was particularly
attractive to Rurelet:

4. Increased generation capacity to meet increased demd between
2006 and 2010

Since Rurelec’s acquisition of a majority stakésimaracachi in 2006, Guaracachi

has built 185 MW of new high-efficiency power plamatpacity to meet increased

demand, investing approximately US$110 million. isThew capacity resulted

from the addition of seven Jenbacher gas engindsaathird GE 6FA gas

89

90

91

SeeCertificate of Incorporation of Birdsong Overséaited, 7 December 200Exhibit C-29; Share
Certificate evidencing Rurelec’'s 100% stake in Bidg Overseas Limited, 8 December 2005,
Exhibit C-30; Certificate of Incorporation of Bolivia Integratdeéinergy Limited, 22 August 2002,
Exhibit C-25; Share Certificate evidencing Birdsong Overseasiteid’'s 100% stake in Bolivia
Integrated Energy Limited, 29 June 20(®xhibit C-35; Share Certificate and Share Register
evidencing Bolivia Integrated Energy Limited’'s 1008take in Guaracachi America, 11 December
2003,Exhibit C-27.

Earl WS, § 39.
Earl WS, § 39.
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73.

turbine® A combined cycle gas turbine project, commenced2007 and
representing approximately US$83 million in investiy was the first of its kind

in Bolivia and once online would increase capaeitgn further

These investments, sponsored by the Claimants dhrdbe reinvestment of
Guaracachi’s returns and the foregoing of dividemdsre encouraged and fully

supported by the Governmetit.

a. Seven Jenbacher 616 Gas Engines (ARJ-9 — ARJ-15)

Between 2006 and 2008, Guaracachi installed 7 ébebanatural gas engines in
the Aranjuez plant in Sucrfé. The Jenbacher engines ensured the reliability of
power supplies in Bolivia's capital cif§). Each of these engines has a nominal
capacity of 1.9 MW, for a total increased capacityl3.3 MW" These new
engines are the most thermally efficient power pation units in the countr?
They also have the lowest emissions of greenhowsesgof any thermal
generator. They replaced older Worthington anddNerg reciprocating engines,
which ran partly on diesel and consumed more faelgenerated unit.

Having installed the new Jenbacher engines at ttemjdez plant, Guaracachi

then decommissioned and sold four of the Worthinggagines at a proftf®
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2009 Annual Report of Empresa Eléctrica Guaracadh, Exhibit C-36, pp. 12, 22.

2008 Annual Report of Empresa Eléctrica Guaracadh., Exhibit C-32, pp. 7, 22, 25. This project
was initially contemplated in Guaracachi’'s origigdwer generation licensege Resolution SSDE
No. 143/97, 4 December 19%xhibit C-15, Annex A; Lanza WS, 1 36.

See, e.gResolution SSDE No. 232/98, 18 December 1838jbit C-20.

2006 Annual Report of Empresa Eléctrica Guarac&ch., Exhibit C-114; 2008 Annual Report of
Empresa Eléctrica Guaracachi S.Bxhibit C-32; Earl WS, 1 45, 48; Aliaga WS, 1 22; Lanza WS,
11 40-42. These were turbines ARJ-9 through ARJ-15

Lanza WS, { 41.
Aliaga WS, 1 22; Lanza WS, 11 40-42.

2006 Annual Report of Empresa Eléctrica Guarac8ch., Exhibit C-114; 2008 Annual Report of
Empresa Eléctrica Guaracachi S.Bxhibit C-32.

Lanza WS, { 41.
Lanza WS, 1 41; Earl WS, 1Y 51-55; Aliaga WS1&40.
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75.

Rurelec purchased two of them in 2004 through ttiuigition of a Guaracachi
subsidiary, Energia para Sistemas Aislados ESA &8A) for US$550,000%*
In 2004, ESA was reincorporated by Rurelec as HEagrgra Sistemas Aislados

192 The decommissioning and removal of the two

Energais S.A. Energais.
engines was duly approved by Guaracachi’'s Boaidirgfctors and shareholders,
as well as by the Governméfif. Once decommissioned, the Worthington
engines were dismantled and stored at Guaracathciities in Sucre, on
Energais’s behalf. As explained below, althougésthengines are the property of
Energais, they were later seized by Bolivia in timnths following its

nationalization of Guaracachi.

Guaracachi sold the other two Worthington engihes temained at the Aranjuez
plant to European Power Systems ABPE) under terms comparable to the

Rurelec salé®
b. An Additional General Electric Frame 6FA Gas Turben(GCH-
11)

Guaracachi also installed another GE 6FA gas tarhinthe Guaracachi plant in
2007, similar to the ones that had been instaliedet eight years earlié¥ This
added 74.8 MW of nominal capacity to the syst&ém.

101 seeAgreement for the Sale and Purchase of Empresa $atemas Aislados ESA S.A. between

102

103

Empresa Eléctrica Guaracachi S.A. and Rurelec BLGgtober 2004Exhibit C-103; Amendment to
the Agreement for the Sale and Purchase of Emppasa Sistemas Aislados ESA S.A. between
Empresa Eléctrica Guaracachi S.A. and Rurelec RBO;ebruary 200%:xhibit C-109; Receipts for
the transfer of funds from Rurelec to GuaracacBiQttober 2004 and 4 March 20@xhibit C-104.
See alscAudited Financial Statements of Empresa para iB&seAislados ESA S.A., 27 May 2004,
Exhibit C-100; Audited Financial Statements of Empresa parae®iat Aislados ESA S.A., 30
September 2004xhibit C-102; Audited Financial Statements of Empresa para SisteAislados
ESA S.A., 31 December 200Bxhibit C-107. ESA later changed its hame to Energais. Testiono
2388/2005, 30 December 20@xhibit C-112.

Testimonio 2388/2005, 30 December 20B%hibit C-112.

Resolution SSDE 147/2000, 6 December 20Bghibit C-89; Contract Modifying the Aranjuez
Generation License, 6 April 200Exhibit C-87; Testimonio 529/2004, 14 September 20Bx4hibit
C-101

194 Earl WS, 11 51-53; Aliaga WS, T 20.
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C. The Combined Cycle Gas Turbine Project (CCGT)

Guaracachi's most ambitious project was the Contbigcle Gas Turbine
(CCGT) project, which aimed to convert two of the GE 6fekbines at the Santa
Cruz plant to a technologically cutting-edge congdiitycle system®’ The
CCGT project was initially contemplated in Guardueac original power

generation license, and scheduled to come onlif®irember 2016%

José Antonio Lanza, Guaracachi’s Business Develaopianager at the time the
CCGT was initiated and the person most directlyined with the installation,

describes the operation of the CCGT:

In a combined cycle system, the first step of thelecinvolves a
simple cycle gas turbine: as gas is burned, theé bemnerated
provides the thrust for a rotating gas turbine &hne coupled
generator produces electricity. In the second, step hot gases
leaving the simple cycle gas turbine pass into ileb¢called the

Heat Recovery Steam Generator, or HRSG) to prosiigzem. The
steam then rotates a steam turbine and coupledrageneo

produce electricity®®

The CCGT was the largest single investment thatr&aahi made prior to
nationalization:™® The project, the first of its kind in Bolivia, owibutes to
sustainable development in Bolivia in a multitudenays, as recognized by the
United Nations Framework on Climate Chanfe.
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2007 Annual Report of Empresa Eléctrica Guaraic&cA., Exhibit C-126, p. 5; Earl WS, | 44;
Andrade WS, 1 41; Lanza WS, 11 29-31. This wasiriarGCH-11.

2006 Annual Report of Empresa Eléctrica Guarac8cA., Exhibit C-114, pp. 5-6; 2008 Annual
Report of Empresa Eléctrica Guaracachi ERhibit C-32; Earl WS { 46; Lanza WS, 1 28.

Aliaga WS, 1 24; Lanza WS, 11 32-38; Andrade W&42-43.

Resolution SSDE No. 143/97, 4 December 18Xhibit C-15, Annex A. See alscEarl WS, | 47;
Aliaga WS, 1 24.

Lanza WS, 1 33.

Presentation to a General Meeting of the Guatac8bareholders, “Proyecto Conversién a Ciclo
Combinado/GCH-12,” September 20@Xhibit C-161, p. 2; Lanza WS, 1 36.

United Nations Framework on Climate Change, Rt@671, Clean Development Mechanism Project
Design Document Form, Version 03, 28 July 2@®&ibit C-121, p. 3.
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In order to finance the CCGT Project, the Claimaatsd Guaracachi’s
management team pioneered a methodology for obtpicarbon credits under
the UN Clean Development Mechanism and the negmtiadf forward-sale
contracts for those credits in order to bolster\thkie of the CCGT project and

strengthen Guaracachi’s cash flow and credit postti?

5. The improvements resulting from the Claimants’ investments by 2010
a. Increased Generation Capacity

By 2010, Guaracachi was more technologically adedn@nd its generation
capacity was 2.5 times greater, than it was betamgtalization>* Guaracachi
became the largest power generator in Bolivia, witkr a third of the effective

capacity in the national interconnected electrisiggtem’**

Bolivia directly benefited from these investmenBetween 2006 and 2009, peak
demand in Bolivia grew by 15.5 percent. Absent 1@oachi’s investments in
additional generation capacity during that peri@dlivia’'s electricity supply

would have been insufficient to satisfy demattd.

In 2007, Guaracachi recorded its largest proficsiprivatization in 1995
Guaracachi achieved A+ debt ratings from Fitchit®tUS$40 million unsecured
bond progrant!’ enjoyed competitive interest rates for its loarih\&AF for the

CCGT Project!® and enjoyed strong domestic relationships withalldmnks —
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Notice of Arbitration,  30; Earl WS, 1 47; Blané/S, 11 33-35; Andrade WS, 1 43-44.
Notice of Arbitration, { 31.

Notice of Arbitration, { 31.

Earl WS, 1 48.

2007 Annual Report of Empresa Eléctrica Guaracadh, Exhibit C-126.

Fitch Rating for Empresa Guaracachi S.A., Decen2®®5, Exhibit C-111; Earl WS,  50; Blanco
WS, 1 28.

Blanco WS, 1 27.
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Banco de Crédito, Banco Mercantil Santa Cruz, BaBt8A and Banco

Econdémicot®

b. Rural Electrification Projects

Guaracachi also supported efforts to bring elatyridco the underserved
population of Bolivia, becoming the first privatzecompany to enter into a
“solidarity pact” with the Presidential Delegatidor Capitalization>® Jaime

Aliaga, the General Manager of Guaracachi betweely 2004 and the

nationalization, describes the company’s commitniemtiral electrification:

In August 2009, at the request of the GovernmenBadlivia,

Guaracachi agreed to a public-private partnershipreby it took
administrative control of the San Matias electyiailistribution
network. In doing so, Guaracachi agreed to exmaneker supplies
both to the surrounding region in Bolivia and t@ timmediate
border area in Brazil.

On 24 August 2009, the San Matias project was fihyma
inaugurated. | recall that following the inaudioa, Bolivia's
Minister of Energy, Oscar Coca, commented that the
Government’'s goal of improving the reliability ohe power
supply in the immediate area of San Matias wouldnle¢ by this
project. In fact, at that time, it was my undargting that the
supply of constant and cheap energy in the areaawas aim of
the Bolivian Government?

As a direct result of Guaracachi’'s leadership omalrielectrification, the
percentage of Bolivians living without electricitifopped significantly in recent

years??
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Blanco WS, 1 25.

Aliaga WS, 11 25-26.
Aliaga WS, 11 25-26.
SeeAliaga WS, 11 25-29.
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C. Other Benefits

Guaracachi’'s commitment to developing the Bolivearergy sector went beyond
merely adding additional generation capacity; tbengany wanted to invest in
Bolivia’'s human capital as well. Guaracachi camdied new training and
meeting facilities — the heart of an initiativettain skilled Bolivian electricians

and engineers to meet the expansion needs of t@ay>> The Claimants

ensured that Guaracachi’'s Bolivian management veasedd and empowered to
undertake project development, thereby facilitatimg transfer of technology and

know-how to Bolivia.

In 2005, Guaracachi launched its ISO 14001 and@HSAS 18001 programmes
to ensure the company applied the highest internatistandards for health and
safety'®* By April 2010, Guaracachi was in the final stad@escertification of

these programmé$®

In 2006, Guaracachi agreed to finance a subsidyowsincome residential
consumers called the “dignity tariff.” Guaracachreed to facilitate this subsidy
for an initial period of four years, which was remal in 2010 (thd®ignity Tariff
Agreemen.’?® As explained above, in exchange for this privatbsidy to the
poorer consumers, the Government confirmed its ciomamt not to modify the
existing regulatory framework in the Dignity Tar#fgreement. Between 2006
and 2009, Guaracachi paid approximately US$ 2.Tiamito finance the dignity
tariff.’?” The conclusion of the Dignity Tariff Agreemensuéted in a 25% rebate

in electricity charges for urban customers recgvup to 70 KwH/month and
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Aliaga WS, 1 30; Notice of Arbitration, { 30.
Aliaga WS, 1 30.
Aliaga WS, 1 30.

Exhibit C-119, Agreement of the Strategic Alliance Between thav&nment of Bolivia and the
Electricity Companies, 21 March 2006, Article 5,080Annual Report of Empresa Guaracachi S.A.,
Exhibit C-114, p. 26.

The Government implemented the dignity tariffoilngh Supreme Decree No. 28,653 on 21 March
2006,Exhibit C-118; Aliaga WS, T 27.
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rural customers receiving up to 30 KwH/month.

In 2007, Guaracachi agreed to share part of thendiml benefit of its carbon
credits through its CCGT project. As explained\aydGuaracachi was eligible
for carbon credits under the United Nations Cleagvélopment Mechanism
under the Kyoto Protocol. Guaracachi agreed toeshize financial benefit of
those credits by sponsoring and investing in sopragrammes through an

agreement with the Vice—Ministry of Land Plannimgl&nvironment?®

BoLIVIA 'S PRE-NATIONALIZATION MEASURES AFFECTING THE REGULATORY
FRAMEWORK

1. The Government’s manipulation of the Regulatory Framework for
capacity prices

The methodology to determine capacity prices waabéshed by Bolivia’s

Superintendencia de Electricidad in 2001, in thenfof Operating Norm SSDE

No. 19/2001:%° Pursuant to this Operating Norm, for the periomhf January

2001 onwards, capacity prices payable to Guaracauhithe generators were to

be updated every six months, and depended onvharebles:

(@) Plant Unitary Costs: These are costs praligriven by the per MW cost
of installing a greenfield turbine, with a referentost based on the import
price “FOB” of a thermal simple-cycle generationtuplus any additional

costs needed to install such unit;

(b) Unavailability Factor: This reflects a discdwapplied to the plant unitary
costs to account for the probability of reductiorthe available capacity due
to unpredictable events; and

1282007 Annual Report of Empresa Guaracachi Eahjbit C-126, pp. 5-6.

129 Operating Norm. No 19, “Determinacién de PreciasiBo de la Potencia de Punta,” as framed in

Resolution SSDE No. 121/2001, 2 August 20Bghibit C-88; see alsdcCompass Lexecon Repoff
34-38.
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(c) Scheduled Unavailability Factor: This accaufdr the number of days in
which the generating unit will be out of commissidor scheduled

maintenancé°

90. In March 2001, Supreme Decree No. 26094 approveddyglamentos de Precios
y Tarifas RPT), where Article 18 clearly states that additiocasts payable as a
component of capacity payments shall not exceed ®®%he turbine FOB
price}®*" Five months later, in August 2001, Resolution §SRo. 121/2001
introduced a category for complementary equipmaevitich accounts for an
additional 20% of the turbine FOB price, on toptled 50% figure established in
the RPT:*

91. On 8 February 2007, the Government — through Rasall5SDE No. 040 —
eliminated the complementary equipment head of 26%he calculation of
capacity prices, resulting in a 17% decrease oha#ap prices, keeping other
variables constarit® This reduction did not follow the correct procegland was
based on a study commissioned from experts thaedaseveral concerns with
Guaracachi. The introduction of Resolution SSDE R40 had a significant

impact on Guaracachi’s cash flows.

92. In light of its concerns with the manner and substaof this change to the
capacity payment, Guaracachi pursued all availebédlenges to the measure.
On 22 March 2007, it challenged the measure in dmirgstrative proceeding

130 1d.; Aliaga WS, 1 34.
131 Supreme Decree No. 26094/208khibit C-86.

132 Operating Norm. No 19, “Determinacién de Preci#siBo de la Potencia de Punta,” as framed in

Resolution SSDE No. 121/2001, 2 August 2ab2hibit C-88.

133 Resolution SSDE No. 040/2007, dated 8 Februaf7 2Bxhibit C-129; Aliaga WS, 1 39; Andrade
WS, 1 45-50.

134 Compass Lexecon Report, 1 34-38, 126-136.
135 See generallyAliaga WS, 11 40-44; Andrade WS, { 51.
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before the Superintendency of Electricity. On 10 May 2007, the
Superintendency of Electricity denied this chalkerigrough Resolution SSDE
No. 154/2007%" On 31 May 2007, Guaracachi then filed a hieraahappeal of
this decision before SIRESE® On 8 January 2008, SIRESE denied this
challenge in Resolution No. 1631%.

Guaracachi filed an action before the Supreme CotirBolivia on 3 April
2008° On 1 July 2008, SIRESE filed a response to Gaafsits actiom** On
28 August 2008, Guaracachi filed a reply to SIRESE#sponsé&** More than
three and a half years later and nearly four ysgarse commencing proceedings,
this challenge remains pending before the Bolivgaipreme Court. There is no
higher court to which Guaracachi may seek reli€¢he matter appears to have
been shelved whilst the Government enjoys the ipalitbenefits of lower

electricity prices.

Concurrently with the first series of technical idrages to Resolution 40,
Guaracachi also challenged the procedural aspédtse aesolution, which were
implemented through Resolution CNDC 209/2007%1. As with the action

challenging Resolution 40, Guaracachi’'s procedactibn has remained pending

136

137

138

139

140

141

142

143

Revocatory Appeal of Resolution SSDE Nos. 18/2@22/2007 and 40/2007, and Resolution CNDC
No. 209/2007-1, 22 March 200Fxhibit C-134.

Appeal by Guaracachi of Resolution SSDE No. 1808, 3 April 2008Exhibit C-151, p. 2.
Hierarchical Appeal of Administrative Resoluti®d4/2007, 31 May 200Exhibit C-139.

Appeal by Guaracachi of Resolution SSDE No. 1&12pril 2008,Exhibit C-151, p. 2.

Appeal by Guaracachi of Resolution SSDE No. 1&12pril 2008,Exhibit C-151; Aliaga WS, 1 42.
Response by SIRESE to the Appeal of ResolutidbESSo0. 1612/2008, 1 July 200Bxhibit C-155.

Reply by Guaracachi in the Appeal of Resoluti®@D& No. 1612/2008, 28 August 20@xhibit C-
159

Petition for Annulment of Resolution CNDC 209/200, 12 February 2007Exhibit C-130;
Revocatory Appeal of CNDC Resolution 209/2007-IM&rch 2007 Exhibit C-133; see generally
Aliaga WS, 11 43-45; Andrade WS, 1 50.
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before the Supreme Court for more than three yedfsout resolution or any

other action**

2. The Government’s manipulation of the Regulatory Framework for
spot prices

As described above at paragraphs 44-45, the Bolivegulatory framework

established that the spot price received by etggtgenerators should be equal to

the marginal cost of the systéfii. The calculation of the system’s marginal cost

was based on the marginal cost of the thermal géngrunits called to supply

electricity as the “marginal unit® Until 2008, all thermal units were candidates

for selection as the marginal ufft.

In June 2008, Bolivia altered the regulations aggtlle to spot prices by the
introduction of Supreme Decree No. 29,5%9. This decree was later
implemented on 29 August 2008 in the form of Resoiu SSDE No.

283/2008**° This resolution excluded all liquid fuel unit®fn the calculation of

costs for spot-price setting. Since liquid fuehgetors have the highest marginal
costs, this measure artificially depressed the ppioes whenever these turbines
were dispatched, resulting in the most efficienhegating companies (such as

Guaracachi) losing a substantial part of theiriprofirgin*>°
As Mr. Andrade notes in his stateménit:

This change decreased spot energy prices sinaoh@f burning
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147

148

149

150

151

Appeal by Guaracachi of Resolution SSDE No. 17088, 10 June 200&xhibit C-153.

Law No. 1604, 21 December 1994, published inGlageta OficialNo. 1862 on 21 December 1994,
Exhibit C-5; Aliaga WS, 1 49.

Resolution SSDE No. 14/2003, 7 February 2@3aibit C-97; Aliaga WS, 11 49, 35, 37.
Aliaga WS, 1 37.

Supreme Decree No. 29,599/2008, 11 June Zbkidbit C-154.

Resolution SSDE No. 283/2008, 29 August 2@8&ibit C-160.

Id.; Aliaga WS,  37; Andrade WS, 11 55-56.

Andrade WS,  55-56; Compass Lexecon Report9y4y3106-121.
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a liquid fuel such as diesel is far greater thaeagler alternatives
such as natural gas. It thabolished the fundamental rule for a
uniform price of electricity be paid @l generators equal to the
declared variable cost of the marginal urily interfering with a
system that included an economic incentive to bnéd capacity,
Resolution SSDE No. 283 promoted inefficiency: whgpot
energy prices no longer represent the true cosprotiucing
electricity, incentives to invest are reduced anoul lead to
scarcity and blackouts.

The aim of the Resolution was clearly to reduce ghet price
payable to generators contrary to the regime thdtdeen set up to
attract that investment. The interference with ltlasic economic
parameters of the spot price remuneration systemnifigiantly
negatively impacted Guaracachi’s revenues.

F. BoLIviA NATIONALIZED GUARACACHI WITHOUT  PROVIDING  ANY
COMPENSATION

1. Forcible takeover of Guaracachi’s operations by mitary personnel

98. At about six o’clock in the morning of 1 May 201Bolivian military personnel
wearing balaclava masks and carrying machine gumsed entry into
Guaracachi’s offices, breaking doors and smashimgaews notwithstanding that
there had been instructions to the security guaadgo resist entry>?> A banner
was hung from one of the windows with the legendh@IONALIZADO” and
another with the acronym of the state-owned el@tgrcompany, ENDE. That
same day, President Morales issued the NationalizdDecree, ordering the
nationalization of 100% of Guaracachi America’srehalding in Guaracachi and

transferring these shares to ENBE.

152 gee“Analistas y opositores cuestionan la medida abtaEl Deber 2 May 2010,Exhibit C-38;
“Guaracachi: inician proceso de arbitrajeys Tiemposl4 May 2010Exhibit C-41. See alscEarl
WS, 11 56-63; Blanco WS, 11 38-42; Andrade WS, A8 Aliaga WS, 1 52-58; Lanza WS, 11 46-
51.

133 Supreme Decree No. 0493, 1 May 2010, publishedeéaceta OficialNo. 127NEC on 1 May 2010,
Exhibit C-37, Article 2.
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Nationalization of Guaracachi on 1 May 201(El Deber

)154

99. The Guaracachi management was summoned to thenguddshort time later.
Marcelo Blanco, Guaracachi’'s Finance Director & time, recalls the scene

when he arrived:

When | arrived at the office, the first thing | savas a large
number of journalists, a Bolivian flag with the wlor
“nationalized” written on a separate banner anessmilitary
personnel, all of them armed and in combat geane &sked
me who | was, and contacted someone by radio twoaae my
entry. The military personnel formed a kind of raor that
stretched from the entrance of the plant to thers@d¢loor. As
| was escorted by them | saw that the glass daatihg to the
offices had been smash&d.

100. José Antonio Lanza, the Business Development Managféers a similar

recollection:

As | walked through the main door of the plant'diasf
building, | noticed that the door was broken, amattered
glass was all over the floor. Military officers aring

154 gsee“Analistas y opositores cuestionan la medida abtaE| Deber 2 May 2010 Exhibit C-38. See
also“Guaracachi: inician proceso de arbitrajeds Tiemposl4 May 2010Exhibit C-41.

155 Blanco WS, ¥ 309.
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103.

104.

balaclava masks and armed with machine guns weexeny
part of the building as | walked through the loblbynd
hallways. | went upstairs to the offices. Eachcef| passed
was occupied by ENDE and government employees,icQpy
documents and searching through fit&s.

A Government official communicated the terms of MNetionalization Decree to
Guaracachi's General Manager, Jaime Aliaga MachitaoMr. Aliaga and
Guaracachi’s Finance Manager, Marcelo Blanco Quilidéa were then escorted

from the premise&®

ENDE appointed Mr. Jerges Mercado as the new GeNenaager of Guaracachi,
along with a new Finance Manager and Legal Advisoaccordance with Article
3 of the Nationalization Decrée® By the end of the day, the takeover was

complete and Guaracachi’'s top management had keptated.

The Nationalization Decree provided that ENDE wouldy for Guaracachi
America’s expropriated shareholding in an amounbeodetermined through a
valuation process to be carried out within 120 d&YsThe Decree also provided
that alleged liabilities incurred by Guaracachi rcluding financial, tax,
commercial, regulatory, environmental, labor andiaoliabilities — would be

deducted from the amount of compensatitn.

Although Bolivia’s president had campaigned on ps&® of expropriation of the
hydrocarbons sector, he had left the electricitstaealone in order to ensure a
safe and secure supply of power to the populdfforindeed, the nationalization
was contrary to assurances from Bolivia as latthasight before the invasion of

1% Lanza WS, 1 48.

157 Aliaga WS, 1 56.

138 Blanco WS, 1 39; Aliaga WS, { 56; Andrade WS79 5
139 Nationalization Decre&xhibit C-37, Article 3.

160 1d., Article 2(111).

181 1d., Articles 2(V) and 5.

182 Earl WS, 1 58.
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106.

107.

Guaracachi’s facilities: Marie Beatriz SouvirohetBolivian ambassador to the
United Kingdom, confirmed in an email to the Foreignd Commonwealth

Office that she was not aware of any plans for gprapriation of Rurelec’s

interest in Guaracachf®

2. The Nationalization Decree contemplated payment tlough a flawed
unilateral valuation process, and no offer of paymet of any kind was
ever made

According to Supreme Decree No. 0493, ENDE was dg for Guaracachi

America’s expropriated shareholding within 120 days an amount to be

determined through a special valuation proc¢&ss.Decree No. 0493 further

provided that any alleged liabilities discovered BMDE were to be deducted
from the amount of compensatidii. This entire process was to be conducted

unilaterally by the Government, without any inprdrh the Claimants.

But neither Guaracachi America nor Rurelec eveeivet any payment nor offer
of payment for the loss of their interests in Guoachi, despite a series of
meetings organized for this purpd&&.Between July 2010 and March 2011, only
four meetings were convened by the Government Ritlelec and Government
representatives, including the Minister of Hydrdwars and Energy, the Vice
Minister of Electricity, the Attorney General, aitNDE’s General Manager,

amongst others.

The first of these meetings took place on 5 July®2@vhen Jaime Aliaga, Peter
Earl, Rurelec’s Bolivian counsel and a represeveatiom the British Embassy
met with the Government in La P¥Z. Claimants offered to consult on the CCGT

163 Earl WS, 1 59.

164

Supreme Decree No. 0493, 1 May 2010, publisheddénGaceta Oficial No. 127NEC on 1 May 2010,

Exhibit C-37.

165

Supreme Decree No. 0493, 1 May 2010, publisheddrGaceta Oficial No. 127NEC on 1 May 2010,

Exhibit C-37.
186 Aliaga WS, 1 56.
167 Aliaga WS, 1 54; Earl WS, 1 61.
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109.

110.

111.

project and indicated that they would considernseesting a portion of the
compensation received for nationalization in newegation projects provided

that a reasonable proposal was made, but no dffmropensation followedf®

On 8 November 2010, having received no proposah filse Government within
the mandated 120 day period, Jaime Aliaga and Pegl met with the
Government a second tim®. Rurelec was told that ENDE had contracted with
several firms to conduct an economic valuation lagdl and technical audits, and
had received initial results indicating that Guada America’s shareholding had

a negative value. No offer of compensation wasevadhis meeting.

On 11 March 2011, Mr. Aliaga and Mr. Andrade methwihe Government of
Bolivia.'”® The Attorney General informed Claimants that ti@ye working on

a proposal but that they faced difficulties in ahoating the efforts of the various
authorities that were involved in the process. Twwernment did not repeat its
earlier assertion that Guaracachi America’s shadap in Guaracachi had a

negative value, but still no offer of compensatias made.

On 30 March 2011, Mr. Aliaga and Mr. Andrade mettmthe Government for a
final time!”* The Government once again made no proposal opensation for

the expropriation of Guaracachi America’s shareimgjs.
3. Bolivia has seized Rurelec assets not covered byetiNationalization
Decree

As explained above, prior to the nationalizationyé®ec subsidiary Energais was

storing Worthington engines it had acquired in 2@04uaracachi’'s facilities in

168

Minutes of a Meeting between Bolivia, Rurelec &wuhracachi America Inc, 5 July 20EXxhibit C-

187, Aliaga WS, 1 55.
169 Aliaga WS, 1 56; Earl WS, { 61.

170 Aliaga WS, {1 57; Letter from Hugo Montero to Réarl, 14 February 201 Exhibit C-191. See also
Earl WS, 1 62; Andrade WS, { 64.

11 Aliaga WS, 1 58; Andrade WS,  64.
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113.

114.

115.

Sucre!’? After the nationalization of Guaracachi, Energaiguested the release
of the Worthington engines so that they could bppdd to its facilities in

Argentina:’®

Guaracachi’s new Board of Directors and the Gendealager of ENDE rejected
Energais’s request. They claimed that the Endiaelsbeen nationalized pursuant
to Decree 0493, and therefore belonged to the BoliBtate.

The Nationalization Decree provides for the natigasion only of the
shareholding interest in Guaracachi held by Rutgledolly-owned subsidiary,
Guaracachi America. Title to the Worthington emginwas transferred by
Guaracachi to Energais in 2004, and therefore cooldhave been covered by the
Nationalization Decree. Energais and counsel teelea have written several
letters to the Government requesting the returthefengines, to no avail* No

compensation has ever been received by Energegspect to these engines.

BOLIVIA "SACTIONS SINCE NATIONALIZATION

1. Bolivia's blatant and deliberate efforts to minimize the value of
Guaracachi

Since the nationalization, Bolivia has engaged sysiematic, transparent attempt

to minimize the reported value of Guaracachi, presoly to limit the amount of

compensation due to the Claimants. The most emuegffort in this regard has

been a re-audit of Guaracachi's 2010 finances.

In March 2011, Guaracachi’s financial statementsevaproved by the Board of

Directors (including ENDE) and PriceWaterhouseCospand reflected earnings

172 Seeparagraphs 73-74 above.
173 Earl WS, 1 51seeparagraphs 73-74 above.

174 Earl WS, 1 52; Letter from Freshfields to ProcaraGeneral del Estado, 25 October 2@xhibit C-
199 Letter from Freshfields to Procurador General d#hfio, 29 November 201Exhibit C-201.
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117.

118.

of US$5.8 million'”> However, on 20 April 2011, the current head of I\
Nelson Caballero, wrote a letter to the Presidenthe Board of Directors
informing him that he was instructing a new auditn® company’s 2010 finances
“out of caution,” changing the accounting methogleable to Guaracachi’'s
CCGT project loans and to the allegedly higher rimemaintenance cost&

This resulted in revised financial statements ogiig a loss of US$2.3 millioh.’

José Antonio Lanza explains that when he was surachtm a meeting with the
General Manager and ENDE, he “strongly disagreeth his re-audit and

communicated [this] discontent to Guaracachi’'s rgansent.*’®

Independent
trade reports confirm this series of events, arat 8NDE’s changes to the
company’s maintenance results in the accountingteyg and the financial costs
entries from January 2010 “distance the accourdinGuaracachi from Bolivian

and international norms and from accounting besttjmes.*’®

2. Bolivia attempts to manipulate the media in an appeent attempt to
reduce damages

In addition to the transparent attempt to rewriteafacachi’'s financial history, the

Government is currently engaged in a press campbegigned to shift blame for

Guaracachi’s current challenges to the Claimants.

Nelson Caballero, the current head of ENDE, hasrg& detailed interview to a

Bolivian trade periodical, the focus of which iskiame Rurelec for the delays in

1752010 Audited Financial Statements of EmpresatBtécGuaracachi S.A., 25 March 20Exhibit C-
209 p. 4; “Proyecto Ciclo Combinado ‘Enredado’ enSauacién Contable de EGSAReporte
Energia No. 5916-30 June 201Exhibit C-194, p. 10; Lanza WS, 1 53; Blanco WS, { 40. On the
general financial health of GuaracageeBlanco WS, {1 20-22.

176

“Proyecto Ciclo Combinado ‘Enredado’ en la SiidacContable de EGSA'Reporte Energia No. 59

16-30 June 201Exhibit C-194, p. 10; Lanza WS, 1 54; Blanco WS, 11 43-44.

177

“Proyecto Ciclo Combinado ‘Enredado’ en la SiidacContable de EGSA'Reporte Energia No. 59

16-30 June 201Exhibit C-194, p. 10; Lanza WS | 54.
8 Lanza WS, 1 55.

179

“Proyecto Ciclo Combinado ‘Enredado’ en la SiidacContable de EGSA'Reporte Energia No. 59

16-30 June 201Exhibit C-194, pp. 10-11.
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120.

121.

bringing the CCGT project online, as well as fag thifference between the basic
engineering budget and the final cost of the ptdf€c The most direct answer to
all such accusations is simply that prior to théamalization of Guaracachi, all

major financing, purchase and scheduling decisiwits respect to the CCGT

Project were taken by the full Board of Directonsldhe Shareholders.

As a final salvo, in August 2011 assorted Goverrnnrepresentatives began
publicly blaming the Claimants for the electricliiackouts that by then plagued
Bolivia. President Evo Morales suggested that ENia# inherited a “bankrupt”

company from Rurelec and Guaracachi Ametf¢aCarlos Romero, the Minister
of the Presidency, suggested that the Governmehtnhtionalized Guaracachi

knowing that the company’s financial “situation weat ideal.*®?

The facts are clear and show such statements fat thley are: opportunistic
comments that seek to minimize any damages awadngletthis tribunal. The
Claimants invested significantly more than they kadhmitted into Guaracachi,
and dramatically increased electricity capacitythe country, all in an efficient
and environmentally-responsible mant&r.The company’s financial statements
prior to nationalization demonstrate that the Chits accomplished this while

making consistent profit$?

JURISDICTION AND APPLICABLE LAW

Guaracachi America and Rurelec are protected iokestwith protected
investments in accordance with the terms of the &®& UK Treaties,

respectively.

180

“Esperamos Concluir Hasta Fin de Afio con un Supede mas de US$8MMReporte Energia No.

59, 16-30 June 201 Exhibit C-195, pp. 8-9.

181

César Arellano, “Evo: Guaracachi esta en quigbleay problemas”Periodista Invitadg 3 August

2011,Exhibit C-196.

182

183

“Dicen que se nacionaliz6é conociendo debilidadeagina Siete3 August 2011Exhibit C-197.
Seeparagraphs 59-88 above.

184 Blanco WS 43.
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125.

The US Treaty applies to “investment[s] of a nagioor company of a Party in

the territory of the other Party® Guaracachi America fulfils these US Treaty
requirements: it is a company constituted underlahe of the United States of

America with qualifying investments made within tkegritory of Bolivia, as

explained below.

The UK Treaty applies to the qualifying “investm&ntof “companies”
established under the laws of the United Kingdondenwithin the territory of
Bolivia.'®® Rurelec fulfils these requirements: it is a compannstituted under
the laws of the United Kingdom with protected inwvesnts in Bolivia, as

explained below.

THE CLAIMANTS ARE PROTECTED COMPANIES UNDER THE TREATIES

Pursuant to Article I(b) of the US Treaty, the Udaty applies to any “company
of a Party”. Articles I(a) and (b) of the US Trgatovide that:

(a) “company” means any entity constituted or orgaeh under
applicable law, whether or not for profit, and whiest privately
or governmentally owned or controlled, and includas
corporation, trust, partnership, sole proprietgrshranch, joint
venture, association, or other organization;

(b) “company of a Party” means a company constitute
organized under the laws of that Party; %7 .

Guaracachi America is a company constituted androzgd under the laws in
force in Delaware, United States of Amert€&Therefore, Guaracachi America is

a qualifying company under the US Treaty.

185 US TreatyExhibit C-17, Article I(e).
18 UK Treaty,Exhibit C-1, Article 1(a) and (d)(i).
187 US TreatyExhibit C-17, Articles I(a) and (b).

188

Certificate of Incorporation of Guaracachi Amerioc, 13 July 199% xhibit C-11.
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126. The protections of the UK Treaty apply to “compaiiief a Contracting Party.
Article 1(d) of the UK Treaty defines “companiesty respect of the United
Kingdom, as:

corporations, firms and associations incorporatecbastituted

undelrégthe law in force in any part of the Unitedng@dom
[...].

127. Rurelec is a corporation incorporated under theslawforce in England and

Wales'® Rurelec is therefore a qualifying company underut Treaty.

B. THE CLAIMANTS HAVE MADE QUALIFYING INVESTMENTS IN BOLIVIA

128. Article I(d) of the US Treaty provides a broad défon of what constitutes an
investment protected by the US Treaty:

(d) “investment” of a national or company meansrgwind of
investment owned or controlled directly or inditgcby that
national or company, and includes investment ctingisor
taking the form of:

(i) a company;

(i) shares, stock, and other forms of equity pgvttion, and
bonds, debentures, and other forms of debt intwrast a
company;,

(i) contractual rights, such as under turnkeynstouction or
management contracts, producing or revenue-shaangacts,
concessions, or other similar contracts;

(iv) tangible property, including real property;damtangible
property, including rights, such as leases, modggatiens and
pledges;

(v) intellectual property, including: copyrights darrelated
rights, patents, rights in plant varieties, indiastrdesigns,
rights in semiconductor layout designs, trade secnecluding

189 UK Treaty,Exhibit C-1, Article 1(d).
190 Certificate of Incorporation of Rurelec plc, 18yJ2004,Exhibit C-28.
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130.

know-how and confidential business information,dé&raand
service marks, and trade names; and

(vi) rights conferred pursuant to law, such asnses and
permits.

(The list of items in (i) through (vi) above isufitrative and not
exhaustivey*

Prior to the expropriation of 1 May 2010, Guaradcasimerica held 50.001% of
the shares of Guaracachi, a company establisheer uhd laws of Bolivia, an

investmentinter alia, under Art. | (d)(ii) of the above definition.

Articles 1(a) and 1(b) of the UK Treaty give a darly broad definition of what

constitutes an investment protected by the UK Jreat

(a) “investment” means every kind of asset whichapable of
producing returns and in particular, though notlesiely,
includes:

(i) movable and immovable property and any othapprty
rights such as mortgages, liens or pledges;

(i) shares in and stock and debentures of a cognpad any
other form of participation in a company;

(i) claims to money or to any performance undentcact
having a financial value;

(iv) intellectual property rights and goodwill;

(v) any business concessions granted by the Cdintyaéarties
in accordance with their respective laws, includiogcessions
to search for, cultivate, extract or exploit natuesources.

A change in the form in which assets are investeesdot
affect their characters as investments. Investnmeatse before
the date of entry into force as well as those maitler entry
into force shall benefit from the provisions ofsiiigreement;

191 Us TreatyExhibit C-17, Article I(d).

49



(b) “returns” means the amounts yielded by an itmest and
in particular, though not exclusively, includes fifranterest,
capital gains, dividends, royalties and f&¥s;

131. Prior to the expropriation of the Claimants’ invashts by Bolivia, Rurelec,

through Guaracachi America, owned a 50.001% shétielgpin Guaracachi, a
company established under the laws of Boli¥fa.As illustrated in the diagram
below, Rurelec held its 50.001% interest in Guarhcandirectly through its

100% stake in Birdsong Overseas Limited, BIE andr@cachi America>*

192

193

194

UK Treaty,Exhibit C-1, Article 1(a).

Guaracachi America owns a direct 50.001% in CGasoli. See Receipt evidencing Guaracachi
America Inc subscription to 50% of the shares irpEgsa Eléctrica Guaracachi S.A.M for US$47.131
million, 28 July 1995Exhibit C-12; Share Register and Certificates of Empresa HEtéc@uaracachi
S.A.M, 1995,Exhibit C-6; 2009 Annual Report of Empresa Eléctrica Guaraic&#h Exhibit C-36,

at p.57 showing Guaracachi America’s ownership @79,184 shares out of a total of 3,358,284
shares. Rurelec holds a 50.001% interest in Guahadhrough its 100% stake in Birdsong Overseas
Limited, Bolivia Integrated Energy Limited and Gaeachi AmericaSeeCertificate of Incorporation
of Birdsong Overseas Limited, 7 December 20B%hibit C-29 and Share Certificate evidencing
Rurelec’s 100% stake in Birdsong Overseas Limige@ecember 200 xhibit C-30; Certificate of
Incorporation of Bolivia Integrated Energy Limite@2 August 2002,Exhibit C-25 and Share
Certificate evidencing Birdsong Overseas Limiteti®% stake in Bolivia Integrated Energy Limited,
29 June 2009%:xhibit C-35; Certificate of Incorporation of Rurelec plc, 19yJ2004,Exhibit C-28;
Certificate of Incorporation of Guaracachi Ameritrec, 13 July 1995FExhibit C-11 and Share
Certificate and Share Register evidencing Bolivigegrated Energy Limited’s 100% stake in
Guaracachi America, 11 December 20B8hibit C-27.

See2009 Annual Report of Empresa Eléctrica Guarac&hi 14 April 2010,Exhibit C-36, p.57
showing Guaracachi America’s ownership of 1,679,4Bdres out of a total of 3,358,284 shares, i.e.
50.001%. See alsoReceipt evidencing Guaracachi America Inc subdoripto 50% of Empresa
Eléctrica Guaracachi S.A.M for US$47.131 millior8 2uly 1995 Exhibit C-12 and Share Register
and Certificates of Empresa Eléctrica GuaracachiNg. 1995,Exhibit C-6.
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Empresa Electrica Guaracachi, S.A.
OWNERSHIP STRUCTURE

RURELEC PLC

100%

BIRDSONG OVERSEAS LIMITED

100%

BOLIVIA INTEGRATED ENERGY
LIMITED
(“BIE")

100%

GUARACACHI AMERICA INC.

50.001%

EMPRESA ELECTRICA GUARACACHI
SA.

132. In addition, Rurelec owns a 99.998% shareholdingeiergia para Sistemas
Aislados Energais S.A.Efiergaig, a company established under the laws of

Bolivia.'%®

133. The Claimants’ investments, through Guaracachp at€luded investments in
property, intellectual property and rights pursuemtlaw such as licenses and

permits.

134. The Claimants therefore have made significant itmeats in Bolivia that fall
within the definition of “investment” under the Btées and are thus protected by

the Treaties.

19 Testimonio 2388/2005, 30 December 20Bghibit C-112.
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C. THE PARTIES HAVE CONSENTED TO ARBITRATION OF THIS DISPUTE AND ALL
REQUIREMENTS UNDER THE TREATIES AND THE UNCITRAL RULES HAVE
BEEN FULFILLED

135. Bolivia expressly and unequivocally consented teohee investment disputes
with US investors through international arbitratioy virtue of Article 1X of the

US Treaty, which provides:

1. For purposes of this Treaty, an investment desps a
dispute between a Party and a national or comphtheather
Party arising out of or relating to an investmeutharization,
an investment agreement or an alleged breach ofrighy
conferred, created or recognized by this Treaty waspect to
a covered investment.

2. A national or company that is a party to an stneent
dispute may submit the dispute for resolution uratex of the
following alternatives:

(a) to the courts or administrative tribunals of tharty that is a
party to the dispute; or

(b) in accordance with any applicable, previouskyread
dispute-settlement procedures; or

(c) in accordance with the terms of paragraph 3.

3. (a) Provided that the national or company came@thas not
submitted the dispute for resolution under pardgrapa) or
(b), and that three months have elapsed from tteaawhich
the dispute arose, the national or company condemay
submit the dispute for settlement by binding adbitm:

() to the [International Centre for Settlement lafzestment
Disputes], if the Centre is available; or

(i) to the Additional Facility of the Centre, ihé Centre is not
available; or

(iii) in accordance with the UNCITRAL Arbitrationukes; or
(iv) if agreed by both parties to the dispute, twy ather

arbitration institution or in accordance with anyther
arbitration rules.
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[..]

4. Each Party hereby consents to the submissiorangf
investment dispute for settlement by binding agbitm in
accordance with the choice of the national or camgpander
paragraph 3 (a) (i), (i), and (iii) or the mutualjreement of
both parties to the dispute under paragraph 3avg)[(..]*

136. Similarly, Bolivia expressly and unequivocally censged to resolve investment
disputes with UK investors through internationdditation by virtue of Article 8

of the UK Treaty, which provides:

(1) Disputes between a national or company of coi@cting
Party and the other Contracting Party concerningldigation
of the latter under this Agreement in relation toiavestment
of the former which have not been legally and ablicaettled
shall after a period of six months from writtenification of a
claim be submitted to international arbitratioreither party to
the dispute so wishes.

(2) Where the dispute is referred to internati@raitration, the
investor and the Contracting Party concerned in dispute
may agree to refer the dispute either to:

(a) the International Centre for the Settlementmfestment
Disputes (having regard to the provisions, whergiegble, of

the Convention on the Settlement of Investment miEsp
between States and Nationals of other States, dpéoe
signature at Washington DC on 18 March 1965 and the
Additional Facility for the Administration of Coration,
Arbitration and Fact-Finding Proceedings); or

(b) the Court of Arbitration of the Internationah&mber of
Commerce; or

(c) an international arbitrator @d hocarbitration tribunal to
be appointed by a special agreement or establishddr the
Arbitration Rules of the United Nations Commissiam

International Trade Law.

If after a period of six months from written notiition of the
claim there is no agreement to an alternative ghoee the

19 Us TreatyExhibit C-17, Article IX.
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138.

139.

140.

141.

parties to the dispute shall be bound to subnid @rbitration
under the Arbitration Rules of the United Nationsn@nission
on International Trade Law as then in force. Theigsto the
dispute may agree in writing to modify these Rdfés.

The provisions of the Treaties constitute Bolivietsmsent to arbitration.

The Claimants notified Bolivia of the dispute undee Treaties in their written
notices of dispute to the President of Bolivia dad@d received on 13 May 2010
and sought the commencement of negotiations ansutations for its amicable
settlement®® Despite the Claimants’ efforts, no amicable setdet of the
dispute has been reached and both the three anohosith waiting periods
following the date on which the dispute arose copiated in Article 1X.3(a) of
the US Treaty and Article 8(1) of the UK Treatyspectively, have now elapsed.

The consent of the Claimants was provided in thN&itice of Arbitration, dated
24 November 2010. The dispute was therefore dubynstted to arbitration under
the UNCITRAL Rules pursuant to Article 1X.3(iii) ahe US Treaty and Article 8
of the UK Treaty.

Guaracachi America has not submitted the disputieuArticle 1X.2(a) or (b) of
the US Treaty, and therefore this clause does rentept the submission of the
dispute to arbitration. Similarly, Rurelec and B@ have not agreed on any of
the alternative procedures established in Arti¢®(@&) to (c) of the UK Treaty to

resolve the dispute.

Accordingly, the dispute is validly submitted td#ration under the UNCITRAL
Rules pursuant to Article 1X.3(iii) of the US Trgatnd Article 8(2), final
paragraph, of the UK Treaty, respectively.

197 UK Treaty,Exhibit C-1, Article 8.
19 Notices of DisputeExhibit C-39 and Exhibit C-40.
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143.

144.

THE LAW APPLICABLE TO THIS DISPUTE

The Claimants’ claims are based on treaty provssiamounded in rights and
protections that Bolivia owes directly to them &S &hd UK investors in Bolivia.
International jurisprudence is clear regarding #pplicable law in BIT cases:
tribunals apply the treaty itself, dex specialis supplemented by customary
international law if necessaty? As the Annulment Committee in thévendi
case concluded:

[lln respect of a claim based upon a substantiewigpion of

that BIT [...] the inquiry which the ICSID tribunas$ irequired
to undertake is one governed by the ICSID Convantiy the
BIT and by applicable international law. Such aquimny is

neither in principle determined, nor precluded,amy issue of
municipal law [.].2%

The application of the substantive provisions dBI&, aslex specialis where
jurisdiction is based on the BIT, is unassailalBéls grant foreign investors
direct access to arbitration in order to allow istees to invoke the substantive
protections of the BIT itself. Thus, the substamtstandards of the Treaty must
be the primary applicable law.

Further, as the Treaties are international lawrumsénts, international law applies
to the extent necessary to supplement or intergre@tn. This is required by
fundamental rules of international law, such ass¢éhaontained in the Vienna
Convention on the Law of Treaties, which providatttreaties are “governed by

international law” and must be interpreted in thghtl of “any relevant rules of

199

200

Asian Agricultural Products Ltd. (AAPL) v. RepubditSri Lanka ICSID Case No. ARB/87/3, Final
Award, 27 June 199Exhibit CL-10, 1 20-21;Middle East Cement Shipping and Handling Co.
S.A. v. Arab Republic of EgypESID Case No. ARB/99/6, Award, 12 April 2002xhibit CL-25,

19 85-87.

Compafiia de Aguas del Aconquija S.A. and Vivendvddsal (formerly Compagnie Générale des
Eaux) v. Argentine RepublidCSID Case No. ARB/97/3, Decision on AnnulmentJ@y 2002,
Exhibit CL-26, 1 102.
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international law.?* This is also made clear in Article 3 of the Inttfanal Law
Commission’s Draft Articles on Responsibility ofats for Internationally

Wrongful Acts (LC Articles), which states:

The characterization of an act of a State as iatemally
wrongful is governed by international law. Such
characterization is not affected by the characiion of the
same act as lawful by internal 1&%:.

145. Thus, the law applicable to the substance of thée ¢s the Treaties supplemented

as necessary by principles of international law.

V. BOLIVIA CONFISCATED THE CLAIMANTS’ INVESTMENTS IN
VIOLATION OF THE TREATIES

A. BoLIVIA NATIONALIZED THE CLAIMANTS ' INVESTMENTS WITHOUT
COMPENSATION AND DUE PROCESS, IN BREACH OF THE TREATIES AND
INTERNATIONAL LAW

1. Under the Treaties and international law, Bolivia tad the obligation to
pay prompt and adequate compensation and conduct ¢
nationalization with due process of law

146. The Treaties provide that neither State Party shatlonalize investments of
investors of the other State Party except unddaiceconditions. Article Il of

the US Treaty provides in relevant part:

1. Neither Party shall expropriate or nationalizecavered
investment either directly or indirectly through asares
tantamount to expropriation or nationalization
(“expropriation”) except for a public purpose; in r@on-
discriminatory manner;_ upon payment of prompt, adég and
effective compensation; and in accordance with ghoeess of
law and the general principles of treatment prodider in
Article I, paragraph 3

21 The Vienna Convention on the Law of Treati&xhibit CL-5, Articles 2(1)(a) and 31(3)(c),
respectively.

292 |LC Draft Articles on Responsibility of Statesr fmternationally Wrongful Acts, UNGA Resolution
56/83 of 12 December 200&xhibit CL-21, Article 3.
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2. Compensation shall be paid without delay; bevedgent to
the fair market value of the expropriated investimen
immediately before the expropriatory action wasetaK“the
date of expropriation”); and be fully realizable dafreely
transferable. The fair market value shall not flEny change
in_value occurring because the expropriatory acthuamd
become known before the date of expropriatfin

147. Article 5(1) of the UK Treaty similarly reads:

(1) Investments of nationals or companies of eibentracting
Party shall not be nationalised, expropriated drjestied to
measures having effect equivalent to nationalisatior
expropriation (hereinafter referred to as “exprafon”) in the
territory of the other Contracting Party except #orpublic
purpose and for a social benefit related to thernal needs of
that Party and against just and effective compensaSuch
compensation shall amount to the market value df th
investment expropriated immediately before the egpation

or before the impending expropriation became public
knowledge whichever is the earlier, shall include interast
normal commercial or legal rate, whichever is aggille in the
territory of the expropriating Contracting Partytilithe date
of payment, _shall be made without delaye effectively
realizable and be freely transferable. The natianaiompany
affected shall have the right to establish promgily due
process of lawn the territory of the Contracting Party making
the expropriation the legality of the expropriatiamd _the
amount of the compensation in accordance with tireciple
set out in this paragragfl’

148. Accordingly, the legality of a nationalization umdbe Treaties is conditioned on

certain requirements. The following requirememésralevant in the present case:

(@) Compensation must be prompt, or paid without delay;

203 Treaty between the Government of the United StafeAmerica and the Government of the Republic
of Bolivia Concerning the Encouragement and Recigir®rotection of Investment, signed on 17 April
1998 and entered into force on 6 June 2@Xhjbit C-17, Article Il1.

204 Agreement between the Government of the Unitedyédom of Great Britain and Northern Ireland and
the Government of the Republic of Bolivia for thefotion and Protection of Investments, signed on
24 May 1988 and entered into force on 16 Februg@®@Exhibit C-1, Article 5(1).
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150.

151.

152.

(b) Compensation must be adequate or just, and equé#hetcfair

market value of the investment; and

(c) The nationalization must be conducted in accordanmitk due

process of law.
We examine each of those requirements in turn.

a. Compensation must be prompt, or paid without delay

The US Treaty provides that compensation for natieation shall be “prompt”
and “paid without delay.” The UK Treaty requirelscathat the payment of

compensation “be made without delay.”

The promptness of compensation is a well-estaldigivenciple of international
law. It has been explicitly referred to in a numbé decisions of international
tribunals. For example, in the case of thierwegian Shipowners’ Claimshe
arbitral tribunal spoke of “the right of the clainta to receive immediatend full

compensation”, and held:

[T]he Tribunal is of the opinion that full competisa should
have been paid, including loss of progress paymetts at the
latest on the day of the effective takihg].?*°

The Goldenbergcase offers another salient example. There, thigraor held:

[A]lthough international law authorizes the Staterhake an
exception to the principle of respect for the ptevproperty of
aliens when the public interest so requires, itsdse on the
conditionsine qua northat fair payment shale made for the
expropriated or requisitioned property as quicldypassible®

%> Norwegian Shipowners’ Claims (Norway v. USAvard, 13 October 1922, UN RIAA Vol. Exhibit
CL-1, p. 342 (emphasis added).

2% Goldenberg case (Germany v. Romaniayard, 27 September 1928, UN RIAA Vol Exhibit CL-3,
p. 909 (emphasis added).
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153. Thus, payment of compensation for expropriation usthobe provided for
contemporaneously with the taking, or should follibws quickly as possible. In

no case should payment of compensation be undidyef®

154. Kenneth Vandevelde explains that the prompt congiersobligation codified in
the US Model BIT means that “actual payment is duatter of formality to be

effected expeditiously?®” Professors Sohn and Baxter further note that:

[T]he passage of several months after the takinpowi the
furnishing by the State of any real indication tbampensation
would shortly be forthcoming would raise seriousiloiothat
the State intended to make prompt compensatioth Zfa

b. Compensation must be adequate or just, and equahtofair
market value of the investment

155. The US Treaty provides that the amount of compensdbr nationalization shall
be “adequate” and “equivalent to the fair marketugaof the expropriated
investment.” The UK Treaty requires that the congation be “just” and

“amount to the market value of the investment.”

156. The Treaties are consistent with international lawhich requires full
compensation in case of expropriation. The worddetmate,” “just,” and
“‘genuine” in relation to the amount of compensatiare used by BITs
interchangeably, and all refer to the standard wf éompensation. In the

formulation of the tribunal I€ME v. Czech Republic

Today these treaties are truly universal in theiach and
essential provisions. They concordantly provide gayment
of ‘just compensation’, representing the ‘genuir ‘fair
market’ value of the property taken. Some tregtiewide for
prompt, adequate and effective compensation amuyitdi the
market value of the investment expropriated immetya
before the expropriation or before the intention eimbark

27 K. J. Vandevelde, “U.S. International Investmagteements” (2009)Exhibit CL-59, p. 471.

208 | B. Sohn and R. R. Baxter, “Responsibility ¢&t®s for Injuriego the Economic Interests of Aliens”
55 American Journal of International Lag@1961),Exhibit CL-4, p. 558.
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thereon become public knowledge. Others providat th
compensation shall represent the equivalent ofirthestment
affected. These concordant provisions are vanation an
agreed, essential theme, namely, that when a Stkies
foreign property, full compensation must be paid.

157. With regard to the notion of “adequate” compengatite tribunal inBiloune v.

Ghanaexplained:

Under the principles of customary international |axclaimant
whose property has been expropriated by a foretgte ds
entitled to full compensation — i.e., to prompteqdate and
effective compensation. This generally means thathsa
claimant is to receive the fair market or actualugaof the
property at the time of the expropriation [ 2.

158. Likewise, the 1992 World Bank Guidelines on theafimeent of Foreign Direct

Investment provide:

Compensation will be deemed ‘adequate’ if it isdohsn the
fair market value of the taken asset as such Jaldetermined
immediately before the time at which the takinguroed or the
decision to take the asset became publicly known.

159. In relation to the concept of “just” compensatidime Iran-US Claims Tribunal

held that “[jJust compensation’ has generally begerstood as a compensation
equal to the full value of the expropriated as&&tsJudge Brower argued that the

logic for using an asset’s “market value” to asaerits full value is “compelling”

209

210

212

CME Czech Republic BV v. The Czech RepbldCITRAL) Final Award, 14 March 2003, (relevant
extracts) Exhibit CL-27, 1 497, and generally, 11 490-620.

Biloune and Marine Drive Complex Ltd v. Ghana Inments Centre and the Government of Ghana
Award on Jurisdiction and Liability, 27 October 298n (1994)95 International Law Report484,
Exhibit CL-8, pp. 210-211.

World Bank, “Guidelines on the Treatment of FgreDirect Investment” reprinted inIZSID Review

— Foreign Investment Law Journl992) 297,Exhibit CL-13, p. 303. While the World Bank
Guidelines are not binding, they are authoritatite his introduction to the reprint of these guiides

in the ICSID Review, Ibrahim Shihata, the then 8ty General of ICSID, wrote that the World
Bank Guidelines had formulated “progressive statslavhich are open, fair and consistent both with
emerging rules of customary international law anithveommendable practices identified by the
World Bank Group”ld., at p. 296.

Amoco International Finance Co v. Islamic Repuldgfciran (Iran-US Claims Tribunal), Award, 14
July 1987 Exhibit CL-6, 1 209.
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161.

162.

163.

because “market price is the most reliable indicafdhe actual value of an asset

at a determined daté™®

Hence, the Treaties reflect and expressly enddrsegéneral international law
principle that compensation must be equivalenhéoftill value of the asset taken,

which is the fair market value of the expropriategestment.

It follows that nationalization is unlawful if theompensation offered by the
government is below the fair market value of theestment, and consequently
inadequate by definition. As held by the tribumaRumeli v. Kazakhstan

[T]he valuation placed on Claimants’ shares was ifaestty
and grossly inadequate compared to the compensatich
the Tribunal there holds to be necessary in ordeaftord
adequate compensation under the BIT and the Flle Th
Tribunal accordingly holds that the expropriatioly khe
Presidium was unlawfdf*

C. The nationalization must be conducted with due pess of law

BIT jurisprudence has interpreted the obligationdoe process in relation to
expropriatory measures as requiring that the “legabcedure” for the

expropriation “be of a nature to grant an affectedestor a reasonable chance
within a reasonable time to claim its legitimatghts and have its claims heard”;
otherwise “the argument thathe actions ardaken under due process of law

rings hollow.”?*°

Referring to the decision IADC v Hungarythe tribunal in thékardassopulos v.

Georgia held that due process implies the availabilityaomechanism for the

213 C.N. Brower and J.D. Brueschke4H1RAN-UNITED STATES CLAIMS TRIBUNAL (The Hague: Martinus
Nijhoff Publishers) (1998) Chapter 15 and Chap&iEkhibit CL-16, p. 539.

24 Rumeli Telekom A.S. and Telsim Mobil Telekomikasyiametteri A.S. v. Republic of Kazakhstan
(ICSID Case No. ARB/05/16), Award, 29 July 20@Xhibit CL-52, { 706.

215 ADC Affiliate Limited and ADC & ADMC Management litied v. The Republic of Hunga(yCSID
Case No. ARB/03/16), Award, 2 October 20B8&hibit CL-38, 1 435.
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investor to be heard in the compensation procefisnva reasonable period of

time:

Viewed in its totality, the process by which thespendent
took GTI's rights, and thereby expropriated Mr.
Kardassopoulos’ investment, cannot by any definitibe
considered to have been carried out under due gsauelaw
[...] the Respondent’s failure to grant Mr. Kardassgdps a
reasonable chance within a reasonable time to hasvelaims
heard following the expropriation of his investment
unguestionably, in the eyes of the Tribunal, fah®rt of what

is required by this criteriofi®

164. The tribunal inAl-Bahloul v. Tajikistarexplained the components of due process

in relation to expropriation as follows:

The obligation to provide due process has sevacat$, some
of which overlap:

-- The obligation to notify an investor of hearingsd not to
decide about a claim in his absence or in groskatom of
procedural rules. Breaches may also exist if thecquture is
delayed, if the Government influences administeatv court
procedures [...].

-- The obligation not to maliciously misapply thebstantive
law. [...]

-- The obligation not to use powers for improperpuses, i.e.
purposes not covered by the law authorizing thegusw...]

-- The obligation not to act intentionally agaitis¢ investor to
harm his investment. [...]

-- The obligation not to exercise unreasonable ueson an
investor to reach certain goals. [*%]

1% |oannis Kardassopoulos and Ron Fuchs v. Geoftfi&ID Case Nos. ARB/05/18 and ARB/07/15), Award,
3 March 2010Exhibit CL-65, 9§ 404.

27 Mohammad Ammar Al-Bahloul v. Republic of Tajikist8CC Case No. V (064/2008)), Partial Award
on Jurisdiction and Liability, 2 September 2088hibit CL-64, 7 221.
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167.

In essence, therefore, due process requires thaiationalization be conducted so
as to afford to the investor a reasonable oppdstumithin a reasonable time to
secure its rights, including in quantifying adeguatompensation. The
compensation process must be procedurally and sty fair. In particular,
the due process requirement will be violated if gogernment uses its powers to

deny adequate compensation or to delay the pratgssperly.

2. Bolivia did not provide prompt and adequate compenation, and did
not conduct the nationalization in accordance wittdue process of law

It is uncontroversial on the facts of this casd Balivia offered no payment to
the Claimants in compensation for the nationalaratof their participation in
Guaracachi, let alone payment that could be coreiderompt, adequate and

effective under the Treaties.

To the contrary, after the nationalization Boliv@k a series of fundamentally
unfair measures to ensure that the Claimants waddive no compensation for

their assets:

e The 1 May 2010 Nationalization Decree provided tBBRIDE would pay an
amount to be determined through a valuation prote$&® carried out within

120 days, unilaterally and without any participatfoom the Claimant§'®

* The first meeting with the Government took placerenthan three months
after the nationalization, on 5 July 2010. At theeating, despite GAI and

Rurelec’s proposals, no offer of compensation wadef

* The second meeting took place on 8 November 20b8 than seven months
after the nationalization. No offer of compensatiofas made, and the

218 Supreme Decree No. 0493, 1 May 2010, publishetdGaceta OficialNo. 127NEC on 1 May 2010,
Exhibit C-37, Article 2(1ll).

219 Minutes of a Meeting between Bolivia, Rurelec &whracachi America Inc, 5 July 20EXxhibit C-
187.
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Government simply announced that it had appareathymissioned economic
valuations and legal and technical audits, and eadived negative initial

results. By this time, the 120-day period that @m/ernment had set for the
compensation process had long since elapsed;

* The third meeting took place more than ten monftes ghe nationalization.
Again, no offer of compensation was made, with @avernment raising

unsubstantiated excuses of internal coordinatifficdities;

* Bolivia seized Energais’s Worthington engines, Whigere not even covered
by the Nationalization Decree. Naturally, no congaion was ever offered

to Energais or its majority shareholder, Rurelec tliis expropriation;

* Although Guaracachi’s financial statements had bapproved in March
2011%%° the head of ENDE, Nelson Caballero, ordered a memit that
(predictably) resulted in radically inferior resyltbased on unorthodox
accounting practices. This was clearly designeplistfy the Government’s

refusal to provide any compensation;

* The head of ENDE mounted a press campaign agaiAsta@d Rurelec to
justify Bolivia’s denial of compensation for the timaalization, unfairly

blaming Rurelec for delays and costs related ta@&T project; and

* In August 2011, Government representatives, inalgidresident Morales and
Minister of the Presidency Romero, began blaming tblaimants for
electricity blackouts plaguing Bolivia — again, kieg cover for Bolivia’s

denial of any compensation for the nationalizabbGuaracachi.

220 «proyecto Ciclo Combinado ‘Enredado’ en la SiidacContable de EGSA'Reporte Energia No. 59
16-30 June 201Exhibit C-194, p. 10; Lanza WS, 1 53.

“Proyecto Ciclo Combinado ‘Enredado’ en la SiidacContable de EGSA'Reporte Energia No. 59
16-30 June 201Exhibit C-194, p. 10; Lanza WS, 1 54.
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169.

170.

In short, Bolivia has not provided, nor has it ewdfered, any compensation to
GAIl and Rurelec, let alone the requisite compeonsagquivalent to the fair

market value of the Claimants’ shareholding in Guaachi. Rather, Bolivia has
engaged in a course of action aimed at denying eosgiion to the Claimants.
The efforts to manipulate Guaracachi’'s 2010 finahstatements, ENDE’s press
campaign and the President and Minister’s publatestents against GAIl and
Rurelec are evidence of the Government's determoimato renege upon its

obligation under the Treaties to pay prompt andjadte compensation.
The nationalization was also conducted in the atessehdue process:

« The Decree established a nebulous valuation prabatsvas to be carried out
unilaterally by the Government, without the Claiianknowledge or

participation;

« All that was said to the Claimants without any deteas that some firms had
been instructed to carry out the analysis and, auitrany elaboration, that

preliminary results were negative;

* In carrying out this process, the Government coraioiged audit reports that
used unorthodox accounting methods rather thantamdppxisting financial
statements audited by a leading international attoog firm, in an obvious

effort to reduce the apparent value of the asseqsieéstion;

* Bolivia has never provided the Claimants with aoréfirom this process, nor
has a formal conclusion on the amount of compemsaiver been tendered,;

and
* No offer of compensation was ever made.

All of these facts mark the Government’s failureeiosure due process in the
nationalization of the Claimants’ investments. Ehewas no independent

valuation process. Bolivia denied GAI and Rurelbe bpportunity to present
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172.

173.

174.

their views on valuation that the Government wapaagntly conducting. No
proper process was ever really put in place, noewmeere any rules as to how the
valuation was to be conducted. Instead, the Govem took whatever steps it
felt were necessary to withhold adequate compearsftom the Claimants.

It follows that Bolivia unlawfully nationalized th€laimant’s investments in

breach of the Treaties.

BoLIvIA 'SALTERATION OF THE LEGAL FRAMEWORK WITH REGARD TO THE
SPOT PRICE BREACHED THE STANDARDS OF TREATMENT PROVIDED FOR IN
THE TREATIES

1. Bolivia breached the fair and equitable treatment &andard
a. Fair and equitable treatment is a broad standard

The Treaties provide that the State Parties stedl investments of investors of
the other State Party fairly and equitably. Aditl3(a) of the US Treaty reads:

Each Party shall at all times accord to covere@shtwents fair
and equitable treatment [...].

Article 2(2) of the UK Treaty provides:

Investments of nationals or companies of each @otitry
Party shall at all times be accorded fair and edpet treatment

[.].

It is widely accepted that fair and equitable tneait £ET) is an intentionally
“broad requirement®? or a “flexible” concept® permitting it to display
protective effects in a variety of situations inigfh State conduct may for

whatever motive be regarded as unjust. As one ipgmhcommentator notes:

222 \Waguih Elie George Siag and Clorinda Vecchi v. Brab Republic of Egyp{ICSID Case No.
ARB/05/15), Award, 1 June 200Bxhibit CL-62, T 450.

22 Jan de Nul N.V. and Dredging International N.V.Arab Republic of EgypfICSID Case No.
ARB/04/13) Award, 6 November 200Bxhibit CL-56, { 185.
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It offers a general point of departure in formulgti an
argument that the foreign investor has not beeih tnezdted by
reason of discriminatory or other unfair measuremmdp taken
against its interests. It is, therefore, a cont¢kat depends on
the interpretation of specific facts for its cortt&ft
175. Professor Dolzer has rightly commented also onrtiportance and flexibility of

FET:

[T]he purpose of the clause as used in BIT pradsde fill gaps
which may be left by the more specific standaras,order to
obtain the level of investor protection intendecthg treatie$?

176. Writing about the fair and equitable standard urtdberNAFTA, Charles Brower
has confirmed that it gives arbitral tribunals thehority to “articulate a variety
of rules necessary to achieve [NAFTA's] object apdrpose in particular

disputes.?”® As Stepheivasciannie explains:

[T]he standard serves the useful purpose of givimrgign

investors the opportunity to question administeatand other
actions without actually embarking upon delibenasiaon the
requirements of either municipal law or customagw.|

Investors are thus able to approach host Statésthetabstract
question whether a particular form of treatmenuigair or

inequitable in the context of investment relatigng.**’

177. Thus, FET is a crucial protection for whose apjpiaa there can be no strict
conceptual rigidity. The standard gives latitudeeéh arbitral tribunal to assess
the fairness of State conduct in a particular ¢adght of all the circumstances.

Such latitude is necessary for arbitrators to uHieir function.

224 p. Muchlinski, MULTINATIONAL ENTERPRISES AND THELAW, (Blackwell, Oxford: 1999)Exhibit CL-
18, p. 625.

2% R. Dolzer, “Fair and Equitable Treatment: A Ketar®lard in Investment Treaties” (2005) BBe
International Lawyei87, Exhibit CL-32, p. 90.

2% C. H. Brower, “Investor-State Disputes Under NAETZhe Empire Strikes Back” (2001) 4fblumbia
Journal of Transnational Law3, Exhibit CL-22, p. 56.

2273, Vasciannie, “The Fair and Equitable Treatmetein@ard in International Investment Law and
Practice” (1999) 7®ritish Year Book of International La@9, Exhibit CL-17, p. 163.
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178. This approach accords with the plain meaning ofténes “fair” and “equitable.”
Plain meaning is the starting point in the intetatien of any treaty provisioff®

According to Vasciannie:

Under this approach, treatment is fair when ise'ffieom bias,
fraud or injustice; equitable, legitimate ... not itak undue
advantage; disposed to concede every reasonalihe’;céend,
by the same token, equitable treatment is that hwhi
‘characterized by equity or fairness ... fair, jusasonable®?°

179. The language of the clause indicates that an iovéstentitled to fairness in its
dealings with the host State, and this is to beré@ined under ordinary standards
and not by any specific threshold.

180. Neither bad faith nor malicious intent is a predtind for establishing breach of
the fair and equitable treatment standard. Thiscasonant with the
straightforward purpose of BITs — to encourage anatect investments. In
Azurix v. Argentinathe tribunal found that:

there is a common thread in the recent awards [hi¢hvdoes
not require bad faith or malicious intention of thecipient

State as a necessary element in the failure t¢ itmeastment
fairly and equitably. [...] The standards of condagreed by
the parties to a BIT presuppose a favourable dispos
towards foreign investment, in fact, a pro-activehdwior of

the State to encourage and protect it. To encouaagerotect
investment is the purpose of the BIT. It would beaherent
with such purpose and the expectations createdush &

document to consider that a party to the BIT ha&adined the
obligation of fair and equitable treatment only whi has

acted in bad faith or its conduct can be qualibsdutrageous
or egregioug™

28 The Vienna Convention on the Law of Treati€shibit CL-5, Article 31(1) (“A treaty shall be
interpreted in good faith in accordance with theimatry meaning to be given to the terms of thetyrea
in their context and in the light of its object amatpose).

22 g, Vasciannie, “The Fair and Equitable Treatm®tandard in International Investment Law and
Practice” (1999) 7®ritish Year Book of International La®9, Exhibit CL-17, p. 103.

230 Azurix Corp v. Argentine Republ{tCSID Case No ARB/01/12), Award, 14 July 20@xhibit CL-
37, 1 372.See also, e.gCMS Gas Transmission Company v. The Republic cfntirta (ICSID Case
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181. The fair and equitable treatment standard requpesactive protection of

investment. In the words of tiTD v. Chiletribunal:

Hence, in terms of the BIT, fair and equitable timreant should
be understood to be treatment in an even-handedjustd
manner, conducive to fostering the promotion ofeign

investment. Its terms are framed as a pro-actaeestent —“to
promote”, “to create”, “to stimulate”- rather th@nescriptions
for a passive behavior of the State or avoidancprejudicial

conduct to the investof&!

182. A similar conclusion can be found 8aluka v. Czech Republic

The “fair and equitable treatment” standard in &&i3.1 of the
Treaty is an autonomous Treaty standard and must be
interpreted, in light of the object and purposeha Treaty, so

as to avoid conduct of the Czech Republic thatrijigaovides
disincentives to foreign investof¥

183. In applying this standard, the Tribunal must obsgiguhave due regard to all

relevant circumstances. It should also considat, ths the tribunal IRPSEG v.

Turkeystated, the fair and equitable treatment standard:

[...] clearly does allow for justice to be done iretabsence of
the more traditional breaches of international Istandards
[...] and thus ensuring that the protection grantedttie

investment is fully safeguardétf

231

232

233

No. ARB/01/8), Award, 12 May 200&xhibit CL-35, 1 280; Occidental Exploration and Production
Company v. The Republic of Ecuadb€lA), Final Award, 1 July 2004 xhibit CL-31, 1 183, 186.

MTD Equity Sdn Bhd and MTD Chile SA v. Republi€hile (ICSID Case No. ARB/01/7), Award,
25 May 2004 Exhibit CL-30, T 113.

Saluka Investments BV v. The Czech Rep(BNCITRAL), Partial Award, 17 March 200&xhibit
CL-36, T 309; see also Técnicas Medioambientales TECMED S.A. exidd (ICSID Case No.
ARB(AF)/00/2), Award, 29 May 200Exhibit CL-28, 1 155, 156.

PSEG Global Inc., and Konya llgin Elektrik Uretire Ficaret Limited Sirketi v. Republic of Turkey
(ICSID Case No. ARB/02/5), Award, 19 January 20Bxhibit CL-40, 1 239 (emphasis added).
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b. Fair and equitable treatment requires stability tfe legal
framework
184. Applying this broad standard to typical factualuations, international tribunals
have developed several specific principles. Cétdréghe relevant jurisprudence
Is the concept that fair and equitable treatmemuires that investors be accorded
a stable and predictable investment environmengcgordance with legitimate
expectation$>* In Bayindir v. Pakistan the tribunal articulated this idea

succinctly:

The Tribunal agrees with Bayindir when it identfighe
different factors which emerge from decisions ofeistment
tribunals as forming part of the FET standard. Ehesmprise
the obligation to act transparently and grant duscgss, to
refrain from taking arbitrary or discriminatory nseses, from
exercising coercion or from__frustrating the investo
reasonable expectatiops.].?*

185. In Lemire v. Ukrainethe tribunal similarly held:

The FET standard defined in the BIT is an autonmriogaty
standard, whose precise meaning must be established
case-by-case basis. It requires an action or oomsby the
State which violates a certain threshold of prdgrieausing
harm to the investor, and with a causal link betwaetion or
omission and harm. The threshold must be definecthiey
Tribunal, on the basis of the wording of Article3liof the BIT,
and bearing in mind a number of factors, includamgong
others the following:

- whether the State has failed to offer a stabkk predictable
legal framework

- whether the State made specific representatienghé
investor,;

234 Rumeli Telekom A.S. and Telsim Mobil Telekomikasyiametteri A.S. v. Republic of Kazakhstan
(ICSID Case No. ARB/05/16), Award, 29 July 20@xhibit CL-52, { 609 (“‘The case law also
confirms that to comply with the standard, the &tatust respect the investor's reasonable and
legitimate expectations”)

235 Bayindir Insaat Turizm Ticaret Ve SayaniSAv. Islamic Republic of PakistaiCSID Case No.
ARB/03/29), Award, 27 August 200&xhibit CL-63, 1 178 (emphasis added).
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186. Tecmed v. Mexices widely considered to provide the authoritatstatement in
this regard. In relation to fair and equitabletreent, the arbitrators reasoned:

The Arbitral Tribunal considers that this provisiari the
Agreement [FET], in light of the good faith print@p
established by international law, requires the €uming
Parties to provide to international investmentstireent that
does not affect the basic expectations that wekentanto
account by the foreign investor to make the investin The
foreign investor expects the host State to act gpmsistent
mannery free from ambiguity and totally transparently ita
relations with the foreign investor, so that it mégpow
beforehand any and all rules and regulations tlilagevern its
investments [...] _The foreign investor also expedtis host
State to act consistently, i.e. without arbitranigvoking any
preexisting decisionk..] that were relied upon by the investor
to assume its commitments as well as to plan audcha its
commercial and business activitie$he investor also expects
the State to use the legal instruments that goerractions of
the investor or the investment in conformity witte tfunction
usually assigned to such instruments, and not fide the
investor of its investment without the required
compensatior®’

187. It is precisely on this basis that the tribunalCME v. Czech Republiound that
the Czech Republic’s legislative and regulatorynges had unlawfully harmed
CME’s investment by altering the country’s inveshheframework, “by
evisceration of the arrangements in reliance updndh] the foreign investor was

induced to invest??®

23 Joseph Charles Lemire v. UkrainldCSID Case No. ARB/06/18), Decision on Jurisdintiand
Liability, 28 March 2011 Exhibit CL-70,  284; see also Occidental Exploration and Production
Company v. The Republic of EcuadbCIA Case No. UN 3467), Final Award, 1 July 20@khibit
CL-31, 11 183, 186.

%37 Técnicas Medioambientales TECMED SA v. The Uniteexiddn States(ICSID Case No
ARB(AF)/00/2), Award, 29 May 200Exhibit CL-28, { 154 (emphasis added).

23 CME Czech Republic BV v. The Czech RepublNCITRAL), Partial Award, 13 September 2001,
Exhibit CL-74, 1 611.
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In Azurix v. Argentinathe tribunal found that an essential elemenhé“failure
to treat investment fairly and equitably [...] is tiastration of expectations that
the investor may have legitimately taken into actowhen it made the
investment?* Similarly, the tribunal irSiemens v. Argentineoncluded that “the
current standard includes the frustration of exgtems that the investor may

have legitimately taken into account when it maueibvestment?4°

C. Bolivia failed to offer a stable and predictablegal framework in
accordance with GAI and Rurelec’s legitimate expaibns

In altering spot price regulations, Bolivia undemned the stability and
predictability of the legal framework defeating GAhd Rurelec’s legitimate

expectations.

GAIl and Rurelec invested in Guaracachi on the badisthe following
fundamental principles enshrined in the regulatbemework relating to spot

prices:

* In accordance with the Electricity Law, the pricadoto generators for power
dispatched in the spot market was to be unifornd datermined by the

market forces of supply and deméitd;

e This uniform price was determined by the systemargmal cost of power
generation — that is, the variable cost of thetledficient plant running to

meet demand at any given time, a system of prittexgethat encouraged

239 Azurix Corp v. Argentine Republ{tCSID Case No ARB/01/12), Award, 14 July 20@xhibit CL-
37,1 372.

240 sSjemens A.G. v. The Argentine RepulflieéSID Case No ARB/02/8), Award, 6 February 2007,
Exhibit CL-41, T 299; see alsoLESI S.p.A. et ASTALDI S.p.A. v. République Algaee
Démocratique et PopulairdCSID Case No. ARB/05/3), Award, 12 November 20Bhibit CL-57,

1 151; Duke Energy Electroquil Partners & Electroquil SM.Republic of EcuadgilCSID Case No
ARB/04/19), Award, 18 August 200&xhibit CL-53, 1 339.
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Law No. 1604/1994, 21 December 199xhibit C-5, Articles 45-55; Supreme Decree No.

26,093/2001, 2 March 200Exhibit C-85, Articles 66-75; Compass Lexecon Report, 11 39&&t]
WS, 11 18-20; Andrade WS, 11 51-54.
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191.

192.

193.

innovation and established incentives to invest new generation
technology?*?

» All generators received that uniform price, and evénus able to make a
margin, which was equal to the difference betwéeir own variable cost and

the variable cost of the least efficient plafit.

Bolivia altered these fundamental principles in Asig2008. Until 2008, all
thermal units were candidates for selection asnteginal unit** In August
2008, Resolution SSDE No. 283 excluded all liquidl funits — the units with the
highest marginal costs — as potential marginal candidates, thereby artificially
depressing the spot prices whenever these turbimeedispatched, resulting in the
most efficient generating companies, such as Gaahiclosing part of their

margin®*®

Bolivia thus altered the principles underlying sjpoice formation, which were
essential for the economic viability of the investth Guaracachi and its
shareholders had invested in the power generatimméss with the legitimate
expectation that increased efficiency would be reld proportionately by the
spot price, since less efficient companies woulddresidered in the formation of
the price. Once this was altered, Guaracachi wased the opportunity to

recover the capital invested and obtain a reasenahblirn.

Thus, Bolivia reneged on its assurances that Gaahaevould be able to obtain a
remuneration reflecting its economic costs. Begralg the fundamental premises
of the Claimants’ investment, and frustrating tHegitimate expectations, Bolivia
breached the FET standard of the Treaties.

242
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Id.
Id.

244 |d. See alsaAliaga WS, T 37.
Resolution SSDE No. 283/2008, 29 August 2@8)ibit C-160; Aliaga WS T 37.
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194. It is important to note that in the ICSID caseTaftal v. Argentinathe tribunal
also had to analyse the question of interferend¢barformation of electricity spot
and capacity prices in a market governed by theesagime as applied in Bolivia
following privatization. The tribunal held that tHair and equitable treatment
obligation protected the claimant against the Atijengovernment’s intervention
in the regulatory framework for the formation afpacity and spot prices that had

been designed to attract the foreign investoraacstate. The tribunal concluded:

[C]hanges to the regulatory framework applicablecépital
intensive long term investments and the operatibntitities
can be considered unfair if they are contrary tonmmnly
recognized financial and economic principles ofgtriatory
fairness” or “regulatory certainty” applied to irstments of
that type (be they domestic or foreidf).

... A foreign investor is entitled to expect that@sthstate will
follow those basic principles (which it has freelstablished by
law) in administering a public interest sector tidtas opened
to long term foreign investments. Expectations Oase such
principles are reasonable and hence legitimaten ewethe

absence of specific promises by the government.céletne
fair and equitable standard has been breached ghroloe

setting of prices that do not remunerate the imaest made
nor allow reasonable profit to be gained contrapy the

principles governing the activities of privately osd

generators under Argentina’'s own legal system. Tisis
especially so in the utility or general interesttees, which are
subject to governmental regulation (be it lightstrict), where
operators cannot suspend the service, investmeatsnade
long term and exit/divestment is difficdft’

2. Bolivia breached the full protection and security sandard

195. The Treaties provide that the State Parties skhatira investments full protection

and security. Article 11.3(a) of the US Treaty dsa

24 Total S.A. v. Argentine RepublftCSID Case No. ARB/04/1), Decision on Liabilitg7 December
2010,Exhibit CL-69, § 309 (g).

247 1d., § 333.
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196.

197.

198.

199.

Each Party shall at all times accord to coveredsiments [...]
full protection and security.

Article 2(2) of the UK Treaty provides:

Investments of nationals or companies of each @otitry
Party [...] shall enjoy full protection and secyiinh the territory
of the other Contracting Party.

The full protection and security standard is onédwé diligence, requiring Bolivia
to exercise reasonable care and actively to prdtectClaimants’ investments.
The tribunal iNAAPL v. Sri Lankafor example, found that the duty to ensure the
protection and security of the investment embod@ies“objective’ standard of
vigilance” which is violated by the “mere lack want of diligence’, without any
need to establish malice or negligen&®.”In that case, the tribunal found that Sri
Lanka could have taken precautionary measures “toaid be reasonably
expected to prevent” the investor’'s loss, in patéic considering that “such

measures fall within the normal exercise of governtal inherent powers*?

The AMT v. Zairetribunal also interpreted the standard as requitive active
conduct of the host state in taking “all measurepodcaution to protect the
investments®® It is therefore for the host state actively toeyemt the

occurrence of loss.

The withdrawal by the host state of the legal ptid® and security previously
granted to an investment also constitutes a varaif this obligation. ICME v.
Czech Republiahe tribunal found that the Czech Republic hazhbhed the “full
protection and security” protection in the US-CzeRepublic BIT by the

“amendment of its laws” and “actions of its admira§ve bodies” which

248 Asian Agricultural Products Ltd v. Sri LanKECSID Case No. ARB/87/3), Final Award, 27 Jun®Q9
Exhibit CL-10, § 77.

249 1d., 1 85(B).

20 American Manufacturing & Trading Inc v. The Repalif Zaire (ICSID Case No ARB/93/1), Award,
21 February 199'Exhibit CL-15, 1 6.05.
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removed the “agreed and approved [legal] secunty @rotection of the foreign

investor's investment®>*
200. Similarly, in Azurix v. Argentindhe tribunal explained:

[FJull protection and security was understood to lggyond
protection and security ensured by the policeis hot only a
matter of physical security; the stability affordeg a secure
investment environment is as important from an shwes

point of view.’?>?

201. Thus, pursuant to the full protection and secuwliligation, Bolivia was required
actively to protect the Claimants’ investments.sTduty involved, in particular,
and at the very least, the application of the legafjulatory and contractual
framework that it had established specifically hs@re the viability and legal and

economic protection and security of the Claimaimgéstments.

202. Bolivia did exactly the opposite. It acted in éigard of the protection and
security of the Claimants’ investment when it distted the scheme for the

determination of the spot price.

203. As explained above, up to 2008, the spot price twadse determined by taking
into account all power generation units, includihgse less efficient which used
liquid fuels. This induced power generators to i@ increase efficiency, since
that efficiency would be remunerated with the higlspot price determined

through the less efficient units.

204. In 2008, after GAI and Rurelec had invested in @oachi, and Guaracachi had
increased its efficiency significantly and was @oning to do so, Bolivia changed

%1 CME Czech Republic BV v. The Czech RepuybINCITRAL), Partial Award, 13 September 2001,
Exhibit CL-74, § 613. In the paralldRonald S. Lauder v. Czech RepufitNCITRAL) Final Award,
3 September 2001Exhibit CL-23, T 308, the tribunal held: “[T]he treaty obliges tharfes to
exercise such due diligence in the protection afeifjm investment as reasonable under the
circumstances”.

%52 Azurix Corp v. Argentine Republ{tCSID Case No ARB/01/12), Award, 14 July 20@xhibit CL-
37, 1 408.
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the rules. It decided to exclude the less efficiemts from the formation of the
spot price, artificially reducing the price of eggrand taking away a substantial

part of the remuneration to which Guaracachi wagled to.

205. Bolivia thus deprived GAI and Rurelec from the éxig protection and security

offered by the spot price formation system, in bheaf the Treaties.

3. Bolivia impaired the Claimants’ investment by unreaonable
measures

206. The Treaties provide that the State Parties shatl impair investments by

unreasonable measures. According to Article 1).8ftthe US Treaty:

Neither Party shall in any way impair by unreasd@adnd
discriminatory measures the management, conduatatqe,
and sale or other disposition of covered investsient

207. Article 2(2) of the UK Treaty provides:

Neither Party shall, in any way, impair by unreadda or
discriminatory measures the management, maintenarss
enjoyment or disposal of investments in its teryitoof
nationals or companies of the other ContractingyPar

208. As with fair and equitable treatment, the standafdeasonableness of State
conduct imposed under BITs is flexible and broadye determined in light of all

the circumstances of the case. In the words oftiibanal in CME v. Czech

Republic

As with the fair and equitable standard, the deiteation of
reasonableness is in its essence a matter for thirator's
judgment. That judgment must be exercised withi ¢bntext of
asking what the parties to bilateral investmerdttes should jointly
anticipate, in advance of a challenged action, ¢oappropriate
behaviour in light of the goals of the Treaty.

23 CME Czech Republic B.V. v. Czech RepublitNCITRAL), Partial Award, 13 September 2001,
Exhibit CL-74, 1 158.
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2009.

210.

211.

212.

The analysis presented above regarding the faireguitable treatment and full
protection and security standards applies equalhg.hBolivia cannot be said to
have acted reasonably when it altered a key asplet¢he investment legal
framework such as the scheme for the determinatiothe spot price to the
detriment of the Claimants. As in the cases citeolva, this is not behavior that
the State Parties to the Treaties could have aateidl or expected in light of the

provisions and goals of the Treaties to promoteg@ontect investments.

BoLiviA DID NOT PROVIDE EFFECTIVE MEANS OF ASSERTING CLAIMS AND
ENFORCING RIGHTS WITH RESPECTTO CAPACITY PAYMENTS

Article 11.4 of the US Treaty provides:

Each Party shall provide effective means of assgrtiaims and
enforcing rights with respect to covered investraent

The UK Treaty does not contain this “effective m&aprotection. However,
such clause can be imported into the UK Treaty ftoenUS Treaty by way of the
most-favoured-nationMFN) provision of Article 3 of the UK Treaty. Accordj
to this clause:

(1) Neither Party shall in its territory subjectv@stments or
returns of nationals or companies of the other faating
Party to treatment less favourable than that witielccords to
investments or returns of its own nationals or canmgs or to
investment or returns of nationals or companiesrof third
State.

(2) Neither Party shall in its territory subjecttioaals or
companies of the other Contracting Party, as regahneir
management, use, enjoyment or disposal or thegsiments,
to treatment less favourable than that which itoeds to its
own nationals or companies or to nationals or comgsaof
any third State.

Pursuant to these MFN provisions, UK protected stwes can have access to the

better treatment provided for by Bolivia to US maed investors, including the
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213.

214,

215.

protection offered by Article 1.4 of the US Treathich the UK Treaty does not

explicitly provide.

The tribunal in the recent award White Industries v. Indiaupheld the
applicability of a BIT's MFN clause in similar cunstances. The applicable BIT
did not contain an effective means of protecticausk, and the tribunal allowed
the importation of such a protection from anothéF Boncluded by Indi&>* The
tribunal found that an investor “availing itself ¢fe right to rely on more
favourable substantive provisions in the third-pdreaty,” such as the effective
means provision, “achieves exactly the result whtwh parties intended by the

incorporation in the BIT of an MFN claus&”®

As to the substance of the effective means clabsdribunal heldinter alia, that
the relevant standard requires the host Stateal l@gd court system to “work
effectively in any given case”, and that “undueagein the host State’s courts
dealing with an investor’s ‘claim’ may amount tdeeach of the effective means
standard*® The tribunal added that “a claimant alleging @doh of the
effective means standard does not need to estdbasithe host State interfered in
judicial proceedings to establish a breach”, andt thegular and extensive
delays” in the court system generally is no defendeather, “this may be
evidence of a systemic problem with the court systevhich would also
constitute a breach of the effective means stantfafd

Similarly, in Chevron v. Ecuadorthe tribunal found that undue delays in court
proceedings constituted a breach of the effectieama provision of the relevant
BIT:

24 White Industries Australia Limited v. The Republi¢ndia (UNCITRAL), Final Award, 30 November
2011,Exhibit CL-73.

25 1d., 17 11.2.3, 11.2.4.
2% 1d., 11 11.3.2 (b) and (d).
%7 1d., 11 11.3.2 (c) and (e).
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For any “means” of asserting claims or enforcirghts to be
effective, it must not be subject to indefinite wrdue delay.
Undue delay in effect amounts to a denial of acteshose
means. The Tribunal therefore finds that Articl€7)I [the
effective means provision of the BIT] applies te thlaimants’
claims for undue delay in their seven cases inBbeadorian
courts. The Ecuadorian legal system must thus, rdicap to
Article 11(7), provide foreign investors with meaotenforcing
legitimate rights within a reasonable amount ofetfii?

216. As explained abov&? in the case at hand Guaracachi has experienceificagt
and unjustified delays in its appeals against Regol SSDE No. 040, which

detrimentally altered the manner in which capagitges were calculated®

217. Guaracachi first challenged Resolution 040 in e2M)7. After a number of
appeals, Guaracachi filed an appeal before theegwgCourt of Bolivia in April
2008. Almost four years later, this challenge res@ending.

218. Guaracachi also challenged the procedural aspeéttsResolution 040,
implemented through Resolution CNDC 209/2007-1.isTd¢hallenge began in
2007. After significant delays in adjudication, &acachi filed an appeal before
the Supreme Court of Bolivia in June 2008. As wvilie appeal of Resolution
040, Guaracachi’s procedural appeal Resolution CRD@2007-1 has remained

pending before the Supreme Court for more tharethrel a half years.

219. It follows that the Bolivian court system has nairkked effectively with regard to
Guaracachi’s claims, and has resulted in unacckpégatal unjustified delays. For
four years, Guaracachi has waited for a decisiah®fSupreme Court on a matter
of crucial importance for its operations, as catyagriices are a key aspect of the
remuneration of Guaracachi’'s investments. In tenethat this challenge were
to be successful, the Claimants would be entitedeceive the value of its

258 Chevron Corporation and Texaco Petroleum Companyhe Republic of EcuadqtUNCITRAL),
Partial Award on the Merits, 30 March 20Exhibit CL-66, { 250.

29 Seeparagraphs 89-94 above.
20 Resolution SSDE No. 040/2007, 8 February 2@hjbit C-129.
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business as of the date of expropriation calculati¢il the additional cash flows

unaffected by the unlawful reduction in capacitypants.

220. On this basis, the Bolivian judiciary’s inefficiaes and delays in dealing with
Guaracachi's challenges against Resolutions 040 @nNDC 209/2007-1
constitute a failure by Bolivia to provide effeaivneans of asserting claims and
enforcing rights with respect to GAIl and Rureleicigestments, in breach of the

Treaties.

V. GAI AND RURELEC ARE ENTITLED TO COMPENSATION

A. OVERVIEW OF THE CLAIM FOR DAMAGES

221. To the extent that the Tribunal determines thaiviBhas breached the Treaties,
GAIl and Rurelec are entitled to compensation fog tharm caused by the

wrongful conduct to their investments in Guaracachi

222. Under international law, state that carries out an internationally wrongfci
is obliged to make full reparation for the harm smdi thereby®® As
described in Chapter IV above, Bolivia violated dKd US Treaty provisions
prohibiting uncompensated expropriation, requirifigr and equitable
treatment, guaranteeing full protection and seguahd ensuring access to
effective means to secure investor rights. Thesaty breaches caused direct
and substantial harm to GAl and Rurelec’s investsen

223. As explained below, GAI and Rurelec are entitleduibreparation for these
losses through compensation sufficient to restoAd @éd Rurelec to the
position they would have occupied in the absenceBofivia’'s treaty
breache$®® Bolivia’s breaches have together caused financial harm to the

%1 International Law Commission, “Draft Articles one$ponsibility of States for Internationally

Wrongful Acts, with commentaries”, 200&xhibit CL-21, Article 31.
%2 geeFactory at ChorzéwMerits), PCIJ Series A No 1,7928,Exhibit CL-2, p. 47.
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224,

225.

226.

Claimants currently estimated at no less than U3XRldhillion, as at 29 February
2012.

GAI and Rurelec’s claim for damages is explained qnantified in the Compass
Lexecon Report submitted with this Memorial by Dainiel Abdala. In this
report, Dr Abdala separately calculates the damaggdting from each of the
Measures, using consistently reasonable assumptighe “actual” and “but-for”
scenarios to isolate the impact of Bolivia’'s Treétgaches on the Claimants’
investments. He calculates the damage resultiogn fthe Nationalization
Measure using discounted cash flo@GF) methodology, and quantifies the
losses inflicted on the Claimants by the Capacitice® and Spot Price by
identifying lost cash flows (both historical andjacted) and “actualizing” them
at the appropriate rate of interest. Rurelec’s tamithl claim for the two
Worthington engines nationalized by Bolivia is adésthe scope of Dr Abdala’s

valuation of Guaracachi and the losses it suffemed,is calculated separately.

In the sections below, the Claimants explain theidb#or their entitlement to
compensation and the resulting calculations, refteén the Compass Lexecon
Report. Section B sets out the basic principlesrmethodology to be applied to
the determination of quantum in this case; Sedicaddresses the compensation
requested in respect of the Nationalization Megs8extion D deals with the
discrete compensation requested by Rurelec fom#t®nalization of the two
Worthington engines; Section E outlines the reqgesbmpensation for the Pre-

Nationalization Measures; and Section F summattmslamages claimed.

For the purposes of this section the measures takddolivia are defined as
follows: the nationalization of the Claimants 30196 share in Guaracachi by
Supreme Decree No. 0498 Nationalization Measurg; the damages related
to changes in the spot energy price due to formatites enacted in August 2008
(the Spot Price Measurg and damages related to Bolivia's failure to pdev

effective means of asserting claims and enforcimgits with respect to a
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reduction in the value of capacity payments sin@y M007 (theCapacity Price

Measure.

B. THE APPLICABLE PRINCIPLES AND METHODOLOGY

1. Full compensation is the appropriate standard of rparation

227. A state responsible for an internationally wronghdt must makefull
reparation for the injury caused by [its] interoatilly wrongful act.?®?
Reparation may take the form of restitution, congadion or satisfaction,
either singly or in combinatioft* Here, restitution in kind is neither possible
nor practicaf®® Therefore, compensation is the appropriate remedy

sufficient to efface the consequences of Bolivisaches of the Treaties.

228. The Treaties specify a particular legal regime wegbkpect to compensation
for expropriatior’®® Despite their slight variation in terms, both dties
expressly incorporate the salient elements of custg international law and
the “Hull Formula” of prompt, adequate and effeeticompensation for
expropriation, reflecting the fair market valuetlas a result of government
action®®” However, as no compensation has been paid, @nelxibropriation
is thus unlawful, these provisions are inapplicabléhe present context. The
appropriate standard is that applied by customatgrmational law, namely

full compensation.

263 International Law Commission, “Draft Articles one$ponsibility of States for Internationally

Wrongful Acts, with commentaries”, 200&xhibit CL-21, Article 31(1).

%4 International Law Commission, “Draft Articles one$ponsibility of States for Internationally

Wrongful Acts, with commentaries”, 200Exhibit CL-21, Article 34.

See, e.g.,CMS Gas Transmission Company v. The Republic oferirgp (ICSID Case
No. ARB/01/8), Award, 12 May 200E&xhibit CL-35, { 406.

26 gSeeUS Treaty, Article 111(2); UK Treaty, Article 5(1).

%7 SeeCME Czech Republic BV v. The Czech RepybINCITRAL), Final Award, 14 March 2003,
Exhibit CL-27, 1 497.
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229.

230.

According to the landmar&horzow Factorydecision of the Permanent Court
of International Justic&? frequently cited by investment treaty tribun®is,
an award of compensation should be designed to é€wigut all the
consequences of the illegal act and re-establistsitmation which would, in
all probability, have existed if that act had naeh committed”. This
obligation is reflected in the International Law r@mission’s Articles on
State Responsibilitf’° where it is characterized as “an obligation to
compensate for the damage caused”, which “shallercany financially

assessable damage including loss of profits insafaris established*

2. Fair market value

Full compensation for harm caused by an internatidelict is normally assessed

on the basis of the resulting diminution in “fairarket value” of the affected

268

269

270

271

Factory at ChorzowMerits), PCIJ Series A No 17, 192Bxhibit CL-2, p. 47.

SeeCMS Gas Transmission Company v. The Republic ofntirta (ICSID Case No. ARB/01/8),
Award, 12 May 2005Exhibit CL-35, § 400. For examples of more recent case® Sempra
Energy International v. Argentine Repub(ikCSID Case No ARB/02/16)Award, 28 September
2007, Exhibit CL-46, § 400; Compafiia de Aguas del Aconquija S.A. and Vivendvedsal
(formerly Compagnie Générale des Eaux) v. ArgentRepublic (ICSID Case No. ARB/97/3),
Decision on Annulment, 3 July 200Exhibit CL-26, 11 8.2.4-8.2.5;Duke Energy Electroquil
Partners & Electroquil S.A. v. Republic of Ecuadi@@SID Case No ARB/04/19), Award, 18 August
2008, Exhibit CL-53, § 468; Biwater Gauff (Tanzania) Limited v. United Repahiif Tanzania
(ICSID Case No ARB/05/22), Award, 24 July 20@hibit CL-51, 1 776-777;National Grid
PLC v. Argentine RepubliQUNCITRAL), Award, 3 November 2008:xhibit CL-55,  270;
Impregilo SpA v. Argentine Repub(ikCSID Case No ARB/07/17), Award, 21 June 20&Eghibit
CL-71, 1 361; El Paso Energy International Company v. Argentinepliblic (ICSID Case No
ARB/03/15), Award, 31 October 201Exhibit CL-72, 1 700.

The International Law Commission’s Articles orat8t Responsibility, and in particular Article 36,
have frequently been invoked in investment trea&tyisions in relation to compensation issugse,
e.g., Siemens A.G. v. The Argentine Repylli§ID Case No ARB/02/8), Award, 6 February 2007,
Exhibit CL-41, 1 352; Compafiia de Aguas del Aconquija S.A. and Vivendveadsal (formerly
Compagnie Générale des Eaux) v. Argentine Rep(llisID Case No. ARB/97/3), Decision on
Annulment, 3 July 200Z:xhibit CL-26, 1 8.2.6;ADM v. United Mexican StatdsCSID Case No
ARB(AF)/04/5), Award, 21 November 200Exhibit CL-47, 19 280-281;Gemplus SA v. United
Mexican StateglCSID Case No ARB(AF)/04/3 & ARB(AF)/04/4), Award6 June 2010xhibit
CL-67, 11 13.79-13.81Joseph Charles Lemire v. UkraifkCSID Case No. ARB/06/18), Decision
on Jurisdiction and Liability, 28 March 201Exhibit CL-70, 1Y 151, 245;El Paso Energy
International Company v. Argentine Repub{l€SID Case No ARB/03/15), Award, 31 October
2011,Exhibit CL-72, T 710.

International Law Commission, “Draft Articles dResponsibility of States for Internationally
Wrongful Acts, with commentaries”, 200&xhibit CL-21, Article 36.
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asset’? The 1992 World Bank Guidelines on the Treatmerfarkign Direct
Investment are clear in this regard, providing that compensatifor
expropriation “will be deemed ‘adequate’ if it imsed on the fair market
value of the taken assét™ The Iran-US Claims Tribunal defined fair market
value as “the price that a willing buyer would kgiyen goods at and the price at
which a willing seller would sell it at on conditidhat none of the two parties [is]
under any kind of duress and that both parties lymael information about all
relevant circumstances involved in the purch&$&.This assessment should be
conducted as of the date on which the deprivatibnrights occurred or
crystallized®”®> Where the investment is a “going conceff?this assessment
must take future profitability into consideratiom iorder to provide full
compensation, because this is how market partitspastimate the value of such

businesse$”’ International tribunals have regularly applied fair market value

272

273

274

275

276

277

J. Crawford, HE INTERNATIONAL LAW COMMISSION'S ARTICLES ON STATE RESPONSIBILITY.
INTRODUCTION, TEXT AND COMMENTARIES, Cambridge: Cambridge University Press, 2@#&ibit
CL-24, p. 225 (“Compensation reflecting the capital eabf property taken or destroyed as the
result of an internationally wrongful act is gerdgrassessed on the basis of the ‘fair market value
of the property lost”).

The World Bank Group, “Guidelines on the TreatmeiEoreign Direct Investment” reprinted in
(1992) 7ICSID Rev—FILR95,Exhibit CL-13, p. 303.

Starrett Housing Corp. v. Government of the IslaRepublic of Iran (1987) 16 IUSCTR 112,
Award, 14 August 198Exhibit CL-7, 11 18, 27, and 274.

Compafiia del Desarrollo de Santa Elena SA v. RepobiCosta RicdICSID Case No. ARB/96/1),
Award, 17 February 200&xhibit CL-19, 1 78.

For a definition of a “going concern§eeThe World Bank Group, “Guidelines on the Treatnmant
Foreign Direct Investment” reprinted in (1992)IGSID Rev-FILJ295 Exhibit CL-13, p. 30
“[Aln enterprise consisting of income-producing etsswhich has been in operation for a sufficient
period of time to generate the data required fer dalculation of future income and which could
have been expected with reasonable certaintygitaking had not occurred, to continue producing
legitimate income over the course of its econorife ih the general circumstances following the
taking by the State.”

CMS Gas Transmission Company v. The Republic oéntirta (ICSID Case No. ARB/01/8),
Award, 12 May 2005Exhibit CL-35, § 402; Compariia de Aguas del Aconquija S.A. and Vivendi
Universal (formerly Compagnie Générale des Eaux) Argentine Republic(ICSID Case
No. ARB/97/3), Decision on Annulment, 3 July 20@Xhibit CL-26, T 8.3.3.
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standard in cases involving both breaches of theafed equitable treatméet

and expropriatiofi® clauses of bilateral investment treaties.

231. The Treaties both reflect the “fair market valuetnpiple operating in general
international law in the specific guidance theyeofffor the calculation of
compensation for a lawful expropriationArticle 111(2) of the US Treaty
specifies that compensation must be “equivalettiédair market value of the
expropriated investment immediately before the eppatory action was
taken”, whereas Article 5(1) of the UK Treaty refeto compensation
amounting to “the market value of the investmentregriated immediately

before the expropriatiorf°

3. The DCF Method

232. As described in detail abo¥® Bolivia completely expropriated GAl and
Rurelec’s 50.001% stake in Guaracachi through tagoNalization Measure.
No compensation was provided. In accordance with Tireaties and with
customary international law, Bolivia is thereforeliged to compensate GAI
and Rurelec on the basis of the fair market valuuaracachi at the date of
the Treaty breaches. The fair market value assgsaf Guaracachi must
include an assessment of future profit-making paa€rgiven that it was an

enterprise with income-producing assets and tigsiag concern”.

28 See, e.g.CMS Gas Transmission Company v. The Republic okniip (ICSID Case No.

ARB/01/8),Award, 12 May 2005Exhibit CL-35, 1 410;Azurix Corp v. Argentine RepubliCSID
Case No. ARB/01/12), Award, 14 July 200Bxhibit CL-37, T 424; Enron Corporation v.
Argentine Republi¢ICSID Case No. ARB/01/3), Award, 22 May 20@&xhibit CL-42, 1Y 359-
363; Sempra Energy International v. Argentine Repulli@SID Case No ARB/02/16)Award, 28
September 200Exhibit CL-46, 11 403, 404;El Paso Energy International Company v. Argentine
Republic(ICSID Case No. ARB/03/15), Award, 31 October 2(E#hibit CL-72, § 703.

29 gSee, e.gMetalclad Corporation v. United Mexican Sta(¢8SID Case No ARB(AF)/97/1), Award,
30 August 2000,Exhibit CL-20, § 118; CME Czech Republic BV v. The Czech Republic
(UNCITRAL), Final Award, 14 March 200FExhibit CL-27, 11 496-499;Funnekotter & Ors v.
Republic of Zimbabw@CSID CaseNo ARB/05/6), Award, 22 April 200%:xhibit CL-61, § 124.

The reference to “market value” should be considexquivalent to “fair market value'See
CME Czech Republic BV v. The Czech RepufidCITRAL), Final Award, 14 March 2003,
Exhibit CL-27, 1 493.

Seeparagraphs 98-113 above.

280

281

86



233.

234.

The most appropriate way to determine the fair mtavialue of a going concern is
the DCF method.Favored in both international finance and inteorsi

law 282

the DCF method projects the future cash flows Hratasset would
have generated for equity-holders in the absencwrohgful government
conduct, and then discounts them back to the valuatate at a rate that
accounts for the risk associated with those cashsff®® In this way, the
DCF methodology simulates the transaction pricghath willing buyers and
sellers in the marketplace would transfer an ecgtéke in the company to be
valued. TheDCF method has been widely endorsed and appliedtesnational
arbitral tribunals to determine the appropriate pensation due as a result of

expropriation, as well as other breaches of investrireatie$®*

In order to reflect th€horzéw Factoryfull compensation” principle, the valuer
normally createswo DCF models, one projecting future cash flows asagrtie
offending measures are in place (the “actual” seepyaand one assuming that the
government had never breached the treaty (the fdsut-scenario). The

difference in the value of the claimant’s equityeme@st in company in the “but-
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See, e.g.The World Bank Group, “Guidelines on the Treatmeht~oreign Direct Investment”
reprinted in (1992) 4CSID Rev-FILJ295, Exhibit CL-13, pp. 303-304; Rubins, N. and N. S.
Kinsella, NTERNATIONAL INVESTMENT, POLITICAL RISK, AND DISPUTE RESOLUTION A
PRACTITIONER' S GUIDE (New York: Oxford University Press), 200Bxhibit CL-33, pp. 247-248;
Friedland, P. and E. Wong, “Measuring DamagesHerReprivation of Income-Producing Assets:
ICSID Case Studies” (1991) BCSID Rev—FILJ400, Exhibit CL-11, p. 407; Lieblich, W.
“Determinations by International Tribunals of theoBomic Value of Expropriated Enterprises,”
(1990) 7Journal of International Arbitratior87, Exhibit CL-9, p.38.

The World Bank Group, “Guidelines on the TreatmeihForeign Direct Investment” reprinted in
(1992) 7I1CSID Rev-FILJ295, Exhibit CL-13, p. 304 (defining DCF asthe cash receipts
realistically expected from the enterprise in e&dhre year of its economic life as reasonably
projected minus that year's expected cash expemgdliafter discounting this net cash flow for
each year by a factor which reflects the time valfienoney, expected inflation, and the risk
associated with such cash flow under realisticurirstances”)

See, e.g.,CMS Gas Transmission Company v. The Republic oéntirtp (ICSID Case No.
ARB/01/8, Award, 12 May 2005Exhibit CL-35, 1 411-417;Enron Corporation v. Argentine
Republic(ICSID Case No ARB/01/3), Award, 22 May 20@®Exhibit CL-42, § 385; Biwater Gauff
(Tanzania) Limited v. United Republic of Tanzai@SID Case No ARB/05/22), Award, 24 July
2008, Exhibit CL-51, § 793; National Grid PLC v. Argentine Republ{t/NCITRAL), Award, 3
November 2008Exhibit CL-55, { 275; Joseph Charles Lemire v. UkrainéCSID Case No.
ARB/06/18), Decision on Jurisdiction and Liabili®3 March 2011Exhibit CL-70, | 254.
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for” and “actual” scenarios then provides the pryn@measure of damages. In the
present case, the full nationalization of the Chaits’ equity stake means that the
“actual” value of the investment from 1 May 201Gik Accordingly, Dr Abdala
constructed one scenario, representing the valubeoClaimants’ investment in
Guaracachi in the absence of nationalizatiobut holding all other variables

constant with the actual scenafio

235. The discount rate most frequently adopted is theghted average cost of
capital WACO), i.e. the average at market value of all finag@ources (cost
of debt, equity and ratio debt/equity) in the goouncern’s capital structure.
The WACCis carefully constructed to reflect the risk thatiufe cash flows will
not materialize as projected.

236. For the reasons set out above, the DCF methoe@ iagpropriate method to assess
the fair market value of Guaracachi immediatelypto its expropriation through
the Nationalization Measure, and thereby to deteemithe amount of
compensation due to GAI and Rurelec in relatiortheir equity stake in the
company. This methodology has been adopted byldiak in his quantification
of the harm caused by the Nationalization Measuréghe Compass Lexecon

Report.

237. However, Dr Abdala’s DCF model does not captureltisses suffered by GAI
and Rurelec as a result of the Spot Price and @Gtgfaicce Measures. The DCF
analysis undertaken by Dr Abdala operates based tigostatus quo at the date
of nationalization, 1 May 2018° The Spot Price and Capacity Price Measures
were already in place at this time, causing dantagke Claimants since as early
as May 2007. The market value of Guaracachi aslaf 2010 therefore was
already reduced by Bolivia’'s wrongful measures, amdst be separately

calculated based on the Claimants’ discrete losge®rder to isolate the effects

285 Compass Lexecon Repofit69.

28 Compass Lexecon Repofit65.
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238.

of each Treaty breach, Dr Abdala has calculatedethiéscrete losses for the Pre-
Nationalization Measures separately for the entiedevant period (from
implementation of the relevant measure until the ehthe Licenses). To avoid
“double counting”, Dr Abdala has constructed hisFD@odel for Guaracachi as
of May 2010 assuming that the Pre-Nationalizatioeakures remain in place

until the end of the valuation period.

4. Interest

Interest is an integral component of full compeiosatunder customary
international law’®’ A state’s duty to make reparation arises immedtjiafter its
unlawful act causes harm; to the extent that paymsatelayed, the claimant loses
the opportunity to use the compensation to prodaatnds, in addition to losing
its property or other right$® The purpose of an award of interest is the sane a
that of an award of damages for breach of an iateynal obligation: the interest
awarded should place the claimant in the positia it would have occupied had
the state not acted wrongfully. On this basisrest is not an award in addition
to reparation; rather, it is a component of, anousth give effect to, the principle
of full reparation. Thus, the requirement of fidparation must inform all aspects
of an interest award, including the appropriatee raf interest, and whether

interest should be simple or compodfitl. The provision of interest encompasses
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International Law Commission, “Draft Articles dResponsibility of States for Internationally
Wrongful Acts, with commentaries”, 200Exhibit CL-21, Article 38; Siemens A.G. v. The
Argentine Republi¢ICSID Case No ARB/02/8), Award, 6 February 208%hibit CL-41, 1Y 396-
401;LG&E Energy Corp. v. Argentine Repub{i€SID Case No ARB/02/1), Award, 25 July 2007,
Exhibit CL-43, § 55; Compafia de Aguas del Aconquija S.A. and Vivendvassal (formerly
Compagnie Générale des Eaux) v. Argentine Rep(lilisID Case No. ARB/97/3), Decision on
Annulment, 3 July 2002Exhibit CL-26, 1Y 8.3.20, 9.2.1;Continental Casualty Company V.
Argentine Republi¢ICSID Case No ARB/03/9), Award, 5 September 2@8)ibit CL-54, T 308.
Interest is also a requirement for a lawful expiajwn under Article 111(3) of the US Treaty and
Article 5(1) of the UK Treaty.

Metalclad Corporation v. United Mexican Statd€SID Case No ARB(AF)/97/1), Award, 30
August 2000Exhibit CL-20, 1 128.

International Law Commission, “Draft Articles dResponsibility of States for Internationally
Wrongful Acts, with commentaries”, 200&xhibit CL-21, Article 38.
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240.

both (i) pre-award interest and (ii) post-awarcerast. Each type of interest is

addressed in turn.

a. Pre-award interest

GAI and Rurelec are entitled to pre-award intemstll compensation awarded
for the Nationalization Measure, as well as for ttiscrete compensation
requested by Rurelec for the nationalization of Worthington engines. This
interest accrues from the valuation date (1 MayO20dntil the date of the
Award?®° The application of interest from the date of véhmis based on the
fact that the state’s duty to make reparation arisemediately after its unlawful
act causes harm. Interest thus accrues from tleeadahe unlawful act until the

date of the awartf*

(1) Rate of interest

For the Nationalization Measure, GAl and Rurelecusth be awarded interest for
the losses arising from the date they occurred timé date of the Tribunal's
Award, accruing at a rate reflecting Guaracachverage WACC. Using the
WACC is appropriate as it compensates GAl and Rarfdr the lost opportunity
to re-invest the funds of which they have been isledras a consequence of the
breaches of the Treaties, that is, the deprivatiaime opportunity cost of capital.
Otherwise stated, the cash flows that Guaracadti ds a result of the treaty
breaches would have been subject to the risk dbutsness activities, because
those cash flows could have been used in thosetagi Using an interest rate
equivalent to the WACC thus ensures that full rapan is made by Bolivia. To
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As the discrete damages for the Capacity and Bpo¢ Measures are calculated as at the dateof th
Compass Lexecon Report (as a proxy for the datkeoTribunal’s Award), pre-award interest is not
applicable to these claims.

See, e.g.Asian Agricultural Products Ltd v. Sri LanK&CSID Case No. ARB/87/3), Final Award,
27 June 1990kxhibit CL-10, Y 114; LG&E Energy Corp. v. Argentine Repub(icCSID Case No
ARB/02/1), Award, 25 July 200Exhibit CL-43, 11 104-105;BG Group Plc. v. The Republic of
Argentina(UNCITRAL), Final Award, 24 December 200Exhibit CL-48, { 457; Gemplus SA v.
United Mexican StateCSID Case No ARB(AF)/04/3 & ARB(AF)/04/4), Award6 June 2010,
Exhibit CL-67, 1 16.21.
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apply a risk-free rate of interest would be to assuhat GAI and Rurelec would

have invested their resources in risk-free instmisiesuch as US Government
bonds. This does not reflect commercial reality. iAsmost capital-intensive

businesses, net income is either distributed toe$lodders as dividends or to
bondholders as debt payments (and is thereforeesuty the applicable cost of
equity or debt) or re-invested in the company’snmalractivities (and is therefore
subject to the WACC).

241. The appropriateness of the WACC as a rate of istdras been recognized by

investment treaty tribunals and leading academiormentators. Professor John
Gotanda, a respected expert on valuation and etiernal law, has emphasized
that multinational enterprises usually invest irojects carrying significantly
greater risk and corresponding reward than ris&-fretes, and that awarding
compound interest at the claimants’ opportunityt deswholly appropriaté®?
Adapting to this commercial reality, investmentbtmals have increasingly
recognized that interest should be calculated usites that reflect the claimant’s
cost of capitaf® In Vivendi v Argentinathe tribunal confirmed the rationale
underlying this approach, noting that “[the objeftan award of interest is to
compensate the damage resulting from the fact thaing the period of non-

payment by the debtor, the creditor is deprivedhefuse and disposition of that
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GotandaA Study of InteresiCC Publication, 2008)Exhibit CL-44, p. 188 (“Awarding compound
interest at the claimant’s opportunity cost woukdthe most appropriate way to compensate it for the
loss of the use of its money”See als@Bienvenu, P. and M.J. Valasek, “Compensation folaWful
Expropriation, and Other Recent Manifestationshaf Principle of Full Reparation in International
Investment Law” in Albert Jan van den Berg (e}, Years of the New York Convention: ICCA
International Arbitration ConferengdCCA Congress Series, Volume 14 (2009) 234hibit CL-60,

p. 261.

See, e.g.Compafiia de Aguas del Aconquija S.A. and Vivendvddsal (formerly Compagnie
Générale des Eaux) v. Argentine RepullE€SID Case No. ARB/97/3), Decision on Annulment, 3
July 2002, Exhibit CL-26, § 9.2.8; Alpha Projektholding GmbH v. Ukrain@dCSID Case No
ARB/07/16), Award, 8 November 201&xhibit CL-68, {1 514, 518. See alsd~rance Telecom v.
Lebanon (UNCITRAL), Award, 31 January 200%xhibit CL-34, T 209; Funnekotter & Ors v.
Republic of ZimbabweCSID CaseNo ARB/05/6, Award, 22 April 200%:xhibit CL-61, 11 143-146.
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sum he was supposed to recei¢®.” The tribunal inVivendi v Argentina
ultimately awarded pre-award interest based prisnam the claimant’'s cost of
capital, noting that the proper rate should bee@sonable proxy for the return the
Claimants could otherwise have earned on the arsoowested and lost in the ...
concession?® Similarly, the tribunal ifFrance Telecom v Lebana@stimated at
“10% per year the rate of reasonable profitabiitywapital of which the Operator

was deprived,” and applied this rate as pre-judgrimtarest:*®

242. Most recently, inAlpha Projektholding v Ukrainethe tribunal calculated pre-

award interest on the basis of the “risk-free jates the market risk premium,”
for a total interest rate of 9.11%, on the bas# ttthis rate better reflects the
opportunity cost associated with Claimant’'s lossadjusted for the risks of
investing in Ukraine2*” Thus, theAlpha Projektholdingribunal adopted a pre-
award interest rate based upon the relevant costoity?®® recognizing that a

risk-free rate would under-compensate the claimant.

243. In line with this authority, GAl and Rurelec requ@se-award interest for their

losses at 10.63%, a rate equal to the average W€ Guaracachi, as set forth
in the Compass Lexecon Rep®it.Only in this way can the Tribunal fully
compensate GAIl and Rurelec for the losses theyaisiest as a result of the

Nationalization Measure.
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Compafiia de Aguas del Aconquija S.A. and Vivendvddsal (formerly Compagnie Générale des
Eaux) v. Argentine Republi@CSID Case No. ARB/97/3), Decision on AnnulmentJgdly 2002,
Exhibit CL-26, 1 9.2.8.

Compaiiia de Aguas del Aconquija S.A. and Vivendvddsal (formerly Compagnie Générale des
Eaux) v. Argentine Republi@CSID Case No. ARB/97/3), Decision on AnnulmentJgdly 2002,
Exhibit CL-26, { 9.2.7. The Vivenditribunal applied a rate of 6%, as it was not pedsdathat the
claimants would have earned their proposed rage 6.

France Telecom v. LebangodNCITRAL), Award, 31 January 2005xhibit CL-34, 1 209.

Alpha Projektholding GmbH v. Ukrain@CSID Case No ARB/07/16), Award, 8 November 2010,
Exhibit CL-68, 11 514, 518. Similarly, ifFunnekotter v. Zimbabwéhe tribunal used a 10% rate of
interest “based on the LIBOR rate plus a polititst.”

For developed countries, the cost of equity & fisk-free rate plus market premium. In emerging
markets, a country risk premium is also added.

SeeCompass Lexecon Repofif] 93-96 and Appendix B.
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(i) Compounding of interest

244. Pre-award interest should accrue with compoundmggccordance with standard

practice. Tribunals have frequently considered tlmemhpound interest best gives
effect to the rule of full reparatiofi’® Compound interest ensures that a
respondent state is not given a windfall as a teduts breach, as compounding
recognizes the time value of the claimant’s los&kslt also “reflects economic
reality in modern times” where “the time value ofomey in free market
economies is measured in compound inter®étOn this basis, all pre-award
interest awarded to GAIl and Rurelec should be stibj® reasonable
compounding. The appropriate periodicity of the poomding is annual, since
the WACC is calculated on the basis of annual ebguereturns.

b. Post-award interest

245. To the extent that Bolivia does not immediatelyisfatan eventual damages

award issued by this Tribunal, GAI and Rurelec emétled to interest accruing
from the date of the Tribunal’s Award until suciné as payment is made in full.
This category of interest, which is “intended tompensate additional loss

incurred from the date of the award to the datdirdl payment™®® must be
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See, e.g., Azurix Corp v. Argentine RepulfleSID Case No ARB/01/12), Award, 14 July 2006,
Exhibit CL-37, 1 440;Pey Casado v. Republic of Ch{lkCSID Case No 98/2), Award, 8 May 2008,
Exhibit CL-50, 1Y 709, 712;Continental Casualty Company v. Argentine RepudiSID Case No
ARB/03/9), Award, 5 September 20Bxhibit CL-54, 11 308-313;National Grid PLC v. Argentine
Republic (UNCITRAL), Award, 3 November 200&xhibit CL-55, | 294; Funnekotter & Ors v.
Republic of Zimbabw@CSID CaseNo ARB/05/6), Award, 22 April 2009Exhibit CL-61, | 146;
Waguih Elie George Siag and Clorinda Vecchi v. Brab Republic of Egyp{ICSID Case No.
ARB/05/15), Award, 1 June 200%xhibit CL-62, 1 595-598; Alpha Projektholding GmbH wv.
Ukraine (ICSID Case No ARB/07/16), Award, 8 November 20ERhibit CL-68, § 514; Impregilo
SpA v. Argentine Republ{tCSID Case No ARB/07/17), Award, 21 June 20&ghibit CL-71, 1 382;

El Paso Energy International Company v. Argentireplblic (ICSID Case No ARB/03/15), Award,
31 October 2011Exhibit CL-72, § 746.

Sénéchal, T. and J. Gotanda, “Interest as Dar§g@88-2009) 47Columbia JTL491, Exhibit CL-
58, p. 532.

Continental Casualty Company v. Argentine Repufli€SID Case No ARB/03/9), Award, 5
September 200&xhibit CL-54, 1 308-309.

Autopista Concesionada de Venezuela, CA v. BoéimaRepublic of Venezuel@CSID Case No
ARB/00/5), Award, 23 September 20@xhibit CL-29, 1 380.
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247.

sufficient to deter potential delay in the paymehthe amount specified in an
award. It is thus an essential part of any damagesd. For the reasons outlined
above, it is appropriate to award compound inteeggtivalent to the average
WACC for Guaracachi.

GAIl AND RURELEC ARE ENTITLED TO THE FAIR MARKET VALUE OF THEIR
EXPROPRIATED INVESTMENT IN GUARACACHI

As described in Chapter IV above, the National@atMeasure implemented by
Bolivia constituted a direct expropriation of GAIndh Rurelec’s 50.001%
shareholding in Guaracachi, in violation of the dfres. Consequently, GAI and
Rurelec are entitled to full compensation for tbsslin fair market value of their
shares in Guaracachi arising from the Nationalmatvieasure, which is most

effectively calculated using the DCF method.

1. Date of valuation

The appropriate valuation date for determining the market value of the
Claimants’ investments in Guaracachi is 1 May 2046.discussed abové&? a
fair market valuation is typically conducted as thfe date on which the
expropriatory act occurred® Although not directly applicable in a case of an
international law violation, the expropriation ct®s of the Treaties also refer to
the assessment of the fair market value “immedijdiefore” the expropriatio?f°

As the Nationalization Decree ordering the naticragilon of 100% of Guaracachi
America’s shareholding in Guaracachi was issuedloMay 2010, and the
forcible takeover occurred on that same date, gtrbe understood as the date on
which the deprivation occurred. 1 May 2010 is thaee the relevant date for the
valuation of GAl and Rurelec’s investments.
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Seeparagraph 230 above.

SeeCompafiia del Desarrollo de Santa Elena SA v. Répuifl Costa Rica(ICSID Case No.
ARB/96/1), Award, 17 February 200Bxhibit CL-19,  78.

US Treaty, Article 111(2); UK Treaty, Article 5]1
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2. Application of DCF method

Considering it to be the method most adapted terdehing the fair market value
of an asset?”” Dr Abdala employs the DCF method to assess thé ful
compensation due to GAIl and Rurelec in relationthieir equity stake in
Guaracachi, and applies a secondary methodologg (tharket multiple
comparables approach”) to confirm the reasonabsenésis conclusion®® He
uses a DCF model to assess the value of the comphaitfor” the
nationalization, isolating the effect of the Natination Measure on GAIl and
Rurelec’s stake in that compargnd ensuring that the entire quantum of
compensation requested is the causally proximatdtref Bolivia’s breaches
of the TreatiesDr Abdala calculates Guaracachi’s fair marketigahs of 1 May
2010 based on its revenues and costs as they Wwaukl been, had the company
not been expropriated. All other conditions araias=d to be as they actually are,
and as they are reasonably projected to be, umilepiry of the Licenses in
2038. As explained above, this includes spot i capacity payment revenues
as dictated under the Spot Price Measure and QgpBdce Measure (with
damages for these wrongful Government actions [bkxl separately). The
value of the Claimants’ equity share of Guaracalecht Dr Abdala derives in the
“but-for” scenario, US$80.9 millio”’® represents the primary quantification of
damages, since in the “actual” scenario the Claimatain no value in relation to

their investments.

In accordance with accepted principles of corpofat@nce, Dr Abdala has
undertaken &CF analysis by discounting projected cash flowsh® valuation
date at a rate equivalent to the WACThe WACC quantifies the risks
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Dr Abdala considered the Net Capital Contributidpproach, the Book Value Approach, the
Transaction Approach, the Stock Market Approachd e Event Study Valuation Approach, as
alternatives to the DCF methodology. He rejectesht as inappropriate methods of valuation for
the reasons described in the Compass Lexecon R&fid8-57.

SeeCompass Lexecon Repofif] 99-105.
Compass Lexecon Repdft97.
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associated with Guaracachi, on the basis of the mit return that
shareholders and lenders expect to receive on dagiital investment’

This is a simulation of the analysis that would déween undertaken by
willing buyers and willing sellers with a long-terimvestment perspective,

consistent with the “fair market value” standard.

As Dr Abdala explaind* the WACC is comprised of three main components:
(i) the cost of debt; (ii) the cost of equity; afiig the relative weight between
debt and equity. Using these three componentSMAEC takes into account
the rate of return required by both shareholdedslanders, and thus captures

the implicit risk associated with Guaracachi’s estpd future cash flows.

As described in detail in Appendix B to his Repaot,calculate the cost of
equity, Dr Abdala used the Capital Asset Pricingdilp and included a
premium for Guaracachi’s exposure to Bolivia’s coymisk3*? The relevant
cost of debt was derived based upon an estimdteedforrowing costs for the
Bolivian electricity generation sector. This estimavas computed using
Guaracachi’'s debt holdings as of December 2009 lond issues of
Compafiia Boliviana de Energia EléctritdThe cost of equity and cost of debt
were then averaged based upon the average levEmagjge industry. The
weighted average at which Dr Abdala then arriv&8.63%, represents
Guaracachi’s cost of capital as of 1 May 2010.
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Appendix B to the Compass Lexecon Report provaddstailed explanation of how the WACC was
derived for Guaracachi.

Compass Lexecon Repdff] 93-96.

Guaracachi’s cost of equity was estimated to #€30% in US dollars as at 201Gee Compass
Lexecon Reporty 95.

Guaracachi’s cost of debt was estimated to b&8%.& US dollars as at 2010see Compass
Lexecon Reporty 96.
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3. Key assumptions in the “but-for” scenario (DCF)

The assumptions that Dr Abdala has incorporated ms DCF modelare

consistently reasonable. The key assumptions farntime basis of the
Compass Lexecon damages model with respect to Gaamainclude: (i)

time frame; (ii) spot and capacity pric&4{iii) energy dispatch volumes; (iv)
carbon credits revenues; (v) operating expendit@BEX) and capital

expenditures@QAPEX): (vi) bottom line cash flows; and (vii) the WACE

. Time frame The DCF projection operates on the basis that
Guaracachi’s generating Licenses remain in fordg tneir expiration
in 2038'° and projects the annual cash flows from May 2040 t
December 2038 on that badl5. This is an appropriate assumption as
there is no indication that the generating Licenads not remain
active until their expiry in 2038. Indeed, they at#l in force, and are

being exploited by Bolivia.

. Spot prices.In order to ensure the precise replication of $pet prices
that would have been generated, Dr Abdala enliltedassistance of a
specialized engineering firm, MEC. MEC was abledastruct a dispatch
simulation calculating Guaracachi’'s spot energycegsi in light of
electricity supply and demand over time. To proje¢ce path that
electricity spot prices would have taken in the emog of the
Nationalization Measure (but with the Spot Priceaslee in place), it
used the same software that is employed by QGbenité Nacional de

Despacho de CargéCNDC), the Bolivianwholesale electricity market
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Seeparagraphs 43-47 above.
SeeCompass Lexecon Repofif] 71-96.

Wherever relevant, Dr Abdala takes account offtue that the license for the Karachipampa unit
expires in 2028.

Compass Lexecon Repdft/1.
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administrator'® MEC's dispatch simulation covers the period fronaym
2010 to December 2018. For the period from 2012088, Dr Abdala
uses MEC'’s projected spot prices for 2018, adjustedn annual basis by
the US Producer Price IndeRRI), assuming that prices would remain
constant in real terms? In creating this simulation, MEC applied Dr
Abdala’s assumptions, including hydrological cormfis, electricity
demand, reserve margin, fuel prices, and the tinmhgntry for new
generating unitd?® Dr Abdala additionally makes assumptions as & th
expected evolution of key input prices for natigas and diesel based on
the regulated prices. He also considers factoectifiy the demand and
supply side of the model, such as new generatipaaty, and demand
growth and seasonality conditions.

Capacity prices.Similarly, Dr Abdala uses MEC’s dispatch runs to
discern information as to available capacity betwdéé¢ay 2010 and
December 2018. He employs this information, as waslithe regulated
capacity price of each of Guaracachi's generatingsu(assuming the
Capacity Price Measure would remain in place),alcidate the capacity
payment revenue. Again, Dr Abdala calculates tlesemnue stream
between 2019 and 2038 using 2018 price levels dpsted annually by
the US PPI).

Carbon credits revenues. Dr Abdala also factors in the effect of
Guaracachi's greenhouse gas emission reductiona assult of the
conversion to combined cycle. Guaracachi was edtilo a certain
number of Certified Emission ReductiofBHR) per year, which could be

sold at the spot market, unless Guaracachi haddjreontracted to sell
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This software is known as Stochastic Dual Dynabricgramming $DDP): seeCompass Lexecon
Report,| 72, footnote 53.

The US PPI was used for the reason that spotapdcity prices are expressed in nominal terms,
which are denominated in US dollars per MWh.

SeeCompass Lexecon Report, Appendix C.
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them. The payments arising from future spot maskéts and contracts to
which Guaracachi was a party are considered by fafa. In particular,
as of 1 May 2010, Guaracachi had outstanding deeeabon contracts
with Corporacion Andina de Fomento and Kreditangtal Wiederaufbau,

in which it had agreed to sell a portion of the GERat it generatetf’

OPEX. Energy costs are the main variable cost to be takem

consideration. As natural gas is the primary eneapst for

Guaracachi’s production units, Dr Abdala uses dgilated maximum
natural gas price as of May 2010. He assumes thailli remain

constant in real terms over time, and indexesiiguthe US PPI (as
Bolivian natural gas prices are expressed in Ul The remaining
variable costs are indexed in light of the projdcenergy dispatch
generated by MEC, and adjusted by the Bolivian gores price index
(with the exception of costs related to the tolemgy transport tariff,
which is expressed in US dollars, and thus indexsadg the US PPI).
Fixed costs in the local currency, on the otherdhaare adjusted

according to the Bolivian average consumer pricexn

CAPEX. Capital expenditures are forecast on the bas@uafracachi’s
remaining budgeted costs to complete its combingiecexpansion

project, as drawn from Guaracachi’s 2009 finansiatements.

Bottom line cash flows.Dr Abdala forecasts the evolution of the key
variables described above to estimate Guaracaffiéss cash flows
between 2010 and 2018.
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Contract between KfW and Empresa Eléctrica GuataicS.A for the Purchase of CERs, 22 October
2009, Exhibit C-178; Contract between Corporacién Andina de Fomentb Bmpresa Eléctrica
Guaracachi S.A for the Purchase of CERs, 26 Oct2®@®,Exhibit C-179.
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254,

. WACC (discount rate)The average WACC used in the Compass Lexecon
Report is 10.63%. As discussed abdffethis discount rate captures
Guaracachi’s implicit risk of future cash flows,dars derived from an
assessment of Guaracachi’'s costs of debt, costgufy and the relative
weight between them. It reflects the operationaksiin the Bolivian
electricity industry. The sensitivity analysis inded in the Compass
Lexecon Report reveals the conservative charadtgéhe assumptions

used>?®

On the basis of these reasonable assumptions, BalAltalculates thebut-for’
fair market value of Guaracachi’s operating asaet$S$80.9 million as of 1 May
2010%* Inclusive of pre-award interest, which is compceshdannually and
calculated using the average WACC of 10.63%, thel tdamages for the
Nationalization Measure are US$97.3 million as@E@bruary 20132

RURELEC |Is ENTITLED To FuLL COMPENSATION FOR BoOLIVIA'S
EXPROPRIATION OF THE WORTHINGTON ENGINES

As described abov&® Energais (formerly known as ESA), a subsidiary of

Rurelec®?’

owned two Worthington engines, ARJ-4 and ARJ-7.a@oachi
stored the Worthington engines on Energais’s bedglits Aranjuez plant in
Sucre. These assets were nationalized along wethe$t of Guaracachi’s assets at

the Aranjuez plant on 1 May 2010. As explained vahoassets owned by
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Seeparagraph 235 above.

SeeCompass Lexecon Repofi] 140-143.
Compass Lexecon Repdft97.

Compass Lexecon Repdfit,138.
Seeparagraphs 73-74 and 111-113 above.

Rurelec was the beneficial owner of Energias nflely known as ESA) after it acquired
Guaracachi’'s 99.998% interest in ES#eeAgreement for the Sale and Purchase of Empresa par
Sistemas Aislados ESA S.A. between Empresa Eléc@igaracachi S.A. and Rurelec Limited, 8
October 2004Exhibit C-103; Amendment to the Agreement for the Sale and Rselof Empresa
para Sistemas Aislados ESA S.A. between Empregdrie Guaracachi S.A. and Rurelec Limited,
28 February 200%:xhibit C-109.
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256.

257.

Energais did not fall within the scope of the Natibzation Decree, and therefore

on any view were taken improperly and without duzcpss of law.

Despite a series of written requests made to bb&é new management at
Guaracachi as early as 27 August 26/0and to the Procurador General del
Estado from 25 October 20%% neither the new management nor Bolivia has
indicated a willingness to return the assets opdg compensation. Bolivia is
obliged to compensate Rurelec for tlim&ncially assessable damag&it has
suffered as a result of the expropriatioRurelec therefore seeks full
compensation for Bolivia’s unlawful expropriatiorf @s interest in the two

Worthington engines.

Energais is essentially a wholly-owned subsidiaiyRarelec. Subsequent to a
capital reduction in 2004 (prior to the acquisitioyp Rurelec), the engines were
Energais’s only assetd' Therefore, once the engines had been seized wtitho
compensation by Bolivia, Rurelec’'s shareholding Bnergais was rendered

entirely worthless. Shares in Energais continugatee no financial value today.

The market value of the Worthington engines, amietore of Rurelec’s interest

in Energais, is reflected by the purchase price Ehaelec paid for ESA®* The
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Letters from Energais to Empresa Eléctrica GuahicS.A. requesting return of the Worthington
engines owned by Energais, 27 August 2010 — 3 Aufik1,Exhibit C-209.

Letter from Freshfields to Procurador General Egado, 25 October 201Exhibit C-199; Letter
from Freshfields to Procurador General del Est2@d\ovember 201 Exhibit C-201.

International Law Commission, “Draft Articles dResponsibility of States for Internationally
Wrongful Acts, with commentaries”, 200&xhibit CL-21, Article 36.

SeeAudited Financial Statements of Empresa para @eteAislados ESA S.A., 27 May 2004,
Exhibit C-100; Audited Financial Statements of Empresa paraeB®ias Aislados ESA S.A., 30
September 2004 xhibit C-102; Audited Financial Statements of Empresa para Setefislados
ESA S.A., 31 December 200&xhibit C-107.

SeeAgreement for the Sale and Purchase of Empresa iatemas Aislados ESA S.A. between
Empresa Eléctrica Guaracachi S.A. and Rurelec Eumitdated 8 October 200Exhibit C-103;
Amendment to the Agreement for the Sale and Puecb&d&£mpresa para Sistemas Aislados ESA
S.A. between Empresa Eléctrica Guaracachi S.A.Rurélec Limited, 28 February 200Exhibit
C-109 Receipts of Transfer of Funds from Rurelec to i@aachi, 13 October 2004 and 4 March
2005,Exhibit C-104.
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purchase price was US$550,000, and Rurelec therséwks compensation in this
amount. The reasonableness of this figure is aoefir by the contemporaneous
sale by Guaracachi of two similar Worthington emgirior a comparable price of
US$500,006*

258. Because Rurelec was due to be compensated asadtéhef the expropriation of
the engines, pre-award interest should accrue ftdviay 2010. Consistent with
the reasoning presented in relation to pre-awaterast for the Nationalization
Measure’** interest should be calculated using the average€€®af 10.63% and

compounded annually. Pre-award interest is caledlat $111,535.

259. On this basis, Rurelec claims a total of $661,535tlie losses it suffered from

Bolivia's expropriation of the two Worthington engis as at 29 February 2012.

E. GAIl AND RURELEC ARE ENTITLED To FuLL COMPENSATION FOR THEIR PRE-
NATIONALIZATION L OSSES

260. As explained in Chapter IV above, Bolivia impose tmeasures before 1 May
2010 that had a significant impact on GAI and Rec® investments in
Guaracachi. Both the Capacity Price and Spot Pkeasures constituted
violations of the Treaties for which full compenseatis required. dder general
international lawPBolivia is thus obliged towipe out all the consequences”
its illegal acts and “re-establish the situationickhwould, in all probability,
have existed if that act had not been committediugh the provision of full
compensatiof>> Such compensation must extend to GAl and Rurelec’s
“financially assessable damage including loss ofiteto**® The quantum of

%3 Purchase Agreement relating to Two Worthingtortdv®with Associated Equipment, 24 November

2006,Exhibit C-124.
Seeparagraph 239 above.

335 Factory at ChorzéwMerits), PCIJ Series A No 17,928,Exhibit CL-2, p. 47.
336

334

International Law Commission, “Draft Articles dResponsibility of States for Internationally
Wrongful Acts, with commentaries”, 200&xhibit CL-21, Article 36.
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262.

263.

compensation due for the discrete losses causeckdmph of the Pre-

Nationalization Measures will be addressed in turn.

1. Spot Price Measure

The imposition of the Spot Price Measure affectacr@cachi’'s revenues and
resulted in financially assessable damag®lore specifically, the Spot Price
Measure’s modification of the spot energy pricetaysby excluding liquid fuel
units (the units with the highest marginal costhirthe calculation depressed spot

prices, eliminating a significant portion of Guaaahi’s profit margin.

a. Application of discrete damages calculation

Dr Abdala derives the difference between spot gngngce levels with and
without the imposition of the Spot Price Measurejltiplies the prices by
expected sales at the relevant time, and deduet®deoperating costs and taxes.
In this way, he isolates the effect of the exclnsod liquid fuel units from price
formation pursuant to the Spot Price Measure. Thisulation reveals that the
exclusion of liquid fuel units reduced spot enepgiges on average by 14.04% in
the pre-nationalization peridd’ For clarity of presentation, Dr Abdala separately
calculates the damages accruing before and aftésy12010, until the expiry of
the Licenses in 2038. According to his view, no dges would have been
suffered from this Measure after 2016, as new @geimgy capacity on the market

would have pushed spot prices lower in the absehttee Spot Price Measuré®

Dr Abdala calculates the discrete damages as ofd#te of the Compass
Lexecon Report29 February 2012 (as a proxy for the date of thbuhal’s
Award), to account for the ongoing nature of Bdisi breaches of the Treaties.

The Claimants’ losseare actualized to 29 February 2012 using the geera
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Compass Lexecon Repdft116.
Compass Lexecon Repdfit122.
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264.

265.

266.

WACC of 10.63%>° The amount of the Claimants’ discrete damages

correlates to thepro rata stake in the company (50.001%).

b. Key assumptions in the “but-for” and “actual” modsl

In the calculation of spot prices, Dr Abdala bases calculation inputs on
verified data. For the “actual” scenario, he rebesdata published by the CNDC,
and in particular its detailed monthly post-dispatan reports. For his “but-for”

analysis, Dr Abdala employs MEC’s computation of gpot energy prices and
dispatch quantities that would have eventuated, Ra&golution SSDE No
283/2008 never been introduced. He also takes auoount the fact that
Guaracachi’'s combined cycle would have commenceerabipns in at least
November 2010. Dr Abdala’s conservative assessimdatther demonstrated by
his comprehensive calculation of potential operptrosts in the “but-for”

scenario, which include the CNDC's technical assist fee, the AE’s regulation

rate, the dignity tariff and transaction, incomel amnlue-added tax&é’

Dr Abdala ultimately estimates damages to the CGlais of US$5.7 million due
to the Spot Price Measure (comprising US$4.5 nmilligp until May 2010, and
US$1.2 million after that date), as of 29 Februzng 234

2. Capacity Price Measure

Bolivia’s failure to ensure effective means of ek in violation of the Treaties

has precluded GAI and Rurelec from obtaining pragssessment of the capacity
price payments and from receiving the capacitggopayments to which they are
entitled. As explained aboVé& the Supreme Court of Bolivia has withheld any

decision on these contested issues for years. ¢t therefore be assumed that,
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Compass Lexecon Repdft121.
SeeCompass Lexecon Repofif] 118-1109.
Compass Lexecon Repdff] 124-125.
Seeparagraphs 89-94 above.
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268.

had effective means of recourse been availablefutheapacity price payments

would have been restored retroactively to GAl andefec.

From the implementation of Resolution SSDE No 040May 2007°** the
capacity payment prices received by Guaracachi wargnished by 17% as a
result of the reduction of the complementary eqeptrcosts componeft? This

in turn directly reduced Guaracachi’s free casiwédo equity during this period.
To ensure full reparation, GAI and Rurelec musttbmpensated by an amount
equivalent to these lost cash flows, actualizetthéodate of the Tribunal’'s Award.
As Bolivia’s breach is ongoing, it is appropriatealue these losses as of this

date.

a. Application of discrete damages calculation

In the case of GAI and Rurelec’s losses in relatoothe Capacity Price Measure,
“wiping out the consequences” of Bolivia’s unlawadts is best achieved through
a discrete lost net revenue calculation. This imesla straightforward calculation
of the difference between Guaracachi’'s actual regsras a result of the Capacity
Price Measure (the “actual” scenario) and the regsrihat it would have realized
had the measure never been implemented (the “busf®narioj*® across the
relevant period, including a deduction of all taxasd additional costs that
Guaracachi would have incurred had it realized ghér level of revenue. The
calculation covers the period from May 2007 to 20B®ugh the pre- and post-
nationalization periods are separated for the sakeclarity. Due to the
nationalization, different data is used in the tpariods. Dr Abdala quantifies
these damages as of the date of the Compass LeRegmnt (29 February 2012),

as a proxy for the date of the Tribunal’'s Award. &fgualizes the Claimants’
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The modification introduced by Resolution SSDE. R40/2007 (enacted on 8 February 2007) did
not retroactively affect the capacity price fixeat the November 2006 to April 2007 period. This
means that the modified capacity price was effetgiapplied in May 2007.

Seeparagraphs 95-97 above.
Compass Lexecon Repdft128.
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270.

271.

lossesto this date by using the average WACC of 10.G8%b then calculates
the discrete damages to GAIl and Rurelec on thes losheir pro rata stake in the
company (50.001%).

b. Key assumptions in the “but-for” and “actual” scen#s

As with the DCF model used to quantify the effedttie Nationalization
Measure, Dr Abdala has applied reasonable assumsptioassess the damage to
GAIl and Rurelec’'s investments in Guaracachi resgltifrom the Pre-
Nationalization Measures. The reliability of Dr Adld's analysis is assured by
the incorporation of observed historical informatim his calculations. For the
period between May 2007 and May 2010, the “actsanario is based on data
endorsed by the CNDC. From May 2010 until the gxpirthe Licenses in 2038,
his projections are based on the price at 1 May0O2Mdexed by US PPI.
Calculations in the “but-for” scenario assume tRasolution SSDE No 040 had
not been enacted, and thus that the complementpipraent costs component
remains as 20% of the FOB price of a Greenfielthing. Dr Abdala has also
considered the full range of potential operatingtsdan the “but-for” scenario,
which include the CNDC'’s technical assistance fee,AE’s regulation rate, the

dignity tariff and transaction, income and valueled taxe$*°

Dr Abdala ultimately arrives at an estimate of GO Rurelec’s losses caused by
the Capacity Price Measure of US$39.3 million, d&s26 February 2012,
composed of US$5.8 million prior to May 2010, an8333.5 million after that

date>*’

SUMMARY OF DAMAGES TO GAIl AND RURELEC

GAI and Rurelec are entitled to full compensation Bolivia’s breaches of the

Treaties in relation to (i) the Nationalization Meage, (i) the Capacity Price
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SeeCompass Lexecon Repofit,132.
Compass Lexecon Repditl36.
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273.

Measure, and (iii) the Spot Price Measure. GAl dRdrelec’s claim for
compensation for the breaches of the Treaties mread by the Measures, as at
their respective valuation dates, amounts to d fmare of US$142.3million.
This figure is inclusive of the pre-award interektimed for the Nationalization

Measure, which amounts to a total of $16.5 millid®Al and Rurelec’s claim for

compensation is summarized in the following taife:

Total Damages to Claimants

In USD million

Nationalization Claim

Claimants’ Equity Value @ May 1, 2010 [a] 80.9
Pre-Judgment Interests [b] 16.5
Nationalization Claim @ Feb. 29, 2012 [cl=a+b 97.3

Discrete Damages

Spot Price Claim @ Feb. 29, 2012 [d] 57
Capacity Price Claim @ Feb. 29, 2012 [e] 39.3
Total Damages to Claimants @ Feb. 29,2012 [f]=c+d+e 142.3

GAI and Rurelec also request the payment of postré@dwnterest on all damages
awarded by the Tribunal. GAI and Rurelec submit gast-award interest should
be calculated on a compound basis at a rate eguivid the average WACC of
10.63%, from the date of the Tribunal's Award uritill payment is made by

Bolivia.

In addition, Rurelec also claims an additional antoaf $661,535 for the loss it
sustained as a result of Bolivia’'s expropriationEsfergais’s two Worthington

engines. This figure is inclusive of pre-award et to February 29, 2012, which
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Compass Lexecon Repdfit139.
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274.

was also compounded and calculated using the WAZE:lec also claims post-

award interest in relation to this loss.

THE CLAIMANTS’ REQUEST FOR RELIEF

On the basis of the foregoing, without limitationdafully reserving its right to

supplement this request, the Claimants respectfatjyest the following relief:

(@) DECLARE that Bolivia has breached the Treatiad international law,

and in particular, that it has:

(1) expropriated the Claimants’ investments withquompt, just,
adequate and effective compensation, in violatibArticle 11l of the US

Treaty and Article 5 of the UK Treaty and interoatl law;

(i)  failed to accord the Claimants’ investmentdr fand equitable
treatment and full protection and security, and amgd them through
unreasonable and discriminatory measures, in vooladf Article 1.3 of
the US Treaty and Article 2(2) of the UK Treatydan

(i)  failed to provide the Claimants with effecivmeans of asserting
claims and enforcing rights with respect to coveradestments, in
violation of Article 11.4 of the US Treaty and Acte 3 of the UK Treaty.

(b) ORDER Bolivia to compensate the Claimants foli\Ba’s breaches of the
Treaties and international law in the amount of U&53 million, plus interest

until full payment of the award is made;

(c) ORDER Bolivia to compensate Rurelec for Bolisidreaches of the
Treaties and international law in relation to theoitdlington engines in the

amount of US$661,535, plus interest until full payrof the award is made;

(d) AWARD such other relief as the Tribunal consglappropriate; and
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(e) ORDER Bolivia to pay the costs of these arbdra proceedings,
including the fees and expenses of the Tribuna, fdes and expenses of the
institution which is selected to provide appointangd administrative services and
assistance to this arbitration, the fees and exgseredating to the Claimants’ legal
representation, and the fees and expenses of apgrteappointed by the

Claimants or the Tribunal, plus interest.

Respectfully submitted on 1 March 2012

MM;W

Freshfields Bruckhaus Deringer

Nigel Blackaby
Noah Rubins

Lluis Paradell
Jeffery Commission
Daniel Chertudi
Belinda McRae
Michelle Grando

for the Claimants
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