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COORDINATION BETWEEN THE COURT OF ARBITRATION 
AND THE NEUTRAL EXPERT – A WORKABLE DIVISION OF COMPETENCE 

 
Statement by the Islamic Republic of Pakistan 

__________________________________________________________________ 
 
A. Introduction 
 
1. By correspondence of 3 February 2023, following the First Meeting of the Court of 
Arbitration (“the Court”) on 27–28 January 2023 (“First Meeting”), the Court directed the 
Parties to each file by 24 February 2023 “a statement addressing the possibility of coordination 
between the Court of Arbitration and Mr. Michel Lino in his capacity as a Neutral Expert, with 
respect to matters placed before both bodies pursuant to the Indus Waters Treaty.”  The Court 
elaborated on this direction as follows: 
 

“In particular, the Court would find it helpful to understand better the Parties’ positions 
on the following points:  
 
(a) specifically what issues now before the Court and the Neutral Expert might be 

addressed by the Court;  
(b) specifically what issues now before the Court and the Neutral Expert might be 

addressed by the Neutral Expert; and  
(c) the optimal sequencing and suggested time frame for decisions by the Court and 

the Neutral Expert in addressing their respective issues.  
 
The Court notes that such filing would be without prejudice to either Party’s position 
with respect to the competence of the Court of Arbitration or the Neutral Expert.” 
 

2. In response to the Court’s directions, this Statement sets out the views of the Islamic 
Republic of Pakistan (“Pakistan”) on the possibility of coordination between the Court and 
the Neutral Expert with respect to matters placed before each under the Indus Waters Treaty 
1960 (“the Treaty”). 
 
3. Pakistan notes the without prejudice clause in the Court’s directions, on which it places 
firm reliance.  As Pakistan affirmed during the First Meeting, as well as in prior 
correspondence, it considers that the Neutral Expert was not validly appointed by the World 
Bank, having regard to the prior institution of arbitral proceedings pursuant to Pakistan’s 
Request for Arbitration of 19 August 2016 (“Pakistan’s Request”).  Both for this reason and 
for others (Pakistan’s “reserved issues”), the Neutral Expert lacks competence to address all 
or some of the issues purportedly put before him by the Republic of India (“India”).  As these 
reserved issues will fall to be addressed in the Preliminary Phase on Competence scheduled by 
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the Court in its Procedural Order No 1 of 2 February 2023, Pakistan says no more about these 
matters at this stage but for one observation that is directly material to Pakistan’s proposals on 
coordination addressed below. 

 
4. Pakistan maintains and affirms its reserved issues regarding the competence of the 
Neutral Expert.  As it has made clear, however, in the interests of the integrity of the Treaty, 
and of healthy and workable bilateral relations between the Parties, Pakistan would be prepared 
to waive its reserved issues if effective modalities of cooperation and coordination could be 
put in place between the Court and the Neutral Expert to ensure that systemic issues and 
interpretations of law engaging considerations going beyond India’s Request for Neutral 
Expert Determination of 4 October 2016 (“India’s Request”) could be properly and fully 
addressed by the Court.  This is the prism through which this Statement should be viewed – an 
endeavour by Pakistan to facilitate the search for effective modalities of cooperation and 
coordination that would enable both the Court and the Neutral Expert to exercise a constructive 
and independent competence to settle the Parties’ disagreements.  Pakistan hopes that such 
modalities will be achievable, and commits to engaging constructively and in good faith to this 
end.  This said, if effective workable modalities cannot, for whatever reason, be achieved, 
Pakistan is committed, inter alia, to seeking a formal adjudication of its reserved issues 
including, as appropriate, by the Court, by the Neutral Expert, and by the International Court 
of Justice. 
 
B. Framing the issues 
 
5. Coordination between the Court and the Neutral Expert in the circumstances in 
contemplation will turn on the willingness of both mechanisms to find effective modalities of 
cooperation.  Pakistan has no doubt that such modalities can be achieved, and on the basis of 
respect for the independence of and a constructive role to be played by both mechanisms. 
 
6. To this end, coordination can and should be addressed at a number of levels. 

 
(a) Administrative coordination between Registries and Secretariats to ensure that the two 

proceedings are aligned on basic issues such as the scheduling of meetings, agendas, 
shared documents, inter-proceeding transparency, etc.  Quite apart from the tested track 
record and expertise of the Permanent Court of Arbitration (“PCA”), this is one of the 
reasons why Pakistan is proposing that the Neutral Expert appoint the PCA as Registry 
and Secretariat to his proceedings. 
 

(b) Procedural coordination between the two mechanisms to ensure that there is a division 
of competence expressly agreed between them and that they are able to engage with 
each other at a working level to ensure a shared understanding of which mechanism is 
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addressing what issues when, and an appropriate sequencing of work to ensure that the 
decision-making of the mechanisms align. 
 

(c) Substantive coordination between the two mechanisms to ensure that there is an 
alignment of outcomes in the interests of the integrity of the Treaty.  This may be 
achieved by adopting modalities to ensure that both mechanisms reach decisions on 
substantive points on which both agree and/or that the decisions of each mechanism are 
sequenced and ring-fenced such that they avoid conflict and build on the prior decisions 
of the other. 
 

7. Beyond this, a workable and effective division of competence between the Court and 
the Neutral Expert will turn on three factors: 
 
(a) the framework of Article IX of the Treaty; 
(b) the scope of competence of the Court and the Neutral Expert under Annexures G and F 

of the Treaty respectively; and 
(c) the terms of the Parties’ respective Requests. 
 
8. It is axiomatic that the role and function of the Court and the Neutral Expert must be 
rooted in the Parties’ respective Requests.  This is because the settlement of the disagreements 
of which the Court and the Neutral Expert are presumptively seised must be based on the issues 
raised in the Parties’ respective Requests, save only for any amendment to those Requests that 
may be authorised by the Court or Neutral Expert in due course. 
 
9. Article IX of the Treaty and the scope of competence of the Court and Neutral Expert 
under Annexure G and Annexure F of the Treaty are the subject of the Court’s Preliminary 
Hearing on Competence process that is now underway.  Pakistan accordingly refrains from 
addressing these issues further at this point save for purposes of contextualising what follows 
in this Statement. 

 

10. Three framing observations are pertinent. 
 

(a) Article IX(1) of the Treaty differentiates, inter alia, between (i) questions arising 
concerning the interpretation of the Treaty, (ii) questions arising concerning the 
application of the Treaty, and (iii) the existence of any fact which, if established, might 
constitute a breach of the Treaty. 
 
Having regard to this framework, a workable division of competence between the Court 
and the Neutral Expert might usefully build on this differentiation of issues such as 
would see an allocation: (i) to the Court, of questions concerning the interpretation of 
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the Treaty, (ii) to the Neutral Expert, of questions concerning the application of the 
Treaty, having regard to the Court’s prior decision on interpretation, (iii) to the 
Neutral Expert, of determinations of facts which, if established, might constitute a 
breach of the Treaty, having regard to the Court’s prior decision on interpretation, and 
(iv) to the Court, of determinations of remedies that would follow any finding of 
breach by India, having regard to the prior decision of the Neutral Expert. 
 
This decision-making framework is suggested, inter alia, by the following provisions 
of the Treaty: 
 
• Article IX(1); 
• the broader scheme of Article IX; 
• Paragraphs 1 and 2 of Annexure F; 
• Paragraph 13 of Annexure F; 
• Paragraph 2(b) of Annexure G; 
• Paragraph 28 of Annexure G; and 
• Paragraph 29 of Annexure G. 
 

(b) The competence allocated to the Neutral Expert by the Treaty, and specifically in the 
context of the present disagreement, is a Plant-specific competence that arises under 
Paragraph 1(11) of Part 1 of Annexure F of the Treaty, and in particular “[q]uestions 
arising under the provisions of … Paragraph 11 … of Annexure D”.  This is evident 
both from the express reference to Paragraph 1(11) of Annexure F in India’s Request 
and from the detailed terms of that Request. 
 
Paragraph 11 of Annexure D provides that “[i]f a question arises as to whether or not 
the design of a Plant conforms to the criteria set out in Paragraph 8, then either Party 
may proceed to have the question resolved in accordance with the provisions of Article 
IX(1) and (2)” (emphasis added).  It follows that the competence of the Neutral Expert 
under Paragraph 1(11) of Annexure F is Plant-specific and does not, and cannot, extend 
to questions of treaty interpretation of a systemic nature. 
 
This appreciation is underlined by (i) the requirements that a Neutral Expert “shall be 
a highly qualified engineer”, rather than a lawyer, (ii) Paragraph 7 of Annexure F and 
Article IX(2)(b), which expressly contemplate the possibility that a Neutral Expert may 
conclude that a matter addressed to him/her constitutes a dispute, rather than a 
difference, to be addressed through some other Article IX settlement mechanism, and 
(iii) Paragraph 13 of Annexure F, which states explicitly that matters “not within the 
competence of a Neutral Expert” shall be settled through some other Article IX 
mechanism, of which a Court is at the apex. 
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In contrast, it is evident, inter alia, from Article IX(2)(b) of the Treaty, Paragraph 11 
of Annexure D, Paragraphs 2(b), 16, 28 and 29 of Annexure G, and the settled decision 
of the Court of Arbitration in the Kishenganga proceedings,1 that the competence of a 
Court of Arbitration is unconstrained, enabling it to address both Plant-specific 
disagreements and wider issues of legal and systemic treaty interpretation and 
application, as well as questions of relief beyond a Plant-specific declaration of breach. 
 

(c) It is clear from the Treaty that, while the Neutral Expert is competent to address 
questions of “whether or not the design of a Plant conforms to the criteria set out in 
Paragraph 8 [of Annexure D]”,2 the Neutral Expert does not have a remedial 
competence.  The Neutral Expert, for example, is not allocated competence under the 
Treaty (i) to specify interim measures (cf., Paragraph 28 of Annexure G), (ii) to award 
financial compensation (see, inter alia, Paragraphs 2 and 13 of Annexure F), or (iii) to 
prescribe wider remedies, as opposed to “suggest for the consideration of the Parties … 
measures [that are] … appropriate … to implement his decision” (see Paragraph 12 of 
Annexure F).  In contrast, there is no constraint on the remedial competence of the 
Court other than that which would follow from the relevant applicable law, pursuant to 
Paragraph 29 of Annexure G. 

 
C. The Parties’ Requests  
 
11. Turning to the Parties’ respective Requests, being the touchstones for any division of 
competence between the Court and the Neutral Expert, a side-by-side examination of these 
Requests shows both the overlap and the divergence of their subject-matter.  As will be 
apparent, while there is considerable overlap between them – notably concerning the 
characterisation of the seven itemised disagreements – there is also material divergence both 
as regards the systemic framing of the issues and as regards the relief sought. 
 
12. As expressed in their Requests as they currently stand,3 there are three broad areas of 
disagreement between the Parties: (a) disagreements on systemic issues of legal interpretation 
of the Treaty, (b) Plant-specific disputes concerning the design specifications of the 
Kishenganga Hydroelectric Plant (“KHEP”) and the Ratle Hydroelectric Plant (“RHEP”), and 
(c) remedies.  Whereas each Party’s Request identifies seven areas of disagreement that go to 
design specifications of the KHEP and RHEP,4 only Pakistan’s Request frames these issues in 

 
1 Indus Waters Kishenganga Arbitration (Pakistan v India), Partial Award, (2013) XXXI RIAA 55, ¶ 470 
2 As per Paragraph 11 of Annexure D (emphasis added).  See also Paragraph 1(11) of Annexure F. 
3 This is without prejudice to an application by either Party to amend its Request, inter alia, for the reason of the 
passage of time since the Request was transmitted and developments on the ground over this period. 
4 Pakistan’s Request, ¶ 9; India’s Request, Annexure. 
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systemic, legal interpretative terms.5  In contrast, India’s Request frames the Parties’ 
disagreements in narrow terms, described as purely “technical issues”.6 

 
13. Also of considerable importance is that India’s Request implicitly limits the function 
of the Neutral Expert to the determination of the technical specifications applicable to the 
KHEP and RHEP.  As such, it ignores any issues of compliance, rectification or remedy in the 
event of a finding of a breach of the Treaty’s terms by India.  In contrast, Pakistan’s Request 
is clear and specific about the remedies that it seeks from the Court,7 including (a) interim 
measures,8 (b) injunctive relief,9 (c) declarations of systemic legal interpretation,10 and (d) 
design-specific declarations.11  Significantly, only the last category of the remedies sought by 
Pakistan would come within the scope of the decision-making competence of the Neutral 
Expert, and even then, only insofar as the KHEP and RHEP are concerned. 
 
14. Any framework for coordination between the Court and the Neutral Expert would need 
to be sensitive to these issues. 
 
D. A structural approach to coordination and the division of competence  

 
15. Drawing on the preceding, Pakistan proposes that a workable division of competence 
between the Court and the Neutral Expert in structural terms would sensibly be based on a 
sequential exercise of functions by the Court and the Neutral Expert as follows: 

 
First, the Court would address questions of Treaty interpretation arising from the 
Parties’ respective Requests. 
 
Second, the Neutral Expert would thereafter address the application of the 
Court’s interpretative rulings to the Parties’ disagreements concerning the design 
specifications of the KHEP and the RHEP.  A necessary element of this 
determination would be an assessment of whether aspects of India’s design of the 
KHEP or the RHEP, and its operation of the KHEP, were in breach of the terms 
of the Treaty, as construed authoritatively by the Court.  
 

 
5 See, for example, Pakistan’s Request, at ¶¶ 3–5, 7–8 and 32. 
6 India’s Request, inter alia, at ¶ 11. 
7 This is without prejudice to other remedies that Pakistan may seek in due course, subject to permission to amend 
its Request. 
8 Pakistan’s Request, ¶¶ 12 and 90. 
9 Ibid, ¶¶ 91(c), 91(e), 92(b), 92(d), 93(b), 94(b), 95(b), 96(b) and 97(b). 
10 Ibid, ¶¶ 91(a), 91(f), 93(c), 94(c), 95(c) and 96(c). 
11 Ibid, ¶¶ 91(b), 91(d), 92(a), 92(c), 93(a), 94(a), 95(a), 96(a) and 97(a). 
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Third, in the event of a finding of breach of the Treaty in respect of the KHEP 
and/or RHEP design specifications or operation, the Court would address the 
appropriate remedies. 
 

16. A division of competence of this kind would both allocate to the Court and the Neutral 
Expert appropriate areas of responsibility and avoid them arriving at inconsistent decisions 
with respect to the same or related matters. 
 
E. Coordination and the division of competence in substantive terms 
 
17. The preceding analysis addresses the issue of coordination between the Court and the 
Neutral Expert in structural terms, having regard to the competence of each mechanism under 
the Treaty and the disagreements of the Parties, broadly construed, in their respective Requests.  
Building on this approach, Pakistan considers that it may further assist the Court and the 
Neutral Expert to have a clearer sense of the division between the Parties in substantive terms. 
 
18. Although crystallised in the immediate context of the KHEP and RHEP, the issue 
between the Parties, broadly formulated, is one of disputed treaty interpretation centred on 
Paragraph 8 of Annexure D of the Treaty, although drawing in other provisions of the Treaty 
as well which are necessary to properly contextualise Paragraph 8.  This legal, interpretative 
function, which goes beyond Plant-specific differences, can only be performed by the Court.  
Once the relevant terms of Paragraph 8 have been construed by the Court, however, they could 
thereafter be applied in a technical sense by the Neutral Expert to the specifics of the KHEP 
and the RHEP. 
 
19. As noted above, the Parties’ systemic dispute is clearly set out in Pakistan’s Request.  
Pakistan notes, for example, that “[i]n addition to the KHEP and the RHEP, India is planning 
to design and construct many additional Run-of-River Plants on the Western Rivers … using 
the same approach employed at the KHEP and the RHEP”.12  As this makes plain, Pakistan is 
not simply concerned with the design specifications of the KHEP and the RHEP but is even 
more acutely concerned with the design approach that would follow in respect of the many tens 
of additional Plants that India has in active contemplation.  In consequence, what Pakistan 
requested from the Court was not simply a narrow determinations as to whether the KHEP and 
RHEP were consistent with Annexure D of the Treaty, but rather a determination of “principles 
[that] will apply not only to the KHEP and RHEP, but also erga omnes to future Run-of-River 
Plants” constructed by India on the Western Rivers.13  In keeping with this, Pakistan framed 
its request for relief not just in terms of the KHEP and RHEP but in terms of any other Plant 

 
12 Ibid, ¶ 32. 
13 Ibid, ¶ 5.  
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that India designed or constructed on the Western Rivers.14  In contrast, India’s Request was 
confined to KHEP and RHEP “technical issues”.  It made no request for wider interpretation 
of the Treaty,15 nor could it have done, given the limitations of the competence of a Neutral 
Expert. 
 
20. Other documents show the genesis of the wider legal dispute that the duelling dispute 
settlement mechanisms presently mask.  In the broadest terms, Pakistan and India disagree with 
the extent to which non-Treaty-based design and operational practices in Plant construction 
can be used to augment the plain words of the Treaty and the technical restrictions it places on 
Plant design.  Pakistan relies on the approach of the Kishenganga Court of Arbitration.16  India 
relies on the Baglihar Determination.17 

 

21. Significantly, the different approaches from these two decisions would produce 
materially divergent outcomes in practice on the Western Rivers (and, consequently, for 
Pakistan).  So, for example, the Baglihar Determination, citing “the current level of scientific 
and technical knowledge”, held that the sediment management technique known as drawdown 
flushing was permitted under the Treaty.18  In contrast, the Kishenganga Court, which 
succeeded the Baglihar Determination, while holding that the latter remained in place with 
respect to the Baglihar Plant,19 disagreed with the Baglihar analysis.  Noting that “it is not for 
the Court to apply ‘best practices’ in resolving this dispute”, the Court found that “the Treaty 
restraints on the construction and operation by India of reservoirs” are “a regulatory factor” in 
Plant design, such that the Treaty prohibited drawdown flushing.20 
 
22. In the present case, the Parties’ disagreement over this systemic question of Treaty 
interpretation manifests most prominently, although not solely, in their dispute over pondage 
(and wider storage limits) on the Western Rivers, which remains a critical point of contention 
between the Parties.  Both the Kishenganga Partial Award21 and Pakistan’s independent review 
of the travaux préparatoires of the Treaty show that the question of storage limits in particular 
was a key point of contention between the Parties. 

 

23. In addition to the key issue of pondage, as both Parties’ Requests make clear, the Parties 
are also divided over the interpretation and application of other elements of Paragraph 8 of 
Annexure D of the Treaty – addressing design and operational practices in Plant construction 

 
14 Ibid, ¶¶ 91(a), 91(f), 93(c), 94(c), 95(c), 96(c).  The question of the freeboard on the RHEP was, however, 
confined to the RHEP only: ibid, ¶ 97. 
15 India’s Request, Annexure. 
16 See, for example, Letter No. WT(132)/(7531-A)/PCIW dated 25 February 2016, ¶ 5. (Appendix 1)  
17 See, for example, Letter No. Y-11017/2/2015-IT/2155 dated 21 August 2015, ¶ 9. (Appendix 2) 
18 Baglihar Determination (Pakistan v India), Indus Waters Treaty, Neutral Expert Determination, 12 February 
2007, §5.5.3. 
19 Indus Waters Kishenganga Arbitration (Pakistan v India), Partial Award, (2013) XXXI RIAA 55, ¶ 470. 
20 Ibid, ¶ 522. 
21 Ibid, ¶ 504. 
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concerning submerged power intakes, low-level sediment outlets, gated spillways for flood 
control, and freeboards. 

 
24. These disputes caused Pakistan’s Commissioner for Indus Waters to consider that “the 
issues over the [KHEP] and [RHEP] are substantially, if not predominantly, legal in nature” 
and “present legal questions of Treaty interpretation that will inevitably recur as India proceeds 
with other [hydroelectric] projects on the Western Rivers”.  He accordingly considered that the 
empanelment of a Court of Arbitration was the only appropriate means of resolving the wider 
dispute.22 
 
F. Phase I – What issues presently before the Court and the Neutral Expert might be 
addressed by the Court? 
 
25. In light of the foregoing, Pakistan proposes that, looked at in substantive terms, a 
workable division of competence between the Court and the Neutral Expert would see the 
Court address questions concerning the systemic interpretation of the Plant design criteria set 
out in Annexure D – and, in particular, in Paragraph 8 thereof – by way of a partial award. 
 
26. The overarching systemic dispute that has emerged between the Parties concerns the 
extent to which the Treaty limits the storage of water by India on the Western Rivers and 
constrains the design specifications of key features of run-of-river hydroelectric Plants.  At 
bottom, and as Pakistan’s Request makes clear,23 all disputes presently between the Parties 
come back to these questions, and the extent to which plants like the KHEP and the RHEP 
allow India to control more of that water than the Treaty permits, at odds with the fundamental 
“let flow” obligation with respect to the Western Rivers in Articles III(1) and (2) of the Treaty. 

 
27. Each of the technical questions that have been raised concerning the KHEP and the 
RHEP are therefore dependent on an antecedent question of systemic Treaty interpretation, 
which can be answered only by the Court, namely: 
 

COA1: Pakistan and India disagree with the extent to which non-Treaty-based 
design and operational practices in Plant construction can be used to augment the 
plain words of the Treaty and the technical restrictions it places on Plant design.  
Having regard to the rights and duties of the Parties under the Treaty – in 
particular, under Article III and Annexure D thereof – to what extent can non-
Treaty-based design and operational practices be taken into account for purposes 
of interpreting the technical requirements set out in Paragraph 8 of Annexure D? 

 
22 Letter No. WT(132)/(7531-A)/PCIW dated 25 February 2016, ¶¶ 5, 7. (Appendix 1)  See also ibid, Annexure, 
setting out the precise issues to be submitted to arbitration by reference to the specifics of the KHEP and RHEP 
but also the wider principles to be determined on a systemic basis. 
23 Pakistan’s Request, ¶¶ 2–5, 8, 33–41, 44, 51–52, 55, 67–71, 78–82, 86–88.   
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28. With the overarching interpretive scheme of Paragraph 8 of Annexure D established, 
the Court could then move to resolve specific, but no less systemic, issues in dispute between 
the Parties.  The headline question concerns pondage, a critical input that determines the 
amount of water that India is allowed to store in the operating pool of a Plant constructed in 
accordance with Annexure D.  The Parties’ respective approaches to calculating this critical 
figure differ considerably.24  Beyond the issue of pondage, however, the interpretation of key 
provisions going to design and operational practices in Plant construction are also critical, 
concerning submerged power intakes, low-level sediment outlets, gated spillways for flood 
control, and freeboards. 
 
29. This appreciation leads to the following questions that only the Court would be 
competent to address on a Treaty-wide basis: 
 

COA2: Having regard to Paragraph 8(c) of Annexure D, as well as the other 
elements of that Annexure, what is to be taken into account for the purposes of 
calculating maximum pondage for a particular Plant under the Treaty, and what 
is to be excluded?  
 
COA3: Having regard to Paragraph 8(f) of Annexure D, as well as the other 
elements of that Annexure, what is to be taken into account for the purposes of 
designing submerged power intakes for a particular Plant under the Treaty, and 
what is to be excluded? 
 
COA4: Having regard to Paragraph 8(d) of Annexure D, as well as the other 
elements of that Annexure, what is to be taken into account for the purposes of 
designing low-level sediment outlets for a particular Plant under the Treaty, and 
what is to be excluded? 
 
COA5: Having regard to Paragraph 8(e) of Annexure D, as well as the other 
elements of that Annexure, what is to be taken into account for the purposes of 
designing gated spillways for flood control for a particular Plant under the Treaty, 
and what is to be excluded? 
 
COA6: Having regard to Paragraph 8(a) of Annexure D, as well as the other 
elements of that Annexure, what is to be taken into account for the purposes of 
designing the freeboard for a particular Plant under the Treaty, and what is to be 
excluded? 

 
24 For Pakistan’s approach, see: Pakistan’s Request, ¶ 47.  For India’s approach, see, for example, Letter No. Y-
11017/2/2015-IT/2177 dated 1 March 2016 (Appendix 3); India’s Request, Annexure, ¶¶ A.i, B.ii.   
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30. Beyond these specific questions, which go to the heart of the Parties’ dispute, Pakistan 
recognises that the Court may identify other questions of legal interpretation of the Treaty, that 
go to its systemic application, as it considers Pakistan’s Request.  If so, having regard to 
Pakistan’s structural proposal for coordination and division of competence set out above, the 
Court should proceed to address those additional questions. 
 
31. Pakistan is cognisant that, while addressing these interpretative questions, the Court 
may identify technical matters concerning the application of Annexure D to the specific 
situations of the KHEP and the RHEP.  In keeping with the proposed broad division of 
competence set out above, Pakistan proposes that, where such matters are identified by the 
Court, they should be deferred for subsequent determination by the Neutral Expert, along with 
the questions set out below. 
 
G. Phase II – What issues presently before the Court and the Neutral Expert might 
be addressed by the Neutral Expert? 
 
32. In the light of the Court’s response to the interpretative questions addressed above, the 
baton would pass to the Neutral Expert, who would then be in a position to apply the Court’s 
interpretation to the specific situations of the KHEP and the RHEP.  To that end, the Neutral 
Expert would consider the following question with respect to the KHEP: 
 

NE1: By reference to the Court’s interpretative rulings in response to COA1–6, 
does India’s design and operation of the KHEP comply with the requirements of 
Article III and Paragraph 8 of Annexure D of the Treaty, particularly insofar as 
it concerns: 

(a) the calculation of pondage; 
(b) the placement of power intakes; 
(c) the size and placement of outlets; and  
(d) the placement of the spillway gates? 

 
33. Applying the same interpretation, the Neutral Expert would also consider the following 
question with respect to the RHEP: 
 

NE2: By reference to the Court interpretative rulings in response to COA 1–6, 
does India’s design of the RHEP comply with the requirements of Article III and 
Paragraph 8 of Annexure D of the Treaty, particularly insofar as it concerns: 

(a) the calculation of pondage; 
(b) the placement of power intakes; 
(c) the size and placement of outlets;  
(d) the placement of the spillway gates; and 
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(e) freeboard height? 
  

34. Pakistan is cognisant that, as anticipated at Article IX(2)(b) of the Treaty, in the course 
of considering the technical matters before him, the Neutral Expert may identify legal or 
systemic issues that fall outside his competence or that he may reach the view that certain 
questions should be considered as “disputes” that should be addressed in accordance with 
Article IX(3)–(5) of the Treaty.  If this occurs, such questions should be deferred or referred 
for decision by the Court – either once the Neutral Expert has addressed the Plant-specific 
technical questions just noted or, if the Neutral Expert would not be in a position to address the 
Plant-specific technical questions of which he was seised without the interpretative guidance 
of the Court, by the Court immediately in the form of a further partial award. 
 
H. Phase III – Remedies 
 
35. As noted above, Pakistan’s request for relief is considerably broader than relief 
associated simply with the KHEP or the RHEP.  In particular, and to the extent that there would 
be a finding that the design and operation of the KHEP and/or the design of the RHEP are 
inconsistent with Paragraph 8 of Annexure D or other provisions in the Treaty, Pakistan has 
requested the Court to prescribe both declaratory and injunctive relief prohibiting India from 
constructing other Plants of similar design elsewhere on the Western Rivers.25  Given that the 
Neutral Expert’s competence is Plant-specific,26 such that he could not grant the relief sought 
by Pakistan, the settlement of the dispute between the Parties would require the Court to 
address in a final award any issues of remedies that may arise. 
 
I. Timing and sequencing 
 
36. The proposed sequencing of the work of the Court and the Neutral Expert is addressed 
above.  Pakistan anticipates that interpretative issues with which the Court would be faced in 
Phase I above could be addressed relatively quickly.  As they concern solely matters of legal 
interpretation, they would not require the presentation of considerable evidence in respect of 
particular Plants, and could be addressed without the need for a site visit to the KHEP or RHEP, 
even if a site visit would be beneficial.  Indeed, from a familiarisation perspective, to enable 
the Members of the Court to better understand the working of Himalayan run-of-river Plants, 
a familiarisation visit to such a Plant in Pakistan may serve equally well. 
 
37. While the Neutral Expert could decide simply to await the Court’s Phase I partial 
award, other possible approaches are also apparent.  The Neutral Expert might, for example, 
observe the work of the Court, which would facilitate his understanding of the interpretative 

 
25 Pakistan’s Request, ¶¶ 91(a), 93(c), 94(c), 95(c) and 96(c).   
26 Indus Waters Kishenganga Arbitration (Pakistan v India), Partial Award, (2013) XXXI RIAA 55, ¶ 470. 
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guidance which he would thereafter be charged with applying.  Pakistan would welcome such 
an approach.  Additionally or alternatively, the Neutral Expert could use the Phase I period to 
collect evidence specific to the KHEP and RHEP – for example by undertaking site visits to 
those Plants and consulting with the Parties as to the evidence that he requires to fulfil his 
mandate. 
 
J. Concluding observations 

 
38. Coordination and cooperation between the Court and the Neutral Expert, on the basis 
of workable and effective modalities at the administrative, procedural and substantive level, 
will be essential if the integrity of the Treaty is to be maintained and reinforced, not just for the 
disagreements between the Parties currently in view but for purposes of heading off other 
disputes to come.  In contemplating how to address the imperative of coordination and 
cooperation, both the Court and the Neutral Expert ought properly to have regard to the pivotal 
role that the Treaty has played in the peaceful relations between the Parties since 1960.  The 
allocation of water by, and of the rights and responsibilities of the Parties under, the Treaty is 
closely analogous to the settlement that comes with a peace treaty that brings active hostilities 
to an end.  The risks associated with parallel Article IX mechanisms are too high to leave 
simply to an untamed running of the gauntlet by duelling proceedings that are untethered from 
each other, particularly in circumstances in which, as is so far plainly, and regrettably, apparent, 
one of the Parties to the Treaty is intent on pursuing a non-cooperative posture.  
 
 
 
 
 
 

AHMAD IRFAN ASLAM 
Agent | Islamic Republic of Pakistan 

 
23 February 2023 
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APPENDIX 1 
Letter from the Pakistan Commissioner for Indus Waters, 25 February 2016 

No. WT(132)/(7531-A)/PCIW 
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APPENDIX 2 
Letter from the Indian Commissioner for Indus Waters, 21 August 2015 

No. Y-11017/2/2015-IT/2155 
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APPENDIX 3 
Letter from the Indian Commissioner for Indus Waters, 1 March 2016 

No. Y-11017/2/2015-IT/2177 
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