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SUMMARY OF THE MAIN FACTS

THE PARTIES

The Claimant

The Claimant, Chemtura Corporation, is a corporation established under the laws of

the State of Delaware with its head office at Middiebury, Connecticut.

The Claimant is represented in this arbitration by
e Gregory O. Somers, Benjamin P. Bedard, Alison FitzGerald and Renée
Thériault; Ogilvy Renault LLP; 45 O'Connor Street; Suite 1500; Ottawa, Ontario
K1P 1A4; Canada.

The Respondent

The Respondent is the Government of Canada.

The Respondent is represented in this arbitration by
¢ Meg Kinnear (until 8 December 2008). Christophe Douaire de Bondy, Ms. Sylvie
Tabet, Mr. Stephen Kurelek, Ms. Yasmin Shaker, Ms. Christina Beharry, Ms.
Carolyn Elliott-Magwood, Mr. Mark Luz, Ms. Celine Levesque; Trade Law
Bureau (JLT); Government of Canada; Lester B. Pearson Building, Fir. C7; 125

Sussex Drive; Ottawa ON K1A 0G2; Canada.

BACKGROUND FACTS

The following summary is meant to give a general overview of the present dispute. It
does not claim to include all factual aspects which will later turn out to be of relevance,
particularly as they emerged from the extensive testimony of witnesses and experts at
the hearing. The latter will be discussed, as far as relevant, in the context of the

Tribunal's analysis of the disputed issues.



Background

Lindane is a pesticide that was first registered on the Canadian market in 1938 (Mem.,
para. 41; C-Mem., para. 24). In 1979-1980, Uniroyal Canada' developed and

registered a flowable version of lindane (Vitavax rs Flowable) (Mem., para. 41; C-

Mem., para. 48).

Lindane-based products were used notably on canola (Mem., para. 10; C-Mem., para.

49). The use of lindane on canola was not approved in the United States (Mem., para.

53; C-Mem., para. 39) and, therefore, lindane-based products could not be sold or

distributed (including through importation) in the United States as a seed treatment for

canola (Exh. B-9).

As a result of the risks associated with the use of lindane, many steps have been taken

to restrict the use of lindane on an international level in the last decades (C-Mem.

para. 34).

Crop protection products in Canada are regulated by the Pest Control Products Act
("PCPA") and the Pest Control Products Regulations (the "Regulations") (Ann. R-1, R-
2)4Mem., para. 11; C-Mem., para. 19). Subsection 5(1) of the PCPA provides that "[n]o

person shall sell in or import into Canada any control product unless the product (a)

has been registered as prescribed; (b) conforms to prescribed standards; and (c) is
packaged and labelled as prescribed". Subsection 5(2) of the PCPA provided that "[n]o

person shall export out of Canada, or send or convey from one province to another any

The following clarifications regarding the Claimant (C.-Mem., tab D) may be useful. Uniroyal
Canada Co./Cie ("Uniroyal Canada") was an indirect, wholly-owned subsidiary of Uniroyal
Chemical Company ("Unirayal"), which was bought in August 1996 by Crompton & Knowles,
later renamed Crompton Corporation ("Crompton”). Prior to 1989, Uniroyal Canada sold directly
to Canadian wholesalers and distributors. From 1989 onwards, Uniroyal Canada began to sell
through "Gustafson”, an unincorporated business of Uniroyal Canada (from November 1998 to
March 2004, Gustafson operated as a partnership "Gustafson Partnership”, which is to be
distinguished from Gustafson incorporated, a wholly owned subsidiary of Uniroyal Chemical
Corporation and later of Crompton & Knowles. In November 1998 Bayer Corporation bought
50% of Gustafson Incorporated. The latter then became Gustafson LL.C., and a wholly owned
subsidiary of Bayer Corporation in March 2004). After January 24, 2001, Uniroyal Canada took
the name of Crompton Co./Cie ("Crompton Canada"}. Shortly after Crompton changed its name
to Chemtura Corporation ("Chemtura") in July 2005, Crompton Canada also changed its name
to Chemtura Canada Co./Cie ("Chemtura Canada") in April 2006. The Claimant is Chemtura
{formerly Crompton). In this award, the Tribunal will refer indistinctly to the "Claimant”, except in
those cases where it deems it necessary to be more specific.

Mention is made that the PCPA was in force from 1997 to 13 October 2004 and the Regulations
from 16 April 1997 to 27 August 2001. See Mem. Ann. A, to the effect that the PCPA was
repealed and replaced by new legislation in 2006 but that the events that gave rise to this claim
occurred prior to the entry into force of the new legislation. See also C-Mem. p.10, footnote 6.
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prescribed control product unless the product was manufactured in an establishment
that (a) complied with prescribed conditions; and (b) was registered and operated as

prescribed."

The Pest Management Regulatory Agency ("PMRA"), established in April 1995, is the
federal agency responsible for the regulation of pest control products in Canada. Its
primary objective is to prevent unacceptable risks to people and the environment from

the use of pest control products (Ann. R-1, R-29) and to ensure that only those pest

control products that are determined to be of acceptable value are approved for use in
Canada (Ann. R-11).

The origin of the present dispute

On 17 September 1997, the U.S. Environmental Protection Agency ("EPA") was
contacted by Mr. E. L. Moore, Executive Vice President of Gustafson Incorporated®,
regarding the lawfulness of importation into the United States of certain products,
including lindane (Exh. B-2; Mem., para. 62; C-Mem., para. 61; Ann. A).

On 12 January 1998, the EPA wrote in response to Mr. Moore's letter that it was illegal
to import canola seeds treated with unregistered pesticides under the Federal
Insecticide Fungicide and Rodenticide Act ("FIFRA") (Exh. B-3: Mem., para. 62; C-
Mem., para. 63; Ann. B).

On 12 March 1998, the EPA announced that it would allow U.S. farmers to continue to
import lindane-treated canola seed from Canada only until 1 June 1998 (C-Mem., para.
73; Exh. TZ-8).

At the time, the Claimant was one of four registrants in Canada of findane-based

pesticides (Mem., para. 101; C-Mem., para. 44).

3

Gustafson was at the time the Claimant's wholly-owned subsidiary (Mem., p. 20 footnote 52; C-
Mem., p. 28).




15.

16.

17.

18.

The Withdrawal Agreement*

On 28 October 1998, the Claimant and other registrants of canola seed protectants
were reportedly contacted by the Canadian Canola Growers Association (the "CCGA")
and the Canola Council of Canada (the "CCC"), two national industry groups, regarding
an expressed concern over the threat of potential trade restrictions and negative
controversy related to seed protectants used in the production of canola. As a
response to this threat, both the CCGA and CCC requested that all registrants of
canola seed protectants participate in a plan to voluntarily remove canola from the

registered uses of lindane-containing products (Exh. R-16).

On 26 November 1998, the CCGA informed the PMRA that the four registrants of seed
treatments containing lindane had agreed to voluntarily remove canola/rapeseed
claims from labels of registered canola seed treatments containing lindane by 31
December 1999 and that commercial stocks of products containing lindane for use on
canola and lindane treated canola seed could not be used after 1 July 2001 (Exh. B-
12).

On 2 December 1998, Canada and the United States entered into a Record of
Understanding regarding areas of agricultural trade (the "ROU") (Exh. B-13; Mem.

para. 74; C-Mem., para. 100). The ROU contains inter alia the following language:

Canadian canola growers have requested Canadian registrants to agree voluntarily to
remove canola/rapeseed claims from labels of registered canola seed treatments
containing lindane by December 31, 1999. All commercial stocks [of pesticide]
containing lindane for use on canola and lindane treated canola seed would not be
used after July 1, 2001. This is contingent on registrants requesting voluntary
removal. EPA, PMRA, growers and registrants will continue to work together to
facilitate access to replacement products” (Mem., para. 75; C-Mem., para. 100).

On 17 December 1998, the Claimant confirmed its agreement to voluntarily remove
canola from the product labels of its seed protectants that contained lindane insecticide
by the end of 1999 subject to a number of provisions, including inter alia that (i) all
other registrants of products used to treat canola that contain lindane also agree to
voluntarily withdraw canola from their product labels by the end of 1999, (ii) the PMRA

approve the registrations of "Gaucho 75ST" and "Gaucho 480" for use on canola for

The Claimant refers to the "Conditional Withdrawal Agreement” (the "CWA") whereas the
Respondent uses the term "Voluntary Withdrawal Agreement” (the "VWA"). The Tribunal will
use the term "Withdrawal Agreement”.

10
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planting in Canada at least six months prior to the withdrawal of canola from the Iabels
of the affected lindane-based seed treatments, (iii) that several registrations be issued,
including a "lindane substitution" product by 1 July 1999, and that (iv) if a tolerance
were to be established in the U.S. for lindane in canola prior to the end of 1999,
thereby removing the potential threat to trade, the Claimant would reconsider its offer to

voluntarily remove canola from the labels of its lindane based products (Exh. B-14).

On 2 March 1999, the Claimant stated that it would not voluntarily withdraw
canola/rapeseed from the labels of its seed treatments that contain lindane unless it
had suitable alternative products registered to replace them (Exh. B-16). The PMRA
responded on 25 March 1999, stating that, although the Withdrawal Agreement did not
promise registration of replacements for lindane seed treatments for Canada, it was

committed to working with growers and registrants to facilitate access to alternatives

(Exh. B-17)%.

In the course of 1998 and 1999, letters were exchanged between the Claimant and the
PMRA regarding the conditions under which the former would agree to withdraw canola

use from its lindane registrations (Ingulli Statement. para. 43; Mem. Para. 81). The

Claimant has argued that some of the final conditions agreed with the PMRA were
embodied in the exchange of letters of 27 and 28 October 1999 between the Claimant
and the PMRA, which agreement was within the discretionary mandate of the PMRA

(PHB _Cl., para. 75). This issue is disputed and will be discussed, as relevant, in the

Tribunal's analysis of the Claimant's specific claims.

The Special Review

On 15 March 1999, the PMRA announced a Special Review of Pest Control Products
Containing Lindane ("Special Review") under Section 19 of the Regulations (Exh. B-17,

Mem, para. 141; C-Mem, para. 278). In its announcement, the PMRA specified that

"[tlhe scope of issues surrounding Lindane is potentially broad" (Mem., para. 141; C-

Mem., para. 318). An update on the Special Review of lindane and on the status of

lindane registrations was provided on 5 April 2002 (Exh. B-62).

See Exh. B-18 for the Claimant's attempt to defer the Withdrawal Agreement untit 31 December
2000. See also Exh. B-19 where the Claimant specified that in the event that the PMRA
determined that lindane was safe to be used on canola as a seed treatment or that the U.S.
EPA should issue a canola tolerance or determine that lindane was exempt from requiring a
tolerance in canola, the Claimant reserved the right to resume manufacturing of lindane
products for use on canola. See further Exh. B-20.

11
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According to the Claimant, on 28 October 1999, a Withdrawal Agreement was entered
into between the Claimant and the PMRA (Mem. p. 212). As already noted, this is a

disputed fact to which the Tribunal will revert.

On 31 December 1999, the Claimant ceased manufacture of lindane products for

canola use in Canada and canola use was removed from its labels (Mem. p. 212).

In November 2000, a meeting was held between the PMRA and canola growers and
seed treaters during which the enforcement policies of the PMRA were discussed

among other topics (Mem, para. 118; C-Mem, para. 196-197).

Issues of fairness in the conduct of the Special Review by the PMRA arose (Exh. A-4

p.14) and, as of 4 April 2001, the Claimant began the first of a series of Federal Court
applications for judicial review (Mem. Ann. B, p.212: C-Mem., para. 208: Ann. R-54).

On 8 May 2001, the Claimant filed a request with the PMRA for reinstatement of canola
use on its lindane labels (Exh. B-53; Mem., para. 149; C-Mem., para. 213). The PMRA
replied on 29 May 2001 that it believed that "the conditions under which [Crompton

Canada] can properly require reinstatement to its lindane product registrations of the
canola/rapeseed use have not yet been met and that to grant your request at this time

would not be consistent with the terms of the voluntary agreement” (Exh. B-55; Mem.,

para. 1560; C-Mem., para. 217). The Claimant challenged this refusal before the Federal
Court of Canada (Mem., Ann. B, p. 212: C-Mem., para. 219).

The Special Review was expected to be completed by December 2000 (Exh. A4 p.2:
Mem., para. 143; C-Mem., para. 334). Completion was, however, delayed until October
2001 (Exh. A4 p.2, Exh. B-60).

On 26 October 2001, the PMRA released its Occupational Exposure Assessment on
lindane (Exh. B-55; Mem., para, 152).

On 30 October and 5 November 2001, the PMRA announced that it had completed the
Special Review and that it had formed the view that the risk assessment findings
warranted regulatory action by way of suspension or termination of lindane

registrations (Exh. A-4, para. 7).

12



30.

31.

32.

33.

34.

35.

36.

The termination of the registrations

On 19 December 2001, the PMRA, considering that there remained significant
concerns regarding the adequacy of the margin of exposure for workers during seed
treatment and handiing of treated seed both on-farm and in commercial seed treatment
facilities, determined that termination of lindane products was warranted and could be
effected through phase-out by suspension of registrations or voluntary discontinuation

(Exh. B-56, B-57). If the Claimant chose to voluntarily discontinue the sale of its

products, a letter of discontinuation was to be submitted to the PMRA within a specific
time-limit (Exh. B-57; B-59).

On 28 December 2001, the Claimant discontinued its pending application against the
Minister of Health (the "Minister") and the Minister of Agriculture and Agri-Food (Ann.
R-72).

At the beginning of 2002, in a letter of 11 February and on the basis of the results of
the Special Review of pest control products containing lindane, the PMRA informed the
Claimant that the five registrations mentioned therein had to be terminated through
suspension, on the ground that the safety of the control products was no longer
acceptable (Mem, p. 85; C.-Mem., p. 134; Ann. R-307; Exh. B-59).

On the same day, the PMRA also informed the Claimant that it had completed the
Special Review of pest control products containing lindane under Section 19 of the
Regulations (Exh. B-60).

On 21 February 2002, the PMRA advised the Claimant that its remaining registrations
for lindane products were terminated through suspension (Exh. A-4 p. 2; Mem., para.
163; C-Mem., para. 364).

The Board of Review

By letters of 18 February and 14 March 2002 to the Minister, the Claimant requested
the establishment of a Review Board (Exh. WS-64, WS-65; Mem., para. 259; C-Mem.,

para. 371).

The Minister replied on 6 May 2002 that the Claimant's request for review had been
referred to the PMRA for appropriate action (Mem., para. 261; C-Mem., para. 373).

13
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38.

39.

40.

41.

On 3 June 2002, the Claimant expressed to the Minister its concerns about this referral

(Mem., para. 262; C-Mem., para. 373). Without waiting for a response from the

Minister, on 12 June 2002, the Claimant brought an application before the Federal
Court of Canada challenging the Minister's decision to refer the review request to the
PMRA (Mem., para. 263; C-Mem., para. 374).

On 22 October 2003, the Minister informed the Claimant that a Lindane Board of
Review (the "Board of Review") had been established (Mem. Annex. B; C-Mem., para.
381).

The Board of Review began its work in May 2004 (Exh. A-4 p.2: Mem., para. 263; C-
Mem., para. 383). Pursuant to Section 24 of the Regulations (C.R.C. ¢.1253), it was
given the mandate by the Minister to review the decisions made by the PMRA on 11
and 21 February 2002 and on 8 September 2003 to the effect that the occupational
health risks associated with the use of lindane products were not acceptable (Ann. R-
125).

The Board of Review released its Report on 17 August 2005 (Mem., para. 273; C-

Mem., para. 396). Regarding the process of the Special Review, the Board of Review

recommended that the PMRA reconsider potential opportunities for mitigating its
concern for health related issues associated with the use of lindane. It further
recommended that during its deliberations, the PMRA should seek and consider input
from the Claimant as well as from other interested parties (Exh. A-4 p.51). The Board
of Review also stated certain conclusions regarding toxicological issues and
recommended that the Minister direct the PMRA to consult with the Claimant in order to
take into account any available mitigation measures and to consider the possibility of a
mitigation strategy that might result in labels and practices for use acceptable to the
PMRA (Exh. A-4, pp. 50-55).

The Re-evaluation process

Following the Report of the Board of Review, the PMRA launched a re-evaluation
process and asked the registrants of affected lindane products to submit data or
information that could be useful in conducting such a re-evaluation (Exh. JW-37).
During March and April 20086, five registrants, including the Claimant, asked for further
information regarding the process as well as for an extension of the deadline to submit
their reply (Exh. JW-47, JW-48, JW-49, JW-50, JW-51).

14
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43.

44.

45.

On 26 April 2006, the PMRA issued a public Information Note outlining the actions
contemplated to implement the recommendations of the Board of Review (Exh. JW-
43). On 28 April 2006, the then re-evaluation coordinator, Marisa Romano, wrote an
email to the affected lindane registrants extending the deadline for submission of
information to 31 July 2006 (Exh. JW-52). In a subsequent email, Ms. Romano further
specified that the PMRA had started a review of its policy concerning the use of
uncertainty and safety factors in risk assessment before the issuance of the Report of
the Board of Review, and noted that such review would include public and stakeholder
consultation (Exh. JW-55).

Throughout the process, the Claimant submitted information in three instalments. First,
on 14 July 2006, the Claimant gave the PMRA access to certain studies and data,
including those submitted to the EPA (Exh. JW-56; Exh. R-310). Second, on 21 July

2006, the Claimant submitted further information, including a report on lindane risk

mitigation. The Claimant noted that it had "a new occupational exposure study for on-
farm seed treating in progress" that would be available in the first quarter of 2007 (Exh.
JW-57). Third, on 4 August 20086, the Claimant filed another instalment of studies on

lindane as well as a list of studies still outstanding (Exh. JW-60).

During the last months of 2006, the PMRA prepared the schedule of the review and
granted a number of extensions to the Claimant for the submission of the new

occupational exposure study for on-farm seed treating (Exh. JW-63, JW-65, JW-68).

The occupational exposure study was received in the first half of March 2007 (Exh. JW-
69). Throughout 2007, the PMRA prepared a first draft Re-evaluation Note (the "REN")

which, was circulated internally for comments in December of that year (Exh. JW-77

JW-80). The draft was then adjusted to incorporate the ongoing results of the review of
uncertainty and safety factors and circulated to affected registrants between the end of
April and the beginning of May 2008 for additional comments (Exh. JW-83, JW-84, JW-
85, JW-86, JW-87, JW-88, JW-89, JW-90, JW-91, JW-92). The draft REN reached

similar conclusions as the Special Review on the risks presented by lindane.

An exchange of letters followed. The Claimant commented on the draft REN in a letter
of 27 June 2008 (Exh. JW-95), noting inter alia that the uncertainty factors used in the
draft REN were in contrast with the findings of the EPA and the Board of Review, and
that the PMRA had proceeded without dialog on the exposure study and the potential
for occupational risk mitigation measures available. It asked for further consultations.

The PMRA replied to the Claimant's letter on 6 August 2008, rejecting the Claimant's

15



46.

47.

48.

49.

contentions as to the absence of dialog, specifying the opportunities given the Claimant
to submit information, and offering a further opportunity (Exh. JW-97). The Claimant
replied requesting a meeting with the PMRA staff to discuss the interpretation of the
worker exposure study already submitted (Exh. JW-98). On 30 September 2008, noting
that the Claimant had not availed itself of the opportunity to submit further information,
the PMRA completed its response to the Claimant's comments addressing at length
the different issues raised by the Claimant in its letter of 27 June 2008 (Exh. JW-99).
Thereafter, a meeting was organized between representatives of the Claimant and

PMRA officials in the presence of counsel to both Parties in this arbitration.

The situation in the United States

On 31 July 2002, the EPA issued the Re-registration Eligibility Decision (the "RED") on
findane (Ann. R-34; Mem., para. 294: C-Mem., para. 455). The EPA decided to "revoke

all existing lindane tolerances because all lindane products for which the tolerances

were originally established have been cancelled" (Ann. R-34).

In July 2006, an Addendum to the 2002 RED was established (Exh. C-2). It addressed
the issue whether pesticide products containing the active ingredient lindane were
eligible for re-registration under the FIFRA and whether existing tolerances for residues
of lindane in food and feed were safe under the provisions of the Federal Food, Drug
and Cosmetic Act (FFDCA). In light of several factors, the EPA concluded that the six
lindane seed treatment uses were not eligible for re-registration (Exh. C-2, p.3).

Prior to the EPA'S 2006 Addendum to the 2002 RED, the Claimant had withdrawn its

registrations (Mem., para. 291; C-Mem., para. 466). Following such withdrawal, the

EPA advised the Claimant on 4 October 2006 that the registrations were cancelled with
effect on 1 July 2007 (R-312).

On 13 December 2006, the EPA then announced the issuance of final orders
cancelling the registration of all pesticide products containing the pesticide lindane. It
specified that the cancellation of manufacturing-use product registrations was effective
as of 4 October 2006 and that the last date of use would be 1 July 2007. It also stated
that the cancellation of end-use product registrations would become effective on 1 July
2007 with the last date of use being 1 October 2009 (R-49; C-Mem., para. 467).

16



50.

51.

52.

PROCEDURAL HISTORY

INITIAL PHASE

The Claimant filed Notices of Intent to Submit a Claim to Arbitration on 6 November
2001 and on 4 April 2002. It then filed a Notice of Arbitration in respect of those Notices
of Intent, on 17 October 2002. It filed a third Notice of Intent on 19 September 2002,
followed by a Notice of Arbitration (the "NOA") on 10 February 2005.

Pursuant to Article 3 of the United Nations Commission on International Trade Law
("UNCITRAL") Arbitration Rules and Articles 1116, 1117 and 1120 of the North
American Free Trade Agreement ("NAFTA"), the Claimant initiated recourse to
arbitration under the UNCITRAL Arbitration Rules.

In the NOA, the Claimant invoked the provisions of NAFTA and sought the following
relief:
Pursuant to Article 1135(b) ... by way of restitution the

(a) reinstatement of all registrations relating to its lindane products: and

(b) such damages, costs, interest, and amounts for tax consequences as described
below, both past and future, resulting from Canada's breaches which cannot

adequately be compensated by restitution.
Alternatively, pursuant to Article 1135(a) ...

Q) An award in the amount of approximately $100 million (U.S.) or damages
caused by Canada's breaches of its obligations under Chapter 11 NAFTA for,
without limitation, loss of sales, profits, goodwill, investment and other costs
related to the products arising from the breaches. These damages are suffered

by the Claimant and its enterprise.

(i) Costs associated with these proceedings including counsel, expert and

arbitration fees and disbursements.
(i) Pre and post-judgment interest at a rate to be fixed by the arbitrators.

(iv)  Amounts for tax consequences of the award sufficient to maintain the integrity

of the award on a net-net basis.
(v} Such further and other relief as counsel may advise or as may be deemed just.

The relief and damages claimed in this Notice of Arbitration are separate from, and in
addition to, the relief and damages claimed in the 17 October 2002 Notice of

Arbitration (NOA, para. 46-49).
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54.

55.

56.

57.

58.

59.

60.

On 7 December 2007, the Parties jointly submitted draft procedural and confidentiality

orders.

On 12 December 2007, the Tribunal notified the Parties that the first session would be
held on 9 January 2008 in Washington D.C. and invited the Parties to make
submissions, by 3 January 2008, on the issues they wished to discuss at the first

session.

On 21 December 2007, the Tribunal submitted a draft procedural order based on the
draft sent by the Parties.

On 3 January 2008, the Respondent filed its Submission on Certain Procedural Matters
to be reviewed at the hearing of 9 January 2008, together with related authorities and

supporting documents.

The hearing was held as scheduled on 9 January 2008 in Washington D.C. At the
hearing, the Tribunal and the Parties discussed the draft procedural and confidentiality

orders as well as other procedural and logistical matters.

In a letter of 21 January 2008, the Tribunal enclosed inter alia Procedural Order No. 1
("PO 1"), a Confidentiality Order ("CO"), the Chairperson's declaration of
independence, as well as the résumé of Ms Aurélia Antonietti, the Secretary to the
Tribunal, and a confirmation of her independence. The Tribunal also mentioned the
query of the Permanent Court of Arbitration ("PCA") regarding the posting of the names
of the disputing Parties, counsel, Tribunal members and Secretary, on the PCA home

page under pending cases. Both Parties agreed on 23 January 2008.

On 18 January 2008, Professor Crawford informed the Tribunal that his declaration had
been sent directly to the Parties. In a letter to the Parties dated 23 January 2008, the

Tribunal attached Judge Brower's declaration of independence.

On 27 February 2008, the Respondent informed the Tribunal and the Claimant that,
pursuant to Paragraph 8 of the CO, the Department of Justice, the Department of
Foreign Affairs and International Trade Canada, Environment Canada and Health
Canada had received requests pursuant to the Access to Information Act ("ATIA"). For

reference, the Respondent compiled a chart setting out the details of the timing and
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62.
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64.

65.

66.

67.

scope of such requests. On 28 April 2008, the Respondent informed of two additional

requests under the ATIA.

On 28 February 2008, the Tribunal confirmed its acceptance of Ottawa as the place of

the hearing as proposed by the Parties in a joint letter of 26 February 2008.

WRITTEN PROCEEDINGS

On 2 June 2008 and in accordance with PO 1, the Claimant submitted its Memorial,
Statements of Evidence of Alfred F. Ingulli, Paul Thomson, John Kibbee and Edwin L.
Johnson, Expert Reports of Manuel Abdala, Andrés Chambouleyron, Pablo Spiller and
James V. Abdala, and exhibits and legal authorities. On 23 June 2008, the Claimant

produced the redacted form of such submission.

On 2 July 2008, the Respondent, pursuant to Article 7 of the CO, communicated its
objections to certain of the Claimant's designations as ‘confidential' of materials
communicated by the Claimant on 23 June 2008. On 7 July 2008, the Tribunal invited
the Claimant to reply no later than 18 July 2008, which the latter did on 17 July 2008.

On 3 July 2008, the Claimant communicated its responses to the Respondent's
requests for documents pertaining to the LECG Damages Assessment dated 2 June
2008 ("LECG report")®.

On 7 July 2008, the Tribunal wrote to the Parties proposing that Dr. Jorge E. Vinuales,
whose CV was included, replace Ms. Aurélia Antonietti as the Secretary to the
Tribunal. The Parties agreed with the Tribunal's proposal on 7 and 8 July 2008
respectively. On 9 July 2008, the Tribunal submitted to the Parties Dr. Vinuales's

declaration of independence.

On 8 August 2008, the Tribunal issued Procedural Order No. 3 ("PO 3") ruling on the

Respondent's objections to the confidentiality designations made by the Claimant.

On 11 August 2008, the Respondent requested a clarification regarding the Claimant's

designation as confidential of all references to the amount of damages claimed

The LECG report can be found in the binder which includes Exhibits B-1 - B-25.
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69.

70.

71.

72.

73.

74.

appearing in the redacted version of the Memorial and appended documents, the issue

of redacting damage amounts not being addressed in PO 3.

On 12 August 2008, the Tribunal invited the Claimant to submit a reply on the
clarification requested by the Respondent by no later than 14 August 2008. The
Claimant submitted its reply on 14 August 2008 and requested the Tribunal to confirm

that the information in question had been properly designated as confidential.

On 15 August 2008, the Tribunal considered that such confidentiality designations were
not in accordance with the CO. Section 3 of PO 3 was therefore supplemented to the
effect that all references in the Claimant's memorial and appended documents to the
amounts of damages sought by the Claimant in this arbitration could not be maintained
and were accordingly lifted. The Tribunal also ruled that the Claimant had to provide

revised redacted versions of the Memorial and appended documents.

On 18 August 2008, the Respondent informed the Tribunal of the documentation it
intended to make publicly available pursuant to paragraph 11 of the CO, once it had

received the Claimant's revised redacted submissions.

On 29 August 2008, pursuant to the Tribunal's ruling of 15 August 2008, the Claimant
submitted revised redacted submissions, disclosing the amounts of damages sought by

the Claimant in this arbitration.

On 20 October 2008, the Respondent, in accordance with PO 1, submitted its Counter-
Memorial, affidavits of JoAnne Buth, Cheryl Chaffey, Suzanne Chalifour, Dr. Claire
Frankliin, Jim Reid, Wendy Sexsmith, John Worgan and Tony Zatylny (with corrections
of 7 November 2008), expert reports of Dr. Lucio Costa, Dr. Lynn Goldman and Brent
Kaczmarek, together with exhibits and legal authorities. On 7 November 2008, the
Respondent, pursuant to paragraph 3 of the CO, submitted redacted excerpts from its
Counter-Memorial and related affidavits, expert reports, and other supporting

documents.

On 5 December 2008 in accordance with PO 1, both Parties submitted a Redfern

Schedule comprising their requests for document production.

On 23 January 2009, pursuant to paragraphs 37, 42 and 43 of PO 1, the Respondent

replied to the Claimant's request for documents of 5 December 2008. On the same
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76.
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date, the Claimant submitted its objections to the Respondent's request for document
production. The Respondent replied to these objections on 26 January 2009, and
proposed a revision of the timetable. On 30 January 2009, the Tribunal agreed with the

timetable revision.

Exchanges of correspondence with respect to requests for document production

ensued during February 2009.

On 18 March 2009, the Tribunal issued Procedural Order No. 4 ("PO 4") with its

Appendices, ruling on the document production requests and objections of the Parties.

On 17 April 2009, the United States, pursuant to Article 1128 of NAFTA and in
connection with PO 1, reserved its right to make a submission on a question of
interpretation of NAFTA.

On 15 May 2009 in accordance with PO 1, the Claimant produced its Reply Memorial,
Reply Statements of Evidence of Alfred F. Ingulli, Paul Thomson, John Kibbee, Edwin
L. Johnson, and Expert Reply Reports of Manuel Abdala, Andrés Chambouleyron,
Pablo Spiller, James V. Aidala, together with exhibits and legal authorities. On 4 June

2009, the Claimant submitted the redacted version of its Reply Memorial.

On 10 July 2009 in accordance with PO 1, the Respondent submitted its Rejoinder
Memorial, Rejoinder Affidavits of JoAnne Buth, Cheryl Chaffey, Suzanne Chalifour, Dr.
Peter Chan, Dr. Claire Franklin, Wendy Sexsmith, John Worgan, Tony Zatylny, and
Expert Reports of Dr. Lucio Costa, Dr. Lynn Goldman, and Navigant Consulting Inc,
together with four volumes of contemporary and legal annexes. On 30 July 2009, the
Respondent submitted redacted excerpts from its Rejoinder, related affidavits, expert

reports, and other supporting documents.

By letter of 15 July 2009, Mexico advised that it intended to make a submission in
accordance with Article 1128 of NAFTA.

By letter of 17 July 2009, the Claimant requested that the Tribunal admit 9 additional
exhibits into the record. The Respondent replied to this request on 24 July 2009.
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On 30 July 2009, the Tribunal issued Procedural Order No. 5 ("PO 5") addressing the
organization of the hearing, interventions pursuant to Article 1128 of NAFTA and the

Claimant's request of 17 July 2009.

In accordance with PO 1, on 20 July 2009 the Tribunal held a pre-hearing telephone
conference with the Parties to address outstanding organizational and procedural

matters in connection with the hearing.

THE HEARINGS AND FINAL PROCEDURAL STEPS

The Tribunal held the hearing on the merits from 2 to 8 September 2009 at the
Government Conference Centre in Ottawa, Canada. At the hearing, the following
persons appeared before the Tribunal:
Q) On behalf of the Claimant:

e Mr. Gregory O. Somers; Ogilvy Renault LLP

) Mr. Benjamin P. Bedard; Ogilvy Renault LLP

o Ms. Alison Fitzgerald; Ogilvy Renault LLP

) Ms. Rénée Thériault; Ogilvy Renault LLP

(i) On behalf of the Respondent:

e Mr. Christophe Douaire de Bondy; DFAIT, Trade Law Bureau
e Mr. Stephen Kurelek; DFAIT, Trade Law Bureau

o Ms. Yasmin Shaker; DFAIT, Trade Law Bureau

] Ms. Christina Beharry; DFAIT, Trade Law Bureau

o Ms. Carolyn Elliott-Magwood; DFAIT, Trade Law Bureau

e Ms. Sylvie Tabet; DFAIT, Trade Law Bureau

J Mr. Mark Luz; DFAIT, Trade Law Bureau

o Ms. Céline M. Levesque; DFAIT, Trade Law Bureau

The hearing on the merits was transcribed and the transcript was distributed to the
Parties at the end of each day. The complete version of the verbatim transcript was
later distributed to the Parties.

At the end of the hearing on the merits, after consultation with the Parties, the
Tribunal issued directions regarding the further procedural steps. These directions
were summarized in Procedural Order No. 6, of 29 September 2009 ("PO 6").
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In accordance with PO 6, the Parties submitted simultaneous post-hearing briefs on
23 October 2009 (PHB Cl. and PHB Resp).

Also in accordance with PO 6, on 17 December 2009, a hearing was held at the
Government Conference Centre, in Ottawa, for the presentation of the Parties'
closing arguments. At the closing hearing, the following persons appeared before
the Tribunal:
0] On behalf of the Claimant:

. Mr. Gregory O. Somers; Ogilvy Renault LLP

. Mr. Benjamin P. Bedard; Ogilvy Renault LLP

° Ms. Alison Fitzgerald; Ogilvy Renault LLLP

. Ms. Rénée Thériault; Ogilvy Renault LLP

(ii) On behalf of the Respondent:

o Mr. Christophe Douaire de Bondy; DFAIT, Trade Law Bureau
J Mr. Stephen Kurelek; DFAIT, Trade Law Bureau

e Ms. Yasmin Shaker; DFAIT, Trade Law Bureau

o Ms. Christina Beharry; DFAIT, Trade Law Bureau

. Ms. Carolyn Elliott-Magwood; DFAIT, Trade Law Bureau

° Ms. Sylvie Tabet; DFAIT, Trade Law Bureau

J Mr. Mark Luz; DFAIT, Trade Law Bureau

° Ms. Celine M. Levesque; DFAIT, Trade Law Bureau

The closing hearing was transcribed and the verbatim transcript was later distributed
to the Parties.

Following consultation with the Parties at the end of the closing hearing, by letter of
23 December 2009, the Tribunal closed the hearings phase of the proceedings and

directed the Parties to submit their statements of cost by 15 February 2010.

On 15 February 2010, both Parties submitted their statements of costs.
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POSITION OF THE PARTIES AND REQUESTS FOR RELIEF

CLAIMANT

The Claimant argues in essence that Canada has breached its obligations under
NAFTA Articles 1105 (minimum standard of treatment), 1103 (most favored nation
clause, as the basis for the import of a more favorable free-standing fair and equitable

treatment clause), and 1110 (expropriation).

More specifically, the Claimant argues that Canada has breached Articles 1105 and
1103 of NAFTA in conducting a flawed review of its lindane registrations and thwarting
its attempts at having such review re-evaluated in accordance with the law, in
prohibiting the planting of lindane treated seed after 1 July 2001 despite the
assurances previously given in the context of the Withdrawal Agreement, in not
granting the treatment agreed for the registration process of the replacement product
Gaucho CS FL, and in proceeding to the cancellation of its lindane registrations,
including for use on canola. The Claimant further argues that the cancellations of its

lindane registrations were in breach of Article 1110 of NAFTA.

On this basis, it claims damages in the amount of US$ 83,139,672, plus compound
interest on the amount awarded to be computed at a rate deemed appropriate by the

Tribunal from the date of expropriation to the date of payment.

In the Reply, the Claimant amended the amount claimed to US$ 78,593,520, together

with pre- and post-award compound interest.

In its Post-Hearing Brief, the Claimant requested the following relief:

In summary, the investor claims:

(a) Damages for breach of Article 1105, 1103, and/or 1110 in the amount of US$ 78,593,520

(b) Its costs of this arbitration including expert and legal fees, as well as applicable taxes thereon:;
(c) Pre and post-award compound interest on the amounts claimed above

(PHB Cl., para. 194).

24



97.

98.

Iv.

99.

100.

RESPONDENT

On the liability issues, the Respondent argues in essence that: (i) it did not expropriate
the investment, as there has been no substantial deprivation of Chemtura Canada, and
in any event, the conduct of the PMRA is a valid (and non-compensable) exercise of
police powers; (ii) the Claimant's conduct triggering the U.S. border closure and its
participation in the Withdrawal Agreement estop it from pursuing expropriation claims
with respect to lindane use on canola and canola seed; (iii) Canada did not breach the
minimum standard of treatment of which the Claimant has not even attempted to
establish the content under customary international law; (iv) in any event, the facts
overwhelmingly demonstrate that Canada has accorded the Claimant ample due
process, conducted itself lawfully and treated the Claimant fairly, and that Canada has
complied with Article 1105 of NAFTA in every respect; (v) even if Article 1103 of
NAFTA could serve to import a free-standing FET clause from another treaty, quod
non, the PMRA accorded fair and equitable treatment to Chemtura at all relevant times,

no matter how extensively one defines the scope of that standard (C-Mem., para. 16);

(vi) Canada never consented to arbitrate the claim under Article 1103 of NAFTA, which

has been pleaded for the first time in Chemtura's Memorial (C-Mem., par. 852, 853 ff).

On this basis, the Respondent requests in its Post-Hearing Brief that the Tribunal
render an award (a) dismissing the claims of Chemtura in their entirety, and (b)
ordering that Chemtura bear the costs of the arbitration in full and indemnify Canada
for its costs of legal representation (C.-Mem., p. 355; Rej., para. 360: PHB Resp., para.
299).

ANALYSIS

PRELIMINARY ISSUES

Jurisdiction

The Tribunal notes that its jurisdiction to hear the claims brought by the Claimant under
Article 1105 and 1110 of NAFTA is not in dispute.

The Respondent, however, disputes the jurisdiction of the Tribunal to hear the claim for
breach of Article 1103 of NAFTA (C-Mem., para. 852-858). It argues, in essence, that
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102.

the Claimant's Memorial "advances an Article 1103 claim that cannot be traced in any
way to its Notices of Intent and Arbitration but rather represents an entirely new most-
favoured-nation (MFN) theory” (C-Mem., para. 856). As a result, the Respondent
argues that the conditions set forth in Articles 1119 and 1122 of NAFTA in connection

with its consent to arbitrate a claim are not fulfilled, because the Claimant failed to

specify the issues and the factual basis for the claim in its Notices of Intent and
Arbitration (C.-Mem., para. 857-858).

The Claimant replies that it did identify its claim for breach of Article 1103 of NAFTA in
its Notices of Intent and Arbitration and that the narrow requirements to which the
Respondent seeks to subject its consent to arbitration are neither supported by the
letter of Article 1122 nor by its subsequent interpretation by other NAFTA tribunals
(Reply, para. 441-453). The Claimant further argues that "[tlo the extent the MFN

argument contained in the Investor's Memorial may be viewed as a 'new' claim (which

is denied), such claim is timely presented at the opening of written pleadings and poses

no prejudice to Canada in this arbitration" (Reply, para. 453).

Article 1122(1) of NAFTA states that: "[eJach Party consents to the submission of a
claim to arbitration in accordance with the procedures set out in this Agreement".
Among these procedures, Article 1119 requires, in connection with the form and
content of a notice of intent to submit a claim to arbitration, that such notice "shall
specify [ ... ] (b) the provisions of this Agreement alleged to have been breached and
any other relevant provisions; (c) the issues and the factual basis for the claim”. NAFTA
tribunals have interpreted these provisions rather broadly "within the context of the
objective of NAFTA in establishing investment dispute arbitration in the first place."” As
noted by the tribunal in ADF. v. United States, to which the Claimant refers, with
respect to the requirements set forth in Article 1119(2):

“"the notice of intention to submit to arbitration should specify not only 'the provisions of

[NAFTA] alleged to have been breached' but also 'any other relevant procedures [of

NAFTAL." Which provisions of NAFTA may be regarded as also 'relevant' would depend
on, among other things, what arguments are subsequently developed to sustain the legal

claims made. We find it difficult to conclude that failure on the part of the investor to set out

an exhaustive list of 'other relevant provisions' in its Notice of Intention to Submit a Claim

Pope & Talbot Inc. v. Canada, UNCITRAL (NAFTA), Award of 7 August 2000, para. 26.

26



103.

104.

105.

106.

107.

to Arbitration must result in the loss of jurisdiction to consider and rely upon any unlisted
but pertinent NAFTA provision in the process of resolving the dispute.”

The Tribunal sees no reason why the same considerations should not also apply to the
circumstances of the present case. Indeed, as acknowledged by the Respondent itself,
the second Notice of Intent submitted by the Claimant on 4 April 2002 focused
specifically on the alleged breach of Article 1103 (Exh. R-138) and the third Notice of
Intent of 19 September 2002 incorporated this claim by reference (Exh. R-139). It is
true that the main argument made in such notices in connection with Article 1103 did
not concern the potential import of a fair and equitable treatment provision from another
treaty through the MFN clause in Article 1103. Yet, the facts mentioned therein are
essentially the same as those subsequently referred to in the Claimant's Memorial in
support of the claim under Article 1103 (Mem., para. 493-494).

More fundamentally, the fact that the Claimant may have advanced arguments in its
Memorial which were not spelled out in its previous submissions in connection with
Article 1103 has not caused any prejudice to the ability of the Respondent to respond
to such arguments. Indeed, the Respondent has had ample opportunity to state its

position, and has done so in its briefs and at the hearings.

For these reasons, the Tribunal concludes that it has jurisdiction over the claim brought
by the Claimant under Article 1103 of NAFTA.

Law governing the procedure

Pursuant to Section 22 of PO 1, the applicable arbitration rules are the UNCITRAL
Arbitration Rules, except to the extent that they are modified by the provisions of
Section B of NAFTA Chapter 11.

Law governing the merits

Pursuant to Section 23 of PO 1 and in accordance with Article 1131 of NAFTA and
Article 33 of the UNCITRAL Arbitration Rules, the law governing the merits is the

NAFTA and applicable rules of international law.

ADF Group Inc. v. United States of America, Case No. ARB(AF)/00/1, Award of 9 January
2003, para. 134 (emphasis in the original).
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d. Relevance of prior decisions

108. In support of their positions, both Parties have relied extensively on previous decisions
and awards of NAFTA and other international tribunals, either to conclude that the
same solutions should be adopted in the present case or in an effort to explain why this

Tribunal should depart from a certain solution.

109. The Tribunal is not bound by previous decisions of NAFTA or other international
tribunals. At the same time, it is of the opinion that it should pay due regard to earlier
decisions of such tribunals.” The Tribunal is further of the view that, unless there are
compelling reasons to the contrary, it ought to follow solutions established in a series of
consistent cases, comparable to the case at hand, but subject of course to the specifics

of a given treaty and of the circumstances of the actual case.

B. MINIMUM STANDARD OF TREATMENT

110. At the outset, the Tribunal notes that the Claimant specified the actual measures
allegedly in breach of Article 1105 of NAFTA only in its Post-Hearing Brief upon the
Tribunal's invitation. The Tribunal will thus structure its analysis of this first claim on the
basis of the articulation provided in the Claimant's Post-Hearing Brief. After determining
the applicable standard (a), the Tribunal will focus, on the process of review of lindane
(b), the scope of the prohibition of planting treated seed after 1 July 2001 (c), the
cancellation of the Claimant's lindane registrations on 11 and 21 February 2002 (d),
and the treatment of Gaucho CS FL (e).

a. Applicable standard

1. Claimant's position

111. By reference to the Note of Interpretation issued by the Free Trade Commission (FTC)
on 31 July 2001 ("FTC Note"), the Claimant argues that the Tribunal must apply the
customary international law minimum standard of treatment, the content of which
cannot be ascertained in the abstract (PHB Cl., para. 20-21). According to the
Claimant, NAFTA tribunals in Pope & Talbot v. Canada, Mondev v. United States, ADF

On the precedential value of previous arbitral awards, see Gabrielle Kaufmann-Kohier, Arbitral
Precedent: Dream, Necessity or Excuse?, The 2006 Freshfields Lecture, published in
Arbitration International, Vol. 23, 2007, pp. 357-378.
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113.

v. United States, and UPS v. Canada have considered that the minimum standard

prescribed by customary law is not frozen in time (PHB Cl., para. 24 ff).

The Claimant argues that the content of the standard is therefore influenced by treaty
practice (Mem, par. 342). In this context, the Claimant proceeds to list different types of
conduct that may constitute a breach of Article 1105(1), including (i) a lack of sufficient
evidence to support a decision and/or basing a decision on irrelevant considerations,
resulting in a decision that is clearly improper and discreditable; (ii) lack of due process,
including denial of the right to be heard, leading to an outcome which offends a sense
of judicial propriety; (iii) arbitrary, grossly unfair, unjust or idiosyncratic conduct; (iv)
breach of an investor's legitimate expectations; (v) lack of transparency and candor in
an administrative process; (vi) action taken beyond the scope of lawful authority; (vii)
failure to act in good faith; and (viii) failure to ensure a stable and predictable
environment for investments. The Claimant submits that such actions, individually and
collectively, may constitute a breach of Article 1105(1) of NAFTA (PHB Cl., para. 21;
Mem., para. 364).

The Claimant further contends that regardless of the circumstances to which Article
1105(1) applies, the minimum standard set forth in such provision is not lessened by a

"margin of appreciation” (PHB Cl., para. 35 ff). It refers in this regard to the decisions in

Pope & Talbot v. Canada and Glamis Gold v. United States. The Claimant points in
particular to the statement of the latter tribunal according to which the standard of
deference is already present in Article 1105 of NAFTA as shown in the modifiers
"manifest” and "gross" that make such standard of treatment a stringent one and,

therefore, no additional deference is required (PHB Cl., para. 38).

2. Respondent's position

114.

The Respondent replies that the Claimant has not even attempted to establish the
content of the minimum standard of treatment under customary international law. More
specifically, the Respondent argues that the Claimant bears the burden of proving the
content of the minimum standard of treatment through evidence of both State practice

and opinio juris (C-Mem., para. 741 ff). According to the Respondent, instead of

establishing such content, the Claimant seeks to import idiosyncratic content into
Article 1105 that is not comprehended by the customary international law standard
(Mem., para. 16, 665, 666 ff). In particular, all three NAFTA Member States have
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116.

expressly rejected the notion that bilateral investment treaties establish customary

international law (C-Mem., para. 756 ff);

Regarding the content of the standard, the Respondent argues in essence that
(i) Article 1105 NAFTA imposes an objective standard of treatment, formulated in the
FTC Note which binds NAFTA Chapter 11 tribunals, and not a standard open for
definition by future tribunals (C-Mem., para. 670-571); (ii) this standard must be
established in customary law (C-Mem., para. 672 ff); (iii) Article 1105 NAFTA sets a
high threshold for violation, as noted in S.D. Myers v. Canada, Mondev v. United
States, ELS! (ICJ), ADF v. United States, Waste Management v. Mexico, GAMI v.

Mexico and Thunderbird v. Mexico; (iv) the customary international minimum standard

does not include a requirement of total transparency, and no such requirement stems
from Article 1105 NAFTA (C-Mem., para. 835 ff).

Moreover, the Respondent submits that tribunals acting under Chapter 11 of NAFTA do
not have the authority to review the substance of decisions made by specialized
regulatory agencies. By reference to the decisions in Methanex v. United States and
Glamis v. United States, it adds that tribunals must focus on the process that led to a
science-based decision when assessing an alleged breach of the international

minimum standard of treatment (PHB Resp., para. 11 ff).

3. The Tribunal's determination

117.

118.

The Parties disagree on the scope of Article 1105 of NAFTA. This provision states, in
relevant part. "Each party shall accord to investments of investors of another party
treatment in accordance with international law, including fair and equitable treatment

and full protection and security.”

The scope of this provision has been further specified by the FTC Note, which states in

relevant part:

2. Minimum Standard of Treatment in Accordance with International Law.

1. Article 1105(1) prescribes the customary international law minimum standard of treatment of
aliens as the minimum standard of treatment to be afforded to investments of investors of
another Party.

2. The concepts of 'fair and equitable treatment’ and ‘full protection and security’ do not require
treatment in addition to or beyond that which is required by the customary international law
minimum standard of treatment of aliens.
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3. A determination that there has been a breach of anocther provision of the NAFTA, or of a
separate international agreement, does not establish that there has been a breach of Article
1105(1).

Pursuant to Article 1131(2) of NAFTA, "[a]n interpretation by the Commission of a
provision of this Agreement shall be binding on a Tribunal established under this

Section."

It is not disputed that the Tribunal must interpret the scope of Article 1105 in
accordance with the FTC Note. However, each party puts forward different conclusions
as to the impact of the FTC Note on the scope of Article 1105. The Claimant argues
that the reference in the FTC Note to customary international law entails a standard of
treatment that has evolved over time as a result inter alia of the conclusion of a large
number of BITs providing for fair and equitable treatment of investments. The
Respondent replies that the conclusion of BITs is not sufficient to build customary
international law and that, in all events, the Claimant has failed to establish the content
of the customary standards which it invokes. Both Parties have referred to the

decisions of a number of NAFTA fribunals to buttress their respective positions.

At the outset, the Tribunal notes that it is not disputed that the scope of Article 1105 of
NAFTA must be determined by reference to customary international law. Such
determination cannot overlook the evolution of customary international law, nor the

impact of BITs on this evolution. As noted by the tribunal in Mondev v. United States:

[Bloth the substantive and procedural rights of the individual in international law have undergone
considerable development. In the light of these developments it is unconvincing to confine the
meaning of “fair and equitable treatment” and “full protection and security” of foreign investments
to what those terms — had they been current at the time — might have meant in the 1920s when
applied to the physical security of an alien. To the modern eye, what is unfair or inequitable need
not equate with the outrageous or the egregious. in particular, a State may treat foreign
investment unfairly and inequitably without necessarily acting in bad faith. [ ... ]

And further:

[TIhe vast number of bilateral and regional investment treaties (more than 2000} almast uniformly
provide for fair and equitable treatment of foreign investments, and largely provide for full security
and protection of investments. [...] In the Tribunal’s view, such a body of concordant practice will
necessarily have influenced the content of rules governing the treatment of foreign investment in
current international law. [ ... ] It [the term "customary international law"] is not limited to the
international law of the 19th century or even of the first half of the 20th century, although
decisions from that period remain relevant. In holding that Article 1105(1) refers to customary

international law, the FTC interpretations incorporate current international law, whose content is
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123.

1.

124.

125.

shaped by the conclusion of more than two thousand bilateral investment treaties and many

treaties of friendship and commerce"."®

In line with Mondev, the Tribunal will take account of the evolution of international
customary law in ascertaining the content of the international minimum standard. Such
inquiry will be conducted, as necessary, in analyzing each specific measure allegedly
in breach of Article 1105 of NAFTA.

Before undertaking such analysis, the Tribunal deems it necessary to address an
additional question concerning the scope of Article 1105 on which the Parties disagree,
i.e. whether the protection granted under this provision is lessened by a margin of
appreciation granted to domestic regulatory agencies and, if so, to what extent. Having
reviewed the arguments of the Parties, the Tribunal is of the opinion that the
assessment of the facts is an integral part of its review under Article 1105 of NAFTA. In
assessing whether the treatment afforded to the Claimant's investment was in
accordance with the international minimum standard, the Tribunal must take into
account all the circumstances, including the fact that certain agencies manage highly
specialized domains involving scientific and public policy determinations. This is not an
abstract assessment circumscribed by a legal doctrine about the margin of appreciation
of specialized regulatory agencies. It is an assessment that must be conducted in
concreto. The Tribunal will proceed to such assessment in concreto when reviewing

the specific measures challenged by the Claimant.

The Review of Lindane

Claimant's position

In response to an invitation by a Tribunal, the Claimant identified in its Post-Hearing
Brief the specific measures that it considers in breach of Article 1105(1) of NAFTA. For
the purposes of the analysis, the first and sixth measures identified by the Claimant,

both concerning the review process of lindane, can be treated together.

The first measure identified by the Claimant is the conduct, by the Respondent, of a
seriously flawed and delayed special review, which according to the Claimant resulted
in a breach of Article 1105(1) on 19 December 2001, the date when the PMRA

10

Mondev International Ltd. v. United States of America, ICSID Case No. ARB(AF)99/2, Award of
11 October 2002, para. 116, 117, 125.
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127.

128.

determined that termination of lindane products was warranted and could be effected
by way of phase-out by suspension of registrations or by way of voluntary
discontinuation (Exh. B-56).

According to the Claimant, the flaws that affected the conduct of the Special Review
can be summarized as follows: (i) the notice of 15 March 1999 announcing the Special
Review was unspecific and provided insufficient information with respect to both the
concerns underlying the process and the manner in which registrants could participate
(PHB_Cl., para. 99); (ii) the PMRA failed to timely complete the Special Review,

preventing the Claimant from taking appropriate action in the United States to register

or obtain a tolerance for the use of lindane on canola (PHB Cl., para. 101); (iii) the

PMRA disingenuously failed to clarify the impact of the occupational risk assessment

for the outcome of the Special Review (PHB Cl., para. 102 ff); (iv) the scientific basis

for the outcome of the Special Review was insufficient, a fact that suggests that the
underlying reasons explaining the outcome are to be found in the political pressures on
the PMRA (PHB Cl., para. 106 ff); (v) the PMRA did not request relevant data from

registrants, thus depriving the Claimant of the opportunity to comment on use and

exposure practices and/or to present an updated occupational risk study before the

Special Review reached a conclusion on lindane (PHB ClI., para. 110 ff); (vi) registrants

were offered very little time to comment on the Occupational Exposure Assessment
once issued; (vii) after the Special Review, the PMRA refused to establish a Board of
Review as required by Sections 23 and 24 of the Pest Control Product Regulations
(Mem., para. 432 ff).

The Claimant further refers to the fact that the independent Review Board that was
subsequently established found that the PMRA's Special Review was fundamentally

flawed in both its process and conclusions (Mem, paras. 424 ff). In this connection, the

Claimant argues that the Tribunal should adopt the conclusions of the Review Board as
to the scientific dimensions of the review process, disregarding the scientific evidence

provided by Dr. Lucio Costa, the expert witness produced by the Respondent.

Finally, the Claimant also argues that the re-evaluation process or REN of lindane
conducted following the conclusions of the Review Board was also seriously flawed

because;

[tlhe same individual [Mr. John Worgan] who was involved in the Special Review condemning the
continued use of lindane and who appeared before the Board, supervised, participated in and
approved the re-evaluation of lindane that reached the same negative conclusions. The objectivity of
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130.

lindane's re-evaluation by PMRA is patently negated by Mr. Worgan's key role in that process. These
circumstances give rise to the inference that the re-evaluation of lindane, begun in 2005 and ongoing
today, had its condemnation as a foregone conclusion.

(PHB Cl., para. 146).

The Claimant further argues that the REN was conducted pro forma to buttress the

Respondent's position in the present arbitration.

The Claimant sees these flaws essentially as a breach of due process.

2. Respondent's position

131.

132.

The Respondent argues that (i) the PMRA's scientific review of lindane was undertaken
on the basis of legitimate considerations, acknowledged by the Claimant's witnesses,
squarely within the PMRA's mandate and in accordance with Canada's international

undertakings under the Aarhus Protocol to the LRTAP Convention (PHB Resp.. para.

24 ff); (ii) the scientific review of lindane falls within acceptable scientific parameters
and, given the possibility of reasonable disagreements on the choice of safety factors
or on the adequacy of existing data, it is not for the Tribunal to review the scientific
basis of the PMRA's decision (PHB Resp., para. 30 ff); (iii) the outcome of the Special

Review was not a foregone conclusion (PHB Resp., para. 47 ff); (iv) the Special

Review was not fundamentally flawed from a procedural point of view, as the Claimant
was given two opportunities at the outset and during the Special Review to ask
questions and make comments (including at a high-level meeting between Mr. Ingulli,
Chemtura’s Executive Vice-President for the Crop Protection Division, and Dr. Franklin,
the PMRA's Executive Director), and the announcement of the Special Review
mentioned that the review could cover other issues, which included exposure
considerations, a standard focus of PMRA evaluation, as acknowledged by the

Claimant's witness, Mr. Thomson (PHB Resp., para. 79 ff); (v) the process leading to

de-registration, including the Board of Review, provided the Claimant due process
(PHB Resp., para. 93 ff).

The Respondent further argues that the REN was not biased, nor was it an admission
that the Special Review was fundamentally flawed, and, in any event, it cured any

alleged deficiencies in the Special Review (PHB Resp., para. 103 ff). The Respondent

contends mainly that the evidence gathered at the hearing confirmed that Mr. Worgan
had no substantive role in the REN. It refers to the testimony of Dr. Chan pursuant to

which Mr. Worgan played a very limited role in the conduct of the risk assessment
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within the REN process given his managerial coordination role. The Respondent further
refers to Mr. Worgan's own testimony that his role was distinct from the risk
assessment carried out by the Health and Environmental Directorates (PHB Resp.,
para. 103 ff). Moreover, the Respondent stresses that the REN team conducting the
scientific review was distinct from the original Special Review team. It notes in
particular that scientists like Ms. Chaffey had minimal involvement in the REN and no

direct involvement in the work of the evaluators (PHB Resp., para. 107). By reference

to the testimony of Mr. Worgan, the Respondent finally puts forward that the primary
reason for launching the REN was the series of recommendations made by the Board
of Review, and that there is no evidence to suggest that the REN was not a good faith

scientific process (PHB Resp., para. 108 ff).

3. The Tribunal's determination

133.

134.

135.

In its oral and written submissions, the Claimant's argumentation has focused on two
main issues. First, the Claimant has argued that the PMRA launched its Special
Review of lindane as a result of a trade irritant and not of health and environmental
considerations. Second, the Claimant has also argued that the process through which
the PMRA reviewed the risks associated with lindane was flawed, scientifically and
procedurally, and reached what was in fact a foregone conclusion. However, the
position of the Claimant as to whether lindane itself presents unacceptable health and
environmental risks is somewhat ambiguous. Underlying the Claimant's argumentation
is the suggestion that lindane could have remained usable, at least on some
hypotheses or for a longer time-period than the one eventually decided by the PMRA.
Such allegations are made to challenge the manner in which the PMRA conducted the
lindane review process rather than the more fundamental question of the risks

associated with using lindane.

The Tribunal notes at the outset that it is not its task to determine whether certain uses
of lindane are dangerous, whether in general or in the Canadian context, as the
Claimant acknowledged at the hearing for closing arguments: "As Canada has noted,
the rule of a Chapter 11 Tribunal is not to second-guess the correctness of the science-
based decision-making of highly specialized national regulatory agencies. We agree
with this proposition" (Tr., 17 December 2009, 1423: 18-21).

Irrespective of the state of the science, however, the Tribunal cannot ignore the fact

that lindane has raised increasingly serious concerns both in other countries and at the
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international level since the 1970s. The Respondent has amply established the

existence of such concerns, by referring inter alia to the following examples (C.-Mem.

para. 34):

(vi)

(vii)
(viii)
(ix)
)

(i)

(xii)
(xiii)

(xiv)
(xv)

(xvi)
(xvii)

(xviii)

(xix)

(xx)

(xxi)

In 1968, Hungary restricted the use of lindane to grain treatment for winter wheat and nurseries;
In 1971, lindane was banned in Japan;
In 1974, mixed isomer-based lindane products were banned in Portugal;

In 1979, the Netherlands prohibited the sale, stocking or use of pesticides containing HCH in all of

its isometric forms;

In 1986, South Korea banned the sale and use of lindane and Switzerland severely restricted its
sale and use;

In 1987, Cyprus restricted the use of lindane to wood protection and paints, eliminating agricultural

use;
In 1888, Finland prohibited the use of lindane as a pesticide;

In both 1978 and 1988, the use of lindane was severely restricted within the European Community;
In 1988, lindane was banned in Germany;

In 1988, the former USSR prohibited the use of lindane as a pesticide, and severely restricted all
other uses;

In 1989, lindane was banned in Sweden, and in Belgium its use was restricted to wood treatment
and veterinary applications;

In 1980, lindane was banned in New Zealand and deregistered in Mongolia;

In 1991, lindane was banned in Bangladesh and Hong Kong, and its use was severely restricted in
Belize and China;

In 1992, lindane was banned in Austria and Brazil;

in 1993, lindane was banned in Buigaria;

In 1994, lindane was banned in Norway;

In 1995, lindane was banned in Denmark and its use was severely restricted in Argentina;

In 1997, the U.K. Pesticides Safety Directorate (PSD), the U.K. equivalent of the PMRA, initiated a
review of lindane. By 1999, the PSD had decided to ban all forms of lindane seed treatment use, on
the basis of unacceptable health risks to workers exposed to the chemical during seed treatment;

In 1998 the Aarhus Protocol on Persistent Organic Pollutants to the UNECE Convention on Long-
Range Transboundary Air Pollution of 1979 was adopted by some 30 countries, including the
United States, Canada, and most countries of Western and Eastern Europe (this Protocol restricted

the use of lindane to six specific uses and required a reassessment of lindane);
In 1998, lindane was banned in France;

In 1998, the EU initiated a complete re-evaluation of lindane which resulted in an eventual Europe-

wide ban on plant protection products containing lindane in 2000;
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136.

137.

138.

139.

(xxit) At the same time, a number of European countries added lindane to the List of Chemicals for
Priority Action under the OSPAR Convention for the Protection of the Marine Environment of the
North-East Atlantic, further signalling international concern about the human health and

environmental effects of lindane.

Moreover, in May 2009, lindane was inciuded in the list of chemicals designated for
elimination under the Stockholm Convention on Persistent Organic Pollutants or POPS
(Exh. CC-45).

This broader factual context is relevant in assessing the first point raised by the
Claimant, namely whether the PMRA undertook the Special Review as a result of a
trade irritant and not as a part of its mandate as a regulatory agency or as part of an
international commitment undertaken by Canada under the Aarhus Protocol to the
LRTAP Convention."" Although the Claimant has avoided formulating this allegation in
such terms, the underlying idea is that the PMRA acted in bad faith and launched a
review process for reasons unrelated to its mandate and to the international obligations
of Canada. The burden of proving these facts rests on the Claimant, in accordance with
well established principles on the allocation of the burden of proof," and the standard

of proof for allegations of bad faith or disingenuous behaviour is a demanding one."

In the Tribunal's view, the evidence on the record does not show bad faith or
disingenuous conduct on the part of Canada. Quite the contrary, it shows that the
Special Review was undertaken by the PMRA in pursuance of its mandate and as a

result of Canada's international obligations.

Annex |l of the Aarhus Protocol expressly provides that "[a]ll restricted uses of lindane
shall be reassessed under the Protocol no later than two years after the date of entry in
force” (Exh. JW-10). At the hearing on the merits, Dr. Franklin, at the time the Director
of PMRA, noted that the conduct of the Special Review was prompted by commitments
undertaken by Canada during the negotiation of the Aarhus Protocol:
Canada was not in a position to sign--other countries had already banned lindane, so that they had no
problem with signing a Protocol that, in essence, was leading to an overall ban, For them the situation

was very clear: It didn't make a difference. It was gone in their country, so they could sign that
because, in effect, they had already done that. We had registered products in Canada, and we had not

11

12

13

Protocol to the Convention on Long-Range Transboundary Air Pollution on Persistent Organic
Poliutants (Aarhus Protocol) (Exhibit JW-IO).

See Article 21, UNCITRAL Arbitration Rules.

See Bayindir Insaat Turizm Ticaret VE Sanayi A.S. v. Isiamic Republic of Pakistan, ICSID Case
No ARB/03/29, Award of 27 August 2009, para. 143,
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done a review, so that there was no way that we were in a position to support a Protocol that, in effect,
was going to ban them [ ... ]

Everybody was pressuring. | mean, my goodness, countries that had already banned lindane very
much wanted other countries that were still using it to stop because, of course, their use could
contribute to long-range transboundary, which could then, even though a country had banned it, they
could still end up being exposed to it. So, the whole purpose of these international POPs Conventions
was to find a way to deal with it. Our position was that that could well be the case. But | think it really
points out or should point out to everybody that we were not going to take action to ban. This wasn't a
preconceived idea that Canada had that they were going to ban this, regardiess. We clearly stated that
we had to do a review to make a decision as to whether a ban was acceptabte or not, so that there was
not--there was not a—we hadn't taken a decision ahead of time as to what the outcome would be--that
was based on the scientific review--despite the pressure from many other countries.” (Tr., 7 September
2009, 1072-1074).

140. The oral testimony of Dr. Frankiin is corroborated by the testimony of three other
withesses. Examined on the reasons for the launch of the Special Review, Ms.
Chaffey, Head of the Toxicology Re-Evaluation Section of the PMRA's Health
Evaluation Directory, stated that the PMRA

launched the Special Review in response to both domestic concerns such as those that were
articulated in the Northern Contaminants Program Report on contaminants in the Arctic environment as

well as international concerns that were specifically addressed through the United Nations LRTAP
program (Tr., 3 September 2009, 457:9-14).

141. Similarly, asked in cross-examination about the uses of lindane that Canada retained
under the Aarhus Protocol, Mr. Worgan, at the time PMRA's Head of Exposure
Assessment, declared that

Canada agreed to put those into that list of restricted uses because those were currently registered—at
that time they were registered in Canada, and we would not have been able to agree to a ban until

such time that we had done like a full re-assessment of that, and that's exactly what we committed to
do at the Aarhus Protocol meeting (Tr., 4 September 2009, 564: 23-25. 565: 1-3).

142. In the same vein, Ms. Sexsmith, at the time the Director of the Alternative Strategies

and Regulatory Affairs Division of the PMRA, made the following statements:

Q. Would it be fair to say that that wanting by the Canola Council of a VWA was very consonant with

the desire of the PMRA to phase out all uses of lindane?

A. No. [would say at that point in time they were mutually exclusive. Lindane was an older product.
And according to the new re-evaluation policy that was being developed, it would naturally fall into the
queue for review. And then with the international activity around concerns for lindane, Canada would
be required to do a review, but requiring--being required to do a scientific review is quite different than

getting rid of a product because the scientific review has to come first. So--and the upshot or the result
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144.

145.

of a scientific review, it could be positive or negative. So, you know, if you're saying that because the
Canola Council wanted to get rid of it that lined up with PMRA's view of wanting fo get rid of it, | have to
say categorically, no, because we don't have personal views of products. We're a regulatory
organization. We regulate. We ensure health and environmental safety. And it's the science that tells
us whether or not it meets those provisions. So, for us to make a conclusion before we've done the
work is not something that we do as an organization, so | would just have to say no to your statement
(Tr., 5 September 2009, 817:10-25, 818:1-8).

On the basis of this evidence, the Tribunal concludes that the Claimant's allegations of
bad faith in connection with the launching of the Special Review of lindane have not

been established.

Regarding the second broad allegation of the Claimant, namely that the lindane review
process and more specifically the Special Review and the REN were flawed, the
Tribunal notes as a preliminary matter that the Claimant approaches the review of
lindane not as an overall process (starting with the Special Review, continuing with the
assessment of the Board of Review, and ending with the REN), but rather as separate
measures, two of which (the Special Review and the REN) are said to be in breach of
Article 1103 of NAFTA. Aside from the fact that the conclusions of the Board of Review
are relatively more favourable to the Claimant than those of the Special Review and the
REN, the rationale for separating the three phases of one and the same process is not
entirely clear. Without framing its allegations expressly in such terms, the Claimant has
suggested that both the Special Review and the REN were flawed because they were
conducted in bad faith in order to reach the foregone conclusion that lindane was to be
banned. The key argument in challenging the legitimacy of the REN is that its results
were allegedly influenced by Mr. Worgan, who had previously taken an important part
in the Special Review, as well as by the litigation needs of the Respondent in the
present case. Such allegation might provide a possible rationale for distinguishing
between, on the one hand, the Special Review and the REN, both conducted in bad
faith by the PMRA, and, on the other hand, the assessment of the Board of Review.
However, such distinction would be dependent on the underlying contention that the

PMRA acted in bad faith since the beginning of the overall review process.

Thus, in assessing the measures identified by the Claimant as allegedly in breach of
Article 1105 of NAFTA, the Tribunal must first determine whether the Special Review
was conducted in such a manner as to reflect bad faith on the part of the PMRA. If this
is not the case, the allegation of bad faith in the conduct of the REN would also have to

be discarded. To this first inquiry, the Tribunal must however add a second one,
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147.

namely whether the review of lindane (even if in good faith), breached the due process
rights of the Claimant. Such inquiry must take into account the review process as a
whole, including the procedure before the Board of Review, as an additional
opportunity offered to the Claimant to put forward its position. Indeed, the mechanisms
for the review of regulated products, such as lindane-based products, as well as those
applicable to the consequences of such review, are set out in a complex array of laws
and regulations, the purpose of which is precisely that any decisions taken by the
authorities in this context are subject to procedural checks and balances. The
establishment of the Board of Review was an important component of such
arrangements, as was the REN. In assessing whether the alleged procedural
deficiencies attributable to the Respondent involved a breach of Article 1105 of NAFTA,
the Tribunal should not limit its inquiry to a specific portion of such arrangements. It
must appraise any procedural deficiency in the light of the mechanisms provided by the
Respondent itself to manage such potential occurrences. In the following paragraphs,
the Tribunal will assess the main factual contentions of the Claimant from the

perspective of these two distinct inquiries.

The Claimant seeks to ground its allegations of bad faith or at least procedural
impropriety in the manner in which the Special Review was conducted by reference to

five main factual contentions.

First, according to the Claimant, the notice of 15 March 1999 announcing the Special
Review was unspecific and provided insufficient information with respect to both the
concerns underlying the process and the manner in which registrants could participate

(PHB Cl., para. 99). Having regard to the circumstances in which the Special Review

was launched, as discussed in paragraphs 138-143 above, the Tribunal is not
persuaded by the conclusions that the Claimant seeks to derive from the contents of
the notice of 15 March 1999. As already noted, the balance of the evidence clearly
suggests that the Special Review was launched out of legitimate regulatory concerns
and in accordance with Canada's international commitments. Even assuming ratio
arguendi that the content of such notice were insufficient to inform the Claimant of the
concerns underlying the process and the manner in which registrants were able to
participate, such fact alone would not be sufficient to justify a finding of a failure of due
process sufficient to constitute a breach of Article 1105 of the NAFTA. Rather, the
content of such notice must be assessed together with the other steps taken by the
PMRA to convey the rationale and focus of Special Review and in light of the specific

circumstances, as we shall see next.
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Second, the Claimant also contends that the PMRA disingenuously failed to clarify the
impact of the occupational risk assessment for the outcome of the Special Review

(PHB_Cl., para. 102 ff), that it did not request relevant data from registrants, thus

depriving the Claimant of the opportunity to comment on the use and exposure

practices and/or to present an updated occupational risk study (PHB Cl., para. 110 ff).

It further submits that the registrants were offered very little time to comment on the
Occupational Exposure Assessment once issued. It is true that the findings of the
Board of Review lend some support to these contentions. This observation is, however,
not dispositive of the inquiry of this Tribunal, which implies determining whether the
facts reflect bad faith or at least procedurally improper behaviour by the PMRA which
was both serious in itself and material to the outcome of its inquiry. Having regard to all
the circumstances of the case, the Tribunal considers that this aspect of the Special

Review was not conducted in a manner that reached such a threshold.

Indeed, as a sophisticated registrant experienced in a highly-regulated industry, the
Claimant could not reasonably ignore the PMRA's practices and the importance of the
evaluation of exposure risks within such practices. Both Mr. Ingulli, at the time the
Claimant's Executive Vice-President for the Crop Protection Division, and Mr.
Thomson, at the time the formulations manager of Chemtura Canada, acknowledged at
the hearing that they were aware of the PMRA's practices and of the role played by
exposure risks in such practices. In cross-examination, Mr. Ingulli answered as follows:

Q. All right. I will come back to some of the issues you've raised, but | would like to discuss the Special
Review process for a moment. Now, Chemtura, you would agree, is a sophisticated registrant?

A. Yes.

Q. As a sophisticated registrant, Chemtura would be expected to know and understand PMRA

practices?
A. Yes, | would say that's correct.
Q. And Chemtura is generally familiar with PMRA re-evaiuation policy?

A. Yes (Tr.. 2 September 2009, 197:17-25, 198:1-3).

Similarly, Mr. Thomson gave the following answers:

Q. Okay. When you affirmed your first Witness Statement, were you aware of the PMRA's practice
that it was standard practice for conducting pesticides re-evaluations that they simuitaneously
examined three things, three broad categories: Toxicity, exposure, and environmental impact? So,
were you aware of that at the time you affirmed your Witness Statement?

A. Yes.
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