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. Hégior ‘1-’-1':,;wrgmn, yia nota gne ¢f wispme b,nc;muam le remt}m cl 4 de wvombre de
o amz’, o %e'laci-én con ia detencidn par Pt de Sheng, en el puem de Tema dest;‘t; &l

 din 2 de petubre de'7012, del bugus de puea SARA PFrsgata leertaﬁ’*‘ pertenecionte 3
la Armada dela R@pﬁhhm Afgamaa ;

2 En dighas ﬁamammmnﬁ!s lﬂ R@pﬁbhca Argenting manfest @lﬁrma‘zmms qnc ia
mensiongds medide vasulta ﬂsmrana al éemho m;emamm\al,, ap partisuiar, auage ngi
Bxc‘fmmm%nt@, wna vislawion de lis ;Mﬁunidaﬂes qu: pozen loz k;a.lqw:s de gwfm
conforme al Axtieuls 32 de 12 Convencisn di Nmeaas Umdas sobre e Deresho del

Mas {en. ad;is;ms “la CNUDM”) y gliras ¥ l°rlm. fe dea:eg’ﬁw 3&1&:‘13&1&;521 ia Mgentmfs
ss:uh{zito a su Cobiemo goe adepie eon ia mayar wrgencia las medides necesaias para
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fin dz ccnmmar gin demars ¢l mtercwbw de mpm;@nas que ya s habta iniciade &ntre
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Internacionates del Ministerio de Defenss, Lie, Alfecde Forli, Eatre d 16 y 8l 18 de
oofubre de 2042, dicha delegacion se cnirevistd en tres oportumidadss con Yueslex
Exeelencia, dos veees con el Ministeo de Defenss y o0 uas oportusidad con ¢f Minlsto
gl Interfar, 6 Fiscul Genertd (Atlornsy Genarad), of Fiscal General Adjinte (Deputy
Attoraey CGeneral), asf como con asesoras del Prosidente de 13 Reptblics ds Ghana v
otros funcloparios. Te Repdblica Argeptine laments profendamenie que tales
intercambios de opinlones ¥ negociaciones no haym pocide resolver fa controversia qag
opone a nucstros dos Fstades v que la “ARA Fragsta Liberiad™ pontinde iHcltemente
detenida v syjela @ diversas medidas de aprernio én ol puarto de Tewse en fagrante

wioteeidn de normay basicas de Derecho Intersiacional.

4. Habida cuenta que tanto la Argenting como Ghamna son partes g la CNUDM, pemw
no han aceptado ¢l mismo prosedimento pata 1a splucién de la controverna, ésla debe
ser somelida al procedimiento de whitrejs previste en el Apexo ifH de la CWUDM, en
vireud del Art, 287 de te) Convencida. Ror ta presente, mi Gohieno notiffea «f de Ghana
¢ sometimiento do ia piesente comloversia 2l prosodimionte e arbitraje, de
conformidad con &) Ardculs 1 dal Anexo VI de le ONUDM (1), Lo Argenting solicia
inakmente 8 CGhana goe adopte la medids provisional consistente en permitic ein
oandiciones ¢f reabastectiniento v 1a ssiida del bugue de guerr argentine “ARA Fragats
Libertad” de sus agnas jurisdiccipnales, o en su defecto, on o) plaze Je 14 digs de
recibida la presonte demandard egs redida al Tribunal Intemaciona) del ’Dargch@ del

Mar, como lo dispane o fotéieulo 294, par. 5 de la UNUDM (11,
(£ SOMETIMIENTO DE LA CONTROVIRSIA A ARBITRAJE

§. La Repiblica Argenting somete 41 arbitraje previsie en ol Anexo VI de ke
CHNUDM conirs la Repiblica de Ghana la ccmtaﬁversia relativa a la deteocidn v & las
“medidas judiciales iomadas en refecion con ¢l bugue de guerra “ARA Fragata Libertad”
por parte.del Gobiemo de Ghena. '

(&) Exposlcion de las protensiencs de Yo Repiablics Argantina y
de los methros en que stos se fundan T
IR I T
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{15} Protengiones
6. L& Repablics Argenting requdere del wibunel sblteml gue deslors mys-, ia Reptiblica
- de Ghang, ¢l detener el bugue de puems “ARA Fragnte Liberfad”, ! wantanerio
deteido, al impadisle dbagtecerse y of tomar diw}glﬁs medidas judiciules en £ contra;
‘(1} Viols 1s obligacisn internacions] de respetar la immunided de piisdiceitn y de
ejecucitn de la que gosa o mensionado tuqus, de conformidad con of At 32 de
la ONUDM, of At 3 de la Convencidn pare 1& Unificaeion de Clertas Newnes
relativas o 1a Inmundided de los Bugues de Propiedad del Bsiado de 1926, asf camo
con las reglas blen estgbl&cisiﬁs de derechn internacional general 0 conguetudinario
o lu materiy;
(2} Impide ¢l efercivio del defec};u de salir de las agves jursdizcionales del Estido
riberefio y de la libre navegacion que goza el mensionado bugue y su fripulacidn,
da conformidad con los seticulos 18, pac. 15, 87, par. 12)y 90 dela CP&QDM,

7. Por consiguiente, 18 Argonting solisita ol wibunal arbitral que, sl hocor vaer s

responsabilid'éd intermacional de Ghans, esty Fetado daber

{1} Cesar renedintaments la violacién de sus obligaciones ialernacioruloy &egcripm
ety ¢} parrafe pnkericr |

7} Pager a la Repiblies Argosiing yug Indemnizacion adeougds pers segercir en su
totalided los perjuicios materisles ocasionados;

{3 Presenter en forma selsmne tn seludo al pabelién argentine vome satisfaceitn por
¢l perjuicio moral peesionade o detener. iicitamente ol bugne insignia de la
Armads Argenting ARA Fraguls Libenad ¢ unpedide cumpliv con su aotividad y
ordenarle la entrags de la documentacion y del pafie} de ssfizles del mencionado
bugue a {as avntoridades poriuarias de Tems, Replblica de Ghana.

{4} Apbcar samciougs disciplinaries a los fupcionarios de la Repiblica de Uhana
divectamiente rpsponsables de les decisiones por las cosles dicho Esiedo ha
inewmido  en lnp violacionss de wus chlignciones intermnacionales - asriba

mescsonadas,

(b} Matives gue Dupdan jas gratueioney de 16 Argenting
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8. La*ARAF regaia Utbertad” o5 un bugue de guerra de la Armada de Ta Bepiblicn
Argonting, en ¢l sentido de ln definicion ded Ast. 29 de la CNUDM, $Se wata ded bugue
insignia de la Armada Arpentisa, coro ial ropresents al Estady argentino v e ngvegads
por mis de 50 afios por todos los mares del muade transmitizndo. un measee 46 paz ¥
gistad en procura de afianzer lay relaciones de Ja Armeda Srgentina cen sug pares de
tercercs Bxtndos, La ARA Pragete Libortad es wtilizada parg Iu fnshuccitn de cedetes
de gsa fuerua armada, Al momento de ser detenids por Ghana se encontrab realtizendo
su cuadragésimo-tereer visje de instraecida, Lo tripulaciim del bugue detenido inchaa
ofivizles fovitados de las Armadas de Bolivia, Brasil, Chile, Paraguay, Perts, Suddfiics,
Buringrn, Uruguay vy Venezuela, : '

9. Los Gobiernos do Argemiina'y Ghana acordaron la visita de la ARA Frogau
Liberiad ol prarto de. Tema (Repdbiics de Cheng). Bl Goblerno de Ghang autorizd ef 4
de jurio de 2012 tal visila v cormmnicd psa decision al Goblomo argeniino & través de la
via diplomatics yedisnte corespondencin  intercawbiada por lus  respectivas
representaciones en Abujs, Nigeria® | Surgen con ictal clesded de la cormspondencia
intercambiade la condieién de bugua de.gasere de 1a ARA Fragata Liberad, el propésito
pfictal de fa vigita ¥ bos srreglos de cocemonisl corraspondiontos congertados por 13
Artgentina v Ghans, Los §itimos prepustivos parg Ja visitn do 1a ARA Fragate Libestad
a Chond fueron scordadns por persenal diplomético argentine, destacado en Ghana
desde o 26 do septiembye, en copfacte con las avloridades navales de ess pals, sogln

fiere requeride por el Gobieryo logy!,

10, La ARA Fragaty Libesiad ardbd en la facha previze (1° 4o octobrs) y cue mismo
dia se realied una recepeion protacolar & biordo dal bugue a la gue asislieson autoridades
gubemamentales, representanies de Igs Fuerzaz Armadas de Ghang y representantes del
coerpo diplomabice acreditade en ese pals, on un todo de sceerdo con sy indicaciones

reeindas del Gablorno foeal en log contactos previos.

2 Motas de ln Embajoda de s Argsnting en Abuja 3 s Ghana Migh Comumission in dbujs BE/206412 ¢l
21 de mayo de 2012 Nota EE209A2 del 24 de myo de 3012, EB218/12 det 19 do Junio de 2012,
BE2Z9/12 401 21 de junia de 2012, BE23%/12 del 28 de jumo de 2017, BRARO1T dol 28 de sgosio de
2012, EEGIS1T dol 25 de sepuenbee de 2012; Noto ABMODN/AR YOL.S de 1z (Yhans High

Commizsion in Abuyja a In Embajacht argentinia en la mising cindad dal 4 & junic do 2012 {Arexo D aerimmsmiamn.,,
. el oL FL e :'f‘: 5
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tE. A fas 20 howas del 2 de oetubre de 2012, s prosents an la ARA Fragow Libaftad
un funcionario que slegd pertenecer ai Savicio Judicial de la Corte Superior de
Indicaturs de Ghang - Division Cormerciol- scompaiado por otras persends; a o fines
da difigeneiar un oficio de Js misma feeha gno contenia ums resclucién de wea Corte,
dictada por ¢ Jupx Rickud Adiel-Frimpong, pur retenst & la ARA Fragata Libertad on
o I*qe;fm de Tepsa. 81 funcionasio se retisd del h{;gmz sin que los oficieies o carge do
o8t }¢ pesplaran su pr retemsitn de reallzur safisejante natifieacitn,

12. Al dfn siguleste, y pese 3 que ya 88 heblun iniciadoe los copfaetos de las
auloridades argentings y s del Gobiemo de Ghans, incluyendo mnénzrswi@nes enfee
los respectivos Ministroz, de Relaciones Exteriores, en las cyalés se exhortd a este
Bltime pais a desistir de su conducta viotateria ded derecho iﬂtcma&imqél,. 56 preseatd en
¢l boque sna persona gue mamifestd conowrric en nesnbre de a2 Auleridad Partmaria,
junta gm uz A gente Maritime, solisitandy ver al 8r. Comundmite de la ARA Fragata
Liberlad, con o fin de retivar’ Iz documentaeion del buque. ¥ ol paliol de sefiales, ¢en
camphimiente de o ondenade por 3 Corle Supener de Justicla de Ghana -12ivisin
Cormersial- e la resolucidn afredichs, pretgnsion gque también fug rechazada por log

oficiales ¢ carga dad buque.

13, A pesar del requertmiento do i gobiemng, ¢ Gﬁﬁi@i‘ﬁﬁ de Chang o desistld ds
sy aetitug Hlicitg. Fﬁganzm 4 ello, ol Gobiamo argenting se presentd snte of juee quo babla
orgenade ta modide mierlocutoria contra I ARA. [ragata Lﬂé@i"l‘-ﬁdﬁ, con & fin de
informarie que carecla de Jurisdiceitn ¥ do rechuzar su pretensién de tornad medides en
¥y contra 1a ARA Fragata Libeﬂat_i, oon 18 copsiguiente vielacicn de la immonidad aue

posge ese bugus,

14. Pese a todos Joz aniecedentes, ¥ no obstants la claridad del conlenido de los

ngrraas iferiacionsles en juego determinamies de la Ic,spsnﬁaﬁahdad fnermacipaal de

. Ghana, <} jupz interviniznte, Richard Adjei-Primpong, confirmé el 11 de ocwbre de

2012 gu docisién precedente qur ordenabs ef emburgo sobre la ARA Fraguiu Liberiad”.

¥ In the Superior Coud of Fadicature in e High Court of Jistice {Commercind Divisoa), Avgia, Order
fe«r fateriocntory Injonction and Intorko Brogarvating of e « ARA Liberiad », 2 Ocmber 2012 {Anexo I}
¥ In the Superior Coum of Judicature, ju e High Cowt of Justice Actsa Conuseraint Division, held sa

Thursday the U1th day of Qotober, 2012, Before His Lardship Fustice Richard Adjei-Frimpong, Kotz

(mk’&c 4} M_:,,"g_;“’; PEL AW I
E R T T .
‘«f\ *‘v.?} ,\/_:i? b -
LA
£
F .
%




Por soto rezdn, of bugue permenece inmovilizedo en eof pusrlo de Toma hasta o] éia de
iz feche, ﬁ:az‘;do (ialmfé habor zampadlo ~de acuerde con fo previamentc grordads por
umbos Gobiernos- et 4 de osmubre de 2012, Esta situacion coloea al bugme en s
impositilidad de eumplir con su prograrma, tal come fue aeordado ton los otros Estados
& lo8 que debla ignalments visitar (Angela, Namibia, Suddfticn, Brasil y Urnguay), asi
aoino-oon suelios euyos sgentes se engonteaber 2 hordo Jel bugue.

15, Debido & Ip orden interloentorls dal jusz Adjei-Frimpong, sisculady por fus
sutoridades poduades de Tems, la ARA Frogeta Libertad emé imposibiliteds de
xnastezerse de combustible Bl mencionads b:&qﬁ_a depende de dicho combusiible pare <l
mantenimiento de sus dos gencradores eféciricos y sy destilador de agun, Debido 5 esta
ireposibilidad, ¢ buqgue agotard su combustible en los proximos dizs, Frente a esta
gituacidn, mi goblerns se vio obligado o repardar a su costo ¢ p'asado 24 de pefubre
medigate un charter adrop g Ia mwayor parte de la tripulacidn del bugue ¥ a la twtslidad de
los agentes de Estados ex_tfaﬁjﬁm's que participabatt de la' expedicion, es dosir 251
pergonas. £n s acwalida{d,l 56 ENEUBNITAR ON i ARA Fragaty Liberted & Capitdn del
begue ¥ — tripulscion de cugrenta y cuatro personus. El Gobloime azgentino ostd
también offentundo ot gastos cauzados por Iz estadia involunisria impocata & bugue
delenido v sos tripulamtes, Mi goliemo hace responsabile al e Ghiana por e ssgutidad
dol bugue y de su tripulacidn gus perniangee en € mientras dure o itolts doteacidn,

16. Bl Jugz Richedd Adel-Privgong. ademds do airibuirss yoa frisdiceién da by que
cdrsce, desconoece manifiestumenty ¢l Derecho Intemacional al pretendes Justificar s

.. decigién en &l becho de que la legiclanidn de Ghava o e probihira tomsr medidas de

gheoncion contea i bugue de guerra sxivanjere, Bl mismo juez infecpretz en wa seatido
manifigsimente shsurdo y mebitrardo el conlenldo de un tiwlo de deuds argentino
emitido e 1994, al considerar que o Argenting soria précticamente up Hstado sin
ingdn tpo de munided. Del tsxio mismo de tal eldusula surge gue la Argentiza no hs
renunciado explicitamente & lo Inswmidad de sus bugues de guerra. Bo cfec, Ia
decisidn del juez ghands igaora e hecho fondamentsl ¥ bien establecide en Derecho

Internaciony! segim el cual Jo reauncia & ls Mumunidad de gjecusidn de ur ben piblice
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det Estado debe ser expresa ¥ que la Argentina o he vemamclado jamfs 2 les
inmunidades de gue goza ol buque do guens ARA Fragata Libortad®,

17. Hesta ef presente, <l gobicsno de Ghana 5o ha fomsdo pingin tipe de medidas
pava poner fn al acto ilicito generado por lz decigidn de su drgeae judicial. Elip en glora
controdicaitn eon lus nunmas splicables de Derecho Internpcionsd, segin las cueles
corresponde o) gobierno del Bstado velar por que sos dibuugles regnelvan de oficio Ja
cuestidn del respeto-de [a inmunidad de Jos olrog Estados, como lo gxprasa o] Articole 8
de Ja Conveneidn de las Maciones Umdas sobre lus inmmnidades prisdiocionales de los
Estedos y sus bienes®, que faﬂeja ung regla bisn establecida de devecho
copsustudinario. '

18, Bl gobierno de Ghuap tampoee ignora qué el Estado es responsable por los ackoy
de odos sus Grgancs, ya sea que 8stos ejerzan fanciones judiciales u olrag, como 15
establece el Derncho Internacional goneral vy lo refluja el Asticulo 4 de los Articulos
sobre Ia respongabilidad del Rstado por hechos internacionalmente ilicitos embmaﬁas
por 1a Comisidn de Derocho Internacions!’, For lo demés, os Iz Autoridad Fornucia de
Tama, drgano adminisgativo del Estado de Ghana, quien ha pmcedifi_o a ejeenisr las
decisiones iicites del juez Richard Adiei-Frimpong.

19. A pewar do lus esfucrzos de la Argenting para selucionar la controversia, Tos
difercntes orgnnos daf Bstado de Ghana persisten en si sorporiagrienio, que consfituye
ung violacién de las ohligaciones infermaclonales recomocides -por ta SNUDM ¥
comprometen e responssbifidad intemasiondl de Ghass. come surge de lay

pretensioney wgitings enwneradas on 1a seceidn {3).
{18} Doslgnacién de wn mismbre dol Uribunal aybitral

20, De conformidad con e Ast. 3 b) del Anexo V1T do iz CNUDM, la Repiblica
Argantine notHica el nombrarnicnte como mieinbre del Tribusal Arbitvs! de la Sefiore

% frperpationnt Covrr of Justive, Jurisdictional fmomnities of the Stote (Germnmuy v, Il Gresee
ntgrvening), Todgmest of 3 Tebruary 2012, para. 118,
& Anexo de la Resolncion 59/38 do Ir Aszrblea Genpral de Jas Masiones Unidas d¢l 2 de el.ws*

2004, _,4% o "‘a’.
7 Anexg a la Resnlucién S2/63 de la Asandles Gerral de lae Maciones Unidas del 28 ‘.’“.ﬁ(’:‘l’ -4 2002,
'«-\_ ; r-‘yt-.\.
", ERYE
ity b?_l} - ol
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Elga Kolly, miewbic de! Tribupal Inierascionsl del Derecho del Mar, cuya notisia

blografica se acompatia *.

21, Lu Argending invita & Ghang 2 nombrer vn oiembro del Tribusel Asbitral en el
plaza de 30 dias ¥ a iniciar contactos para vorubrar 2 la brevadad los efros miembros, de
contormided con fo dispucsto an ef Art. 3 ¢}, d) y e} del Anexn Vil

B SOLICITUD DE MEDIDA PROVISIORAL

22. Pendiente 1p constitucidn del Tribunal Arbitral, de conformidad con ko dispussio
en ¢f Artieulo 290, par. 5 do la CNUDM, la Argenting solicita a Chune que, como
medida provisional, permita sin condiciones el reshastecimiento v Is salida del bugue de
puers argenting “ARA Fragata Libertad” del puero de Tema y de sus aguas
jurisdiccionsles. D no procoderse u tal modide on ¢! plazo de 14 dias, s Arpentina
demandarg &l Tribugal Internacional de) Derzebo ded Mar que Ia decrete, comio fo prave

1y citndu disposieion.

23; La medida provisionui solicituda fende 8 pressrvar los derachos do la Argentine
gn virtag de lp CNUDM mencionadoes o8 § '(a}, La proensidn de Ghann de gercer
paisdiocidn sobece ol ARA Fmgaﬁa Liboriad impide o ejerpicin Jde taies darochos ¥
puede tornarlos iusorias por un perfodo de tiempo indetermivado. Lo smensza de
eresucién de diche buque de guerra gus surge de las decisiones judiciales del 2y 11 de
oetubre de 2012 y la volumtad del gobicrno ghenés de no hacer nada para inpedirlo, de
ponerse en préctica, podria producie un peruicio jrveversible o irreparsble a tales

derenhos.

24. Existe urgencia en lu adopeidn de la medide selicitada. Mientras dura la detencidn
de la ARA Fragala Liberad, Ja Avoreda Argentina se ve impedida de atilizar sy bagus
ingignia. Se trata de una medida a la vez disruptiva de la organizacién de las fuerzes
arrpzdas de yn Estedn soberano v de una ofensa a uno de los shubolos de fa Macidn gue
hiers a log seatimientos del pueblo argentino, cuyos efectos se agravan con ¢l fransourso
del empo.  Por Tas razones indicpdas en ¢ pdrrafo 15, la mayer parte de'Is tipulecisn

8 Anexg &,




deblh ser evacuada. Bl simero restringidy de fa hipulasién aciualmente existenic hace
imposible higcar fronte al conjunto de las taress do mmﬂ:&nitﬁiauta, lo que raquiete
nonmalmente una presencia minima de 145 tripytantes, En waso de emergendis, fo
eszaso de la teipiacién tempoco podris haeer freste g fal eventualidad, De ocurelr un
incendio, ef total de lu tripylacidn actudl solo podifa cubrir woa de las wes brigadas
nevesarias 3 bordo, (e no permitiese o} ﬁbastuciiﬁifsmﬂ y ia splida del bugne en farmia
inmediate, su astividad v la de su personal so verd alirsda de naners grave, con tesgs
tclystes pora ta seguridad del buque v para Ju selud v 1z Integridad de la tripuwlacidn
reetente, Esta situgcidn, de prolongarse, poge wubidn i prave riesgo of fancionsmieno
futuro de 1 ARA Fregna Libertad.

23, Ly Comvencidn de fus Nactoses Unidas para of Dereoho det Mer ha tenido e
cucnta k4 necesidad fimdamental de garantizar Ja-liberiad de navegaciin a hugues
prividos o que giereen actividades de indole comesgial”, proviendo mesanismos de
pronia liberacién a sy respecto’”; con mayor razdn ua bugue de puerrg debe teoer la
posibilidad de géreer tal derecho sin-condicidn m restriccidn glgma v on forma gmnm

Blio asi, a pinte wal que inclusive st wn buque de guerra viols disposiciones lopistativas
0 reglamentarias del Estade riberefio, tode o gue éste puede hucer es ordenwde que
sniga tmedistemante de fu may erriterdal’,

26. Dp po mediar |z medida previsions], fn prosencin forzedn de le ARA Fragals
Liburiad v de suz ripulacidn on el puerty da Tems quedard 4 rasreed do Ja decisitn do
vn Bstado que cirece manifiestements de toda jurisdiceidn sobre 4] bixgue de guera
deicriido, La pretension del gobiemo v del sistemn judicial ghareses de ofercer
Jurisdiccidn sobre ol E::uqu&_éé guerra y de giocntarde itportan po solo 1 fraposibitidad
del glercicio de log derechios por un lapso profongade, sine Ja amenpzs do vo péedids

nruparsble,

&7, Por olya parte, ¢l tismpo prolongade gus requiersn la constiucion del tribungl
arbitrad, ol procedimicnto e seghis v 1a adopoitn del Iiude, hacen imposible la espers def
final del procedimiento ¢in grave parjuicio 2 los derechos gus la Argenting Invoes .

Y oy sisupe. Arts, 27 ¥ 25 de b CNUDRL.
16 are. 392 do §a CHUDM.
T Ap 30 de b CNUDM.




28. Este hechio gn precedentes de violasidn flogrunte de dersohos que sen por dernds
plausibles v que se fondamentan oo regles bésteas y de larga dataen la conducta de lag
relaciones infermacionales, de tolerarse, no sole pondria op peligro Jos dergchbos de ia
Argenting, sino tambidn crearfa tn procedente de incalculables consconenciss pars los
buques de guerma de todos los Esiados, st los mismos deblersn permatioosr
inmovilizedos ante cuslguicr proeedinsiesto udicinl gue s¢ inielave en su conira, &a

espera dg Ju decision de GRime inslancia de los drganocs judiciales intemos.

Hago propicia la oportumsidad para salndar 4 Vosstra Expelengiy cor i rade

wlta y distinguida considerasiciv

T a8 CEWNED vl
Fve ($)renexes
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& 5D eal ,,;fo;” " Accra, Qctober 29% 2012
he 2 _
Excellency,

L. Upon express instructions of my Govermment, | am writing te refer to
the situation that led to the tclephone conversation held on Ociober 37 2012
between you and the Minister of Forcign Affairs exd Worship of
Argenting, Héotor Timennan, and the note that he sent yon on Octobey 45
2012, rggarding the defention by Ghana in the port of Tema, since October
2 2012}, of the warship “ARA Fragata Liberfad”, which belongs o the
Argentine Navy,

2. In such communications, the Argentine Republic clearly stated thst
said measure {5 contrary to international law and, 1o particular, albeit not
exclusively, is a violation of the immunities enjoyed by warships pursuant
to Article 32 of the United Nations Convention on the Law of the Sea
(hereinafter, “UNCLOS™ and sther internations! law rules. Argeniing
requested your Government fo urgently adopt the necessary messures fo

put an end to this situation.

3. With a view to resolving the dispute as urgently a5 required by this
case and for the purpose of continuing without delay the eachangs of views
already initated between the parties, pursuant to Anticle 283 of UNCLOS,

ny Government sentto Accra a high-level delegation comprised of the

To the Ministry of Foreign Affzirs and Regionzl Integraiion
of the Republic of Ghana
Alhal Muhommad Mumunai

T Aanex 1,




Vice-Minister of Fore 1gn Affairs, Ambassador Edumrda Zuain, and the
Secretary of Imternational Affairs of the Ministy of Defencs, Couns,
Alfredo Forti. On 16-19 October 2012, the delegation met three times with
Your Excellency, twice with the Minisicr of Defence and once with the
Minister of Interior, the Attomey General, the Depuiy Attorney General
and gdvisors Lo the President of the Republic of Ghana, i addition to other
efficizls. The Argentine Republic deeply regrets that such exchanges of
views and negotiations failed fo resplve the dispute between our two States
as well a5 the fact that the warship "ARA Fragats- Libertad” remains
unlawiinlly detained and subject to restiaint measures in the port of Tema in

flagrant violation of basic rues of international law,

4. Smce both Argenting and Ghana are parties to UNCLOS, but bave not

accepted the same procedure for the sertlement of the dispute, it must be

submitted to the aﬂ;xtml procedure provided for in UNCLOS Annex VI,

by virtae of Article 287 of the said Convention. My Clovemmex;i hereby
notifies o the Government of Ghana that this dispute 15 being submitted to
the arbitral procedure, pursuant to Article 1 of Annex VI of UNCLOS (1}
Argentina finther requests Ghana to adopt the provisional measure of
unconditionally enabling the warship “ARA Frapata Libertad” to be
resupplied and to leave the Ghanmian jurisdictional waters. Otherwise,
within 14 days 23 from the daie of reczipt hereof, Argentina shall demand
that such measure be ordered by the International Tribunal for the Law of
the Sea, a8 provided in Article 290, paragraph 3, of UNCLOS (1),

(1) SUBMISSION OF THE DISPUTE TO ARBITRATION

5. The Argentine Republic submils to arbitration as provided in Annex

wd s

Y1l of UNCLOS the dispyte that exists with the Republic of Cbﬂmﬁi@tﬁd
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to the detention of and the court measures adopted against the warship
“ARA Fragata Libertad” by the Government of Ghana.

(AYThe Argentine Republic's Statement of Claims and

Grounds upon which it is based
{(a)Staiement of Clatms

6. The Argentine Republic requests the arbitral wibunal to declare that
the Repubﬁc of Ghana, by detaining the warship “ARA Fragata Libertad”,
keeping it detained, not allowing it to refuel and adopting several judicial
measures against it '

(i)Vidlates the international obligation of respecting the immunities from

jurisdiction and execution enjoyed by such vessel pursuant to Article
32 of UNCLOS and Article 3 of the 1926 Convention for the
Unification of Certain Rules concerning the Immunity of State-owned
Vessels as well as parsuant o well-established general or customary
internagonal faw rules in this regard; | _

{2} Prevents the exercise of the right to sail out of the waters subject to the

jurisdiction of the coastal State and the right of freedom of navigation
enjoyed by the said vessel and its crew, pursuant to Articles 18,
paragraph 1 (o), 87, paragraph 1 (2), and 50 of UNCLOS.

7. Thus, Argentina requests the arbifral tribunal to assert the international
responsibility of Ghana, whereby such State must:
(1) immediately cease the viclauon of its interpational obligations as

described in the preceding paragraph;

ﬂ (2) pay o the Argentine Republic adequate compensatioa. fog all material
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{3) offer a solernn salute to the ﬁ;;*geuﬁne flag as satisfaction for the
moral damage caused by the unlawls! detention of the flagship of the
Argeniiae Navy, ARA Fragata Liberiad, preveonting it from
accomplishing its planhed activities and ordering it to hand over the
documentation and the flag Jocker to the Port Authority of Tema,
Repiblic of Ghana;

{4) impose disciplinary sanctions on the offieials of the Republic of
Ghang dizectly responsible for e decisions by which such State has
engaged in the violations of ifs aforesald international obligations.

(1) Grounds for Argenting’s claims

5. ARA Frapata Libertad is a warship of the Argentine Navy within the
scope defined by A, 25 of UNCLOS, [t is the flagship vessel of the
Argentine Navy and, as such, represents the Argentine State, and has been
suiling the world’s seas for more than 30 years, conveying a message of
pezce apd friendship with 3 view to consolidating relativus bétween the
Argenfinge Navy and Hs courserparis in third countries, ARA Fragata
Libertad is used for navy cadet training trips. At the time of its detention by
Ghana it was on its 43 instruction voyage. The erew of the vessel detained
inclnded guest officers from the Navies of Bolivia, Brazil, Chile, Paraguay,

Pera, South Africa, Suriname, Uruguay and Venezugla.

9. The Governments of Argentina and Ghang agreed on the visit of ARA
Fragata Libertad 1o the port of Tema (Republic of Ghanal The
Goverament of Ghana on Jane 4% 2012 authorized such visit and notified
its decision to the Argentine Govenyment through diplomatic channels, by
toeans of notes exchanged between the respective representations in Abuja,
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Migeria®. The notes exchanged clearly indicate thai ARA Fragawa Libertad
is a warship, f:hé:_ official purpose of the visit angd the relevant protwcol
srrangements between Argenting and Ghana. The final preparations for the
vigit by ARA Fragata Libertad to Ghana were agreed upon by Argenfing
diplomatic staff pested in Ghans since 26 September, which established
conlact with the naval snthorities of that country as had been required by

the 1ocal Goverpmsnt,

10, ARA Pragata Libertad arived on the scheduled date {October 1™} end,
on that same day, & formal welcome ceremony was held on board the stup
tp which governmental éutheritiﬁs., representatives of the Ghanaian Armed
Forces and representatives of the diplomatic 6orps aceredited to tha
country aﬁeﬂéad, in fgll ocﬁmp}iance with the instructions received from the

local Government in previous communications.

11, At 8:00 g on 2 October 2012, a person-claiming to be an official for
the Judicial Service of the Smpeﬁar Court of Judicature of Chana —
Commercial Division— appeared a1 ARA Fragata Libertad with other
persons, for the purpose of delivering an official letter bearing the same
date which contained an order by that Court, rendered by degg_e Richard
Adiei-Frimpong, requiring that ARA Fragata Liberiad be held in the Tema
Port, The official 1eft the ship without the officers in charge of it acceptin g

such service of process,

12.0n the following day, and even' though the contacts between the
Argentine and Ghanalan authorities had already begun, including talks

* Notes from the Argentine Embassy in Abaja to the Ghans High Comsndssion BE206/12 of Moy T
T, BE200/12 of May 24 2012, E/2158712 of hme 92012, EB/29/12 of June 21 2012, ER8/12 of
Juns 28, 2012, PY/280:12 of August 28 2012, BE315/12 of Sepiember 25 2012; Nots ARJCON3Y

VOLA of the Chmna High Comsraission in Abujs to the Arpemtlne Embassy in ihatoityofsfduns 2012
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between ther respective Ministers of Foreign Affairs, in which Argentina
urged Ghana fo desigt from s conduct, which constituted 3 violation of
international law, a4 person claiming to repregent the Port Authority
appesred af the ship, together with a Mariime Agent, and requested 1o
medt with the Commander of ARA F:ragaia Libertad, for the purpose of
taking the documents of the ship and the flag locker in pursuance of the
abovementioned order issned by the Superior Court of Judiceture of

Ghase~—Commercisl Division, This request was also rejocted by the |

officers in charge of the ship,

13. Degpite my government’s request, the Government of Ghana has not
desisted feom its unlawfel conduet. In view of this attitude, the Argenting
Gevemmént appesred befors the judge that had ordered the interlooutory

‘measare’ against ARA Fragata Libertad for the purpose of informing that

he lacked jurisdiction and rejecting his arempt fo take steps in connoction
with and assinst ARA Fragate Libertad, as this entailed a violation of such

ship"s ioumumly,

14.1n spite of 21i the precedents and of the clear content of the applicable
internations) rules giving rise to Ghang's inferoational responsibility, ihe
acting judge, Richard Adjei-Frimpong, on October | 1" 2012 confirmed his
previous order of seizure of ARA Fragata Libertad®. The ship hss thus
remained stranded at the Tema port to this day even though it should have
set gail —as previously agreed by boeth Govemnrnenis— on 4 Qciober 2012,
This siteation renders the ship unable to follow its program as agreed with
the other Stafes it. was glso going to visit (Angols, Namibia, South Africs,

* I the Superior Court of Indleatirs m the High Court of Justice {Commessial Divigion), Accm, Ofder
for Inferlocutory Injunction and Ikerim Prescrviion of the « ARA Liberad », 2 Oglober 2042 {Annes 2).
* I she Swperior Court of Jadivatuen, in e Hiph Court of Justioe Ancrs Commersial Divisicn, held on
Thursday de 118 day of Dctobar, 2012, Befine Fiv Losdsip Justice R@Qﬁfwﬁgiﬁm%ﬁnﬁﬂg
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Brazil and Uruguay), as well a3 with the States whose officers were on

bonvd of i,

15. Due 1o the intertocutory erder by judge Adjel-Frimpong, enforced by
the port authorities of Tema, ARA Fragita Libertad i5-unable to refuel, The
ship depends o fuel for the maintenance of ifs two electricity generators

and water distilier, As a result of this impossibility, the vessel will run ool

of fuel in the coming days. Faced with this gituation, my govermment on

October 24" 2012 hed to repafriate at its own coss, on board a charter
flight; most of the vessel’s crew and all of the officers of foreign States that
were participating in the expedition, i.., 281 individuals. At present, the
captain of the ship and 44 crew members are still on board ARA Pragata
Libertad. The Argenting Government is also beariag all the costs arising
from this involuniary stay imposed on i and its erew, My government
holds Ghana resporsible for the scourity of the ship aud of the crew

‘remaining n it for as long 3 its unlawful detention fasts.

16. Judge Richard Adjei-Frimpong, in addition to clalming a jurisdiction
he does not have, manifestly Gisregards intorngtional law by attempting to
justify his dmmfm by referencs to the fact that Ghana legislation would not
probibit him from taking enforcement measures egainst a foreign warship.
This judge interprets in 2 downright abwurd end arbitcery manner ths
content of an Argenting bond issved in 1994, virtually holding that
Argentinag would be a State without any kind of immunity. The iaﬁguage of
the clayse itself states that Argentinz has not waived the ymmunities to
which warships are entitled vader inlernstional law. Therefors, the
Ghangian judge’s decision ignotes the fundamental and well-established
international faw fact that a waiver of immunity from enforcement of 2

government's public properly must be express, and the fa cf mat Argemma
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never weived the immunities protecting the warshin ARA Fragat
Libertad’.

I7. Until today the government of Ghans has not taken any kind of
rocasures aimed af putting an end to the, unlawful act generated by the
decision of its judiciary. This is in- flagrant violation of spplicable
interaational law rules providing that the government of a State shall

- ensure that ity cowrts determing on their own initiative that the immunity of

other States is respected, as set forth In Artiels 6 of the United Nationg
Convention on Jurisdictional Immusities of States and Their Propesty’,
which reflects a well-established mule of customary law,

18. The government of Ghans {2 not unawsare of the fot that the State is
responsible for the acts of all its organs, whether they exercise judicial or.
other functions, ss ssinbhished by genergl international lsw and as reflected

m Articls 4 of the Articles on Responsibility of States for Internationally

Wrongfal Acts elaborated by the Dnternaticnal Law Commission’
Fartherniore, it is the Tema Port Authority, an administrative orgas of the
State of Ghana that has enforesd the unlawful decisions of judge Richard

Agdiei-Frimpong,

19, Despite Argenting’s efforts to resolve the dispute, the varions Sate
organs of Ghana persist in thelr conduct, which viclates international

- obligations recognized by UNCLOS and entails interngtional responsibility

on the pari of Ghana, 48 arises from the Argenting argam&nté set out in {B).

¥ Bee Intergutionnd Ceust of Tustics, Jirisdfctonal fmmunizizs of the Siote (Gerany v. faly: (veeee

- é#sfuwmnw) Judgmentof 3 Pebrgary 2012, pars. 133,

“ Anwsex to United Mations General Assembly Resolasion S9/38 of 2 Teccinber 2004,
7 Angex to United MNations Genera] Asseobly Regolution 56/63 of 28 ) :am.rary 3002,




- {B) Appolniment of 9 Mambey of the Arbitral Tribunal

20, Pusuant 1o Article 3 (b), Annex VII of UNCLOS, the Argenting
Republic notifies the appointment of Ms Elsa Kelly, member of the
International Tribunal for the Law of the Sea, a blographical summary of

whom is enclosed’, a3 member of the Arbitral Tribupal,

21, Argenting invites Ghana 10 appoint a wember of the Arbitral Tribunal
within 30 days and to begin contacts o appoint the other members 23 soon

as possible, in aecordance with Article 3 (¢), (d) and (&) of Annex VU,

L BEQUEST FOR FROVIBIONAL MEASURE

22. Pending the constitution of the Asbitral Tribunal, ws provided in
Article 290, paragraph 5, of UNCLOS, Argentina reguests Gh_a;f;;»l 1o adopt
a provisionsl measwe 10 un¢onditionally enable the Argentimg warship
“ATA Fragals Liberad” to be resupplied and to leave the Taina port and
ihe jurisdictiona! waters of Ghana. 1€ such messure is sot adopied withm a
term of 14 days, Argenting shall reguést the Internationgl Tribunal for the
Law of the Sea to order such measure as set fouth o the aforesaid

provision.

23. The purpose of the provisional measvre requested is to preserve the
rights of Argentina arising froro UNCLQS and referred to {n I'(a). Ghana's
attemipt 1o exercise jurisdiction over ARA Fragata Libertad prevents the
exercise of such rights and may render them illusive for an indefinite
neriod of time. If carried out, the threatencd execuiion of the said warship

arising from the court decisions of 2 and 11 October 2012- and in view of
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the reluctance of the Government of (Glimna to do anything 1o prevent it ~,
this could cavse an irreversible and irrepacable impalrment of such rights.

24. The raquesied measure must be a&ﬁpmﬂ urgently. The Argenting Navy
will be unable fo use ity flagship vessel for as long as the. ARA. Frigate
Libertad remaing detained. Such detention is, in wra, & measure thal
disrupts the oa'gahizﬁi.if;al of the armed forces of a sovereign State and an
offence 0 ang of the symbols of the Argentine Nation that s the
feelings of the Argenting people, the effects of which are ouly compounded
by the passage of time. For the reasons stated in paragraph 15, most of the
erew had 1o be evacuated. The limited mumber of crewmembers that we

now on board makes it impossible to carry ont all maintenance tasks, which

normelly require af least 145 crew members. In case of an’emergency, such
a small number of crewmernbers would be unabls to respond. I a fire were
t oocur, the crew now present would merely be gble to cover caly ong of
the thres brigades needed om board, If the vessel is not ipunedistely
allawed to refuel and sail off, its sctivities and those of the orew will he
seriously dissupted, even jeopardizing the security of the vessel and the
heglth. and Iotegeity of the crew remaining on board. If this situation
persists, the fowre funclioning of ARA Fragama Libertad will also be in
paril,

248, The United Mations Convention on the Law of the Sea has (alen into
account the fundamentel need {0 guarantee the freedom of navigation of
private vessels or vessels operaled for commercial purposes,” providing
mechanisms for prompt release in this regard’”; and thus a warship has all

the more repson to be able to exercise such right promptly and witheut any

* For exanply, Areles 27 qud 28 of UNCLOS.
% Astlele 297 of UNCLOS.
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condition of restriction. This holds true to such an extent that even if a
warslip does not comply with the laws and regulations of the coastal State,
all that this State can do is to require it to lsave il territovial ses

immediately.

26. If the provisionat misasuwre is not adopted, the lnvolentary prosence of
ARA Fragata Libertad and its crew i the Tema port will be Jeft at the
mercy of the decision of a State that manifestly lacks any jurisdiciion over
the delained warship. The attempt by the govermment and judiciary system
of Ghana to exercise jurisdiction over the warship and execute it pot only
eptails the impossibility of exercising such rights for & prolonged period,
byt also the threat of irveparable loss,

27, Funthermore, the long ime required for the constifution of the arbiusl
tribunal, for the conduct of the relevant procedure and for the award 1o be
rendered makes it impossible fo wait for the completion of the procedurs

withont seriously irepairing the rights invoked by Argentina,

28. Bhould this unprecedenied flagrant viclation of these more than
plausible rights that arise from hasic and long-standing rules regarding the
conduet of mtermationa! relations be tolerated, not oaly would Argenting’s
rights be ir jeopardy, This wopld alse set a p%ecadﬁnt that would have
ingajeylable sonsequences for the warships of all States, if Uiey would have
to remaln stranded upon any tawsuit befag broaght against them and until 2
final decigion of the highest domestic judicial authorities is rendered.

assuranves of my highest consideration, /

I avail myself of this opportunity t© reiteraiy t{a/?\m:{@;mﬁemy the
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BUENOS AIRES, 4 de octubre de 2012 -

EXCELENCIA:

Continuande nuestra conversacidn telefonica de ayer, quisiera
reiterarle nuesira gran preccupacién en cuanto a fa resojucidn de a Corte Superior de
Judicatura (Divisién Comercial) de su pafs de fecha 2 de octubre de 2012 por la cual se
trab6 embargo sobre el bugue de guerra “ARA Fragata Libertad” perteanccieniz a la
Armada de la Repiiblica Argentina, que se encuentra en el puerte de Tema,

La Repiiblica Argentina lamenta profundamente que la Fragata
Libertad haya sido retenida indebidamente en ese puerto como consecuencia de la
mencionada orden judicial.

Esta orden reguita contraria al derecho internacional foda vez que
viola {as inmunidades de las que gozan fos bugues de guerra conforme al Articulo 32 de
ta Convencién de las Naciones Unidas de 1982 sobre ¢l Deracho del Mar v la
. Convencién de las Naciones Unidas sobre las Inmunidades Jorisdiccionales de los
Bstados y de sus Bisnes de 2004 cuyas disposiciones reflejan el derecho
consuetudinario en la materia, normas en virtud de las cuales un buque de guerra como
Ja Fragata Libertad ss inembargable.

La Frageta Libertad estd actualmente en su cuadragésimo tercer
vigje de instruceion con una tripulacion compuesta, ademas de oficiales argentinos, de
personal militar que representa a las Fuerzas Navales de Bolivia, Brasil, Chile,
Paraguay, Peri, Sudéftica, Surinam, Venezuela y Uruguay. Cabe destacar que la

Fragata Libertad se encuentra en visita en ¢) Puerfo de Tema sobre {a base de una
* invitacién oficial de su Gobierno con lo ¢val sorprende la medida tomada por lag
autoridades de su pais.

1.a Fragata Libertad es venerada como un simboio argentino con
alto valor histdrico y cultural, v represenia ante e} mundo a la Reptblica Argentina y a
su pueblo. :

AL SENOR CANCILLER DE LA REPUBLICA DR GHANA
ALHAJ MUHAMMAD MUMUNI
S / D.




Ministro do %m@ Gutoriores y Brdtr

Los viajes anuales de instruccidn alrededor del mundo de la
Fragata Libertad sirven al importante rol de promover las relaciones de amistad v
coaperactdn entre la Repiblica Axgentina y las naciones visitadas eufre las cuales se
encucntra su pals. Ademas de Ghang, dentro del actual viaje estd programada la visita a
otros 12 paises (Brasil, Surinam, Guyana, Venezuela, Portugal, Espafia, Marruecos,
Senegal, Angola, Namibia, Sudéfrica y Uruguay) bajo un estricto cronograma que fue
previamente acordado con autoridades militares y civiles de los paises visitados,
incluyendo al Gobiema de¢ Ghana. Cualguier retraso en el Puerto de Tema afecta la
agenda oficial ¥ pone en riesgo la mision dsl vigje de Instruccidn,

La medida dictada por ¢l poder judicial de su pais, ademas de
contravenir el derecho internacional, cansa un grave perjuicio a la Repiblica Argentina
y repercutird, sin dudas, negativamente en el normal desarrollo de las relaciones
bilaterales de no ser la misma dejada sin efecto con la mayor urgencia, a fin de que la
Fragata Libertad pueda continuar con su viaje de instruccion tal como ha side planeado.

Es por ello que, en homenaje a la histdrica amistad que une a
nuestras dos paises y en virtud del favorable escenario que presenta hoy la cooperacion
sur-sr, solicifo muy especialmente al Gobierno de VE —y agradezco desde ya- adoptar
con la mayor urgencia las medidas que esién a su alcance para poner fin a esta sifuacién
que lameniablemente empaila la exitosa gira por paises amigos del emblemético buque
escuela de la Acgentina.

Puedo asegurarle que para mi pais, fa eleccidn del puerto de
Tema como upa de las escalas del jtineracio de la Frapata Libertad fue motivo de
enorme satisfaccidn por permitirnos honrar tos vipculos de fraternidad que nos unen.

Aprovecho esta ocasidn para renovar 2 V.E. las seguridades de mi
mas alta v distinguida consideracion.

=

HECTOR TIMERMANM
Miniatio de Rolacicnea Exierlores
¥ Cilp




COURTESY TRANSLATION

BUENOS AIRES, 4 October 2012

EXCELLENCY:

Further to cur telephone conversation yesterday, I would like to
reiterate to you our deep concern about the Ghana Superior Court of Judicature
{Commercial Division) order dated 2 October 2012, issning an attachment against the
“ARA Fragala Libertad” warship that belongs to the Navy of the Argentine Republic,
and which is at Tema port.

The Argentine Republic ig deeply distressed that Ffigate Libertad
has been unduly withheld af that port as a resuft of the aforesaid arder.

Such order is contrary to international law, insofar as it violates
the imimunities enjoyed by warships pursuant fo Article 32 of the 1982 United Nations
Convention on the Law of the Sea and the 2004 United Nagions Convention on
furisdictional Immunities of Siates and Their Property, the provisions of which reflect
the customary law in this regard, by which & warship such as Frigate Likiertad cannot be
subject to any measure of attachment,

Frigate Libertad is currently on its 43rd crew training trip, and its
grew comprises, in addition 1o Argenting officers, military personngl representing the
Naval Forces of Bolivia, Brazil, Chile, Paraguay, Peru, South Africa, Suriname,
Venexuela and Urnguay. It is worth noting that Frigate Libertad is visiting Tema Port on
an official invitation from your Government, and therefore the measure adopted by the
authorities of your counbry has faken us by surprise.

FFrigate Libertad is revered as an Argeatine symbol that boasts a
high historic and cultural value, and represents Argentina and s people before the
world.

The annual training trips around the world of Frigate Libertad
serve the significant role of promoting fies of friendship and cooperation between the
Argentine Repubiic agnd the nations visited, including your country. In addition to
Ghana, the frigate is planned to continug this trip in {2 other couniries (Brazil,
Suriname, Guyanga, Venszuele, Portugal, Spain, Moroceo, Senegrl, Angola, Namibia,
South Africa and Urugnay) on a strict schedule that has been previcusty agreed with
ratlitary and ¢ivil authorities of the countries visited, including the Govemment of
Ghana. A delay in Tema Port adversely affects the official schedule and jeopardizes the
mission of the training teip.

e L



The measure adopted by the Ghana judiciery, in sddition w
violating international law, causes serious harm to the Argentine Republic and will
certainly have an adverse impact on our normal biateral relations if this measure is not
set aside promptly, so that Frigate Libertad can coniinue its Lraining trip according to
plan.

Hence, as a way of paying homage to the historic friendship
between pwr two countries and in view of the positive outloole of South-South
cooperation nowadays, 1 kindly request Your Excellency’s Government — and T thank
Your Excellence in advance for this — to adopt as soon as possible such measures as
may be within your reach 1o put an end to a situation that unfortunately tarnishes the
suceessiul visit 1o countries that are friends of Argentina’s erablematic schoo! ship.

[ can assure you that for my country, the clection of Tema port as

one of the stops on the itinerary of Frigate Libertad was a source of snormous
satisfaction as it allows us 1o honour the fraternal ties belween our countries,

I avail myself of this opporiunity to renew to Your Excellency the
assurances of my highest and most distinguished consideration.

TO THE MINISTER FOR FOREIGN AFFAIRS OF THE REPUBLIC OF GHANA
ALHAJt MUHAMMAD MUMUNI
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“2FEE - Ao oe Romessic 5 dootor T BIANUEL BOELGRALDT

Embassy of the
Argentine Republic

NOTE: EE/ 266712

The Embassy of Argentine Republic in Nigeria presents its compliments to the High Commission of
Ghana in Nigeria and has the hogor to inform, that in the frame of deepening the warm bilateral relstions and

. the initlatives alrewdy i place since recent years, the Argentinean Navy has organized the visit to Thema Port of

the Instruction Frigate AR A. Libertad from 1st zill 4% of October in the course of it annual instruction trip for
graduating naval cadets. .

This occasion will be the first for the School Ship to anchor in a Ghanaian port ever, and we hope, it will
be an unforgettable oceasion for Ghanaians to visit and get acquainted with the museum-ship.

bl
=

In this light, and following a special request from the authonties of the above mentioned vessel, we wish

" to reguest for information regarding the contact details of authority, coritact person, focal point in Ghana in crder

1o facilitate proper arrengements, discuss logistics and operational devails with the Argentinesn side in the
Frigale. .

More  information on  the  AR.A. Fragata © libertad;_l_ can be foupd at
b nseasnlideniz2Y (in Spanish) -

Our contacts are s follews: Embassy of Argentina, Plot 1611, Yusuf Majtama Quie street, AsoLnro,
Abuia. Email: eraee? vareric.voy ar, Tek 09~78{}0651 08065292334

The Embassy of Argeniina in Nigeria avails itself of this oppormunify to renew to the High
Commisston of Ghana io Nigeria the assyga G its highest consideration.

by

’ Abula, May 27, 2012

High Commissica of Ghnna
Abujﬂ - - J—
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R - &Ao de Momatade & dution D BAKNUEL BELERARDT

Embassy of the
Argentine Republic

NOTE: EE/ pe3/12

The Embassy of Argentine Republic in Nigeria presents its complimenis to the High Commission of
Ghana in Nigeria and with: reference to owr previous Note Verbal has the honor to request for the Parmit from
the appropriate euthorities of Your Esteemed Cotmtry to enter the jurisdictional waters of Ghana and stop over ai
the Thema Port.

Details of the Frigate:
Crew:

- Officers: 25 (Twenty five}
- Official Guests (Domestic and Foreign): 16 (Sixteen) ' ” :
- Midshipmen in comumnission: 71 {seventy one)

- Midshipmen in commission (Foreign): 23 {Twenty three}

- Assistapt Officers: 21 (Twenty one)

- Caporals: 172 {One hundred and seventy two) -
- Civil personnel: 04 (four) -

ot

Entry to Jurisdictional waters: 29 SEP 07:00 GMT; Lat. 00°24°;80(); Lorg: 000°00°,598(W)
Exit: 05 OCT 15:00GMT; Lat: 80°24° B0{IN}; Long: 000°00°,90(W)

Entry to Thema Port: 61 OCT 09:00 GMT

Exit from the Thema Poriz 04 QCT 15:00 GMT

Our contacts are as follows: Embassy of Argentina, Plet 1611, Yusuf Maitama Sule street, Asokoro,
Abuja. Email: snive@nweciyge. e, Tel: 09-7800651, 08065292334

The Eﬁ]bassy of Argentina in Nigeria avails itself of this opportunity to repew to the High
Comupission of Ghana in Nigeria the assurances of its highest consideratien,

Abuja, May 24, 2012

High Commission of Ghana §
Abwnja




“2612- Afo de Homenaje al docler D, WIANUEL BELGRAND®

The Embassy of
the Argentine Repulblic

NOTE: EE/ 214 /12

The Embassy of the Argentine Republic in Nigeria presents its compliments
to the -High Commission of Ghana~ 1 Nigeria and regarding the visit 1o Ghana of
the Argentinean Ship AR A. LIBERTAD from the 1™ to 4® October 2012, has the
honor o forward additional information attached to this Note,

The Embassy of the Argentina Republic avails itself of the opportunity to
repew to the -High Commission of Ghana- 1w Nigena the assurances of its bighest
consideration. :

Abuja, 19 June 2012

o TR e R

THE HIGH COMMISSION OF GHANA
Abua
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7201 2- Afie de Homenaje &l docter D. MANUBL BELGRANO"

The Embassy of
the Avgentine Repunblic

NOTE: EE/ 22 4 /12

The Embassy of the Argentine Republic in Nigena presents its compliments
to the -High Commissien of Ghana- in Nigeria and with reference to the Note
Verbal EE/218/12 dated 19" June 2012, has the honor to forward the C.V. (English
version) of the Captains of the Argentinean Ship AR.A. LIBERTAD: Executive
Officer M, Carlos Maria Allievi and Commanding Officer Mr. Pablo Lacio Salonio.

The Embassy of the Argentina Republic avails itself of the oppoztunit); to
renew to the -High Commission of Ghana- in Nigena the assurances of its highest
consideration.

Abuj a»_,%lﬁ:lzég&f@ 12




“201Z- Afo de Homenzfe al doctor B. MANUEL BELGRANOY

The Embassy of
the Argeniine Republic

NOTE: EE/ < 38 /12

The Embassy of the Argentine Republic in Nigeria presents its compliments
10 the High Commission of Ghana in Nigeria and regarding the visit to Ghana of the
Argentinean Frigate AR A. LIBERTAD, which was authonzed by the Ghanaian
Authorities to dock at Tema habour, and in order to comply with the visit, has the
honor to request the following-

1) -Protocol kst of Port Authorities and city of Tema suggested for courtesy
VISt _

2} - Authorities and personalities that Ghanaian protocol would kindly advice
to include in a list of possible guests for the reception to be hosted on board by
Commasder of the Frigate.

Our confact s as follows: Plot 1611, Yusuf Maitama Sule Sfreet, Asokoro
District, Abuja, Nigeria, Tel: +234 9 7800651; e-mail: gnige@mrecic. gov.ar

The Embassy of the Argenfina Republic avails itself of the opportuntty {o
renew to the High Commission of Ghana in Nigeria the assurances of its highest
consideration. '

Abuja, 28" June 2012

THE HIGH COMMISSION OF GHANA
Abuja



- -

“204 2- Afo de Homenale af doctor D. MANUEL BELGRANG®

The Embacsy of
the Avgentine Repubiic

NOTE: EE/ 2 &0 12

. The Embassy of the Argenfine Republic in Nigeria presents ifs compliments
to the High Commission of Ghana in Nigeria and with reference to the previous
Note Verbal: ER/238/12 dated 28™ June 2012 regarding the visit to Ghana of the
Argentinean Frigate AR A LIBERTAD, which was authorized by the Ghanaian

- Aunthorities to dock at Tema habour, has the honor to request the following:

1} -Protocol Iist of Port Authorities and city of Tema suggested for courtesy
vistt.
2) - Authorities and personalities that Ghanaian protoco! would kindly advice

to include in a list of possible guests for the reception to be hosted on board by
Commander of the Frigate.

The Embassy contact details are as follow: Plot 1611, Yusuf Maitama Sule
Street, Asokoro District, Abuja, Nigeria.. Tel: +234 & 7800651, e-mail:
enige(@mTEcic. gov.ar '

The Embassy of the Argentine Republic avails itself of the opportunity fo
reniew 1o the High Commission of Ghana in Nigeria the assurances of its highest
consideration.

Abuja, 28™ Angust 2012

THE HIGH CO
Abuja '
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“2012 - Aiia de Homenafe af doctor D. MANUEL BELGRANO®

Embassy of the
Argentine Republic

NOTE: ER/. 545712

The Embassy of Argentine Republic in Nigeria presents its compliments to the High Commission of
Ghana in Nigeria and has the horor to inform, that the Instructional Frigate A R.A, Libertad will arrive fo the
Thema port at 12.00 noon on 1* of October. Therefore the official cocktails on board is scheduled for same day
at 7 30pm. ' .

We would humbly suggest that through the good offices of the Ghanaian Ministry of Foreign Affairs, the
ceremsony on board stated (Monday, October 1% at 7.300om) be put into knowledge of the authorities of the
Ministry of Defanse, Ministry of Agriculture, Acera city Awuthorifies, traditional rulers, Members of International
Organizations and Diplomatic Missions.

[n order to participate in the official welcoming ceremony of the Instruction Frigate A R.A. Libertad,
Ambassador — HLE. Maria Susana Pataro will arrive to Accra on 28" September 2012 by Asik flight W3 61 at
17.50brs and depart from Accra on 05" October by Arik flight W3 64 at 06.00krs. During the visit, Her
Exeellency will stay in Lahadi Beach Hotel.

In order to coordinate the vmt of the Frigate, Secretary - Mr. Gustavo Fernandez Briozzo is asriving
today — 26™ of Septemebr from Spain. Ffis contacts are as follows: $34-606067882

For farther informaticr you can kindly contact us as follows: Emnbassy of Argentina, Plot 1611, Yusuf

The Embassy of Argentina in Nigeria avails itself of this opportunity 10 renew o the High
Commission of Ghana in Nigeria the assurances of is hishest consideratics.

Abuija, September 23, 2012
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GHANA HIGH COMMISSICN
OLUSEGUN OBASANIC WAY
AREA 10 GARK! :
P. 0. BOX 2025 GARKI, ABUJA - NIGERIA )
TEL: 08461 5400, 09-451 5447-20, @
Fax: 09-481 5407 -

ABJ/CON/38 VOL.8

The High Coramission of the Republic of Ghana presents
its CQmpdmenrs to the Embdssy of Tne Republtc of Argentine

and with reference ’fo the latier’s No’m \ie-rbcﬂe No. EE/206/12

dated 218 May, 20012, requesting for 315 Naval ship to dock at

Tema haobour from 157 1o 4% Cclober, 2012 hias the honoix {0

inform that the Ghanaian Authérities have granted e reguesT.

The High (“omrplssu)r‘ of the Republic of thmcn avoiis Hself

Gi ihis op.porfumr,/ ,0. renew ko' the Em assy of A:’genhm %.“

ABUIA, 4™ JuMs '3312

1HE EMBAIIY OF ARGENTINE

L]
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/ IN THE SUPERIOR COURT OF JUDICATURE
- IN THE HIGH COURT OF JUSTICE
(COMMERCIAL DIVISION)
ACCRA, A. D. 2012
SUIT NO.MISC/58/12

NML CAPITAL LIMITED

HUNTLAW CORFORATE SERVICE

THE HUNTLAW BUILDING PLAINTIFF/APPL.
75 FOR STREET, GRAND CAYMAN

CAYMAN ISLANDS

VERSUS

THE REPUBLIC OF ARGENTINA
MINISTRY OF FOREIGN AFFAIRS
sow & WORSHIP ESMERALDA DEFENDANT/RESPT.

e

=5

" 1212 €1007 ABR BUENOS AIRES
ARGENTINA

ORDER FOR INTERLOCUTORY INJUNCTION
JUSTICE OF THE HIGH COURT ~ AND INTERIM PRESERVATION OF THE “4RA
¢ LIBERTAD” -

—_—————— - e e e e e e T

UPON READING the affidavit of KWEKU AGGREY-
ORLEANS, of House No.7 Abokobi Cloge, East Cantonmenis
filed on 2" October 2012, in support of the motion ex-parte for
interlocutory injunction and interim preservation: -

AND UPON HEARING ACE ANAN ANKOMAH ESQ,
Counsel for and on behalf of the Plaintiff/Applicant herein:

IT IS HEREBY ORDERED THAT the “dra Libertad® be
injuncted and preserved as follows:

1. The Defendant, its servants, agents, privies and/or assigns
including  the -captain (Capitdn de Navio Pablo
LucioSalonio} and crew are restrained from moving the
ARA Libertad from the Port of Tema without further order -
of the court. :

2. The Defendant, tts servants, agents, privies and/or assigns
including the capilain {(Capitdin de Navic Pablo
LucioSalonio) and crew are restrained from bunkering the
ARA Liberfad without further order of the court.

The Harbour Master, his servants, agents, privies, assigns
are ordered to preserv® the presence of the 4RA4 Libertad in

Ll



iii.
v,

Vi,
Vii.

- viil
Ix.

xii.
Xiii,

Xv.
XVi.
Kvil.

XvHi.
XX

XK1,
xxii.

Ghana and ordered to board the ARA Libertad forthwith
and take possession of all copies, whether electronic or
otherwise, of the 4R4 Libertad’s mandatory documents as
listed in schedule | below and to refrain from permitting
pilots, tugs or other personnel and services of Tema Port in
assisting the ARA Libertad departing from its berth,

. The Defendant, its servants, agents, privies and/or assigns

including the captain of the 4RA Liberfad {Capitén de
Navio Pablo LucioSalonio), are ordered to surrender to the
Harbour Master his servants, agents, privies, assigns at the
Port of Tema all copies, whether elecironic or otherwise, of
the ARA Libertad’s mandatory documents as listed in
schedule 1 below.

. The Harbour Master his servants, agents, privies, assigns at

the Port of Tema are ordered not to issue the ARA4 Libertad
with a Clearatice certificate or Departure permit without
further order of the court.

. The Harbour Master his servants, agents, privies, assigns at

the Port of Tema are ordered to take possession of the flag
locker of the ARA Libertad until further order of the court.

Schedule 1 List of mandatory documents

Crew and passenger manifest.

The international tonnage certificate (1969).

The international Load Line Certificate.

The international Load Line exemption certificate.

7. The intact stability booklet,

Damage control plans and booklets.

Minimum safe manning document,

On board training and drills record.

Certificates for masters, officers or ratings.
international oil pollution prevention certificate

Gil record book

International sewage pollution prevention certificate.
VYoyage data recorder system-certificate of compliance.
. Cargo securing manual.

Document of compliance.

Safety management certificate.

Interpational Ship Security Certificate (ISSC) or Interim
International Ship Security Certificate.

Ship Security Plan and associated records.

Continuous Synopsis Record (CSR).

Exemption Certificate.

List of operational limitations.

Ship’s register.

H



> xx1il,

& XXIV.
& KXV,
R XXVI.
XNVII,

Satety Radiotelegraphy Certifacate.
Safety equipment Certificate.

Bill of Health.

Vaccination List.

Cargo Manifest

1T IS HEREBY FURTHER ORBERED that leave is granted the
Plaintiff to serve a copy of this order of injunction and preservation
together with the Notice of the Writ on the Defendant outside the
jurisdiction.

The Order of interlocutory injunction shall remain in force for ten (10)
days save that pursuant to Order 25 Rule 1 (10) of C.I. 47 -the said
Order shall not so lapse after the expiration of ten (10) days-unless the
defendant provides sufficient security acceptable to this or any other
court of competent jurisdiction within Ghana to satisfy the Plaintiff’s
claim against the Defendant.

GIVEN UNDER MY HAND AND THE SEAL OF THE BIGH
COURT OF JUSTICE (COMMERCIAL DIVISION) ACCRA
THIS 28 DAY OF OCTOBER 2012.

[SGD]
GLORIA E. OCANSEY (MRS}
REGISTRAR



IEETRAL
BRD-GUAL DIVINIOR m T
MIGH COWRT, A

REPUBLIC OF GHANA

FILED PURSUANT TO LEAVE GRANTED BY THE HONOURABLE COURT ON
2" GCTOBER 2012

WRIT iSSUED FROM 20..... - ¢ NCLL

:—‘}-‘1%?@& @ﬁﬁg COMMERCIAL DIVISION OF THE HIGH COURT
T ACCRA
a —K—in

E\ML CAPITAL LIMITED - PLAINTIFF
Huntfew Corporate Sarvicss -

ST The Hunslow Buildings Fiaintift
BETWEL‘N 745 Fon Srees, Grand Cavman.
Cayman islands

And

VERSUS

T THE REPUBLIC OF ARGENTINA . DEFENDANT Defendant
; “Minisiry of Foreign Alirs and Woeship -

Esmeralda 1212
CHO07 ABR. Busnos Afres Of
Argentina

An ACTION having been commenced against you by the issue of this Wit by the above-named
Plaintff

NME; Capital Limited

YOU ARE HEREBY COMMANDED that within eight days afler the service of his Wit on you
inclusive of the day of service you do cause an appearance o be entarad for you

] : i EQ The Republic of Argentina s g

il ENE ﬁ%@ﬁﬁ%ﬁéaaui of your 8o daing this, Judgement may be given in your
3 \%senue without further notice to you.
’}yﬁﬂ-.’xrml A

i b T

HIGH < RS % W &"&?ﬁﬂ

o O tebe. a0l al

The defendant may anpear herelo entering appearance esither personally or by soficiior, at the
Registry of the Court of issue of the Writat A defendant appearing parsonally
. méw if he desires enler his appearance by post and the appropiiale forms may be oblaiped from

e rarctrer oftar aovinm the aanrnrais f-ag



STATEMENT OF CLAIM

(2) The sum of US$284,184,632.30 being the amount of the judgment awarded

The Plaintiffs claimn is for by the United States District Court for the Southern District of New York:

- .

. (b} Interest on the sum & USS284,184,632.30 at the rate of 4 95% per
i ] 184,632 .3 £ . annurm {compounde iy
mnoun"tl‘z.ng 1o US5591,784,681.30 as at 1 October 20}2; ’ (Compotnde esnually) sad

2 3 oS
e i -
{¢} Continuipg Tirterest at the rate of 4.95% per anmumn (com

N pounded annualiv) c t ine
USES49,071.03 per day from 1% October 2012 until judgment y) currontly smounting to

QT SQ0ner payment; or 3 * :

(& All'émasively, interest on the said amount

. the prevailing conmmercial bank rat th .
to the date of final payment P 4 bank rate from 18" Decerber 2006

L e —
L LT
w e

This Writ was issued by

Oa
% o Mg\ e N ARIES PUBLIC g ,f N
Address 1* Floot Teatier . all Complex, Edushtiofl Loop, Off Bames Road, Adabraka, :
Accra \k\gi T
Whose address for service is IS
Agent for NML Capital Limited
Solizitor for the Flaintifi  Bentsi-Enchill, Letsa & Ankomah who
Resides &t Accra

Endorsement o be made within 3 davs after service

This Writ was seyved by me at

On the defendant
On the day of 3 20

indotsad the day of \ 20

...................................

Note' Any defence or other pleadings should be filed in the Court in which you have entared an

appesrance ANy other communication should be sentto . H- 1 i in doubt
as to where you shouid send documeant in relation to the case the Reg'rs‘rgf-at the couri
where you enterad an appearance will tell you where vou should sent it S,

{Ordinary Wit of Sumfhons Civil Form 1, App_ A part 1)



IN THE SUPERIOR COURT OF JUDICATURE

IN THE HIGH COURT OF JUSTICE ,
(COMMERCIAL DIVISION) 2 \C
wd’ - e

ACCRA — A.D. 2012 I
?“&ga"p‘w

1 . ' ] B s
NML CAPITAL LIMITED P Lwﬁ;

Huntlaw Corporate Services
The Huntlaw Buildings

75 Fort Street

Grand Cayman

Cavman Islands

VERSUS

THE REPUBLIC OF ARGENTINA - DEFENDANT
“4inistry of Foreign Affairs and Worship

Esmeralda 1212

ClOB7 ABR

Buenos Alres

Argentina

STATEMENT OF CLAIM

L The Plaintiff is a company rogistered and incorporated under the laws of the

Cayman Islands epgaged in the business of management of investments on
behalf of, among others, untversity endowments and pension funds.

2. The Defendant is a foreign state.
The Plaintiff states that on 7°° November 2003, it commenced an action against

the Defendant in the United States District Court for the Southern District of
New York (the “New York Action”™).

Tak

The Plaintiff states that its claims in the New York Action were {for sums due
and payable under two series of bonds issued by the Defendant, namely 12%
Global Bonds CUSIP No. 040114FBJ (the “12% Bonds”) authenticated on 3%
February 2000; and 10.25% Global Bonds CUSIP No. 040114GBO (the
“10.25% Bonds™) authenticated on 21 July 2000 (together, the “Bonds™).

.

5. The Plamntff adds that at all material times it has been the beneficial owner of
US$60,244,000.00  principal amount of the 12% Bonds, and
UB§111,909,000.00 principal amount of the 10.25% Bonds.




10.

11.

The Plaintiff fucther states that both series of bonds were issued pursuant o and
under the terms of a Fiscal Agency Agreement dated 19% October 1994 made
between the Defendant and Bankers Trust Company (the “FAA™)

The Plaintiff states that under the terms of the Bonds, the*Defendant submitted
to the jurisdiction of the New York Courts in tespect of any proceedings
relating to the Bonds.

. The Plaintiff adds that the Defendant agreed under the terms of the Bonds that:

The Republic has in the Fiscal Agency Agreement irrevocably submitted fo
the juprisdiction of any New York state or federal court sitting in the
Borough of Marnhattan, The City of New York and the couris of the
Republic of Argentina (the “Specified Courts”) over any suit, action, or
proceeding against it or its properties, assels or revenues with respect. to
the Securitics of this Series or the Fiscal Agency Agreement (a "Relaled
Proceeding "} except with respect to any actions brought under the United
Stotes federal securities laws. The Republic has in the Fiscal Agency
Agreemenr waived any cbjection to Relafed Proceedings in such couris
whether on the grounds of venue, residence or domicile or on the groimd
that the Related Proceedings have been brought in an inconvenient jorum.
The Republic agrees that « final non-appeaiable judgment in any such
Related Proceeding (the “Related Judgment”) shall be conclusive and
binding upor it and muy be enforced m any Specified Court or in any
other courts lo the jurisdiction of which the Republic is or may be subject
(the “Other Courts”}), by a suit upon such judgment,

The Plaintiff states that on 11% May 2008, the United States Distict Court for
the Southern Distriet of New York (the “District Court™) granted the Plaintiff’s
motion for summary judgment in respect of the sums due and pa;, able to the
Plaintiff from the Defendant under the Bonds.

The Plaintiff states that on 18" December 2006, judgment weas entered in the
New York Action in favour of the Plaintiff in the sum of US5284 184 ,632.30
(comprising US$180,652,105.58 for unpaid principal, unpaid contractual
interest and full statutory interest due in respect of the 10.25% Bonds; and

‘US$103,532,526.72 for unpaid principal, unpaid contractual interest and

further statutory interest due n respect of the 12% Bonds) (the “New York
Judgment.™)

The Plaintiff states that interest on the New York Judpment continues to ron
from 18th December 2006 at a rate of 4.93% per annum compounded annualy
pursuant to Title 28 of the United States Code Section 1961 and that as at 1%
October 2012, the amount of interest that had accrued on the judgment sum
was US$91,784,681.30.

SR m‘!t}tim gm
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The Plaintifl states thar the District Court had jurisdiction to defermine the

12. matter and that the proceedings took place In accordance with both the state
Jaws of New York and the federal laws of the United States.

13, The Plainfiff adds that the New York Judgment is a final judgment and is

" enforceable.

4 The Plaintiff states that by the terms of the Bonds the Defendant waived and

ke agreed pol ta plead any ynimunity in respect of procesdings brought for the
praposes of enforcing or exccuting any Related Judgment.
The Plaintiff states that, in any event, the FAA and the issuance of the Bonds

13- were transactions for which the Defendant cannot claim, and does not enjoy,
state imrmmity.

) 15 The Plaintiff states that on 15" May 2008, it instituted an action against the

pefendant belore the High Court of England and Wales (the “English Action™)
suing on the New York Judgment.

The Plaintiff states that on 2% April 2008, the English High Court granted the
plaintiff leave to serve the proceedings on the Defendant out of the jurisdiction,

The Plaintiff states that the Defendant applied to set aside the order on the
! grOLmdS that the Defendant enjoyed state immunity and that the English Courts
- did not have jurisdiction in the proceedings.

The Plaintiff states that the dispute between the parties as to state immunity and
us to the junsdiction of the English Courts to hear the action was heard by the
Engtish High Coust and then on appeal by the Court of Appeal and the United
Kingdom Supreme Court.

The Plainuff states that on appeal to the United Kingdom Supreme Court,
following objections that the Defendant raised regarding state immunity and
urisdiction, the Court by its judgment dated 6% July 2011 held that the
Defendant did not enjoy state mmmwunity and that the English Courts had
urisdiction.

The Plaintiff states that ultimately, in its Defence filed on 22™ August 2011,
he Defendant admitted the sum of US$284,184,632.30 as owing to the
Haintiff.

e Plaintiff states that on 5" December 2011, the Defendant consented to
dgment being entered against it in the principal sum of US$284,184,632.30
d interest of US$48,095,940.91 (not including post-judgment interest) (the
fglish Consent Order™),

[0 it ;\"’i’;’;; X mgfm il e
e COURT, AOTA
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“‘P,

23, The Plaiidiff states that despife numerous requests made by it to the Defendant
to satisfy the New York Judgment debt, the Defendant has failed and/or refused
to pay any of the said judginent debt and has publicly admitted to orgamsing its
affairs 5o as to evade enforcement of judgment debis generally.

24. The Plaintiff states that the Defendant is the owner of a vessel named 4R4
Libertad, which berthed at location B 11 in the commercial port at the Port of
Tema on 1% October 2012,

25, The Plaintiff contends that the ARA Libertad is an asset of the Defendant
within the jurisdiction available to be enforced against,

WHEREFORE the Plaintiff claims against the Delendant as follows:

1. The sum of 15S$284,184,632.30 being the amount of the judgment
awarded by the United States District Court for the Southern District of
New York;

i. Interest on the sum of US$284,184,632.30 ar the raie of 4.95% per
annum (compounded annually) and amounting to US$$91,784,681.30 as
at 1* Qctober 2012;

iii.  Confinuing inferest at the rate of 4.95% per annum (compounded
annually) currently amounting to US$$49,071.03 per day from 1%
October 2012 until judgment or sooner payment; ot

iv.  Alternatively, interest on the said amount at the prevailing commercial
bank tate from 18® Decenber 2006 to the date of final payment.

Dated in Acera this 2™ day of October 2012

Licence No.: 05482/12 dated 23™ Apal 2012

- B ?fMLetsz;&

‘}Lawyers for the T )lam/ ff

The Registrar
High Court {Cemmercial Division)
Accra

Ang {0 the above named Defendant
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IN THE SUPERIOR COURT OF JUDICATURE, IN THE HIGH COURT OF
JUSTICE ACCRA COMMERCIAL DIVISION, HELD ON THURSDAY THE 1174
DAY OF OCTOBER, 2012. BEFORE HIS LORDSHIF JUSTICE RICHARD
ADJEI-FRIMPONG.

e e e o T e o e e e e e e o e e P e o e e . . .
e e Y T PP et el v g

SUIT NO. RPC/343/12

NML CAPITAL LIMITED - PLAINTIFF/APPLICANT
VRS
THE REPUBLIC OF ARGENTINA - DEFENDANT/RESPONDENT

PARTIES: PLAINTIFF REPRESENTED BY MICHAEL FIELDS - PRESENT
DEFENDANT REPRESENTED BY SUSANA PATARO - PRESENT

COUNSEL: ACE ANAN ANKOMAH FOR PLAINTIFF/RESPONDENT
APPEARING WITH HiM KWEKU AGGREY ORLEANS - PRESENT

LARRY OTCO FOR DEFENDANT/APPLICANT APPEARING WITH
HIM OPOKU AMPONSAH AND NIL ODOI ODOTEY - PRESENT



RULING

It will be extremely useful, I suppose, in determining the instant application,
to recount the background events that resulted in the commencement of this
suit, in particular to explain how the Plaintiff, a foreign corporate body and

the defendant a foreign state are before the High Court of Ghana.

Sometime in October 1994, the Defendant/Applicant entered into a Fiscal
Agency Agreement ("FAA”} with the BANKERS TRUST COMPANY, New York
banking corporation under which agreement the Defendant/Applicant issued

securities and bonds for purchase by the public.

The Plaintiff purchased two series of the bonds issued by the
Defendant/Applicant namely 12% Global Bonds CUSIP No. 040114FB1 (“the
12% bond”} authenticated on 3 February 2000 and 10:25% Global Bonds
CUSIP No. 040114GBO ("the 10:25% Bonds"} also authenticated on 21st July
2000. The Plaintiff thus became the beneficial owner of the interest in the
bonds.

When the Defendant/Applicant defaulted on the bond the Plaintiff
subsequently sued and obtained judgment in the United States District Court
for the Southern District of New York against the Defendant/Applicant to

recover the sums due. The Defendant/Applicant did not settle the debt.

On the 15% of May 2005, the Plaintiff commenced an action in the English High
Court suing on the simple debt obligation Iimposed on the

Defendant/Applicant by the New York Judgment.



Significantly, in its commencement of the two aforesaid actions and of course
the present one, the Plaintiff had relied on a particular provision in the Fiscal
Agency Agreement [FAA) and in the bonds as the impetus for invoking the
jurisdiction of those and this court. [ shall refer to this provision in extenso
soon hereafter. But from the facts available the Defendant/Applicant raised
an objection to the sujt in the U. K. High Court on the ground that it enjoyed
state immunity under English Jaw and that the English court had no
jurisdiction to entertain the matter. This question went before the Supreme
Court of the United Kingdom which held that the defendant did not enjoy state

immunity and that the English Court had jurisdiction to entertain the suit.

In the subsequent proceedings in the English High Court, the
Defendant/Applicant submitted to judgment and that court made a consent
order against the Defendant/Applicant and in favour of the Plaintiff for the
payment of the principal sum of US$284,184,632.30 and interest of
US$48,095,940.91.

Though that judgment was a consent judgment, the Defendant/Applicant did

not pay any part of the sum awarded.

The records available before me speak of various attempts by the Plaintiff to
execute the judgment with of course a corresponding strong resistance on the
part of the judgment debtor who from all indications is not in the prospect of

paying the debt.



Then on or about 1st October 2012, the vessel “ARA Libertad” {hereinafter

called the vessel]) belonging to the Defendant/Applicant entered Ghana's

territorial waters and docked at the port of Tema. The Plaintiff thus with the

leave of the court commenced the instant suit in this court claiming as follows:

a.

The sum of US$284,184,632 being the amount of the judgment
awarded by the United States District Court for the Southern District of
New York.

Interest on the sum of US$284,184,632.30 at the rate of 4.95% per
annum [compounded annually} and amounting to US5591,784,681.30
as at October 15t 2012.

Continuing interest at the rate of 4.9% per aonum (compounded
annually) currently amounting to US$49,071.03 per day from 1s
October 21012 until judgment on sooner payment or

Alternatively, interest on the amount at the prevailing commercial

bank rate from 18% December 2006 to date of final payment.

Having filed the claim the Plaintiff obtained in this court an Exparte limited

order of interlocutory injunction in effect restraining the movement from the

port of Tema, the vessel and the interim preservation of same.

[t is this order the Defendant/Applicant seeks to set aside by the instant

motion. The grounds for this relief have been set out in an affidavit sworn to

~ by Lawrence Otoo Esquire Counsel for the Defendant/Applicant which

affidavit has quite a number of annexures.



The application has been vehemently opposed. The first issue [ think I should
deal with is jurisdictional in nature. I consider it fundamental not just relative
to the application but to the action itself. It was argued on behalf of the
Defendant/Applicant that the laws of Ghana do not permit this court to
entertain proceedings to execute a judgment from the court of the United
States of America i.e. the New York Judgment. Reference was made to Secltion
81 of the Courts Act 1993, Act 459 and its pursuant instrument, THE FOREIGN
JUDGMENTS AND MAINTENANCE ORDERS (RECIPROCAL ENFORCEMENT)
INSTRUMENT 1993 LI 1575 The argument on behalf of the
Defendant/Applicant is that since United States of America and for that matter
the State of New York has not been listed in the schedule to the instrument as
one of the states recognized for reciprocal enforcement of [udgments, this
court wrongfully entertained the Plaintiffs action and on that wrongful

footing granted the interlocutory orders.

I do agree that the provisions in the whole of part 5 of the Courts Act and the-
L1 1575 provide a regime of reciprocal enforcement of foreign judgments. The
-mode of enforcement in those provisions is by registration of the judgment.
And I do not find any controversy about the fact that the United States of
America or any of its states has not been listed for reciprocal enforcement of

judgments under that regime.

Clearly therefore the New York judgment is not registrable under the law and
hence unenforceable wunder that. But then the qualm about the
Defendant/Applicant’s argument lies in the suggesticn that every foreign

judgment must necessarily go through the regime of registration under the



provisions of part 5 of the courts Act and LI 1575 before a court in Ghana can

entertain an action in relation to its enforcement.

That is not my understanding of the law. [ am of the view that the common
law regime which permits the filing of a fresh action founded on a foreign
judgment for purposes of enforcement is still applicable in Ghana. Under
English Jaw where specific statutory provisions are available for registration
of foreign judgments for reciprocal enforcement, there is still the avenue
outside the statutes to maintain a cause of action to enforce foreign
judgments. The rationale behind that avenue is that the foreign Judgment
creates an enforceable contract between the parties which can found an
action at common law. The English position finds explanation in Halsbury

Laws of England Vol, 8 4% edition paragraph 997,

Thus:

"ENFORCEMENT OF FOREIGH JUDGMENTS BY ACTION AT COMMON LAW".
“Actions on foreign Judgments: Subject to certain gqualifications, a
Judgment in personam of a foreign court of competent jurisdiction fs

capable of recognition and enforcement in England.

Apart from statute, it will not be enforced directly by execution or any
other process, but will be regarded as creating a debt between the parties
to it; the debtor’s liability arising on an implied promise to pay the
amount of the foreign judgment. The debt created is a simple contract
debt and not a specialty debt and is subfect to the appropriate limitation

period ...”



Whilst there is paucity of local authorities on the applicability of the common
law regime in the jurisdiction. I find what should be Ghana's position on the
matter summed  up by the Learned Author of CIVIL PROCEDURE, A
PRACTICAL APPROACH (S. KWAME TETTEH) at page 690 as follows:
“A foreign judgment not registrable under L1 1575may be enforced by
fresh action. The basis of the action for enforcement is that the
judgment constitutes a simple contract debt between the parties to the
judgment, the judgmernt debtor impliedly promising to pay the
judgment debt. The relative limitation period is applicable. The
Plaintiff may apply for summary judgment on ground that the defendant
had no defence to the action. The judgment in such action would be the

judgment of the domestic court and capable of enforcement as such”.

Now, at common law, the general rule is that a party who has obtained
judgment against a Defendant is barred from suing again on the original cause
of action. The original cause of action is said to have merged in the judgment
- “fransit in rem judicatam” and therefore is extinguished. The authorities
however suggest that this is not the rule relative to foreign judgments. A
foreign judgment does not occasion a merger of the original cause of action
and therefore the Plaintiff has the option either to resort to the original

ground of action or to sue on the judgment obtained.

See SMITH VS NIGOLLS (1839) 3 SIM 438.
If I have understood the Plaintiff's actior and not misformulated it, this suit
was commenced on the basis of the latter option. The judgment of the New

York was not registrable under the law and so the Plaintiff chose to sue on the



judgment and [ am satisfied that that was permissible under Ghana law. One
should not be lured inte thinking that the provisions in part 5 of the Court’s
Act and LI 1575 cannot co exist with the common law position. Indeed a
careful reading of Section 86 of the Court's Act will reveal that the provision
envisages a situation where an action could be commenced and preceeded

with other than by registration strictly as a procedure.

The Head note of Section 86 reads

“GENERAL EFFECT OF CERTAIN FOREIGN JUDGMENTS" and

Subsection 1 states:
“Subject to this section, a foreign judgment to which this Act applies or
would have applied if a sum of money had been payable under it, shall be
recognized in a court as conclusive between the parties to it in
proceedings founded on the same cause of action and may be relied upon

as a defence or counterclaim in those proceedings”.

Subsection 2 is also relevant:
“Subsection 1 applies whether the foreign judgment is registered, can be

registered or it not registered”.

Having said that, the next immediate question is whether in suing on the New
York Judgment, the Plaintiff properly invoked the jurisdiction of this court,

When the Plaintiff sought leave of this court to issue a notice of a writ and
service out of the jurisdiction, it relied on Order 8 of the {High Court} Civil
Procedure Rules 2004 CI 47. The defendant is without doubt a foreign entity.

The general rule is that courts exercise jurisdiction only over persons who are



within the territorial limits of their jurisdiction. It therefore requires a special
statutory power for the court to order a defendant beyond its jurisdiction to
appear before it either by a writ, a notice of writ or any other originating

process.

See RE BUSHFIELD (1886) 32 CHD 123. That statutory Power to assume that
jurisdiction in my opinion is what is containad fn Order 8 of the CI 47. The
Plaintiff therefore had to show that it could come within any of the specific

provisions stated under subrules 1 {a) to (m) of rule 3 of Order 8,

The Plaintiff relied on subrule 1 {m) which provides a follows:
"3. (1} Service out of jurisdiction of netice of a writ may be effected with leave
of the court in the following cases:
{m} if the action begun by writ is in respect ¢f a contract which contains a
term to the effect that the court shall have jurisdiction to hear and

determine any action in respect of the contract”,

The contract in the question is the Fiscal Agency Agreement (FAA).
The particular terms in contention is contained in clause 22 and same is

repeated in the two bonds in question.

The Fiscal Agency Agreement is annexed to the Plaintiffs affidavit in
opposition to the motion as Exhibit KAO 1" whilst the two bonds are annexed
as Exhibits KAO 2 and KOA 3.



The term in contention reads as follows:

“The Republic has in the Fiscal Agency Agreement irrevocably submittéd
to the jurisdiction of any New York State or Federal Court sitting in the
borough of Manhattan, the City of New York and the Courts of the
Republic of Argentine (“the specified Courts” ) over any suit, action or
proceeding against it or its properties assets or revenues with respect to
the securities of this series or the fiscal Agency Agreement (a "Ré!ated
Proceeding”} except with respect to any actions brought under the United
States Federal security laws. The Republic has in the fiscal Agency
Agreement waived any objection to the Related proceedings in such courts

whether on the grounds of venue, residence or domicile or on the ground

-that the Related proceedings have been brought in an inconvenient forum.

The Republic agrees that a final non-appealable Judgment in any such
Related proceeding (ie. “Related [udgment”) shall be conclusive and
binding upon it and may bé enforced in any specified Court or in any other
courts to the jurisdiction of which the Republic is or may be subject {the

other courts”) by a suit upon such a judgment ...

To the extent that the Republic or any of its revenues, assets or properties
shall be entitled, in any jurisdiction in which any specified court is located,
in which any refated proceeding may at any time be brought against it or
any of its revenues, assets or properties or in any jurisdiction in which any
specified court or other court Is located in which any suit action or
proceedings muay ot any time be brought solely for the purpose of
enforcing or executing any Related Judgment, to any immunity from suit

from the jurisdiction of any such court, from set off from attachment prior
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to judgment, from attachment in aid of execution of judgment, from
execution of a judgment ar from any other legal or judicial process or
remedy and to the extent that in any such jurisdiction there shall be
ottributed such an immunity, the Republic has irrevocably agreed not to
claim and has irrevocably waived such immunity to the fullest extent

permitted by the laws of such jurisdiction....”

Counsel for the Plaintiff submitted whilst inveking the jurisdiction of this
court for leave to issue and serve the notice of the writ and has re submitted
in arguing the instant motion that, this court is perfectly within the
description of the designation “other courts” specified in the term of the
agreement. He argues that once an agset of the Defendant /Applicant being the
vessel has found itself in the territorial waters of Ghana which asset being the
property of the Judgment Debtor is liable to be attached in aid of execution of
the Piaintiff's subsisting Judgment, the Ghana court becomes one of the “other
courts” envisaged by the term and since the judgment constitutes a civil
contract under common law, Order 8 4ule 3 subrule 1 (m} operates to

property invoke the jurisdiction of this court.

I find the logic in the argument sound just as [ did when the court was invited
to assume jurisdiction over the matter. My appreciation of Order 8 rule 3
subrule 1 (m) is that it is anticipatory in nature ready to embrace whichever
parties have left their jurisdictional demand open in their contract as the

parties herein did in the FAA and the bonds.
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As noted earlier, the argument of Counsel for the Defendant/Applicant on this
jurisdiction question is mainly founded on the provisions in the courts Act and
the LI 1575 about which [ have already expressed my opinion, [ do not find
sufficient basis to come to a conclusion that this court wrongfully assumed

jurisdiction over the matter.

The opinion of the court on this question i$ just as it was in the beginning. The

jurisdiction of this court was validly invoked.

But almost inseparably linked to the foregone issue is the question- of
sovereign immunity being raised by the Defendant/Applicant in the instant
motion. The argument simply is that the Defendant is a sovereign state and is

entitled to Immunity.

I think of no question about the Defendant/Applicant’s status of a sovereign

state and its immunity to the court’s jurisdiction.

The Plaintiff did not argue that and 1 find no need to cite authorities for it
Neither do 1 think of any question about the universally recognized right of

sovereign state to waive immunity.

The question arises out of the assertion the Plaintiff makes that the
Defendant/Applicant waived its immunity under the Fiscal Agency Agreement

and the bonds.

12



Nation states’ historical enjoyment of absolute immunity from adjudication by
foreign courts has given way to the common law restrictive immunity
approach whereby a claim to state immunity would not be upheld in diéputes
arising out of transactions entered into between states and entities which
were of commercial or private law nature, Various states have varied legal
regimes on the restrictive immunity approach. Eg The U. K. has the state
immunity act 1978 whilst the US has the Foreign Sovereignty Immunity Act of
1976.

It is also universally recognized that states may irrevocably waive immunity

by express contract.

PHILIP R. WOOD in his work LAW AND PRACTICE OF INTERNATIONAL
FINANCE {1995) at page 88-89 writes on principles of waiver clauses as

follows: \
“It appears to be universally recognized in most industrialized state that
a state may irrevocably waive immunity by express contract in advance
and there is some support for the principle that a waiver from

jurisdiction is not a waiver from enforcement”.

1 agree with this view. So has the Defendant/Applicant waived its sovereign

immunity to the jurisdiction of this court?

Reading and re-reading the waiver provision in the Fiscal Agency Agreement
and the bonds which I have already cited, my understanding is that nat only

did the Defendant/Applicant waive its sovereign immunity to the specified
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courts”, but it did so to the “other courts” of which in the opinion of this court
once again it is one. ' |

Aside my understanding of the provision, the record before me shows that the
‘prime issue before the U. K. Supreme Court when the case travelled there was
whether the Defendant/Applicant has waived its immunity to the jurisdiction
*of the U. K. High Court which to my understanding was one of the “ather

courts”.

In the decision of the U. K. Supreme Court which is now reported in the
{2011)4 ALL ER 1191, holding 3 of the head note reads:
“The bonds contained a submission to the jurisdiction of the English Court;
Argentina had unambiguously agreed that a final judgment on the bonds
in New York should be enforceable against Argentina in other courts in

which it might be amenable to a suit on the fudgment ...”

In construing the provision in the bond Lord PHILIPS P delivered himself at
page 1210 to 1211 as follows:
“.. if a state waives immunity it does no more than place itseif on the same
footing as any other person. A waiver of immunity does not cover
Jurisdiction where, in the case of another Defendant it would not exist. If
however state immunity is the only bar to jurisdiction, an agreement to
waive is tantamount to a submission to the jurisdiction.
In this case Argentine agreed that the New York Judgment could be
enforced by a suit upon the judgment in any court to its jurisdiction of
which absent immunity, Argentina would be subject. It was both an

agreement to waive immunity and an express agreement that the New
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York Judgment could be sued on it any country that state immunity apart
would have jurisdiction. England Is such a country ... The provision in the
first paragraph constituted a submission to the jurisdiction of the English
court. If consideration of the first paragraph alone left any doubt that the
terms of the bonds included a submission to this jurisdiction, this would be

dispelled by the second paragraph ..."

“The words ‘'may at any time be brought’ which I have emphasized once
again constitute Argentina’s agreeraent that the waiver of immunity
applies respect of any country where immunity apart there is jurisdiction
to bring a suit for the purpose of enforcing a judgment on the bonds.
England is such a jurisdiction. Both jointly and severally the iwo
paragraphs amount to an agreement on the part of Argentina to submit

to the jurisdiction of the English Court (no doubt among other) courts”.

Lord Collins SCJ also said at page 1225 to 1226 thus:

“The New York Judgment was in any view a “Related [udgment’.
Argentina agreed that it could be enforced in any other courts to the
Jurisdiction of which the Republic is or may be subject”. This was the
clearest possible waiver of immunity because Argenting was or might be
subject to the jurisdiction of the English Court since the English Court had
a discretion to exercise jurisdiction in an action or the New York fudgment

by virtue of CPR 6.20 (9) (Now CPR P.D 68 para. 3)"

And so the opinions went on and on. But what is the effect of this decision on

this issue of waiver of sovereign immunity?
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I am of the view that since the issue was determined as between the same
parties by a court of competent jurisdiction, the question of waiver of
immunity is res judiceta and the Defendant/Applicant is estopped form

relitigating the same issue before this court.

In effect on this question of waiver of immunity, my own reading of the
provision leads me to the conclusion that the defendant waived it. The
decision of the U. K. Supreme Court which is of persuasive effect reinforces my
conclusion. And the same issue by virtue of the U. K. Supreme Court's decision
is res judicatar  From all that hasl been said, I hold that the
Defendant/Applicant is properly before this court as a defendant in the
present acticn and is unless otherwise ordered amenable to all the orders of

this court.

The next issue is about the vessel Libertad itself. The vessel has been
described as a military vessel or a warship used by the Argentine Navy for
training and other military activities. [t has been urged on this court to note |
that by the status of the vessel it is immuned to the judicial process of this

court,

Before considering the strong arguments made on this issue, it is important
foremost to establish that status of the vesse! on record. Fortunately Counsel
on both sides agree on the definition of warship under Article 29 of the law of
the sea convention. I have also read the affidavit sworn to by Mr. Auturo
Puricelli the Minister of Defence of the Republic of Argentina about the

envious profile of the vessel. From the various documentations made
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available on record and given also that Counsel for the Plaintiff did not contest
the status of the vessel in any resofute manner, [ hold that the vessel Libertad

is a military asset of the Republic of Argentina the Defendant/Applicant.

The following depositions in the affidavit of Lawrence Otoo Esquire in support

of the application are at the core of the Defendant/Applicant’s argument.

“7. That the provisions of the United Nations Convention on [urisdictional

Immunities of States and their property 2004 and the United Nations
Convention on the law of the sea excludes (sic} property of a military character

or used or intended for use in the performance of military functions from

measures of constraint or attachment.”

“8.  That I am informed and verily believe the same to be true that the
principle of exclusion of military equipment and assets from attachment or

constraint is a customary international law.”

“9.  That the United States District Court for the Southern District of New York
in granting an order for oftachment of the Defendant’s assets in New York in
respect of the same suit excluded at page 5 of the order, military assets pursuant
to the said customary international law inspite of the Defendant’s waiver of

immunity regarding the enforcement of the debt ..."

The Plaintff’'s response to these depositions are contained in a number of
paragraphs of the affidavit of Kweku Aggrey Orleans which [ have attempted

to summarize as follows:
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That the United Nations Conventions which recognize the
immunity of warships as principle of customary internationai law
equally permit the waiver of the immunity.

‘That whiles the Convention on lurisdictional Immunities of State

- and their property 2004 has not been ratified by both Ghana and

Argentina and has not even come to force, it recognizes immunity
of warship just as it recognizes the right to waive it including by
contract.

That if the defendant claims that itself and the vessel are entitled
to immunity under international law then it should be deemed to
accept that the immunity can be waived.

That the defendant has irrevocably waived the immunity claimed
to be attached to the vessel by the terms of the contract exhibited
as Exhibit KAOZ2 and KAO 3.

That the effect of the defendant’s undertaking not to assert the
immunity and the irrevocable waiver of same is that both the
defendant and the vessel do not enjoy any immunity under
customary international law.

That the order contained in the order of attachment by the New
York was directed to its Marshall and has no application or
relevance to and not binding on this Court. In any case that order
was made pursuant to and in line with the U.S. statutory law
namely Foreign Sovereign Immunity Act which specifically forbids
the detention of assets or properties used in connection with
military activity, or of military character or under the control of a

military authority or defence agency.
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From these specific assertions and the responses delivered Which of course
formed the basis of the strong arguments made before this Court [ think the
questions to answer are simply as follow:
1.  Isitarule of customary internationai law that warships enjoy
immunity from judicial processes?
2. Canthatimmunity be waived under international law?
If it can be waived how can the waiver be done and

4, Has the Defendant/Applicant in this case waived the immunity?

. in the first guestion learned Counsel for the Defendant/Applicant in his

submission referred to a number of authorities including judicial decisions
text writers and international treaties and argued that immunity of warships

is now recognized as a rule of customary international law.

Counset for the Plaintiff did not seem to contest that but has stuck to the
position that the same international customary law which his friend aliudes to
also recognizes the right to waive the immunity. That should have ended the
controversy but | think I need to comment that it will be too sweeping a
conclusion to state that there is a clear rule of customary international law on
the matter even though one should concede to a predominant practice
towards the attainment of that. Indeed the fact that the 2004 convention has
not taken effect for the main reason that many states have not ratified it
should buttress the view being expressed. And if this specie of immunity is
considered as a component of the whole regime: of sovereignty in
international law then it is difficult to talk of a clear cut rute of customary

international law.
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In the “"American Journal of International Law,” vol.75 James Crawford at page

82 has noted:
“The extent to which foreign sovereigns are entitled to immunity in
municipal courts has attracted a vast fiterature in recent years especialily
the mafority view now seems to be that immunity need not extend to
commercial transactions entered into by the state although the precise
scope of this “exception” remains unsettled, and the role of international
law in "extending” or "withholding” immunity has not yet perhaps been
clearly analyzed. Indeed, it has been denfed that there is any international
law rule at all on the subject, a view that would presumably leave each

state free to formulate or negotiate its own rule.”

But let me refer to one authority which for me represents the international
thinking of the issue. The Court in the case of in Re REPUBLIC OF THE
PHILIPINES 46 B ver FGE (1977) after examining several authorities cn the
subject conclude:
“There is no sufficient general practice, supported by the necessary
opinion juris, to establish a general rule of customary international law
prohibiting the state of the forum absolutely from compulisory execution
against assets of a foreign state situated in the state of the forum. A
number of states in their judgment, legislation or treaty practice do not
exclude security and execution measures against foreign states, at least
not when such measures are based upon activities of the foreign state
which are iure gestions, and when such measures are taken against assets
which do not serve governmental purposes. The attitudes of these states

are of sure weight that there can be no question of a general practice
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pursuant te international law which prohibits compulsory execution,
whatever the requirement of generality of a practice before it can become

the basis of a rule of customary international law”.

This court shares in the opinion expressed by the court and if [ should answer
the first question I posed, 1 will say that though there is no well established
customary international law that warships enjoy immunity, the view in

support of it is widespread.

Can theimmunity be waived? If immunity in whatever form is understood as
a right exerciseable by state entity then it is difficult for anyone to convince
me that immunity enjoyed by worships can never be waived. Indeed as one
example in the United Nations Convention on jurisdictional Immunities of
States and their proper 4 which the Defendant/Applicant relies on a s

representing a rule of customary international law, waiver is permissibie.

Under both Articles 18 at 19 which respectively deal with State Immunity
from pre judgment measures of constraint and post Judgment measures of
constraint, waiver is permitted by the means of international agreement, or by
an arbitration agreement or in a written contract or by a declaration before
the court or by a written communication after a dispute between the parties

has arisen.

[ think it would have required of the Defendant/Applicant to provide strong
authorities to support its pesition that waiver is not permissible. This is

because its own recent conduct does not indicate so. It has been
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demonstrated in this court that in the Defendant/Applicant’s recent issuance
of new securities filed with the United States Security Exchange Commission
governed by Trust Indenture dated 5t June 205 {copies of which have been
annexed to the affidavit of ERIC C. KIRSCH, Attorney the New York firm of
Dechert LLF), the Defendant/Applicant has inserted limitations with respect
to its military assets and properties. The logical inference is that if
befendant/Applicant believes strongly in its view of the immutability of the
walver, there would not have been any need to insert that limitation because

in that case whether it {s there or not the law should recognize it.

On the whole I think a stronger case has been demonstrated for me to come to
the conclusion that the immunity can be waived and if the provisions in the
2004 convention do represent the rule of customary international law as
Counsel on both sides seem to agree then the waiver may be done by the
processes specified under articles 18 and 19 Le. by international agreement;
arbitration agreement; written contract; Declaration before the court or a

written comimunication after the dispute between the parties has arisen.
Final question is did the Defendant/Applicant waive the immunity?

In answering this question I am compelled to sacrifice brevity and at the risk
of being repetitive re state the second hit of the term in the FAA and the bonds
on which the Plaintiff relies to clam waiver. The second part is what directly
relates to assets. [t states:

“Te the extent the Republic or any of its assets or properties shall be

entitled in any jurisdiction in which any specified court is located, in which
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any related proceeding may at any time be brought against it or any of its
revenues, assets or properties, or in any jurisdiction in which any specified
court or other court is located in which any suit action or proceeding may
at any time be brought solely for the purpose of enforcing or executing
any Related Judgment, to any immunity from suit, from the jurisdiction of
any such court, from set-off, from attachment prior to fudgment, from
attachment in aid of execution of judgment, from execution of a Judgment
or from any other such legal or judicial process or remedy and to the
extent that in any such jurisdiction there shall be attributed such as
immunity, the Republic has irrevocably agreed not to claim and has
irrevocably waived such immunity to the fullest extent permitted by the

laws of such jurisdiction ...."

it was not for nothing that Lord Collins of the U. K. Supreme Court describes
the provision as “the clearest possible waiver” of immunity Argentina could

have given.

What is essential to note is that the Defendant/Applicant gives a proviso and
proceeds to list a number of things which the immunity does not cover. Even
there the Defendant/Applicant names another category of courts as the

“Republic’s Courts” and placesthe list within the purview of those courts,

Learned Counsel for the Defendant/Applicant has argued that the courts of
the United States of America where the judgment was given has failed to
recognize the inclusion of military assets in those properties that could be

attached. 1do agree that the U.S Court have done so. But what I think Counsel
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fails to recognize is the aspect of the provision which subjects the threshold of
the assets attachable to the municipal law of the court exacting the
attachment. The relevant portion reads:
".. the Republic has irrevocably agreed not to claim and has irrevecably
waived such immunity to the fullest extent permitted by the laws of such

Jurisdiction”.

So that if under U. S law, it is not permissible to attach military assets, then

that is the U. S. Law not Ghana law.

In fact it has been shown that the U, $ has a specified legal regime under the
Foreign Sovereign Immunities Act which specifically forbids the detention of
assets or properties used in connection with a military activity or of military

character or under the controt of a military authority or defence agency.

I do not know of any such legal regime in Ghana. The closest I think Counsel
could come to any such regime was his reference to Section 392 of Ghana

Shipping Act.

The Section provides:
“Non Commercial Cargoes owned by a state and entitled at the time of
salvage operations to sovereign immuynity under recognized principles
of public international faw are not subject to seizure, arrest or detention
hy legal process or to an action in rem without the express consent of

the state owner of the Cargo”.
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As it can be seen the whole of part 12 of the Act under which Section 392 falls
is on salvage. The vessel Libertad is not on salvage in Ghana. In any case, the
same provision recognizes wajver because of the phrase:

“without the express consent of the state owner of the Cargo”.

Having examined the arguments from both sides, and upon reading the
parties own agreement, | find that the Defendant/Applicant has in clear terms
waived the immunity attributed to the vessel Libertad through the mode of a

written contract which made is recognized by the rules of international law.

CONCLIISION

In the end I come to the conclusion that no sufficient basis has been
demonstrated by the Defendant/Applicant for me to set aside the order ] gave
on the 27 Qctober 2012. The order was properly and validly made. It gave
the Republic of Argentina the option of providing security and taking away the

ship.

If that option is unattractive for whatever reason, so be the order of the Court.

The motion is accordingly dismissed.

(SGD)

RICHARD ADJEI-FRIMPONG
JUSTICE OF THE HIGH COURT
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