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I.  INTRODUCTION
A. THE PARTIES

1. The Claimant in this arbitration is Resolute Forest Products Inc., a corporation incorporated in the
State of Delaware, United States of America (the “Claimant” or “Resolute”). The Claimant’s

address is 1209 Orange Street, Wilmington, Delaware 19801, United States of America.

2. The Claimant brings this arbitration as an investor on its own behalf and on behalf of Resolute
FP Canada Inc., a corporation incorporated in Canada that is directly owned and controlled by the
Claimant. The address of Resolute FP Canada Inc. is 1010 Rue De La Gauchetiére O Suite 400,
Montréal, QC H3B 2N2, Canada.

3. The Claimant is represented in these proceedings by:

Mr. Elliot J. Feldman

Mr. Michael S. Snarr

Mr. Paul M. Levine

BAKER & HOSTETLER LLP

Mr. Martin J. Valasek

Ms. Jenna Anne de Jong

NORTON ROSE FULBRIGHT CANADA LLP

Ms. Stéphanie Leclaire, Senior Vice President, Corporate Affairs and
Chief Legal Officer

Mr. Jacques Vachon, Special Advisor to the President and CEO
Mr. Jean-Christophe Martel, Senior Legal Counsel
RESOLUTE FOREST PRODUCTS INC.

4. The Respondent in this arbitration is the Government of Canada (“Canada” or the

“Respondent”). The Respondent is represented in these proceedings by:

Mr. Mark A. Luz, General Counsel

Mr. Rodney Neufeld, Senior Counsel

Mr. Azeem Manghat, Counsel

Mr. Stefan Kuuskne, Counsel

Mr. Dmytro Galagan, Counsel

Ms. Annie Ouellet, Counsel (until July 2021)

Ms. Michelle Hoffmann, Counsel (until November 2019)

Canada was also assisted in this arbitration by the following paralegals:
Ms. Karolina Grzanka, Ms. Shawna Lesaux (until December 2021) and
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Ms. Darian Bakelaar (until December 2021).
B. OVERVIEW OF THE DISPUTE

A dispute has arisen between the Claimant and Canada in respect of which the Claimant
commenced arbitration pursuant to Chapter 11 of the North American Free Trade Agreement
(“NAFTA").

This dispute concerns the Claimant’s investment in the following supercalendered paper (“SC
Paper”) mills in Québec, Canada: the Laurentide mill, the Dolbeau Mill, and the Kénogami Mill.
The Claimant argues that the Government of Nova Scotia (“GNS”) granted Pacific West
Commercial Corporation (“PWCC”) (the new owner of the Port Hawkesbury mill (the “PHP
Mill™), following a court-sanctioned process of arrangement with creditors) a package of
assistance measures in 2012 (the “Nova Scotia Measures” or “Assistance Measures™) “to assure
the reopening of PHP as ‘the lowest cost producer’ in North America”.! According to the
Claimant, the Assistance Measures are attributable to GNS (and, therefore, to Canada) under
international law and constitute a violation of the national treatment standard (NAFTA Article
1102) and the minimum standard of treatment (NAFTA Article 1105).2 The Claimant argues that,
with the benefit of the Assistance Measures, the PHP Mill was able to restart operations and add
significant capacity to an SC Paper market in secular decline, which had negative effects on
Resolute’s prices and shipments.® According to the Claimant, GNS thereby knowingly caused

Resolute “substantial, accelerated economic damages”.*

The Claimant claims compensation in the amount of at least US$121.4 million for profits lost due
to price erosion (the Claimant arrives at US$126 million using a forecasting approach and
US$121.4 million using a price-elasticity approach, and asks to be awarded the lower sum,
“consistent with Resolute’s overall conservative approach to damages”).® It also requests an

award “for its costs and fees of this arbitration”.®

In the first phase of this arbitration, the Respondent argued that the Claimant’s allegations in
respect of the measures taken by GNS were time-barred under NAFTA Articles 1116(2) and

Claimant’s Pre-Hearing Memorial, at para 2 [emphasis in original].

A claim for breach of Article 1110 (Expropriation and Compensation) was abandoned by the Claimant in
its Memorial at para. 14. See also Jurisdiction Decision, at paras 312-314.

Claimant’s Pre-Hearing Memorial, at para 92.

Claimant’s Pre-Hearing Memorial, at para 1.

Claimant’s Pre-Hearing Memorial, at para 109. The Claimant’s original request was for US$163,695,000
(Claimant’s Memorial, at para 310), modified to US$ 103,967,000 in its Reply (Claimant’s Reply
Memorial, at para 397).

Hearing on the Merits and Damages, October 18, 2021, Claimant’s Opening Argument, at 104.

2
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1117(2) (the “Time-Bar Objection”). Alternatively, the Respondent argued that the Nova Scotia-
related claims fell outside the scope of application of NAFTA under Article 1101(1) (the “Scope
Objection”) and that the Claimant’s national treatment claims were inadmissible under NAFTA
Article 1102(3) (the “Provincial Treatment Objection”). The Tribunal also considered whether
it had jurisdiction over the Article 1110 claim of expropriation of the Laurentide Mill under the
Oil Platforms test. Finally, the Respondent also submitted that the Tribunal lacked jurisdiction in
respect of the Nova Scotia Measures insofar as they relate to taxation measures implemented by
GNS (the “Taxation Measures Objection”).

The Tribunal issued its Decision on Jurisdiction and Admissibility on January 30, 2018 (the
“Jurisdiction Decision”). In the Jurisdiction Decision, the Tribunal rejected the Time-Bar
Objection.” The Tribunal also rejected the Scope Objection, except with respect to interim
measures taken by the Respondent to keep the PHP Mill in operation prior to its sale in
September 2012, which the Tribunal found it had no jurisdiction over.® The Tribunal rejected the
Provincial Treatment Objection based on Article 1102(3), while at the same time noting that in
the first phase of the proceedings the Tribunal was not called upon to discuss the application of
the “like circumstances” test, nor the meaning of “treatment” in Article 1102.° In the Jurisdiction
Decision, the Tribunal expressed the view that the Claimant’s Article 1110 claim for
expropriation of the Laurentide Mill faced “considerable difficulties, even assuming the facts as
pleaded”, but nevertheless considered that the claim should not be dismissed at the preliminary
stage.’® The Article 1110 claim was later abandoned by the Claimant.! Finally, with respect to
the Taxation Measures Objection, the Tribunal found that taxation measures are “simply not
covered by NAFTA except as provided in Article 2103, and there is no relevant exception here”.*2
Thus, even if the present claim fell within the jurisdiction of the Tribunal and was otherwise
admissible, “it could not include any aspect of Nova Scotia’s conduct covered by the taxation

measures exemption in Article 2103”.13

In addition to the arguments on jurisdiction and admissibility dealt with in the first phase of the
arbitration, the Respondent has also raised objections to the Tribunal’s jurisdiction relating to the
measures taken by Canada in respect to the investigation by the United States Department of

Commerce (“US DOC”) in relation to the Canadian SC Paper industry. The Parties had agreed

10
11
12
13

Jurisdiction Decision, at para 179.
Jurisdiction Decision, at paras 243-248, 330.
Jurisdiction Decision, at paras 290-292.
Jurisdiction Decision, at para 312-314.
Claimant’s Memorial, at para 14.
Jurisdiction Decision, at para 328.
Jurisdiction Decision, at para 329.
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that those objections would be dealt with in this merits phase of the arbitration.** The Claimant

has abandoned this claim at the merits phase of this arbitration.®

14 Jurisdiction Decision, at para 10.
15 Claimant’s Memorial, at para 152.
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PROCEDURAL HISTORY

Part I of the Jurisdiction Decision recounts in detail the procedural history of this arbitration up
until January 30, 2018. The Procedural History in the present Award recalls only the key details
from the first phase of the case and sets out relevant procedural developments since the issuance

of the Jurisdiction Decision.

A. SUMMARY OF THE FIRST PHASE OF THE ARBITRATION

On December 30, 2015, the Claimant served on Canada its Notice of Arbitration (“Notice of
Arbitration”) and Statement of Claim (“Statement of Claim”) under NAFTA Chapter 11.
Pursuant to NAFTA Article 1120(1)(c), the Claimant also indicated its election to proceed with
the arbitration pursuant to Article 3 of the United Nations Commission on International Trade
Law Arbitration Rules of 1976 (“UNCITRAL Rules”).

Pursuant to UNCITRAL Rules Article 7 and NAFTA Article 1123, the Tribunal was constituted
in May 2016. The Tribunal was originally composed of Dean Ronald A. Cass, Dean Emeritus of
Boston University School of Law and a national of the United States of America, appointed by
the Claimant in December 2015; Professor Céline Lévesque, Full Professor, Faculty of Law, Civil
Law Section, at the University of Ottawa and a national of Canada, appointed by the Respondent
in March 2016; and H.E. Judge James R. Crawford, AC, a judge of the International Court of
Justice (“ICJ”) and a national of Australia, appointed as the presiding arbitrator by mutual

agreement of the Parties in May 2016.

On June 29, 2016, the Tribunal issued Procedural Order No. 1, recording the Parties’ confirmation
that the Tribunal had been duly constituted in accordance with NAFTA Article 1123, and their
agreement that the 1976 version of the UNCITRAL Rules would apply to this arbitration; that the
place of arbitration would be Toronto, Ontario; that the languages of the arbitration would be
English and French; and that the Permanent Court of Arbitration (“PCA”) would act as registry
in relation to this arbitration. Procedural Order No. 1 also set out procedural rules and a date for
Canada to file its Statement of Defence (“Statement of Defence”).

In accordance with the schedule set in Procedural Order No. 1, on September 1, 2016, the
Respondent filed its Statement of Defence and accompanying documents, followed by a request

for bifurcation on September 29, 2016.

On October 14, 2016, the Tribunal issued Procedural Order No. 2 dealing with document

production. On the same date, the Tribunal issued a Confidentiality Order (“Confidentiality

5
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Order”), which the Parties signed on October 27, 2016. The Confidentiality Order established a
procedure by which a Party could designate as Restricted Access Information and Confidential
Information documents exchanged in document production, written submissions, transcripts,

orders, and awards.

On November 3, 2016, the Tribunal issued Procedural Order No. 3, setting out alternative
schedules for submissions with respect to the Respondent’s motion for bifurcation and subsequent
pleadings, with Schedule A reflecting bifurcated proceedings and Schedule B reflecting non-
bifurcated proceedings. The Tribunal set an oral hearing on bifurcation by teleconference for
November 7, 2016.

On November 18, 2016, the Tribunal issued Procedural Order No. 4, by which the Tribunal
decided to bifurcate these proceedings for the purpose of hearing the Respondent’s objections to
jurisdiction and admissibility under NAFTA Articles 1116(2), 1117(2), 1101(1), 1102(3) and
2103(6) as preliminary gquestions. Having decided to bifurcate the proceedings, the Tribunal also
adopted Schedule A of Procedural Order No. 3.

On December 12, 2016, the Tribunal issued Procedural Order No. 5 setting out a revised schedule

for the jurisdictional phase of the proceedings.

From December 2016 to May 2017, the Parties exchanged written memorials on jurisdiction and
admissibility. The Respondent submitted the Memorial on Jurisdiction on December 22, 2016,
and the Reply Memorial on Jurisdiction on March 29, 2017. The Claimant submitted the Counter-
Memorial on Jurisdiction on February 22, 2017 and the Rejoinder Memorial on Jurisdiction on
May 3, 2017.

The United States of America (“United States”) and the United Mexican States (“Mexico”)
submitted Non-Disputing Party Submissions on June 14, 2017, pursuant to NAFTA Article 1128,
as to which both Parties filed comments.

On June 29, 2017, the Tribunal issued Procedural Order No. 6 rejecting an amici curiae
application.

Pursuant to Paragraph 22.2 of Procedural Order No. 1, on July 21, 2017, the Tribunal provided a
number of questions in writing for the Parties to address in their oral submissions during the
Hearing on Jurisdiction and Admissibility.

The Hearing on Jurisdiction and Admissibility was held at Arbitration Place in Toronto, Canada
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from August 15 to August 17, 2017. As agreed by the Parties, it was live-streamed on the PCA’s

website. No post-hearing briefs were deemed necessary.

As noted above, the Tribunal issued its Jurisdiction Decision on January 30, 2018.

B. MERITS PHASE

In accordance with Procedural Order No. 3 and the Jurisdiction Decision,® the Tribunal invited

the Parties to confer regarding a schedule for the merits phase.

On March 16, 2018, the Parties communicated to the Tribunal that they had agreed on a schedule
for the merits and damages phase incorporating two rounds of simultaneous document production.
The Parties informed the Tribunal that they had agreed to this procedure with the understanding
that the second document production should be narrow and tailored. They further agreed that each
request should be the consequence of the pleadings and should identify with precision a statement,
claim, or argument in the other Party’s pleading that warrants further discovery or additional

documents.

The Tribunal agreed to the schedule proposed by the Parties in Procedural Order No. 7 of
March 23, 2018. On the joint proposal of the Parties submitted on July 24, 2018, the Tribunal
approved a revised procedural schedule in Procedural Order No. 8 of August 15, 2018. The
revised schedule only amended the previous timeframes for the submission of written memorials

and documents, but not the principles underlying their production.

C. FIRST ROUND OF DOCUMENT PRODUCTION AND EXCHANGE OF WRITTEN PLEADINGS

On July 20, 2018, in accordance with the timeline set out in Procedural Order No. 7, the Parties

exchanged the requested undisputed documents.

On July 27, 2018, the Parties submitted their Redfern Schedules for disputed requests. The
Redfern Schedules included 17 disputed requests of the Claimant and 30 disputed requests of the

Respondent.

In Procedural Order No. 9 of August 21, 2018, the Tribunal granted 8 requests made by the

Claimant!” and 8 requests made by the Respondent!® for disclosure of certain documents and

16
17
18

Jurisdiction Decision, at para 330.
Procedural Order No. 9, Claimant’s Redfern Schedule, Documents No. 7, 9, 10, 16, 18, 19, 21, 31.
Procedural Order No. 9, Respondent’s Redfern Schedule, Documents No. 2(b), 2(c), 6, 17, 30, 31, 32, 33.

7
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information, ordering the Parties to produce the indicated documents to the other Party by
September 28, 2018. The Tribunal also rejected on various grounds 8 document requests of the
Claimant*® and 7 on the part of the Respondent.? These requests and objections were rejected for
being insufficiently specific. The Tribunal clarified that, in the following round of document
production, the Parties could amend and resubmit these requests to meet the specificity

requirements.

In Procedural Order No. 9, the Tribunal also noted that the Respondent had indicated possible
objections to the production of certain documents the Claimant could ultimately request on the
ground of cabinet privilege or institutional sensitivity, as protected under Article 9.2 of the IBA
Rules on the Taking of Evidence in International Arbitration. The Tribunal did not make any
findings as to these possible objections, determining that it would assess such requests

individually should they manifest.

D. SECOND ROUND OF DOCUMENT PRODUCTION AND EXCHANGE OF WRITTEN
PLEADINGS

According to the schedule set out in Procedural Order No. 8, the Claimant was to file its Memorial
on Merits and Damages by November 29, 2018. However, the Parties agreed and received
authorization by the Tribunal to extend this deadline by one month. The Claimant submitted its

Memorial (“Claimant’s Memorial”) on December 28, 2018.

Thereafter, the Tribunal invited the Parties to consult on a revised schedule for submission of
subsequent pleadings and for document production. On February 14, 2019, the Parties informed
the Tribunal of their agreement on a revised schedule for the remainder of the proceedings. On

February 19, 2019, the Tribunal approved the revised schedule in Procedural Order No. 10.

In accordance with the schedule set in Procedural Order No. 10, on April 17, 2019, the
Respondent submitted its Counter-Memorial on the Merits and Damages (“Respondent’s

Counter-Memorial”).

Following this submission, on April 30, 2019, the Parties exchanged additional requests for
document production. In accordance with the Tribunal’s order in Procedural Order No. 10, the
Parties were permitted only to submit requests arising directly out of statements or claims

presented in the submitted pleadings. In the months that followed, the Parties filed their objections

19
20

Procedural Order No. 9, Claimant’s Redfern Schedule, Documents No. 4, 12, 13, 14, 17, 22, 25, 33.
Procedural Order No. 9, Respondent’s Redfern Schedule, Documents No. 7, 8, 9, 15, 16, 16(b), 16(c).

8
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and exchanged undisputed documents.

On June 18, 2019, the Parties submitted their Redfern Schedules for disputed document requests,

in accordance with the schedule set in Procedural Order No. 10.

On July 9, 2019, the Tribunal issued Procedural Order No. 11, directing the Parties to produce
certain requested documents or information by July 31, 2019. The Tribunal denied 5,% partially
granted 2,%2 and granted 5 requests by the Claimant,? but for some?* permitted the Respondent to
redact information that it could show required protection. The Tribunal denied 1 request by the
Respondent.?® The Tribunal reserved its decision on 2 document requests by the Claimant? and
2 document requests by the Respondent until July 17, 2019.%" Additionally, the Tribunal invited
the Claimant to amend 1 request?® and the Respondent to amend 1 request?® by July 17, 2019, as

it considered these overbroad.

On December 6, 2019, the Claimant filed its Reply Memorial on Merits and Damages
(“Claimant’s Reply Memorial”). On the same date, by letter to the Respondent, the Claimant
raised objections to the Respondent’s determination of numerous documents as Restricted Access
Information pursuant to the mechanism provided in the Confidentiality Order. The Restricted
Access designation permits only the Parties’ counsel, and not the Parties themselves, to see such
documents, which, the Claimant contended, impeded its ability to direct or advise its counsel with

respect to arguments before the Tribunal.

On January 17, 2020, by letter to the Tribunal, the Claimant sought a re-designation of exhibits
C-182, C-195, R-146, and R-161 (the “Four Exhibits”) as Confidential, rather than Restricted
Access. On January 23, 2020, the Respondent submitted its response to the Claimant’s objections,

to which the Claimant further commented on January 28, 2020.

On February 17, 2020, the Tribunal issued Procedural Order No. 13, deciding not to amend the
Restricted Access designation of the Four Exhibits. The Tribunal noted that the Claimant’s
application for the change was belated and determined that the Claimant’s ability to direct the

21
22
23
24
25
26
27
28
29

Procedural Order No. 11, Claimant’s Redfern Schedule, Documents No. 16, 17, 18, 21, 22.
Procedural Order No. 11, Claimant’s Redfern Schedule, Documents No. 24, 28.
Procedural Order No. 11, Claimant’s Redfern Schedule, Documents No. 5, 23, 25, 26, 27.
Procedural Order No. 11, Claimant’s Redfern Schedule, Documents No. 5, 26, 27.
Procedural Order No. 11, Respondent’s Redfern Schedule, Document No. 14.

Procedural Order No. 11, Claimant’s Redfern Schedule, Documents No. 1, 2.

Procedural Order No. 11, Respondent’s Redfern Schedule, Documents No. 15, 19.
Procedural Order No. 11, Claimant’s Redfern Schedule, Document No. 14.

Procedural Order No. 11, Respondent’s Redfern Schedule, Document No. 10.

9
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arguments of its case was not unduly impeded by the Restricted Access designation.

The Respondent submitted its Rejoinder Memorial on the Merits and Damages (“Respondent’s
Rejoinder Memorial””) on March 4, 2020.

E. ARTICLE 1128 SUBMISSIONS

On March 9, 2020, the PCA published a Notification to Non-Disputing Parties for Article 1128

Submissions and potential Amici Curiae Submissions.

On April 1, 2020, the PCA published an amended Notification to Non-Disputing Parties for
Avrticle 1128 Submissions and potential Amici Curiae Submissions, extending the filing deadline
to April 24, 2020.

In accordance with the amended Notification, on April 20, 2020 the Government of the United
States submitted its Second Article 1128 Submission (“United States Submission”). On
April 23, 2020, the Government of Mexico filed its Second Article 1128 Submission (“Mexico

Submission”).

On May 8, 2020, the Parties filed their replies to the Non-Disputing Parties’ Article 1128
Submissions (“Claimant’s Reply to Article 1128 Submissions” and “Respondent’s Reply to
Article 1128 Submissions”).

F. HEARING ON THE MERITS AND DAMAGES

On March 31, 2020, the Parties informed the Tribunal of their intention to reschedule the Hearing
on the Merits and Damages (then scheduled for the week of May 18, 2020) in light of prevailing
global health and travel restrictions. On April 9, 2020, the Tribunal proposed that the hearing take
place from July 26-30, 2020. Upon being advised that the Claimant was unavailable on the
proposed dates, on April 21, 2020, the Tribunal proposed that the hearing take place from
November 2-6, 2020, the next window during which all Tribunal members were available. By
letter dated April 24, 2020, the Respondent shared its reservations with the November 2020 dates.
On April 30, 2020, the Tribunal sought the Parties’ availability for a hearing during revised dates
in July 2020. On April 30, 2020, the Claimant stated that it was unavailable in the entire month
of July. On May 3, 2020, the Tribunal decided to hold the hearing from November 2-6, 2020. On
May 7, 2020, the Tribunal issued Procedural Order No. 14 containing a Further Revised Schedule
for Merits and Damages Phase. A Further Revised Schedule on the Merits and Damages Phase

was issued again on August 24, 2020, in Procedural Order No. 15. In this order, the hearing dates

10
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were fixed as November 9-13, 2020 and it was noted that the Parties agreed that the hearing be
held by video-conference on account of global health circumstances and restrictions on travel and
gatherings.

On October 16, 2020, further to Paragraph 22.2 of Procedural Order No. 1, the Tribunal provided

the Parties with a list of questions to address in oral submission at the hearing.

On October 21, 2020, a pre-hearing video-conference took place, in which representatives of each

Party, the Tribunal, and representatives of Arbitration Place and the PCA participated.

At the instruction of the Tribunal and having consulted with the Parties, the PCA issued a Press
Release on November 4, 2020 with information for the public live-streaming of the forthcoming

hearing.

A hearing was held from November 9-14, 2020 (the “2020 Hearing™). The following individuals
attended the hearing:

Tribunal

Judge James Crawford

Dean Ron Cass

Professor Céline Lévesque

Claimant’s Counsel

Mr. Elliot Feldman
Mr. Michael Snarr
Mr. Paul Levine

Ms. Analia Gonzalez
Mr. James East

Mr. Ricky Dyer
BakerHostetler

Mr. Martin Valasek

Mr. Jean-Christophe Martel
Ms. Jenna Anne de Jong
Norton Rose Fulbright

Mr. Jacques Vachon

Mr. Richard Garneau
Resolute

Dr. Seth Kaplan

Dr. Jerry Hausman

Mr. Andrew Szamosszegi

Mr. Alex Morrison
Mr. Greg Adams

11
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Ernst & Young

Respondent

Mr. Mark Luz

Mr. Rodney Neufeld
Ms. Annie Ouellet
Mr. Stefan Kuuskne
Mr. Azeem Manghat
Mr. Dmytro Galagan
Ms. Sylvie Tabet

Ms. Darian Bakelaar
Ms. Karolina Grzanka
Ms. Shamali Gupta
Mr. Vincent Boulanger
Trade Law Bureau

Mr. Thomas Beline
Mr. Andrew Lanouette
Cassidy Levy Kent

Ms. Sara Mahaney

Mr. Ali Galal

Mr. Duff Montgomerie

Ms. Jeannie Chow

Mr. Murray Coolican
Government of Nova Scotia

Mr. Timo Suhonen
Ms. Lauri Tenhunen
AFRY/Podyry

Mr. Peter Steger
Mr. Dan Ross
Cohen Hamilton Steger

Mr. Dan Ross

Mr. Chris Reynolds
Mr. Jeff Chabot
Mr. Alex Miller
Core Legal

Tribunal Assistant

Professor Freya Baetens
PCA

Ms. Ashwita Ambast
Ms. Gaélle Chevalier

Mr. Scott Falls
Ms. Emilie de Haas
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Oral submissions were made on behalf of the Claimant by Mr. Elliot Feldman, Mr. Michael Snarr,
Mr. Paul Levine, Mr. Martin Valasek, and Mr. Jean-Christophe Martel and on behalf of the
Respondent by Mr. Mark Luz, Mr. Rodney Neufeld, Ms. Annie Ouellet, Mr. Stefan Kuuskne,
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Mr. Azeem Manghat, and Mr. Dmytro Galagan.

By letter dated November 22, 2020, the Tribunal inter alia established a schedule for the
correction of transcripts and for costs submissions and invited the Parties to provide comments
on the necessity, timing, and form of any post-hearing briefs. On November 25, 2020, the Parties

confirmed that post-hearing briefs were not necessary.

On January 7, 2021, the Parties jointly submitted their corrections to the transcript of the 2020

Hearing, which corrections the Tribunal approved on January 13, 2021.

On February 3, 2021, the Parties submitted their costs submissions.

G. RECONSTITUTION OF THE TRIBUNAL AND REPEATED HEARING
On May 31, 2021, Judge James R. Crawford passed away.

On August 10, 2021, pursuant to an appointment procedure agreed by the Parties,

Professor Bernard Hanotiau was appointed as the Presiding Arbitrator.

On September 23, 2021, a case management conference was organised, which was attended by
the reconstituted Tribunal, the Parties, and the PCA.

On October 14, 2021, the Parties exchanged Pre-Hearing Memorials (the “Claimant’s Pre-

Hearing Memorial” and “Respondent’s Pre-Hearing Memorial”).

Pursuant to UNCITRAL Rules Article 14 and the agreement of the Parties, a hearing on the merits
and damages was held by video-conference on October 18-19, 2021 (the “2021 Hearing”). The
following individuals attended the hearing:

Tribunal

Professor Bernard Hanotiau

Dean Ron Cass

Professor Céline Lévesque

Claimant’s Counsel

Mr. Elliot Feldman
Mr. Michael Snarr
Mr. Paul Levine
Mr. Ricky Dyer
Mr. Eric Hart
BakerHostetler

Mr. Martin Valasek

13
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Ms. Jenna Anne de Jong
Norton Rose Fulbright

Mr. Jacques Vachon
Mr. Jean-Christophe Martel
Resolute

Dr. Seth Kaplan

Respondent

Mr. Mark Luz

Mr. Rodney Neufeld
Mr. Stefan Kuuskne
Mr. Azeem Manghat
Mr. Dmytro Galagan
Ms. Sylvie Tabet

Ms. Karolina Grzanka
Mr. Sangwa Bavon Lupika
Mr. Vincent Boulanger
Mr. Ivan Barkar

Trade Law Bureau

Ms. Sara Mahaney
Mr. Ali Galal
Government of Nova Scotia

Ms. Thomas Beline
Mr. Andrew Lanouette
Cassidy Levy

Mr. Timo Suhonen
Ms. Lauri Tenhunen
AFRY/Poyry

Mr. Peter Steger
Mr. Dan Ross
Cohen Hamilton Steger

Mr. Dan Ross
Mr. John Morales
Mr. Alex Miller
Core Legal

President’s Assistant

Mr. Shyam Balakrishnan
PCA

Ms. Ashwita Ambast
Ms. Gaélle Chevalier

Resolute v Canada
Final Award

On December 15, 2021, the Parties shared their revised costs submissions (the “Claimant’s

Revised Costs Submission” and “Respondent’s Revised Costs Submission”, and together the

“Revised Cost Submissions”).

14
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FACTUAL BACKGROUND

A.  THE SC PAPER INDUSTRY IN NORTH AMERICA
1. SC Paper Producers in Canada and the United States

SC Paper is an “uncoated mechanical paper, which is smoothed and compacted by calender
rolls”.* It is a better grade of paper than newsprint and standard uncoated mechanical paper, yet
it is considered lower quality than coated mechanical paper. SC Paper is comprised of the
following paper grades: SNC, SCB, SCA, SCA+, SCA++, and SCA+++.3!

Competition amongst SC Paper producers in North America is robust.® There are four SC Paper
producers in Canada: Catalyst Paper Corporation (“Catalyst”), Irving Limited (“Irving”), PHP,
and Resolute (the only United States-based company in the Canadian SC Paper market).*® Verso
Corporation (“Verso”) and Madison only produced paper in the United States.3* Since the

beginning of the proceedings, both Madison and Verso closed, respectively in 2016 and in 2020.%

The Parties agree that there has been a secular decline in the demand for SC Paper in North

America caused by increased digitalisation.®

(a) Port Hawkesbury Paper

PHP, located in the province of Nova Scotia, Canada, produces SC Paper and competes with

Resolute in the North American SC Paper market.

In 2007, the Mill at Port Hawkesbury was acquired by a United States-based paper company,

30
31
32

33
34
35

36

Claimant’s Memorial, at para 17; Respondent’s Counter-Memorial, at para 140.

Expert Report of Péyry, April 16, 2019, at paras 4, 5, 19.

Claimant’s Memorial, at para 130, referring to In re Supercalendered Paper from Canada, Inv. No. 701-
TA-530, Final Determination Commission Opinion, United States International Trade Commission,
December 2015, at 15, 16, 19 (C-237).

Claimant’s Memorial, at paras 17, 127.

Claimant’s Memorial, at para 127.

Claimant’s Memorial, at para 127; Hearing on the Merits and Damages, October 18, 2021, at 14:8-12;
UPM, News Release, “UPM closes Madison Paper Industries and plans to sell related hydro power assets
in the U.S.”, March 14, 2016, available at: http://www.upm.com/About-
us/Newsroom/Releases/Pages/UPM-closes-Madison-Paper-Industries-and-plans-to-sell-related-hydro-
power-assets-001-Mon-14-Mar-2016-16-03.aspx (R-001).

Claimant’s Memorial, at paras 128-129; Respondent’s Counter-Memorial, at para 19; Hearing on the Merits
and Damages, November 14, 2020, at 1104:14-18; Hearing on the Merits and Damages, October 18, 2021,
at 13:23-19:14.
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NewPage Corporation and was then operated by the latter’s wholly-owned Canadian subsidiary
NewPage Port Hawkesbury (“NPPH”), incorporated in Nova Scotia.*’ During the Mill’s
ownership by NPPH, it operated under this name.*® NPPH operated two paper machines: a

newsprint paper line and a SC Paper machine.®

The SC Paper machine at PHP is considered the best quality and most modern SC Paper machine
in North America.* It has an annual production capacity that is disputed,* but is considered in
the range between i metric tonnes (“MT”) and 360,000 MT.

As of August 2011, the Mill was operating both the newsprint and SC Paper machines with an
annual combined production capacity of 545,000 MT.*? It directly employed approximately 650

employees,* and indirectly created many other jobs.**

In 2012, ownership of the Port Hawkesbury Mill passed to the PWCC, a Canadian company.*
Since 2013, under PWCC’s management, the PHP Mill has concentrated its production on higher
grades of SC Paper, such as SCA and above.“® It also produces SCB Paper.*’

(b) Resolute Forest Products Inc.

Resolute is a company incorporated under the laws of the State of Delaware, United States,

created in 2007 through the merger of two forest product companies, the Canadian

37

38

39
40

41

42

43

44
45
46
47

In re An Application by NewPage Port Hawkesbury Corp. and Bowater Mersey Paper Co., Pre-Filed
Evidence of NewPage Port Hawkesbury, NSUARB, June 22, 2011, at 1 (R-165).

The Mill is referred to in this Award as “NPPH” when making reference to the Mill during the time it was
under NPPH’s ownership. Reference to the Mill as “PHP” pertains to the period of time after ownership
passed from NPPH to Pacific West Commercial Corporation in 2012. The Mill is still known as PHP today.
Claimant’s Memorial, at para 22.

CBC News, News Release, “NewPage Port Hawkesbury mill to be sold”, September 7, 2011 (C-115); Nova
Scotia Premier’s Office, News Release, “Province Invests in Jobs, Training and Renewing the Forestry
Sector”, August 20, 2012 (C-183). See also Respondent’s Counter-Memorial, at paras 69, 144; Claimant’s
Memorial, at para 22.

Claimant’s Memorial, at para 22, referring to In re A Plan of Compromise or Arrangement of NewPage
Port Hawkesbury Corp., Affidavit of Tor. E. Suther, September 6, 2011, at para 24 (C-112); Respondent’s
Counter-Memorial, at para 144, referring to Expert Witness Report of Peter Steger, April 17, 2019, at para
116.

In re An Application by NewPage Port Hawkesbury Corporation and Bowater Mersey Paper Co., Pre-Filed
Evidence of NewPage Port Hawkesbury, NSUARB, June 22, 2011, at 1 (R-165); In re A Plan of
Compromise or Arrangement of NewPage Port Hawkesbury Corp., Affidavit of Tor E. Suther, September
6, 2011, at paras 14-15 (C-112; R-024).

In re A Plan of Compromise or Arrangement of NewPage Port Hawkesbury Corp., Affidavit of Tor E.
Suther, September 6, 2011, at para 45 (C-112; R-024).

CBC News, News Release, “NewPage Port Hawkesbury to close indefinitely”, August 22, 2011 (R-423).
Claimant’s Memorial, at para 19.

Respondent’s Counter-Memorial, at para 146; First Expert Report of Peter Steger, April 18, 2018, at 5.
Claimant’s Memorial, at para 116.
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Abitibi-Consolidated Inc., and the US Bowater Inc.*® The Claimant describes itself as “an
integrated forest products company that manufactures a diverse range of wood and paper

products, including SC paper”.*

Resolute’s subsidiary in Canada, Resolute FP Canada, owns three SC Paper mills located in the
Canadian province of Québec: the Dolbeau and Kénogami Mills, and the now-defunct Laurentide
Mill.*® Resolute used to own the Bowater Mersey mill (“Bowater Mersey™), a newsprint mill in
the province of Nova Scotia.>! Bowater Mersey also owned a power plant in Brooklyn, Nova
Scotia.>? The mill was idled indefinitely in June 2012 due to economic difficulties.>® It was shut

down and eventually purchased by GNS in December 2012.%*

55

56

This | 25 due to Resolute’s more efficient Dolbeau Mill, which reopened in
October 2012 (after being idled in June 2009)% with a capacity of approximately 143,000 MT.5®
The Dolbeau Mill had a larger capacity than the Laurentide Mill, which had a capacity of
approximately 125,000 MT.® The SC Paper machine #10 at the Laurentide Mill closed in
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52

53

54

55

56
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59

Claimant’s Notice of Arbitration, at para 21; Respondent’s Counter-Memorial, at fn. 25, referring to
Resolute Forest Products, “Our History” (R-311).

Claimant’s Memorial, at para 15, referring to Jurisdiction Decision, at paras 1, 50.

Claimant’s Memorial, at para 16, referring to Jurisdiction Decision, at para 51.

Respondent’s Counter-Memorial, at para 37, referring to Nova Scotia Department of Economic and Rural
Development, “Province Invests in Innovation at Nova Scotia Paper Plant”, September 22, 2009 (R-314);
CBC News, News Release, “Mill gets $2.5M for upgrade from N.S. government”, September 22, 2009 (R-
315).

AbitibiBowater Inc., Annual Report for the Fiscal Year Ended December 31, 2011, at 4, 5 & Exhibit 21.1
(R-241); AbitibiBowater Inc., Annual Report for the Fiscal Year Ended December 31, 2010, at 7-8 (R-
313); In re An Application by NewPage-Port Hawkesbury Corp. and Bowater Mersey Paper Co., Pre-Filed
Evidence of Bowater Mersey Paper Company Limited, NSUARB, June 22, 2011, at 1 (R-166).

Resolute Forest Products, News Release, “Resolute to Indefinitely Idle Mersey Mill in Nova Scotia”, June
15, 2012 (R-153).

Nova Scotia Premier’s Office, “Province Takes Crucial Step to Build Forestry of Future”, December 10,
2012 (R-155).

(C-215).

(C-215).
The Canadian Press, “AbitibiBowater may restart Dolbeau Mill after workers endorse contract changes”,
September 23, 2011 (C-023).
Claimant’s Memorial, at fn. 200.
Claimant’s Memorial, at fn. 200.
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November 2012.%° The entire Laurentide Mill shut down in October 2014.5! The Claimant reports
that Dolbeau’s reopening *“was part of its strategy to lower overall costs in order to retain market

share”.52

Resolute’s mills produce mainly lower grades of SC Paper, including SNC and SCB.® The
4

(¢)  Other North American Paper Mills

In addition to PHP and Resolute, the North American SC Paper market was comprised, at relevant
times, of Catalyst, Irving, Verso, formerly NewPage (until 2020),% and Madison (until 2016).%¢
Both Verso and Madison produced SC Paper in the United States.®’

68

2. Economic Impact of the Forest Industry in Nova Scotia

The province of Nova Scotia is Canada’s second smallest, 75% of which is covered by forests.®®
The province has developed a pulp and paper mill industry since the early 20" century, which
employs residents of Nova Scotia directly and indirectly through harvesting, silviculture,

trucking, and road building.™

Despite being impacted by the general decline in demand for paper products, in 2015 the forest

industry was worth $2.1 billion to Nova Scotia, contributing $800 million to its gross domestic
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Resolute Forest Products, News Release, “Resolute Forest Products announces permanent shutdown of
paper machine at its Laurentide mill”, November 6, 2012 (R-014).

Resolute Forest Products, News Release, “Resolute Announces Permanent Closure of Laurentide Mill in
Shawinigan, Québec”, September 2, 2014 (R-016).

Claimant’s Memorial, at para 144.

Respondent’s Counter-Memorial, at para 147.

(R-373).
Claimant’s Memorial, at para 127.
Claimant’s Memorial, at para 127, referring to Respondent’s Statement of Defence, at para 17.
Claimant’s Memorial, at para 127.
Claimant’s Memorial, at para 131, referring to

(C-215).

Respondent’s Counter-Memorial, at para 18.
Respondent’s Counter-Memorial, at para 18.
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product (“GDP”) and accounting for 11,500 jobs.™

3. Nova Scotia’s Legislative and Regulatory Framework on Forestry and
Environment

In 2007, GNS passed the Environmental Goals and Sustainable Prosperity Act (“EGSPA™).”
The EGSPA sought to integrate environmental sustainability with economic prosperity in the
province.” The EGSPA mandated that 18.5% of the total electricity needs of the province be

obtained from renewable energy sources by 2013.7

In 2007, along with the EGSPA, Nova Scotia enacted renewable energy standard regulations (the
“RES Regulations”) requiring that in 2011-2012, 5% of Nova Scotia Power Inc.’s (“NSPI”) total
sales of energy be renewable energy supplied by independent power producers.” This
requirement increased to 10% in 2013 and 25% in 2015, but allowed NSPI to acquire additional

renewable energy from its own generation facilities as well.”

In 2009, the province released its Climate Change Action Plan” and its Energy Strategy.’ In
2010, GNS produced its Renewable Electricity Plan.” These policies were intended to reduce the
province’s dependence on coal® and transition towards renewable energy sources such as

biomass and wind.8!

In 2011, the province published A Natural Resources Strategy for Nova Scotia 2011-2020
(“Natural Resources Strategy”).®? In moving the province towards “an ecosystem-based

approach to forest management”, the Natural Resources Strategy identified changes to the
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Gardiner Pinfold, “Nova Scotia’s Forest Industry Economic Impact”, December 2016, at 14 (R-205).
Environmental Goals and Sustainable Prosperity Act, SNS 2007, c. 7 (R-194).

Respondent’s Counter-Memorial, at para 20.

Environmental Goals and Sustainable Prosperity Act, SNS 2007, c. 7, at s. 4(2)(b)(i) (R-194).

Renewable Energy Standard Regulations, N.S. Reg. 35/2007, at ss. 5(1), 5(3), 6(1), 6(3), 7(2)(d) (R-171).
Renewable Energy Standard Regulations, N.S. Reg. 155/2010, at ss. 4-6 (R-179).

Nova Scotia Department of Energy, “Toward a Greener Future, Climate Change Action Plan”, January
2009 (R-424).

Nova Scotia Department of Energy, “Toward a Greener Future, Nova Scotia’s 2009 Energy Strategy”,
January 2009 (R-180).

Nova Scotia Department of Energy, “Renewable Electricity Plan: A path to good jobs, stable prices, and a
cleaner environment”, April 2010 (R-181).

Nova Scotia Department of Energy, “Toward a Greener Future, Nova Scotia’s Climate Change Action
Plan”, January 2009, at 13, 17 (R-424); Nova Scotia Department of Energy, “Toward a Greener Future,
Nova Scotia’s 2009 Energy Strategy”, January 2009, at 8, 14, 16 (R-180); Nova Scotia Department of
Energy, “Renewable Electricity Plan: A path to good jobs, stable prices, and a cleaner environment”, April
2010, at 2, 4, 17 (R-181).

Respondent’s Counter-Memorial, at para 203.

Nova Scotia Department of Natural Resources, “The Path We Share: A Natural Resources Strategy for
Nova Scotia 2011-2020”, August 2011 (R-202).
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province’s forest management to ensure environmental sustainability, such as revising the
management and allocation of forest resources on Crown land, changing harvesting practices,

creating rules for whole-tree harvesting and establishing a Code of Forest Practice.

To alleviate hurdles imposed by the dearth of Crown land ownership in Nova Scotia,® the Natural
Resources Strategy set a goal of legally protecting 12% of the land mass of Nova Scotia.®® The
province created the Large Land Acquisition Fund valued at $75 million, which allowed it to
purchase more than 140,000 acres of land from private owners,® and the Forestry Transition Land
Purchase Program, which also gave forestry companies in Nova Scotia the opportunity to sell

some of their “non-essential land assets” to the province.®’

NSPI is the main utility provider in Nova Scotia.® NSPI is a private company that is a wholly
owned subsidiary of Emera Incorporated, a for-profit company that is publicly traded on the
Toronto Stock Exchange.?® NSPI was privatized in 1992 pursuant to the Nova Scotia Power

Privatization Act.®

NSPI offers two different kinds of electricity rates. The first kind comprises “above-the-line” rates
that are calculated by dividing NSPI’s total revenue requirements fairly among customer
classes.®! The second kind of rates is termed “below-the-line” and is offered to certain customer
classes, calculated on a cost-based formula.®? These rates are referred to as load retention rates
(“LRR™).%

NSPI is regulated by the Nova Scotia Utility and Review Board (“NSUARB”), a quasi-judicial
body that supervises and approves electricity rate applications for the provision of electricity by

NSPI to its customers,® which must be just and economically sound for both the customers and
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Report of the Steering Panel Phase 1, Natural Resource Strategy, “A Natural Balance: Working Toward
Nova Scotia’s Natural Resources Strategy”, April 2012, at 22-23 (R-201).

Respondent’s Counter-Memorial, at para 22.

Nova Scotia Department of Natural Resources, “The Path We Share: A Natural Resources Strategy for
Nova Scotia 2011-2020”, August 2011, at 9 (R-202).

Nova Scotia, Press Release, “March 2010 Land Purchase”, March 2010 (R-206).

Nova Scotia Department of Natural Resources, “Forestry Transition Land Acquisition Program: Guidelines
for Applicants”, April 2008 (R-207).

Claimant’s Memorial, at para 20; Respondent’s Counter-Memorial, at para 159.

Witness Statement of Murray Coolican, April 17, 2019, at para 3.

Nova Scotia Power Privatization Act, SNS 1992, c. 8. (C-103). See also Witness Statement of Murray
Coolican, April 17, 2019, at para 3.

Respondent’s Counter-Memorial, at para 160.

Respondent’s Counter-Memorial, at para 160.

Claimant’s Memorial, at para 60; Respondent’s Counter-Memorial, at para 11.

Public Utilities Act, RSNS 1989, c. 380 (C-101; R-164).
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the utility.®® Rate applications are adversarial and subject to the NSUARB’s review process.*

NSPI maintains a Loan Retention Tariff (“LRT”), which provides that it can negotiate “below-
the-line” LRRs with certain customers under specific conditions.®” Originally, NSPI’s LRT was
only available to customers who had potential alternative power and energy suppliers and could
successfully demonstrate that (i) retaining the customer’s load was better for NSPI’s other
customers than losing the customer’s load in question, and (ii) the revenue from providing energy
to the customer was both greater than the applicable incremental cost to serve such customer and

made a significant positive contribution to fixed costs.%

In June 2011, Bowater Mersey and NPPH submitted a joint request to the NSUARB to amend the
LRT in order to allow NSPI to negotiate individual LRRs with its largest customers in economic
distress.® On November 29, 2011, the NSUARB approved the requested amendment to the
LRT.X0

B. NPPH’s CREDITOR PROTECTION PROCEEDINGS UNDER THE CCAA
1. NPPH Enters Creditor Protection

On September 6, 2011, after losing nearly $50 million in operating losses in the previous year, 0!
NPPH sought protection under the Companies’ Creditor Arrangement Act (“CCAA”).1%2 Under
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100

101

102

United States — Countervailing Measures on Supercalendered Paper from Canada: Report of the Panel,
WTO, July 5, 2018, at para 7.63 (R-238) (‘United States — WTO Panel Report — Supercalendered Paper’);
Board of Commissioners of Public Utilities v. Nova Scotia Power Corp. et al., (1976) 75 D.L.R. (3) 72
(N.S.C.A)), at 77 (RL-111).

United States — WTO Panel Report — Supercalendered Paper, July 5, 2018, at para 7.10 (R-238); Public
Utilities Act, RSNS 1989, c. 380, at ss. 86, 91, 92 (C-101; R-164).

In re An Application by Nova Scotia Power Inc., Decision, NSUARB, May 24, 2000, at para 52 (R-163).
Respondent’s Counter-Memorial, para 161, referring to In re An Application by Nova Scotia Power Inc.,
Decision, NSUARB, May 24, 2000, at Schedule “A”, s. “Availability”, para 1 (R-163); In re An Application
by NewPage Port Hawkesbury Corp. and Bowater Mersey Paper Co., NSUARB Order, December 21,
2011, at Schedule “B”, Load Retention Tariff, s. “Availability”, para 1 (R-164); United States — WTO Panel
Report — Supercalendered Paper, July 5, 2018, at paras 7.12-7.14, 7.63 (R-238).

Respondent’s Counter-Memorial, at paras 7, 162.

In re An Application by NewPage Port Hawkesbury and Bowater Mersey Paper Company, Decision,
NSUARB, November 29, 2011, at paras 281-288 (C-138).

In re A Plan of Compromise or Arrangement of NewPage Port Hawkesbury Corp., Affidavit of Tor E.
Suther, September 6, 2011, at para 6 (C-112; R-024).

In re A Plan of Compromise or Arrangement of NewPage Port Hawkesbury Corp., Notice of Application
in Chambers, Supreme Court of Nova Scotia, September 6, 2011 (R-026); NewPage Port Hawkesbury
Corp. Application for an Initial Order pursuant to the Companies’ Creditors Arrangement Act, Supreme
Court of Nova Scotia, September 6, 2011, at 2 (C-113); In re A Plan of Compromise or Arrangement of
NewPage Port Hawkesbury Corp., Affidavit of Tor E. Suther, September 6, 2011, at para 24 (C-112; R-
024).
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the CCAA, the Mill would be sold as part of a court supervised sale process.'%

On September 9, 2011, the Supreme Court of Nova Scotia (the “Court”) granted NPPH’s
application and appointed Ernst & Young (the “Monitor” or “EY”) to “monitor the business and
financial affairs of [NPPH]” during the CCAA proceedings and monitor the sales process of
NPPH.* The Monitor and NPPH hired United States-based investment bankers Sanabe &
Associates LLC (“Sanabe”) to help with the sale of the Mill.1%

The Claimant alleges that GNS recommended to NPPH that it place the Mill into creditor
protection to find a new owner to operate it as a going concern.' The Respondent disputes this
contention, stating that GNS did not control the CCAA proceedings; rather, NPPH decided to

“market [the Mill] as a going concern”. 1%

The Monitor published public notices of the sales process and directly contacted 110 parties who
might have been interested in acquiring the Mill, including the Claimant.}® On
September 28, 2011, the Monitor and Sanabe received 21 submissions and designated 14

interested parties as “Qualified Bidders”.1%

On October 28, 2011, the Monitor received eight offers to purchase NPPH’s assets.*!* Among the
eight offerors, four were invited to continue with the bid and submitted final offers in December
2011, two intending to acquire the Mill as a going concern with the other two proposing
liquidation.'** Pacific West Commercial Corporation (“PWCC”), a Vancouver-based
corporation, was among one of the two bidders to offer to purchase the Mill as a going concern.*2

On January 4, 2012, on the recommendation of the Monitor, NPPH accepted the bid for the
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Respondent’s Memorial on Jurisdiction, at paras 12-14.

Claimant’s Statement of Claim, at para 27; In re A Plan of Compromise or Arrangement of NewPage Port
Hawkesbury Corp., Initial Order, September 9, 2011, at paras 17-19, 26-34 (R-028).

In re A Plan of Compromise or Arrangement of NewPage Port Hawkesbury Corp., Twelfth report of the
Monitor, August 8, 2012, Supreme Court of Nova Scotia, at para 56(a)(i) (R-159).

Claimant’s Memorial, at paras 24, 26.

Respondent’s Counter-Memorial, para 73, referring to In re A Plan of Compromise or Arrangement of
NewPage Port Hawkesbury Corp., Twelfth report of the Monitor, August 8, 2012, Supreme Court of Nova
Scotia, at para 43 (R-159).

In re A Plan of Compromise or Arrangement of NewPage Port Hawkesbury Corp., Second Report of the
Monitor, Supreme Court of Nova Scotia, October 3, 2011, at para 15 (C-120; R-030).

In re A Plan of Compromise or Arrangement of NewPage Port Hawkesbury Corp., Third Report of the
Monitor, Supreme Court of Nova Scotia, October 26, 2011, at para 45(a) (R-362).

In re A Plan of Compromise or Arrangement of NewPage Port Hawkesbury Corp., Third Report of the
Monitor, Supreme Court of Nova Scotia, October 26, 2011, at para 45 (c)-(f) (R-362).

In re A Plan of Compromise or Arrangement of NewPage Port Hawkesbury Corp., Sixth Report of the
Monitor, January 13, 2012, at paras 17-19 (C-150; R-031).

In re A Plan of Compromise or Arrangement of NewPage Port Hawkesbury Corp., Sixth Report of the
Monitor, January 13, 2012, at para 19 (C-150; R-031).
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acquisition of the Mill put forward by PWCC.13

When NPPH entered creditor protection, GNS announced that it would provide $5 million in
funding for the Mill*!* to remain in “hot idle” — an expression signifying that its closing had been
carried out “in a way that the plant has been taken out of active production in such a way as to
permit a smooth resumption of production when circumstances permit”.!t® In this way, the Mill
could be sold as a going concern once NPPH’s cash ran out and it was no longer able to maintain
the Mill in hot idle on its own.*® On March 16, 2012, GNS announced a further $5.8 million in
hot idle funding for the Mill.1t’

Further, GNS also created a $14-million Forestry Infrastructure Fund (“FIF”) to facilitate forest
management activities through NPPH as the intermediary between the province and independent
contractors providing forestry services to the province.'!® The agreement was declaredly part of
an action plan to employ woodworkers, provide training programs and “keep the NewPage mill
in Port Hawkesbury ready for a quick re-sale”.!® When GNS announced additional hot idle

funding on March 16, 2012, it also announced an additional $12 million in funding to the FIF.1%
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Nova Scotia, Press Release, “Province Will Keep NewPage Mill in Point Tupper Re-Sale Ready”, January
4, 2012 (C-149). See also In re A Plan of Compromise or Arrangement of NewPage Port Hawkesbury
Corp., Sixth Report of the Monitor, January 13, 2012, at para 19 (C-150; R-031). In re A Plan of
Compromise or Arrangement of NewPage Port Hawkesbury Corp., Twelfth Report of the Monitor, August
9, 2012, at para 48 (R-159).

Nova Scotia, Press Release, “Province Will Keep NewPage Mill in Point Tupper Re-Sale Ready”, January
4, 2012 (R-048). This funding was subject to “partial recourse to the assets of NPPH in certain limited
circumstances and only if no going concern outcome is achieved”. See In re A Plan of Compromise or
Arrangement of NewPage Port Hawkesbury Corp., Seventh Report of the Monitor, Supreme Court of Nova
Scotia, February 27, 2012, at paras 32-45 (R-049).

Respondent’s Statement of Defence, at para 45, referring to In re A Plan of Compromise or Arrangement
of NewPage Port Hawkesbury Corp., Report of the Proposed Monitor, Supreme Court of Nova Scotia,
September 7, 2011, at para 32 (R-046).

Respondent’s Statement of Defence, at paras 44-46.

Nova Scotia, Press Release, “Province Protects Jobs, Keeps Mill Re-Sale Ready”, March 16, 2012 (R-042);
Province of Nova Scotia, Backgrounder, “Provincial Support to former NewPage Port Hawkesbury Paper
Mill”, March 16, 2012, at 2 (R-043).

Nova Scotia, Press Release, “Province Presents Forestry Infrastructure Plan”, September 20, 2011 (R-039).
Nova Scotia, Press Release, “Seven-point Woodlands Plan Keeps Plant Resale Ready”, September 9, 2011
(C-116; R-038).

Nova Scotia, Press Release, “Province Protects Jobs, Keeps Mill Re-Sale Ready”, March 16, 2012 (R-043).

I (R-L4).
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2. Resolute’s Decision not to Bid on the Mill

Along with PWCC and other interested parties, Resolute considered bidding on the Mill, but

ultimately decided not to do so0.?
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Non-binding proposals for the purchase of the Mill were due by September 28, 2011.?°
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o
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Respondent’s Counter-Memorial, at para 77. See also Claimant’s Memorial, at paras 28-33.
(C-107). See also,

Claimant’s Pre-Hearing Memorial, at para 13.

September 13, 2011 (R-
358).

September 25-

26, 2011 (R-369); see also generally I

(C-119).

(C-119).

(C-115); I
(c-119); I

(C-119).

(C-119).

Respondent’s Counter-Memorial, at paras 85-86.

I Scptember 26, 2011 (R-360).
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The Claimant alleges that GNS did not offer Resolute any of the benefits PWCC ultimately
received when it was invited to bid on the Mill.»3 In response, the Respondent states that no

potential purchaser of the Mill was offered financial assistance by GNS at that time.'®*

Nonetheless, the Respondent notes tha [
I

3. Negotiations between PWCC and GNS Prior to January 4, 2012

On October 24, 2011, PWCC submitted its letter of offer to pursue its acquisition of the Mill. 1%
On October 28, 2011, once PWCC had been identified as one of the two final bidders for the Mill,
it began discussions with GNS.*3” PWCC'’s letter of offer was subsequently sent to GNS and NSPI
representatives.’® GNS and PWCC also held a series of calls in November 2011 regarding the
Mill’s electricity rate, among other issues.**® GNS also met with the other interested bidder (Paper

Excellence) in November and December 2011.24°

On November 10, 2011, PWCC provided GNS and NSPI representatives with PWCC’s

October 24, 2011 offer letter, a September 2011 Confidential Information Memorandum, and an
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137
138
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I (R-360).
Claimant’s Memorial, at para 2; Respondent’s Counter-Memorial, at para 86; Claimant’s Pre-Hearing
Memorial, at paras 14-18.
Claimant’s Memorial, at para 220.
Respondent’s Counter-Memorial, at para 79.

(C-107);
NewPage Port Hawkesbury Mill Confidential Information Memorandum, September 2011, at 50 (R-361).
Email from R. Stern (Stern Partners) to R. Bennett and R. McAdam, re: NewPage Port Hawkesbury Mill,
November 10, 2011, Redacted PWCC LRT Application NSPI (Avon) IR-1 Attachment 1, at page 2912 of
3014 (C-127).
Witness Statement of Duff Montgomerie, April 17, 2019, at para 23.
Email from R. Stern (Stern Partners) to R. Bennett and R. McAdam, re: NewPage Port Hawkesbury Mill
November 10, 2011, Redacted PWCC LRT Application NSPI (Avon) IR-1 Attachment 1, at page 2912 of
3014 (C-127).
Email from W. M. Nystrom to M. Coolican, R. Bennett and R. McAdam, Update re: Woodroom @ Port
Hawkesbury, November 17, 2011, Redacted PWCC LRT Application NSPI (Avon) IR-1 Attachment 1
pages 2899-2900 of 3014 (C-131); Email from W. M. Nystrom to M. Coolican, R. Bennett and R. McAdam,
re: Port Hawkesbury Update re: 23 Nov. Call @ 4:00 pm, November 23, 2011, Redacted PWCC LRT
Application NSPI (Avon) IR-1 Attachment 1, at pages 2897-98 of 3014 (C-132); Email from W. M.
Nystrom to R. McAdam, re: Port Hawkesbury Co-Gen Cost estimates, November 26, 2011, Redacted
PWCC LRT Application NSPI (Avon) IR-1 Attachment 1, at 2901-2903 (C-135).
Witness Statement of Duff Montgomerie, April 17, 2019, at para 21.
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October 2011 Investor/Management Presentation. 4!

On November 28, 2011, GNS and PWCC entered into an Indemnity Agreement, which ||| ]

143

In the Claimant’s view, these interactions between PWCC and GNS demonstrate that “GNS
negotiated with PWCC even before PWCC was declared the winning bidder”.14¢ The Respondent

refutes this claim, noting that the

147

148

C. NEGOTIATIONS FOR THE PURCHASE OF THE MILL

1. The Plan Sponsorship Agreement and the Plan of Compromise and
Arrangement

Once PWCC was selected as the preferred bidder in January 2012, PWCC also began discussions

141

142
143
144
145
146
147
148

Email from R. Stern (Stern Partners) to R. Bennett and R. McAdam, re: NewPage Port Hawkesbury Mill,
November 10, 2011, Redacted PWCC LRT Application NSPI (Avon) IR-1 Attachment 1, at page 2912 of
3014 (C-127).

at CAN000020_0001 (C-136).

at CAN000020_0004 (C-136).
(C-139).

at CAN 000019_0001 (C-139).

Claimant’s Memorial, at para 39.
Respondent’s Counter-Memorial, at para 98.
Respondent’s Counter-Memorial, at para 98, referring to Witness Statement of Duff Montgomerie, April

17, 2019, at para 25; | NN D-ccmber 1, 2011 (R-149).
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with various stakeholders including NPPH, the Mill’s employees, NSPI, and GNS.#°

The negotiations between NPPH and PWCC culminated in an agreement (the “Plan Sponsorship
Agreement”) whereby PWCC would act as the sponsor of a Plan of Compromise and
Arrangement (the “Plan of Arrangement”) for NPPH under the CCAA.* The purpose of the
Plan of Arrangement was to “complete a reorganization of [NPPH], by implementing
[rlestructuring [t]ransactions [...] in order to enable [NPPH] to continue as a going concern”. 5
Under the Plan Sponsorship Agreement, PWCC agreed to purchase the shares of NPPH for $33
million subject to the conditions in the Plan of Arrangement being met.** || NG

I ot Hawkesbury Paper Inc. (i.e. “PHP”, as defined above).'5?

Under the Plan Sponsorship Agreement, the purchase of the Mill was contingent upon the
fulfilment of certain conditions in the Plan of Arrangement.’> For example, under the Plan of
Arrangement, PWCC was required to: enter into “Provincial Agreements” with GNS, including
a Sustainable Forest Management and Outreach Program Agreement (“Outreach Agreement”)
and a Forest Utilization License Agreement (“FULA”); obtain the NSUARB'’s approval of a
negotiated LRR; and obtain an advance tax ruling (“ATR”) on the tax structure proposed pursuant

to the limited partnership it intended to create with NSPI for ownership of the Mill.1%

On July 17, 2012, NPPH obtained the Court’s approval of the Plan Sponsorship Agreement.*
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Respondent’s Counter-Memorial, at paras 99-103.
In re A Plan of Compromise or Arrangement of NewPage Port Hawkesbury Corp., Affidavit of Peter
Wedlake — Part 1), Supreme Court of Nova Scotia, July 6, 2012, at Exhibit A: Plan of Compromise and
Arrangement of NewPage Port Hawkesbury Corp (R-032); In re A Plan of Compromise or Arrangement
of NewPage Port Hawkesbury Corp., Affidavit of Peter Wedlake — Part 2), Supreme Court of Nova Scotia,
July 6, 2012, at Exhibit B: Plan Sponsorship Agreement (R-033).
In re A Plan of Compromise or Arrangement of NewPage Port Hawkesbury Corp., Affidavit of Peter
Wedlake — Part 1), Supreme Court of Nova Scotia, July 6, 2012, at Exhibit A: Plan of Compromise and
Arrangement of NewPage Port Hawkesbury Corp, at s. 2.1 (R-032).
In re A Plan of Compromise or Arrangement of NewPage Port Hawkesbury Corp., Affidavit of Peter
Wedlake — Part 2), Supreme Court of Nova Scotia, July 6, 2012, at Exhibit B: Plan Sponsorship Agreement,
ats. 9 (R-033); In re A Plan of Compromise or Arrangement of NewPage Port Hawkesbury Corp., Affidavit
of Peter Wedlake — Part 1), Supreme Court of Nova Scotia, July 6, 2012, at Exhibit A: Plan of Compromise
and Arrangement of NewPage Port Hawkesbury Corp, at s. 9.2 (R-032).

at
CANO000013_0007 (C-220).
In re A Plan of Compromise or Arrangement of NewPage Port Hawkesbury Corp., Affidavit of Peter
Wedlake — Part 2), Supreme Court of Nova Scotia, July 6, 2012, at Exhibit B: Plan Sponsorship Agreement,
at s. 9(1) (R-033); In re A Plan of Compromise or Arrangement of NewPage Port Hawkesbury Corp.,
Affidavit of Peter Wedlake — Part 1), Supreme Court of Nova Scotia, July 6, 2012, at Exhibit A: Plan of
Compromise and Arrangement of NewPage Port Hawkesbury Corp, at s. 9.2 (R-032).
In re A Plan of Compromise or Arrangement of NewPage Port Hawkesbury Corp., Affidavit of Peter
Wedlake — Part 1), Supreme Court of Nova Scotia, July 6, 2012, at Exhibit A: Plan of Compromise and
Arrangement of NewPage Port Hawkesbury Corp, at s. 9.2 (e), (i) and (j) (R-032).
In re A Plan of Compromise or Arrangement of NewPage Port Hawkesbury Corp., Meeting Order, Supreme
Court of Nova Scotia, July 17, 2012 (R-034).
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On August 15, 2012, NPPH’s creditors voted in favour of the Plan of Arrangement.’> On
September 25, 2012, the Plan of Arrangement was sanctioned by the Court following certain

amendments. 158

60

The Parties disagree as to whether the conditions under the Plan of Arrangement qualify as
assistance measures that PWCC requested and GNS granted.!! Their interpretations as to the
elements of GNS’s | 2'so differ. The following subsections detail the Parties’

respective positions.

Notably, the Parties also disagree as to whether the LRR that PWCC obtained from NSPI should
be included as an assistance measure that GNS provided to PWCC. The Claimant argues that the
LRR was “integrally connected” to the overall set of measures PWCC received (and is therefore
attributable to GNS),%2 whereas the Respondent qualifies the LRR as the product of independent
negotiations between PWCC and NSPI.1%® The Parties’ positions specific to the LRR are set out
in Section 111.C.3.(b) of this Award.

2. GNS’s|IIEEEEEEEEEEEE 2 d Other Alleged Assistance Measures

(a) The Claimant’s Position

The Claimant contends that PWCC’s “demands” for assistance from GNS were based on its

157

158

159

160

161
162

163

In re A Plan of Compromise or Arrangement of NewPage Port Hawkesbury Corp., Plan Sanction Order,
Supreme Court of Nova Scotia, September 25, 2012, at (b), (c) (R-035).

In re A Plan of Compromise or Arrangement of NewPage Port Hawkesbury Corp., Plan Sanction Order,
Supreme Court of Nova Scotia, September 25, 2012 (R-035).

at 5-10 (R-161).
at CAN000002_0001 (C-182).

Claimant’s Memorial, at para 50; Respondent’s Counter-Memorial, at para 106.

Claimant’s Memorial, at paras 71, 74, 168, referring to In re An Application by Pacific West Commercial
Corporation and Nova Scotia Power Inc., Notice of Application for Approval Of A Load Retention Rate,
NSUARB, April 27, 2012, at para 8 (C-164).

Respondent’s Counter-Memorial, at paras 183-184.
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ambition |- I
I G\'S when it announced its assistance to PWCC for the PHP Mill.*®® The Claimant
suggests that PWCC specifically sought: a $40 million credit facility; a $24 million forgivable
loan; a $1.5 million workforce training grant; a $1 million marketing grant; $38 million for
forestry management through an Outreach Agreement; a twenty-year FULA; $20 million for the
purchase of more than 50,000 acres of land; and relief from all pension liabilities.®® The Claimant
also takes into account the hot idle funding that GNS provided beyond “the originally-planned
three months” 2 the -
I % as el as the favourable LRR that PWCC obtained for PHP.®° The Claimant
considers these measures collectively to be “Assistance Measures” that GNS provided PWCC.

The Claimant addresses these Assistance Measures individually in turn.

L The I

The Claimant notes that pursuant to I
g —

The Claimant notes |
[ ———

164

165

166
167

168

169
170
171
172
173

Claimant’s Memorial, at para 50, referring to

at CAN000004_0009 (C-163). See also, Claimant’s
Memorial, at paras 52-54.

Claimant’s Memorial, at para 89, referring to Nova Scotia Premier’s Office, Press Release, “Province
Invests in Jobs, Training and Renewing the Forestry Sector”, August 20, 2012 (C-183).

Claimant’s Memorial, at paras 71, 91.

Claimant’s Memorial, at paras 72-73. The Claimant states “Resolute understands that the Tribunal has
determined that the Hot Idle and Forestry Infrastructure funding cannot form part of Resolute’s claim. Hot
Idle and Forestry Infrastructure funding are discussed here as part of the facts and circumstances giving rise
to the claim, particularly for the millions in funding that GNS provided beyond the time when it might have
benefited NewPage as the seller because the buyer and ultimate beneficiary had been chosen”. See
Claimant’s Memorial, at para 97, referring to PWCC Meeting Notes, Redacted PWCC LRT Application
NSPI (Avon) IR-1 Attachment 2 (2011-12), at 70 (C-147).

Claimant’s Memorial, at para 99, referring to Preparatory Activities Agreement, August 27, 2012, at
CANO000120_0013 (C-190).

The LRR is described in further detail in Part 111.C.(3)(b).

at CAN000002_0001 (C-182).

at CAN000002_0002 (C-182).

at CAN000002_0002 (C-182).

at CAN000002_0001 (C-182).
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ii.  Outreach Agreement

The Claimant notes that GNS and PWCC entered into an agreement under which GNS would
reimburse PHP up to $3.8 million per year for ten years to fund compensable activities related to

sustainable harvesting and forest land management by PHP.1"® The Claimant highlights that under

the agreemen
I © < trat the agreement [

iii.  Forest Utilization License Agreement

According to the Claimant, GNS and PHP also entered into a 20-year FULA allowing PHP to
harvest 400,000 GMT/year'’® from Crown land and an additional 175,000 tons per year to fuel
the Biomass Plant from Crown land.*® This right was conditional upon PHP purchasing 200,000

GMT/year of pulpwood from private suppliers.*&

The Claimant takes issue with the provision under which GNS would pay PHP a “silviculture
fee” of $3 per cubic meter for all harvested softwood and Biomass Fuel, and $0.60 per cubic meter
for all harvested hardwood product other than Biomass Fuel, subject to change.®! It claims that
according to this “deal”, “PHP could receive more in silviculture payments than it was paying for

stumpage, which happened in 2017, essentially making the Crown timber free”.8?

iv.  Land Purchase Agreement

Through PWCC'’s purchase of NPPH’s assets, the Claimant states that PWCC would acquire

174
175

176

177
178

179
180
181
182

(C-182).

(C-206). See also Nova
Scotia Premier’s Office, Press Release, “Province Invests in Jobs, Training and Renewing the Forestry
Sector”, August 20, 2012 (C-183).
Claimant’s Memorial, at para 94, referring to ||| G

(C-206).

Claimant’s Memorial, at para 94.
“GMT?” refers to “green metric tonne”. See Forest Utilization License Agreement (Redacted), September
27,2012, at 2 (C-207).
Forest Utilization License Agreement (Redacted), September 27, 2012, at ss. 4.5 and 5.1 (C-207).
Forest Utilization License Agreement (Redacted), September 27, 2012, at 1 (C-207).
Forest Utilization License Agreement (Redacted), September 27, 2012, at 3 (C-207).
Claimant’s Memorial, at para 96. The Claimant specifies that there was no “prescribed monitoring” of the
silviculture expenditures. See The Chronicle Herald, News Release, “Port Hawkesbury mill’s deal with
province raises concern”, May 28, 2018 (C-170).
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“roughly” 5000 acres of anc.
N T

Claimant asserts that GNS’s purchase “effectively reduced PWCC’s purchase price for the mill
and related assets (such as the $1 billion in tax losses)” to $13 million.® It also contrasts the
$20 million purchase price to the ||l GNS had allegedly previously agreed to pay NPPH

“for essentially the same land” || || NN REEEEIII =

V. Relief from pension liabilities

The Claimant suggests that “PWCC refused to assume the unfunded pension liability of over $100
million”.%8" To this end, it proposes that the GNS’s Natural Resources Minister was quoted as
stating that “[e]verything is being considered”, indicating that GNS would comply with PWCC’s

demands.188

vi.  Hot idle and forestry infrastructure funding

On January 4, 2012, GNS announced that it would provide an expected $5 million in hot idle
funding to keep the Mill re-sale ready through February and March while negotiations took place
with PWCC as the successful bidder.® This funding was subsequently confirmed, subject to
“partial recourse to the assets of NPPH in certain limited circumstances and only if no going
concern outcome is achieved”.'* On March 16, 2012, GNS also announced that it would provide
an additional $5.8 million in hot idle funding to support the sale of the Mill until the end of
September 2012,1%

As set out in Paragraph 94 above, when NPPH was placed under creditor protection in September

2011, the province created a $14 million FIF to facilitate forest management activities through

183
184

185
186

187
188

189

190

191

Claimant’s Memorial, at para 97.

I (C-209).

Claimant’s Memorial, at para 97.

Claimant’s Memorial, at para 98, referring to ||| | | | NG
I (C-155).

Claimant’s Memorial, at para 49.

Claimant’s Memorial, at para 49, citing The Canadian Press, News Release, “Pacific West now lone bidder
for idled NewPage paper mill in Cape Breton”, January 4, 2012 (C-148).

Nova Scotia Department of Natural Resources, Press Release, “Province Will Keep NewPage Mill in Point
Tupper Re-Sale Ready”, January 4, 2012 (R-048).

In re A Plan of Compromise or Arrangement of NewPage Port Hawkesbury Corp., Seventh Report of the
Monitor, Supreme Court of Nova Scotia, February 27, 2012, at para 38 (R-049).

Nova Scotia Premier’s Office, Press Release, “Province Protects Jobs, Keeps Mill Re-Sale Ready”, March
16, 2012 (R-042); Province of Nova Scotia, Backgrounder, “Provincial Support to former NewPage Port
Hawkesbury Paper Mill”, March 16, 2012, at 2 (R-043).
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NPPH as the intermediary between the province and independent contractors providing forestry
services to the province.'®> On March 16, 2012, GNS announced an additional $12 million in
funding to the FIF.2% Also in March 2012, GNS amended the FIF Agreement. %

The Claimant argues that the funds GNS initially supplied to keep the Mill “in hot idle with a
supply chain intact”*% when NPPH began CCAA proceedings were meant to last three months
but were extended for more than a year, with “most of it—$22.8 million of the total $36.8 million
[...] coming after the Monitor declared PWCC was the winning bidder”.1% As such, it contends
that this additional funding constitutes an Assistance Measure among the others GNS provided to
PWCC.%"

vii.  Municipal property tax reduction

The Claimant pleads that GNS “provided municipal tax breaks reducing Port Hawkesbury
property taxes from $2.6 million annually to $1.3 million”!%® by way of targeted legislation.®® It
claims that pursuant to NPPH’s existing agreement with Richmond County, PWCC would have
been responsible for $2.6 million per year from 2013-2016 once it purchased the Mill.2%®
However, PWCC allegedly reached a new tax agreement with the county that reduced its property

tax in half, which ultimately received legislative approval by the province.?

192

193

194

195

196

197

198

199
200

201

Nova Scotia Department of Natural Resources, Press Release, “Province Presents Forestry Infrastructure
Plan”, September 20, 2011 (R-039).

Nova Scotia Premier’s Office, Press Release, “Province Protects Jobs, Keeps Mill Re-Sale Ready”, March
16, 2012 (R-043).

In re A Plan of Compromise or Arrangement of NewPage Port Hawkesbury Corp., Eight Report of the
Monitor, Supreme Court of Nova Scotia, March 26, 2012, at paras 56-57 (R-044); In re A Plan of
Compromise or Arrangement of NewPage Port Hawkesbury Corp., Ninth Report of the Monitor, Supreme
Court of Nova Scotia, May 28, 2012, at para 46 (R-045).

Claimant’s Memorial, at para 72, citing Nova Scotia Premier’s Office, Press Release, “Seven-point
Woodlands Plan Keeps Plant Resale Ready”, September 9, 2011 (C-116).

Claimant’s Memorial, at para 73, referring to Respondent’s Statement of Defence, at paras 42, 46; Truro
Daily News, News Release, “Dexter under fire after agreement reached to open mill”, September 24, 2012
(C-201).

Claimant’s Memorial, at paras 72-74.

Claimant’s Memorial, at paras 115, 219.

Claimant’s Reply Memorial, at para 176.

Claimant’s Reply Memorial, at para 176, referring to An Act Respecting the Taxation of Port Hawkesbury
Paper GP Ltd. by the Municipality of the County of Richmond, SNS 2006, c. 51 (2006) (C-303); In re A
Plan of Compromise or Arrangement of NewPage Port Hawkesbury Corp., Sixteenth Report of the
Monitor, Supreme Court of Nova Scotia, September 25, 2012, at para 28 (C-204).

Claimant’s Reply Memorial, at para 179, referring to An Act Respecting the Taxation of Port Hawkesbury
Paper GP Ltd. by the Municipality of the County of Richmond, SNS 2006, c. 51 (amended in 2012) (C-
303).
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viii. Indemnity Agreement

126. According to the Claimant, GNS’s assistance must be considered in addition to the Indemnity

127.

128.

Agreement |
I
I - According to the Claimant, [
I

2

iX.  Preparatory Activities Agreement

|
I (ihe “Preparatory Activities Agreement” or the
“Ramp-Up Agreement”). [
I * T Claimant
argues that |

(b) The Respondent’s Position

Contrary to the Claimant, the Respondent does not consider the aforementioned measures as an
ensemble. Rather, it distinguishes GNS’s ||l 2s the only offer of financial assistance
PWCC received. In the Respondent’s view, the other agreements and measures challenged by the

Claimant were not assistance provided by GNS to PWCC’s benefit.2” The Respondent notes that

t

202

203
204
205
206
207
208
209

Claimant’s Memorial, at para 42, referring to ||| G
I (C-136).

Claimant’s Reply Memorial, at para 181.

Preparatory Activities Agreement, August 27, 2012, at CAN000120_0013 (C-190).

Preparatory Activities Agreement, August 27, 2012, at CAN000120_0013 (C-190).

Claimant’s Memorial, at para 99.

Respondent’s Counter-Memorial, at paras 111-139.

Hearing on the Merits and Damages, November 9, 2020, at 192:14-193:12.

Hearing on the Merits and Damages, November 9, 2020, at 193:13-184:2.
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i
The Respondent contends that GNS and PWCC agreed to the terms of a financial assistance

package | \/hich consisted of:

N
it
(=)

N
e
[

ii.  Outreach Agreement

The Respondent submits that the purpose of the Outreach Agreement was to pursue the province’s
Natural Resource Strategy.?'? The Respondent explains that it acquired these services for public

purposes.?t?

The Respondent clarifies that the

14

The Respondent also highlights the distinction between the Outreach Agreement and the FULA

215

210
211

212

213
214

215

Respondent’s Counter-Memorial, at para 111.

Respondent’s Counter-Memorial, at para 112, referring to ||| G
I (C-15)

Respondent’s Counter-Memorial, at para 131, referring to Witness Statement of Julie Towers, April 17,
2019, at para 39.

Hearing on the Merits and Damages, November 9, 2020, at 191:9-11.

Respondent’s Counter-Memorial, at para 131, referring to

(C-206).
Respondent’s Counter-Memorial, at para 132.
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iii.  Forest Utilization License Agreement

Contrary to what the Claimant suggests, the Respondent explains that the FULA was not
concluded at PWCC’s request or for PWCC’s benefit.?*® According to the Respondent, the FULA
is the result of GNS’s initiative to modernize the province’s forest licensing system from the pre-
existing Stora Act regime.?’ It provides GNS with greater authority to manage forests on Crown

land and aligns with its Natural Resources Strategy.'8

Furthermore, the Respondent maintains that the Claimant misunderstands the alleged benefits
PWCC received from the FULA.?*® According to the Respondent, the point of the FULA was to
place a cap on how much Crown timber could be used for PHP’s operations and to encourage

greater use of timber from private woodlots than the previous regime did.??°

The Respondent also clarifies the difference between the stumpage fees and the silviculture
payments, explaining that PWCC did not receive its Crown timber for free (but had to pay for it
at the rate prescribed in the FULA) and that the FULA required the PHP Mill to incur additional

expenses for silviculture activities (which expenditures were audited annually).?? The

Respondent emphasises thet I

iv.  Land Purchase Agreement

The Respondent takes issue with the Claimant’s characterization of the Land Purchase
Agreement, which allegedly “reduced PWCC'’s effective price for the mill to $13 million”.?2 The

Respondent argues that the purchase aligned with the province’s “long-standing goal of increasing

its share of forest ownership in the Province”,??* and ||| GGG

216
217

218

219

220

221

222

223
224

Respondent’s Counter-Memorial, at para 130, referring to Claimant’s Memorial, at paras 95-96.

Respondent’s Counter-Memorial, at para 121; Hearing on the Merits and Damages, November 9, 2020, at

191:17-192:3; Hearing on the Merits and Damages, October 19, 2021, at 452:9-453:9.

Respondent’s Counter-Memorial, at paras 121, 129. See also Nova Scotia Department of Natural

Resources, “The Path We Share: A Natural Resources Strategy for Nova Scotia 2011-2020”, August 2011

(R-202).

Respondent’s Counter-Memorial, at para 124.

Respondent’s Counter-Memorial, at para 126; Hearing on the Merits and Damages, October 19, 2021, at

453:18-21.

Respondent’s Counter-Memorial, at para 128, referring to |G
(R-192).

Respondent’s Counter-Memorial, at para 128; Hearing on the Merits and Damages, October 19, 2021,

454:5-455:6.

Respondent’s Counter-Memorial, at para 118, citing Claimant’s Memorial, at paras 93, 115.

Respondent’s Counter-Memorial, at para 119; Hearing on the Merits and Damages, October 18, 2021,

181:11-182:6.
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225

With respect to ||| G\ S agreed to pay PWCC in comparison to its previous
agreement with NPPH for the same land,?*® the Respondent specifies that

227

N
[ec]

V. Relief from pension liabilities

Referencing the Claimant’s reliance on newspaper articles to allege that PWCC “refused to
assume the unfunded pension liability of over $100 million”,?*° the Respondent argues that the
Claimant’s failure to plead with specificity is enough for the Tribunal to disregard this alleged
measure.?®® Later, the Respondent clarified that GNS never took on the pension liability, but
proposed legislation “in order to help the workers and pensioners avoid an immediate windup hit

of up to 30 percent or more of their pensions”.?!

vi.  Municipal property tax reduction

The Respondent argues that the new municipal property tax rate for the Mill was a “readjustment
to account for reduced operations and asset use at the mill that conferred no benefit on PWCC” .22
Nonetheless, the Respondent contends that it was still an amount that was approximately twice
what provincial law would have otherwise required PWCC to pay.?*®* Moreover, it refers to

Resolute’s negotiations for a reduced municipal property tax rate for Bowater Mersey as evidence

225

226

227

228

229

230

231

232
233

Respondent’s Counter-Memorial, at para 119, referring to

Il (R-149).
Respondent’s Counter-Memorial, at para 120, referring to Claimant’s Memorial, at para 98.
Respondent’s Counter-Memorial, at para 120, referring to

(R-216).

I (C-209).

Respondent’s Counter-Memorial, at para 138, referring to Claimant’s Memorial, at para 49; Expert Witness
Report of Seth T. Kaplan, Ph.D., December 28, 2018, at para 26.

Respondent’s Counter-Memorial, at para 138.

Hearing on the Merits and Damages, October 19, 2021, at 446:16-447:4.

Respondent’s Counter-Memorial, at para 134.

Respondent’s Counter-Memorial, at para 135, referring to US DOC, Supercalendered Paper from Canada,
Issues and Decision Memorandum, October 13, 2015, at 54 (R-368).
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that these negotiations are not uncommon.?*

vii.  Indemnity Agreement

With respect to the Indemnity Agreement, the Respondent underscores that ||| G
I - cocingy
|
I 1t argues that the Claimant fails to demonstrate ||| G
K

viii. Preparatory Activities Agreement

The Responden:
I he Respondent explains that I
I - I cxis that [l

3. I - d the Negotiations for a Load

Retention Rate

On April 27, 2012, PWCC and NSPI filed an application for approval of their negotiated LRR to
the NSUARB.?* PWCC and NSPI intended on creating a new limited partnership that would own

234

235
236

237
238

239
240
241

242
243

Respondent’s Counter-Memorial, at para 135, referring to ||| | I
- |

(R-149).

atss. 1.1, 1.7 (C-136).
Respondent’s Counter-Memorial, at para 136, referring to
at CAN000015_0011 (C-238).

Respondent’s Counter-Memorial, at para 136.
Respondent’s Counter-Memorial, at para 137, referring to Preparatory Activities Agreement, August 27,

2012, at 5. 2(b) (C-10). |
o

See Respondent’s

Counter-Memorial, at fn. 259, referring to

(R-269).

Claimant’s Memorial, at para 99.
Respondent’s Counter-Memorial, at para 137.

Respondent’s Counter-Memorial, at para 137, referring to Preparatory Activities Agreement, August 27,
2012, at 1-2 (definitions of “Additional Financial Assistance” and “Remaining Financial Assistance”) (C-
190). See also Preparatory Activities Agreement, August 27, 2012, at CAN0000120_21 (C-190).
Respondent’s Counter-Memorial, at para 137, referring to Claimant’s Memorial, at para 219.

In re An Application by Pacific West Commercial Corporation and Nova Scotia Power Inc., Application,
NSUARB, April 27, 2012 (C-012; C-166; R-167); In re An Application by Pacific West Commercial
Corporation and Nova Scotia Power Inc., Decision, NSUARB, August 20, 2012, at para 9 (C-184; R-062).
See Section 111.C.3.(b) for the facts pertaining to the LRR Application.
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the PHP Mill.?** NSPI would contribute certain assets for the use of the partnership and would
receive dividends to recover the incremental cost of power to the Mill and contribute to NSPI’s
fixed costs.?* This tax structure allowed the partnership to self-supply electricity from NSPI, so

that NSPI would receive inter-corporate dividends, which would not be subject to income tax.#

Sanction by the Court of the Plan of Arrangement was contingent on a favourable ATR of PWCC

and NSPI’s proposed tax structure by the Canada Revenue Agency (“CRA”).24

On September 12, 2012, the CRA informed PWCC and NSPI that it denied the application for

approval of this tax structure.#

Following the CRA’s rejection of the proposed tax structure, PWCC and NSPI amended their

application to the NSUARB,2* and

As stated above, the Plan of Arrangement was subsequently amended and approved by the Court
on September 25, 2012.%5! The sale of the Mill came into effect on September 28, 201222 and
PHP resumed operations in early October 2012.25® However, the Claimant contends that PHP did

not start producing at full capacity until later in 2013.2%

The following sub-section details the Parties’ positions with respect to certain elements of the

244
245

246

247

248
249

250
251

252

253

254

Claimant’s Memorial, at para 76; Respondent’s Counter-Memorial, at para 167.
In re An Application by Pacific West Commercial Corporation and Nova Scotia Power Inc., Decision,
NSUARB, August 20, 2012, at paras 17-20, 34, 53 (C-184; R-062); In re An Application by Pacific West
Commercial Corporation and Nova Scotia Power Inc., Pre-filed Evidence of Pacific West Commercial
Corporation, April 27, 2012, at 5-8 (C-165).
In re An Application by Pacific West Commercial Corporation and Nova Scotia Power Inc., Decision,
NSUARB, August 20, 2012, at para 17 (C-184; R-062).
In re A Plan of Compromise or Arrangement of NewPage Port Hawkesbury Corp., Affidavit of Peter
Wedlake — Part 1), Supreme Court of Nova Scotia, July 6, 2012, at Exhibit A: Plan of Compromise and
Arrangement of NewPage Port Hawkesbury Corp, s. 9.2 (i) (R-032).
Claimant’s Memorial, at para 100.
In re An Application by Pacific West Commercial Corporation and Nova Scotia Power Inc., Amended
Decision, NSUARB, September 27, 2012 (C-208; R-063). See Section I11.C.3.(b) for the facts pertaining
to the LRR Application.

(C-195).
In re A Plan of Compromise or Arrangement of NewPage Port Hawkesbury Corp., Plan Sanction Order,
Supreme Court of Nova Scotia, September 25, 2012, at paras (a)-(h), 3 (R-035).
In re A Plan of Compromise or Arrangement of NewPage Port Hawkesbury Corp., Plan Sanction Order,
Supreme Court of Nova Scotia, September 25, 2012, at Schedule A: Amended and Restated Plan of
Compromise and Arrangement, at art. 1.1 (R-035); In re A Plan of Compromise or Arrangement of
NewPage Port Hawkesbury Corp., Monitor’s Certificate, Supreme Court of Nova Scotia, September 28,
2012 (R-036).
Truro Daily News, News Release, “Paper rolling off line at mill”, October 4, 2012 (R-098); Cape Breton
Post, News Release, “Paper rolling off line at mill”, October 3, 2012 (R-099).
Claimant’s Memorial, at para 138, citing Respondent’s Reply Memorial on Jurisdiction, at para 93.
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I 7 e next sub-section details the negotiations of and the NSUARB’s subsequent
approval of the LRR, as well as the Parties’ positions with respect to whether the LRR should be

considered a GNS Assistance Measure.

(x)  The EE

i The Claimant’s Position
In its || G\'S amended two aspects of its original offer: (i) the $40 million credit
facility and the (ii) income tax losses.?*®
a.  $40 million credit facility

The Claimant notes that the

a1
(=2}

al
~

258

‘

b. Income tax losses

N
D
o

®1 Additionally,

[22]
N

263 According to the Claimant, this ability to “garner tax savings in

Nova Scotia for assets in other provinces” was a benefit accorded by GNS to PWCC.2%

255
256
257

258
259
260
261
262
263
264

Claimant’s Memorial, at para 103.

at CAN000003_0002-0004 (C-195).
at CAN000003_0003 (C-195). See

also Claimant’s Memorial, at para 104.

at CAN000003_0003 (C-195).

at CAN000003_0003-0004 (C-195).
at CAN000002_0005-0006 (C-182).

at CAN000003_0006 (C-195).

at CAN000003_0006 (C-195).

at CAN000003_0006 (C-195).

Claimant’s Memorial, at paras 115, 219.
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ii.  The Respondent’s Position

The Respondent argues that the factual details of the changes to the || SN 2
“immaterial to the merits of this arbitration since the specific terms of the revised financing
agreement do not change the assessment of whether there is a violation of NAFTA Articles 1102

or 1105”.2°> Nevertheless, it proceeds to clarify the Claimant’s alleged misrepresentations with
respect to the |

a.  $40 million credit facility

According to the Respondent, the rationale for the changes to the terms of the loan was the

following: * |
I

I %6 GNS was of the opinion that the additional tax revenues from NSPI placed it in a
“roughly equivalent situation as it would have been by waiting for full reimbursement from
PWCC”.2¢7

b. Income tax losses

The Respondent pleads that the revised income tax losses provisions ||| GGG
rather than as a benefit handed to Pwcc. = I
|
I " I he Respondent’s
opinion, ti I

(b) PWCC’s Negotiations for a Load Retention Rate

Once PWCC was selected as one of the two going-concern bidders for the Mill, PWCC began
negotiations with NSPI for an LRR.?"2

The Department of Energy of GNS engaged Mr. Todd Williams of Navigant Consulting to assist
PWCC and NSPI in their negotiations.?”® The Parties disagree as to Mr. Williams’ role in the

265
266

267
268

269
270
271
272
273

Respondent’s Counter-Memorial, at para 114.
Respondent’s Counter-Memorial, at para 117, referring to Witness Statement of Jeannie Chow, April 17,
2019, at para 9.
Respondent’s Counter-Memorial, at para 117.
Respondent’s Counter-Memorial, at para 116, referring to Witness Statement of Jeannie Chow, April 17,
2019, at paras 10, 16.
Respondent’s Counter-Memorial, at para 116, referring to Claimant’s Memorial, at paras 219, 253.
at CAN000003_0005 (C-195).
Respondent’s Counter-Memorial, at para 116.
Witness Statement of Murray Coolican, April 17, 2019, at para 11.
Witness Statement of Murray Coolican, April 17, 2019, at paras 14-16.
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negotiations. Their positions are developed in Section V of this Award.

To recall, PWCC and NSPI proposed to create a limited partnership that would own the Mill.?"*
Under this partnership, NSPI would provide certain assets to the use of the partnership, and would
receive dividends to recover the incremental cost of supplying the power to the Mill and contribute
to its fixed costs.?”® This tax structure allowed the partnership to self-supply electricity from NSPI,
so that NSPI would receive inter-corporate dividends, which would not be subject to income
tax.2’® It was ultimately denied by the CRA in September 2012.2"

On April 27, 2012, PWCC and NSPI filed an application with the NSUARB for approval of their

negotiated LRR and dividend calculation.?”®

The NSUARB expressed concern over two issues prior to approving the LRR. The first was the
concern that other ratepayers would bear the cost of obtaining additional renewable energy to
meet the standards set by the RES Regulations due to the PHP Mill returning to the grid (the
“RES Regulations Issue”).?’”® To recall, the RES Regulations required that in 2011-2012, 5% of
NSPI’s total sales of energy be renewable energy supplied by independent power producers.?°
This requirement increased to 10% in 2013 and 25% in 2015, but allowed NSPI to acquire

additional renewable energy from its own generation facilities as well.?8

The second of the NSUARB’s concerns related to the operation of a Biomass Plant (the “Biomass
Plant Issue”) at the PHP Mill.?82 While the Mill was still under NPPH’s ownership, NSPI

negotiated an agreement with NPPH to build a cogeneration power plant around the biomass-

274

275

276

277

278

279

280

281
282

In re An Application by Pacific West Commercial Corporation and Nova Scotia Power Inc., Application,
NSUARB, April 27,2012, at 1 (C-012; C-166; R-167).

In re An Application by Pacific West Commercial Corporation and Nova Scotia Power Inc., Decision,
NSUARB, August 20, 2012, at paras 17-20, 34, 53 (C-184; R-062); In re An Application by Pacific West
Commercial Corporation and Nova Scotia Power Inc., Pre-filed Evidence of Pacific West Commercial
Corporation, April 27, 2012, at 5-8 (C-165). See also Claimant’s Memorial, at para 76; Respondent’s
Counter-Memorial, at para 167.

In re An Application by Pacific West Commercial Corporation and Nova Scotia Power Inc., Decision,
NSUARB, August 20, 2012, at para 17 (C-184; R-062).

Claimant’s Memorial, at para 100.

In re An Application by Pacific West Commercial Corporation and Nova Scotia Power Inc., Application,
NSUARB, April 27, 2012 (C-012; C-166; R-167); In re An Application by Pacific West Commercial
Corporation and Nova Scotia Power Inc., Decision, NSUARB, August 20, 2012, at para 9 (C-184; R-062).
In re An Application by Pacific West Commercial Corporation and Nova Scotia Power Inc., Excerpts from
Transcript of NSUARB Hearing, July 16, 2012 at 159-161 (C-177).

Renewable Energy Standard Regulations, N.S. Reg. 35/2007, at ss. 5(1), 5(3), 6(1), 6(3), 7(2)(d) (R-171).
Renewable Energy Standard Regulations, N.S. Reg. 155/2010, at ss. 4-6 (R-179).

In re An Application by Pacific West Commercial Corporation and Nova Scotia Power Inc., Decision,
NSUARB, August 20, 2012, at paras 181-183 (C-184; R-062).
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fired boiler at the Mill.282 According to the project, NSPI would own the Biomass Plant and the
renewable energy it produced, and NPPH would use the steam it generated for the Mill’s
operations.?®* This agreement allowed NSPI “to meet its RES commitments in a planned and cost-
effective manner which is in the interests of NSPI customers and our Province”.?®® The project

was approved on October 14, 2010.2%

When ownership of the Mill transferred to PWCC, NSPI negotiated an agreement with PWCC
whereby NSPI would continue to own the Biomass Plant and deliver steam to PHP.%" The latter

would also pay for the fuel necessary to generate the steam it needed.?%

The Claimant asserts that the Biomass Plant would need to run full-time for the sole purpose of
producing steam for PHP.?8 The NSUARB stated that it would not approve the LRR without

controls on additional costs to ratepayers arising from the Biomass Plant operations.?

On July 20, 2012, GNS sent a letter to the NSUARB (the “July 2012 Letter”) addressing the two

issues:

Incremental RES issue
Government Policy

The Government created the Renewable Electricity Standards to achieve
a number of objectives: the obligation to meet a number of targets and
the requirement that the provision of electricity come from specific
technologies, and come from both Independent Power Producers as well
as NSPI. Accordingly the Government has enabled the procurement of
new sources to enable all of these objectives to be met. The Government
is confident that there is enough RES supply coming on-line that the mill-
load will not trigger an incremental RES cost over the term of the
proposed mechanism.

Government Commitment

The Government commits to ensuring that if the mill load does trigger
an additional RES obligation during the term of the proposed

283

284
285

286

287

288

289
290

In re An Application by Nova Scotia Power Inc., Application (Redacted) for Approval of Capital Work
Order CI 39029, Port Hawkesbury Biomass Project, NSUARB, April 9, 2011, at 1 (R-182).

In re An Application by Nova Scotia Power Inc., Decision, NSUARB, October 14, 2010, at para 9 (R-184).
In re An Application by Nova Scotia Power Inc., Application (Redacted) for Approval of Capital Work
Order CI 39029, Port Hawkesbury Biomass Project, NSUARB, April 9, 2011, at 35:21-22 (R-182).

In re An Application by Nova Scotia Power Inc., Decision, NSUARB, October 14, 2010, at paras 112, 164
(R-184).

Re Pacific West Commercial Corporation, Shared Services Agreement, M04862 P-8, at Preamble, para
5.2.2 (R-412); In re An Application by Pacific West Commercial Corporation and Nova Scotia Power Inc.,
Decision, NSUARB, August 20, 2012, at paras 34(1), 156 (C-184; R-062).

Re Pacific West Commercial Corporation, Shared Services Agreement, M04862 P-8, at para 7.1 and
Schedules 9 & 10 (R-412); In re An Application by Pacific West Commercial Corporation and Nova Scotia
Power Inc., Decision, NSUARB, August 20, 2012, at paras 34(1), 156 (C-184; R-062).

Claimant’s Memorial, at para 84.

In re An Application by Pacific West Commercial Corporation and Nova Scotia Power Inc., Decision,
NSUARB, August 20, 2012, at paras 181-183 (C-184; R-062).
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mechanism, and if this results in incremental costs, then the Province
guarantees that neither PWCC nor other ratepayers will be required to
pay these incremental costs.?%

*k*k

Biomass Plant issue
Government Policy

Government policy has always been supportive of using biomass for
combined heat and power. In 2011, the Government conducted a public
consultation on changes to the Renewable Energy Standard Regulations.
One of the proposed amendments to the regulations creates a requirement
that a portion of the renewable electricity purchased to meet the standards
be firm. Firm renewable generation enhances system reliability and
facilitates the balancing of non-firm intermittent wind generation. This
requirement would result in the obligation to run the biomass plant to
achieve this objective, whether the mill is in operation or not. The policy
intention has not changed.

Government Commitment

The Government commits to ensuring that PWCC receives the full
benefit of the proposed arrangement it reached with Nova Scotia Power
Inc. This will be accomplished as planned, through finalization of
amendments to the Renewable Energy Standard Regulations so that the
Port Hawkesbury CHP [sic] plant is operated as a base load and is
deemed must run or we will address the issue through an equivalent
solution that meets the objectives of the proposed arrangement.?%2

The Parties’ positions regarding the purpose and influence of this letter on the NSUARB’s

approval of the LRR are developed in forthcoming sections.?*

On August 20, 2012, the NSUARB approved the LRR, subject to receiving an ATR from the
CRA.2%

As mentioned above,?% the CRA subsequently refused the ATR, denying the proposed dividend
tax structure.?®® Accordingly, on September 22, 2012, PWCC and NSPI filed an application to

291

292

293
294

295
296

In re An Application by Pacific West Commercial Corporation and Nova Scotia Power Inc., Government
of Nova Scotia Letter Regarding PWCC Load Retention Tariff Hearing, NSUARB, July 20, 2012 (C-179);
In re An Application by Pacific West Commercial Corporation and Nova Scotia Power Inc., Decision,
NSUARB, August 20, 2012, at para 178 (C-184; R-062).

In re An Application by Pacific West Commercial Corporation and Nova Scotia Power Inc., Government
of Nova Scotia Letter Regarding PWCC Load Retention Tariff Hearing, NSUARB, July 20, 2012 (C-179);
In re An Application by Pacific West Commercial Corporation and Nova Scotia Power Inc., Decision,
NSUARB, August 20, 2012, at paras 178-179 (C-184; R-062).

Claimant’s Memorial, at paras 84-85; Respondent’s Counter-Memorial, at para 217.

In re An Application by Pacific West Commercial Corporation and Nova Scotia Power Inc., Decision,
NSUARB, August 20, 2012, at para 133 (C-184; R-062).

See supra, at Paragraph 145 of this Award.

Claimant’s Memorial, at para 100; Respondent’s Counter-Memorial, at para 168.
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amend the NSUARB"’s order by removing NSPI’s ownership interest and right to dividends.?®’

On September 27, 2012, the NSUARB approved the amended LRR mechanism, pursuant to
which the PHP Mill would pay the variable incremental costs of service and contribute to NSPI’s
fixed costs.?®® PHP would also pay its electricity invoices in advance, and NSPI acquired the right
to interrupt PHP’s entire load on a ten-minute notice.?®® Lastly, PWCC assumed all of NSPI’s risk

of fuel cost fluctuations in relation to its provision of electricity to the Mill.3®

In January 2013, GNS amended the RES Regulations to add provisions with respect to the
generation of electricity using biomass. In particular, NSPI was required to produce certain

amounts of “firm” renewable energy, with the Biomass Plant as the “base-load” unit.*%

The Parties’ positions with respect to certain disputed facts are laid out below.

i The Claimant’s position

In the Claimant’s view, the LRR obtained by PWCC for the PHP Mill is a component of the
ensemble of Assistance Measures GNS provided.®? It considers the LRR a “package” of
measures itself, including the fix cost of service, a tax-efficient structure for payments to NSPI,
incremental costs of service, favorable amendments to the province’s RES Regulations, the

Biomass Plant onsite at the Mill, and a long-term rate structure.*

a. The July 2012 Letter

297

298

299

300

301

302
303

In re An Application by Pacific West Commercial Corporation and Nova Scotia Power Inc., Application
for Amendments to the Order Approving the Load Retention Rate Mechanism, September 22, 2012 (C-
197).

In re An Application by Pacific West Commercial Corporation and Nova Scotia Power Inc., Amended
Decision, NSUARB, September 27, 2012 (C-208; R-063); In re An Application by Pacific West
Commercial Corporation and Nova Scotia Power Inc., Order, NSUARB, September 28, 2012, Appendix
A, at 1-2 (R-170).

In re an Application by Pacific West Commercial Corporation and Nova Scotia Power Inc., Order,
NSUARB, September 28, 2012, Appendix A, at 4 (R-170); United States — WTO Panel Report -
Supercalendered Paper, July 5, 2018, at para 7.16 (R-238).

In re An Application by Pacific West Commercial Corporation and Nova Scotia Power Inc., Order,
NSUARB, September 28, 2012, Appendix A, at 2 (R-170); In re An Application by Pacific West
Commercial Corporation and Nova Scotia Power Inc., Pre-filed Evidence of Pacific West Commercial
Corporation, April 27, 2012, at 2, 6 (C-165); In re An Application by Pacific West Commercial Corporation
and Nova Scotia Inc., NSP1 Responses — Avon, May 30, 2012, at Request IR-2 1-2, Request IR-5 1-2 (R-
239); In re An Application by Pacific West Commercial Corporation and Nova Scotia Inc., NSPI Responses
to Synapse Information Requests, May 30, 2012, at Request IR-6 1-2 (R-240).

Amendments to the Renewable Energy Regulations, N.S. Reg. 155/2010, January 17, 2013, at s. 4 (C-217);
Order in Council, No. 2013-12, January 17, 2013, at s 4 (R-225). See also Respondent’s Counter-Memorial,
at para 212; Hearing on the Merits and Damages, October 18, 2021, at 38:14-22.

Claimant’s Memorial, at paras 71, 219.

Claimant’s Memorial, at para 74.
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The Claimant characterizes the July 2012 Letter as an “intervention” by GNS into the NSUARB
proceedings,®* which ultimately led the NSUARB to approve the LRR.2%® It claims that GNS

“changed the law for PWCC’s benefit”** and I
I -t ncither PWCC nor other ratepayers would need to

absorb additional costs.3%
b. The value of the LRR

The Claimant believes that PWCC’s LRR was “worth millions” in comparison to the standard
tariff applicable to all large customers and the prior LRR granted to the Mill under NPPH’s
ownership.®® It states that in 2013, PHP’s total expenditure pursuant to its LRR was
I :© 1t argues that this figure represents approximately || l] in savings in
comparison to the price of energy NPPH would have paid pursuant to its rate in the same year. 3%
According to the same calculations, the Claimant finds that PHP saved a further approximate
B i 2014% and | i 20153 The Claimant argues that it is irrelevant
whether Resolute pays for less expensive hydropower in Québec than PHP pays as a result of the
GNS discount, noting that the electricity rate was only one part of a larger costs savings that PHP

benefited from in Nova Scotia.3™

The Claimant adds that GNS’s designation of the Biomass Plant as a “must-run” facility (meaning
it ran full-time) cost ratepayers nearly $20 million in “benefits”3!* between July 2013, when the

Biomass Plant became fully-operational,®® and April 2016, when GNS amended its RES

304
305

306
307

308
309

310

311
312
313
314
315

Claimant’s Memorial, at para 82.

Claimant’s Memorial, at para 82, referring to In re An Application by Pacific West Commercial Corporation
and Nova Scotia Power Inc., Decision, NSUARB, August 20, 2012, at paras 180-183 (C-184; R-062).
Claimant’s Memorial, at paras 82. See also Claimant’s Memorial, at para 126.

Claimant’s Memorial, at para 172, referring to In re An Application by Pacific West Commercial
Corporation and Nova Scotia Power Inc., Government of Nova Scotia Letter Regarding PWCC Load
Retention Tariff Hearing, NSUARB, July 20, 2012, at 1-2 (C-179);

(C-210).

Claimant’s Memorial, at para 117.
Claimant’s Memorial, at para 118, referring to

at CAN000005_0003 (C-222). The Claimant explains PHP’s savings
in 2014 and 2015 in Claimant’s Memorial, at paras 119-120.

Claimant’s Memorial, at para 118, referring to In re An Application by NewPage-Port Hawkesbury and
Bowater Mersey Paper Company, Decision, NSUARB, November 29, 2011, at para 287 (C-138).
Claimant’s Memorial, at para 119.

Claimant’s Memorial, at para 120.

Hearing on the Merits and Damages, November 9, 2020, at 29:17-30:4.

Claimant’s Memorial, at para 124; Hearing on the Merits and Damages, October 18, 2021, at 34:8-25.
Claimant’s Memorial, at para 123, referring to Pulp and Paper World, News Release, “Biomass Plant
Humming at Full Capacity”, July 3, 2013 (C-219).
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Regulations to remove the “must-run” designation.3®

ii.  The Respondent’s position

In the Respondent’s view, the LRR is not a benefit conferred on PWCC because it was negotiated
between two private parties, NSPI and PWCC, over which GNS had no control.®*” Moreover, the

LRR that PWCC ultimately obtained wes I
I

a. The July 2012 Letter

The Respondent argues that the Claimant exaggerates the significance of the July 2012 Letter3!®
and disputes the Claimant’s characterization of it as a “waiver” by GNS of the RES obligations
to enable the NSUARB’s approval of the LRR.3?°

Concerning the amendments to the RES Regulations, the Respondent shows that the amendments
were prepared and released for public consultation in June 2011,%?! “months before PWCC was
even in the picture”.®? It claims that approval of the RES Regulations was delayed due to the risk
of shutdown of both the Port Hawkesbury and Bowater Mersey mills, because the shutdowns
would impact renewable energy policy more broadly.3?® As mentioned above, the amendments
were passed in January 2013, after it was clear to GNS in the summer of 2012 that NSPI had
decided to finish construction of its Port Hawkesbury Biomass Plant and “take a stake in the Port
Hawkesbury mill under new ownership”.32* In the Respondent’s view, the July 2012 Letter merely
confirmed that “because there was enough [renewable energy] supply coming on-line and the
return of the mill-load would not otherwise increase the total system load from what had been

planned for in prior years, the Port Hawkesbury mill returning to the grid would not trigger an

316

317
318

319

320

321

322
323

324

Claimant’s Memorial, at para 123, referring to Government of Nova Scotia, Press Release, “Government
Ends Must-Run Regulation, Reduces Biomass Use”, April 8, 2016 (C-240).
Respondent’s Counter-Memorial, at para 183.

Respondent’s Counter-Memorial, at para 170, referring to ||| | G
I (C-125).

Respondent’s Counter-Memorial, at para 201.

Respondent’s Counter-Memorial, at para 217.

Respondent’s Counter-Memorial, at para 211, referring to Proposed Amendments to Renewable Energy
Regulations, June 27, 2011 (R-185).

Respondent’s Counter-Memorial, at para 211.

Respondent’s Counter-Memorial, at para 211, citing Witness Statement of Murray Coolican, April 17,
2019, at para 38.

Respondent’s Counter-Memorial, at para 211, citing Witness Statement of Murray Coolican, April 17,
2019, at para 38.
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incremental [renewable energy] cost over the term of the proposed LRR pricing mechanism”.3%

With respect to the Biomass Plant, the Respondent reports that NSPI had begun construction and
operation of the Biomass Plant by the time NPPH filed for creditor protection in September
2011.3% When ownership of the Mill transferred to PWCC, NSPI negotiated an agreement with
PWCC whereby NSPI would continue to own the Biomass Plant and deliver steam to PHP.3?7 It
claims that NSPI wanted to continue operating the Biomass Plant in order to keep profiting from
its investment and in order to help it meet its RES obligations.??® The Respondent contends that
the NSUARB approved their agreement, determining that the prices for the steam supply and
shared services “appeared reasonable and not subsidized by ratepayers”.3?° It adds that PHP pays
nearly $4 million annually for the steam supplied by NSPI and PHP shoulders the cost of fuel
necessary to the production of steam.® Moreover, it claims that even if NSPI did not operate the

Biomass Plant, PHP could still procure steam from its own gas-fired boiler.33!
Ultimately, the Respondent asserts that the return of the PHP Mill to the grid never did in fact
trigger additional RES obligations.®*

b. The value of the LRR

In the Respondent’s opinion, the LRR that PWCC obtained for operations at the PHP Mill was
significantly higher than what it had originally sought from NSPI ($30/MWh).33® PWCC agreed
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326

327

328

329

330
331

332

333

Respondent’s Counter-Memorial, at para 217, citing Witness Statement of Murray Coolican, April 17,
2019, at para 26; In re An Application by Pacific West Commercial Corporation and Nova Scotia Power
Inc., Non-Confidential Government of Nova Scotia Amended Response to Consumer Advocate, July 18,
2012, at 8 (R-177).

Respondent’s Counter-Memorial, at para 207, referring to In re An Application by Pacific West Commercial
Corporation and Nova Scotia Power Inc., Evidence of Nova Scotia Power Inc., NSUARB, April 27, 2012,
at 8 (R-167); Hearing on the Merits and Damages, October 19, 2021, at 448:15-22.

Re Pacific West Commercial Corporation, Shared Services Agreement, M04862 P-8, at Preamble, para
5.2.2 (R-412); In re An Application by Pacific West Commercial Corporation and Nova Scotia Power Inc.,
Decision, NSUARB, August 20, 2012, at paras 34(1), 156 (C-184; R-062).

Respondent’s Counter-Memorial, at para 210, referring to In re An Application by Pacific West Commercial
Corporation and Nova Scotia Power Inc., Transcript of Oral Hearing, NSUARB, July 17, 2012, at 439 (R-
399).

Respondent’s Counter-Memorial, at para 208, referring to In re An Application by Pacific West Commercial
Corporation and Nova Scotia Power Inc., Decision, NSUARB, August 20, 2012, at para 158 (C-184; R-
062).

Respondent’s Counter-Memorial, at para 213.

In re An Application by Pacific West Commercial Corporation and Nova Scotia Power Inc., Decision,
NSUARB, August 20, 2012, at para 156 (C-184; R-062); In re An Application by Pacific West Commercial
Corporation and Nova Scotia Power Inc., Redacted Pacific West Commercial Corporation Responses to
Information Requests from the Small Business Advocate, May 30, 2012, at 25 (R-417).

Respondent’s Counter-Memorial, at para 220, referring to Witness Statement of Murray Coolican, April
17, 2019, at para 31.

Respondent’s Counter-Memorial, at para 170, Respondent’s Rejoinder Memorial, at para 28, referring to

I -  (C-125)
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for PHP to assume all of NSPI’s fuel risk, which resulted in PHP’s electricity price |||l
Y - i i
attributable to the fact that “PHP’s hourly electricity costs are calculated based on PHP consuming
the electricity generated from the conventional fuel with the highest cost used by NSPI in any
given hour”.3% The Respondent contends that these higher electricity costs have prevented the

Mill from operating at full capacity.3®

D. RESOLUTE’S SIMULTANEOUS NEGOTIATIONS WITH GNS FOR FINANCIAL ASSISTANCE
1. Decline of Bowater Mersey

Shortly before NPPH filed for creditor protection under the CCAA in September 2011, Resolute

informed the premier of Nova Scotia that it intended to announce the permanent closure of

Bowater Mersey. " At s ime, -
- 7

Resolute and GNS officials began meeting in September 2011 to discuss financial assistance that
GNS could offer to keep Bowater Mersey operational.®*® The Respondent notes that GNS sought
to provide financial assistance to Resolute due to the adverse economic impact that the shutdown

of Bowater Mersey would have had on Nova Scotia’s economy. 34

On November 1, 2011, Resolute announced the idling of Bowater Mersey for a week starting on

November 14, 2011 and potentially two more weeks in December 2011.3

334
335

336

337
338

339
340
341

at 3 (C-222).
Respondent’s Counter-Memorial, at para 170. See also, In re An Application by Pacific West Commercial
Corporation and Nova Scotia Power Inc., Order, NSUARB, September 28, 2012, Appendix A, at 2 (R-
170); In re An Application by Pacific West Commercial Corporation and Nova Scotia Power Inc., Pre-filed
Evidence of Pacific West Commercial Corporation, April 27, 2012, at 2 (C-165); In re An Application by
Pacific West Commercial Corporation and Nova Scotia Incorporated, NSPI Responses — Avon, May 30,
2012, at 1-2 (R-239); In re An Application by Pacific West Commercial Corporation and Nova Scotia Inc.,
NSPI Responses to Synapse Information Requests, May 30, 2012, at 1 (R-240).
Respondent’s Counter-Memorial, at para 170, referring to Transcript of Proceedings before US
International Trade Commission in re Supercalendered Paper from Canada, Inv. No. 701-TA-530, October
22,2015, at 163:19-164:2 (C-236).
Witness Statement of Duff Montgomerie, April 17, 2019, at para 9.

(R-145); In re An Application by NewPage Port Hawkesbury Corp., Pre-Filed
Evidence of Bowater Mersey Paper Company Limited, June 22, 2011, at 1 (R-166).
Witness Statement of Duff Montgomerie, April 17, 2019, at paras 10, 20.
Respondent’s Counter-Memorial, at para 43.
CBC News, News Release, “Bowater mill to close for one week”, November 1, 2011 (R-321); The
Chronicle Herald, News Release, “Bowater Mersey on brink of closure”, November 1, 2011 (R-320); The
Canadian Press, News Release, “Bowater Mersey paper mill in Nova Scotia to close for a week amid weak
market”, November 1, 2011 (R-322).
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A number of steps were taken to reduce costs at Bowater Mersey. First, on November 16, 2011,
Bowater Mersey’s unionized workers voted to accept contract concessions that included cutting

80 full-time and 30 casual positions.®*?

Second, on November 17, 2011, Resolute obtained a 15% property tax reduction for 10 years for

Bowater Mersey.3*

Third, earlier on June 6, 2011, Bowater Mersey and NPPH (prior to it becoming PHP) filed a joint
application to the NSUARB for a discounted electricity rate “in order for their businesses to
remain sustainable”.3* The Respondent reports that one third of Bowater Mersey’s manufacturing
costs were electricity, with the mill consuming approximately 4-5% of the electricity generated
in Nova Scotia.®*® On November 29, 2011, the NSUARB approved a reduced electricity rate for
a 3-year term for Bowater Mersey, but deferred its decision on NPPH until a potential buyer was

found.3*6

Finally,

347

348

2. Bowater Mersey’s Financial Assistance Package
(a)  $25 million capital loan

The $25 million capital loan was intended to fund projects that *

342

343
344

345

346

347

348

The Canadian Press, News Release, “Bowater Mersey workers accept contract concessions in bid to save
N.S. mill”, November 16, 2011 (R-325); Nova Scotia Premier’s Office, News Release, “Premier Re-
Affirms Commitment to Help Find Solution for Bowater Mersey”, November 17, 2011 (R-326); The
Canadian Press, News Release, “Nova Scotia premier says job cuts one step on road to saving paper mill”,
November 17, 2011 (R-327).

Bowater Mersey Pulp and Paper Investment (2011) Act, SNS 2011, c. 32, at preamble, ss. 3, 9 (R-151).

In re An Application by NewPage Port Hawkesbury Corp. and Bowater Mersey Paper Co., Letter re:
Proposed Amendments to Nova Scotia Power Inc.’s Load Retention Tariff, June 6, 2011 (R-162).

In re An Application by NewPage Port Hawkesbury Corp. and Bowater Mersey Paper Co., Pre-Filed
Evidence of Bowater Mersey Paper Company Limited, June 22, 2011, at 1-2 (R-166).

In re An Application by NewPage Port Hawkesbury Corp. and Bowater Mersey Paper Co., Decision,
NSUARB, November 29, 2011, at paras 223-224 (C-138).

December 1, 2011, at 1-2 (R-149).

December 1, 2011, at 1-2 (R-149).
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350

(b)  $23.75 million land purchase

GNS commited to purchsing [

%2 According to the

Respondent, this element of the package served “a dual purpose of achieving the GNS’s goal of

protecting land, while providing some cash liquidity that the mill needed for its operations”.%*

(¢)  $1.5 million workforce training grant

This $1.5 million workforce training grant to be received in 2012-2014 was intended to provide
training to employees for the use of new equipment and technology improvements made possible

by GNS financial assistance.*

(d) Reduced property taxes

The Nova Scotia legislature authorised reduced municipal property taxes for Bowater Mersey and
Brooklyn Power Company that were intended to last 10 years and would result in annual savings
of approximately $135,000.3%

349

350

351

352

353
354

355

December 1, 2011, at 2 (R-149).

December 1, 2011, at 3 (R-149).

December 1, 2011, at 4 (R-149).

|

December 1, 2011, at 5 (R-149).
Respondent’s Counter-Memorial, at para 58.
Respondent’s Counter-Memorial, at para 60, referring to

(R-
149); Nova Scotia House of Assembly Debates and Proceedings, No. 11-64, December 12, 2011, at 5221
(R-212).

Bowater Mersey Pulp and Paper Investment (2011) Act, SNS 2011, c. 32, at s. 9 (R-151).

50



191.

192.

193.

194.

Public Version
Resolute v Canada
Final Award

3. Closure of Bowater Mersey

Despite the financial assistance package granted to it,*® on June 17, 2012, Resolute announced

that Bowater Mersey would be idled indefinitely.3®

On December 10, 2012, GNS and Resolute concluded an agreement under which GNS purchased
Bowater Mersey’s shares for $1; in exchange, GNS assumed all of the mill’s liabilities (which
were estimated at $136.4 million).%%° The mill’s assets included approximately 555,000 acres of

woodlands®** and the Brooklyn power plant, which was later sold.362

E. US INVESTIGATIONS INTO CANADA’S ALLEGED SUBSIDIZATION OF SC PAPER
EXPORTS

1. United States Trade Representative’s Questions to Canada

Following the Court’s approval for the sale of the Mill to PWCC on September 25, 2012,% the

United States Trade Representative (“USTR™) opened an investigation into whether the

356

357

358
359

360

361

362

363

Respondent’s Counter-Memorial, at para 62, referring to

I crmber L, 2011, at 6 (R-
149).

December 1, 2011, at 6 (R-149).
Respondent’s Counter-Memorial, at paras 63-64.
Resolute Forest Products, News Release, “Resolute to Indefinitely Idle Mersey Mill in Nova Scotia”, June
15, 2012 (R-153).
Nova Scotia Premier’s Office, News Release, “Province Takes Crucial Step to Build Forestry of Future”,
December 10, 2012 (R-155);
Cortex Consultants Inc., Valuation Summary, “Valuation of the Bowater Mersey Woodlands: Valuation
Summary”, November 18, 2012, at v-vi (R-353); Nova Scotia Executive Council Office, Order-in-Council,
No. 2012-381, December 10, 2012 (R-352); Nova Scotia Premier’s Office, News Release, “Province Takes
Crucial Step to Build Forestry of Future”, December 10, 2012 (R-155); Nova Scotia Department of Lands
and Forestry, “Bowater Land Purchase — Announced December 2012”, December 10, 2012 (R-214).
Nova Scotia Executive Council Office, Order-in-Council, No. 2012-375, December 7, 2012 (R-347); In re
An Application by NewPage Port Hawkesbury Corporation, Pre-Filed Evidence of Bowater Mersey Paper
Company Limited, June 22, 2011, at 1 (R-166); Nova Scotia Department of Lands and Forestry, “Bowater
Land Purchase — Announced December 2012, December 10, 2012 (R-214); Resolute Forest Products,
“Resolute Announces Sale of Mersey Assets”, December 10, 2012 (R-348); The Chronicle Herald,
“Province buys Bowater lands”, December 10, 2012 (R-349).
In re A Plan of Compromise or Arrangement of NewPage Port Hawkesbury Corp., Plan Sanction Order,
Supreme Court of Nova Scotia, September 25, 2012 (R-035).
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Assistance Measures provided by GNS to PWCC and the PHP Mill were consistent with Canada’s
World Trade Organization (“WTQO”) and NAFTA commitments. %4

I % 1t also raised the issue at a meeting of the WTO Committee on Subsidies and
Countervailing Measures on October 23, 2012.%% At the WTO Committee meeting, Canada stated
that it would provide replies in November 2012 to the questions the USTR had sent.3¢’

The issue was raised again at another meeting of the WTO Committee on Subsidies and

Countervailing Measures on April 22, 2013, to which Canada replied that it had already responded
to the USTR’s questions and had provided as much information as possible while respecting the

business confidentiality of the information.3%°

In July 2013, Canada submitted its New and Full Notification Pursuant to Article XVI:I of the
GATT 1994 and Avrticle 25 of the Agreement on Subsidies and Countervailing Measures to the
WTO (“SCM Agreement”).3® The Claimant advances that Canada denied before the WTO that
GNS provided any subsidies (including grants, loans, and procurement) to PWCC for the Mill.3"
The Respondent allegedly failed to report any subsidies from GNS to PWCC in its 2015 and 2017

notifications to the WTO as well,*"? despite reporting subsidies in other provinces and from the

364

365

366

367

368

369

370

371

372

Respondent’s Statement of Defence, at paras 56-57.

(C-037).

WTO, Committee on Subsidies and Countervailing Measures, Minutes of the Regular Meeting held on 23
October 2012, WTO Doc. G/SCM/M/83, January 10, 2013, at para 61 (R-078).

WTO, Committee on Subsidies and Countervailing Measures, Minutes of the Regular Meeting held on 23
October 2012, WTO Doc. G/SCM/M/83, January 10, 2013, at para 63 (R-078).

-212).

WTO, Committee on Subsidies and Countervailing Measures, Minutes of the Regular Meeting held on 22
April, 2013, WTO Doc. G/SCM/M/85, August 5, 2013, at paras 128-132 (C-353; R-079).

WTO, New and Full Notification Pursuant to Article XVI:I of the GATT 1994 and Article 25 of the
Agreement on Subsidies and Countervailing Measures — Canada, WTO Doc. G/SCM/N/253/CAN, July 1,
2013 (C-021).

Claimant’s Reply Memorial, at para 277, referring to WTO, New and Full Notification Pursuant to Article
XVI:I of the GATT 1994 and Article 25 of the Agreement on Subsidies and Countervailing Measures —
Canada, WTO Doc. G/SCM/N/253/CAN, July 1, 2013, at s. 12 (C-021). See also Claimant’s Reply

Memorial, at para 282, referring to |
I (C-212).

Claimant’s Reply Memorial, at para 285, referring to WTO, New and Full Notification Pursuant to Article
XVI:I of the GATT 1994 and Article 25 of the Agreement on Subsidies and Countervailing Measures —
Canada, WTO Doc. G/ISCM/N/284/CAN, July 9, 2015, at s. 12 (C-359); WTO, New and Full Notification
Pursuant to Article XVI:I of the GATT 1994 and Article 25 of the Agreement on Subsidies and
Countervailing Measures — Canada, WTO Doc. G/ISCM/315/CAN, July 3, 2017, at s. 12 (C-361).
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federal government in Nova Scotia.®”® The Respondent disputes the relevance of Canada’s
notifications to the WTO Committee on Subsidies and Countervailing Measures to the
determination of whether a measure qualifies under NAFTA Atrticle 1108(7)(b).3™* The Parties’

positions on this matter are further developed in Section VI.A of this Award.

2. US Department of Commerce’s Countervailing Duties Investigation

The Claimant submits that it warned Canadian officials in July 2014 that it had “knowledge of
steps being taken in the United States leading to a countervailing duty investigation of Canadian
exports of SC paper”.®” It also wrote to the Canadian Minister of International Trade to raise
concerns about both the harm GNS’s assistance to PHP was causing Resolute and the potential

US trade remedy case.®’

On February 26, 2015, two US producers of SC Paper petitioned the US DOC and the US
International Trade Commission to launch a countervailing duty investigation (the “CVD
Investigation™) into SC Paper imports from Canada.®’” The petitioners alleged that Canada and
certain Canadian provinces were providing countervailable subsidies to imports of SC Paper from
Canada, which were materially injuring or threatening to materially injure the domestic industry
in the United States.*”® The US DOC formally launched its investigation on March 18, 2015.%7°

The Claimant was required to pay US$60 million in duty deposits pending final resolution of the

investigation and appeal .3

The Respondent entered into a Joint Defense and Confidentiality Agreement (“JDCA”) with all
producers of SC Paper in Canada (PHP, Irving, and Catalyst), excluding Resolute.®®! The

373

374
375
376
377

378

379

380
381

Claimant’s Reply Memorial, at para 286, referring to WTO, New and Full Notification Pursuant to Article
XVI:I of the GATT 1994 and Article 25 of the Agreement on Subsidies and Countervailing Measures —
Canada, WTO Doc. G/SCM/N/253/CAN, July 1, 2013, at s. 7.2 (C-021); WTO, New and Full Notification
Pursuant to Article XVI:I of the GATT 1994 and Article 25 of the Agreement on Subsidies and
Countervailing Measures — Canada, WTO Doc. G/SCM/N/284/CAN, July 9, 2015, at ss. 2.1, 7.1 (C-359);
WTO, New and Full Notification Pursuant to Article XVI:I of the GATT 1994 and Article 25 of the
Agreement on Subsidies and Countervailing Measures — Canada, WTO Doc. G/SCM/315/CAN, July 3,
2017, at ss. 2.2, 2.3 (C-361).

Respondent’s Counter-Memorial, at para 239.

Claimant’s Statement of Claim, at para 58; Claimant’s Memorial, at para 146.

Claimant’s Statement of Claim, at para 64; Claimant’s Memorial, at para 146.

US DOC, Supercalendered Paper From Canada: Initiation of Countervailing Duty Investigation, Federal
Register, Vol. 80, No. 58, March 26, 2015, at 15981-15983 (R-080).

US DOC, Supercalendered Paper From Canada: Initiation of Countervailing Duty Investigation, Federal
Register, Vol. 80, No. 58, March 26, 2015, at 15981 (R-080).

Respondent’s Statement of Defence, at para 60.

Claimant’s Memorial, at paras 134, 150.

Claimant’s Memorial, at para 149; Respondent’s Statement of Defence, at para 66.
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Respondent explains that the purpose of a JDCA was to “enable the sharing of privileged and
confidential information in relation to the measures at issue [...] including the Nova Scotia
Measures”, %2 and that Resolute’s exclusion from the JDCA was due to the latter giving notice of
its intention to begin arbitral proceedings under NAFTA Chapter 11 for GNS’s assistance to
PWCC and the Mill on February 24, 2015.3% The Claimant responds that this notice was then

private and unofficial .3

The Claimant alleges that Canada and GNS “vigorously defended themselves and PHP against
any and all subsidy allegations”.®®® The Respondent refutes this claim, stating instead, “Canada
and the GNS did not dispute certain elements of the subsidy findings with respect to the FULA,
the credit facility, the capital loan, the workforce training grant, the marketing contribution, and
the Indemnity Agreement”.3% Moreover, the Respondent pleads that during the investigation, it
cooperated with all four producers of SC Paper in Canada, including the Claimant, despite the
latter giving notice of its intention to begin arbitral proceedings under NAFTA Chapter 11 for
GNS’s assistance to PWCC and the Mill. %%

On October 13, 2015, the US DOC issued its Final Determination in the CVD Investigation.3® |t
concluded that the following measures constituted countervailing subsidies to PHP: the $40
million credit facility, the $24 million capital loan, the $1.5 million training grant, the $1 million
marketing contribution, the provision of stumpage under the FULA, the Outreach Agreement, the
Indemnity Agreement, the provision of electricity, and the Land Purchase Agreement.®® The US
DOC also found that GNS, through the NSUARB, entrusted or directed NSPI to make a financial

contribution to PHP by providing electricity.3%

Following the results of the CVD Investigation, Canada initiated dispute settlement proceedings
before a NAFTA Panel and a WTO Panel.**! The NAFTA Panel issued its decision in April 2017
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385

386

387

388

389

390

391

Respondent’s Statement of Defence, at para 66.

Respondent’s Statement of Defence, at para 66. See also Notice of Intent to Arbitrate, February 24, 2015
(R-081).

Claimant’s Memorial, at para 149.

Claimant’s Memorial, at para 229.

Respondent’s Counter-Memorial, at para 238, referring to Respondent’s Statement of Defence, at para 75.
Respondent’s Statement of Defence, at para 62, referring to Notice of Intent to Arbitrate, February 24, 2015
(R-081).

US DOC, lIssues and Decision Memorandum for the Final Determination in the Countervailing Duty
Investigation of Supercalendered Paper from Canada, October 13, 2015 (R-395).

US DOC, Issues and Decision Memorandum for the Final Determination in the Countervailing Duty
Investigation of Supercalendered Paper from Canada, October 13, 2015, at 13-16, 24-26, 30-53 (R-395).
NAFTA Article 1904 Binational Panel Review, Supercalendered Paper from Canada: Final Affirmative
Duty Determination, Memorandum Opinion and Order, April 13, 2017, at 31 (R-270).

Respondent’s Counter-Memorial, at para 154.
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and remanded the US DOC’s conclusions pertaining to GNS’s involvement in the LRR
negotiations between PWCC and NSPI, as well as the Outreach Agreement, noting that the US
DOC had not identified substantial evidence to support GNS’s involvement.®*? The WTO Panel
issued its report in July 2018. It concluded that the US DOC acted inconsistently with the SCM
Agreement when it found entrustment or direction by GNS in relation to NSPI’s provision of
electricity.® The Claimant contests the relevance of these findings to this arbitration, suggesting
that it makes arguments that are different from those the WTO Panel considered to reach its

conclusion with respect to entrustment and direction by GNS.3%

On March 21, 2018, Verso, one of the US petitioners, concluded a settlement agreement with

PHP and Irving Paper to dismiss the proceedings.3%

In July 2018, the US DOC ended the CVD Investigation and refunded Resolute’s deposit, with

interest.3%

RELIEF SOUGHT

In its Memorial, the Claimant requests this Tribunal to issue:

i a finding that the Measures are attributable to GNS, and therefore to Canada;
ii. a finding that Canada has violated its obligations to Resolute under Article 1102;
iii. a finding that Canada has violated its obligations to Resolute under Article 1105;
iv. a finding that Canada’s breaches of its obligations under NAFTA Chapter 11 caused
Resolute to incur damages;
V. an award of damages in the amount of at least $US163,695,000 or such other amount
to be determined by the Tribunal,
Vi. an award to Resolute for its costs and fees of this arbitration; and
Vii. such other relief as the Tribunal may determine to be lawful and appropriate under the

circumstances. %
In its Reply, the Claimant requests this Tribunal to issue:

i a finding that the Measures are attributable to GNS, and therefore to Canada;

ii. a finding that Canada has violated its obligations to Resolute under Article 1102;

392

393
394
395
396

397

NAFTA Article 1904 Binational Panel Review, Supercalendered Paper from Canada: Final Affirmative
Duty Determination, Memorandum Opinion and Order, April 13, 2017, at 31-36, 44-50 (R-270).

United States — WTO Panel Report — Supercalendered Paper, July 5, 2018, at paras 7.68, 7.78 (R-238).
Claimant’s Reply Memorial, at para 80.

Settlement Agreement between Verso, Port Hawkesbury Paper, and Irving Paper, March 21, 2018 (C-242).
Supercalendered Paper from Canada: Notice of Rescission of Countervailing Duty Administrative Review,
Federal Register, Vol. 83, No. 134, July 12, 2018, at part 2 (C-246).

Claimant’s Memorial, at para 310.

55



Public Version
Resolute v Canada

Final Award

iii. a finding that Canada has violated its obligations to Resolute under Article 1105;

iv. a finding that Canada’s breaches of its obligations under NAFTA Chapter 11 caused
Resolute to incur damages;
V. an award of damages in the amount of at least $US103,967,000 or such other amount
to be determined by the Tribunal,
Vi. an award to Resolute for its costs and fees of this arbitration; and
vii. such other relief as the Tribunal may determine to be lawful and appropriate under the

circumstances. 3%

210. In its Pre-Hearing Memorial, the Claimant revises its damages estimate, requesting that: “the
Tribunal accept the midpoint for each range ($126 million for the forecast; $121.4 million for the
price-elasticity approach), and asks that, consistent with Resolute’s overall conservative approach
to damages (using the |l MT for increased capacity; limiting losses to price erosion), the

Tribunal award the more conservative $121.4 million in addition to costs and fees”.3%

211. Inits Counter-Memorial, the Respondent requests this Tribunal to issue an award:
i dismissing the Claimant’s claims that Canada has violated its obligations under
Articles 1102 and 1105 of NAFTA in their entirety;

ii. dismissing the Claimant’s claim that it incurred damages as the result of Canada
violating its obligations under Chapter 11 of NAFTA;

iii. ordering the Claimant to bear the costs of this arbitration in full and to indemnify
Canada for its legal fees and costs in this arbitration; and

iv. granting any further relief it deems just and appropriate under the circumstances.“®

212. Inits Rejoinder, the Respondent requests this Tribunal to issue an award:

i finding that the Claimant’s claims relating to the Port Hawkesbury electricity rate are
outside the Tribunal’s jurisdiction;
ii. dismissing the Claimant’s claims that Canada has violated its obligations under
Articles 1102 and 1105 of NAFTA in their entirety;
iii. dismissing the Claimant’s claim that it incurred damages as the result of Canada

violating its obligations under Chapter 11 of NAFTA,;

iv. ordering the Claimant to bear the costs of this arbitration in full and to indemnify
Canada for its legal fees and costs in this arbitration; and

V. granting any further relief it deems just and appropriate under the circumstances.“%

213. In its Pre-Hearing Memorial, Canada requests the Tribunal to “reject all claims by the Claimant
and order it to bear the costs of the arbitration and indemnify Canada its incurred legal fees and

Costs” 402

3% Claimant’s Reply Memorial, at para 397.

39 Claimant’s Pre-Hearing Memorial, at para 109.
400 Respondent’s Counter-Memorial, at para 397.
401 Respondent’s Rejoinder Memorial, at para 259.
402 Respondent’s Pre-Hearing Memorial, at para 73.
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ATTRIBUTION

A. INTRODUCTION

As a matter of attribution, the main point of contention between the Parties concerns the LRR.
The Claimant submits that the Tribunal should consider the LRR as part of the Assistance
Measures that PWCC obtained from GNS because the LRR was necessary for PWCC’s purchase
of the Mill.*%® The Claimant argues that GNS played an integral role in negotiating and obtaining
the NSUARB’s approval of the “electricity deal” from which PWCC allegedly benefited.®* On
this basis, the Claimant contends that the negotiation of PWCC’s LRR is attributable to Canada
under NAFTA Article 1101(1), and Articles 4, 8, and 11 of the International Law Commission’s
Articles on State Responsibility (the “ILC Articles™), which brings it within the jurisdiction of
the Tribunal.

ILC Article 4 provides that “[t]he conduct of any State organ shall be considered an act of that
State under international law, whether the organ exercised legislative, executive, judicial or any
other functions, whatever position it holds in the organization of the State, and whatever its
character as an organ of the central Government or of a territorial unit of the State”.*%> Under
Article 4, a State organ is defined as “any person or entity which has that status in accordance

with the internal law of the State” 4%

ILC Article 8 states that “[t]he conduct of a person or group of persons shall be considered an act
of a State under international law if the person or group of persons is in fact acting on the

instructions of, or under the direction or control of, that State in carrying out the conduct”.%%

Lastly, pursuant to ILC Article 11, “[c]onduct which is not attributable to a State under the
preceding articles shall nevertheless be considered an act of that State under international law if

and to the extent that the State acknowledges and adopts the conduct in question as its own”.4%®

The Respondent disputes the attribution of the LRR to GNS. According to the Respondent, the

403

404

405

406

407

408

Claimant’s Memorial, at paras 161-163.

Claimant’s Memorial, at para 168.

Claimant’s Reply Memorial, at para 41, citing International Law Commission, Draft Articles on
Responsibility of States for Internationally Wrongful Acts (2001), at Article 4(1) (CL-145).

International Law Commission, Draft Articles on Responsibility of States for Internationally Wrongful Acts
(2001), at Article 4(2) (CL-145).

Claimant’s Memorial, at para 176, citing International Law Commission, Draft Articles on Responsibility
of States for Internationally Wrongful Acts (2001), at Article 8 (CL-145).

Claimant’s Reply Memorial, at para 69, citing International Law Commission, Draft Articles on
Responsibility of States for Internationally Wrongful Acts (2001), at Article 11 (CL-145).
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LRR was an agreement between two private companies, PWCC and NSPI, “over which the GNS
had no control or ability to instruct to do anything”.“®® The Respondent proposes a different
interpretation of ILC Articles 4, 8, and 11, which when applied to the facts, in the Respondent’s
view, fails to justify a finding of attribution of the LRR to GNS. As such, the Respondent argues
that the LRR is not a measure that can form the basis of a claim under NAFTA Chapter 11.41°

B. THE CLAIMANT’S ARGUMENTS
1. Whether GNS’s Assistance Measures Should be Considered as a Whole

The Claimant notes that Canada does not contest that the remainder of the Assistance Measures,
but for the LRR, are attributable to Canada.*** The Claimant argues that the Tribunal should
consider GNS’s Assistance Measures as a whole as being attributable to Canada, without singling
out the LRR.#12

The Claimant’s argument for considering the Assistance Measures as a single package is premised
on the assertion that PWCC conditioned its purchase and operation of the Mill on receiving
assistance that would make it the “lowest cost producer” in the market.*® According to the
Claimant, GNS agreed to PWCC’s purchase and operation conditions by providing a “package of
measures” that “jointly and severally, were intended to [...] place the [Mill] in a competitively
advantageous position in relation to other producers in the SC paper market”.*** In other words,
but for the ensemble of measures as a whole, PWCC would not have purchased and reopened the

Mill, which, in turn, would not have caused damage to the Claimant.**

According to the Claimant, the package of measures included, among others: “forgivable loans;
training and marketing grants; a renegotiated electricity deal with a modified rate; agreement on

operation of a biomass plant; acquisition of land; fiber access guarantees; tax breaks; and relief

409
410
411
412

413
414
415

Respondent’s Counter-Memorial, at para 157.

Respondent’s Counter-Memorial, at para 221.

Claimant’s Reply Memorial, at para 29.

Claimant’s Memorial, at paras 157-159; Claimant’s Reply Memorial, para 30; Hearing on the Merits and
Damages, November 9, 2020, at 28:8-11, 29:3-9.

Claimant’s Memorial, at para 154; Claimant’s Reply Memorial, at para 31.

Claimant’s Memorial, at para 153; Claimant’s Reply Memorial, at para 32.

Claimant’s Memorial, at paras 159, 161. See also, at paras 107-109, citing In re An Application by Pacific
West Commercial Corporation and Nova Scotia Power Inc., Pacific West Commercial Corporation
Application for Amendments to Load Retention Tariff, PWCC Evidence, NSUARB, 22 September, 2012,
at 6-8 (C-197), In re An Application by Pacific West Commercial Corporation and Nova Scotia Power Inc.,
Redacted Pacific West Commercial Corporation Responses To Information Requests From Small Business
Advocate, NSUARB, 27 September, 2012, at 9 (C-203); Hearing on the Merits and Damages, November
9, 2020, at 25:24-26:3, 26:23-27:3.
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from the costs and obligations of renewable energy standards”.*® The Claimant acknowledges
that governments do offer these kinds of benefits to other companies in other industries, but it
argues that the amount of benefits offered by GNS to PWCC was unprecedented.*” Citing
discussions among PWCC, the Monitor, and GNS officials, the Claimant submits that securing
an LRR that was more beneficial than the level necessary to operate competitively was crucial to
the ensemble of measures.*® Had such an LRR not been secured, GNS’s finance plan to PWCC
would have fallen through and PWCC would not have purchased the Mill.*!® The Claimant also
notes that PWCC only accepted the revised electricity measures because amendments favorable
to it were made to other parts of GNS’s finance plan (e.g. the $40 million credit facility was made
forgivable and PWCC was allowed to harvest $1 billion in tax losses for assets located outside
the province).*?® These facts, according to the Claimant, support a finding that the Assistance

Measures were an interconnected whole.**

The Claimant relies on prior NAFTA awards, which have considered “the record as a whole — not
dramatic incidents in isolation”,%?? to argue that the Tribunal should consider the collective effect
of the GNS’s Assistance Measures as a single ensemble of measures attributable to GNS and

therefore to Canada.*®

Finally, the Claimant specifies that there is no direct link between the total value of the GNS’s
Assistance Measures, nor of the value of any single Measure, and the harm sustained by

Resolute.*?* Rather, the cause of the damages to the Claimant was the Mill’s re-entry onto the
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Claimant’s Memorial, at para 155.

Claimant’s Memorial, at para 156.

Claimant’s Reply Memorial, at paras 33-34.

Claimant’s Reply Memorial, at paras 35-36.

Claimant’s Reply Memorial, at para 37; Hearing on the Merits and Damages, October 18, 2021, at 49:2-
50:13.

Claimant’s Reply Memorial, at paras 37-38.

Claimant’s Memorial, at para 157, citing GAMI Investments Inc. (U.S.) v. Mexico, UNCITRAL, Award,
November 15, 2004, para 103 (CL-100). See also Merrill & Ring Forestry L.P. v. Canada, ICSID Case
No. UNCT/07/1, Award, March 31, 2010, at para 144 (“[T]the business of the investor has to be considered
as a whole and not necessarily with respect to an individual or separate aspect, particularly if this aspect
does not have a stand-alone character”) (CL-101); S.D. Myers, Inc. v. Government of Canada, UNCITRAL,
Partial Award, November 13, 2000, at para 161 (“The Tribunal can only characterize CANADA’s
motivation or intent fairly by examining the record of the evidence as a whole”) (CL-102); W. Michael
Reisman and Robert D. Sloane, “Indirect Expropriation and its Valuation in the BIT Generation”, (2003)
75 British Yearbook of International Law 115, at 123-124 (“Discrete acts, analyzed in isolation rather than
in the context of the overall flow of events, may, whether legal or not in themselves, seem innocuous vis-
a-vis a potential expropriation [...] Only in retrospect will it become evident that those acts comprised part
of an accretion of deleterious acts and omissions, which in the aggregate expropriated the foreign investor’s
property rights”) (CL-103).

Claimant’s Memorial, at para 159.

Claimant’s Memorial, at para 161.
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market on such advantageous terms, facilitated by GNS’s assistance.*?

2. Whether the Load Retention Rate is Attributable to Canada Pursuant to ILC
Article 4

The Claimant argues that even if the LRR must be disaggregated from the remainder of the

Assistance Measures, it should be regarded as “adopted or maintained” by the GNS under NAFTA

Article 1101(1) through the actions of the NSUARB and the ||
I - ¢ is attributable to Canada pursuant to ILC Article 4.429

In accordance with the text of Article 4 set out above,*?’ the Claimant submits that attribution
under Avrticle 4 extends to government officials acting in their official capacity.*?® The Claimant
invokes the tribunal’s words in von Pezold v. Zimbabwe, stating that “organs of State include, for
the purposes of attribution, the President, Ministers, provincial governments, legislature [...]” and
that “[r]lesponsibility for the actions of these State organs is unlimited provided the act is

performed in an official capacity”.*?

The Claimant further relies on Bilcon v. Canada, in which the NAFTA tribunal found that an
independent regulatory body, such as the Joint Review Panel (“JRP”) operating under the
Canadian Environmental Assessment Act, “that exercises impartial judgment [...] can well be an
organ of the state; [A]rticle 4 of the ILC Articles [...] specifically includes those exercising
‘judicial’” functions”.*®® With respect to the role of the Canadian federal government in Bilcon,
the tribunal found that the disputed measures could be attributed to Canada because “the JRP was
de jure an organ of Canada, equipped with a clear statutory role that included making formal and
public recommendations to state authorities which the latter were obliged by law to consider —

and indeed ended up accepting”.*

Applying the above principles to the present case, the Claimant argues that the LRR is attributable
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428
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430
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Claimant’s Memorial, at para 161.

Claimant’s Reply Memorial, at para 27; Hearing on the Merits and Damages, November 9, 2020, 31:22-
32:3.

See supra, at Paragraph 215 of this Award.

Claimant’s Reply Memorial, at para 41.

Claimant’s Reply Memorial, at para 42, citing Bernhard von Pezold and Others v. Republic of Zimbabwe,
ICSID Case No. ARB/10/15, Award, July 28, 2015, at paras 443-445 (RL-121); Hearing on the Merits and
Damages, October 18, 2021, at 42:18-43:20.

Claimant’s Reply Memorial, para 50, citing William Ralph Clayton, William Richard Clayton, Douglas
Clayton, Daniel Clayton and Bilcon of Delaware Inc. v. Government of Canada, PCA Case No. 2009-04,
Award on Jurisdiction and Liability, March 17, 2015, at para 308 (CL-104) (‘Bilcon v. Government of
Canada’); Hearing on the Merits and Damages, October 18, 2021, at 47:5-48:25.

Claimant’s Reply Memorial, at para 52, citing Bilcon v. Government of Canada, PCA Case No. 2009-04,
Award on Jurisdiction and Liability, March 17, 2015, at paras 308, 319 (CL-104).
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to GNS because: (i) the NSUARB, which ultimately approved the LRR, is a State organ of the
province; (if) GNS
I - o d (iii)) GNS’s commitment to solve the RES Regulations Issue

and the Biomass Plant Issue to facilitate approval for the LRR constituted an action by a State

organ for the purpose of ILC Atrticle 4.4%

First, the Claimant submits that the NSUARB, “a body that exercises regulatory and judicial
functions”,*** qualifies as an organ of the State for the purpose of ILC Article 4 even if it may be
formally independent from the executive and legislative branches.*® In the Claimant’s opinion,
some of the reasons for this qualification include the fact that the NSUARB is created by
statute,**® its members are appointed by GNS,*7 its board members are considered GNS
employees,**® GNS determines the Board members’ salaries,**® and the NSUARB Board reports
to GNS annually on all activities.*? The Claimant notes that GNS may approve or reject the
NSUARB’s changes to its own rules and regulations.**! In the Claimant’s view, the NSUARB’s
approval of the LRR *“gave force and effect to [the Assistance Measures]” rather than any private
deal between NSPI and PWCC.*? The Claimant submits that the role of the NSUARB in this
case is indistinguishable from that of the JRP in Bilcon, which was found to be attributable to

Canada.**®

Second, the Claimant suggests that the sale of the Mill and GNS’s Assistance Measures to PWCC
were contingent on GNS’s approval of the LRR.#* To recall, the Claimant suggests that-
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Claimant’s Reply Memorial, at para 43.

Claimant’s Reply Memorial, at para 66; Hearing on the Merits and Damages, November 9, 2020, at 32:11-
24,

Claimant’s Reply Memorial, at para 44.

Claimant’s Reply Memorial, at para 44; Hearing on the Merits and Damages, November 14, 2020, at
1105:19-23; Claimant’s Pre-Hearing Memorial, paras 32, at 36-37; Hearing on the Merits and Damages,
October 18, 2021, at 44:1-45:1.

Claimant’s Reply Memorial, at para 45, referring to Public Utilities Act, R.S.N.S. 1989, c. 380, at s. 64(1)
(C-101).

Claimant’s Reply Memorial, at para 45, referring to Utility and Review Board Act, R.S.N.S. 1992, c. 11, at
s. 5(1) (R-386).

Claimant’s Reply Memorial, at para 45, referring to Utility and Review Board Act, R.S.N.S. 1992, c. 11, at
s. 10 (R-386).

Claimant’s Reply Memorial, at para 45, referring to Utility and Review Board Act, R.S.N.S. 1992, c. 11, at
s. 7 (R-386).

Claimant’s Reply Memorial, at para 45, referring to Utility and Review Board Act, R.S.N.S. 1992, c. 11, at
s. 33 (R-386).

Claimant’s Reply Memorial, at para 45.

Claimant’s Reply Memorial, at para 46.

Claimant’s Reply Memorial, at para 53, referring to Bilcon v. Government of Canada, PCA Case No. 2009-
04, Award on Jurisdiction and Liability, March 17, 2015 (CL-104).

Claimant’s Reply Memorial, at para 47; Hearing on the Merits and Damages, October 18, 2021, at 27:11-
16.
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Y ° The Claimant notes that [l

N I
I ¢ illustrates that the LRR was inextricable from the other

Assistance Measures and attributable to GNS.*4®

In response to the Respondent’s contention that ||| GGG
I e Claimant subrmits that [
-k
As such, the Claimant concludes, |,

Third, the Claimant reiterates that “but for” GNS’s resolution of the RES Regulations Issue and
the Biomass Plant Issue, which allegedly resulted in approval of the LRR, the loan agreement
between GNS and PWCC would not have been concluded and the Mill would not have

reopened.**2

With respect to the RES Regulations Issue, in 2010, GNS enacted the RES Regulations that

committed 25% of the province’s electricity supply to renewable energy sources beginning in

2015, |
1 T

Claimant submits that the additional energy needed by PHP could have required an increase in

renewable energy production to comply with the renewable energy targets provided in the

regulations. " The Claimant adds that
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Claimant’ Reply Memorial, at para 47; Hearing on the Merits and Damages, November 14, 2020, at
1329:10-1330:10.

Claimant’s Memorial, at para 165, citing ||| G -
CANO000002_0004 (C-182); Hearing on the Merits and Damages, November 9, 2020, at 33:16-25;
November 10, 2020, at 459:4-22; November 14, 2020, at 1105:23-24; Hearing on the Merits and Damages,
October 18, 2021, at 45:14-20.

Claimant’s Memorial, at paras 164-165.

Claimant’s Memorial, at para 165.

Claimant’s Reply Memorial, at para 48, citing Respondent’s Counter-Memorial, at para 197.

Claimant’s Reply Memorial, at para 48; Hearing on the Merits and Damages, October 18, 2021, at 45:11-
20.

Claimant’s Reply Memorial, at para 53.

Claimant’s Memorial, at para 168; Claimant’s Reply Memorial, at para 66; Hearing on the Merits and
Damages, November 9, 2020, at 36:19-37:8; November 14, 2020, at 1325:21-1326:5; Claimant’s Pre-
Hearing Memorial, at paras 33-34.

Renewable Energy Regulations, NS Reg 155/2010 (C-106; R-179).

at CAN000004_0030 (C-163); Audit of Port
Hawkesbury Paper Load Retention Tariff, Synapse, February 28, 2014, at 6 (C-221).

Claimant’s Memorial, at para 81, referring to ||| G C 153
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Il ©*° According to the Claimant, PWCC and GNS disputed who would pay for additional
renewable energy costs, with PWCC being adamant that PHP could not handle any increase in
renewable energy costs.*” The Claimant explains that GNS did not address this matter before the
NSUARB hearing.*®® It is the Claimant’s contention that GNS intervened during the proceedings
“to moot the issue” days after the NSUARB hearing by way of the July 2012 Letter, which
guaranteed that neither PWCC nor other ratepayers would be required to absorb any additional

costs of renewable energy production.**®

Concerning the Biomass Plant Issue, the Claimant recalls that PHP needed steam from the
Biomass Plant, but that it required only 24% of the Plant’s capacity.*®® However, the Claimant
alleges that the Biomass Plant had to operate full-time for the sole purpose of producing steam
for PHP, even when it was not economically viable to do so0.%6! According to the Claimant, this
would result in a greater cost to Nova Scotian ratepayers, “paying to keep the [Biomass] Plant
running ‘overtime’ for PHP’s benefit”,*52 amounting to approximately $7 million annually.*®® The
issue of who would pay for the operation of the Biomass Plant was also unresolved as at the date
of the NSUARB hearing.*®* In response to the NSUARB’s reluctance to approve the electricity
deal without controls on additional costs to ratepayers related to the operation of the Biomass
Plant, the Claimant asserts that GNS addressed this issue in the July 2012 Letter by stating that
GNS would amend the RES Regulations to ensure that the Biomass Plant would be deemed a

must run by operation of law.*6

The Claimant characterizes the actions taken by GNS with respect to the RES Regulations Issue
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Claimant’s Memorial, at para 81, referring to ||| | G -3

Claimant’s Reply Memorial, at para 58.

Claimant’s Memorial, at para 81, Excerpts from Transcript of NSUARB Hearing, July 16, 2012, at 159-
161 (C-177); Claimant’s Reply Memorial, at para 59.

Claimant’s Memorial, at paras 82, 172, citing In re An Application by Pacific West Commercial
Corporation and Nova Scotia Power Inc., Decision, NSUARB, August 20, 2012, at para 9 (C-184; R-062).
Claimant’s Memorial, at para 173.

Claimant’s Memorial, at paras 83, 173, referring to In re An Application by Pacific West Commercial
Corporation and Nova Scotia Power Inc., Decision, NSUARB, August 20, 2012, at paras 156, 173-176 (C-
184).

Claimant’s Memorial, at para 84.

Claimant’s Memorial, at para 84, referring to In re An Application by Pacific West Commercial Corporation
and Nova Scotia Power Inc., Decision, NSUARB, August 20, 2012, at paras 173-175 (C-184); Hearing on
the Merits and Damages, November 10, 2020, 527:21-530:3; Hearing on the Merits and Damages, October
18, 2021, at 40:11-41:11.

Claimant’s Reply Memorial, at para 60.

Claimant’s Memorial, at paras 85, 174, citing In re An Application by Pacific West Commercial
Corporation and Nova Scotia Power Inc., Government of Nova Scotia Letter Regarding PWCC Load
Retention Tariff Hearing, NSUARB, July 20, 2012, at 1 (C-179); Hearing on the Merits and Damages,
October 18, 2021, at 36:10-37:16.
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and the Biomass Plant Issue as “elements of the electricity deal between PWCC and NSPI” as
they were both “necessary for passage and approval of the entire electricity deal”.*®® The Claimant
argues that GNS’s July 2012 Letter resulted in the NSUARB’s approval of the LRR, claiming
that GNS “changed the law for PWCC’s benefit”.*” The Claimant notes that the Respondent may
have had other reasons for amending the regulations at issue,*® however, maintains that the other

reasons have no bearing on the LRR’s attribution to GNS.46°

3. Whether Canada’s Actions Attract State Responsibility under ILC Article 8

With respect to ILC Article 8, the Claimant’s position is that GNS “instructed” the approval of
the LRR, which, pursuant to Article 8, triggers State responsibility.*”

The Claimant specifies that it need only demonstrate instructions, as the terms “instructions”,
“directions”, and “control” are disjunctive;*’* acting on “instructions” depends on factual

circumstances and does not depend on control.4"2

On the definition of State “instruction”, the Claimant suggests that, in the context of ambiguous
or open-ended instructions, acts that are incidental to the task in question or conceivably within

its expressed ambit may be attributable to that State.*’

The Claimant also relies on Bayindir v. Pakistan to argue that the demonstrable standard for
instruction is “clearance” and “guidance” by the State in question.*”* In Bayindir, the tribunal
found that the illegal termination of a contract between the investor and the National Highway
Authority (“NHA™) were deemed attributable to the State because the State “provided clearance

and guidance” to the NHA,*”® over which it had control as an entity.#”® The Government of
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Claimant’s Memorial, at para 175.

Claimant’s Memorial, at para 82; Claimant’s Reply Memorial, at para 67.

Claimant’s Reply Memorial, at para 66, referring to Respondent’s Counter-Memorial, at paras 201-221.
Claimant’s Reply Memorial, at para 66.

Claimant’s Memorial, at para 186; Hearing on the Merits and Damages, October 18, 2021, at 27:17-23.
Claimant’s Memorial, at para 176, citing James Crawford, The International Law Commission’s Articles
on State Responsibility: Introduction, Text, and Commentaries (Cambridge University Press, 2002) at 113,
Commentary (7) of Article 8 (CL-109). See also Tulip Real Estate Investment and Development
Netherlands B.V. v. Republic of Turkey, ICSID Case No. ARB/11/28, Award, March 10, 2014, at para 303
(CL-110); Claimant’s Reply Memorial, at para 74; Hearing on the Merits and Damages, November 14,
2020, at 1334:14-1336:2.

Hearing on the Merits and Damages, November 14, 2020, at 1350:2-10.

Claimant’s Memorial, at para 176, citing James Crawford, State Responsibility: The General Part
(Cambridge University Press, 2013) at 145 (CL-111); Claimant’s Reply Memorial, at para 75.

Claimant’s Memorial, at paras 177-178.

Claimant’s Memorial, at para 177.

Claimant’s Memorial, at para 177.
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Pakistan did not attract liability under ILC Article 5 because the NHA was not exercising its
governmental authority when it wrongfully terminated the contract.*’” However, the tribunal
found that termination of the contract in that case could be attributed to Pakistan under ILC
Article 8 because the government provided guidance and clearance to do so.#’® The Claimant
contests the Respondent’s argument that distinguishes Bayindir v. Pakistan from the present

case.*™

Further, the Claimant distinguishes the decisions cited by the Respondent — von Pezold v.
Zimbabwe, Electrabel v. Hungary, and Tulip Real Estate v. Turkey — on the basis that the facts in
those cases did not involve State instruction or direction sufficient to attribute the measure in

question to State conduct.

The Claimant notes that the WTO Panel’s ruling regarding whether GNS “entrusted and directed”
the LRR cannot be applied to the present case because the WTO Panel was applying standards
different from those applicable in this investor-State arbitration and the WTO Panel Report is not

binding upon Resolute (a non-State, private party).!

Applying the aforementioned principles to the case, for the below reasons, the Claimant submits

that GNS instructed NSPI, within the meaning of Article 8, to ensure an appropriate LRR.*%

The Claimant notes that GNS recognized the importance of the LRR once the Mill closed and
requested that NSPI initiate discussions with PWCC soon after it was selected as the successful
bidder.

The Claimant argues that GNS took an active role in negotiating the LRR by providing and
reviewing work product associated with the negotiations.*®* The Claimant further argues that the
GNS retained Mr. Todd Williams “to advocate for the approval of the electricity deal before the
NSUARB?”, under the instructions of the GNS Department of Energy.“®® In the Claimant’s words,
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Claimant’s Memorial, at para 177, referring to Bayindir Insaat Turizm Ticaret Ve Sanayi A.S. v. Islamic
Republic of Pakistan, ICSID Case No. ARB/03/29, Award, August 27, 2009, at para 123 (CL-112).
Claimant’ Memorial, at para 178, citing Bayindir Insaat Turizm Ticaret Ve Sanayi A.S. v. Islamic Republic
of Pakistan, ICSID Case No. ARB/03/29, Award, August 27, 2009, at para 128 (CL-112).

Claimant’s Reply Memorial, at para 76, referring to Respondent’s Counter-Memorial, at para 178.
Claimant’s Reply Memorial, at para 78.

Claimant’s Reply Memorial, at paras 79-80.

Claimant’s Reply Memorial, at para 77.

Claimant’s Reply Memorial, at para 77; Hearing on the Merits and Damages, November 14, 2020, at
1336:8-12.

Claimant’s Reply Memorial, at para 77; Hearing on the Merits and Damages, November 10, 2020, at
403:17-21.

Claimant’s Memorial, at para 180; Claimant’s Reply Memorial, at para 77; Hearing on the Merits and
Damages, November 14, 2020, at 1105:24-1106:1, 1336:12-15.
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“Mr. Williams was an emissary of GNS and an indispensable architect of the energy agreement

that made possible the resurrection of the PHP mill” 4%

The Claimant enumerates the particular instances in which GNS and Mr. Williams worked with
PWCC and NSPI, namely:

(1) delivering comments regarding ‘the variable Capex {capital

expenditure} figures’; (2) working with NSPI to develop a protocol for

delivering energy to the mill; (3) reviewing feedback from the NSPI

Board of Directors on the LRT; (4) reviewing computer simulations used

to calculate the power rate; (5) participating in the scheduling and process

for obtaining regulatory approval for the power rate with the NSUARB

and (6) determining GNS’s role in the NSUARB proceeding, including

whether to sponsor Mr. Williams as a witness.*”
Lastly, the Claimant highlights that Mr. Williams provided “expert advice” to PHP with respect

to fuel and electricity costs.*®

The Claimant alleges that GNS promised to support PWCC’s “story” before the NSUARB
proceeding.*® It cites GNS’s opening statement at the proceeding to illustrate “[GNS’s] purpose
and objectives helping negotiate the electricity deal”.*®® As part of its statement, GNS reported
that it “has been working closely with both NSPI and PWCC to address the issue of high

electricity costs to serve the [Mill]”, and that:

as part of [GNS’s] involvement in negotiations relating to the re-opening
of the [Mill], the province engaged the services of Todd Williams [...] to
help facilitate the discussions between PWCC, represented by Stern
Partners and NSPI and to identify opportunities to operate the facility
differently in order to generate savings for the [Mill] and NSPI
ratepayers.“%

The Claimant notes that Mr. Williams testified before the NSUARB knowing the importance of
the Mill to GNS and noting to the NSUARB that the resumption of Mill operations would benefit
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Claimant’s Memorial, at para 181; Hearing on the Merits and Damages, October 18, 2021, at 53:1-54:23.
Claimant’s Memorial, at para 181, referring to PWCC Meeting Notes, Redacted PWCC LRT Application
NSPI (Avon) IR-1 Attachment 2, 2011-2012, at 78-80 (C-147); In re An Application by Pacific West
Commercial Corporation and Nova Scotia Power Inc., Government of Nova Scotia Letter Regarding
Amended PWCC Load Retention Rate, NSUARB, September 27, 2012 (C-205). See also In re An
Application by Pacific West Commercial Corporation and Nova Scotia Power Inc., Direct Evidence of
Todd Williams, NSUARB, May 2012, at 3, 5 (C-168).

Claimant’s Memorial, at para 181, referring to In re An Application by Pacific West Commercial
Corporation and Nova Scotia Power Inc., Redacted Responses of Pacific West Commercial Corporation
to Information Requests from the Avon Group, NSUARB, May 30, 2012, at 14, 18 (C-171).

Claimant’s Memorial, at para 183, referring to PWCC Meeting Notes, Redacted PWCC LRT Application
NSI (Avon) IR-1 Attachment 2, 2011-2012, at 135-136 (C-147).

Claimant’s Memorial, at para 183.

Claimant’s Memorial, at para 183, citing In re An Application by Pacific West Commercial Corporation
and Nova Scotia Power Inc., Opening Statement of the Government of Nova Scotia, NSUARB, July 16,
2012 (C-178).
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the province.*%?

The Claimant notes that GNS linked the Assistance Measures to the LRR (see Paragraphs 241

onwards of this Award)®® and that |

Finally, the Claimant reports that the Premier of Nova Scotia, Mr. Darrell Dexter, personally
intervened in the negotiations between PWCC and NSPI, stating that he had “spoken with the

CEO of Nova Scotia Power”.4%

In light of the above, the Claimant argues that the Tribunal should find that GNS instructed the
passage of the LRR, resulting in a breach of ILC Atrticle 8 attributable to Canada.**®

4. Whether Canada’s Actions Attract State Responsibility under ILC Article 11

Lastly, the Claimant argues that if the Tribunal finds the LRR to be the result of private
negotiations, GNS’s actions are still impugned pursuant to ILC Article 11, noting that Article 11
is attracted by a State’s mere acknowledgement of the factual existence of conduct or by its

expression of approval of the conduct in question.*’

The Claimant relies on three authorities to this effect, beginning with the Tehran Hostages case,
in which the ICJ concluded that governmental approval of a situation resulting from private acts
could be established by the State’s “decision to perpetuate” the situation.*®® Additionally, it cites
Ampal-American Israel Corp. v. Egypt*® and Bilcon v. Canada®® for the proposition that
ministerial approval of a private entity’s decision or findings could be attributable to the State
under Article 11.
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Claimant’s Memorial, at para 184.

Claimant’s Reply Memorial, at para 77.

Claimant’s Reply Memorial, at para 47; Hearing on the Merits and Damages, November 14, 2020, at
1336:16-21.

Claimant’s Memorial, at para 185, citing Nova Scotia Legislature House of Assembly Debates and
Proceedings, Fourth Session, April 25, 2012, at 1000-01 (C-162).

Claimant’s Memorial, at para 186.

Claimant’s Reply Memorial, at para 70; Hearing on the Merits and Damages, November 9, 2020, at 36:10-
17; November 14, 2020, at 1333:9-1334:13; Hearing on the Merits and Damages, October 18, 2021, at
27:17-13.

Claimant’s Reply Memorial, at para 70, citing Case Concerning United States Diplomatic and Consular
Staff in Tehran (United States of America v. Iran), Judgment, May 24, 1980, ICJ Reports 1980, 3, at paras
73-74 (CL-210).

Claimant’s Reply Memorial, at para 71, referring to Ampal-American Israel Corp. v. Arab Republic of
Egypt, ICSID Case No. ARB/12/11, Decision on Liability and Heads of Loss, February 21, 2017, at paras
145-146 (CL-234).

Claimant’s Reply Memorial, at para 72, referring to Bilcon v. Government of Canada, PCA Case No. 2009-
04, Award on Jurisdiction and Liability, March 17, 2015, at paras 322, 324 (CL-104).
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The Claimant submits that GNS’s actions in relation to the LRR were more than acknowledgment
of the LRR’s factual existence. *°* Rather, it claims the GNS “ratified” the LRR and “took the
final action to ensure their passage”, not unlike the government ministers’ approvals in Ampal

and Bilcon.5%?

C. THE RESPONDENT’S ARGUMENTS
1. Whether GNS’s Assistance Measures Should be Considered as a Whole

The Respondent disagrees with the Claimant’s suggestion that the LRR is inseparable from GNS’s

financial assistance to PWCC.5%

The Respondent argues that a tribunal constituted under NAFTA Chapter 11 must base its
jurisdiction on impugned measures “adopted or maintained by a Party relating to” an investor and
its investment.® This requirement, the Respondent explains, cannot be avoided by taking the

“ensemble” approach suggested by the Claimant.5%

The Respondent further notes that the inquiry prescribed by ILC Article 2°% first requires a
determination of whether an act or omission is attributable to the State, then whether the act or
omission in question constitutes a breach of international law.%” The Respondent submits that
“the inquiries are distinct and cannot be conflated even if there are other measures over which the
State does not contest attribution”.5®® The Respondent concludes that the Claimant cannot
circumvent the requirements of Article 2 by alleging that the PWCC’s LRR is “vicariously

attributable” to GNS on account of the other Assistance Measures.5%

Finally, as is discussed below, the Respondent argues that the LRR is not attributable to GNS and

it is factually incorrect for the Claimant to do so on the basis that it is inseparable from the other
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Claimant’s Reply Memorial, at para 73.

Claimant’s Reply Memorial, at para 73.

Respondent’s Rejoinder Memorial, at para 23, referring to Claimant’s Memorial, at para 159; Claimant’s
Reply Memorial, at para 30.

Respondent’s Rejoinder Memorial, at para 24.

Respondent’s Rejoinder Memorial, at paras 24-25.

ILC Article 2 provides: “There is an internationally wrongful act of a State when conduct consisting of an
action or omission: (a) is attributable to the State under international law; and (b) constitutes a breach of an
international obligation of the State”. See International Law Commission, Draft Articles on Responsibility
of States for Internationally Wrongful Acts (2001), at Article 2 (CL-145).

Respondent’s Rejoinder Memorial, at para 25, citing International Law Commission, Draft Articles on the
Responsibility of States for Internationally Wrongful Acts (2001), at Article 2 (RL-032).

Respondent’s Rejoinder Memorial, at para 26.

Respondent’s Rejoinder Memorial, at para 26.

68



258.

259.

260.

261.

Public Version
Resolute v Canada
Final Award

measures.>® Therefore, it pleads that the LRR cannot constitute an impugned measure for the
Tribunal to consider by simply claiming that it was part of an “ensemble” of measures provided
by GNS.51

2. Whether the Load Retention Rate is Attributable to Canada Pursuant to ILC
Article 4

The Respondent denies that the conduct of the NSUARB in approving the LRR makes the LRR

attributable to Canada.5

With respect to ILC Article 4, the Respondent does not dispute the claim that the NSUARB is a
State organ,®® but contends that the Claimant fails to establish the wrongfulness of the
NSUARB’s conduct.®** In the Respondent’s view, this is due to the Claimant’s conflation of NSPI

and PWCC’s conduct with that of the NSUARB when they are clearly distinguishable.®

The Respondent submits that the LRR was the result of “a vigorous six-month negotiation”
between PWCC and NSPI, which the NSUARB and WTO Panel already acknowledged.>* It
maintains that the NSUARB’s role was to “adjudicate [...] whether the proposed LRR would
leave ratepayers better off than they would be otherwise”.5!” The Respondent notes that the
NSUARB applied the same test as it did in the context of PWCC’s application, as it did to Bowater
Mersey and PHP’s proposed rate in November 2011.%%8 As such, it argues “[t]hat conduct [the
application of the test] by the [NSUARB] is not alleged to be internationally wrongful, which is

why Resolute’s reliance on ILC Article 4 is flawed”.5°

The Respondent distinguishes the facts of Bilcon from this case, arguing that in Bilcon, the actual

conduct of the JRP was the alleged internationally wrongful act, whereas the NSUARB merely
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Respondent’s Rejoinder Memorial, at para 27.

Respondent’s Rejoinder Memorial, at para 28.

Respondent’s Rejoinder Memorial, at para 37.

Respondent’s Rejoinder Memorial, at para 39.

Respondent’s Rejoinder Memorial, at para 40.

Respondent’s Rejoinder Memorial, at paras 40-41; Respondent’s Pre-Hearing Memorial, at paras 14, 16.
Respondent’s Rejoinder Memorial, at para 41, referring to In re An Application by Pacific West Commercial
Corporation and Nova Scotia Power Inc., Decision, NSUARB, August 20, 2012, at paras 36-41 (R-062);
United States — WTO Panel Report — Supercalendered Paper, July 5, 2018, at para 7.77 (R-238); Hearing
on the Merits and Damages, November 9, 2020, at 204:13-206:5; Respondent’s Pre-Hearing Memorial, at
para 15.

Respondent’s Rejoinder Memorial, at para 43.

Hearing on the Merits and Damages, November 9, 2020, at 206:19-207:25; Hearing on the Merits and
Damages, October 18, 2021, at 202:17-24.

Respondent’s Rejoinder Memorial, at para 43 [emphasis in original].
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fulfilled its statutory mandate, which cannot be the basis of the alleged injury.>2® Accordingly, the
Respondent summarizes its position as follows: “If Resolute cannot demonstrate that the latter
conduct is attributable to GNS through ILC Avrticle 8, it cannot create vicarious attribution for the
same alleged wrongful private conduct simply by switching its focus to the conduct of the
[NSUARB] through ILC Article 4.5

The Respondent argues that the Claimant’s allegation that ||| N
I > proves the opposite of what it intends.® Relying on Ms. Jeannie Chow’s
testimony, the Respondent explains that |
R —
I

The Respondent also contends that the Claimant’s argument with respect to GNS’s financial

interest in the electricity deal is meritless.52® The Respondent argues that it was sound to link the

loan forgiveness to the taxes paid by NSPI: || GG
|
I ' herefore, the Respondent argues that by pegging

the terms of the loan to tax revenues, the actions of PWCC and NSPI in negotiating the LRR do
not become attributable to GNS under international law.%? The Respondent points out that the
Claimant did not explain how making “a revenue-neutral change to a loan agreement”*?° could
qualify as an instruction by GNS to NSPI and PWCC, the latter two having already negotiated a
deal approved by the NSUARB. It also states that the Claimant did not explain how any “financial

interest” in the outcome of the negotiations amounted to an “instruction”.5%®

The Respondent denies -

520

521
522
523
524
525

526
527

528
529
530

Respondent’s Rejoinder Memorial, at para 44; Hearing on the Merits and Damages, November 9, 2020, at
208:3-208:20; Hearing on the Merits and Damages, October 18, 2021, at 203:18-23.

Respondent’s Rejoinder Memorial, at para 45.

Respondent’s Counter-Memorial, at para 196, citing Claimant’s Memorial, at paras 45, 164-165, 179, 186.
Respondent’s Counter-Memorial, at para 197.

Respondent’s Counter-Memorial, at para 197.

Respondent’s Counter-Memorial, at para 197, citing Witness Statement of Jeannie Chow, April 17, 2019,
at para 17.

Respondent’s Counter-Memorial, at paras 198-199.

Respondent’s Counter-Memorial, at para 199, citing Witness Statement of Jeannie Chow, April 17, 2019,
at para 10.

Respondent’s Counter-Memorial, at para 198.

Respondent’s Counter-Memorial, at para 200.

Respondent’s Counter-Memorial, at para 200.
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I > nd disagrees with the Claimant’s use of ||| Gz
Y ' <5

“Resolute is wrongly conflating two different measures (loan versus LRR), two unrelated State
organs (Jilij versus [NSUARB]) and two distinct processes (approval of loan versus approval

of proposed electricity rate)”.5

Whereas the NSUARB’s approval of a proposed LRR is an “independent and statutorily mandated

process”, the Respondent contends that
I < The Respondent maintains that this

condition precedent is distinguishable from the actions taken Bilcon.® In that case, the

government officials used their discretion to deny approval of a quarry project based on wrongful

recommendations of the JRP,%% whereas in the current dispute, ||| EGcTcTNGEG -

no authority to direct the negotiations or approval of the LRR.>¥” The Respondent limits -

The Respondent denies that GNS took specific and extraordinary actions to ensure that the
NSUARB would approve the LRR and that GNS guaranteed that neither PWCC nor the other
taxpayers would be required to pay the incremental costs of additional renewable electricity
triggered by PHP’s return to the grid.>*® The Respondent also considers the allegation that GNS
“*waived’ environmental regulations and changed laws on biomass to authorize the agreement
between PWCC and NSPI” to be factually incorrect and based on a misunderstanding of GNS’s

environmental policies that predated the LRR negotiations. >

Regarding the Biomass Plant Issue, the Respondent submits that GNS’s regulatory conduct

concerning the Biomass Plant is “separate and distinct” from negotiations between PWCC and
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538
539
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Respondent’s Rejoinder Memorial, at para 51, referring to Claimant’s Reply Memorial, at para 49.
Respondent’s Rejoinder Memorial, at para 51, referring to

I at CAN000002_0004 (C-182).

Respondent’s Rejoinder Memorial, at para 52.

Respondent’s Rejoinder Memorial, at para 53, referring to Rejoinder Witness Statement of Jeannie Chow,
March 4, 2020, at paras 2-4.

Respondent’s Rejoinder Memorial, at para 54.

Respondent’s Rejoinder Memorial, at para 54, referring to Bilcon v. Government of Canada, PCA Case No.
2009-04, Award on Jurisdiction and Liability, March 17, 2015, at para 311 (RL-025).

Respondent’s Rejoinder Memorial, at para 54.

Respondent’s Rejoinder Memorial, at para 54.

Respondent’s Counter-Memorial, at para 215.

Respondent’s Counter-Memorial, at para 157.
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NSPI resulting in the LRR.%** The NSUARB’s confirmation of the privately-negotiated LRR and
the GNS’s conduct in confirming pre-existing policy intentions are separate and distinct from the

alleged internationally wrongful act, the negotiation of the LRR.%*2

The Respondent argues that the steps taken by GNS regarding the Biomass Plant were merely a
continuation of GNS’s long standing policies favoring the use of clean energy.>*® The Respondent
explains that NSPI saw biomass as an important hedge against overreliance on wind power, which
was less reliable and had costly operational challenges.®** The NSPI, according to the Respondent,
viewed biomass as crucial in meeting the province’s renewable energy targets under the RES
Regulations.>® Accordingly, the Respondent explains, NSPI diversified its renewable energy
portfolio by negotiating an agreement with NPPH in 2010 to build the Biomass Plant at the Mill,
with NSPI owning the plant and the renewable energy it produces and NPPH using the steam
from the Biomass Plant.>* At the time that NPPH filed for creditor protection in September 2011,
NSPI had already decided to take over the construction and operation of the Biomass Plant.>4
After the Mill was sold to PWCC, NSPI wanted to continue operating the Biomass Plant and
therefore PWCC and NSPI entered an agreement (later approved by the NSUARB) that NSPI
would continue to own the Biomass Plant and deliver steam to PWCC, while PWCC would pay

for the fuel necessary to generate the steam required for its paper operations.>*

The Respondent denies that the Biomass Plant would be running full-time only to serve PWCC’s
needs.** It explains that GNS supported NSPI’s efforts to operate the Biomass Plant as a means
through which it could fulfill its minimum supply of renewable energy during shortfalls of other
renewable energy sources,®° and this, before PWCC sought to purchase the Mill.%! The
Respondent points out that the amendments to the RES Regulations were prepared and released

for public consultation as early as June 27, 2011.%%2 The Respondent explains that the amendments
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546
547
548
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Respondent’s Rejoinder Memorial, at para 49.

Respondent’s Rejoinder Memorial, at para 50; Hearing on the Merits and Damages, November 14, 2020,
at 1357:13-1358:9.

Respondent’s Counter-Memorial, at para 202; Respondent’s Rejoinder Memorial, at para 49.
Respondent’s Counter-Memorial, at paras 203, 205.

Respondent’s Counter-Memorial, at para 205.

Respondent’s Counter-Memorial, at para 206.

Respondent’s Counter-Memorial, at para 207.

Respondent’s Counter-Memorial, at para 208; Hearing on the Merits and Damages, October 19, 2021, at
450:8-20.

Respondent’s Counter-Memorial, at para 209.

Respondent’s Counter-Memorial, at para 210, referring to In re An Application by Pacific West Commercial
Corporation and Nova Scotia Power Inc., Transcript — Part B, NSUARB, July 17, 2012, at 439 (R-399).
Respondent’s Counter-Memorial, at para 210, referring to In re An Application by Nova Scotia Power Inc.,
Application (Redacted) for Approval of Capital Work Order in respect of the Port Hawkesbury Biomass
Project,, Closing Submissions, September 20, 2010 at paras 24, 26, 30, 34 (R-183).

Respondent’s Counter-Memorial, at para 211.
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to the RES Regulations were passed on January 17, 2013, after the developments relating to the
closures of Bowater Mersey and the Mill were assessed.*>® The Respondent notes that, under the
amended framework, PHP does not benefit from any reduced or subsidized rate for steam supplied
by NSPI;%%4 PHP had to pay nearly $4 million per year for the steam from the Biomass Plant and
bears the cost for the fuel necessary to produce its portion of the steam;** and lastly, PHP could
obtain the necessary steam from its own gas-fired boiler if NSPI decided not to operate the
Biomass Plant.**® Ultimately, the Respondent argues that NSPI and its customers were better off

as a result of the electricity and steam supply agreements.>’

Moreover, the Respondent argues that the alleged || JJJll in savings that PHP received
between 2013-2015 is not attributable to GNS’s RES Regulations.>® According to the
Respondent, this claim is supported by the fact that the Biomass Plant regulation was amended in
2016 without changing PHP’s LRR, which evidences a “clear divide” between the private conduct
of PWCC and NSPI, on the one hand, and GNS on the other.>*

Regarding the RES Regulations Issue, the Respondent argues that the measures taken by GNS in
clarifying its intent regarding RES-related eventuality is not part of the LRR negotiated between
PWCC and NSP1.56°

The Respondent rejects the claim that the July 2012 Letter waived the RES obligations upon the
LRR.*! According to the Respondent, GNS merely confirmed that the re-opening of the Mill
would not result in incremental costs to meet RES requirements.>®? The Respondent explains that
this confirmation was reasonable given that the province had already planned its compliance with
the RES Regulations up until 2015 by the time the Mill went into “hot idle” in September 2011.°63
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555
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Respondent’s Counter-Memorial, at paras 211-212.

Respondent’s Counter-Memorial, at para 213.

Respondent’s Counter-Memorial, at para 213.

Respondent’s Counter-Memorial, at para 213, referring to In re An Application by Pacific West Commercial
Corporation and Nova Scotia Power Inc., Decision, NSUARB, August 20, 2012 at para 156 (R-062); In re
An Application by Pacific West Commercial Corporation and Nova Scotia Power Inc., Redacted Pacific
West Commercial Corporation Responses to Information Requests from the Small Business Advocate, May
30, 2012, M04862 P-18 IR-24, at 25 (R-417).

Respondent’s Counter-Memorial, at para 214.

Respondent’s Rejoinder Memorial, at para 49.

Respondent’s Rejoinder Memorial, at para 49.

Respondent’s Counter-Memorial, at para 221; Respondent’s Pre-Hearing Memorial, at para 17.
Respondent’s Counter-Memorial, at para 217.

Respondent’s Counter-Memorial, at para 216; Respondent’s Pre-Hearing Memorial, at para 17.
Respondent’s Counter-Memorial, at para 218, referring to Witness Statement of Murray Coolican, April
17, 2019, at paras 25-26; See also, In re An Application by Pacific West Commercial Corporation and Nova
Scotia Power Inc., Non-Confidential Government of Nova Scotia Amended Response to Consumer
Advocate IR-41(a), NSUARB, July 18, 2012, at 8 (R-177).
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Moreover, there was a decrease in the overall system load because Resolute’s Bowater Mersey
mill had shut down in June 2012. PWCC also planned to close the Mill’s newsprint line, which
would reduce the overall load by approximately 450,000 MWh per year.% Finally, GNS was
planning to import renewable energy from the provinces of Newfoundland and Labrador to help
it meet its 2020 RES targets.®® The Respondent contends that GNS’s conduct in “clarifying its
intent regarding RES-related eventualities is distinct from the negotiated commercial terms of

how much NSPI would be paid for its electricity”.5

The Respondent underscores that the PHP Mill’s load “has never triggered an additional RES
obligation and has never resulted in additional incremental costs”,’ thereby arguing that GNS’s
expectation was realized.>® According to the Respondent, the fact that the Claimant does not
allege any benefit to PHP from not having to pay RES-related costs renders the RES Regulations

Issue moot.56°

3. Whether Canada’s Actions Attract State Responsibility under ILC Article 8

The Respondent recalls that a measure is only “adopted and maintained” for the purposes of
NAFTA Article 1101(1), if it is attributable to the State under international law, as described in
the ILC Articles.®™® The Respondent argues that the threshold for attributing conduct to a State
under ILC Atrticle 8 is one of “effective control” rather than one of “clearance and guidance” as

suggested by the Claimant.>"

The Respondent argues that State responsibility pursuant to Article 8 only arises “where a state
instructs a private person or entity to do something on its behalf”.>> The Respondent

acknowledges that Article 8 refers to “instructions”, “direction”, and *“control” disjunctively, but
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566
567

568
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570
571
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Respondent’s Counter-Memorial, at para 218, referring to Witness Statement of Murray Coolican, April
17, 2019, paras 25-26; In re An Application by Pacific West Commercial Corporation and Nova Scotia
Power Inc, Non-Confidential Government of Nova Scotia Amended Response to Consumer Advocate IR-
41(a), NSUARB, July 18, 2012, at 8 (R-177).

Respondent’s Counter-Memorial, at para 218, referring to Witness Statement of Murray Coolican, April
17, 2019, at paras 25-26; See also, In re An Application by Pacific West Commercial Corporation and Nova
Scotia Power Inc., Non-Confidential Government of Nova Scotia Amended Response to Consumer
Advocate IR-41(a), NSUARB, July 18, 2012, at 8 (R-177).

Respondent’s Rejoinder Memorial, at para 48.

Respondent’s Counter-Memorial, at para 220, citing Witness Statement of Murray Coolican, April 17,
2019, at para 31; Hearing on the Merits and Damages, October 19, 2021, at 450:34:451:5.

Respondent’s Counter-Memorial, at para 220.

Respondent’s Rejoinder Memorial, at para 48.

Respondent’s Counter-Memorial, at para 172.

Respondent’s Counter-Memorial, at para 178, referring to Claimant’s Memorial, at paras 177-178.
Respondent’s Counter-Memorial, at para 174, citing James Crawford, State Responsibility: The General
Part (Cambridge University Press, 2013) at 144 (CL-111).
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maintains that “instructions, direction or control must relate to the conduct which is said to have
amounted to an internationally wrongful act”.”® Therefore, the Respondent submits that an

abstract argument that a State gave an instruction is necessarily incomplete.5"

Further, relying on the ICJ’s decision in the Boshian Genocide case, the Respondent argues that
the instructions given by a State must have been “in respect of each operation in which the alleged
violations occurred, not generally in respect of the overall actions taken by the persons or groups
of persons having committed the violations”.5”® According to the Respondent, the threshold for
State attribution is high because of the dual requirement of “general control of the State over the
person or entity and specific control of the State over the act the attribution of which is in

question”.>®

The Respondent notes that investor-State tribunals have required claimants to demonstrate a close
link between the impugned act and the State through “effective control”, “direct command”,
“direct order”, or “direct control”.>”” The Respondent invokes, for example, von Pezold v
Zimbabwe, where the tribunal held that Zimbabwe could not be found responsible under ILC
Article 8 for the actions of certain individuals despite “ample evidence of [g]overnment
involvement and encouragement” once the actions in question had begun, because such actions
were not “based on a direct order or under the direct control of the Government”.>® The
Respondent also relies upon the findings in Electrabel v. Hungary for the proposition that the

actions of a State-owned entity cannot be attributed to a State merely because the latter exercises
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Respondent’s Counter-Memorial, at para 175, citing International Law Commission, Draft Articles on the
Responsibility of States for Internationally Wrongful Acts, with Commentaries (2001), at 48 (RL-032).
Respondent’s Counter-Memorial, at para 175.

Respondent’s Counter-Memorial, at para 176, citing Case Concerning the Application of the Convention
on the Prevention and Punishment of the Crime of Genocide (Boshia and Herzegovina v. Serbia and
Montenegro), Judgment, February 26, 2007, ICJ Reports 2007, 43, at para 400 (RL-115).

Respondent’s Counter-Memorial, at para 177, referring to Jan de Nul N.V. and Dredging International N.V.
v. Arab Republic of Egypt, ICSID Case No. ARB/04/13, Award, at para 173 (CL-105); Gustav F.W.
Hamester GmbH & Co KG v Republic of Ghana, ICSID Case No. ARB/07/24, Award, June 18, 2010, at
para 179 (RL-069); White Industries Australia Limited v. The Republic of India, UNCITRAL, Final Award,
November 30, 2011, at para 8.1.18 (RL-116); Electrabel S.A. v. Republic of Hungary, ICSID Case No.
ARB/07/19, Decision on Jurisdiction, Applicable Law and Liability, November 30, 2012, at para 7.69 (RL-
113); Georg Gavrilovic and Gavrilovic d.o.o. v. Republic of Croatia, ICSID Case No. ARB/12/39, Award,
July 25, 2018, at para 828. See also Respondent’s Rejoinder Memorial, at para 30; Hearing on the Merits
and Damages, November 14, 2020, at 1356:5-18.

Respondent’s Counter-Memorial, at para 177, citing Jan de Nul N.V. and Dredging International N.V. v.
Arab Republic of Egypt, ICSID Case No. ARB/04/13, Award, at para 157 (CL-105).

Respondent’s Counter-Memorial, at para 180, citing Bernhard von Pezold and Others v. Republic of
Zimbabwe, ICSID Case No. ARB/10/15, Award, July 28, 2015, at para 448 [emphasis in original] (RL-
121).
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some influence over the former.5"®

The Respondent argues that the Claimant’s position is weak because it applies the wrong standard
for State attribution, “clearance and guidance”, by exclusively relying on Bayindir v. Pakistan.>®
The Respondent contests the Claimant’s exclusive reliance on the attribution test upheld in
Bayindir v Pakistan, on the basis that this case (i) is a departure from the deeply-entrenched
effective control test and (ii) constitutes a “highly fact-specific finding of attribution”.%! The
Respondent instead relies upon the findings of various tribunals that have endorsed the two-part
effective control test making both general and specific control by a State the prerequisites to

attribution. 582

The Respondent argues that GNS did not exercise effective control over PWCC and NSPI when
the terms and conditions of the LRR were negotiated. The Respondent argues that GNS did not
instruct PWCC and NSPI in any way, nor was the independent consultant advocating on GNS’s
behalf.>8 Accordingly, the Respondent maintains that the Claimant has failed to establish that

Canada meets the Article 8 standard with respect to the LRR.

The Respondent draws a distinction between the present case and other international cases in
which State-owned entities allegedly terminated contracts through the State’s voting shares or
board of director appointees.>®* The Respondent argues that GNS did not own shares in either
PWCC or NSPI, nor did it appoint any members of their boards.*® The Respondent contends that
the LRR was the result of negotiations between two private parties, PWCC and NSPI, over which

GNS had no control.58

The Respondent clarifies that GNS’s request that NSPI initiate discussions with PWCC as soon
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581
582

583
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Respondent’s Counter-Memorial, at para 181, citing Electrabel S.A v. Republic of Hungary, ICSID Case
No. ARB/07/19, Decision on Jurisdiction, Applicable Law and Liability, November 30, 2012, at para 7.95
(RL-113).

Respondent’s Counter-Memorial, at para 182; Respondent’s Rejoinder Memorial, at para 30.
Respondent’s Counter-Memorial, at para 178.

Respondent’s Counter-Memorial, at para 179, citing Jan de Nul N.V. and Dredging International N.V. v.
Arab Republic of Egypt, ICSID Case No. ARB/04/13, Award, November 6, 2008, para 173 (CL-105). See
also Mr. Kristian Almas and Mr. Geir Almas v. The Republic of Poland, UNCITRAL, Award, June 27,
2016, at paras 268-269 (RL-120).

Respondent’s Counter-Memorial, at para 183; Hearing on the Merits and Damages, October 18, 2021, at
197:25-198:3.

Respondent’s Counter-Memorial, at para 184, referring to Claimant’s Memorial at paras 176-178 and
footnotes 263-270, referring to Bayindir Insaat Turizm Ticaret Ve Sanayi A.S. v. Islamic Republic of
Pakistan, ICSID Case No. ARB/03/29, Award, August 27, 2009 (CL-112); Tulip Real Estate Investment
and Development Netherlands B.V. v. Republic of Turkey, ICSID Case No. ARB/11/28, Award, March 10,
2014, at paras 37, 63, 307, 326 (RL-118).

Respondent’s Counter-Memorial, at para 184.

Respondent’s Counter-Memorial, at para 183.
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as they were selected as the winning bidder does not suggest that GNS exercised effective control
over NSPI.%" The Respondent submits that GNS’s introduction of PWCC to NSPI cannot be
considered as an instruction to establish effective control under the terms of Article 8.5 The
Respondent emphasizes that the NSUARB is a quasi-judicial independent tribunal and operates
as an independent regulator to adjudicate utility matters in the best interests of ratepayers.®8®
Given this framework, the Respondent submits that Resolute does not and cannot argue that GNS
instructed the NSUARB to approve the LRR.%® The Respondent maintains that PWCC and NSPI,
in negotiating the LRR, were working to advance their own commercial interests.>! The
Respondent recalls that NSPI had an interest in ensuring that its largest customer remained
operational: (i) the closure of the Mill would have deprived NSPI of the Mill’s contributions to
fixed costs and reduced the load requirements of the system; (ii) the closure of the Mill would
have reduced employment in the area and would have adversely affected NSPI’s revenues from
the local residential and commercial customer load; (iii) the Mill allowed NSPI to operate the
Biomass Plant as a co-generational facility which improved economics over time and (iv) the Mill
would have operated during lower load periods, and thus reduced overall system losses for
NSPL.%%2 The Respondent notes that the WTO Panel recognized the interest of NSPI in

accommodating the needs of its largest customer.5%3

Contrary to the Claimant’s allegation that GNS participated in numerous meetings and that the
Premier of Nova Scotia intervened personally in the negotiations,*** the Respondent asserts that
the role of GNS representatives during the meetings was to “observe and report on progress”, not
to “instruct” the parties.>® The Respondent notes that GNS did not want to be a co-applicant to
the NSUARB with PWCC and NSPI for the LRR application.>® Moreover, it suggests that the
public record of the negotiations disproves any claim that PWCC and NSPI were “in fact acting

on the instructions of” the GNS “in carrying out” their LRR negotiations.>®’
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Respondent’s Rejoinder Memorial, at para 32.

Respondent’s Rejoinder Memorial, at para 32.

Respondent’s Counter-Memorial, at para 188; Hearing on the Merits and Damages, October 18, 2021, at
199:13-18.

Respondent’s Counter-Memorial, at para 188; Hearing on the Merits and Damages, November 14, 2020, at
1357:13-23.

Respondent’s Counter-Memorial, at para 193.

Respondent’s Counter-Memorial, at para 194.

Respondent’s Counter-Memorial, at para 195.

Respondent’s Counter-Memorial, at para 185, referring to Claimant’s Memorial at paras 42, 59, 185.
Respondent’s Counter-Memorial, at para 186.

Respondent’s Counter-Memorial, at para 186.

Respondent’s Counter-Memorial, at para 186, referring to In re An Application by Pacific West Commercial
Corporation and Nova Scatia Inc., NSPI Responses — Avon, May 30, 2012, at 1 (R-239); PWCC Meeting
Notes, Redacted PWCC LRT Application NSPI (Avon), IR-1 Attachment 2, May 30, 2011 (C-147); PWCC
Documents, Redacted PWCC LRT Application NSPI (Avon), Attachment 3, M04862, P-39(c) (R-406); In
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The Respondent also qualifies the Claimant’s allegation with respect to the Premier of Nova
Scotia’s intervention in the negotiations as a highly inappropriate misrepresentation of the
record®® and emphasizes that regardless of the outcome, any agreement was in the hands of NSPI
and PWCC and would require approval from the NSUARB.>* The Respondent notes that the

Premier of Nova Scotia had made clear that GNS would not intervene in the NSUARB process. %%

The Respondent submits that GNS did not issue instructions through Mr. Williams and had no
effective control over NSPI or PWCC in their LRR negotiations.®® The Respondent qualifies
Mr. Williams as an independent electricity expert retained to facilitate the LRR negotiations
between NSPI and PWCC.%% Seeing as PWCC and NSPI encountered challenges because of their
experience in different jurisdictions,%% the Respondent contends that Mr. Williams was hired due
to his “breadth of experience in different jurisdictions with varying electricity regimes”.%
According to the Respondent, Mr. Williams had worked with NSPI and the Port Hawkesbury Mill
under a previous retainer by NPPH and Resolute with respect to another electricity rate
application to the NSUARB in 2009, which meant he was familiar with the negotiating parties.
The Respondent denies that Mr. Williams was “an emissary of GNS”,%% relying on his contract,

which states that he was “not the agent of the Province” and had “no authority [...] to bind the
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re An Application by Pacific West Commercial Corporation and Nova Scotia Power Inc., Decision,
NSUARB, August 20, 2012, at para 41 (R-062).

Respondent’s Rejoinder Memorial, at para 35; Respondent’s Counter-Memorial, at para 187, citing the
Premier’s statement in full: “I have spoken with the CEO of Nova Scotia Power and | am confident that the
utility and Pacific West are working together to build a plan in the best interest of Nova Scotians. Once that
plan is finalized, it will go before the Nova Scotia Utility and Review Board for approval”. See Nova Scotia
Legislature House of Assembly Debates and Proceedings, Fourth Session, April 25, 2012, at 1000 (C-162).
Respondent’s Counter-Memorial, at para 187. See also Nova Scotia House of Assembly Debates and
Proceedings, No. 12-29, May 10, 2012, at 1967 (R-396).

Respondent’s Counter-Memorial, at para 187.

Respondent’s Counter-Memorial, at para 189; Hearing on the Merits and Damages, October 18, 2021, at
197:15-22.

Respondent’s Counter-Memorial, at paras 189-190; Respondent’s Rejoinder Memorial, at para 33; Hearing
on the Merits and Damages, November 9, 2020, at 199:23-200:19.

Respondent’s Counter-Memorial, at para 190, referring to Witness Statement of Murray Coolican, April
17, 2019, at para 14; Witness Statement of Duff Montgomerie, April 17, 2019, at para 36.

Respondent’s Counter-Memorial, at para 190, referring to Witness Statement of Murray Coolican, April
17, 2019, at para 14; Witness Statement of Duff Montgomerie, April 17, 2019, at para 36.

Respondent’s Counter-Memorial, at para 190, referring to Witness Statement of Murray Coolican, April
17, 2019, at para 14; Witness Statement of Duff Montgomerie, April 17, 2019, at para 36. See also In re
An Application by Pacific West Commercial Corporation and Nova Scotia Power Inc., Direct Evidence of
Todd Williams, NSUARB, May 2012, at 2, 4 (C-168); In re An Application by Pacific West Commercial
Corporation and Nova Scotia Power Inc., GNS Responses to Information Requests from Consumer
Advocate, NSUARB, June 29, 2012, at 2-3 (C-173); NSPI DSM Cost Allocation and Rate Recovery,
NSUARB P-888 N-24, August 7, 2008, at 1 (R-407).

Respondent’s Counter-Memorial, at para 191, referring to Claimant’s Memorial, at para 181.
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province by contract or otherwise”.%” Further, the Respondent notes that in Mr. Williams’s
testimony before the NSUARB, he stated that his role was to “provide advice and technical
support to both parties on matters related to the design of the [LRR] mechanism” and “to identify
opportunities to operate the facility differently in order to generate savings for the [Mill] and
[NSPI] ratepayers”.6% The Respondent notes that Mr. Williams had no power to instruct PWCC
or NSP1.%%° As such, the Respondent maintains that GNS did not instruct PWCC and NSPI via
Mr. Williams, nor could Mr. Williams ensure that their negotiations would lead to an agreement

on a particular electricity rate or on specific terms and conditions.®°

As explained above,®!! the Respondent denies that GNS’s loan agreement with PWCC was linked
to the LRR and denies that this establishes GNS’s effective control over PWCC and NSPI.512

4. Whether Canada’s Actions Attract State Responsibility under ILC Article 11

The Respondent argues that the Claimant’s reliance on ILC Article 11 to attribute the LRR to
GNS does not support its position®® because none of GNS’s conduct with respect to the LRR
constitutes “an express or implied acknowledgment and adoption of the impugned conduct as its

own”.514

First, the Respondent advances that the NSUARB did not seek to make the conduct of PWCC or
NSPI its own and that its role was limited to determining whether the proposed LRR satisfied the
statutory requirement that all other ratepayers be better off than they would be without PHP’s
LRR.®1 Therefore, it claims that Resolute is incorrect to suggest that “a State organ that
adjudicates a regulatory process to review a proposed private transaction [...] acknowledges and

adopts the conduct of the private parties appearing before it”.516

Second, the Respondent denies that GNS adopted the LRR as its own through the loan

607

608

609
610
611
612
613
614
615
616

Respondent’s Counter-Memorial, at para 191, referring to In re An Application by Pacific West Commercial
Corporation and Nova Scotia Power Inc., GNS Responses to Information Requests from Consumer
Advocate, Exhibit 1 (Agreement dated February 13, 2012), at Schedule A, para 9 (C-173).

Respondent’s Counter-Memorial, para 192, citing In re An Application by Pacific West Commercial
Corporation and Nova Scotia Power Inc., Opening Statement of the Government of Nova Scotia,
NSUARB, July 16, 2012, at 1 (C-178).

Respondent’s Counter-Memorial, at para 191.

Respondent’s Counter-Memorial, at para 192.

See supra, at Paragraph 263 of this Award.

Respondent’s Rejoinder Memorial, at para 34.

Respondent’s Rejoinder Memorial, at para 55.

Respondent’s Rejoinder Memorial, at para 58.

Respondent’s Rejoinder Memorial, at para 59.

Respondent’s Rejoinder Memorial, at para 59.
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agreement.®!” Rather, GNS assessed the LRR and “believed it to be sufficiently sound to justify
making a loan”.%!® Consequently, the Respondent asserts that “Resolute’s suggestion that a State
organ lending money to a private party automatically means that under international law the State
has ‘adopted as its own’ that private party’s contractual rights and obligations vis-a-vis third

parties is untenable”.®°

Third, the Respondent refers back to GNS’s “long-standing and pre-existing governmental
policies” with regard to transitioning to renewable energy as the explanation for its regulatory
behavior with respect to the RES Regulations and Biomass Plant Issues.®?° As such, the regulatory
actions lack the “requisite nexus” to the LRR for them to constitute “acknowledgment and
adoption” of the LRR by GNS pursuant to ILC Article 11.%%* Once again, contrary to Bilcon, the
Respondent emphasizes that GNS did not acknowledge or adopt the LRR (as the alleged wrongful

conduct) as its own, which is what a claim of attribution under ILC Article 11 requires.%??

D. THE TRIBUNAL’S ANALYSIS
1. Whether GNS’s Assistance Measures Should be Considered as a Whole

As the Claimant notes, the Respondent does not contest that the Assistance Measures, but for the
LRR, can be attributed to Canada.®2® However, this does not suffice to render the LRR attributable
to Canada, too. It may well be correct that, absent the ensemble of measures as a whole, PWCC
would not have purchased and reopened the Mill, which, in turn, arguably would not have caused
damage to the Claimant.5?* This consideration may be relevant for the determination of a breach
of Canada’s international obligations under NAFTA but it cannot affect the determination
whether the conduct—allegedly in breach of Canada’s international obligations—is attributable
to Canada. While attribution and breach are both required for the establishment of an

internationally wrongful act, they constitute separate enquiries: “[a]s a normative operation,

617
618

619
620
621
622
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Respondent’s Rejoinder Memorial, at para 60.

Respondent’s Rejoinder Memorial, at para 60, referring to Rejoinder Witness Statement of Jeannie Chow,
March 4, 2020, at paras 2-4.

Respondent’s Rejoinder Memorial, at para 60.

Respondent’s Rejoinder Memorial, at para 61.

Respondent’s Rejoinder Memorial, at paras 61-62.

Respondent’s Rejoinder Memorial, at paras 62-63.

Claimant’s Reply Memorial, at para 29.

Claimant’s Memorial, at paras 159, 161. See also paras 107-109, citing In re An Application by Pacific
West Commercial Corporation and Nova Scotia Power Inc., Pacific West Commercial Corporation
Application for Amendments to Load Retention Tariff, PWCC Evidence, NSUARB, 22 September, 2012,
at 6-8 (C-197); and In re An Application by Pacific West Commercial Corporation and Nova Scotia Power
Inc., Redacted Pacific West Commercial Corporation Responses To Information Requests From Small
Business Advocate, NSUARB, 27 September, 2012, at 9 (C-203).
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attribution must be clearly distinguished from the characterization of conduct as internationally
wrongful”.6® The rules of attribution, in turn, are founded on “the fundamental principle
governing the law of international responsibility: [that] a State is responsible only for its own

conduct, that is to say the conduct of persons acting, on whatever basis, on its behalf”.%%

The Tribunal will now assess whether there are any grounds why factually distinguishable
conduct must be treated “as an ensemble” for the purposes of attribution, as the Claimant

contends.

The Tribunal notes from the outset that a significant part of the authority relied on by the Claimant
has treated distinct instances of conduct as elements of a whole for the purposes of establishing a
breach but not for the purposes of attribution. For example, the tribunal in GAMI explained that
“[i]t is the record [of measures] as a whole—not dramatic incidents in isolation—which
determines whether a breach of international law has occurred”.®?” The tribunal in S.D. Myers
“examin[ed] the record of the evidence as a whole” for the purpose of “characteriz[ing]
CANADA’s motivation or intent fairly”,52® namely for establishing whether conduct already
attributed to Canada amounted to a breach of its obligations—not for the purpose of attribution.
Furthermore, the tribunal in Merrill & Ring held that “the business of the investor has to be
considered as a whole and not necessarily with respect to an individual or separate aspect”®?° with
a view to examining whether State conduct amounted to indirect expropriation; this, too, is a
rather distinct issue which does not concern allegedly wrongful conduct being considered “as a
whole” for the purposes of attribution.%*® Consequently, such instances are not helpful in
determining whether allegedly wrongful conduct should be considered “as a whole” for the

purpose of its attribution to a State—in this case, Canada.

Moreover, the Tribunal is not persuaded by the Claimant’s arguments as to why the measures

should be attributed to the Respondent “as a whole”. In this regard, whether measures are to be
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International Law Commission, Draft Articles on Responsibility of States for Internationally Wrongful Acts
(2001), Commentary to Part One, Chapter 11, at para 4 (CL-145).

Case Concerning the Application of the Convention on the Prevention and Punishment of the Crime of
Genocide (Bosnia and Herzegovina v. Serbia and Montenegro), Judgment, February 26, 2007, ICJ Reports
2007, 43, at 210, at para 406 (RL-115).

Claimant’s Memorial, at para 157, citing GAMI Investments, Inc. v. United Mexican States, UNCITRAL,
Final Award, November 15, 2004, at para 103 [emphasis added].

S.D. Myers, Inc. v. Government of Canada, UNCITRAL, Partial Award, November 12, 2000, at para 161
(CL-102).

Merrill & Ring Forestry L.P. v. Government of Canada, ICSID Case No. UNCT/07/1, Award, March 31,
2010, at para 144 (CL-101) [emphasis added].

The same is true for W. Michael Reisman and Robert D. Sloane, “Indirect Expropriation and its Valuation
in the BIT Generation”, (2003) 75 British Yearbook of International Law 115 (CL-103), which is also
relied on by the Claimant.
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considered as a whole, in the Tribunal’s view, does not depend on whether the Claimant regarded
them as such. Equally, whether the amount of benefits offered was unprecedented or not,%! does
not affect a decision as to whether attribution should be examined in individual instances or in
aggregate. Securing an LRR that was allegedly more beneficial than the level necessary to operate
competitively may well have been crucial to the ensemble of measures (this will be further
assessed in the examination of the claims on the merits below), %32 but again, it is not determinative

for attribution.

Similar to the Tribunal’s finding in Paragraph 290 of this Award, it may well be that PWCC only
accepted the revised electricity measures (after the CRA denial) because amendments favorable
to it were made to other parts of GNS’s finance plan,®® but this merely demonstrates that the
Assistance Measures were interconnected, not that they are to be regarded as such as a matter of

law.

The Tribunal agrees with the Claimant that there need not be a direct link between the total value
of the GNS’s Assistance Measures, nor of the value of any single Measure, and the harm allegedly
sustained by Resolute.®** But even if the cause of the alleged damages to the Claimant was the
Mill’s re-entry onto the market on such advantageous terms, facilitated by GNS’s assistance, %
this is not decisive for the question as to whether GNS’s Assistance Measures should be

considered in their entirety for the purpose of attribution.

The Tribunal agrees with the Respondent that a tribunal constituted under NAFTA Chapter 11
must base its jurisdiction on impugned measures “adopted or maintained by a Party relating to”
an investor and its investment.®®® This does not necessarily mean that taking an “ensemble”
approach contravenes this requirement. Attribution is to be assessed separately from breach:
finding attribution does not imply finding a breach. The Claimant would seem to be conflating
the two by seeking to transpose a question relevant for breach (whether measures, taken together,
violated the Respondent’s obligations or imposed harm on the investor) to the enquiry about

attribution (whether the measures in questions were taken on the State’s behalf or not).

Overall, the Tribunal considers that the Claimant’s arguments to the effect of treating the

impugned measures as an ensemble may well inform the question whether these measures,
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Claimant’s Memorial, at para 156.

See infra, from Paragraph 307 of this Award.
Claimant’s Reply Memorial, at para 37.
Claimant’s Memorial, at para 161.

Claimant’s Memorial, at para 161.
Respondent’s Rejoinder Memorial, at para 24.
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considered as a whole, amounted to a breach of the Respondent’s obligations under NAFTA.
This, however, does not dispense of the question whether these measures amount to State conduct
in the first place. The Tribunal must therefore rely on the principles of attribution, as reflected in
the ILC Articles on the Responsibility of States for Internationally Wrongful Acts, to determine
whether the measures in question, and in particular the electricity benefits, constitute conduct on
behalf of the State.

2. Whether Canada’s Actions Attract State Responsibility under ILC Article 4

It is undisputed that the conduct of GNS proper (including the Premier and Cabinet, Ministries
and Ministers) is attributable to Canada under ILC Article 4. It is also undisputed that the
NSUARSB is a State organ and that its conduct is attributable to Canada.®®” In this manner, the
Tribunal agrees with the Claimant that “provincial subdivisions” and “judicial independence” are

irrelevant to state attribution under ILC Article 4.5

One question that arises in this case is whether actions of State organs must be coherent (or in
line with each other) to be attributable to the State. The Tribunal finds that they do not. Finding
State responsibility is a black-or-white decision, but attributable conduct is not: State organs,
whose conduct is equally attributable, may well act in contradiction (or at cross purposes) with
each other. For example, in the present case, when the partnership and tax formula negotiated
between PWCC and NSPI was denied by one State organ, the CRA, GNS stepped in to adjust its
financial support package as a result.®® Another example is presented by the refusal of the
NSUARB to approve the LRR negotiated between PWCC and NSPI without GNS providing

certain assurances related to the potential RES and biomass costs.®4

In sum, what is needed for the purpose of attribution is that conduct can be identified that is
attributable to the State; in this regard, consistency between the conduct in question and other
conduct attributable to the State is irrelevant. Similarly, prior consultation with other State organs,
or a concerted plan or policy among State organs, may well be relevant for the determination of
a breach of an international obligation, depending on the content of such obligation, but is

irrelevant for the purposes of attribution under ILC Article 4.

The Tribunal therefore turns to the question whether the acts complained of in relation to the
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640

Respondent’s Rejoinder Memorial, at para 39.

See Claimant’s Closing Argument on State Attribution of the Electricity Benefits, November 14, 2020, at
2-5.

Claimant’s Memorial, at paras 100-1; Claimant’s Reply Memorial, at para 256.

Claimant’s Memorial, at paras 83-85, 125-26.
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electricity benefits are attributable to the Respondent (as the other measures are not contested).
At the 2020 Hearing, the Claimant made clear its argument that GNS brought the electricity
benefits into existence by actions of many state actors: the Premier and Cabinet, the Department
of Natural Resources & the Department of Energy, || l] and the NSUARB.% At one level,
the conduct of these State actors does not have to be disaggregated, as the State is responsible for

them all as a matter of attribution.

Yet, a specific question arises regarding the role of the NSUARB and its approval of the LRR
negotiated between PWCC and NSPI. Ultimately, the NSUARB approval of electricity rates or
subsequent adjustments, were acts of State. In other words, the Tribunal agrees with the
Claimant®%? that decisions concerning electricity rates are attributable to the Respondent. The
State conduct in question consisted of the approval of the rate as part of the package of actions

that allowed PHP to operate.

This conclusion, however, does not mean that the rate itself, or the price paid for electricity by
PHP, is attributable to the Respondent. Indeed, the electricity contract itself and the price it
includes were negotiated for months between two private parties.®** The NSUARB’s task was
essentially to determine whether other ratepayers would be better off with the proposed LRR than
if PHP left the electricity system.®** If the electricity contract or price itself were attributable to
the State, it would mean many run-of-the-mill private conduct (e.g. the purchase of real property)
would be rendered State acts simply because it is rubberstamped by the State (e.g. the registration
in the land register). The same principle would apply to government approvals done for instance
under competition laws, utility laws, or bankruptcy laws (which are closer in nature to the
NSUARB’s determination).

The Respondent has argued that since the Claimant has not alleged any wrongdoing related to the
conduct of the NSUARB in the approval of the LRR, that it means its case must fail on this
ground. In other words, the Respondent argues that all the NSUARB was doing is fulfilling its
statutory duty.®* In response, the Claimant has argued notably at the 2020 Hearing that
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See Claimant’s Closing Argument on State Attribution of the Electricity Benefits, November 14, 2020, at
9, 13-14; Hearing on the Merits and Damages, November 14, 2020, at 1326:24-1337:7.

See supra, at Paragraph 224 of this Award, referring to Claimant’s Reply Memorial, at para 27.
Respondent’s Counter-Memorial, at para 157; Respondent’s Rejoinder Memorial, para 41; United States —
WTO Panel Report — Supercalendered Paper, July 5, 2018, at para 7.77 (R-238).

Respondent’s Rejoinder Memorial, at para 43.

Respondent’s Rejoinder Memorial, at para 40; Hearing on the Merits and Damages, November 9, 2020, at
201:19-203:4.
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“lawfulness under national law is irrelevant” basing itself on ILC Article 3.5 The Tribunal notes,
however, that this article relates to wrongfulness of State action and not attribution. As such,
whether anything in the conduct of the NSUARB constituted a breach of NAFTA Article 1102 or

1105 vis-a-vis the Claimant is a question for the merits.

For the sake of completeness, the Tribunal also mentions that ||| NG
-
I ¢ A guments relating to the amendments of the RES

Regulations and the Biomass Plant Issue suffer the same fate. While the actions of GNS related

to these matters are attributable to the Respondent, they did not have a direct effect on the rate or
the price of electricity paid by PHP as such. Indeed, the RES regulations were changed in 2016
without the need to change the LRR.%*° As for the risk of future incremental RES costs, it never
materialized (as the GNS predicted). Again, this question was independent of the negotiation of
the LRR itself.®%°

Having determined that all acts in question by GNS organs can individually be attributed to
Canada under ILC Article 4, the Tribunal does not need to further analyse the Claimant’s
argument with regard to Article 8 or Article 11. Ultimately, the Tribunal is of the opinion that all
measures were offered or signed off by a State organ, so they can be attributed to the State, bearing
in mind that this attribution as such does not imply any wrongfulness. For the avoidance of doubt,
the Tribunal’s conclusion regarding the non-attribution to Respondent of the LRR itself (at

Paragraph 303) would not have been different whether considered under ILC Article 8 or 11.
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Claimant’s Closing Argument on State Attribution of the Electricity Benefits, November 14, 2020, at 6-7;
Hearing on the Merits and Damages, November 9, 2020, at 35:16-36:9; November 14, 2020, at 1348:16-
1349:25.

Claimant’s Reply Memorial, at para 49; Hearing on the Merits and Damages, November 14, 2020, at
1325:21-1326:2, 1329:23-1330:10.

Respondent’s Closing Argument, November 14, 2020, at 88; Hearing on the Merits and Damages,
November 10, 2020, at 473:5-15, 473:24-474:7.

Respondent’s Rejoinder Memorial, at para 49.

Respondent’s Counter-Memorial, at para 220; Hearing on the Merits and Damages, November 9, 2020, at
209:8-210:11.
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LIABILITY

A. NAFTA ARTICLE 1108(7)
1. Introduction

NAFTA Article 1108(7) provides that Article 1102 does not apply to:

(a) procurement by a Party or a state enterprise; or

(b) subsidies or grants provided by a Party or a state enterprise, including
government supported loans, guarantees and insurance. %>

The Parties disagree as to whether the Respondent can avail of the above provision pertaining to

procurement, subsidies and grants.

2. The Respondent’s Arguments

The Respondent argues that the Tribunal should assess the application of Article 1108(7) before
entering the Article 1102 analysis.®*? The Respondent submits that Article 1108(7) operates as a
“carve-out” rule that excludes all procurement activity and subsidies from the scope of some
obligations in Chapter 11.%5 For its position, the Respondent relies on Mesa, Mercer, and UPS in
which cases the Article 1102 analysis was not conducted after it was found that the measures in

question were procurements under Article 1108(7).5%

The Respondent’s primary argument is that, by the Claimant’s own characterization, all the
Assistance Measures (with the exception of the LRR) are either procurement, subsidies, or grants
within the meaning of Article 1108(7).5%° Given that there are no qualifications to the text of
Article 1108, the Respondent submits that “if a measure falls within the ordinary meaning of its
terms, the exclusion from the national treatment obligation in Article 1102 is decisive”.%%® The

Respondent contests the Claimant’s argument that the Assistance Measures comprise “a single
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NAFTA Article 1108(7).

Hearing on the Merits and Damages, November 9, 2020, at 227:3-6; November 14, 2020, at 1242:17-19;
Respondent’s Pre-Hearing Memorial, at para 38.

Hearing on the Merits and Damages, October 18, 2021, at 227:4-9.

Respondent’s Pre-Hearing Memorial, at paras 38-40, referring to Mesa Power Group LLC v. Government
of Canada, UNCITRAL, PCA Case No. 2012-17, Award, 24 March, 2016, at paras 427, 465 (CL-005);
Mercer International Inc. v. Government of Canada, ICSID Case No. ARB(AF)/12/3, Award, 6 March,
2018, at paras 6.34, 6.50-6.51 (RL-122); United Parcel Service of America Inc. v. Government of Canada,
ICSID Case No. UNCT/02/1, Award on Merits, 24 May, 2007, at para 134 (CL-113). See also Hearing on
the Merits and Damages, October 18, 2021, at 227:10-228:7.

Respondent’s Counter-Memorial, at para 224; Respondent’s Rejoinder Memorial, at para 64; Hearing on
the Merits and Damages, November 9, 2020, at 227:23-228:19; Respondent’s Pre-Hearing Memorial, at
para 41.

Respondent’s Counter-Memorial, at para 236; Respondent’s Pre-Hearing Memorial, at para 42.
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non-exempted measure”, noting that the Assistance Measures should be assessed individually

against the language of Article 1108(7).%"

The Respondent submits that the Mercer tribunal stated that the ordinary meaning of
“procurement” is “the general act of buying goods and services”.%%® It notes that the Mesa tribunal

referred to “procurement” as being a “broad notion” “commonly understood to refer to a formal
acquisition, without a requirement that the acquisition be for the government’s own use [...] it
would make no difference at all whether such goods and services, once purchased, are used solely
by the Government, or by any other entity”.%° The Respondent submits that, as confirmed in
Mesa, the definition of procurement from NAFTA Chapter 10 cannot be used in NAFTA Chapter

11.660

The Respondent notes that “subsidy” is not defined in Chapter 11, which suggests that the
NAFTA parties did not want to attribute a narrow meaning to the term.%! The Respondent also
seeks to apply the Mesa tribunal’s reasoning regarding the broad interpretation of “procurement”
to the term “subsidy”.%®? The Respondent argues that the use of the words “grants” and
“government supported loans” after “subsidy” in Article 1108(7) suggests that the meaning of the
latter term is broad.%®® Referring to the Vienna Convention on the Law of Treaties (“VCLT”), the
Respondent stated at the 2021 Hearing that: “the Oxford Dictionary definition, which Resolute, |
believe, referred to [...] is that it’s a sum of money granted by the state or a public body to help
keep an industry or business, keep the price of a commodity or service low”, while noting that not

all definitions refer to the last segment (i.e. keeping prices low).%

The Respondent clarifies that the definition of subsidy under the SCM Agreement has a specific
and particular meaning and cannot be imported into NAFTA.®% The Respondent points out that
under the framework of the SCM Agreement, actions can only be taken against subsidies that are

specific, unlike under NAFTA, where NAFTA parties “purposely left the definition

657

658

659

660
661
662
663
664
665

Hearing on the Merits and Damages, November 14, 2020, at 1250:21-1251:12; Hearing on the Merits and
Damages, October 18, 2021, at 232:3-18.

Respondent’s Pre-Hearing Memorial, at para 40, citing Mercer International Inc. v. Government of Canada,
ICSID Case No. ARB(AF)/12/3, Award, 6 March, 2018, at para 34 (RL-122); Hearing on the Merits and
Damages, October 18, 2021, 229:9-18.

Respondent’s Pre-Hearing Memorial, at para 40, citing Mesa Power Group LLC v. Government of Canada,
UNCITRAL, PCA Case No. 2012-17, Award, 24 March 2016, at paras 424, 437 (CL-005).

Hearing on the Merits and Damages, October 19, 2021, at 483:10-25.

Hearing on the Merits and Damages, October 19, 2021, at 471:3-14.

Hearing on the Merits and Damages, October 19, 2021, at 479:19-22.

Hearing on the Merits and Damages, October 19, 2021, at 472:15-473:8.

Hearing on the Merits and Damages, October 19, 2021, at 472:5-10.

Hearing on the Merits and Damages, October 19, 2021, at 473:20-22.
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undefined” 566

The Respondent submits that Chapter 11 was never intended to discipline subsidies (no matter
their scale).®®” To support this view, the Respondent refers to NAFTA Article 1907(2), which
states that “[t]he Parties further agree to consult on [...] the potential to develop more effective
rules and disciplines concerning the use of government subsidies; and the potential for reliance
on a substitute system of rules for dealing with unfair transborder pricing practices and
government subsidization”.%®® The Respondent highlights that the Mesa tribunal held that the
purpose of Article 1108(7) is for the NAFTA parties to protect their ability to exercise nationality-
based preferences, in a manner that yields maximum benefit for the local economy.%°® The
Respondent submits that when considering the objectives of NAFTA, the object and purpose of
each chapter and each provision must be considered; it was the NAFTA parties’ intention in
NAFTA Chapter 11 that subsidies not be disciplined by NAFTA. %7

The Respondent submits that the following of the measures comprise “procurement” by GNS:67%

The Land Purchase Agreement: The Respondent recalls that the Land Purchase Agreement took
place at fair market value pursuant to a pre-existing government program and would have
happened regardless of the reopening of the Mill.%”> The Respondent argues that this agreement
qualifies as procurement because GNS “paid money and received land in return”.6”® The
Respondent denies that the Land Purchase Agreement could be a subsidy because the transaction

was at fair market value.7

The Outreach Agreement: Under this agreement, PHP was reimbursed for ||| NG

I -0 other public interest activities on Crown

land.®” The Respondent notes that this agreement comprised services that were not unique, but

were commonly procured by GNS from private companies to maintain and develop government
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Hearing on the Merits and Damages, October 19, 2021, at 473:23-474:4.

Hearing on the Merits and Damages, October 19, 2021, at 475:15-476:3.

Hearing on the Merits and Damages, October 19, 2021, at 476:8-477:23.

Hearing on the Merits and Damages, October 18, 2021, at 229:25-230:10; October 19, 2021, at 480:6-
481:4.

Hearing on the Merits and Damages, October 19, 2021, at 484:15-485:8.

Hearing on the Merits and Damages, October 18, 2021, at 230:11-23.

Respondent’s Counter-Memorial, at paras 230-231; Respondent’s Pre-Hearing Memorial, at paras 19, 41;
Hearing on the Merits and Damages, October 18, 2021, at 182:17-25; October 19, 2021, at 457:25-458:1.
Respondent’s Counter-Memorial, at para 230; Respondent’s Pre-Hearing Memorial, at para 41.

Hearing on the Merits and Damages, October 19, 2021, at 458:2-12.

Respondent’s Counter-Memorial, at paras 230-231; Respondent’s Pre-Hearing Memorial, at para 41;
Hearing on the Merits and Damages, October 18, 2021, at 183:8-17.
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property,7® and that PHP would not otherwise perform this work in the course of its operations.”’

The Respondent adds that even if the Tribunal considers the Outreach Agreement a “grant”, as it
was described by the Claimant,®® it would still benefit from the exceptions in
Article 1108(7)(b).6™

The Respondent submits that the Claimant’s allegation that it has refused to produce documents
itemizing the monetary sums attributable to the different cost categories under the Outreach
Agreement is irrelevant.®® The Respondent contends that it complied with the Tribunal’s
Procedural Order No. 9 on document production and clarifies that it has only redacted payments
or reimbursements after October 15, 2014, which is when the Claimant closed its Laurentide
Mill.®8 Above all, the Respondent argues that the Claimant fails to explain the relevance of the

redacted information to the application of Article 1108(7).%8?

The FULA: The Respondent recalls that the FULA is a modernized forestry license that ensures
that any cutting of timber on Crown land would be done in accordance with the Government
policy.%8® This measure was not requested by PWCC, but is an agreement that GNS regularly
enters into for cutting timber on Crown land.%* The Respondent clarifies that PHP paid for the
trees that it harvested on Crown land at the same stumpage rate as others in the province.%%
Regarding the payments made by GNS for PHP’s silviculture activities, the Respondent argues
that they qualify as “procurement” and are exempted by virtue of Article 1108(7)(a).% It adds
that agreements like the FULA are habitual in Nova Scotia and that if PHP was not responsible
for silviculture activities, GNS would have to engage independent contractors to perform that

function.%” The Respondent highlights that “it is to the advantage of the Province as most of the
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Respondent’s Pre-Hearing Memorial, at para 19; Hearing on the Merits and Damages, October 18, 2021,
at 183:18-25.

Respondent’s Counter-Memorial, at para 232; Respondent’s Rejoinder Memorial, at paras 68, 87;
Respondent’s Pre-Hearing Memorial, at para 41.

Respondent’s Counter-Memorial, at para 232; Respondent’s Rejoinder Memorial, para 68, referring to
Claimant’s Memorial, at paras 71, 219, 253; Canada’s Reply Memorial, at para 264.

Respondent’s Counter-Memorial, at para 232; Respondent’s Rejoinder Memorial, at para 87; Hearing on
the Merits and Damages, October 19, 2021, 457:13-23.

Respondent’s Rejoinder Memorial, at para 69, referring to Claimant’s Reply Memorial, at para 310.
Respondent’s Rejoinder Memorial, at para 69, referring to Resolute Forest Products, News Release,
“Resolute Announces Permanent Closure of Laurentide Mill in Shawinigan, Québec”, September 2, 2014
(R-061).

Respondent’s Rejoinder Memorial, at para 69, referring to Claimant’s Reply Memorial, at para 310.
Hearing on the Merits and Damages, October 18, 2021, at 184:9-19.

Respondent’s Pre-Hearing Memorial, at para 19; Hearing on the Merits and Damages, October 18, 2021,
at 185:8-23.

Hearing on the Merits and Damages, October 18, 2021, at 184:25-185:3; October 19, 2021, at 460:6-11.
Respondent’s Counter-Memorial, at para 234; Respondent’s Rejoinder Memorial, at para 67.
Respondent’s Rejoinder Memorial, at para 67.
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activities will yield benefits for decades after they have been performed”.®%

In response to the Claimant’s contention that the FULA confers benefits on PHP such as (i) the
ability to harvest fiber for paper and biomass for fuel and (ii) reimbursement for silviculture
payments,®® the Respondent submits that it cannot fully respond to the Claimant’s assertions due
to their lack of clarity and specificity.®® The Respondent also alleges that the Claimant
misrepresents the operation of the FULA.®* However, to the extent that the Claimant pleads that
PHP got Crown timber “for free”, the Respondent maintains that the “subsidy” exception under
Article 1108(7)(b) applies.5%

The Respondent submits that the following measures were “government supported loans” and
“grants” to assist PWCC with the purchase of the Mill:5%

The $24 million forgivable capital loan and the $40 million credit facility: The Respondent argues
that these measures are “government supported loans” from GNS to PWCC because ‘||

Y Moreover., it adds that

if GNS forgave any of the loan amount, this amount would then qualify as “grants” under the
same exception.5% The Respondent notes that the Claimant has itself referred to the two measures

as loans.%

The $1.5 million workforce training grant and the $1 million marketing grant: The Respondent

identifies these measures as “grants” because “GNS transferred these funds to PHP for training
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690

691

692

693

694
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Respondent’s Rejoinder Memorial, at para 67, citing Rejoinder Witness Statement of Julie Towers, March

4, 2020, at para 3.

Respondent’s Counter-Memorial at para 233, referring to Claimant’s Memorial, at para 219.

Respondent’s Counter-Memorial, at para 234; Respondent’s Rejoinder Memorial, para 67, referring to inter

alia, Claimant’s Memorial, at para 96; Claimant’s Reply Memorial, at para 309.

Respondent’s Counter-Memorial, at para 234.

Respondent’s Counter-Memorial, at para 234; Respondent’s Rejoinder Memorial, at para 67, referring to

Claimant’s Memorial, at para 96; Claimant’s Reply Memorial, at para 309; Hearing on the Merits and

Damages, October 19, 2021, at 455:10-21.

Respondent’s Counter-Memorial, at paras 225-226, 228, 229; Respondent’s Pre-Hearing Memorial, at

paras 19-22, 41; Hearing on the Merits and Damages, October 19, 2021, at 456:22-457:5.

Respondent’s Counter-Memorial, at para 225, referring to ||| | ||GKGTcTNN
(R-269

I Hearing on the Merits and Damages, October 18, 2021, at 231:2-9.

Respondent’s Counter-Memorial, at para 225, referring to the Canadian Oxford Dictionary (Oxford

University Press, 2019) (R-420), which describes the ordinary meaning of “grant” as “[a]n authoritative

bestowal or conferment of a privilege, right, or possession; a gift or assignment of money, etc. by the act

of an administrative body or of a person in control of a fund of the like”,

Respondent’s Counter-Memorial, at para 225, referring to Claimant’s Memorial, at para 64.
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and marketing purposes and they are non-repayable”.%®” It also points out that the Claimant has

itself qualified these two measures as grants.5%

The Respondent disputes the Claimant’s characterization of the ability to use tax losses to offset
gains from PWCC'’s investments outside Nova Scotia as a distinct measure, arguing that this is
an integral part of the credit facility and the capital loan.®® The Respondent submits that the
ability to offset tax losses is a right stipulated in the Income Tax Act and, if anything, would be a

“subsidy” since it i |1 ** e

Respondent explains:

Indemnity Agreement: The Respondent considers that ||| | ] constitutes a government

supported loan because |
I I
I

The Ramp-Up Agreement: The Respondent argues that this measure is also a government

supported loan because |
L

Respondent contends that the Ramp-Up Agreement could also qualify as a “grant” and that
regardless of its label, it falls within the Article 1108(7)(b) exception.’®

The Respondent explains that the following were not beneficial measures taken by GNS in favour

of PHP or were private transactions that did not involve Canada:
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699
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Respondent’s Counter-Memorial, at para 227; Respondent’s Pre-Hearing Memorial, at para 41; Hearing on
the Merits and Damages, October 18, 2021, at 230:24-231:1.

Respondent’s Counter-Memorial, at para 227, referring to Claimant’s Memorial, at para 64.

Respondent’s Counter-Memorial, at para 226, referring to Claimant’s Memorial, at para 219.

Hearing on the Merits and Damages, October 19, 2021, at 459:14-25.

Respondent’s Counter-Memorial, at para 226, referring to
I ¢ 5-6 (C-152); I 2! 5-6 (C-195).
Respondent’s Counter-Memorial, at para 226, referring to ||| GGG -t 6 (C-195).
Respondent’s Counter-Memorial, at para 228.
Respondent’s Counter-Memorial, at para 228, referring to

(R-269).
Respondent’s Counter-Memorial, at para 229.
Respondent’s Counter-Memorial, at para 229.
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Pension Liability: The Respondent argues that GNS never took on PHP’s pension liability; GNS
negotiated arrangements directly with the workers without PHP’s involvement.”””  The
Respondent explains that GNS proposed legislation that would directly help the workers and

pensioners avoid an “immediate windup hit of up to 30 percent or more of their pensions”.”%®

The LRR: The Respondent submits that the LRR is a private transaction at a market rate that

cannot be attributed to Canada.”

Biomass Plant savings: The Respondent explains that any Biomass Plant savings (which the
Respondent denies were in the range of $6-8 million) were the result of a private deal and that the

rate PHP pays for steam was not subsidized by other ratepayers."°

Renewable energy savings: The Respondent reiterates that GNS never paid any money that

resulted in renewable energy savings for PHP.™

Property Tax Relief: The Respondent explains that the property tax relief that PHP received was
commensurate with the change in its property holdings and therefore there was no beneficial
measure provided pertaining to property tax.”*? In the event that “the Claimant maintains this
argument or the Tribunal finds that the tax agreement provided a benefit to PWCC or PHP,
Canada submits that the measure would fall within the scope of the exclusion for subsidies and
grants set out in Article 1108(7)(b)”.73

The Respondent submits that the “debtor in possession finances hot idle and forestry

infrastructure” were ruled by the Tribunal as being outside its jurisdiction.”*

In response to the Claimant’s first prong of argumentation, the Respondent denies that its current
stance in this Arbitration with respect to subsidies contradicts the position it took previously in

other fora.”™®

With respect to the CVD Investigation, the Respondent recalls that Canada and GNS did not

dispute some elements that the US DOC ultimately determined as countervailable subsidies under

707
708
709
710
711
712
713
714
715

Hearing on the Merits and Damages, October 19, 2021, at 446:14-447:15, 460:4-5.

Hearing on the Merits and Damages, October 19, 2021, at 447:1-4.

Hearing on the Merits and Damages, October 19, 2021, at 458:13-21.

Hearing on the Merits and Damages, October 19, 2021, at 458:22-459:11.

Hearing on the Merits and Damages, October 19, 2021, at 450:24-25.

Hearing on the Merits and Damages, October 19, 2021, at 463:17-464:18.

Respondent’s Counter-Memorial, at para 224, fn. 472.

Hearing on the Merits and Damages, October 19, 2021, at 460:8-11.

Respondent’s Counter-Memorial, at para 238; Hearing on the Merits and Damages, November 9, 2020, at
230:2-10; November 14, 2020, at 1243:15-1244:20.
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US domestic law.™6

As for the subsequent NAFTA and WTO proceedings, the Respondent specifies that they dealt
with select issues, such as the LRR, the provision of stumpage and biomass to PHP, and GNS’s
payments to PHP under the Outreach Agreement.”*” The Respondent further recalls that by the
time Canada submitted its 2013 Subsidies Notification to the WTO on July 1, 2013, the issue had
already been brought up at two meetings of the WTO Committee on Subsidies and Countervailing
Measures in addition to ||| GG ' 1he Respondent points
out that, at those proceedings, Canada never denied that GNS had provided subsidies to PHP."°
The Respondent explains that the declaration of “nil” subsidies is not a denial of subsidies.”® The
Respondent further recalls Article 25.7 of the WTO’s SCM Agreement, which states that
“[m]embers recognize that notification of a measure does not prejudge either its legal status under
GATT 1994 and this Agreement, the effects under this Agreement, or the nature of the measure
itself”.”?! The Respondent argues that “if the notification of a measure does not prejudge its

nature, the lack of notification cannot have that effect either”.”?

In any event, the Respondent asserts that notifications of measures as subsidies at the WTO
Committee on Subsidies and Countervailing Measures are not relevant to an Article 1108(7)(b)
analysis.”? It claims that “Resolute does not even attempt to explain how an alleged lack of
notification pursuant to a different treaty deprives a NAFTA [p]arty of the right to rely on an
explicit provision of the NAFTA™.?* Therefore, the Respondent argues that regardless of the
veracity of the Claimant’s allegations concerning the Respondent’s alleged self-contradiction, this
Tribunal must still assess whether the Assistance Measures constitute “subsidies” or *“grants”

under Article 1108(7)(b) in accordance with NAFTA and the applicable rules of international
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720
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722

723
724

Respondent’s Counter-Memorial, at para 238; Respondent’s Rejoinder Memorial, at para 83.
Respondent’s Rejoinder Memorial, at para 83, referring to Respondent’s Counter-Memorial, at paras 154-
155.

Respondent’s Rejoinder Memorial, at para 85, referring to |||
I |

(C-037);

(C-212).
Respondent’s Rejoinder Memorial, at para 85.
Hearing on the Merits and Damages, October 19, 2021, at 489:5-12.

Respondent’s Counter-Memorial, at para 239; Respondent’s Rejoinder Memorial, at para 84, citing WTO,
Agreement on Subsidies and Countervailing Measures, at Article 25.7 (RL-193); Respondent’s Pre-
Hearing Memorial, at para 43; Hearing on the Merits and Damages, October 18, 2021, at 233:23-234:9.
Respondent’s Counter-Memorial, at para 239; Hearing on the Merits and Damages, October 19, 2021, at
485:23-486:6.

Hearing on the Merits and Damages, October 18, 2021, at 233:13-22.

Respondent’s Counter-Memorial, at para 239; Respondent’s Rejoinder Memorial, at para 71; Hearing on
the Merits and Damages, November 9, 2020, at 229:12-25; Respondent’s Pre-Hearing Memorial, at para
43.
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law 725

The Respondent contests the Claimant’s estoppel argument, suggesting that it is based on a
misunderstanding of the applicable legal test.”?® According to the Respondent, in international
law, detrimental reliance is a pre-condition to invoking estoppel:”?" estoppel is triggered by
demonstrating (i) a clear and unambiguous statement of fact; (ii) which is made voluntarily,
unconditionally, and is authorized; and (iii) which is relied on in good faith either to the detriment
of the party relying on the statement or to the advantage of the party making the statement.”? The

Respondent maintains that this legal test has been applied in investor-State disputes’® as well as
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726
727

728

729

Respondent’s Counter-Memorial, at para 238, referring to NAFTA Article 1131(1) (Governing Law),
which states that “A Tribunal established under this Section shall decide the issues in dispute in accordance
with this Agreement and applicable rules of international law”. See also Respondent’s Rejoinder Memorial,
at para 84; Hearing on the Merits and Damages, November 14, 2020, at 1244:23-1245:13, 1247:8-15;
Hearing on the Merits and Damages, October 19, 2021, at 486:7-487:10.

Respondent’s Counter-Memorial, at para 240.

Respondent’s Counter-Memorial, at para 240, referring to James Crawford, Brownlie’s Principles of
International Law (Oxford University Press, 8 ed., 2012) at 420 (RL-124); Derek W. Bowett, “Estoppel
before International Tribunals and Its Relation to Acquiescence”, (1958) 33 British Yearbook of
International Law 176, at 201 (RL-125).

Respondent’s Counter-Memorial, para 240, referring to James Crawford, Brownlie’s Principles of
International Law (Oxford University Press, 8 ed., 2012) at 420 (RL-124); Derek W. Bowett, “Estoppel
before International Tribunals and Its Relation to Acquiescence”, (1958) 33 British Yearbook of
International Law 176, at 202 (RL-125).

Respondent’s Counter-Memorial, at para 240, referring to Cambodia Power Company v. Kingdom of
Cambodia and Electricité du Cambodge LLC, ICSID Case No. ARB/09/18, Decision on Jurisdiction,
March 22, 2011, at para 261 (RL-126); Pac Rim Cayman LLC v. Republic of El Salvador, ICSID Case No.
ARB/09/12, Award, October 14, 2016, at para 8.47 (RL-127); Chevron Corporation and Texaco Petroleum
Company v. The Republic of Ecuador, UNCITRAL, PCA Case No. 34877, Partial Award on the Merits,
March 30, 2010, at para 353 (RL-128); Pan American Energy LLC and BP Argentina Exploration
Company v. The Argentine Republic, ICSID Case No. ARB/03/13, Decision on Preliminary Objections,
July 27, 2006, at paras 159-160 (RL-129); Canfor Corporation v. United States of America; Terminal
Forest Products Ltd. v. United States of America, UNCITRAL, Order of the Consolidation Tribunal,
September 7, 2005, at para 168 (RL-130); Philippe Gruslin v. Malaysia, ICSID Case No. ARB/99/3,
Award, November 27, 2000, at para 20.2 (RL-131); Ceskoslovenska obchodni Banka, A.S. v. The Slovak
Republic, ICSID Case No. ARB/97/4, Decision of the Tribunal on Objections to Jurisdiction, May 24, 1999,
at para 47 (RL-132).
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by the ICJ, the International Tribunal for the Law of the Sea,”®! and State-to-State tribunals.”*?
The Respondent argues that estoppel is unavailable to the Claimant because (i) the Respondent
never “clearly” and “unambiguously” stated that all the Assistance Measures were not
“procurement” or “subsidies or grants, including government supported loans, guarantees and
insurance” as provided for in Article 1108(7)(a) and (b) and (ii) the Claimant does not demonstrate
that it relied to its detriment on statements made by the Respondent.”? The Respondent adds that

the Claimant cannot relabel “estoppel” as “self-contradiction” to bypass the test for estoppel.”*

The Respondent disagrees with the Claimant’s reliance on the Separate Statement of Dean Cass
in UPS to suggest that Canada should have declared its measures as subsidies elsewhere than
before this Tribunal in order to invoke the subsidy exclusion under Article 1108(7).”° The
Respondent recalls that Canada did not deny the nature of some of the Assistance Measures as
subsidies before the US DOC, NAFTA, and WTO panels.”™® The Respondent further notes that
Dean Cass found Article 1108(7)(b) to cover “only self-conscious and overt decisions by
government to expressly convey cash benefits to a particular business, enterprise, or activity” 3’
rather than a “broad sweep of government activity that might reduce the costs or increase the

benefits of a particular business”.”® The Respondent likens the Assistance Measures to the former
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738

Respondent’s Counter-Memorial, at para 240, referring to Sovereignty over Pedra Branca/Pulau Batu
Puteh, Middle Rocks and South Ledge (Malaysia v. Singapore), Judgement, May 23, 2008, 1CJ Reports
2008, 12, at para 228 (RL-133); Land and Maritime Boundary between Cameroon and Nigeria (Cameroon
v. Nigeria, Equatorial Guinea intervening), Judgment, June 11, 1998, ICJ Reports 1998, at para 275 (RL-
134); Land, Island and Maritime Frontier Dispute (El Salvador v. Honduras, Nicaragua intervening),
Judgment, September 13, 1990, ICJ Reports 1990, 92, at para 63 (RL-135); North Sea Continental Shelf
Cases (Germany v. Denmark; Germany v. the Netherlands), Judgment, February 20, 1969, ICJ Reports
1969, 3, at para 30 (RL-136); Payment of Various Serbian Loans Issued in France (France v. Serbia), July
12, 1929 PCIJ Series A, No. 20, 4, at 39, para 80 (RL-137).

Respondent’s Counter-Memorial, at para 240, referring to Dispute Concerning Delimitation of the Maritime
Boundary between Bangladesh and Myanmar in the Bay of Bengal (Bangladesh v. Myanmar), ITLOS Case
No. 16, Judgment, March 14, 2012, at para 124 (RL-138); The ““ARA Libertad”” Case (Argentina v. Ghana),
ITLOS Case No. 20, Joint Separate Opinion of Judges Rudiger Wolfrum and Jean-Pierre Cot, December
15, 2012, at paras 60-69 (RL-139).

Respondent’s Counter-Memorial, at para 240, referring to Railway Land Arbitration (Malaysia v.
Singapore), PCA Case No. 2012-01, Award, October 30, 2014, at para 199 (RL-140); Chagos Marine
Protected Area Arbitration (Mauritius v. United Kingdom), PCA Case No. 2011-03, Award, March 18,
2015, at para 438 (RL-141).

Respondent’s Counter-Memorial, at para 241.

Respondent’s Rejoinder Memorial, at para 79.

Respondent’s Rejoinder Memorial, at paras 88-89, referring to Claimant’s Reply Memorial, at para 303.
Respondent’s Rejoinder Memorial, at para 88. See also supra, at Paragraph 336 of this Award.
Respondent’s Rejoinder Memorial, para 89, citing United Parcel Service of America Inc. v. Government of
Canada, ICSID Case No. UNCT/02/1, Award on the Merits and Separate Statement of Dean Ronald A.
Cass, May 24, 2007, at para 159 (CL-113).

Respondent’s Rejoinder Memorial, para 89, citing United Parcel Service of America Inc. v. Government of
Canada, ICSID Case No. UNCT/02/1, Award on the Merits and Separate Statement of Dean Ronald A.
Cass, May 24, 2007, at para 159 (CL-113).
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scenario and therefore argues that Dean Cass’s concerns in UPS are not applicable in this case.”

The Respondent further argues that the Claimant’s “reliance in a footnote on a single phrase from
the 1962 Separate Concurring Opinion of Vice-President Alfaro in the Temple of Preah Vihear
case evidences the weakness of its argument”.”* It contends that this case serves the Respondent’s
purposes rather than the Claimant’s, because the underlying principle of Vice-President Alfaro’s
Separate Concurring Opinion was that “a State must not be permitted to benefit by its own
inconsistency to the prejudice of another State” and that “the State must not be allowed to benefit
by its inconsistency when it is through its own wrong or illegal act that the other party has been
deprived of its right or prevented from exercising it”.”** The Respondent denies that Temple of
Preah Vihear stands for the principle of good faith, as the Claimant suggests,* because that case
concerned a border dispute between two States and the application of the principle of good faith
was merited in the interest of finality and to avoid detrimental reliance by one State.”* The
Respondent considers to be irrelevant the other case law cited by the Claimant, stating that both
ICC Case No. 6474 and ADC v. Hungary deal with situations in which a party attempted to deny
the existence (or the legality) of a contract with the other party despite benefiting from the same

contract.”™

The Respondent distinguishes this Arbitration from Chevron; the Chevron tribunal had
jurisdiction over both the investment treaty and the arbitration agreement derived from the treaty,
whereas in this case, the Tribunal does not have jurisdiction over the SCM Agreement and
therefore cannot consider Canada’s behavior pursuant to it in determining whether it should be
precluded from invoking Article 1108(7).7%

Moreover, the Respondent argues that the principle of good faith does not “exist separately from

estoppel”; " it “does not constitute a separate source of obligation where none would otherwise

739
740
741

742

743

744

745

746

Respondent’s Rejoinder Memorial, at para 89.

Respondent’s Counter-Memorial, at para 242, referring to Claimant’s Memorial, at para 230, fn. 325.
Respondent’s Counter-Memorial, para 242, citing Temple of Preah Vihear (Cambodia v. Thailand), Merits,
Judgment, Separate Opinion of Vice-President Alfaro, June 15, 1962, ICJ Reports 1962, 39, at 40 (CL-
136).

Respondent’s Rejoinder Memorial, at para 77, referring to Claimant’s Reply Memorial, at paras 293-295.
Respondent’s Rejoinder Memorial, at para 77, referring to Case Concerning the Temple of Preah Vihear
(Cambodia v. Thailand), Merits, Judgment, June 15, 1962, ICJ Reports 1962, 6, at 32, 34-35 (RL-203).
Respondent’s Counter-Memorial, at para 243, referring to Claimant’s Memorial, at para 325.
Respondent’s Rejoinder Memorial, at para 80, referring to Chevron Corporation and Texaco Petroleum
Company v. Republic of Ecuador, PCA Case No. 2009-23, Second Partial Award on Track Il, August 30,
2018 (CL-239).

Respondent’s Rejoinder Memorial, at para 76.
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exist”.”” The Respondent pleads that none of the authorities upon which the Claimant relies™®
shows how a general principle of good faith stands as a separate source of obligation. The
Respondent submits that “while the principle of good faith is an overarching principle to be
applied to the interpretation and application of a specific legal rule, it does not permit this Tribunal
to refuse to apply an explicit provision of a treaty (namely NAFTA Article 1108(7)) because of
the alleged non-compliance of Canada with a different provision of another treaty (namely
Article 25 of the SCM Agreement)”.79

As to the Claimant’s reliance on the principle of consistency, the Respondent notes that this
principle derives from international relations and has largely been applied in an inter-State

context.”°

With respect to the Claimant’s contention that the Respondent failed to raise its Article 1108(7)
defense earlier in the proceedings, the Respondent notes that its Statement of Defence specifically
indicated that it would rely on the exclusions set out in Article 1108(7)(a) and (b).”®* Moreover,
it maintains that it is common for NAFTA tribunals to address Articles 1102 and 1108(7) together

with the merits.”2

3. The Claimant’s Arguments

The Claimant’s position as regards Article 1108(7) is two-fold: first, Canada cannot rely on
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748

749
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751

752

Respondent’s Rejoinder Memorial, at para 73, referring to Case Concerning Border and Transborder
Armed Actions (Nicaragua v. Honduras), Jurisdiction and Admissibility, Judgment, December 20, 1999,
ICJ Reports 1988, 69, at para 94 (RL-202); Case Concerning the Land and Maritime Boundary Between
Cameroon and Nigeria (Cameroon v. Nigeria), Preliminary Objections, Judgment, June 11, 1998, ICJ
Reports 1998, 275, at 297 (RL-134).

Claimant’s Reply Memorial, paras 296, 298-299, 301, referring to Arbitral Award Made by the King of
Spain on 23 December 1906 (Honduras v Nicaragua), Judgment, November 18, 1960, ICJ Reports 1960,
192, at 192 (CL-207); Legal Status of Eastern Greenland (Denmark v. Norway), Judgment, 5 April, 1933,
PCIJ Series A/B, No. 53, at 69 (CL-208); Oil Field of Texas, Inc. v. The Government of the Islamic Republic
of Iran, Interlocutory Award, Iran-US CTR, Case No. 43, December 9, 1982, at 24-25 (CL-211); Chevron
Corporation and Texaco Petroleum Company v. Republic of Ecuador, PCA Case No. 2009-23, Second
Partial Award on Track 11, August 30, 2018, at para 7.106 (CL-239).

Respondent’s Rejoinder Memorial, at para 75.

Respondent’s Rejoinder Memorial, at para 78.

Respondent’s Counter-Memorial, at para 237; Respondent’s Rejoinder Memorial, at para 81, referring to
Respondent’s Statement of Defence, at paras 12, 88-99.

Respondent’s Rejoinder Memorial, at para 81, referring to Mercer International Inc. v. Government of
Canada, ICSID Case No. ARB(AF)/12/3, Award, March 6, 2018, at para 6.27 (RL-122); Windstream
Energy LLC v. Government of Canada, PCA Case 2013-22, Award, September 27, 2016, at para 391 (CL-
123); Mesa Power Group LLC v. Government of Canada, UNCITRAL, PCA Case No. 2012-17, March 24,
2016, at para 214 (RL-052); United Parcel Service of America Inc. v. Government of Canada, ICSID Case
No. UNCT/02/1, Award on the Merits and Separate Statement of Dean Ronald A. Cass, May 24, 2007, at
para 125 (CL-113); ADF Group Inc. v. United States of America, ICSID Case No. ARB(AF)/00/1, Award,
January 4, 2003, at para 86 (CL-130).
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Avrticle 1108(7) because of its prior statements outside this Arbitration denying that the Assistance
Measures are subsidies (the self-contradiction argument), and second, if Canada can rely on
Article 1108(7), not all of the Assistance Measures are covered by Article 1108(7).”*® Without
prejudice to its primary arguments, the Claimant answered questions from the Tribunal at the
2021 Hearing seeking to clarify its positions on the application of Article 1108(7) to the

Assistance Measures. Its submissions are also outlined below.

The Claimant argues that Article 1108(7) is an exception, rather than a derogation, and should be
turned to only after considering whether there has been a breach of Article 1102.7* The Claimant
notes that Canada’s position on this issue has been unclear, that both Parties have presented
extensive arguments on Article 1102, and that the international community would benefit from a
determination on the merits of Article 1102 (which is “virtually identical[ly]” reflected in Article
14.4 of the USMCA and similarly worded in many treaties).”®

As to its primary argument, the Claimant submits that Canada and GNS’s current position that
the Assistance Measures are covered by Article 1108(7) contradicts their earlier positions before
the WTO during the period between July 14, 2011 and July 19, 2013, whereby Canada declared
“nil” subsidies for the purposes of the Agreement on Subsidies and Countervailing Measures.”®
The Claimant highlights that by “nil”, Canada meant that it did not grant or maintain within its
territory any subsidy within the meaning of Article 1.1 of the Agreement.”” The Claimant further
notes that Canada did not characterize the Assistance Measures as subsidies during the CVD

Investigation in the United States.”® The Claimant additionally highlights that Canada did not
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Claimant’s Memorial, at paras 228-230, referring to Respondent’s Statement of Defence, at para 88;
Claimant’s Reply Memorial, at paras 276-277; Hearing on the Merits and Damages, October 18, 2021, at
114:1-9.

Hearing on the Merits and Damages, November 9, 2020, at 152:12-21.

Hearing on the Merits and Damages, November 9, 2020, at 152:22-153:23.

Claimant’s Memorial, at para 229; Claimant’s Reply Memorial, para 277, referring to World Trade
Organization, New and Full Notification Pursuant to Article XIV:1 of the GATT 1994 and Article 25 of
the Agreement on Subsidies and Countervailing Measures — Canada, WTO Doc. G/SCM/N/253/CAN, July
1, 2013, at 35, section 12 (C-021), World Trade Organization, New and Full Notification Pursuant to Article
XVI:I of the GATT 1994 and Article 25 of the Agreement on Subsidies and Countervailing Measures —
Canada, WTO Doc. G/SCM/N/284/CAN, July 9, 2015, at 37, section 12 (C-359); World Trade
Organization, New and Full Notification Pursuant to Article XVI:1 of the GATT 1994 and Article 25 of the
Agreement on Subsidies and Countervailing Measures — Canada, WTO Doc. G/SCM/N/315/CAN July 3,
2017, at 32, section 12 (C-361); World Trade Organization, Committee on Subsidies and Countervailing
Measures, “Minutes of the Regular Meeting held on 22 April 2013”, WTO Doc. G/SCM/M/85, August 5,
2013, at paras 128-132 (C-353). See also Claimant’s Reply Memorial, at para 285, in which the Claimant
reports that the total period during which Canada reported “Nil” for GNS subsidies spanned between April
1, 2010 and March 21, 2016; Hearing on the Merits and Damages, November 9, 2020, at 154:12-155:20;
Claimant’s Pre-Hearing Memorial, at para 73; Hearing on the Merits and Damages, October 18, 2021, at
114:15-25.

Hearing on the Merits and Damages, October 18, 2021, at 116:8-13.

Claimant’s Memorial, at para 229; Hearing on the Merits and Damages, October 18, 2021, at 115:1-4.
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characterise the Assistance Measures as subsidies in ||| GcNGEEEEE - ' 2!

these instances, the Claimant submits, Canada denied providing subsidies to PWCC.” The
Claimant argues that Canada cannot now alter its stance on subsidies in order to benefit from the
Article 1108(7) exception.’!

The Claimant invokes the principle of good faith, which it argues protects against self-
contradiction.”? The Claimant submits that Canada may not “blow hot and cold”’® in different
proceedings: the central aspect of estoppel “is the requirement that a State ought to maintain
towards a given factual or legal situation an attitude consistent with that which it was known to
have adopted with regard to the same circumstances on previous occasions”.’®* The Claimant
notes that this principle has been applied in numerous international decisions, such as Temple of
Preah, in which Vice-President Ricardo J. Alfaro stated in his concurring opinion that “a state
party to an international litigation is bound by its previous acts or attitude when they are in

contradiction with its claims in the litigation”.”®®

The Claimant contends that a claim against self-contradiction does not require evidence of
detrimental reliance to succeed.’®® The Claimant relies on the Arbitral Award by the King of Spain,

in which “the ICJ did not analyze whether Honduras relied upon Nicaragua’s statements or
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Claimant’s Reply Memorial, at para 282, citing

I (C-212); Hearing on the Merits and Damages, November 9, 2020, 155:8-11; Hearing
on the Merits and Damages, October 18, 2021, at 16:22-17:6.

Claimant’s Reply Memorial, at paras 281-286; Hearing on the Merits and Damages, November 14, 2020,
at 1209:11-1210:9.

Claimant’s Memorial, at para 230; Claimant’s Reply Memorial, at para 278; Hearing on the Merits and
Damages, November 14, 2020, at 1344:7-18; Claimant’s Pre-Hearing Memorial, at para 73.

Hearing on the Merits and Damages, November 9, 2020, at 160:3-9; Claimant’s Pre-Hearing Memorial, at
para 73; Hearing on the Merits and Damages, October 19, 2021, at 398:25-399:8.

Claimant’s Reply Memorial, at para 278; Claimant’s Pre-Hearing Memorial, at para 73.

Claimant’s Reply Memorial, at para 292, citing lain C. MacGibbon, “Estoppel in International Law”,
(1958) 7 International and Comparative Law Quarterly 468, at 45 (CL-204).

Claimant’s Reply Memorial, para 293, citing Temple of Preah Vihear (Cambodia v. Thailand), Merits,
Judgment, Separate Opinion of Vice-President Alfaro, June 15, 1962, ICJ Reports 1962, 39, at 39 (CL-
136); Claimant’s Reply Memorial, para 296, referring to Arbitral Award Made by the King of Spain on 23
December 1906 (Honduras v. Nicaragua), Judgment, 18 November, 1960, ICJ Reports 1960, 192, at 192
(CL-207); Claimant’s Reply Memorial, para 296, citing James Crawford, Brownlie’s Principles of
International Law (Oxford University Press, 9" ed., 2019) at 407 (CL-244). Further to this argument, see
Claimant’s Reply Memorial, paras 294-295, citing The S.S. Lisman (United States of America v. United
Kingdom), Award, October 5, 1937, 3 R.I.A.A. 1767, 1790 (CL-202); Award between the United States
and the United Kingdom relating to the rights of jurisdiction of the United States in the Bering’s sea and
the preservation of fur seals, Ad hoc, Award, XXVII R.I.A.A. 263, August 15, 1893 (‘Rights in the Bering
Sea’) (CL-200).

Claimant’s Reply Memorial, at para 294, referring to The S.S. Lisman (United States of America v. United
Kingdom), Award, October 5, 1937, 3 R.1.LA.A. 1767, 1790 (CL-202); Claimant’s Reply Memorial, at para
298, citing Legal Status of Eastern Greenland (Denmark v. Norway), Judgment, 5 April, 1933, PCIJ Series
A/B, No. 53, at 69-69 (CL-208).
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conduct”.”” The Claimant also relies on Chevron v. Ecuador, in which it submits that the tribunal
relied on “the broad principle against self-contradiction” to deny Ecuador’s jurisdictional
objection that Chevron had not made an investment in Ecuador on the basis that Ecuador’s own

courts had ruled that there was an investment.”68

The Claimant submits that none of the Respondent’s authorities on estoppel contradict the broader
principle against self-contradiction.”®® For example, in Pope & Talbot, the tribunal remained
unconvinced that the investor’s participation and acquiescence of the Softwood Lumber
Agreement was sufficient representation to estop it from arguing that the agreement caused it
injury.”” However, according to the Claimant, nowhere in the award does the tribunal address

the broader principle against self-contradiction.”’

The Claimant invokes the Separate Statement of Dean Ronald Cass in UPS to lend weight to its

observation:

It is, at a minimum, reasonable to ask a NAFTA Party seeking to avail
itself of the subsidy exclusion from Chapter 11 to clearly designate its
conduct as a subsidy somewhere other than in defense of its conduct
before a tribunal seeking to resolve a dispute.””2

The Claimant criticizes the Respondent’s failure to raise its Article 1108 defense during the
bifurcated first phase of this Arbitration.”” It contends that the Respondent only advanced the
Article 1108 defense in March 2019, after the CVD Investigation was settled,’” at which point
“neither Canada nor PHP would suffer any adverse consequence arising from Canada’s failure to
comply with its WTO reporting obligations”.””® Further to this point, the Claimant recalls that in
NAFTA Article 103, Canada and other NAFTA parties reaffirmed “their existing rights and

obligations with respect to each other under the General Agreement on Tariffs and Trade and
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Claimant’s Reply Memorial, at para 297; Hearing on the Merits and Damages, October 18, 2021, at 119:13-
17.

Hearing on the Merits and Damages, October 18, 2021, at 119:18-24; October 19, 2021, at 400:23-401:14.
Claimant’s Reply Memorial, at paras 305-307, referring to Respondent’s Counter-Memorial, at para 240.
Claimant’s Reply Memorial, at para 305, referring to Pope & Talbot Inc. v. Government of Canada,
UNCITRAL, Interim Award, June 26, 2000, at paras 110, 112 (CL-116).

Claimant’s Reply Memorial, at para 306.

Claimant’s Reply Memorial, at para 303, citing United Parcel Service of America Inc. v. Government of
Canada, ICSID Case No. UNCT/02/1, Award on the Merits, May 24, 2007, Separate Statement of Dean
Ronald A. Cass, at para 163 (CL-113); Hearing on the Merits and Damages, November 9, 2020, at 157:4-
158:19; Claimant’s Pre-Hearing Memorial, at para 74; Hearing on the Merits and Damages, October 18,
2021, at 117:9-118:5.

Claimant’s Reply Memorial, at para 287; Hearing on the Merits and Damages, October 19, 2021, at 343:15-
23, 344:3-12.

Claimant’s Reply Memorial, at para 290, referring to Settlement Agreement Between Verso, Port
Hawkesbury Paper, and Irving Paper, March 21, 2018 (C-242).

Claimant’s Reply Memorial, at para 290.
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other agreements to which such Parties are party”.”’

As to its secondary argument, if the Tribunal were to find that Canada may rely on
Article 1108(7), the Claimant submits that the Assistance Measures are not totally covered by
Article 1108(7).7"

At the outset the Claimant clarifies that it is not considering the Assistance Measures in isolation,
but the cumulative effect of the measures, which would not be covered by Article 1108(7).7® The
Claimant submits that Article 1108(7) does not exempt a “broader government initiative”, even
if its components may qualify as a subsidy or a procurement.””® The Claimant clarifies that the
measure under examination in this Arbitration is GNS’s decision to make PHP the lowest cost

producer of SC Paper; the Assistance Measures cannot be studied in isolation.’®

Asked by the Tribunal to clarify some of its positions ahead of the 2021 Hearing and at this
Hearing, the Claimant notes that “subsidy” and “procurement” are not defined in the NAFTA and
highlights the following dictionary definitions of procurement as being “the action of obtaining
or procuring something” and a subsidy as being “a sum of money granted by the government or
a public body to assist an industry or business so that the price of a commodity or service may
remain low or competitive”.”® The Claimant explains that the terms “loans, guarantees and

insurance” in Article 1108(7) are “subsumed” within the definition of subsidies.’®2

The Claimant, relying on Dean Cass’ Separate Statement in UPS and basic “canons of
construction” regarding exceptions, argues that Article 1108(7) should not be interpreted
broadly.” The Claimant submits that it is reasonable to interpret Article 1108(7) as aiming to
exclude from NAFTA scrutiny those measures that the NAFTA parties knew would be subject to

the WTO discipline and other trade remedies.”®*

Drawing on NAFTA Article 1001(5), which refers to procurement for the purposes of NAFTA
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Claimant’s Reply Memorial, at para 302.

Claimant’s Memorial, at para 230; Hearing on the Merits and Damages, November 9, 2020, 162:18-163:1.
Hearing on the Merits and Damages, November 14, 2020, at 1211:19-1212:14; Claimant’s Pre-Hearing
Memorial, at paras 77-78; Hearing on the Merits and Damages, October 18, 2021, at 114:10-14.

Hearing on the Merits and Damages, October 18, 2021, at 122:12-24; October 19, 2021, at 309:4-15.
Hearing on the Merits and Damages, October 18, 2021, at 123:6-124:3.

Claimant’s Pre-Hearing Memorial, para 70, citing https://www.lexico.com/en/definition/subsidy; Hearing
on the Merits and Damages, October 18, 2021, at 109:22-110:11; October 19, 2021, at 405:10-22.
Hearing on the Merits and Damages, October 19, 2021, at 406:23-407:6.

Hearing on the Merits and Damages, November 14, 2020, at 1350:12-1351:2; Claimant’s Pre-Hearing
Memorial, at para 71; Hearing on the Merits and Damages, October 18, 2021, at 110:12-113:2; October 19,
2021, at 406:1-8.

Hearing on the Merits and Damages, October 18, 2021, at 113:3-12.
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Chapter 10, the Claimant submits that assistance possessing a subsidy element would not be
considered procurement.” To support its ability to draw on a NAFTA chapter other than
Chapter 11, the Claimant notes that the tribunal in Canfor also looked outside NAFTA Chapter 11
and imported a provision from Chapter 19 (NAFTA Article 1901(3)) to hold that antidumping
and countervailing duty measures should be excluded from the NAFTA Chapter 11 challenge.’8®
The Claimant also relies on NAFTA Article 1112(1) which states that in case of inconsistency

between Chapter 11 and another chapter, the latter will prevail.”®’

In response to Canada’s argument to the contrary, the Claimant argues that NAFTA Article
1907(2), by stipulating that the NAFTA parties agreed to consult on the potential to develop more
effective rules and disciplines concerning the use of government subsidies, indicates that Chapter

11 does discipline subsidies to some extent.’8®

Having set out its position on the meaning of the terms in Article 1108(7), the Claimant maintains
that not all of the Assistance Measures individually qualify as financial contributions, despite
resulting in financial outcomes for PWCC and PHP.”® According to the Claimant, even with a
few remaining measures, GNS’ policy of favoring one domestic investor and causing a necessary

negative impact on the foreign investor “is still a fact”.”°

The Claimant argues that the term “procurement” does not apply to the entirety of the Outreach
Agreement, which is rather a subsidy.” The Claimant notes that the government is not
purchasing anything under the Outreach Agreement, but is rather providing an incentive to PHP

for deciding to carry out certain activities.”®? The Claimant submits that the Outreach Agreement

states that PHP may receive reimbursements from GNS for || GGG
I hich, the Claimant

argues, does not fall within the definition of “procurement”.” The Claimant recalls that the U.S.

DOC found the Outreach Agreement to be a countervailable subsidy and Canada did not contest
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Hearing on the Merits and Damages, October 19, 2021, at 407:19-409:5.

Hearing on the Merits and Damages, October 19, 2021, at 409:6-410:2, referring to Canfor Corporation
and Terminal Forest Products Ltd. v. United States of America, UNCITRAL, Decision on Preliminary
Question, June 6, 2006 (RL-07).

Hearing on the Merits and Damages, October 19, 2021, at 410:3-7.

Hearing on the Merits and Damages, October 19, 2021, at 534:19-535:6.

Claimant’s Memorial, at para 230; Hearing on the Merits and Damages, November 14, 2020, at 1211:11-
18; Hearing on the Merits and Damages, October 19, 2021, at 402:5-13.

Hearing on the Merits and Damages, October 19, 2021, at 402:14-25.

Claimant’s Reply Memorial, at para 309; Hearing on the Merits and Damages, October 19, 2021, at 412:15-
413:14.

Hearing on the Merits and Damages, October 19, 2021, at 412:22-24, 413:3-8; Claimant’s Reply Memorial,
at para 309.

Hearing on the Merits and Damages, October 19, 2021, at 412:15-24.
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this finding.”*

At the 2021 Hearing and in response to questions from the Tribunal, the Claimant submitted that
the following measures are “subsidies” because they are either “government supported loans” or

“grants”:

The $24 million forgivable loan and $40 million credit facility: The Claimant submits that these

measures are loans and fall within the definition of a subsidy.”®®

The $1.5 million workforce training grant and the $1 million marketing grant: The Claimant
submits that these are grants that fall within the definition of a subsidy. The Claimant did not

make a specific argument in relation to the Ramp-Up Agreement.

The Land Purchase Agreement: The Claimant notes that this agreement for the purchase of land
was concluded with the other Assistance Measures, therefore, taken in context, the Land Purchase
Agreement was “a form of government assistance that would provide PWCC with cash to start
up its operations”.”®® Relying on the distinction between subsidies and procurement in
Article 1001(5), the Claimant submits that the Land Purchase Agreement should be considered a
subsidy.”” The Claimant adds that procurements can generally be challenged through a bid

protest, which could not have been done in the case of the Land Purchase Agreement.”®®

The Claimant explains that the FULA is a 20-year license for the purchase and harvest of
timber.” It argues that this is neither a procurement nor a subsidy, rather, it is a “very generous
beneficial agreement for PHP” for the purchase of goods from the government and for the

payment to PHP for silviculture activities.8%

The Claimant submits that PHP’s ability to harvest tax losses is not procurement, but a tax
incentive that could be considered as a subsidy providing a financial contribution.* The Claimant

submits that the pension relief received by PHP was neither procurement nor a subsidy.

The Claimant did not make specific arguments about the Indemnity Agreement at the 2021
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Hearing on the Merits and Damages, October 19, 2021, at 413:9-14.
Hearing on the Merits and Damages, October 19, 2021, at 412:2-9.
Hearing on the Merits and Damages, October 19, 2021, at 413:15-414:9.
Hearing on the Merits and Damages, October 19, 2021, at 414:10-16.
Hearing on the Merits and Damages, October 19, 2021, at 414:17-24.
Hearing on the Merits and Damages, October 19, 2021, at 416:5-12.
Claimant’s Reply Memorial, at paras 310-311, referring to
(C-360).
Hearing on the Merits and Damages, October 19, 2021, at 415:12-18.
Hearing on the Merits and Damages, October 19, 2021, at 416:1-4.
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Hearing, bt haspreviosy noted tht

The Claimant argues that it is agreed between the Parties that the LRR, Biomass Regulations,
RES Regulations are not covered by Article 1108(7).8%

4. The Tribunal’s Analysis

The Tribunal begins its analysis with the derogations (or exceptions) provided for in NAFTA
Acrticle 1108(7), before turning to Article 1102(3) in the next Section.

The Tribunal notes that nearly all the paragraphs of Article 1108 start with the same formulation,
listing Chapter 11 Articles that “do not apply” to certain measures or treatment listed therein or
provided in Annexes | to 111 to NAFTA. In the case of Article 1108(7), it means that if the Tribunal
were to find that some of the Assistance Measures are “procurement”, “subsides” or “grants”, the
obligations provided under NAFTA Article 1102 would “not apply” to them. As such, the
Tribunal deems it appropriate to start with the analysis of Article 1108(7), before turning to the
analysis under Article 1102(3) as applicable. This is also the approach adopted by other NAFTA

Chapter 11 tribunals, including in Mesa and Mercer.8%

Two issues of interpretation may be resolved as a preliminary matter. First, one of the Claimant’s
primary arguments relating to Article 1108 is that the exemption is limited to individual subsidies,
grants, or loans: “[t]hese provisions do not exempt a broader government initiative that is alleged
to violate [Article] 1102 even if the broader initiative might include, among its components,
measures that could qualify as a subsidy or a procurement if viewed in isolation”.8% While the
Claimant does not complain of individual Assistance Measures separately, this does not relieve
the Tribunal of its duty to proceed on the basis provided for in Article 1108(7). In this respect, the
text is unambiguous: the parties to NAFTA explicitly provided that the discipline against
nationality-based discrimination at Article 1102 would not apply to procurement by a party and
to subsidies or grants provided by a party. There is no exception in case such measures are joined
or used together. As a result, the Tribunal will assess each measure complained of individually.

This approach is consistent with the approach taken by the Tribunal to attribution: such
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Claimant’s Reply Memorial, at para 181.

Hearing on the Merits and Damages, October 18, 2021, at 124:6-20; October 19, 2021, at 415:6-11.

See Mesa Power Group LLC v. Government of Canada, UNCITRAL, PCA Case No. 2012-17, March 24,
2016, at para 465 (CL-005); Mercer International Inc. v. Government of Canada, ICSID Case No.
ARB(AF)/12/3, Award, March 6, 2018, at para 6.50 (RL-122).

Hearing on the Merits and Damages, November 9, 2020, at 162:21-163:1; November 14, 2020, at 1211:19-
1212:11.
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determinations cannot proceed on an “ensemble” basis but must be made on an individual basis.®”

Second, during the course of the proceedings, the Parties disagreed on the approach to the
interpretation of exceptions provided at Article 1108(7). For the Respondent, “the exception is
broad”.®® It argues for the application of ordinary rules of interpretation: for instance, if
something falls under the term “procurement by a party”, then it qualifies for the exception. For
its part, the Claimant argues that “the [Article] 1108(7) exception should not be interpreted
broadly. This is consistent with the object and purpose of Chapter 11, which is investment
protection. And it’s also consistent with basic cannons of construction, which suggest that
exceptions should be construed narrowly”.8% As held by other NAFTA Chapter 11 tribunals in
relation to Article 1108 (including Mobil and Mesa), this Tribunal is of the view that exceptions
and reservations should be interpreted like other provisions of the treaty: not restrictively as a
matter of principle, but in accordance with their ordinary meaning under the VCLT.® As a
reminder, VCLT Article 31(1) provides that: “A treaty shall be interpreted in good faith in
accordance with the ordinary meaning to be given to the terms of the treaty in their context and

in the light of its object and purpose” .8

Having set the stage, the Tribunal will first interpret the terms “procurement by a Party” used in
Article 1108(7)(a) and the terms *“subsidies or grants provided by a Party” used in
Article 1108(7)(b) and apply them, respectively, to the facts of this case. Second, the Tribunal
will rule on the Claimant’s argument that the Respondent is prevented from relying on
Article 1108(7) because of the doctrine of estoppel or the broader prohibition on self-

contradiction.

(a) Interpretation and application of Article 1108(7)
i. Article 1108(7)(a): procurement

The Tribunal notes that NAFTA Chapter 11 does not provide a definition of “procurement”;

neither does Chapter 2 under General Definitions, nor Chapter 10 “Government Procurement”.
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See supra, at Paragraph 297 of this Award.

Hearing on the Merits and Damages, November 14, 2020, at 1254:19-21; Respondent’s Pre-Hearing
Memorial, at para 40.

Hearing on the Merits and Damages, November 14, 2020, at 1350:22-1351:2.

See e.g. Mesa Power Group LLC v. Government of Canada, UNCITRAL, PCA Case No. 2012-17, March
24, 20186, at para 405 (CL-005); Mobil Investments Canada Inc. and Murphy Oil Company v. Government
of Canada, ICSID Case No. ARB(AF)/07/04, Decision on Liability and Principles of Quantum, May 22,
2012, at paras 251-255 (RL-170).

VCLT Article 31(1).
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As with other NAFTA Chapter 11 tribunals faced with this issue, including ADF,? UPS,813

Mesa,®* and Mercer,8' the Tribunal will have recourse to VCLT Atrticle 31(1).

In Mercer, similar to prior tribunals, the majority of the tribunal held that the ordinary meaning
of “procurement by a Party or a state enterprise” was broad. In this case, the tribunal had to decide
whether the claimant’s claims relating to the 2009 Power Service Agreement brought under
NAFTA Articles 1102 and 1103 concerned “procurement” by a state enterprise (i.e. BC Hydro),
such that they were precluded by NAFTA Article 1108(7)(a).8'® In holding that the claims

concerned procurement (at least in part), the majority of the tribunal held that:

6.34 In the Tribunal’s view, the English word “procurement”, as a
matter of ordinary English language, is the general act of buying goods
and services. It is a broad term. The Tribunal does not consider that the
Spanish (or French) wording cited by the Parties and Non-Disputing
Parties introduces any materially different meaning. Nor, in the
Tribunal’s view, does the word “procurement” require a restricted
meaning in NAFTA Article 1108(7), because it operates as an exception
to the grant of protection to investors and investments under NAFTA
Articles 1102 and 1103. To the contrary, its ordinary meaning is broad
and not restrictive.

6.35  As to its ordinary meaning in NAFTA Article 1108(7)(a), the
Tribunal decides that the phrase “procurement by a Party or a state
enterprise”, in its context and in the light of NAFTA’s object and
purpose, signifies the buying of goods or services for or by a State or a
state enterprise (as defined in NAFTA Annex 1505) owned or controlled
through ownership interests by that State.5'

In its analysis, the majority of the tribunal cited in support the ordinary, broad interpretation given
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ADF Group Inc. v. United States of America, ICSID Case No. ARB(AF)/00/1, Award, January 9, 2003
(CL-130).

United Parcel Service of America Inc. v. Government of Canada, ICSID Case No. UNCT/02/1, Award on
the Merits and Separate Statement of Dean Ronald A. Cass, May 24, 2007 (CL-113).

Mesa Power Group LLC v. Government of Canada, UNCITRAL, PCA Case No. 2012-17, March 24, 2016
(CL-005).

Mercer International Inc. v. Government of Canada, ICSID Case No. ARB(AF)/12/3, Award, March 6,
2018 (RL-122).

Mercer International Inc. v. Government of Canada, ICSID Case No. ARB(AF)/12/3, Award, March 6,
2018, at para 6.27-6.31 (RL-122).

Mercer International Inc. v. Government of Canada, ICSID Case No. ARB(AF)/12/3, Award, March 6,
2018, at para 6.34-6.35 (RL-122).
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in ADF®8 and UPS® as well as the definition of “government procurement” included in the US
Model BIT.820

The majority of the tribunal in Mesa similarly held that the notion of procurement was broad: “In
its ordinary meaning, ‘procure’ [...] means ‘to get; to gain; to come into possession of.” The
French and Spanish texts of the NAFTA use the generic term for ‘purchases’ in Article 1108”.82
In this case, the tribunal decided that the Ontario FIT program, under which power purchase
agreements were awarded by the Ontario Power Authority, constituted “procurement” under
NAFTA Article 1108(7)(a).8?

In the present case, the Claimant only provided a definition of the term “procurement” in its Pre-
Hearing Memorial dated October 14, 2021, in response to questions from the Tribunal. After
noting that the term was not defined in NAFTA, the Claimant provided the following dictionary
definition of “procurement”: “the action of obtaining or procuring something”.8% The Claimant
only engages with the case-law on Article 1108(7)(a) to a limited extent, for instance noting that
the Mesa tribunal’s caution against incorporating provisions from other NAFTA Chapters (here

Chapter 10 on Government Procurement) into Chapter 11 was unwarranted.®?*
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As a reminder, in ADF Group Inc. v. United States of America, ICSID Case No. ARB(AF)/00/1, Award,
January 9, 2003 (CL-130), the tribunal had to decide whether US measures that required that steel materials
used in the construction of an interchange project be 100% produced and fabricated in the US constituted
a breach of NAFTA (at para 155). In its analysis of Article 1108(7)(a), the tribunal found that: “[i]n its
ordinary or dictionary connotation, ‘procurement’ refers to the act of obtaining, as by effort, labor or
purchase. To procure means to ‘get; to gain; to come into possession of’. [...] Thus, governmental
procurement refers to the obtaining by purchase by a governmental agency or entity of title to or possession
of, for instance, goods, supplies, materials and machinery” (at para 161 [internal footnotes omitted]).
Ultimately, the tribunal ruled that “[p]rocurement by the Commonwealth of Virginia for, or in connection
with, the Springfield Interchange Project, constitutes procurement by a Party within the meaning of Article
1108(7)(a). The Investor’s claim concerning Article 1102 is, accordingly, denied”, para 199(3).

At issue in United Parcel Service of America Inc. v. Government of Canada, ICSID Case No. UNCT/02/1,
Award on Merits, 24 May, 2007 (CL-113) was whether the “Postal Imports Agreement” (PIA), under which
Canada Customs procured three services (material handling, data entry, duty collection) from Canada Post
for a fee fell under the Article 1108(7) exemption. The majority of the tribunal, after a brief analysis,
concluded that: “Having analysed the PIA and being informed by the decisions of the ADF and Dussault
Tribunals [A domestic court decision having determined that the PIA was a commercial, fee-for-service
contract], we are of the view that the PIA is clearly a procurement contract under which Canada Post
performs services for Customs for a fee” (at para 135). As such, the tribunal concluded that the PI1A fell
within Article 1108(7)(a).

Mercer International Inc. v. Government of Canada, ICSID Case No. ARB(AF)/12/3, Award, March 6,
2018, at para 6.39-6.41 (RL-122).

Mesa Power Group LLC v. Government of Canada, UNCITRAL, PCA Case No. 2012-17, March 24, 2016,
at para 407 (CL-005).

Mesa Power Group LLC v. Government of Canada, UNCITRAL, PCA Case No. 2012-17, March 24, 2016,
at para 448 (CL-005).

Claimant’s Pre-Hearing Memorial, at para 70, citing https://www.lexico.com/en/definition/procurement.
See Hearing on the Merits and Damages, October 19, 2021, at 409:6-17.
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For its part, the Respondent argues that the ordinary meaning of procurement in Article 1108(7)(a)
is broad, citing in support past NAFTA Chapter 11 cases, including ADF, Mercer, and Mesa.??®
Pressed by Dean Cass at the closing of the 2020 Hearing on the usually formal nature of
procurement, the Respondent argued that the meaning of “procurement” in Article 1108(7) was
broad: “[i]t’s procurement by a party. It’s not covered by other chapters in the NAFTA which

deal with procurement or WTO rules on procurement and so on”.8%

This Tribunal agrees with the Respondent and past tribunals that the ordinary meaning of
procurement is broad. It will now turn to specific arguments by the Claimant related to the
interaction between NAFTA Chapters 10 and 11 and its impact on interpretation. In particular,
the Claimant submitted at the 2021 Hearing that Article 1001(5) of Chapter 10 should be relied
upon by this Tribunal as guidance to differentiate between “procurement” at Article 1108(7)(a)
and “subsidies” at Article 1108(7)(b).8" Article 1001(5) provides as follows:

5. Procurement includes procurement by such methods as purchase, lease
or rental, with or without an option to buy. Procurement does not include:

(a) non-contractual agreements or any form of government assistance,
including cooperative agreements, grants, loans, equity infusions,
guarantees, fiscal incentives, and government provision of goods and
services to persons or state, provincial and regional governments; and

(b) the acquisition of fiscal agency or depository services, liquidation and
management services for regulated financial institutions and sale and
distribution services for government debt. 828

Specifically, the Claimant argued that “any transaction with a subsidy element to it, a financial
contribution from the government providing assistance to the recipient, couldn’t be considered
procurement. That exception in the language in [Article] 1001(5) says that if it looks like a
subsidy, it would not be considered procurement here”.82° The Claimant then submits two
arguments in support of its reliance on another NAFTA Chapter to interpret a provision of
Chapter 11: (i) not sharing the Mesa tribunal’s caution, it submits that other tribunals have done
so (citing to Canfor in relation to NAFTA Chapter 19) and (ii) it further submits that in case of
inconsistency between Chapter 11 and any other chapter, Article 1112(1) provides that the other

chapter will prevail (to the extent of the inconsistency).8%

First, the Tribunal agrees with the reasoning of the Mesa tribunal that concluded that other

825
826
827
828
829
830

See e.g. Respondent’s Counter-Memorial, fn. 486; Respondent’s Pre-Hearing Memorial, at paras 38-42.
Hearing on the Merits and Damages, November 14, 2020, at 1254:19-24.

Hearing on the Merits and Damages, October 19, 2021, at 407:17-409:5.

NAFTA Article 1001(5).

Hearing on the Merits and Damages, October 19, 2021, at 408:24-409:5.

Hearing on the Merits and Damages, October 19, 2021, at 409:6-409:17.
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chapters of NAFTA provide only limited context and guidance to understand the meaning of the
terms in Article 1108(7)(a). Specifically, the Mesa tribunal held that:

Further, in Chapters 11, 12 and 15, the term is used as a “carve-out’,
precluding the application of substantive provisions, while in Chapter 10
the term is used as a ‘carve-in’, allowing for and regulating the
application of substantive provisions. In other words, the term
‘procurement’ is used in different contexts in the NAFTA, serving
different functions and for different purposes, and to regulate different
subject areas. %!

On Chapter 10, the Mesa tribunal added:

If the NAFTA Parties had intended to incorporate the limitations found
in Article 1001(5) into Article 1108(7)(a), they could easily have done
so0. Indeed, other provisions of Article 1108 contain express references
to provisions of other chapters of the NAFTA.8%?

The Tribunal finds this reasoning apposite, even in the case of the narrower argument submitted
by the Claimant, that does not seek to import (wholesale) into Chapter 11 the limitations of
Chapter 10 (as the claimants in other cases had sought to do). The context and purposes of these

provisions do differ.

Relatedly, the Tribunal also agrees with the reasoning of the Mesa tribunal that when considering
object and purpose under the VCLT, the Tribunal not only has to consider the overall objectives
of NAFTA (which operate at a high level of generality), but must “also focus on the objects and
purposes of the particular provision in which the term appears. And for this, the Tribunal must
consider the text of the provision itself (here Article 1108)”.8% On this point, the Mesa tribunal
concluded that “through the exception carved-out by Article 1108(7)(a), the NAFTA Contracting
Parties sought to protect their ability to exercise nationality-based preferences in cases of

procurement” 8%

Second, the Tribunal finds that there is no inconsistency between Chapter 11 and Chapter 10 that
would make the latter prevail in defining procurement. Again, the Tribunal agrees with the

reasoning of the tribunal in Mesa, which held that:

subparagraphs (a) and (b) of Article 1001(5) are not found in Article

831

832

833

834

Mesa Power Group LLC v. Government of Canada, UNCITRAL, PCA Case No. 2012-17, March 24, 2016,
para 417 [internal footnote omitted] (CL-005).

Mesa Power Group LLC v. Government of Canada, UNCITRAL, PCA Case No. 2012-17, March 24, 2016,
para 425 [internal footnote omitted] (CL-005).

Mesa Power Group LLC v. Government of Canada, UNCITRAL, PCA Case No. 2012-17, March 24, 2016,
para 418 (CL-005) citing ADF Group Inc. v. United States of America, ICSID Case No. ARB(AF)/00/1,
Award, January 9, 2003 (CL-130).

Mesa Power Group LLC v. Government of Canada, UNCITRAL, PCA Case No. 2012-17, March 24, 2016,
at para 419 (CL-005).
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1108(7)(a), and therefore, the question of inconsistency cannot arise.
What the Claimant is seeking is not a finding of inconsistency between
Articles 1001(5) and 1108(7)(a) but rather an importation of the
limitations in paragraphs (a) and (b) of Article 1001(5) into Article
1108(7)(a), for which there is no justification, [...]8®

Third, the Tribunal cannot accept the argument of the Claimant which implies that if a government
program seeks to attain more than one objective in a single vehicle or transaction and one of those
components meets the ordinary definition of procurement while another is a grant, the government
could not avail itself of the exclusion provided at Article 1108(7)(a), but only of that under
Avrticle 1108(7)(b). In usual circumstances this differentiation would not matter, as both would be
excluded under Article 1108(7). But in this case, the Claimant seeks to prevent the Tribunal from
applying the Article 1108(7)(b) exclusion on the ground that the Respondent allegedly
contradicted itself in other legal proceedings by claiming that GNS did not provide subsidies to
PHP.8% Consistent with this position, the Claimant has submitted (when asked by the Tribunal at
the 2021 Hearing) that the Outreach Agreement and the Land Purchase Agreement should be

considered subsidies and not procurement under Article 1108(7).

As a general matter, the Tribunal is of the view that nothing in the text of Article 1108(7) prevents
it from applying the exclusion in a case where a government program serves more than one
purpose and amalgamates different components. To hold otherwise would result in form
prevailing over substance, as held by the tribunal in Mercer.8%” Although in a different context,
the tribunal in that case differentiated between components of a contract, holding some terms to

fall within the procurement exception, but not others.8%

In sum, the Tribunal will apply the ordinary meaning of the term procurement at
Acrticle 1108(7)(a) as formulated in Mercer: “the phrase ‘procurement by a Party or a state
enterprise’, in its context and in the light of NAFTA’s object and purpose, signifies the buying of

goods or services for or by a State or a state enterprise”.8*

The Respondent argues that the following measures fall within the scope of Article 1108(7)(a):

the Land Purchase Agreement, the Outreach Agreement and the Forest Utilization Licence

835

836
837

838

839

Mesa Power Group LLC v. Government of Canada, UNCITRAL, PCA Case No. 2012-17, March 24, 2016,
at para 439 (CL-005).

See Paragraphs 349 et seq.

Mercer International Inc. v. Government of Canada, ICSID Case No. ARB(AF)/12/3, Award, March 6,
2018, at para 6.45 (RL-122).

Mercer International Inc. v. Government of Canada, ICSID Case No. ARB(AF)/12/3, Award, March 6,
2018, at paras 6.45-6.47 (RL-122).

Mercer International Inc. v. Government of Canada, ICSID Case No. ARB(AF)/12/3, Award, March 6,
2018, at para 6.35 (RL-122).
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Agreement (or FULA).
a. Land Purchase Agreement

As described earlier, ||| |} | I G'\S purchased 51,500 acres of land from PWCC
for $20 million dollars.3* This purchase took place in the context of the implementation of the
Natural Resources Strategy, which sought to increase Crown ownership of land in the province.®
In order to meet the goal set in pre-existing legislation to protect 12% of Nova Scotia’s land mass,
GNS had recourse to two programs: the Large Land Purchase Program and the Forestry Transition
Land Acquisition Program.®*2 The latter program stipulates a process that includes amongst others
items: the review of letters of request which then get prioritized by a steering committee, the
appraisal of land and its sale at fair market value. The evaluation covers both a DNR staff
preliminary Integrated Resource Management (IRM) assessment and an appraisal by an

accredited appraiser.®

Over the years, GNS purchased land from several mills, including Northern Pulp and NPPH in
2010, Bowater Mersey in 2011, and PWCC in 2012.84

During the proceedings, the Respondent argued that the land purchase in this case “falls within
the scope of the Article 1108(7)(a) exclusion for ‘procurement’: the GNS paid money and

received land in return” 8%

For its part, at the 2021 Hearing following questions from the Tribunal, the Claimant submitted
that the land purchase was a subsidy and not procurement because it “was intended to be a form
of government assistance that would provide PWCC with cash to start up its operations”.84® The
Claimant tied the argument back to NAFTA Chapter 10: “And so per the distinction in NAFTA
Article 1001(5), and perhaps also Article 1112(1), that should be considered a subsidy because
1001(5), if you were to look to that for guidance, this would be financial assistance and that would

tip the balance for it to be a subsidy rather than treated as procurement”.84

As held above, the Tribunal is not persuaded by the Claimant’s argument related to NAFTA

840

841
842
843

844
845
846
847

Respondent’s Counter-Memorial, at para 230; Witness Statement of Julie Towers, April 17, 2019, at para
28.

See Witness Statement of Julie Towers, April 17, 2019, at paras 11-13.

See Witness Statement of Julie Towers, April 17, 2019, at paras 7, 14.

See Nova Scotia Natural Resources, “Forestry Transition Land Acquisition Program: Guidelines for
Applicants”, April 2008, at 1 (R-207).

See Witness Statement of Julie Towers, April 17, 2019, at paras 23-30.

Respondent’s Counter-Memorial, at para 230.

Hearing on the Merits and Damages, October 19, 2021, at 414:6-9.

Hearing on the Merits and Damages, October 19, 2021, at 414:10-16.
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Chapter 10 and its impact on the interpretation of NAFTA Article 1108(7)(a). In any case, the
fact that the money obtained from the sale of the land may have helped PWCC relaunch the
activities of the Mill does not disqualify the transaction from being a procurement. Furthermore,
it is uncontroverted that the land purchase was done at fair market value.®*® On this point, the
Tribunal agrees with the Respondent: “it was a fair market value transaction whereby the

government bought a valuable asset for use for public purposes. It’s not a subsidy”.84

As a result, the Tribunal finds that the Land Purchase Agreement falls under the

Acrticle 1108(7)(a) exclusion as constituting “the buying of goods [...] by a State”.

Even if the Tribunal had adopted a more formal definition of procurement (discussed further
below), the Land Purchase Agreement in this case would still fall under the Article 1108(7)(a)
exclusion. First, land, as real property, is typically not subject to open competitive bidding
procedures when being purchased by governments. Chapter 10 itself reflects the limits of
competitive bidding in certain cases by providing for limited tendering procedures at
Article 1016.8%° Second, the programs described above include their own procedures for GNS

land purchases, such as requests, evaluations, appraisals, and award.
b. Outreach Agreement

The Outreach Agreement was concluded between PHP and GNS on || G > As

explained by Julie Towers in her witness statement: ‘|| G
- |

Y ' *>* GN'S reimburses

PHP for its costs under the agreement up to a cap of $3.8 million per year, for a duration of 10

years.

In its Reply, the Claimant argued that the exception for procurement does not apply to all parts of

the Outreach Agreemen, I
I > Julie Towers, in her Rejoinder witness statement, clarified

that: “all of the expenses that are reimbursed by the GNS under the Outreach Agreement (the

848
849
850

851
852
853

See Witness Statement of Julie Towers, April 17, 2019, at para 30.

Hearing on the Merits and Damages, October 18, 2021, at 182:21-25.

It is noteworthy that not all procurement covered by Chapter 10 is subject to competitive bidding. Indeed,
Article 1016 allows for the use of limited tendering procedures in appropriate circumstances. This would
be the case where e.g. “for reasons connected with the protection of patents, copyrights or other exclusive
rights, or [...] where there is an absence of competition for technical reasons, the goods or services can be
supplied only by a particular supplier and no reasonable alternative or substitute exists”.

se [ (C-205).

See Witness Statement of Julie Towers, April 17, 2019, at para 38.

Claimant’s Reply Memorial, at paras 309-310.
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‘eligible costs’) are related to services provided to, and approved by, the GNS”.8%

Also in its Reply, the Claimant criticizes the Respondent for not producing documents that would
have enabled it to determine whether GNS paid fair market value prices for different cost
categories under the Outreach Agreement. The Respondent denied this claim in its Rejoinder,
noting that relevant documents have been produced and that only the amounts for payments past
October 15, 2014 have been redacted since they are not relevant to the dispute. For the
Respondent, whether as a “procurement” or as a “grant” (the term used by the Claimant on
occasion to refer to the program),®® the payments by GNS for activities performed would fall
within Article 1108(7).8%

At the 2021 Hearing, the Claimant further argued that:

The government is not buying something, there is no price for services.
The amount -- the way that the agreement works is that there’s $3.8
million available for these reimbursements over a ten-year period. So
what that agreement is doing is it’s providing a fiscal incentive of
reimbursement up to annual limits for PHP as it decides to undertake the
types of activities that would be eligible as costs to be reimbursed within
the amounts of the annual limits. 1 will note that the Department of
Commerce found the outreach agreement to be a countervailing subsidy
and Canada did not challenge that finding at the WTO, and you can see
that in the panel report that they have provided at R-238.8%

In sum, the Outreach Agreement was not procurement under Article 1108(7)(a).

It appears to the Tribunal, after reviewing the Outreach Agreement itself, that some of the

provisions clearly meet the definition of “buying services for or by a State”, for example, [Jjjj

N, - Other provisions of
the Outreach Agreement (e.g. [ NG cou/d alternatively

be seen as grants.®

Even if the Tribunal were to hold that the Outreach Agreement had a dual purpose, this would not
prevent the Tribunal from concluding that parts of the agreement could be excluded as
procurement under Article 1108(7)(a) and other parts as grants under Article 1108(7)(b). As

854
855
856
857
858
859

860

Rejoinder Witness Statement of Julie Towers, March 4, 2020, at para 7.

Claimant’s Reply Memorial, at para 310.

See Claimant’s Memorial, at paras 71, 219, 253.

Respondent’s Rejoinder, at para 69; Hearing on the Merits and Damages, October 19, 2021, at 457:13-20.
Hearing on the Merits and Damages, October 19, 2021, at 412:22-413:14.

see [ : CAN000001_0004-
0006 (C-206).
See
CANO000001_0007 (C-206).

at CAN000001_0004,
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discussed above, in the Tribunal’s view, the question is one of substance and not form. As also

held in Mercer, “it is not possible to have one purpose extinguish the other” &

On the issue of formality, the Tribunal adds that while procurement may often be associated with
formal procedures for the acquisition of goods and services by governments and is sometimes
subject to disciplines under trade agreements, that does not mean that such limitations must be
implied where the text does not provide so, such as in the case of NAFTA Article 1108(7)(a). As
held by the tribunal in Mesa, the notion of procurement as a “formal” acquisition is neither

confirmed nor contradicted by the context in which the term is used.86?

In sum, the Tribunal concludes that the Outreach Agreement falls under the NAFTA
Acrticle 1108(7)(a) exclusion.

C. Forest Utilization License Agreement

As described earlier, the FULA binds PHP and GNS to a modernized forest management licencing
regime and was executed on September 27, 2012. Julie Towers summarized two key elements of
the FULA, alleged by the Claimant to provide “benefits” to PHP: %3

[TThe FULA is intended to contractually bind PHP to act in a manner
consistent with the Province’s Natural Resources Strategy. With respect
to the timber it needs for its mill, PHP pays for all stumpage harvested
from Crown lands at the price and quantity prescribed in the FULA.
Separate from this, PHP has an obligation to undertake specific
silviculture activities for which it incurs expenses. These silviculture
expenses are audited annually, and reimbursement is capped at

In this regard, the Province compensates PHP for
taking care of Crown lands. Without PHP or another licensee conducting
those silviculture activities, it would fall to the Crown to pay contractors
to do s0.%4

As with the Outreach Agreement, the Claimant argued in its Reply that the exception for
procurement under Article 1108(7) does not apply to all parts of the FULA. The Claimant’s case
was limited to one sentence: “GNS “procures’ nothing in these agreements—it is not buying goods
or services—when PHP pays for stumpage under the FULA”.8% At the 2021 Hearing, the
Claimant clarified its position that the FULA constituted neither procurement nor a subsidy

“because it’s a purchase of goods from the government. It’s not the government purchasing goods

861

862

863

864
865

Mercer International Inc. v. Government of Canada, ICSID Case No. ARB(AF)/12/3, Award, March 6,
2018, at para 6.45 (RL-122).

Mesa Power Group LLC v. Government of Canada, UNCITRAL, PCA Case No. 2012-17, March 24, 2016,
at para 415 (CL-005).

Claimant’s Memorial, at paras 219, 253.

Rejoinder Witness Statement of Julie Towers, March 4, 2020, at para 3.

Claimant’s Reply Memorial, at para 309.
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from the company”.8% Given that, on at least one occasion, PHP is alleged to have received more
in silviculture fees than it paid in stumpage fees, the Claimant argued that this circumstance
“demonstrates a very generous beneficial agreement for PHP and a reduction of its fibre cost

which is one of the four cost considerations for paper mills” &’

At the 2021 Hearing, the Respondent also clarified its position that the silviculture work aspect

of the FULA fell under the Article 1108(7)(a) exclusion as procurement, while the stumpage fees
868

Consistent with its earlier finding that an agreement (or specifically, here, a license) could serve
more than one purpose and have some parts only fall within Article 1108(7)(a), the Tribunal
concludes that the silviculture work aspect of the FULA meets the definition of procurement as
“the buying of [...] services for or by a State”. As such, it is excluded from the analysis under
NAFTA Article 1102(3).

However, the Tribunal finds that no exclusion under Article 1108(7) applies to the stumpage fee

aspect of the FULA and as such it will be analyzed in particular under Article 1102(3) below.

ii. Article 1108(7)(b): subsidies or grants

NAFTA Article 1108(7)(b) provides that Article 1102 does not apply to “subsidies or grants
provided by a Party or a state enterprise, including government supported loans, guarantees and

insurance”.

Again here, as with procurement, the Tribunal must interpret terms, including “subsidies”, that
have not been defined by the NAFTA parties in Chapter 11 or elsewhere in NAFTA. After being
asked by the Tribunal to clarify their positions on the interpretation of subsidy,®° both Parties

addressed it at the 2021 Hearing, using the Oxford dictionary definition as a starting point. The

866
867
868

869

Hearing on the Merits and Damages, October 19, 2021, at 416:9-12.

Hearing on the Merits and Damages, October 19, 2021, at 417:12-15.

See Hearing on the Merits and Damages, October 19, 2021, at 454:5-17: “Now, again, Resolute confuses
the FULA’s stumpage fees aspect and the silviculture payments as Ms. Towers explained and as is in the
FULA, PHP pays for all Crown stumpage harvested at the rates prescribed in the FULA and || I

See E-mail from the Tribunal to the Parties dated September 13, 2021, which stated that “[...] the Tribunal
would like the Parties to specifically address in more detail in their submissions and the [2021 Hearing]
how the Tribunal should interpret the notions of ‘treatment’ & ‘in like circumstances’ (at NAFTA Art.
1102(3)), and ‘procurement’” & ‘subsidies’ (at Art. 1108(7))”.
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Claimant read the definition of subsidy as targeting a narrow category of government support, 8’

while the Respondent argued that the definition was broad.™

The Tribunal is of the view that some of the principles adopted to interpret the term procurement
at Article 1108(7)(a) apply similarly to the definition of subsidies at Article 1108(7)(b).

First, the NAFTA parties left the term subsidy undefined, presumably knowing that a NAFTA
Chapter 11 tribunal would turn to VCLT Article 31 for its interpretation. It is not for the Tribunal
to import limitations found in other chapters of NAFTA or, more relevant here, in other
international agreements absent any indication to that effect in NAFTA. The NAFTA parties
made explicit cross-references when they so intended, as seen in the reference in Article 1108 to
other NAFTA Chapters (e.g. in Article 1108(5)), or in other parts of NAFTA to GATT provisions
(e.g. in Article 2101).

Second, as to object and purpose, through the derogation (or exception carved-out) by
Article 1108(7)(b), the NAFTA parties sought to protect their ability to exercise nationality-based
preferences in relation to subsidies and grants. NAFTA specifically does not include disciplines
on subsidies, and the derogation at Article 1108(7)(b) should be interpreted in that light.8"

The Tribunal notes that the dictionary definitions of subsidy proposed by the Parties are not
narrow on their face. The Claimant has submitted that a subsidy is “a sum of money granted by
the government or a public body to assist an industry or business so that the price of a commodity
or service may remain low or competitive”.8”® As noted by the Respondent, other definitions do
not include the reference to keeping prices low.8* The Oxford English Dictionary (as compared
to Lexico.com cited by the Claimant) includes the following, more comprehensive definition of
subsidy: “Money or a sum of money granted by the state or a public body to help keep down the
price of a commodity or service, or to support something held to be in the public interest. Also:
the granting of money for these purposes”.8”®> The Merriam Webster dictionary provides similarly

that a subsidy is: “a grant or gift of money: such as [...] c: a grant by a government to a private

870

871
872

873

874
875

See Hearing on the Merits and Damages, October 18, 2021, at 110:5-8; Claimant’s Pre-Hearing Memorial,
at paras 70-71.

See Hearing on the Merits and Damages, October 19, 2021, at 471:10-473:8.

Under NAFTA Chapter 19, each party reserves the right to apply its own countervailing duty law but agrees
to replace judicial review of final determinations with binational panel review. Article 1907(2) provides
that “The Parties further agree to consult on: (a) the potential to develop more effective rules and disciplines
concerning the use of government subsidies”.

Claimant’s Pre-Hearing Memorial, at para 70, citing https://www.lexico.com/en/definition/subsidy;
Hearing on the Merits and Damages, October 18, 2021, at 110:5-11.

Hearing on the Merits and Damages, October 19, 2021, at 472:11-14.

Oxford English Dictionary.
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person or company to assist an enterprise deemed advantageous to the public” .87

One element of the definition of subsidy the Parties agree on is that there must be a financial
contribution by the government. As stated by the Respondent, “not every advantageous treatment
of an enterprise of a party is a subsidy. There must be some kind of financial contribution” 8"’
The Tribunal agrees with this basic requirement. As noted by the Respondent, however, subsidies
are not limited to direct transfers of funds. The inclusion at Article 1108(7)(b) of government-

supported “guarantees and insurance” indicates that much."

To support its narrow interpretation of the term subsidy, the Claimant draws on the WTO SCM

Agreement and Dean Cass’ Separate Statement in UPS. In particular, the Claimant submits that:

[...], it seems reasonable to interpret Article 1108(7) as being aimed at
excluding from NAFTA scrutiny under Article 1102 those specific
measures that the NAFTA Parties knew would be subject to WTO
discipline and other trade remedies. Such exclusion would require the
definition of “subsidy” under the WTO system to be consistent with the
measures that fall within Article 1108(7), and it is. “Subsidy” is defined
in Article 1 of the WTO ASCM and refers to narrow categories of overt
decisions by government to expressly convey a “financial contribution”
or “income or price support” to particular enterprises.”

As already alluded to, this Tribunal does not find it appropriate to import limitations from a
different international agreement without any indication to that effect from the NAFTA parties.
In particular, the Tribunal does not find convincing the Claimant’s reliance on the NAFTA
preamble for this purpose.® What may appear “reasonable” to the Claimant is not what the
VCLT calls for as a matter of interpretation. The WTO SCM Agreement details what constitutes
subsidies (including financial contribution by a government or any public body within the territory
of a member which confers a benefit) and requirements as to specificity.! In turn, concepts such
as “benefit” and “specificity” have been interpreted by WTO panels and the Appellate Body
considering the particular context and object and purpose of the agreement. In other words, the

regulation of subsidies at the WTO comes with “baggage”, one that cannot properly be imported

876
877

878
879

880

881

https://www.merriam-webster.com/dictionary/subsidy

See Hearing on the Merits and Damages, October 19, 2021, at 473:14-17. See also Claimant’s Memorial,
at para 230: “subsidies require financial contributions, and whereas there are financial consequences in all
the Nova Scotia Measures, they do not all involve financial contributions”; Claimant’s Pre-Hearing
Memorial, at para 72.

Hearing on the Merits and Damages, October 19, 2021, at 473:2-8.

Claimant’s Pre-Hearing Memorial, at para 72 [internal footnotes omitted]. See also Claimant’s Reply
Memorial, at paras 281, 311, which make reference to the SCM Agreement.

The NAFTA preamble provides that its parties resolve to “BUILD on their respective rights and obligations
under the General Agreement on Tariffs and Trade and other multilateral and bilateral instruments of
cooperation. See Claimant’s Pre-Hearing Memorial, fn. 66.

See World Trade Organization, Agreement on Subsidies and Countervailing Measures, at Articles 1-2 (C-
367).
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into the interpretation of NAFTA Article 1108(7)(b). Further, references to “overt decisions” and
the “express” conveying of financial contributions that are subject to political processes as well
as public debate and scrutiny do not match the reality of the many methods that different levels
of government use to provide financial support to enterprises, which methods meet the ordinary
meaning of “subsidies”. Furthermore, the object and purpose of Article 1108(7)(b), as discussed
above, is to permit nationality-based preferences in relation to subsidies and grants; which is the
opposite of seeking to discipline subsidies. Finally, it is unrealistic to require governments to label
different programs as “subsidies” in advance of potential future litigation in which such measures
are contested under international trade agreements. What definitions should a government use
when labelling the measures in advance? Should governments use the definitions under the WTO

SCM Agreement? This suggestion is neither appropriate nor practical.

Turning back to the wording of Article 1108(7)(b), the Tribunal notes that there are other elements
that differentiate the text of NAFTA from that of the WTO SCM Agreement. As also noted by
the Respondent, the NAFTA parties use subsidies or grants as distinct elements under
Acrticle 1108(7)(b), while under the SCM Agreement, a “grant” can fall under the definition of
subsidies.?? As such, the Respondent provided a dictionary definition of the term “grant” as:
“[a]n authoritative bestowal or conferment of a privilege, right, or possession; a gift or assignment
of money, etc. by the act of an administrative body or of a person in control of a fund or the

like” 883

Additionally, Article 1108(7)(b) provides examples of government *“subsidies or grants” that are
excluded from the purview of Article 1102: “including government-supported loans, guarantees
and insurance”.®* While the use of “including” means the list is illustrative and not exhaustive,
the Tribunal considers these examples to be very informative as to the kind of measures the
NAFTA parties meant to cover. In the particular circumstances of this case, they also prove to be

determinative.

Consequently, the Tribunal will consider next the Parties’ arguments related to “government
supported loans” before ruling on whether the related Assistance Measures fall within the

exclusion in Article 1108(7)(b) under subsidies or grants.
a. Government supported loans

The ordinary meaning of loan, as suggested by the Respondent, is: “[a] thing lent: something the

882
883
884

Respondent’s Rejoinder, at fn. 156.
Respondent’s Counter-Memorial, at fn. 476.
NAFTA Atrticle 1108(7)(b).
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use of which is allowed for a time, on the understanding that it shall be returned or an equivalent

given; esp. a sum of money lent on these conditions, and usually at interest” 8

The Respondent argues that the following measures are government supported loans:

the $40 million credit facility: as described earlier, || |  GTzNzNGEEEEEEEEE
- -4

«  the $24 million capital loan:

o the Indemnity Agreement: as described earlie/jj

While contesting that the “harvesting” of $1 billion in tax losses was a GNS measure providing a
benefit to PHP, %88 the Respondent also argues that it falls under the exclusion at Article 1108(7)(b)

The Claimant was asked at the 2021 Hearing to clarify its position (without prejudice to its

primary arguments) on whether different GNS Assistance Measures constituted procurement,
subsidies or grants under Article 1108(7). The Claimant submitted that the $40 million forgivable
credit facility and the $24 million forgivable loan, as loans, would seem to fit with the definition
of subsidy.®® The Claimant did not mention the Indemnity Agreement at the time, but had earlier
referred to it as ||| | | I ¢°* Regarding the harvesting of tax losses, the Claimant at the
2021 Hearing submitted that it was a tax incentive that could be considered a subsidy, as it
provided a financial contribution. The Claimant further linked the harvesting of tax losses to the

government loans,®*? as the Respondent did.

885
886
887
888
889
890

891
892

Respondent’s Counter-Memorial, at fn. 473.

Respondent’s Counter-Memorial, at para 111.

Respondent’s Counter-Memorial, at paras 136, 225, 228.

Respondent’s Counter-Memorial, at paras 226, 318; Respondent’s Pre-Hearing Memorial, at fn. 74.
Hearing on the Merits and Damages, October 19, 2021, at 459:14-25.

Hearing on the Merits and Damages, October 19, 2021, at 412:2-9. Before the 2021 Hearing the Claimant
had not provided arguments as to whether the Assistance Measures fell under “government supported
loans” under Article 1108(7)(b) but did refer to these programs as loans in its written memorials. See e.g.
Claimant’s Reply Memorial, at para 264 (re $64 million in in forgivable loans).

See Claimant’s Reply Memorial, at para 181.

The Claimant highlighted that: “And particularly is the way that it was restructured at the last minute
because PHP had been disappointed about not getting the tax ruling from federal Canada the way that it
wanted to, and so there were changes to allow them to apply those tax losses that were for the mill and
carried over previously”. Hearing on the Merits and Damages, October 19, 2021, at 415:19-25.
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The Tribunal finds that the $40 million credit facility, $24 million capital loan and the Indemnity
Agreement are “government supported loans” that meet the basic definition of subsidy (or grant
if forgiven) at NAFTA Article 1108(7)(b) because they provide some “financial contribution” to
assist an enterprise.?%® Whether seen through the Claimant’s eyes as assistance that allowed PHP
to dramatically reduce its costs, or through the Respondent’s eyes as assistance in the public
interest related to the economic impact of the Mill in the province of Nova Scotia, the result is the
same. The Tribunal does not find it necessary to explore further the confines of the term subsidy
to make its ruling: whether considered as subsidies (when repayable) or as grant (if/when

forgiven), the government supported loans in this case fall under the Article 1108(7)(b) exclusion.
b. (Other) Grants

As mentioned above, the Respondent proposed the following definition of “grant” as: “[a]n
authoritative bestowal or conferment of a privilege, right, or possession; a gift or assignment of

money, etc. by the act of an administrative body or of a person in control of a fund or the like”.

The Respondent argues that the following Assistance Measures are grants:

o the workforce training grant ($ 1.5 million): dij

+ the marketinggrant (5. mior

e the Ramp-Up Agreement (up to $1.5 million): a separate agreement between NPPH,
PWCC and GNS dealing with activities necessary for the mill to restart its operations
and qualify paper. Funds drawn from “the Province’s commitment with respect to
marketing to PWCC” ($300,000) and remaining funds, as of 24 July 2012, of the hot
idle funding.8%

Asked to clarify its position at the 2021 Hearing, the Claimant provided the following response
(as before, without prejudice to its primary arguments): “With respect to the two grants, the
$1.5 million productivity grant and the $1 million marketing grant, as grants and the description
of grants there falls under subsidies as well, that’s where they would be”.8%” The Claimant did not

address the Ramp-Up Agreement.

In the Tribunal’s view, the $1.5 million workforce training grant, the $1 million marketing grant

893

894
895
896
897

The Tribunal does not find it necessary to

See , at 5-6 (C-195).
at 4 (C-182).
at 4 (C-182).

See
See
Respondent’s Counter-Memorial, at para 137.
Hearing on the Merits and Damages, October 19, 2021, at 412:10-14.
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and I R:p-Up Agreement [
I conform to the ordinary meaning of “grant” in NAFTA

Article 1108(7)(b), read in its context and in light of its object and purpose. As such, these
measures are excluded from the purview of Article 1102. Since the term “grant” appears alongside
“subsidy” at Article 1108(7)(b), the Tribunal finds there is no need to also conclude they are

subsidies.
c. Remaining measure: the municipal property tax reduction

The Respondent’s primary argument is that the new municipal tax rate did not constitute a
“benefit” to PWCC. As described above, the Respondent submits that the readjustment accounted
for reduced operations and asset use at the Mill.®%® In support of its arguments, the Respondent
referred to the U.S. DOC finding, as of October 2015, that “the property tax that Port Hawkesbury
paid during the POI under the amended tax agreement exceeds the property tax otherwise due. As
a result, we find that there is no revenue forgone [...] without forgone revenue, Port Hawkesbury
did not receive a benefit”.8% However, the Respondent also submits as an alternative argument
that: “in the event that the Claimant maintains this argument or the Tribunal finds that the tax
agreement provided a benefit to PWCC or PHP, Canada submits that the measure would fall

within the scope of the exclusion for subsidies and grants set out in Article 1108(7)(b)”.%%

The Claimant has argued that GNS “provided municipal tax breaks reducing Port Hawkesbury
property taxes from $2.6 million annually to $1.3 million” by way of targeted legislation. %’
However, the municipal tax break does not appear in the Claimant’s pre-hearing memorial, even
where a list of the ensemble of contested measures is offered.®® Further, when asked by the
Tribunal at the 2021 Hearing to qualify the measures at issue according to whether they
constituted procurement or subsidies (or neither) under Article 1108(7), the Claimant failed to list

the municipal tax measure.®*

In the circumstances, the Tribunal does not find it necessary to decide whether the municipal tax
reduction constituted a subsidy or grant under NAFTA Article 1108(7)(b). As such, the Tribunal

will return to the municipal tax reduction under Article 1102(3) below.

898
899

900
901
902
903
904

Respondent’s Counter-Memorial, at para 134.

Respondent’s Counter-Memorial, at para 135, referring to US DOC, Supercalendered Paper from Canada,
Issues and Decision Memorandum, October 13, 2015, at 54 (R-368).

Respondent’s Counter-Memorial, at fn. 472; Respondent’s Rejoinder, at fn. 361.

Claimant’s Memorial, at paras 115, 219.

Claimant’s Reply Memorial, at para 176.

Claimant’s Pre-Hearing Memorial, at para 22.

Hearing on the Merits and Damages, October 19, 2021, at 411-417.
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(b) Claimant’s argument that some of the Assistance Measures are not
excluded by Article 1108(7) by virtue of the prohibition against self-
contradiction

The Tribunal now turns to the remaining primary argument submitted by the Claimant in relation
to Article 1108(7)(b): that Canada should not be allowed to rely on the exclusion because it

(allegedly) denied the existence of “subsidies” in other dispute settlement fora.

In its Memorial, the Claimant’s arguments were very brief (less than two pages) and focused on
the fact that Canada allegedly reported to the WTO that Nova Scotia provided no subsidies
between 2011 and 2013. It also alleged that Canada and Nova Scotia “vigorously defended
themselves and PHP against any and all subsidy allegations” in the CVD Investigation.®® As to
the legal standard to be applied, the Claimant argued that “Canada should be estopped from
reversing its position in order to obtain a benefit of the exception in Article 1108(7). Governments

are not permitted to contradict themselves in search of defenses”.%%

In its Counter-Memorial, the Respondent provided responses on the facts and the law, denying in
particular the Claimant’s argument regarding estoppel because of the absence of detrimental

reliance on the part of the Claimant.%”

In its Reply, and faced with the Respondent’s argument regarding the absence of detrimental
reliance, the Claimant put new emphasis on the “broader prohibition on self-contradiction™%® and

presented almost 17 pages of arguments (on the law and the facts).

As for investment treaty arbitration precedent, the Claimant relied on the decision of the tribunal
in Chevron.®® In its Pre-Hearing Memorial and during the 2021 Hearing, the Claimant similarly
emphasized the Chevron tribunal’s holding on this point. At the 2021 Hearing, the Claimant cited
the last two sentences of the following passage from Chevron at paragraph 7.106, which the

Tribunal cites here is full;%°

Applying Article 26 of the VCLT and customary international law, the
Tribunal decides that the Parties are bound to act in good faith in the
exercise of their rights and the performance of their respective
obligations under the Arbitration Agreement derived from Article VI of
the Treaty. That duty of good faith precludes clearly inconsistent
statements, deliberately made for one party’s material advantage or to the

905
906
907
908
909
910

Claimant’s Memorial, at para 229.

Claimant’s Memorial, at para 230.

Respondent’s Counter-Memorial, at paras 235-244.

Claimant’s Reply Memorial, at para 279.

Claimant’s Reply Memorial, at para 301.

Claimant’s Pre-Hearing Memorial, at para 73; Hearing on the Merits and Damages, October 18, 2021, at
119:18-120:20; October 19, 2021, at 39:17-400:6.
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other’s material prejudice, that adversely affect the legitimacy of the
arbitral process. In other words, no party to this arbitration can ‘have it
both ways’ or ‘blow hot and cold’, to affirm a thing at one time and to
deny that same thing at another time according to the mere exigencies of
the moment. %

The Chevron tribunal, on the facts of that case, drew on the impossibility of reconciling the
different statements made by the respondent, noting that the respondent’s position in the
arbitration was “manifestly inconsistent” with the “unequivocal statements” made by its own
judicial branch.®*? Ultimately, the tribunal ruled that it had jurisdiction over Chevron’s claims,
holding that the principle of good faith under international law and the underlying arbitration
agreement required the respondent “to treat Chevron as ‘standing in the shoes’ of TexPet (with
Texaco), consistently with the statements made and acted upon by the [r]espondent’s judicial
branch in the Lago Agrio Litigation”.** In other words, Ecuador could not successfully challenge
the tribunal’s jurisdiction for there being no investment, when its own courts had taken a contrary

approach. As noted by the Respondent, Chevron is very different from the case at hand.%

In the circumstances of the present case, the Tribunal considers that even if it recognized as a
matter of law the general principle against self-contradiction as argued by the Claimant, it would
not find it applicable as a matter of fact. As a result, the Tribunal does not find it necessary to rule
on the legal foundation that could justify the recognition of this principle in the current context.
Thus, the Tribunal’s analysis focuses on whether the Respondent denied the existence of
“subsidies” in other dispute settlement fora, therefore making clearly or manifestly inconsistent

statements to its advantage and to the prejudice of the Claimant in this case.

During its closing argument at the 2020 Hearing and again at the 2021 Hearing, the Claimant put
its best foot forward by providing three examples of “direct evidence” of the Respondent’s alleged
denial of subsidies in relation to PHP. The Respondent rebutted each example. The Tribunal

addresses each example in turn.

On October 10, 2012 (shortly after the sale of the Mill came into effect), the USTR submitted a

911

912

913

914

Chevron Corp. v. Republic of Ecuador, UNCITRAL, Second Partial Award on Track 11, August 30, 2018,
at para 7.106 (CL-239).

Chevron Corp. v. Republic of Ecuador, UNCITRAL, Second Partial Award on Track 11, August 30, 2018,
at para 7.111 (CL-239).

Chevron Corp. v. Republic of Ecuador, UNCITRAL, Second Partial Award on Track 11, August 30, 2018,
at para 7.112 (CL-239).

Respondent’s Rejoinder Memorial, at para 80.
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four-page list of detailed questions to Canada regarding the financial assistance provided to PHP.

The questions covered a range of issues, including the loans, grants, land purchase, CRA ruling,

LRR and property tax breaks.” |

The Claimant argues thet |

17

The Tribunal notes that the USTR did not ask whether the Assistance Measures constituted
subsidies; indeed, the questions do not even mention the word “subsidy”. As such, Canada’s
responses cannot be equated to ||| GG urther. it would be surprising
in this context (where the issue may be litigated) for a potential respondent to volunteer in advance
which aspects of the assistance would fall under, say, the WTO SCM Agreement as prohibited

“subsidies”.

N 0 0 ]
I

The minutes of a regular meeting of the Committee on Subsidies and Countervailing Measures

dated August 5, 2013 relate exchanges notably between the US, EU, and Canada regarding the

government assistance provided to PHP in Nova Scotia. The US noted its continued serious

concern over the assistance package and urged Canada and GNS to re-consider their support. The

EU requested information on the package. The minutes add that “[t]he EU presumed that this

scheme would be notified in Canada’s 2013 new and full subsidy notification”.%8

In response, Canada stated that it took the concerns seriously and referred to the public record
regarding the sale of the Mill. 1t added that:
the Federal Government and the Government of Nova Scotia had worked

with the US and the EU to resolve this issue and had already provided
responses to the US government’s first set of questions in November, and

915
916
917

918

See -037).

See (C-212).

See Hearing on the Merits and Damages, October 19, 2021; Claimant’s Closing Argument, at 75; See also
Hearing on the Merits and Damages, October 18, 2021, at 115; Claimant’s Pre-Hearing Memorial, at para
73.

See WTO, Committee on Subsidies and Countervailing Measures, Minutes of the Regular Meeting held on
22 April, 2013, August 5, 2013, WTO Doc. G/SCM/M/85, at 18 (C-353; R-079).
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to a second set of questions in February. It had provided as much
information as possible while respecting the business confidentiality of
the information. %

The Claimant characterizes Canada’s above response as “Canada’s disagreement regarding the

need to notify the PH measures”°?° during that meeting.

Again here, the Tribunal finds that the minutes do not contain any denial by Canada regarding the
provision of subsidies. Nor do the minutes include a direct answer to the EU’s query. Whether
the information provided by Canada constituted “constructive notification” as briefly alluded to
by the Respondent at the 2021 Hearing does not need to be decided by the Tribunal.®? In the final
analysis, compliance (or lack thereof) with an obligation to notify “subsidies” under a different

international agreement cannot be taken as decisive under NAFTA Article 1108(7)(b).

iii. Canada’s WTO reporting of ‘nil’ subsidies for GNS in 2013, 2015, and 2017

Under Article 25 of the SCM Agreement, “Members shall notify any subsidy as defined in
paragraph 1 of Article 1, which is specific within the meaning of Article 2, granted or maintained

within their territories”.92

The Claimant argues that Canada’s Notifications in 2013, 2015, and 2017 indicate the word “nil”
for Nova Scotia, which is an affirmative denial that subsidies were granted by GNS. The Claimant
also questions the timing of Canada’s submissions on the existence of subsidies in the present

case (i.e. after the settlement that put an end to the US DOC proceedings).%?

The Respondent provides at least three responses, two of which are unconvincing or somewhat

unsatisfactory.

First, the Tribunal is not convinced by the argument that under the SCM Agreement rules
notifications do not prejudge the legal status, effects or the nature of the measure under the
Agreement.9?* The point here is not that a notification made could be taken as an admission, but

rather that a denial (i.e. “nil”) could be considered as such.

Second, the Tribunal finds wanting the inability of the Respondent to answer questions regarding

919

920
921
922
923
924

WTO, Committee on Subsidies and Countervailing Measures, Minutes of the Regular Meeting held on 22
April, 2013, August 5, 2013, WTO Doc. G/SCM/M/85, at para 131 (C-353; R-079).

Claimant’s Reply Memorial, at paras 283-284. See also Claimant’s Pre-Hearing Memorial, at para 73.
Hearing on the Merits and Damages, October 19, 2021, at 489:19-20.

World Trade Organization, Agreement on Subsidies and Countervailing Measures, at Article 25.2 (C-367).
Claimant’s Reply Memorial, at paras 285-290.

Respondent’s Counter-Memorial, at para 239; Respondent’s Rejoinder Memorial, at para 84.
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the reasons for the “nil” notification concerning Nova Scotia and the process followed to make
such notifications. While the Tribunal has some sympathy for the difficulties presented by Federal
States when complying with notification requirements under complex international
agreements,®? the questions asked by the Tribunal at the 2020 Hearing (and followed up on at

the 2021 Hearing) could not have come as a surprise to the Respondent. %2

In the Tribunal’s view, however, the third argument presented by the Respondent suffices to
undermine the impact of the “nil” notifications. As noted in the above-cited passage from
Acrticle 25 of the SCM Agreement, the notifications of subsidies are not made in the abstract. They
are made in respect of definitions and requirements that are set out in detailed provisions of the
SCM Agreement. A statement made by the Respondent at the 2020 Hearing encapsulates this
point: “what is said in other proceedings under different treaties, different domestic laws, different
texts, different parties, different circumstances does not release the NAFTA Tribunal from its
responsibility to apply the text as written”.%?” The Tribunal agrees with the Respondent on this

point.

In the final analysis, the following statements made by the Respondent remain uncontradicted:

Canada and Nova Scotia’s positions before the [DOC], as well as before
the NAFTA Chapter Nineteen and WTO Panels, have been consistent.
Canada and Nova Scotia did not dispute a number of the elements that
led to the DOC’s Final Determination that some of the measures at issue
in this case were countervailable subsidies under U.S. domestic law. As
for subsequent NAFTA Chapter Nineteen and WTO Proceedings, they
dealt with a narrower range of issues, namely the electricity rate
negotiated by NSPI and PWCC, the provision of stumpage and biomass
to PHP and payments made by GNS under the Outreach Agreement. It is
thus incorrect to allege that Canada’s past positions are somehow
contradictory to the arguments it is now making under Article 1108(7).92

Indeed, the Tribunal notes that the Claimant made a point at the 2021 Hearing that supports to
some degree the Respondent’s position. While discussing whether the Outreach Agreement could

constitute procurement or a subsidy, the Claimant noted that: “the Department of Commerce

925

926

927
928

At the closing of the 2020 Hearing, the Respondent pointed the Tribunal to its Rejoinder, fn. 155 and to
WTO, Committee on Subsidies and Countervailing Measures, Subsidies - Replies to Questions Posed by
The United States Regarding the New and Full Notification of Canada, G/SCM/Q2/CAN/62, October 31,
2014 (R-433).

See Hearing on the Merits and Damages, November 14, 2020, at 1245:17-1248:11; Hearing on the Merits
and Damages, October 19, 2021, at 488:15-490:3, where the Respondent stated: “The point is that “nil” is
not a denial of a subsidy. It’s a complex procedure for a federal state to gather information from provinces
and so on, and no one is saying that the reporting mechanism of the WTO is perfect by Canada or any other
state”.

Hearing on the Merits and Damages, November 9, 2020, at 231:22-232:2.

Respondent’s Rejoinder Memorial, at para 83 [internal footnotes omitted]. See also Respondent’s Counter-
Memorial, at para 238; Respondent’s Pre-Hearing Memorial, at para 44.
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found the outreach agreement to be a countervailing subsidy and Canada did not challenge that
finding at the WTO, and you can see that in the panel report that they have provided at R-238".92°
By implication, the Claimant appears to admit that in some instances Canada did not deny that
subsidies were awarded, contrary to its own argument that the Respondent “took every
opportunity over a span of more than five years [...] to expressly deny that these measures

individually or collectively were a subsidy”.%%

Finally, the Tribunal finds that the arguments submitted by the Claimant regarding the delay in
the Respondent’s invocation of Article 1108(7) are also unavailing. Canada’s Statement of
Defence already signaled that it would claim the application of Article 1108(7) to some of the
Assistance Measures: “Any of the Nova Scotia Measures which fall within this exception (for
example, the loans for working capital and productivity improvement, and the grants for worker
training and marketing) are unimpeachable under Article 1102”.%! Also, there was no obligation
upon the Tribunal to decide on issues relating to Article 1108(7) at the jurisdictional phase of the
arbitration, as their resolution required the production of documents that had not been planned for

that phase of proceedings.

In conclusion, the Tribunal is not persuaded, as a matter of fact and assuming arguendo the
Claimant’s “best case” on the law, that the Respondent made clearly or manifestly inconsistent
statements regarding the existence of “subsidies” in other dispute settlement fora. Further, as
noted above, such an analysis cannot be done in the abstract and must consider the specificities
of the legal instruments under scrutiny. As a result, the Tribunal will apply the exclusion in
Acrticle 1108(7)(b) to the measures listed at Paragraphs 428 and 432 above.

B. NAFTAARTICLE 1102(3)
1. Introduction

NAFTA Article 1102 provides that:

1. Each Party shall accord to investors of another Party treatment no less
favorable than that it accords, in like circumstances, to its own investors
with respect to the establishment, acquisition, expansion, management,
conduct, operation, and sale or other disposition of investments.

2. Each Party shall accord to investments of investors of another Party
treatment no less favorable than that it accords, in like circumstances, to

929
930

931

Hearing on the Merits and Damages, October 19, 2021, at 413:9-14.

Hearing on the Merits and Damages, October 18, 2021, at 117-118. See also Claimant’s Memorial, at para
229: “[...] but Canada and GNS vigorously defended themselves and PHP against any and all subsidies
allegations, consistent with what Canada reported to the WTQO”.

Respondent’s Statement of Defence, at paras 88-89.
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investments of its own investors with respect to the establishment,
acquisition, expansion, management, conduct, operation, and sale or
other disposition of investments.

3. The treatment accorded by a Party under paragraphs 1 and 2 means,
with respect to a state or province, treatment no less favorable than the
most favorable treatment accorded, in like circumstances, by that state or
province to investors, and to investments of investors, of the Party of
which it forms a part.

4. For greater certainty, no Party may:

(a) impose on an investor of another Party a requirement that a minimum
level of equity in an enterprise in the territory of the Party be held by its
nationals, other than nominal qualifying shares for directors or
incorporators of corporations; or

(b) require an investor of another Party, by reason of its nationality, to
sell or otherwise dispose of an investment in the territory of the Party. 92

Final Award

NAFTA Article 1102(3) is most relevant to this case, which concerns the measures taken by a

Canadian province, Nova Scotia.

The Parties disagree as to the applicable standard of treatment under Article 1102(3), whether

Canada, via GNS, breached its obligation to provide national treatment to Resolute and its

investment.

2. The Claimant’s Arguments

(a)

The Applicable Standard under Article 1102(3)

The Claimant notes that UPS v. Canada found that a breach of Article 1102(3) is established

when:

the foreign investor or its investment has been accorded treatment by a province

with respect to the establishment, acquisition, expansion, management, conduct,
operation, and sale or other disposition of investments;

the foreign investor or its investment is in like circumstances with the local

investor or investment (i.e., the investor or investment of the Party of which the
province forms a part) that has been accorded the most favorable treatment by that
province; and

that province has treated the foreign investor or investment less favorably than it

treats the investor or investment accorded the most favorable treatment. %33

According to the Pope & Talbot tribunal:

[d]ifferences in treatment will presumptively violate Article 1102(2)

932
933

NAFTA Article 1102(1) and (2).
Claimant’s Memorial, at para 189; Claimant’s Reply Memorial, at para 212, referring to United Parcel
Service of America Inc. v. Government of Canada, ICSID Case No. UNCT/02/1, Award on the Merits, May
24, 2007, at para 83 (CL-113).
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unless they have a reasonable nexus to rational government policies that
(1) do not distinguish, on their face or de facto, between foreign-owned
and domestic companies, and (2) do not otherwise unduly undermine the
investment liberalizing objectives of NAFTA. %4

Based on the above, the Claimant submits that it is only required to establish that as a foreign
national, it has received treatment less favourable that the most favourable treatment accorded to
a domestic investor in like circumstances.®®® It is then for the Respondent to show that the
differential treatment was not nationality-based and that the measures do not undermine the
objectives of NAFTA.%¢ The Claimant argues that the Respondent acknowledges its burden “to

justify the measures if Resolute satisfied the three-part test”.%’

The Claimant argues that NAFTA Article 1102 should be interpreted in light of NAFTA
Article 102, which contains the overall purpose of the treaty, which includes the promotion of
conditions of fair competition in the free trade area (as referred to in Pope & Talbot).%*® The
Claimant contests the Respondent’s position that because Article 1108(7) is a carve-out to
Article 1102, the latter provision cannot be interpreted in light of the general objectives of
NAFTA as set out in Article 102.%%

The Claimant adds that although it has the burden of proving the three elements of the UPS test,
it is not required to demonstrate discriminatory intent*® nor show nationality-based

discrimination.®*

The Claimant notes that NAFTA tribunals have confirmed that an Article 1102 claim does not
require proof of discriminatory intent or discrimination based on nationality.%*? With respect to

discriminatory intent, the Claimant relies on Bilcon, which stated that “the UPS test [...] does not

934

935

936

937

938

939

940

941

942

Claimant’s Memorial, at para 224; Claimant’s Reply Memorial, at para 272, citing Pope & Talbot Inc. v.
Government of Canada, UNCITRAL, Award on the Merits of Phase 2, April 10, 2001, at para 78 (CL-
114).

Hearing on the Merits and Damages, November 9, 2020, at 124:11-17.

Hearing on the Merits and Damages, November 9, 2020, at 124:18-24; November 14, 2020, at 1158:15-25;
Claimant’s Pre-Hearing Memorial, at paras 45-46; Hearing on the Merits and Damages, October 18, 2021,
at57:12-17, 60:11-61:6.

Hearing on the Merits and Damages, October 18, 2021, at 60:6-10; Hearing on the Merits and Damages,
October 19, 2021, at 370:8-13, citing Respondent’s Pre-Hearing Memorial, at para 49.

Hearing on the Merits and Damages, October 19, 2021, at 533:16-25.

Hearing on the Merits and Damages, October 19, 2021, at 532:21-533:7.

Claimant’s Memorial, para 190, referring to Bilcon v. Government of Canada, PCA Case No. 2009-04,
Award on Jurisdiction and Liability, March 17, 2015, at paras 717-719 (CL-104).

Claimant’s Memorial, at para 226; Claimant’s Reply Memorial, at paras 214-215; Hearing on the Merits
and Damages, November 9, 2020, at 116:8-19; November 14, 2020, at 1159:1-8.

Claimant’s Reply Memorial, at para 226, referring to International Thunderbird Gaming Corp. v. United
Mexican States, UNCITRAL, Award, January 26, 2006, at para 177 (CL-131); Claimant’s Pre-Hearing
Memorial, at paras 49-50.
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require a demonstration of discriminatory intent”.**® The Claimant further notes that other
international tribunals, as well as academic commentators relied upon by the Respondent,®“ have

concluded that discriminatory intent is not required to breach national treatment obligations.®*

On nationality-based discrimination, the Claimant points to the tribunal in Thunderbird v. Mexico,
which held that the claimant: “is not expected [...] to show separately that the less favourable
treatment was motivated because of nationality. The text of NAFTA Article 1102 does not require
such showing. Rather, the text contemplates the case where a foreign investor is treated less
favourably than a national investor”.®*® The Claimant also refers inter alia to the tribunals in
Bilcon,®’ S.D. Myers,*® ADM,** and Merrill & Ring®? as examples of NAFTA cases in which
a focus on the adverse effects of the impugned measures sufficed to sustain an Article 1102

claim.®?

With respect to evidence of nationality-based discrimination, the Claimant suggests that the
tribunal must pay attention to the specific terms of Article 1102(3) in contrast to Articles 1102(1)

and (2) to determine the scope and content of the national treatment obligation in respect of

943

944

945

946

947

948

949

950

951

Claimant’s Reply Memorial, at para 227, citing Bilcon v. Government of Canada, PCA Case No. 2009-04,
Award on Jurisdiction and Liability, March 17, 2015, at para 719 (CL-104); Hearing on the Merits and
Damages, November 9, 2020, at 112:1-11.

Claimant’s Reply Memorial, at para 234, referring to Respondent’s Counter-Memorial, at para 250; Andrew
Newcombe and Luis Paradell, Law and Practice of Investment Treaties: Standards of Treatment (Kluwer,
January 2000), at s. 4.12 (CL-117). See also Claimant’s Reply Memorial, at paras 235-237, citing Christoph
Schreuer, “Protection against Arbitrary or Discriminatory Measures”, December 22, 2007, at 16-18 (CL-
219); Nigel Blackaby, Constantine Partasides, et al., Redfern and Hunter on International Arbitration
(Oxford University Press, 6™ ed., September 2015) at 486, (CL-229); Sabina S. Sacco and Mdnica C.
Fernandez-Foncesca, “Chapter 8B: National Treatment in Investment Arbitration”, in Jorge Huerta-
Goldman, Antoine Romanetti, et al. (eds), WTO Litigation, Investment Arbitration, and Commercial
Arbitration (Kluwer, 2013), at 258 (CL-226).

Claimant’s Reply Memorial, at para 232, referring to Standard Chartered Bank (Hong Kong) Limited v.
United Republic of Tanzania Il, ICSID Case No. ARB/15/41, Award of the Tribunal, October 11, 2019, at
paras 407-408 (CL-243); Siemens A.G. v. The Argentine Republic, ICSID Case No. ARB/02/8, Award,
February 6, 2007, at para 321 (CL-217); Cargill, Inc. v. Republic of Poland, UNCITRAL, Award, March
5, 2008, at paras 343-345 (CL-221); Bayindir Insaat Turizm Ticaret Ve Sanayi v. Islamic Republic of
Pakistan, ICSID Case No. ARB/03/29, Award, August 27, 2009, at para 390 (CL-112).

Claimant’s Reply Memorial, at para 226, citing International Thunderbird Gaming Corp. v. United
Mexican States, UNCITRAL, Award, January 26, 2006, at para 177 (CL-131); Hearing on the Merits and
Damages, November 9, 2020, at 113:15-20.

Claimant’s Reply Memorial, at para 227, citing Bilcon v. Government of Canada, PCA Case No. 2009-04,
Award on Jurisdiction and Liability, March 17, 2015, at para 719 (CL-104).

Claimant’s Reply Memorial, at para 228, citing S.D. Myers, Inc. v. Government of Canada, UNCITRAL,
Partial Award, November 13, 2000, at para 254 (CL-102).

Claimant’s Reply Memorial, at para 229, citing Archer Daniels Midland Company and Tate & Lyle
Ingredients Americas, Inc. v. The United Mexican States, ICSID Case No. ARB (AF)/04/5, Award,
November 21, 2007, at para 209 (RL-092).

Claimant’s Reply Memorial, at para 230, citing Merrill & Ring Forestry L.P. v. Government of Canada,
ICSID Case No. UNCT/07/01, Award, March 31, 2010, at para 80 (CL-101).

Claimant’s Memorial, at paras 227-230.
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subnational measures.®? Specifically, the Claimant contends that under Article 1102(3), the
foreign investor is entitled to the “most favorable treatment” that the provincial government
accords to any domestic investor, acknowledging that a provincial government may discriminate
among domestic investors of the NAFTA party of which it forms a part.?® The Claimant argues
that tribunals have considered the impugned treatment’s “practical impact”®* and “adverse
effects”®° on the investors and their investments. Relying again on Pope & Talbot, it adds that
grounding a national treatment claim under Article 1102(3) on the foreign investor’s nationality
“would tend to excuse discrimination that is not facially directed at foreign owned
investments”.%® The Claimant submits that it is sufficient for it to demonstrate that GNS intended
to favor its own investor, causing “probable and foreseeable harm” to the foreign investor; a

demonstration of intent to disadvantage the foreign investment is not necessary. %’

In other words, the Claimant maintains that nationality cannot be the basis for inconsistent
treatment by GNS, because differential treatment by a province of domestic investors from other
provinces within a NAFTA party is permitted. A provision that would allow relief for
discrimination only on a nationality basis would imply that all domestic investors were treated
equally.®® As the Claimant puts it, “a province must accord to the foreign investor the ‘most
favorable treatment’ that province has accorded to any domestic investor, regardless of how some
other domestic investors may have been treated”.®® This interpretation, according to the
Claimant, aligns with the object and purpose of NAFTA; if a different interpretation were
adopted, there would be a “loophole” for sub-national protectionism adopted by a provincial or
state government.®® Relying on Pope & Talbot, the Claimant emphasizes that “the language of
Article 1102(3) was intended simply to make clear that the obligation of a state or province was

to provide investments of foreign investors with the best treatment it accords any investment of
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Claimant’s Memorial, at para 216.

Claimant’s Reply Memorial, at para 218; Hearing on the Merits and Damages, October 19, 2021, at 377:19-
24,

Claimant’s Reply Memorial, at para 228, referring to S.D. Myers, Inc. v. Government of Canada,
UNCITRAL, Partial Award, November 13, 2000, at para 254 (RL-059).

Claimant’s Reply Memorial, at para 229, referring to Archer Daniels Midland Company and Tate & Lyle
Ingredients Americas Inc. v. The United Mexican States, ICSID Case No. ARB(AF)/04/05, Award,
November 21, 2007, at para 209 (RL-092). See also Claimant’s Reply Memorial, at para 230, referring to
Merrill & Ring Forestry L.P. v. Government of Canada, ICSID Case No. UNCT/07/1, Award, March 31,
2010, at para 80 (CL-101).

Claimant’s Reply Memorial, at para 231, citing Pope & Talbot Inc. v. Government of Canada, UNCITRAL,
Award on the Merits of Phase 2, April 10, 2001, at para 79 (CL-114).

Hearing on the Merits and Damages, November 14, 2020, at 1168:19-1169:19, 1174:1-1175:5.
Claimant’s Reply Memorial, at para 219.

Claimant’s Reply Memorial, at para 222.

Claimant’s Reply Memorial, at para 223.
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its country, not just the best treatment it accords to investments of its investors”.%!

The Claimant argues that Canada has not presented a clear and consistent definition of nationality-
based discrimination, oscillating between arguing (in its Counter-Memorial) that Resolute must
establish that it was accorded less favourable treatment because it is an investor from another
NAFTA party and arguing (in its Rejoinder) that Resolute must demonstrate the nationality is the

basis for the less favourable treatment it received.®®?

Moreover, the Claimant suggests that if the NAFTA parties had wanted to limit the scope of
Acrticle 1102(3) to nationality-based discrimination, they could have included specific language
to that effect, as they did for Article 1102(4).%%2

The Claimant submits that the Respondent’s focus on Articles 1102(1) and (2) is a distraction and
is flawed.%* The Claimant disputes the Respondent’s contention that the NAFTA parties “have
consistently agreed” that Article 1102 is limited to nationality-based discrimination®® on the basis
that the positions of Non-Disputing Parties presented in the context of litigation should not
amount to state practice.?® The Claimant also denies the relevance of the Respondent’s argument
regarding subsequent practice pursuant to VCLT Article 31(3)(b),%" stating that subsequent
practice, even if established, is not binding on a tribunal.®® In the Claimant’s opinion, the Tribunal
need not identify a subsequent practice to follow, but rather must determine how much weight to
accord to any subsequent practice the NAFTA parties may have established.®® With this
background, the Claimant argues that the Tribunal should disregard the Respondent’s argument

on subsequent practice because the NAFTA parties have not interpreted Article 1102(3) as to
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Claimant’s Reply Memorial, at para 224, citing Pope & Talbot Inc. v. Government of Canada, UNCITRAL,
Award on the Merits of Phase 2, April 10, 2001, at para 41 (CL-114) [emphasis in original].

Hearing on the Merits and Damages, November 14, 2020, at 1161:13-1165:11; Hearing on the Merits and
Damages, October 19, 2021, at 367:1-11.

Claimant’s Reply Memorial, at para 225. NAFTA Article 1102(4) reads: “For greater certainty, no Party
may: (a) impose on an investor of another Party a requirement that a minimum level of equity in an
enterprise in the territory of the Party be held by its nationals, other than nominal qualifying shares for
directors or incorporators of corporations; or (b) require an investor of another Party, by reason of its
nationality, to sell or otherwise dispose of an investment in the territory of the Party”.

Claimant’s Reply Memorial, at paras 238-239.

Claimant’s Reply Memorial, at para 239, referring to Respondent’s Counter-Memorial, at para 250.
Hearing on the Merits and Damages, November 9, 2020, at 129:9-131:1; November 14, 2020, at 1165:22-
1166:23.

Claimant’s Reply Memorial, at para 242, referring to Respondent’s Counter-Memorial, at para 250; Hearing
on the Merits and Damages, November 9, 2020, at 125:18-128:8.

Claimant’s Reply Memorial, at para 242.

Claimant’s Reply Memorial, at para 242, referring to Mobil Investments Canada Inc. v. Government of
Canada, ICSID Case No. ARB/15/6, Decision on Jurisdiction and Admissibility, July 13, 2018, at para 160
(CL-237); Bilcon v. Government of Canada, PCA Case No. 2009-04, Award on Damages, January 10,
2019, at para 379 (CL-241); Hearing on the Merits and Damages, November 9, 2020, at 131:2-13.
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nationality-based discrimination® and have not agreed to the content of the nationality-based
discrimination requirement.®”* The Tribunal, in the Claimant’s view, should instead turn to the
NAFTA Free Trade Commission (“FTC”), which is tasked with resolving any dispute that may

arise with respect to the interpretation and application of NAFTA,®7? as the binding authority.”

(b) Whether Canada Breached its Obligation under Article 1102
i. Whether GNS accorded “treatment” to Resolute and its investments

The Claimant argues that the effect of GNS’s financial assistance to PHP on Resolute and its

investments constitutes “treatment” for the purpose of Article 1102.974

First, the Claimant recalls that the Tribunal in the Jurisdiction Decision rejected the Respondent’s
contention that the scope of the national treatment obligation with respect to provincial measures
did not extend to investments located beyond the province’s borders, thereby accepting that the
impugned measures were sufficiently proximate to the Claimant and its investment to satisfy the
“relating to” requirement under NAFTA Article 1101.%7

Relying on the approach taken by the tribunals adjudicating disputes arising out of the high-
fructose corn syrup (“HFCS”) tax on bottlers, the Claimant proposes that “[a] government
accords treatment to a foreign investor or its investment where it adopts a policy favouring its
own investor or investment whose objectives can only be achieved when it produces an effect on
the foreign investor or its investment”.°’® The Claimant highlights that the test is intended to
capture “probable and foreseeable adverse effects”.®”” The Claimant emphasises that even if the
Assistance Measures did not target Resolute or its investments directly, the measures “were

intended to put the purchaser [of the Mill] in a favourable position, and in a small and saturated
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Claimant’s Reply Memorial, at para 242, referring to United Mexican States v. Cargill, 2011 ONCA 622,
Judgment of the Ontario Court of Appeal on Application to Set Aside Award, October 4, 2011, at paras 80-
84; Hearing on the Merits and Damages, November 9, 2020, at 131:19-25; November 14, 2020, at 1167:2-
9.

Hearing on the Merits and Damages, November 9, 2020, at 132:1-12, November 14, 2020, at 1167:10-
1168:8.

Claimant’s Reply Memorial, at para 243.

Claimant’s Reply Memorial, at para 243, referring to NAFTA Article 1131(2).

Claimant’s Memorial, at paras 203, 207; Claimant’s Reply Memorial, at para 244; Hearing on the Merits
and Damages, November 9, 2020, at 133:21-135:14.

Claimant’s Memorial, at para 198, referring to Jurisdiction Decision, at para 248; Claimant’s Reply
Memorial, at para 245; Hearing on the Merits and Damages, November 9, 2020, at 135:15-136:5;
Claimant’s Pre-Hearing Memorial, at para 54.

Hearing on the Merits and Damages, October 18, 2021, at 62:14-63:6.

Hearing on the Merits and Damages, October 18, 2021, at 64:1-3.

133



479.

480.

481.

Public Version
Resolute v Canada

Final Award

market it was to be expected that competitors would be affected”.9’®

In response to the Respondent’s reliance on Methanex to argue that a tribunal’s holding on
jurisdiction does not necessarily demonstrate “treatment” under Article 1102,°° the Claimant
contends that Methanex should have no bearing in this case. The Claimant explains that the
Methanex tribunal decided the Article 1102 claim before determining it lacked jurisdiction,
finding that the measures did not have a “legally significant connection” to Methanex under
Article 1101(1).%° In this case, the Claimant clarifies that it relies on the Tribunal’s findings
pursuant to Article 1101 in its Jurisdiction Decision to argue that the Claimant was accorded
treatment for the purposes of Article 1102, rather than to contend that the Tribunal’s Article 1101

findings result in an automatic conclusion that Resolute received treatment under Article 1102.%!

The Claimant reproduces extracts from Dr. Kaplan’s expert testimony that support the Tribunal’s
reasoning as to the effects of GNS’s financial assistance to PHP on competitors.%? The Claimant
notes that Dr. Kaplan confirms that (i) the benefits granted to PHP enabled it to produce at a lower
cost than its competitors;®? (ii) prices for SC Paper were reduced as a consequence of PHP’s full
entry into the market;%* (iii) the integrated nature of the North American market for SC Paper
affected the limited number of producers operating in it;%®" and (iv) Resolute’s SC Paper losses
in Québec were the direct consequence of the Assistance Measures.®®® According to Dr. Kaplan,
the losses suffered by Resolute in Québec were directly caused by PHP’s advantageous position

in the paper market, enabled by GNS’s assistance. %’

The Claimant also I
I, ¢ The Claimant
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Claimant’s Memorial, at para 198, Claimant’s Reply Memorial, at para 245, citing Jurisdiction Decision,
at para 248.

Claimant’s Reply Memorial, at para 246, referring to Respondent’s Counter-Memorial, at paras 256-257.
Claimant’s Reply Memorial, at para 246, referring to Methanex Corp. v. United States of America,
UNCITRAL, Final Award, August 3, 2005, Part IV, Chapters B and E, August 3, 2005 (RL-054).
Claimant’s Memorial, at paras 196-198; Claimant’s Reply Memorial, at paras 245-247.

Claimant’s Memorial, at paras 199-202; Claimant’s Reply Memorial, at para 248, referring to Expert
Witness Report of Seth Kaplan, Ph.D., December 28, 2018, at paras 17, 18, 35, 41; Hearing on the Merits
and Damages, October 18, 2021, at 66:7-22.

Claimant’s Memorial, at para 199.

Claimant’s Memorial, at para 200.

Claimant’s Memorial, at para 201.

Claimant’s Memorial, at para 202.

Claimant’s Memorial, at para 202; Claimant’s Reply Memorial, at para 248, citing Expert Witness Report
of Seth T. Kaplan, Ph.D., December 28, 2018, at paras 37, 47, 17.

Hearing on the Merits and Damages, November 9, 2020, at 140:3-141:1, November 10, 2020, at 385:16-
386:1; November 14, 2020, at 1086:3-22, 1138:2-16, 1177:1-17, 1189:13-22; Claimant’s Pre-Hearing
Memorial, at para 23 et seq; Hearing on the Merits and Damages, October 18, 2021, at 67:7-16.
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emphasizes inter alia I

482. The Claimant further alleges that

Y, ¢ The Claimant submits
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(R-161); Hearing on the Merits and Damages, November 10, at 428:18-429:8; November 14,
2020, at 1138:17-19.

Hearing on the Merits and Damages, October 18, 2021, at 80:11-24.

Hearing on the Merits and Damages, November 14, 2020, at 1177:18-1180:7, 1188:12-18; Hearing on the
Merits and Damages, October 18, 2021, at 67:17-80:6.

Hearing on the Merits and Damages, November 14, 2020, at 1180:9-1184:17.
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The Claimant acknowledges that

I ! notes the I
I

The Claimant argues that NAFTA “do[es] not provide that investors must be given identical
treatment; rather, the requirement is to ensure that the treatment is no less favourable”.®®® The
Claimant adds that NAFTA tribunals have considered the practical effects of the impugned
measures on competitors when determining what constitutes “treatment”.°% By way of example,
it relies on Corn Products, a NAFTA case in which a claim was brought by producers and
importers of HFCS against Mexico, alleging that a tax Mexico imposed on bottlers who used
HFCS in soft drinks unfairly favored its domestic cane sugar industry at the expense of the
claimants, who were largely foreign-owned enterprises.'®! The tribunal in that case found that
the tax constituted treatment for the purposes of Article 1102 because the tax “produced an effect
upon HFCS producers and suppliers” even if the tax was imposed on the bottlers rather than the
claimants, the former of which were pressured to switch from HFCS to sugar as a sweetener, 1002
The tribunal stated that “it would be a triumph of form over substance to hold that the fact that
the tax was structured as a tax on the bottlers, rather than the suppliers of sweeteners, precluded
it from amounting to treatment of the latter for the purposes of Article 1102”.1%3 |n the words of
the Claimant, “the economic effect of the tax on the claimants — not the tax itself — constituted the

treatment” . 1004

The Claimant submits that, as in Corn Products, if the objective of making PHP the lowest-cost
producer of SC Paper in North America were to be achieved, the financial support that GNS

provided to PHP would need to produce an effect on other SC Paper producers in the market,
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Hearing on the Merits and Damages, November 10, 2020, at 419:14-428:2; November 14, 2020, at 1192:1-
20; Hearing on the Merits and Damages, October 18, 2021, at 83:23-84:9.

Claimant’s Memorial, at para 204.

Claimant’s Memorial, at para 204, referring to United Parcel Service of America Inc. v. Government of
Canada, ICSID Case No. UNCT/02/1, Award on the Merits, May 24, 2007, at para 85 (CL-113); S.D.
Myers, Inc. v. Government of Canada, UNCITRAL, Partial Award, November 13, 2000, at para 254 (CL-
102); Suez, Sociedad General de Aguas de Barcelona S.A., and InterAguas Servicios Integrales del Agua
S.A. v. The Argentine Republic, ICSID Case No. ARB/03/17, Decision on Jurisdiction, May 16, 2006, at
para 55 (CL-144); Hearing on the Merits and Damages, November 14, 2020, at 1176:18-23; Claimant’s
Pre-Hearing Memorial, at paras 51-52.

Claimant’s Memorial, at para 205; Claimant’s Reply Memorial, at para 251.

Claimant’s Memorial, at para 206, citing Corn Products International Inc. v. United Mexican States, ICSID
Case No. ARB(AF)/04/01, Decision on Responsibility, January 15, 2008, at para 119 (CL-107).
Claimant’s Memorial, at para 206, citing Corn Products International Inc. v. United Mexican States, ICSID
Case No. ARB(AF)/04/01, Decision on Responsibility, January 15, 2008, at para 119 (CL-107).
Claimant’s Reply Memorial, at para 252; Hearing on the Merits and Damages, November 14, 2020, at
1192:21-1193:12.
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including Resolute and its investments outside the province of Nova Scotia.’?® According to the
Claimant, GNS’s financial assistance to PHP led to this exact outcome: the market was distorted
in favor of PHP to the disadvantage of foreign investments, including Resolute’s foreign
investments outside the province.’®® This adverse effect, the Claimant argues, constitutes
treatment under Article 1102.2%7 The Claimant contests the Respondent’s argument that Corn
Products can be distinguished because the discrimination in that case was nationality-based. %%
The Claimant maintains that discrimination based on nationality is not the standard it must meet
under international law. The Claimant argues that Corn Products is unhelpful to the Respondent
because the measures in that case originated from the Mexican federal government rather than a

sub-national measure governed by Article 1102(3).10%

The Claimant contests Canada’s position that Resolute received no “treatment” under Canada’s
definition of “treatment” as being “behavior in respect of an entity or person”.2%%® According to
the Claimant, the NAFTA parties chose not to define the term “treatment”.2%! Referencing the
tribunal in UPS,**2 the Claimant suggests that a financial gain or loss associated with a measure,

such as is allegedly the case here, is sufficient to constitute treatment.*®

Finally, although the Claimant maintains that evidence of discriminatory intent is not necessary

to its claim under Article 1102(3), it argues that Canada nevertheless meets this standard.0* It

contends that |
I T <fore, according

to the Claimant, “Resolute was a known and anticipated victim of GNS’s parochial policy

favoring PHP, GNS’s national champion”.101
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Claimant’s Memorial, at para 207.

Claimant’s Reply Memorial, at para 251.

Claimant’s Memorial, at para 207.

Claimant’s Reply Memorial, at para 253, referring to Respondent’s Counter-Memorial, at para 261.
Claimant’s Reply Memorial, at para 253, referring to Claimant’s Reply Memorial, at paras 214-243.
Claimant’s Reply Memorial, at para 250.

Claimant’s Reply Memorial, at para 250.

Claimant’s Reply Memorial, at para 250, citing United Parcel Service of America Inc. v. Government of
Canada, ICSID Case No. UNCT/02/1, Award on the Merits, May 24, 2007, at para 86 (CL-113). See also
Siemens A.G. v. The Argentine Republic, ICSID Case No. ARB/02/8, Decision on Jurisdiction, August 3,
2004, at para 85 (RL-165).

Claimant’s Reply Memorial, at para 250.

Claimant’s Reply Memorial, at para 254.

Claimant’s Reply Memorial, at para 254.
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ii. Whether Resolute and its investments were accorded treatment in “like
circumstances” to PWCC and PHP

The Claimant argues that Resolute and its investments are in “like circumstances” to PHP because
they are competitors in the same sector.1%® It argues that “where a government measure aims
squarely to discriminate in favor of one competitor in a particular economic or business sector
over another, the competitors in that same sector are in ‘like circumstances’ for purposes of
Article 1102710t

The Claimant refers to Pope & Talbot, where the tribunal found that “[i]n evaluating the
implications of the legal context [of Article 1102], the [t]ribunal believes that, as a first step, the
treatment accorded to foreign owned investment protected by Article 1102(2) should be compared
with that accorded domestic investments in the same business or economic sector”.2*® The
Claimant notes that this approach was upheld in later cases.'%* The Claimant initially disagreed
with the Respondent’s contention that the “like circumstances” analysis should focus on the
circumstances in which treatment was accorded, rather than on the investors and their
investments.1%% In the Claimant’s view, Resolute meets the “like circumstances” test because it
is a comparable investor and has comparable investments, which were allegedly intentionally

harmed by the Assistance Measures. %! The Claimant adds that its “like circumstances” analysis
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Claimant’s Memorial, at paras 210, 215; Claimant’s Reply Memorial, at para 255.

Claimant’s Memorial, at para 210; Claimant’s Reply Memorial, at para 256 citing Corn Products
International Inc. v. United Mexican States, ICSID Case No. ARB(AF)/04/01, Decision on Responsibility,
January 15, 2008, at para 120 (CL-107).

Claimant’s Memorial, at para 212, citing Pope & Talbot Inc. v. Government of Canada, UNCITRAL,
Award on the Merits of Phase 2, April 10, 2001, at para 78 (CL-114).

Claimant’s Memorial, at paras 213-214, referring to S.D. Myers, Inc. v. Government of Canada,
UNCITRAL, Partial Award, November 13, 2000, at para 250 (CL-102); Archer Daniels Midland Company
and Tate & Lyle Ingredients Americas, Inc. v. The United Mexican States, ICSID Case No. ARB (AF)/04/5,
Award, November 21, 2007, at para 199-201 (CL-106); United Parcel Service of America Inc. v.
Government of Canada, ICSID Case No. UNCT/02/1, Award on the Merits, Separate Statement of Dean
Cass, May 24, 2007, para 17 (CL-113); Corn Products International Inc. v. United Mexican States, ICSID
Case No. ARB(AF)/04/01, Decision on Responsibility, January 15, 2008, at para 120 (CL-107). See also
Claimant’s Reply Memorial, at paras 256, 258.

Claimant’s Reply Memorial, at para 257, referring to Respondent’s Counter-Memorial, at para 210.
Claimant’s Reply Memorial, at para 257.
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follows that of previous NAFTA%22 and non-NAFTA awards.0%

In its Pre-Hearing Memorial and at the 2021 Hearing, the Claimant identified six factors that are
relevant to the “like circumstances” analysis: (i) Market: Are the foreign investor and domestic
investor operating in the same market?; (ii) Product: How similar are the products or services
being offered by the foreign investor and domestic investor?; (iii) Policy: What is the
Government’s goal in adopting and implementing the measures?; (iv) Jurisdictional: Is it relevant
that the foreign and domestic investor are located in the same jurisdiction?; (v) Implementation:
Are the measures a law or regulation of general application in the territory, or are the measures
targeted and specific in scope or effect?; (vi) Temporal: Is there a timing issue as regards the

investors and investments being compared?%2*

On the “market” and “product” factors, the Claimant argues that Resolute’s Canadian SC Paper
mills were direct competitors of PHP because “Resolute’s SC paper was substitutable with PHP’s
product”19% and was sold “in the very market that GNS chose to distort when it threw its support
uniquely behind PHP”.19%6 As described at Paragraph 489 of this Award, in the Claimant’s view,
this assertion suffices to establish that Resolute and its investments were in “like circumstances”
with PHP. 1027

On the “policy” and “implementation” factors, the Claimant contests the Respondent’s contention
that there are no “like circumstances” in this case because GNS could not have extended the same
type of treatment to Resolute’s mills in Québec.1%28 Rather, the Claimant submits, this arbitration

is about the impact of GNS’s financial assistance on PHP in contrast to Resolute — an impact that

1022

1023

1024

1025

1026

1027
1028

Claimant’s Reply Memorial, at para 258, referring to Corn Products International Inc. v. United Mexican
States, ICSID Case No. ARB(AF)/04/01, Decision on Responsibility, January 15, 2008, at para 120, 143,
191-192 (CL-107); Pope & Talbot Inc. v. Government of Canada, UNCITRAL, Award on the Merits of
Phase 2, April 10, 2001, at paras 75-76 (CL-114); Archer Daniels Midland Company and Tate & Lyle
Ingredients Americas Inc. v. United Mexican States, ICSID Case No. ARB(AF)/04/05, Award, November
21, 2007, at para 197 (RL-092); S.D. Myers, Inc. v. Government of Canada, UNCITRAL, Partial Award,
November 13, 2000, at para 250 (RL-059).

Claimant’s Reply Memorial, at para 259, referring to Cargill, Inc. v. Republic of Poland, UNCITRAL,
Award, March 5, 2008, at para 312 (CL-221); Olin Holdings Limited v. State of Libya, ICC Case No.
20355/MCP, Final Award, May 25, 2018, at paras 205-207 (CL-236).

Hearing on the Merits and Damages, November 9, 2020, at 143:2-144:5; Claimant’s Pre-Hearing Memorial,
at para 59; Hearing on the Merits and Damages, October 18, 2021, at 88:5-90:24.

Claimant’s Reply Memorial, at para 259, referring to Reply Expert Witness Report of Seth T. Kaplan,
Ph.D., December 6, 2019, at paras 17, 34; Claimant’s Pre-Hearing Memorial, at para 60.

Claimant’s Memorial, at para 215; Hearing on the Merits and Damages, November 14, 2020, at 1198:7-21;
Hearing on the Merits and Damages, October 18, 2021, at 91:15-93:8; Hearing on the Merits and Damages,
October 19, 2021, at 393:15-394:9.

Claimant’s Memorial, at para 215.

Claimant’s Reply Memorial, at para 262; Hearing on the Merits and Damages, October 18, 2021, at 93:16-
25.
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I - T Claimant clarifies that the

intended effects of the Assistance Measures were extra-provincial and therefore, from a
jurisdictional perspective, the analysis should not be limited to investors in Nova Scotia.’®? The
Claimant argues that GNS could have refrained from providing financial assistance to PHP,
thereby sparing Resolute the treatment it received.’®! Further, the Claimant asserts that the
Respondent cannot argue that PHP operated under a different regulatory regime from that of

Resolute’s investments, because this is not a regulatory dispute.1%%2

On the “temporal” factor, Resolute submits that the revival of the Mill by GNS occurred “at the

very time” when Resolute was hoping for better times at its SC paper mills,10%

Resolute clarifies that Bowater Mersey is not in “like circumstances” with PHP because:

Bowater Mersey was not in the same market as PHP. Bowater Mersey produced newsprint paper
rather than SC Paper;

Temporally, Resolute had already decided to close Bowater Mersey when the Assistance
Measures were adopted; and

On the “policy”, “jurisdiction”, and “implementation” front, none of the measures adopted for
PHP were of general application in Nova Scotia and could be applied to Bowater Mersey.
Further, the objectives of the measures for both mills were different; the Claimant alleges that
the Bowater Mersey policy was aimed at an “orderly transition” whereas the Assistance
Measures aimed to make PHP “a competitive success”. 1034

1035

Y ' The Claimant recalls that only 8

of the 110 invited bidders made an offer, noting that (without the Assistance Measures), the Mill

was simply not very attractive. %%’

1029

1030
1031

1032

1033
1034

1035
1036
1037

Claimant’s Reply Memorial, at para 261; Hearing on the Merits and Damages, October 19, 2021, at 395:15-
24, 396:14-397:397:25.

Hearing on the Merits and Damages, October 19, 2021, at 395:15-396:4.

Claimant’s Reply Memorial, at para 263; Hearing on the Merits and Damages, November 14, 2020, at
1200:19-1201:4.

Claimant’s Reply Memorial, at para 260; Hearing on the Merits and Damages, November 9, 2020, at 145:1-
22

Hearing on the Merits and Damages, October 18, 2021, at 94:4-9.

Hearing on the Merits and Damages, October 18, at 2021, 94:17-97:15; Hearing on the Merits and
Damages, October 19, 2021, at 347:23-351:8, 352:8-19.

Hearing on the Merits and Damages, October 19, 2021, at 355:2-6.

Hearing on the Merits and Damages, October 19, 2021, at 355:18-23.

Hearing on the Merits and Damages, October 19, 2021, at 358:14-25.
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iii.  Whether Resolute and its investments received less favorable treatment

The Claimant emphasizes its interpretation of the comparative treatment assessed under Article
1102(3), being the “‘most favorable treatment’ accorded by GNS to any such competitor” rather
than treatment accorded to some competitors (which could amount to the same treatment received

by Resolute).10%®

According to the Claimant, the most favorable treatment at issue was the Assistance Measures
PWCC received from GNS, which included:

a $24 million forgivable loan

a $40 million credit facility

a $1.5 million workforce training grant

a $1 million marketing grant

a $38 million Outreach Grant [under the Outreach Agreement]

$1.5 million in additional funding to prepare for the restart of the mill
$20 million to purchase land from the mill

the ability to use tax losses to offset gains from PWCC investments
outside of Nova Scotia

a 50% reduction on property taxes, from $2.6 million to $1.3 million

a 20-year forest license [FULA] that: (1) permitted PHP to harvest fiber
for paper and biomass for fuel; and (2) reimbursed PHP for silviculture
payments

indemnification of costs were PWCC not to complete purchase of the
mill

pension liability relief
statutory rights to run the Biomass Plant 24/7

regulatory protection from the costs and obligations of renewable energy
standards

the demand and receipt of advantageous electricity terms,10%°

The Claimant alleges that Resolute’s operations were not offered these benefits, nor was Resolute
offered these benefits when it was invited to bid on the Mill.2%4 |t stresses, “the nature of the
treatment accorded to Port Hawkesbury — market intervention to make it the ‘most competitive’
producer of SC paper in North America -1 meant that no other producer could receive

equivalent treatment, for only one could be the ‘most competitive’”.2%42 The Claimant argues that

1038
1039
1040
1041

1042

Claimant’s Memorial, at para 218.

Claimant’s Memorial, at para 219.

Claimant’s Memorial, at para 220.

Claimant’s Memorial, at para 220, citing Nova Scotia Press Release, “Province Invests in Jobs, Training
and Renewing the Forestry Sector”, August 20, 2012 (C-183).

Claimant’s Memorial, at para 220; Claimant’s Reply Memorial, at para 265.
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its assertion of having received less favourable treatment is compounded by its experience with
Bowater Mersey, to which GNS did not offer generous financial assistance nor help in obtaining
a reduced electricity rate from the NSUARB. 14

The Claimant submits that, contrary to the Respondent’s position,'%** a breach of Article 1102(3)
may be established in ways other than demonstrating that a protective measure was taken (i) for
the benefit of local investors “while effectively keeping NAFTA investors or their investments
out” or (ii) specifically targeting out-of-province investors to cause them loss.1%% It adds that the
Tribunal’s reference to these two scenarios in the Jurisdiction Decision were “just examples” of
possible Article 1102 violations.1 In any case, the Claimant argues that Resolute has established

that it was the victim of “Methanex-style” targeting.1%’

Lastly, the Claimant contends that the benefits Resolute received in Québec are irrelevant to its
present claim because treatment under different regulatory regimes cannot be compared.%4® On
the relevance of the electricity rates paid by Resolute in Québec, the Claimant argues that
Resolute’s costs structure is not on trial, rather, what is on trial is the difference between PHP’s

costs structures with and without the Assistance Measures.1049

(¢)  Whether it falls to Canada to justify the discrimination against
Resolute’s investments

The Claimant contends that, having met each element of the UPS test, the burden shifts to Canada
to justify its discrimination of Resolute and its investments by showing that nationality was not a
factor in the adoption of the measures and that the measures do not undermine the NAFTA
objectives, the two conditions listed in Pope & Talbot (see Paragraph 465 above), i.e., that the
measures have a reasonable nexus to government policies that (i) do not distinguish on their face
or de facto between foreign-owned and domestic companies and (ii) do not otherwise unduly

undermine the investment liberalising objectives of NAFTA.10%0

1043

1044

1045
1046
1047
1048
1049
1050

Claimant’s Reply Memorial, at para 268, referring to Witness Statement of Richard Garneau, December 6,
2019, at para 19; Hearing on the Merits and Damages, November 9, 2020, at 37:15-38:5.

Claimant’s Reply Memorial, at para 269, referring to Respondent’s Counter-Memorial, at para 277 (citing
Jurisdiction Decision, at para 290).

Claimant’s Reply Memorial, at para 269.

Claimant’s Reply Memorial, at para 270.

Claimant’s Reply Memorial, at para 270, referring to Claimant’s Reply Memorial, at para 254.
Claimant’s Reply Memorial, at para 266, citing Respondent’s Counter-Memorial, at para 268.

Hearing on the Merits and Damages, November 9, 2020, at 151:2-24.

Claimant’s Memorial, at para 223; Claimant’s Reply Memorial, at para 271; Hearing on the Merits and
Damages, November 14, 2020, at 1159:9-17.
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The Claimant submits that GNS’s financial assistance to PHP was unreasonable, had a de facto
effect on Resolute as a foreign investor and was counter-productive to NAFTA’s core objective
of promoting “conditions of fair competition in the free trade area”.'%! The Claimant contends
that the Respondent was “heaping largesse” on PHP knowing that they were creating a “national
champion”.1%2 The Claimant contends that the Respondent “ignores entirely” the second leg of

the Pope & Talbot test in its submissions. %3

The Claimant argues that the Respondent cannot justify the differential treatment under the Pope
& Talbot test by referring to Article 1108(7), which the Claimant contends is “a separate

analysis”, 1054

3. The Respondent’s Arguments
(a) The Applicable Standard under Article 1102(3)

The Respondent argues that it is the Claimant’s burden to prove nationality-based discrimination;
the burden does not shift to the Respondent once a presumptive violation has been shown, as the

Claimant suggests.10%®

The Respondent submits that the objective of Article 1102 is to protect against discrimination on
the basis of nationality.¢ In the Respondent’s view, “[t]he purpose of that provision is not to
prohibit all differential treatment among investors and investments, but to ensure that NAFTA
[p]arties do not treat investors and investments that are ‘in like circumstances’ differently based

on their nationality”.1%’ According to the Respondent, this view has been espoused by NAFTA

1051

1052

1053

1054

1055
1056

1057

Claimant’s Memorial, at para 226; Claimant’s Reply Memorial, at paras 274-275; Hearing on the Merits
and Damages, November 14, 2020, at 1193:21-25, 1205:5-15; Claimant’s Pre-Hearing Memorial, at paras
63-64; Hearing on the Merits and Damages, October 18, 2021, at 103:16-104:16.

Hearing on the Merits and Damages, October 18, 2021, at 107:22-108:4.

Hearing on the Merits and Damages, October 18, 2021, at 105:24-106:4; Hearing on the Merits and
Damages, October 19, 2021, at 371:15-372:3.

Hearing on the Merits and Damages, November 14, 2020, at 1205:22-1207:2.

Hearing on the Merits and Damages, November 14, 2020, at 1262:23-1263:16.

Respondent’s Counter-Memorial, at para 250; Respondent’s Rejoinder Memorial, at para 90; Hearing on
the Merits and Damages, November 9, 2020, at 234:10-14; Respondent’s Pre-Hearing Memorial, at para
46.

Respondent’s Rejoinder Memorial, at para 90.
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tribunals in Loewen,%® ADM,%° and Mercer.% The Respondent notes that even UPS, which
the Claimant heavily relies on, also analysed whether there was nationality-based

discrimination.106!

The Respondent considers the second part of the Pope & Talbot test to be inapposite —the
objectives of NAFTA set out in Article 102 cannot apply to Article 1108(7), whose purpose is to

remove subsidies and procurement from national treatment. 192

The Respondent clarifies that it does not propose that nationality-based discrimination requires
proof of discriminatory intent.1%3 It suggests that the Claimant must show evidence of nationality-
based discrimination, that is, that Resolute was accorded less favorable treatment than PWCC (a

Canadian company) because it was an investor of another NAFTA party (the United States).1%%

The Respondent argues that the Claimant’s interpretation of Article 1102(3) is misplaced.1%
Relying on Pope & Talbot and the use of the term “[f]or greater certainty” in Article 1102(4), the
Respondent argues that the legal test under Article 1102(3) is no different from the one under
Articles 1102(1) and (2).1%¢ The Pope & Talbot tribunal explained that Article 1102(3) “expressly
states that it is defining the meaning of the requirements of Article 1102(1) and 1102(2) when

1058

1059

1060

1061
1062
1063
1064

1065

1066

Respondent’s Counter-Memorial, at para 251, citing The Loewen Group Inc. and Raymond L. Loewen v.
The United States of America, ICSID Case No. UNCT/02/1, Award, June 26, 2003, at para 139 (RL-057).
Respondent’s Counter-Memorial, at para 251, citing Archer Daniels Midland Company and Tate & Lyle
Ingredients Americas Inc. v. The United Mexican States, ICSID Case No. ARB(AF)/04/05, Award,
November 21, 2007, at paras 193, 205 (RL-092). In its Rejoinder, the Respondent elaborates on this case
further, stating that the tribunal found that “[t]he national treatment obligation under Article 1102 is an
application of the general prohibition of discrimination based on nationality, including both de jure and de
facto discrimination” and that “Article 1102 prohibits treatment which discriminates on the basis of the
foreign investor’s nationality”. See Respondent’s Rejoinder Memorial, at para 91, citing Archer Daniels
Midland Company and Tate & Lyle Ingredients Americas Inc. v. The United Mexican States, ICSID Case
No. ARB(AF)/04/05, Award, November 21, 2007, at paras 193, 205 (RL-092). The Respondent also refers
to Cargill, Inc. v. United Mexican States, ICSID Case No. ARB(AF)/05/2, Award, September 18, 2009, at
para 217 (RL-050).

Respondent’s Counter-Memorial, at para 251, referring to Mercer International Inc. v. Government of
Canada, ICSID Case No. ARB(AF)/12/3, Counter-Memorial, August 22, 2014, at paras 7.7-7.9 (RL-150);
Hearing on the Merits and Damages, November 9, 2020, at 235:9-22; Hearing on the Merits and Damages,
October 18, 2021, at 240:20-241:8.

Hearing on the Merits and Damages, October 19, 2021, at 494:20-496:5.

Hearing on the Merits and Damages, October 19, 2021, at 482:8-483:2.

Respondent’s Rejoinder Memorial, at para 92.

Respondent’s Counter-Memorial, at para 252; Hearing on the Merits and Damages, November 9, 2020, at
236:16-22.

Respondent’s Rejoinder Memorial, at para 95; Hearing on the Merits and Damages, November 9, 2020, at
235:23-236:6.

Respondent’s Rejoinder Memorial, at paras 95, 102, referring to Pope & Talbot Inc. v. The Government of
Canada, UNCITRAL, Award on the Merits of Phase 2, April 10, 2001, at paras 41-42 (RL-058).
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those provisions are applied to states and provinces”.2%” Accordingly, the Respondent maintains
that nationality must still be the chief consideration of a less favorable treatment claim under
Article 1102(3).1%% The Respondent argues that its position does not create a “loophole for sub-

national protectionism”, as suggested by the Claimant.1%°

The Respondent maintains that its position aligns with that of the NAFTA parties, who agree that
Article 1102 intends to protect against nationality-based discrimination.’?”® Accordingly, the
Respondent argues that the Tribunal should give “considerable weight” to this view, as it
constitutes “subsequent practice” pursuant to VCLT Article 31(3)(b).1’"* The Respondent
acknowledges that the NAFTA parties have opined on nationality-based discrimination only with
respect to Articles 1102(1) and (2), but clarifies that this poses no obstacle to the application of
this interpretation in regards to Article 1102(3) because the latter does not establish a different
standard as to nationality-based discrimination.’?’? Relying on Mobil'°”® and Bilcon,®”* the
Respondent concludes that the absence of an FTC interpretation of Article 1102(3) does not
preclude the Respondent from drawing upon other sources to pursue the rule in VCLT Article
31(3)(b), noting that the ILC recognises that positions taken by States in disputes can constitute

subsequent practice under the VCLT.07

The Respondent states that the Claimant has presented no evidence of nationality-based
discrimination.'® The Respondent denies that it is sufficient for the Claimant to show
government knowledge of a measure having a potential negative impact on foreign investors,

stating that this standard would paralyse government action.”’

The Respondent argues that the Claimant does not meet the Article 1102 standard; the Claimant

1067

1068
1069
1070

1071

1072

1073

1074

1075

1076
1077

Respondent’s Rejoinder Memorial, at para 96, citing Pope & Talbot Inc. v. The Government of Canada,
UNCITRAL, Award on the Merits of Phase 2, April 10, 2001, at para 40 [Respondent’s emphasis] (RL-
058).

Respondent’s Rejoinder Memorial, at para 97.

Respondent’s Rejoinder Memorial, at para 98, citing Claimant’s Reply Memorial, at para 223.
Respondent’s Rejoinder Memorial, at para 99, referring to Respondent’s Counter-Memorial, at para 250
and fns. 523-525; Hearing on the Merits and Damages, November 9, 2020, at 234:21-235:8; Hearing on
the Merits and Damages, October 18, 2021, at 240:4-12.

Respondent’s Rejoinder Memorial, at para 100, referring to VCLT Atrticle 31(3)(b).

Respondent’s Rejoinder Memorial, at para 100.

Respondent’s Rejoinder Memorial, at para 101, citing Mobil Investments Canada Inc. v. Government of
Canada, ICSID Case No. ARB/15/6, Decision on Jurisdiction and Admissibility, July 13, 2018, at para 160
(RL-208).

Respondent’s Rejoinder Memorial, at para 101, citing Bilcon v. Government of Canada, PCA Case No.
2009-04, Award on Damages, January 10, 2019, at para 377 (RL-209).

Respondent’s Rejoinder Memorial, at para 101; Hearing on the Merits and Damages, November 14, 2020,
at 1257:10-17.

Respondent’s Rejoinder Memorial, at para 93.

Hearing on the Merits and Damages, November 14, 2020, at 1259:25-1260:6.
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itself expressed that it is not alleging that GNS “had in mind to support Port Hawkesbury because
it wanted to impact Resolute as a foreign investor only [...] We just happened to be the only
foreign participant with an investment in Canada, so we qualified for protection under
NAFTA”.2978 Moreover, the Respondent highlights that, rather than GNS, it was the Monitor and
NPPH who chose the successful bidder “based on the potential for obtaining maximum value for
the mill’s creditors, not its Canadian nationality”.1°” It argues that GNS would have discussed
financial assistance with Resolute had it been chosen as the successful bidder.1% Lastly, the fact
that GNS offered a similar financial package to Resolute for its Bowater Mersey mill, in the
Respondent’s view, deprives the Claimant’s nationality-based discrimination argument of any

merit. 108

(b) Whether Canada Breached its Obligation under Article 1102
i. Whether GNS accorded “treatment” to Resolute and its investments

The Respondent disagrees with the Claimant’s reliance on the Tribunal’s findings in its
Jurisdiction Decision pursuant to Article 1101 to demonstrate that Resolute received treatment
under Article 1102.1%2 |t claims that, according to the Methanex tribunal, “[a]n affirmative
finding of the requisite ‘relation” under NAFTA Article 1101 [...] does not necessarily establish
that there has been a corresponding violation of NAFTA Article 1102”,1083

Drawing on customary international law and the findings of the tribunal in Siemens, the

Respondent provides the following definition of “treatment”:

[IIn light of Article 1101, any complained of “treatment” must be a
“measure”,1%* je., a “law, regulation, procedure, requirement, or
practice”1% that is “adopted or maintained” by some person or entity for
which Canada is responsible at international law. Consistent with these
requirements and the ordinary meaning of the term,'% treatment
requires “behaviour in respect of an entity or a person”.1%’

1078

1079
1080
1081
1082
1083

1084
1085
1086
1087

Respondent’s Counter-Memorial, at para 252, citing Hearing on Jurisdiction and Admissibility, August 15,
2017, at paras 350-351.

Respondent’s Counter-Memorial, at para 253; Respondent’s Rejoinder Memorial, at para 93.
Respondent’s Counter-Memorial, at para 253.

Respondent’s Counter-Memorial, at para 253.

Respondent’s Rejoinder Memorial, at para 104.

Respondent’s Counter-Memorial, at para 256; Respondent’s Rejoinder Memorial, at para 103, citing
Methanex Corp. v. United States of America, UNCITRAL, Final Award, August 3, 2005, Part I\ — Chapter
B — Page 9, at para 1 (RL-054).

Respondent’s Counter-Memorial, at para 257, citing NAFTA Article 1101(1).

Respondent’s Counter-Memorial, at para 257, citing NAFTA Article 201.

Respondent’s Counter-Memorial, at para 257, citing the Canadian Oxford Dictionary (RL-421).
Respondent’s Counter-Memorial, at para 257, citing Siemens A.G. v. The Argentine Republic, ICSID Case
No. ARB/02/8, Decision on Jurisdiction, August 3, 2004, at para 85.
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Relying upon the above definition, the Respondent contends that the Claimant cannot point to any
treatment that it received from GNS that would satisfy the requirements under Article 1102. The
Respondent contends that the Claimant does not complain of “actual” treatment it received, either
by GNS with respect to Bowater Mersey, or by the government of Québec where its other mills
are located.'%8 The Respondent further argues that GNS was precluded from granting treatment
to the Claimant when the latter decided not to bid on the Mill.1%° So too was NSPI, whose reach
did not extend beyond Nova Scotia’s jurisdiction, and Richmond County, who could not negotiate

a tax rate with a company operating outside its territory.9%

The Respondent notes that the Claimant at the 2021 Hearing appeared to be contesting
anticompetitive effects, and argues that anticompetitive effects are not national treatment

claims.10%1

The Respondent also disputes the Claimant’s argument that NAFTA tribunals have considered
practical effects of measures as treatment under Article 1102.1%%2 The Respondent notes that the
cases cited by the Claimant involved treatment as defined by the Respondent, rather than simply
adverse effects.1% In particular, the Respondent notes that Corn Products, ADM, and Cargill,
which are relied upon by the Claimant for its definition of treatment, can be distinguished because
the claimants in those cases had made investments in Mexico, the jurisdiction that imposed the
tax measures at issue.’% The Respondent notes that, by contrast, the Claimant has no SC Paper
investment in Nova Scotia.'®® As the Respondent puts it, “[t]he Claimant has not cited a single
case in which a national treatment claim was allowed when the investor or its investment was not
in some way subject to the authority of the government *according treatment’ or the investor did

not have an investment in the relevant jurisdiction”.10%

1088
1089
1090
1091
1092

1093

1094

1095
1096

Respondent’s Counter-Memorial, at para 258; Respondent’s Pre-Hearing Memorial, at para 47.
Respondent’s Counter-Memorial, at para 259.

Respondent’s Counter-Memorial, at para 259.

Hearing on the Merits and Damages, October 19, 2021, at 493:7-14.

Respondent’s Counter-Memorial, at para 260; Hearing on the Merits and Damages, October 18, 2021,
243:15-22.

Respondent’s Counter-Memorial, at para 260; Respondent’s Rejoinder Memorial, at para 106, referring to
United Parcel Service of America Inc. v. Government of Canada, ICSID Case No. UNCT/02/1, Award on
the Merits, May 24, 2007, at para 85 (CL-113). The Respondent’s Counter-Memorial also refers to S.D.
Myers, Inc. v. Government of Canada, UNCITRAL, Partial Award, November 13, 2000, at paras 162-193,
241 (RL-059); Suez, Sociedad General de Aguas de Barcelona S.A., and InterAguas Servicios Integrales
del Agua S.A. v. The Argentine Republic, ICSID Case No. ARB/03/17, Decision on Jurisdiction, at paras
52, 55 (CL-144); Respondent’s Pre-Hearing Memorial, at para 47.

Respondent’s Counter-Memorial, at para 261; Hearing on the Merits and Damages, October 18, 2021, at
244:14-25.

Respondent’s Counter-Memorial, at para 261.

Respondent’s Counter-Memorial, at para 262.
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The Respondent contests the opinion of Dr. Kaplan (set out in Paragraph 480 of this Award),
including the recourse to a “but for” analysis based on the Port Hawkesbury’s Mill’s re-entry into
the market in an effort to demonstrate that Resolute’s SC Paper losses in Québec were the direct
consequence of the Assistance Measures.'®’ In particular, the Respondent takes issue with the
Claimant’s reliance on Dr. Kaplan’s testimony and the ||| | S EEEI to demonstrate that
GNS accorded “treatment” to Resolute, arguing that “these documents discuss the potential
impact of the Mill’s reopening on the SC paper industry writ large”.1%% Furthermore, it claims

that the predictions contained therein were speculative.0%

ii. Whether Resolute and its investments were accorded treatment in “like
circumstances” to PWCC and PHP

The Respondent disagrees with the Claimant’s analysis with respect to the term “like
circumstances”. The Respondent argues that rather than focusing on the circumstances of the
Claimant and its investment, the analysis should instead center on the circumstances in which the
treatment was accorded.® The Respondent supports its argument by citing Mercer, in which the
tribunal found that the “like circumstances” consideration concerned the treatment, rather than
the investors or investments.*1%* The Respondent therefore argues that a competitive relationship
is insufficient to satisfy the “in like circumstances” requirement; an investor must establish that
the treatment accorded to those investments was “in like circumstances” such that all of the
relevant context and circumstances in which the treatment is accorded are taken into account

including public policy objectives.!%

The Respondent submits that the Claimant cannot succeed in proving that the treatment accorded
to its investments was in “like circumstances” because its argument falls short of considering “all

of the relevant circumstances in which treatment was accorded”.'1% In the Respondent’s opinion,

1097
1098
1099

1100

1101

1102
1103

Respondent’s Rejoinder Memorial, at para 107, referring to Claimant’s Reply Memorial, at para 248.
Respondent’s Rejoinder Memorial, at para 107.

Respondent’s Rejoinder Memorial, at paras 108-109; Hearing on the Merits and Damages, November 9,
2020, at 243:7-25; Hearing on the Merits and Damages, October 18, 2021, at 254:12-24.

Respondent’s Counter-Memorial, at para 265 [Respondent’s emphasis removed]. See also Respondent’s
Counter-Memorial, at fn. 553; Hearing on the Merits and Damages, November 9, 2020, at 244:19-23;
Hearing on the Merits and Damages, October 18, 2021, at 246:13-22.

Respondent’s Counter-Memorial, at para 265, referring to Mercer International Inc. v. Government of
Canada, ICSID Case No. ARB(AF)/12/3, Award, March 6, 2018, at para 7.18-7.21 (RL-122); Hearing on
the Merits and Damages, October 18, 2021, at 246:23-247:19.

Respondent’s Pre-Hearing Memorial, at para 48.

Respondent’s Counter-Memorial, at para 267, referring to United Parcel Service of America Inc. v.
Government of Canada, ICSID Case No. UNCT/02/1, Award on the Merits, May 24, 2007, at para 87 (CL-
113). See also Sergei Paushok, CJSC Godlen East Company and CJSC Vostokneftegaz Company v. The
Government of Mongolia, UNCITRAL, Award on Jurisdiction and Liability, April 28, 2011, at para 475
(RL-166).
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a common business or economic sector is only one of many factors to be considered by a tribunal
in an analysis of like circumstances.!*%* Other factors include public policy considerations'%® and
the differences in legal and regulatory frameworks applicable to the foreign and domestic
investor.11% With respect to regulatory regimes, the Respondent contends that treatment accorded

under different legal and regulatory frameworks cannot be compared.1%

The Respondent maintains that the consideration of public policy is necessary to the “like
circumstances” analysis. According to the Respondent, public policy may justify differential
treatment by demonstrating that the treatment in question bears a “reasonable relationship to
rational policies not motivated by preference of domestic over foreign owned investments”. 1108
The Respondent opines that GNS’s motives behind its financial assistance to PHP and PWCC
were not protectionist in nature—rather, they helped achieve “a number of legitimate public
policy objectives”.!1%® The Respondent notes that international law usually extends a high level

of deference to the rights of a domestic government to regulate matters within its borders. 11

In summary, the Respondent asserts that a difference in treatment can be justified if its underlying

reasons are not discriminatory on the basis of nationality.!

Based on the factors above, the Respondent argues that “Resolute had no SC paper mill in Nova

Scotia, that the paper mill Resolute did have in the province was offered assistance to make it a

1104

1105

1106

1107

1108

1109

1110
1111

Respondent’s Counter-Memorial, at para 266; Respondent’s Rejoinder Memorial, at para 111, referring to
Pope & Talbot Inc. v. The Government of Canada, UNCITRAL, Award on the Merits of Phase 2, April 10,
2001, at para 78 (RL-058).

Respondent’s Counter-Memorial, at para 267, referring to S.D. Myers, Inc. v. Government of Canada,
UNCITRAL, Partial Award, November 13, 2000, at para 250.

Respondent’s Counter-Memorial, at para 267, referring to Grand River Enterprises Six Nations, Ltd. et al.
v. United States of America, UNCITRAL, Award, January 12, 2011, at para 166 (RL-019); Methanex Corp.
v. United States of America, UNCITRAL, Final Award, August 3, 2005, Part IV — Chapter B — Page 9, at
paras 18-19 (RL-054); United Parcel Service of America Inc. v. Government of Canada, ICSID Case No.
UNCT/02/1, Award on the Merits, May 24, 2007, paras 117-119 (CL-113); ADF Group Inc. v. United
States of America, ICSID Case No. ARB(AF)/00/1, Award, January 9, 2003, at para 156 (CL-130); Pope
& Talbot Inc. v. The Government of Canada, UNCITRAL, Award on the Merits of Phase 2, April 10, 2001,
paras 84-88 (RL-058); Marvin Roy Feldman Karpa v. The United Mexican States, ICSID Case No.
ARB(AF)/99/1, Award, December 16, 2002, at paras 171-172 (RL-021); Apotex Holdings Inc. and Apotex
Inc. v. United States of America, ICSID Case No. ARB(AF)/12/1, Award, August 25, 2014, at paras 8.15,
8.42 (RL-051); Archer Daniels Midland Company and Tate & Lyle Ingredients Americas, Inc. v. United
Mexican States, ICSID Case No. ARB (AF/04/5), Award, November 21, 2007, at para 197 (RL-092);
Hearing on the Merits and Damages, November 9, 2020, at 246:13-20.

Respondent’s Counter-Memorial, at para 268, citing Grand River Enterprises Six Nations, Ltd. et al. v.
United States of America, UNCITRAL, Award, January 12, 2011, at para 167 (RL-019).

Respondent’s Counter-Memorial, at para 269, citing Pope & Talbot Inc. v. The Government of Canada,
UNCITRAL, Award on the Merits of Phase 2, April 10, 2001, at para 79 (RL-058); Hearing on the Merits
and Damages, October 18, 2021, at 248:4-9.

Respondent’s Counter-Memorial, at para 270; Respondent’s Rejoinder Memorial, at para 113.
Respondent’s Rejoinder Memorial, at para 113.

Respondent’s Counter-Memorial, at para 272.
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‘low cost’ producer, and that the GNS was pursuing rational objectives”.'!2 Moreover, according
to the Respondent, it has presented public policy considerations showing a rational connection of
the Assistance Measures to rational social and economic policies.!'® Therefore, the Claimant

cannot claim a breach of Article 1102.111

iii.  Whether Resolute and its investments received less favorable treatment

Should the Tribunal find that GNS accorded Resolute “treatment” and that such treatment was
accorded in “like circumstances” to those of PHP, the Respondent argues that Resolute and its

investments were not accorded less favorable treatment than PHP.

In response to what the Claimant alleges,'*® the Respondent submits that Resolute did not receive
similar financial assistance from GNS simply because its investments were outside the province.
GNS has no Crown land in Québec and it could not reimburse Resolute for services to maintain
roads and forests on land owned by others in a different province. Further, GNS could not
implement renewable energy regulations that apply to Resolute or offer Resolute relief from
municipal taxes.!''® Moreover, the Respondent submits that NSPI (which GNS does not own or
control) cannot supply electricity to the Claimant’s mills in Québec, noting in any event that

Resolute’s mills in Québec pay less for electricity than PHP, 11

Moreover, the Respondent maintains that GNS did not offer financial assistance to any of the
bidders in the CCAA process—rather, it only entered into negotiations with PWCC after it had
been chosen as the successful bidder.!*® The Respondent argues that there is no evidence that
GNS would have refused to offer assistance to Resolute if it had decided to bid on the PHP

Mill. 1% Therefore, it argues that PWCC and Resolute were “exactly in the same situation in that

regard, but PWCC decided to submit a bid while ||| | [

1112

1113

1114

1115

1116

1117

1118

1119

Respondent’s Counter-Memorial, at para 272; Hearing on the Merits and Damages, November 9, 2020, at
246:2-12; November 14, 2020, at 1261:19-25; Hearing on the Merits and Damages, October 18, 2021, at
249:12-250:1.

Hearing on the Merits and Damages, November 9, 2020, at 247:14-248:8.

Respondent’s Counter-Memorial, at para 272.

Respondent’s Counter-Memorial, at para 274, referring to Claimant’s Memorial, at para 220. See also
supra, at Section VI1.B(b)iii of this Award.

Respondent’s Counter-Memorial, at para 275; Respondent’s Rejoinder Memorial, at para 115;
Respondent’s Pre-Hearing Memorial, at para 49.

Hearing on the Merits and Damages, November 9, 2020, at 248:9-18; Respondent’s Pre-Hearing Memorial,
at para 49.

Respondent’s Counter-Memorial, at para 276, referring to Witness Statement of Duff Montgomerie, March
4, 2020, at para 21.

Respondent’s Rejoinder Memorial, at para 117.
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I *° In other words, “Resolute kept itself out by deciding not to bid for the Port

Hawkesbury mill” 112t

(¢)  Whether it falls to Canada to justify the discrimination against
Resolute’s investments

The Respondent argues that, according to UPS, the onus remains with the Claimant to establish a
breach of Article 1102.1122 Moreover, it argues that the second part of the Pope & Talbot test on
presumptive violations, which provides that differences in treatment will presumptively violate
Avrticle 1102(2) unless they “do not otherwise unduly undermine the investment liberalizing

objectives of NAFTA?”, is too broad and therefore has not been frequently applied.'?®

The Respondent argues that the Claimant does not satisfy its own test that the Assistance
Measures presumptively violate Article 1102. According to the Respondent, the measures taken
had a reasonable nexus to government policy and the measures were not taken on the basis of

nationality. 124

4. The Non-Disputing Parties’ Submissions
(a) Submissions of the United States and Mexico

The Non-Disputing Parties agree with the Respondent’s submission that Article 1102 in its

entirety protects against discrimination based on nationality.'?

With respect to Article 1102(3), the Non-Disputing Parties agree that where a state or province
accords different treatment to in-state or in-province investors or their investments as compared
to domestic out-of-state or out-of-province investors or their investments, investors from another

NAFTA party in like circumstances, or their investments, are entitled to receive the better of the

1120

1121

1122

1123

1124
1125

Respondent’s Counter-Memorial, at para 276, citing ||| | G

I September 26, 2011, at 11 (C-119).

Respondent’s Counter-Memorial, at para 278; Respondent’s Rejoinder Memorial, at para 118; Hearing on
the Merits and Damages, November 9, 2020, at 247:5-13; Hearing on the Merits and Damages, October 18,
2021, at 241:12-22.

Respondent’s Counter-Memorial, at para 248, referring to United Parcel Service of America Inc. v.
Government of Canada, ICSID Case No. UNCT/02/1, Award on the Merits and Separate Statement of Dean
Ronald A. Cass, May 24, 2007, at para 84 (CL-113); Hearing on the Merits and Damages, November 9,
2020, at 238:15-239:10.

Hearing on the Merits and Damages, November 14, 2020, at 1265:16-21. See also Hearing on the Merits
and Damages, October 19, 2021, at 482:5-483:2.

Hearing on the Merits and Damages, November 9, 2020, at 239:19-240:21.

United States Submission, at para 4; Mexico Submission, at para 3.
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treatment accorded by that state or province.'!?® Mexico explains that the obligation of treatment
in Article 1102(3) does not modify the purpose of Article 1102, which is to prohibit discrimination
on the basis of nationality because nationality must still form the basis of the least favourable

treatment for Article 1102 to be breached.'?” Mexico agrees with the Respondent that:

[IIn a situation where a Canadian province (for instance, Nova Scotia)
would treat more favorably investors from another Canadian province
(for instance, British Columbia) than its own local investors, a foreign
investor from another NAFTA Party could still bring a claim alleging a
breach of Article 1102 based on the fact that it did not receive the
treatment accorded by Nova Scotia to investors from British Columbia.
There would still be a nationality element to such a claim. 1%

Mexico does not consider that only Articles 1102(1) and (2) are designed to protect against
nationality-based discrimination.''?® Mexico also denies that the term “nationality” in
Avrticle 1102(4), in contrast to the absence of such term in Article 1102(3), supports the argument
that when NAFTA parties intended to prohibit nationality-based discrimination, they did so
explicitly.'*®* Rather, it agrees with the Respondent’s position that the phrase “for greater
certainty” contained in Article 1102(4) confirms that the existing prohibition on nationality-based
discrimination in Article 1102 also applies to Article 1102(4).11%

The United States submits that discriminatory intent is not required to establish a breach of
Article 1102.1%2 The United States notes that it is incumbent upon the Claimant!!3 to properly
identify domestic investors or investments in like circumstances as comparators, pursuant to a
fact-specific inquiry.!*3 The United States adds that the term “circumstances” denotes
“conditions or facts that accompany treatment as opposed to the treatment itself”.1*® It notes that
the “like circumstances” analysis requires more than a consideration of a comparable business or
economic sector and includes consideration of the regulatory framework and policy objectives,
among other characteristics.’'*® In other words, the United States suggests that the “like

circumstances” analysis should find that a claimant was in like circumstances with the

1126

1127
1128
1129
1130
1131
1132
1133
1134
1135
1136

United States Submission, at para 11, referring to North American Free Trade Agreement, Implementation
Act, Statement of Administrative Action, H.R. Doc. No. 103-159, Vol. 1, 1993, at 140-141; Mexico
Submission, at para 5, citing United States Submission pursuant to Article 1128, June 14, 2017, at para 16.
Mexico Submission, at para 6.

Mexico Submission, at para 7.

Mexico Submission, at para 6.

Mexico Submission, at para 8.

Mexico Submission, at para 8, citing Respondent’s Rejoinder Memorial, at para 102.

United States Submission, at para 6.

United States Submission, at para 7.

United States Submission, at para 8.

United States Submission, at para 8.

United States Submission, at para 8.
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comparators or their investments “in all relevant respects but for nationality of ownership”.11¥

The United States argues that the NAFTA parties are all geographically, politically and
economically diverse nations!!® that did not intend for Article 1102 to prohibit them from
adopting measures specific to a part of their national territories.!** The United States cautions
that Article 1102(3) does not stand for the proposition that a state or province is prohibited from
adopting or maintaining measures that apply only to investors or their investments in that state or
province.'*° A foreign investor complaining of discriminatory treatment must still show that it or
its investment is in like circumstances with a domestic comparator in that state or province to
invoke the protection of Article 1102(3).114

The Non-Disputing Parties submit that the NAFTA parties are in consensus that Article 1102 is
designed to protect against nationality-based discrimination.'*2 The Non-Disputing Parties!**
contend that this Tribunal must consider this shared interpretation as a subsequent agreement and
subsequent practice pursuant to VCLT Article 31(3)(a) and (b).!** Mexico cites the ILC’s
comments with respect to Articles 31(3)(a) and (b) in support of its position, > and specifies that
while the FTC’s notes of interpretation may constitute “agreement” as to the meaning of NAFTA,

such agreements need not adopt this format to fall within the meaning of VCLT Atrticle 31(3).1146

(b) The Disputing Parties” Comments

In response to the Non-Disputing Parties’ submissions, relying on awards by NAFTA and non-
NAFTA tribunals, the Claimant reiterates that an Article 1102 claim does not require proof of

nationality-based discrimination (to the extent that the discrimination “based on nationality”

1137
1138
1139
1140
1141
1142
1143
1144

1145

1146

United States Submission, at para 8.

United States Submission, at para 10.

United States Submission, at para 10.

United States Submission, at para 12.

United States Submission, at para 12.

United States Submission, at para 5; Mexico Submission, at para 9.

Respondent’s Reply to Article 1128 Submissions, at para 6.

United States Submission, at para 5, referring to Bilcon v. Government of Canada, PCA Case No. 2009-04,
Award on Damages, January 10, 2019, at para 379; Mobil Investments Canada Inc. v. Government of
Canada, ICSID Case No. ARB/15/6, Decision on Jurisdiction and Admissibility, July 13, 2018, at paras
103-104, 158, 160; Canadian Cattlemen for Fair Trade v. United States of America, UNCITRAL, Award
on Jurisdiction, January 28, 2008, at paras 188-189; International Law Commission, Draft Conclusions on
Subsequent Agreements and Subsequent Practice in Relation to the Interpretation of Treaties, with
Commentaries, Conclusion 4, Comment. 18, UN DOC. A/73/10 (2018); Mexico Submission, at para 15.
Mexico Submission, at paras 11-12, citing United Nations, Yearbook of the International Law Commission
1966, Doc. A/CN.4/SEA.AJ1966/Add.1, UN General Assembly, Vol. 1l, 1967, at 221, paras 14-15.
Mexico Submission, at para 13, referring to Methanex Corp. v. United States of America, UNCITRAL,
Final Award, August 3, 2005, Part I, Chapter B, at paras 19-20; Canadian Cattlemen for Fair Trade v.
United States of America, UNCITRAL, Final Award, January 28, 2008, at para 207.
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means proving something more than different treatment of investors of different nationalities in

like circumstances).1*#

The Claimant notes, relying upon the scenario outlined in Paragraph 529 above, that the present
case falls within the scope of what Mexico considers could be remedied by Article 1102: GNS
treated Resolute, a foreign investor, less favorably than the investor who received the most
favorable treatment among Canadian investors.!**® In the Claimant’s view, Mexico’s
“concession”! removes any doubt that Resolute’s claim meets the nationality element to satisfy
this element of the three-part UPS test.1%0

The Claimant disputes the argument that the NAFTA parties’ alleged consensus on the
interpretation of Article 1102, evidenced by their prior submissions in other arbitrations,
constitutes “subsequent agreement” or “subsequent practice” pursuant to VCLT Article 31(3).
The Claimant argues that governments’ defenses are not the law itself.!'5! The Claimant explains
that even if the alleged consensus of the Non-Disputing Parties was probative, its weight would
be limited because: (i) the NAFTA parties did not agree on the requirements of nationality-based
discrimination specific to Article 1102(3) claims; and (ii) the NAFTA parties have not agreed on
what constitutes nationality-based discrimination more broadly.*>? The Claimant concludes that
even if the alleged consensus of the Non-Disputing Parties on the interpretation of Article 1102(3)
constitutes subsequent practice pursuant to the VCLT, they would be “but one factor” under the
VCLT.1158

With respect to the “like circumstances” analysis, the Claimant argues that the United States’
submission on this issue is inconclusive absent a consideration of the facts'!** (which the United
States acknowledges).!®® The Claimant emphasises that its investments were in like
circumstances with PWCC/PHP.'% The Claimant disagrees with the United States’ defense of

1147
1148
1149
1150

1151

1152

1153

1154
1155
1156

Claimant’s Reply to Article 1128 Submissions, at paras 5, 8.

Claimant’s Reply to Article 1128 Submissions, at para 7.

Claimant’s Reply to Article 1128 Submissions, at para 6.

Claimant’s Reply to Article 1128 Submissions, at para 7, referring to Claimant’s Reply Memorial, at para
212.

Claimant’s Reply to Article 1128 Submissions, at para 9, referring to United States Submission, at para 5,
and Mexico Submission, at paras 9-15. See also Claimant’s Reply Memorial, at paras 238-243.
Claimant’s Reply to Article 1128 Submissions, at para 10.

Claimant’s Reply to Article 1128 Submissions, at para 10, referring to Mobil Investments Canada Inc. v.
Government of Canada, ICSID Case No. ARB/15/6, Decision on Jurisdiction and Admissibility, July 13,
2018, at para 160 (CL-237).

Claimant’s Reply to Article 1128 Submissions, at para 12.

Claimant’s Reply to Article 1128 Submissions, at para 11, referring to United States Submission, at para 1.
Claimant’s Reply to Article 1128 Submissions, at para 13.
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“location-based measures to achieve regulatory objectives”, > stating that the Assistance
Measures were not location-based, but rather were “company-specific”, favoring PWCC.'%¢ The
Claimant clarifies that it does not advocate for “nationally uniform treatment” nor a limit on a
state or province’s ability to adopt or maintain measures that apply only to investors or
investments operating in that state or province.''*® Rather, the Claimant reiterates that it seeks
remedy for harm to Resolute allegedly consciously inflicted by GNS beyond its provincial
borders.%° The Claimant concludes, “Nova Scotia (and Canada) cannot hide behind those very

same borders to shield themselves from scrutiny for discrimination under Article 1102(3)”.116

The Respondent concurs with the Non-Disputing Parties on the interpretation of Article 1102(3)
as preventing nationality-based discrimination, stating that the mere fact that there is less
favorable treatment between a domestic investor and a foreign investor in like circumstances does
not establish a breach of Article 1102 (including subparagraph 3).11%2 Rather, according to the
Respondent, for a breach of the national treatment obligation to be found, evidence of

discrimination on the basis of nationality is required.!6®

The Respondent disagrees with the Claimant’s “nationally uniform treatment” analysis (as set out
in Paragraph 537) by recalling the Tribunal’s findings in the Jurisdiction Decision with respect to
Article 1102(3), namely that this Article “should not be read so as to impose, vis-a-vis foreign
investments, a requirement of uniformity of treatment by the different component units of the
three federal States which are Parties to NAFTA”.1%* The Respondent argues that Resolute’s
mills in Québec were not entitled to the same treatment the PHP Mill received in Nova Scotia,
which must be considered in the context of the “treatment” and “like circumstances” analyses
under Article 1102.116°

5. The Tribunal’s Analysis

Following the Tribunal’s conclusions on attribution (especially the non-attribution to GNS of the
LRR) and on Article 1108(7) derogations, the Tribunal proceeds to the Article 1102(3) analysis

1157
1158
1159

1160
1161
1162
1163
1164

1165

Claimant’s Reply to Article 1128 Submissions, at para 14, citing United States Submission, fn. 7.
Claimant’s Reply to Article 1128 Submissions, at para 14.

Claimant’s Reply to Article 1128 Submissions, at para 14, referring to United States Submission, at para
12.

Claimant’s Reply to Article 1128 Submissions, at para 14.

Claimant’s Reply to Article 1128 Submissions, at para 14.

Respondent’s Reply to Article 1128 Submissions, at para 2.

Respondent’s Reply to Article 1128 Submissions, at para 2.

Respondent’s Reply to Article 1128 Submissions, at para 3, referring to Jurisdiction Decision, at para 290;
United States Submission, at paras 10-12; Mexico Submission, at paras 3-9.

Respondent’s Reply to Article 1128 Submissions, at para 3.
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in relation to the following remaining measures:

e The RES Regulations Issue and the Biomass Plant Issue

e The stumpage (fee) regulation aspect of the FULA

e The employee pension protection act and regulations

e The municipal property taxation
The heart of the Claimant’s case is that GNS adopted an “indivisible ensemble of coordinated
measures” to the benefit of PHP that breached NAFTA Chapter 11.11% The Claimant argues that
PWCC asked for and got everything it wanted: “Port Hawkesbury would not have emerged as
North America’s low-cost producer without all of [the measures]. They all played their part”.1¢7
As the Tribunal concluded earlier, however, determinations on matters of attribution and specific
exclusions from NAFTA Chapter 11 disciplines (as in Article 1108(7)) have to proceed on a
disaggregated basis.

Yet, when considering the breach of substantive obligations, it is open to the Tribunal to consider
the impact of measures taken together (as noted at Paragraph 293 on attribution). Indeed, some
international investment law concepts, such as “creeping expropriation”, are by definition
dependent on the existence of a series of measures that have an effect equivalent to that of a direct

expropriation.

Nonetheless, the Tribunal is of the view that the Claimant’s Article 1102(3) claim faces
considerable difficulties in relation to its “ensemble approach” to breach and its arguments on the
role of nationality to breach. Both elements in turn having an impact on the interpretation of
“treatment” and treatment accorded “in like circumstances”. The Tribunal will analyze these
difficulties in the context of the NAFTA Article 1102 legal framework first, before turning to the

application of the law to the remaining measures at issue.

(a) The Article 1102 framework and difficulties with the Claimant’s
arguments

First, the Claimant’s case builds on a list (or ensemble) of at least 15 alleged GNS Assistance
Measures constituting an extraordinary assistance package to PHP.1% As a result of the
Tribunal’s analysis thus far, however, only a few, somewhat disparate measures remain to be
analyzed under Article 1102(3). Asked by a member of the Tribunal at the 2021 Hearing what the

1166

1167
1168

Hearing on the Merits and Damages, October 18, 2021, at 123:15-24; Hearing on the Merits and Damages,
November 9, 2020, at 163:2-16.

Hearing on the Merits and Damages, November 9, 2020, at 29:7-9.

Hearing on the Merits and Damages, October 18, 2021, Claimant’s Opening Argument, at 81.
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impact on its claim would be if some of the alleged measures were excluded as a matter of
attribution or under Article 1108(7) and, as a result, only one or two were to remain, the Claimant
responded that its claim stood, undisturbed; that each measure was essential to the restart of Port

Hawkesbury. The Claimant argued that:

The record is clear. That PWCC was going to walk away unless it got
everything it wanted. And, therefore, we say the Article 1102 analysis
precedes [sic] even with the remaining measures and it is essentially
unaffected by it because our definition of treatment is the adoption of a
policy by the government to favour its own investor in a way that can
only be achieved with a foreseeable negative impact on the foreign
investor. And we say that even with one or two remaining measures, the
policy is still a fact.1%6°

Putting aside for now the issue of accuracy to the record and the definition of “treatment” under
Acrticle 1102(3), the Tribunal cannot accept that labelling individual measures as being part of a
“policy” allows the analysis to proceed undisturbed. This would render meaningless the
conclusions reached by the Tribunal on attribution and on the Article 1108(7) exclusions. Rather,
the Tribunal will proceed to a measure-by-measure analysis. Of course, the Tribunal could
recognize, after scrutinizing the remaining measures, a pattern of discrimination that would run
afoul of Article 1102(3) (or a pattern of unfair and inequitable treatment that would breach Article

1105), but labels are no substitute for analysis.

Second, the affirmed and widely recognized aim of NAFTA Article 1102 is to prevent nationality-
based discrimination. This aim has been consistently affirmed for many years by the three
NAFTA parties, including in the current case.'’® Numerous NAFTA Chapter 11 tribunals have

also interpreted and applied Article 1102 as such.'’® It should be stressed, however, that a

1169
1170

1171

Hearing on the Merits and Damages, October 19, 2021, at 402:14-25.

See the list of submissions in Respondent’s Counter-Memorial, at para 250; see United States Submission,
at paras 4-5, Mexico Submission, at para 3. For an early instance, see the NAFTA Parties’ submissions in
Pope & Talbot Inc. v. Canada, UNCITRAL, Submission of the United States of America, April 7, 2000 at
para 3 (RL-152); Pope & Talbot v. Government of Canada, UNCITRAL, Submission of the United
Mexican States, April 3, 2000 at paras 66-69 (RL-157).

See e.g. Archer Daniels Midland Company and Tate & Lyle Ingredients Americas, Inc. v. The United
Mexican States, ICSID Case No. ARB (AF)/04/5, Award, November 21, 2007, at paras 193, 205 (RL-092);
Cargill, Inc. v. United Mexican States, ICSID Case No. ARB(AF)/05/2, Award, September 18, 2009, at
paras 217, 220 (RL-050); Mercer International Inc. v. Government of Canada, ICSID Case No.
ARB(AF)/12/3, Award, March 6, 2018, at paras 7.7-7.9 (RL-122); Marvin Roy Feldman Karpa v. The
United Mexican States, ICSID Case No. ARB(AF)/99/1, Award, December 16, 2002, at para 181 (RL-
021); The Loewen Group Inc. and Raymond L. Loewen v. The United States of America, ICSID Case No.
UNCT/02/1, Award, June 26, 2003, at para 139 (RL-057). In other cases, the tribunals were less direct in
their statements, but still relied on the concept of nationality-based discrimination. For instance, see Pope
& Talbot Inc. v. Government of Canada, UNCITRAL, Award on the Merits of Phase 2, April 10, 2001, at
paras 78-79, 87, 103, fn. 86 (CL-114); Corn Products International Inc. v. United Mexican States, ICSID
Case No. ARB(AF)/04/01, Decision on Responsibility, January 15, 2008, at paras 118, 137, 138 (CL-107);
United Parcel Service of America Inc. v. Government of Canada, ICSID Case No. UNCT/02/1, Award on
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claimant does not have to provide proof positive of discriminatory intent to prevail in a claim
under Article 1102. This is agreed to by the Parties to this case!’? as well as by the United States
and Mexico. " As held by past tribunals, in some cases, short of a smoking-gun, such proof of
discriminatory intent may be impossible to provide.!*” That being said, nationality-based
discrimination is still at the heart of NAFTA Article 1102 (including its paragraph 3).1"® Thus,
the Tribunal cannot agree with the Claimant when it asserts that: “Even if Canada were to
convince the Tribunal that the Nova Scotia Measures were neutral as to nationality, they cannot
pass the second part of the Pope & Talbot test as ‘not otherwise unduly undermin[ing] the
investment liberalizing objectives of NAFTA’”.1176 Indeed, if the Tribunal were to find that the
GNS “policy decision was neutral from a nationality perspective”,'’” meaning that it had nothing
to do with the nationality of the Claimant, then it could not conclude that there is a breach of
NAFTA Article 1102(3).

This Tribunal is of the view that the so-called “second-part” of the test cannot stand alone. The
Pope & Talbot tribunal itself stated that the “latter test will rarely apply and [that it did] not think
it useful [...] to speculate on the kind of fact situations that would bring it into play. Nonetheless,
it is important to recognize that the fundamental purposes of NAFTA, as expressed in Article 102,
may need to supplement the former test”.11’® As a matter of fact, the two tribunals that refer to
this dictum, in Feldman and Bilcon, did so without much or any analysis and in each case, the
tribunal had concluded first that the respondent State had not provided sufficient justifications for

the measures to account for the less favorable treatment of the foreign investor.!*”® (Further

1172
1173
1174

1175

1176
1177
1178

1179

the Merits, May 24, 2007, paras 177, 181 (CL-113); Apotex Holdings Inc. and Apotex Inc. v. United States
of America, ICSID Case No. ARB(AF)/12/1, Award, August 25, 2014, at para 856 (RL-051).

See e.g. Claimant’s Reply Memorial, at paras 226-231; Respondent’s Rejoinder Memorial, at para 92.

See United States Submission, at para 4; Mexico Submission, at para 3.

See e.g. Marvin Roy Feldman Karpa v. The United Mexican States, ICSID Case No. ARB(AF)/99/1,
Award, December 16, 2002, at paras 181-183 (RL-021). See also Pope & Talbot Inc. v. Government of
Canada, UNCITRAL, Award on the Merits of Phase 2, April 10, 2001, at para 79 (CL-114). There are also
issues regarding the identification of a government’s “intent”. See e.g. Corn Products International Inc. v.
United Mexican States, ICSID Case No. ARB(AF)/04/01, Decision on Responsibility, January 15, 2008, at
para 137 (CL-107).

The Tribunal notes that the aim of Article 1102(3) is no different than the rest of the article: paragraph 3
confirms the meaning of the provision in the case a province or state is providing treatment. The explicit
reference in paragraph 4(b) to requiring disposal of an investment by a foreign investor “by reason of its
nationality” reinforces this interpretation as opposed to undermining it (as argued in the Claimant’s Reply
Memorial, at paras 221-222 & 225). The paragraph opens with the indication “for greater clarity”, which
leaves, in the Tribunal’s view, no doubt.

Claimant’s Pre-Hearing Memorial, at para 66.

Hearing on the Merits and Damages, October 18, 2021, at 108:8-12.

Pope & Talbot Inc. v. Government of Canada, UNCITRAL, Award on the Merits of Phase 2, April 10,
2001, at para 78, fn. 74 (CL-114).

Marvin Roy Feldman Karpa v. The United Mexican States, ICSID Case No. ARB(AF)/99/1, Award,
December 16, 2002, at paras 182-184 (RL-021); Bilcon v. Government of Canada, PCA Case No. 2009-
04, Award on Jurisdiction and Liability, March 17, 2015, at para 724 (RL-025).
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analysis on the justification point is conducted by the Tribunal below under treatment accorded

“in like circumstances”).

Third, and because of the first two difficulties, the definition provided by the Claimant of the
concept of “treatment” in Article 1102(3) raises significant issues. In many NAFTA Chapter 11
cases, “treatment” of the investor by the government is not an issue and often tribunals dispense
with its analysis (independently of “in like circumstances™). But in this case, a key question is
whether GNS accorded “treatment” to Resolute and its investments in the province of Québec. In
its Jurisdiction Decision on, the Tribunal already analyzed aspects of this question under Article
1102(3), but also made relevant holdings under Article 1101(1).

As a reminder, in its Jurisdiction Decision, the Tribunal first had to determine whether GNS

adopted or maintained “measures
NAFTA Article 1101(1). Taking at face value the facts as argued by the Claimant (including the

relating to” Resolute and its investments in Québec under

existence of a five-company, saturated SC Paper market), the Tribunal concluded that the GNS
Assistance Measures were sufficiently proximate to the Claimant and its investments to satisfy
the “relating to” requirement of Article 1101.1¥° The Tribunal regarded the case as “close to the
line”, but on balance gave the benefit of the doubt to the Claimant.8! In its analysis, the Tribunal
noted that *“a measure which adversely affected the claimant in a tangential or merely
consequential way will not suffice”!8? to establish a relationship of apparent proximity under
Article 1101(1).

Turning to Article 1102(3) as a matter of admissibility, the Tribunal had to determine whether a
NAFTA investor or its investment must already be present or intend to be present in the province
for the Article to apply. The Tribunal decided in the negative, giving as an example two scenarios
where an out-of-province investor (or its investment) could receive “treatment” by a province:
one was the adoption of protective measures to the benefit of local investors while effectively
keeping NAFTA investors (or their investments) out; another was a Methanex-type scenario
where the out-of-province investor had been the specific target of a provincial campaign to cause
it 10ss.118 The Tribunal added: “While the Claimant does not suggest that it was specifically
targeted by the Nova Scotia measures, it is open to it to establish on the merits a breach of

Article 1102 on some other basis”.184 In its reasoning, the Tribunal stated that it agreed “with the

1180
1181
1182
1183
1184

Jurisdiction Decision, at paras 246-248.
Jurisdiction Decision, at para 248.
Jurisdiction Decision, at para 242.
Jurisdiction Decision, at para 290.
Jurisdiction Decision, at para 290.
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NAFTA Parties that Article 1102(3) should not be read so as to impose, vis-a-vis foreign
investments, a requirement of uniformity of treatment by the different component units of the
three federal States which are Parties to NAFTA”.118 The Tribunal added that it agreed with the
tribunal in Merrill & Ring that Article 1102(3) only applies to “the same regulatory measures
under the same jurisdictional authority”.11% The latter holding will prove determinative in the

present case.

One of the difficulties with the Claimant’s Article 1102(3) case on the merits is that it relies on
an economic approach to define “treatment” more so than a legal one. This approach reflects the
“ensemble” or policy-based approach used more generally. At the 2020 and 2021 Hearings, the
Claimant provided the following definition of treatment: “a government accords treatment to a
foreign investor or its investment where it adopts a policy favouring its own investor or investment
whose objectives can only be achieved when it produces an effect on the foreign investor or its

investment” 1187

The Claimant had previously built its “treatment” case on “effect”, relying on the expert testimony
of Dr. Kaplan, ! an economist who employed a comparative static framework to compare market

equilibria with and without PHP’s re-entry. ¥ Dr. Kaplan concluded that:

The Port Hawkesbury SCP mill was restarted only because it received a
benefits package that assured the new owner it would be

The mill’s full
re-entry in 2013 added significant capacity to the North American SCP
market. Given the conditions of competition for SCP - [...] — the
significant increase in SCP supply from PHP depressed SCP prices
below the levels that would have otherwise occurred. As a consequence,
and directly attributable to the benefits package that enabled PHP to fully
re-enter the market, Resolute suffered lost profits through lower prices
and lower shipments than it otherwise would have enjoyed. This is the
simplest of economic stories: “but for” the increased SCP supply from
PHP, Resolute’s SCP operations would have experienced higher prices
and shipments, and enjoyed a concomitant increase in profits. 1%

Having relied on a “but for” framework of analysis focused on the Port Hawkesbury Mill’s re-

entry into the SC Paper market, and not on the GNS Assistance Measures themselves, the

1185
1186

1187

1188

1189

1190

Jurisdiction Decision, at para 290.

Jurisdiction Decision, at para 290; see Merrill & Ring Forestry L.P. v. Government of Canada, ICSID Case
No. UNCT/07/1, Award, March 31, 2010, at paras 26-28 (CL-101).

Hearing on the Merits and Damages, November 14, 2020, at 1176:18-23; Hearing on the Merits and
Damages, October 18, 2021, Claimant’s Opening Argument, at 38; Hearing on the Merits and Damages,
October 18, 2021, at 62:19-63:6; Claimant’s Pre-Hearing Memorial, at para 51.

Claimant’s Memorial, at paras 194-203; Claimant’s Reply Memorial, at paras 244-250.

Expert Witness Report of Seth T. Kaplan, Ph.D., December 28, 2018, at para 17; Reply Expert Witness
Report of Seth T. Kaplan, Ph.D., December 6, 2019, at para 5.

Expert Witness Report of Seth Kaplan, Ph.D., December 28, 2018, at para 17 [internal footnotes omitted].
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Claimant fails to address the legal question to be determined by the Tribunal at this juncture:
whether GNS—by adopting the remaining measures at issue—accorded “treatment” to Resolute

and its investments in the province of Québec.

While the Tribunal, taking the Claimant’s case at face value, concluded at the jurisdictional phase
that the assistance measures met the “relating to” requirement of Article 1101(1), it does not mean
that the measures meet the “treatment” requirement of Article 1102(3).1*%! To argue, as the
Claimant does, that the facts relied upon by the Tribunal in its reasoning under Article 1101 are
also evidence of treatment under Article 1102(3) falls short in this case.''*? Furthermore, as also
noted by the Tribunal in its Jurisdiction Decision, “a measure which adversely affected the
claimant in a tangential or merely consequential way” will not suffice to meet the requirement of
Article 1101(1).1°® Therefore, such a measure would not meet the requirement of “treatment” at
Acrticle 1102(3) either. Reading Article 1102(3) informed by the gateway of Article 1101 and the
definitions at Article 201 provides the right framework of analysis for the Tribunal. NAFTA
Chapter 11 applies to “measures”, defined broadly as including “any law, regulation, procedure,
requirement or practice” adopted (or maintained) by a Party.'** Thus, when Article 1102 obliges
NAFTA parties to “accord” investors of another party (or their investments) “treatment” exempt

from nationality-based discrimination, it disciplines the measures adopted.

The Tribunal is of the view that the definition of “treatment” provided by the Claimant, with its
emphasis on a government policy to favor a domestic in-province investor and its effects outside

the province, is at odds with the above framework of analysis.''*® As a general matter, arguments

1191

1192
1193
1194
1195

As held in Methanex Corp. v. United States of America, UNCITRAL, Final Award, August 3, 2005 (RL-
054), a favorable finding under Article 1101 does not prejudge the outcome of the interpretation of
“treatment” under Article 1102 (see Part IV, Ch B, p. 1, para 1).

Claimant’s Reply Memorial, at paras 245-247.

Jurisdiction Decision, at para 242.

NAFTA Chapter 2, Article 201 (Definitions of General Application).

The Claimant relied on the Mexican sweetener cases in support of the proposition that: “In determining
what constitutes ‘treatment,” NAFTA Tribunals have looked beyond the individual impugned measures in
order to assess the practical effect of those measures on affected competitors”. (e.g. Claimant’s Memorial,
at para 204) However, the ADM, CPI and Cargill awards were decided in circumstances much different
than the current ones and as a result should be differentiated. In all cases, the tribunals recognized that
nationality-based discrimination was present and that the very design of the IEPS Tax was to bring pressure
on the United States government. Archer Daniels Midland Company and Tate & Lyle Ingredients Americas,
Inc. v. The United Mexican States, ICSID Case No. ARB (AF)/04/5, Award, November 21, 2007, at para
208 (RL-092); Corn Products International Inc. v. United Mexican States, ICSID Case No.
ARB(AF)/04/01, Decision on Responsibility, January 15, 2008, at para 137 (CL-107); Cargill, Inc. v.
United Mexican States, ICSID Case No. ARB(AF)/05/2, Award, September 18, 2009, at para 209 (RL-
050). For instance, under the heading “discriminatory treatment”, the ADM (RL-092, at para 209) tribunal
noted “In the present case, both the intent and effects of the Tax show the discriminatory nature of the
measure”. The tribunal noted elsewhere that the Tax targeted the HFCS industry, largely owned by US
investors (RL-092, at para 212). Under its analysis of “treatment no less favorable”, the Cargill (RL-050,
at para 220) tribunal similarly concluded that: “the discrimination was based on nationality both in intent
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based on sole “adverse effect” or “detrimental effect” on a foreign investor operating in a different
province than the one adopting the “measures” (and as a result not subject to that province’s
jurisdiction) cannot be accepted without more. Indeed, such arguments could lead to a breach of
NAFTA Article 1102(3) without the relevant government even knowing that foreign investors are
impacted. This goes against the aim of Article 1102 to prevent nationality-based discrimination
and would make government regulation impossible without creating (unlimited) liability for
damages. In other words, simply “affecting adversely” a foreign national (not subject to the

province’s jurisdiction), cannot be the standard for “treatment” under Article 1102(3).

In this instance, the Claimant makes a more refined case, arguing first that “treatment” just
requires probable and foreseeable harm to Resolute; and alternatively, that even if effects on
Resolute had to be known to GNS, they were as a matter of fact. In sum, the Claimant argues the
following:

Again, the test for treatment is not meant to capture mere incidental

effects, but rather, probable and foreseeable harm. Here, we more than
satisfy the test for treatment.

To break this down further,

1196

1196

and effect”. The CPI (CL-107, at para 137) tribunal also held that because Mexico put forward a
countermeasure defense, this fact amounted to a recognition that “HFCS producers and suppliers were
targeted, in part at least, because of the extent of their links to the United States”. This fact was also relevant
to the “less favorable treatment” part of the rest, as the tribunal held: “It demonstrates an intention on the
part of Mexico to treat CPI differently because of its nationality” (CL-107, at para 138). The Respondent
has also noted that in the sweetener cases, all the investors had investments in Mexico, the jurisdiction
responsible for the measures. See e.g. Respondent’s Counter-Memorial, at para 261.

Hearing on the Merits and Damages, October 18, 2021, at 65:16-67:6.

162



557.

558.

550.

560.

Public Version
Resolute v Canada

Final Award

However, the Tribunal’s focus in defining “treatment” is not on the alleged anti-competitive
policy of GNS nor on its effects (probable and foreseeable or most likely to occur), but on the

remaining measures at issue, which the Tribunal will turn to below.

The final difficulty facing the Claimant’s case relates to the analysis of treatment “in like
circumstances” in the framework of Article 1102(3). Relying on past cases, both Parties argued
for an analysis of all relevant circumstances in which the treatment was accorded.'*” The Tribunal
agrees with this approach. Under NAFTA Chapter 11, a claimant will typically first attempt to
provide evidence that it is in the same business sector or in competition with a domestic investor
of the defending party that benefits from more favorable treatment, i.e. the comparator. In the
present case, the Tribunal does not have much difficulty concluding that at least one of Resolute’s
mills and the PHP Mill were in a competitive relationship (to a more or less high degree).'%
However, the analysis does not stop there. The Tribunal considers that the identity of the legal
and regulatory framework applicable can be highly relevant, as held by many other NAFTA
Chapter 11 tribunals.

Citing the tribunals in ADF, Pope & Talbot, Feldman, Methanex and UPS, the tribunal in Grand
River held that “[t]he reasoning of these cases shows the identity of the legal regime(s) applicable
to a claimant and its purported comparators to be a compelling factor in assessing whether like is
indeed being compared to like for purposes of Articles 1102 and 1103”.1% Relying on this
approach, the Apotex tribunal similarly found that in circumstances where the proposed
comparators were in the same sector as the claimants, sold like products and were direct
competitors, “the question of whether the Claimants and their investments were subject to the
same legal regime or regulatory requirements [...] becomes an important potential

differentiator”.12%

From the beginning of the proceedings, the Claimant has contested the description or label that

1197

1198

1199

1200

See Hearing on the Merits and Damages, November 14, 2020, Claimant’s Closing Argument on Article
1102, at p 7; Claimant’s Pre-Hearing Memorial, at para 59; Respondent’s Counter-Memorial, at paras 266-
269; Respondent’s Rejoinder Memorial, at paras 110-112; Hearing on the Merits and Damages, October
18, 2021, at 246:15-22.

Much evidence was presented on the degree of competition that existed between Resolute and PHP: was it
mostly direct or indirect (because of the grades and quality of SC Paper produced), how much grade
substitution was there in the market and its impact, etc., but in the end, the Tribunal does not need to resolve
these issues.

Grand River Enterprises Six Nations, Ltd., et al. v. United States of America, UNCITRAL, Award, January
12, 2011, at paras 166-167 (RL-019).

Apotex Holdings Inc. and Apotex Inc. v. United States of America, ICSID Case No. ARB(AF)/12/1, Award,
August 25, 2014, at paras 8.43, 8.53 (RL-051).
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the present case is a “regulatory” one.'?%! Yet, the Claimant has acknowledged the relevance of
the “jurisdictional factor” as well as the “implementation factor” to the like circumstances
analysis. At the 2021 Hearing, the Claimant listed relevant factors before providing its reading of

the situation:

Also important is the jurisdictional factor. Is it relevant that the foreign
and domestic investor are located in the same jurisdiction? This is
important in certain cases, notably where a complainant is complaining
about a regulatory measure of general application. [...] And then, finally,
this brings up the related implementation factor. [...] Are the measures a
law or regulation of general application in the territory, or are they
measures targeted and specific in scope or effect?2%2

Further, the Claimant submitted that;

[...] it does not matter that the relevant Quebec mills were not in Nova

Scotia. Since Nova Scotia’s main policy goal was to ensure Port

Hawkesbury’s long-term success by making it a national champion in the

SC market -- in the market for SC paper, a goal it achieved through a

combination of targeted and specific regulatory and spending measures

whose main objective was to make Port Hawkesbury the lowest-cost

producer of the relevant products. 2%
In the Tribunal’s view, the Claimant’s attempt to draw a strict distinction between, on the one
hand, regulatory measures of “general application” and, on the other hand, “targeted and specific”
regulatory measures is unconvincing. Resolute’s own experience in the province of Nova Scotia,
where it was operating the Bowater Mersey Mill and in particular when it received financial and
other forms of assistance from the province to reduce its costs, demonstrates that the application
of a general program, such as the Nova Scotia Jobs Fund or the Large Land Purchase Program,

to a specific company does not change its nature. More to the point is the example of the FULA.

I - I other words, the regulatory

licensing regime required the signature of individual licences, but the regime itself was not
“targeted and specific” to any one company. Thus, the Tribunal does not follow the Claimant’s

argument that each and every measure constituting the “ensemble” of measures complained of

1201

1202

1203

1204

Claimant’s Counter-Memorial on Jurisdiction, para 204; Hearing on Jurisdiction and Admissibility, August
15, 2017, at 398:14-20; see also Claimant’s Reply Memorial, at para 260.

Hearing on the Merits and Damages, October 18, 2021, at 89:18-90:13; Claimant’s Pre-Hearing Memorial,
at para 59.

Hearing on the Merits and Damages, October 18, 2021, at 93:16-25; Claimant’s Pre-Hearing Memorial, at
para 60.

I (R-149)
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had a “scope of application” limited to “PHP only” and did not apply “across Nova Scotia”.*?%
Many of the measures could have applied and did apply to other companies, including Resolute’s

own Bowater Mersey.

Yet, the Tribunal is cognizant that the Claimant’s case is not that Bowater Mersey and PHP
received treatment “in like circumstances”, but that Resolute’s mills in Québec producing SC
Paper are the proper comparator.?® As will be analyzed further in the next section, however,
most of the measures that remain at issue under Article 1102(3) are of a regulatory nature and
whether the Claimant was subjected to or could have benefited from (as the case may be) such
measures is relevant to the comparison of circumstances in which the treatment was accorded. In
sum, the Tribunal does not follow the Claimant’s argument that “it does not matter that the

relevant Quebec mills were not in Nova Scotia™.*?%

This leads the Tribunal to the impact, on the treatment “in like circumstances” analysis, of
Resolute’s decision not to submit a bid for the Port Hawkesbury Mill. At the 2021 Hearing, the
Claimant submitted the following: “That Resolute was a potential bidder for Port Hawkesbury
just reinforces the like circumstances analysis. It was a player in this market and in this product
but because it was, it had no interest in being part of a scheme that would cannibalize its own
sales through price erosion”.*2% The Tribunal is not persuaded by this argument, as a matter of

fact or law.

1205

1206

1207

1208

1209

Hearing on the Merits and Damages, October 18, 2021, Claimant’s Opening Argument, at 70; see also
Hearing on the Merits and Damages, October 18, 2021, at 97:3-9.

Claimant’s Pre-Hearing Memorial, at para 60; Hearing on the Merits and Damages, October 18, 2021, at
90:25-91:6.

Hearing on the Merits and Damages, October 18, 2021, at 93:16-25; Claimant’s Pre-Hearing Memorial, at
para 60.

Hearing on the Merits and Damages, October 18, 2021, at 94:10-16; to the same effect, see Hearing on the
Merits and Damages, October 19, 2021, at 355:2-356:1.

see GG o st 11, 2011, at RFP0004991 (C-109).
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' 1212 1n sum, as was confirmed by the

Claimant at the 2021 Hearing, Resolute considered financial assistance by GNS as part of its

decision on whether to bid for the Mill:

And obviously if you’re in this market, you understand that you could

get some government support, I
[ |

And this claim is all about the extent of the support. | mean that’s the
nature of our complaint. [...] But I think the evidence from the bidders
shows that most of the bidders, in thinking about what the government
would likely do in a reasonable scenario, would simply not be sufficient.
And so they walked away. *?'®

As a matter of law, the fact that Resolute was a potential bidder for the Mill does not “reinforce”
the like circumstances analysis, rather, it is to the contrary. In the Tribunal’s view, what matters
in the end is that Resolute was repeatedly encouraged to submit a bid but chose not to. In doing
so, it closed itself from the possibility of purchasing the Mill and of negotiating with GNS for
some assistance measures, financial or regulatory in nature. At the 2021 Hearing, the Claimant
confirmed its claim was not about being excluded from bidding or from the province, but rather
about the allegedly “anti-competitive” measures that GNS adopted.!?** But this is not what
treatment in “like circumstances” is about — nor the Article 1102 discipline for that matter. The
Claimant has not provided any evidence either that GNS would not have been open (as a matter
of nationality or otherwise) to provide Resolute financial assistance if it had been the bid winner.

On this point, the witness statement of Mr. Montgomery stands:

Had Resolute submitted a bid to purchase the mill within the deadlines
set by the Monitor (which | had encouraged Resolute to do) and had the

1210

1211

1212

1213
1214

S I o< e 26, 2011 (C-115); I

September 26, 2011 (C-119).
September 26, 2011 at RFP0011526 (C-119).

Hearing on the Merits and Damages, October 19, 2021, at 362:1-18.
Hearing on the Merits and Damages, October 19, 2021, at 355:18-23.
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Monitor selected Resolute as a qualified bidder, I can confirm that the
GNS would have been ready to discuss reasonable requests for financial
assistance, just as we did with PWCC and Paper Excellence once they
were chosen by the Monitor. Resolute had direct access to me and other
senior government officials at the time the Monitor was seeking bidders
for the Port Hawkesbury mill and it could have made inquiries as to
government support if it wanted. I believe the December 2011 financial
support of Resolute’s Bowater Mersey mill by the GNS demonstrates
that the Province was willing to engage constructively and in good faith
with respect to reasonable requests for financial assistance.'?*
The Tribunal will consider the question of treatment accorded “in like circumstances” further

when analysing each of the remaining measures below.

(b) The Application of Article 1102 to the remaining measures at issue

Having laid out several difficulties raised by the Claimant’s arguments in general, the Tribunal
now turns to the more specific application of Article 1102(3) to the remaining measures at issue.
While both Parties generally agree on the three-part UPS test'?® and on the Pope & Talbot
approach to the “like circumstances” analysis,*?'” they disagree on the question of burden of proof
and the role played by nationality. According to the Claimant, “[t]he proper approach to Article
1102 proceeds through 2 stages: a. Has the claimant investor discharged its burden of establishing
prima facie differential treatment in like circumstances? b. If so, has the respondent State
discharged its burden of justifying the differential treatment?”12!8 For the Respondent, following
the holding in UPS, the burden “never shifts”.1?1® The United States and Mexico agree with
Canada on this point.1?2 However, the Respondent seemed to admit that it is for governments to
provide an explanation of reasons or evidence to establish a “reasonable nexus to rational

government policies” if that is their case.'?%

On this point, the Tribunal finds it is useful to draw the difference between “legal burden of proof”
and “evidential burden”. As held in Mercer, “[t]he Tribunal agrees with these Article 1128
submissions [that the burden does not shift]. However, the Tribunal must also take account of the

distinction between the legal burden of proof (which never shifts) and the evidential burden of

1215
1216

1217

1218

1219

1220
1221

Witness Statement of Duff Montgomerie, April 17, 2019, at para 24.

Claimant’s Memorial, at paras 189-190; Claimant’s Reply Memorial, at para 212; Respondent’s Counter-
Memorial, at para 246.

Claimant’s Memorial, at paras 212, 224-226; Claimant’s Reply Memorial, at para 272; Respondent’s
Counter-Memorial, at para 269; Respondent’s Rejoinder Memorial, at para 112.

Hearing on the Merits and Damages, October 18, 2021, Claimant’s Opening Argument, at 35; Claimant’s
Pre-Hearing Memorial, at para 45.

Respondent’s Counter-Memorial, at para 248.

Mexico Submission, at fn. 4; United States Submission, at para 3.

Hearing on the Merits and Damages, November 14, 2020, at 1261:19-1263:16.
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proof (which can shift from one party to another, depending upon the state of the evidence).
Moreover, every party bears the burden of proving its positive allegations, whether claimant or

respondent”. 1222

In response to a question from the Tribunal at the 2020 Hearing, the Respondent appeared to agree

on this distinction, while qualifying its position:

[...] if there is, you know, a reasonable nexus to rational government
policies, well, obviously, that is for the government to come forward and
say there are reason -- there was a reasonable nexus to rational
government policies. If the government doesn’t want to put forward that
kind of explanation, well, that’s its choice. But the burden of proving that
there has to be some kind of a nationality basis on which the
discrimination is occurring, that has to be the burden on the claimant
because then otherwise, again, any measure which impacts a foreign
investor in more than a tangential way, negatively, will then
presumptively violate the, violate the provision. 1?2

The distinction (legal vs. evidential burden) is also in line with this Tribunal’s holding in its

Jurisdiction Decision:

The Tribunal would however add that too much importance should not
be attached to the onus of proof in international arbitration. In the end,
the question is whether one or the other party has done enough to
persuade the tribunal of its case. It is relevant that the fact in question is
one which is peculiarly within the knowledge of one or the other
party. 1224

The Tribunal will take as a starting point that, to meet its burden of proving nationality-based
discrimination, it is not sufficient for the Claimant to demonstrate that the GNS Assistance
Measures had an adverse effect on Resolute’s Mills in Québec without more (as discussed above
at Paragraph 546). Put differently, it is not enough that Resolute: “just happened to be the only
foreign participant with an investment in Canada, so [it] qualified for protection under
NAFTA” 122

Thus, since the Claimant has confirmed that its claim under Article 1102(3) stood even if only a

limited number of measures are under scrutiny, the Tribunal will apply the test as suggested by

1222

1223
1224
1225

Mercer International Inc. v. Government of Canada, ICSID Case No. ARB(AF)/12/3, Award, March 6,
2018, at para 7.14 (RL-122). See also Apotex Holdings Inc. and Apotex Inc. v. United States of America,
ICSID Case No. ARB(AF)/12/1, Award, August 25, 2014, at para 8.8 (citing to Pulp Mills and Feldman)
(RL-051).

Hearing on the Merits and Damages, November 14, 2020, at 1263:3-16.

Jurisdiction Decision, at para 86.

See Hearing on Jurisdiction, August 15, 2017, at 88:19-89:4. The substance of this statement made during
the jurisdiction phase of this arbitration was confirmed at the 2021 Hearing, see Hearing on the Merits and
Damages, October 19, 2021, at 373:25-374:16, 378:2-22. Similarly, see also Hearing on the Merits and
Damages, October 18, 2021, Claimant’s Opening Argument, at 35.
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the Claimant to the measures at issue, starting with the following question: Has Resolute
discharged its burden of establishing prima facie differential treatment in like circumstances in

this case?

As to the ultimate way to distinguish between nationality-based discrimination and other
differences in treatment that do not relate to nationality, the Tribunal will follow the approach
adopted by many other NAFTA Chapter 11 tribunals which have relied on the concept of
treatment accorded “in like circumstances” for this purpose. The tribunals had recourse to a proxy:
for instance, the Pope & Talbot tribunal looked for *“a reasonable nexus to rational government
policies”, 2% the SD Myers tribunal for “legitimate public policy measures that are pursued in a
reasonable manner”,'??’ the Feldman tribunal for “a rational justification” or reasonable
distinction,'?? the GAMI tribunal for “a plausible connection with a legitimate goal of policy”,1?2®
the Cargill tribunal searched for a link between the alleged difference and the “rationale and
objective of the measure in question”.1?° While the tribunals have varied in their formulations,
the bottom line is the same. Using the Pope & Talbot formulation as an illustration: a tribunal will
conclude the less favorable treatment proven prima facie by the Claimant was not provided “in
like circumstances” where the Respondent can provide evidence that the differences in treatment
have a “reasonable nexus to rational government policies” that do not distinguish on their face or
de facto between foreign and domestic investors or investments.*?% Conversely, if the Respondent
cannot provide such evidence, the tribunal will assume that nationality was the reason for the

differential treatment (see e.g. Feldman).?%

1226

1227

1228

1229

1230

1231

1232

Pope & Talbot Inc. v. Government of Canada, UNCITRAL, Award on the Merits of Phase 2, April 10,
2001, at para 78 (CL-114).

S.D. Myers, Inc. v. Government of Canada, UNCITRAL, First Partial Award, November 13, 2000, at para
246 (RL-059).

Marvin Roy Feldman Karpa v. United Mexican States, ICSID Case No. ARB(AF)/99/1, Award, December
16, 2002, at paras 170, 182 (RL-021).

GAMI Investments Inc. v. United Mexican States, UNCITRAL Final Award, November 15, 2004, at para
114 (CL-100).

Cargill, Inc. v. United Mexican States, ICSID Case No. ARB(AF)/05/2, Award, September 18, 2009, at
paras 206, 209 (referring to both Pope & Talbot and GAMI) (CL-118).

See Pope & Talbot Inc. v. Government of Canada, UNCITRAL, Award on the Merits of Phase 2, April 10,
2001, at paras 78-79 (CL-114). See also Mercer, endorsing Cargill on this point: “Thus, in both GAMI and
Pope & Talbot, ‘like circumstances’ was determined by reference to the rationale for the measure that was
being challenged. It was not a determination of ‘like circumstances’ in the abstract. The distinction between
those affected by the measure and those who were not affected by the measure could be understood in light
of the rationale for the measure and its policy objective. Indeed, it is possible that in respect of other,
different measures, the mills in GAMI and the lumber producers in Pope & Talbot could have been found
in ‘like circumstances’. Mercer International Inc. v. Government of Canada, ICSID Case No.
ARB(AF)/12/3, Award, March 6, 2018, at para 7.20 (RL-122), citing Cargill, Inc. v. United Mexican States,
ICSID Case No. ARB(AF)/05/2, Award, September 18, 2009, at para 206 (CL-118).

See e.g. Marvin Roy Feldman Karpa v. United Mexican States, ICSID Case No. ARB(AF)/99/1, Award,
December 16, 2002, at paras 180-182 (RL-021).
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In this framework, the Tribunal wishes to stress that the point of the “like circumstances” analysis
at Article 1102 is not to judge the substantive merit of the Respondent’s measures (for instance,
telling a Respondent the government could have provided different kinds of support to its
industry, etc.). In Mercer, similarly looking into “like circumstances”, the Tribunal stated that it
“accepts as a general legal principle, in the absence of bad faith that a measure of deference is
owed to a State’s regulatory policies”.'?*® In sum, the point of the analysis is to allow the Tribunal
to ascertain whether a less favorable treatment accorded to an investor/investment from another
Party was provided by reason of the Claimant’s nationality (or not). And that is why previous

tribunals have focused on “nexus”, “connection”, or links between the differential treatment and

the objectives that are rational or legitimate (and not on the policies in and of themselves).1?%*

The Tribunal will now ascertain whether the Respondent breached its Article 1102(3) obligations

in relation to the remaining measures at issue.

i. The RES Regulations Issue and the Biomass Plant Issue

As described earlier in this Award, in the process of approving the LRR for the PHP Mill, the
NSUARB expressed concern over two issues. The first was the concern that other ratepayers
would bear the cost of obtaining additional renewable energy to meet the standards set by the RES
Regulations due to the Mill returning to the grid (previously defined as the “RES Regulations
Issue™). The second concern related to the operation of a Biomass Plant at the PHP Mill, which
eventually led GNS to amend its RES Regulations in 2013, in part designating the Biomass Plant
at the PHP Mill as a “must run” (previously defined as the “Biomass Plant Issue”). In July 2012,

GNS provided a comfort letter to the NSUARB related to these two concerns.?%®

Both Parties have described such interventions as regulatory in nature. For instance, at the 2021
Hearing, the Claimant, in reference to the measures related to electricity, stated that “[...] not all
the measures could be construed to be subsidies or procurement. Critical measures were

regulatory” 123

1233

1234

1235

1236

Mercer International Inc. v. Government of Canada, ICSID Case No. ARB(AF)/12/3, Award, March 6,
2018, at para 7.41-7.42 (RL-122).

See Mercer International Inc. v. Government of Canada, ICSID Case No. ARB(AF)/12/3, Award, March
6, 2018 at para 7.20 (RL-122), citing Cargill in support (in turn making reference to GAMI and Pope &
Talbot in its reasoning).

In re An Application by Pacific West Commercial Corporation and Nova Scotia Power Inc., Government
of Nova Scotia Letter Regarding PWCC Load Retention Tariff Hearing, NSUARB, July 20, 2012 (C-179).
See Hearing on the Merits and Damages, October 18, 2021, 20:12-14; See also: “Instead, Resolute is
complaining about Nova Scotia’s decision [...] involved an indivisible ensemble of coordinated measures,
some of which Canada does not even claim qualify under 1108(7), like the adoption of the load retention
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In the context of attribution, the Claimant argued that the actions taken by GNS with respect to
the RES Regulations Issue and the Biomass Plant Issue were “elements of the electricity deal
between PWCC and NSPI” as they were both “necessary for passage and approval of the entire
electricity deal”.'®"” Further, the Claimant argued that GNS’s July 2012 Letter resulted in the
NSUARB’s approval of the LRR, claiming that GNS “changed the law for PWCC’s benefit”.12%®

At Paragraph 303 of this Award, the Tribunal already determined that the LRR itself is not
attributable to the Respondent and that the RES Regulations Issue and the Biomass Plant Issue

did not have a direct effect on the rate or the price of electricity paid by PHP as such.

Yet, the question remains whether the conduct of GNS, when it provided comfort to the NSUARB
or specifically when it later amended the RES Regulations, constitutes a breach of NAFTA Article
1102(3). Indeed, as submitted by the Claimant at the 2021 Hearing:

[...], even assuming a disaggregation of the ensemble were factually
plausible and conceptually appropriate, some of the specific measures,
each of which was indispensable to PWCC’s plan, do not qualify for the
exemption. These measures alone are sufficient to expose Canada to
responsibility for a violation of 1102. These measures include the 24/7
must-run order for the biomass boiler and the protection from the
application of the renewable energy standard.

No matter how broad Canada would like the definition of subsidy, grant
or procurement to be, these measures do not qualify and Canada has not
taken a contrary position.

For these reasons, members of the Tribunal, we submit that Resolute
makes out a valid and compensable claim for breach of Article 1102.123%°

Turning to the facts, the record demonstrates that the amendments to the RES Regulations were

prepared and released for public consultation in June 2011, “months before PWCC was even in

1237
1238
1239

rate and the related regulatory measures for electricity”. (Hearing on the Merits and Damages, October 18,
2021, 123:15-24); “The government shifted the costs of the biomass plant to Nova Scotia ratepayers by a
special regulation for PHP so the electricity package could be approved”. (Hearing on the Merits and
Damages, October 18, 2021, at 135:8-11). See also Hearing on the Merits and Damages, October 19, 2021,
at 310:7-15; 415:6-11.

For its part, Respondent states that the Biomass Plant Issue and RES Regulations issue were “all part of a
regulatory plan that had been there for quite some time to be able to make sure that the biomass plant was
designated as must run in order to fulfil renewable energy targets”. (Hearing on the Merits and Damages,
October 19, 2021, at 449:21-25.)

Claimant’s Memorial, at para 175.

Claimant’s Memorial, at paras 82, 126; Claimant’s Reply Memorial, at para 67.

Hearing on the Merits and Damages, October 18, 2021, at 124:6-24. See also Hearing on the Merits and
Damages, October 19, 2021, at 402:5-13: “But even if the Tribunal decides to apply Article 1108 on a
measure by measure basis, some will necessarily survive, in our submission. For example, the measures
adopted to ensure that the electricity package could be implemented [...] And the record shows that each
measure was essential for the restart of Port Hawkesbury”.
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the picture”.2%0 As such, the US or Canadian ownership of the Mill could not have been a factor.
The Respondent explained that the approval of the RES Regulations was delayed due to the risk
of shutdown of both the Port Hawkesbury and Bowater Mersey mills, because the shutdowns
would impact renewable energy policy more broadly.?*! Ultimately, the confirmation from the
Respondent to the NSUARB in July 2012 that the Port Hawkesbury Mill’s return to the grid would
not trigger additional RES obligations proved accurate. No costs had to be absorbed by GNS on

this account.?4?

With respect to the Biomass Plant, the arrangement in existence between NSPI and NPPH (a US
owned company) was replaced by one between NSPI and PWCC, whereby NSPI would continue
to own the Biomass Plant and deliver steam to PHP. When the NSUARB approved the latter
agreement, it decided that the prices for the steam supply and shared services “appeared
reasonable and not subsidized by ratepayers”.'** As mentioned above, in January 2013, GNS

amended the RES Regulations in conformity with its July 2012 comfort letter.

In these circumstances, the Tribunal finds that the Claimant’s argument that GNS *“changed the
law for PWCC’s benefit” (under a policy by GNS to favour its own investor) is not matched by
evidence that Resolute was accorded less favorable treatment by GNS. Indeed, Resolute could
not receive treatment “in like circumstances”, because Resolute’s SC Paper mills are not located
in the province of Nova Scotia, but in the province of Québec where GNS does not have
jurisdiction to regulate electricity matters. Further, the Tribunal notes that nothing on the record
points to nationality having played any role in the RES Regulations Issue and the Biomass Plant

Issue.

Thus, using the test as formulated by the Claimant, the Tribunal concludes that Resolute has not
discharged its burden of establishing prima facie differential treatment in like circumstances as

relates to the RES Regulations Issue and Biomass Plant Issue.

1240

1241

1242

1243

See supra, at Paragraph 176 of this Award; Proposed Amendments to Renewable Energy Regulations, June
27, 2011 (R-185).

See Paragraph 176 of this Award; Respondent’s Counter-Memorial, at para 211, citing Witness Statement
of Murray Coolican, April 17, 2019, at para 38.

See e.g. Hearing on the Merits and Damages, October 18, 2021, at 204:18-205:5; Witness Statement of
Murray Coolican, April 17, 2019, at para 21 onwards.

Respondent’s Counter-Memorial, para 208, referring to In re An Application by Pacific West Commercial
Corporation and Nova Scotia Power Inc., Decision, NSUARB, August 20, 2012, at para 158 (C-148; R-
062).
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ii. The stumpage (fee) regulation aspect of the FULA

In its decision on Article 1108(7), the Tribunal concluded that the silviculture work aspect of the
FULA met the definition of procurement and as such is excluded from the analysis under NAFTA
Article 1102(3). However, the Tribunal found that no exclusion under Article 1108(7) applies to
the stumpage fee aspect of the FULA.

In her witness statement, Ms. Towers explained that under the FULA, PHP pays for all Crown

stumpage harvested at the rates prescribed therein. ||| | GcGcTcTNGNGNGEEEEEEEEEEE

24 The Tribunal accepts the Respondent’s argument that the price for stumpage
245

i
N
i
[=2]

1247 Also at the 2020 Hearing, Mr. Morrison acknowledged it was
standard practice for forestry companies to enter into this type of licensing agreement for cutting

timber on Crown Land.??*8

At the 2021 Hearing, the Claimant argued that the FULA (encompassing both the stumpage and
the silviculture payments) was a “very generous beneficial agreement for PHP”.224° However,
Resolute did not provide evidence that it was accorded less favorable treatment by GNS regarding
stumpage fees. First, Resolute could not receive treatment “in like circumstances”, because
Resolute’s SC Paper mills are not located in the province of Nova Scotia, but in the province of

Québec where GNS does not have jurisdiction to regulate the price of stumpage on Crown Land.
Second, since the stumpage fees ||| S for the operators wanting to access

1244
1245
1246

1247
1248
1249

Witness Statement of Julie Towers, April 17, 2019, at para 36.

(R-192).

Hearing on the Merits and Damages, November 10, 2020, at 330:6-331:10; See also

December 1, 2011, at 3 (R-149); Hearing on the Merits and Damages, October 19,
2021, at 430:14-431.:9.

Hearing on the Merits and Damages, November 10, 2020, at 331:2-10.

Hearing on the Merits and Damages, November 11, 2020, at 582:14-25.

Hearing on the Merits and Damages, October 19, 2021, at 417:7-15; see also Claimant’s Reply Memorial,
at paras 309-311.
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timber on Crown Land, the “less favorable treatment” would have to be otherwise established.
Third, the evidence on the record, including the fact that Bowater Mersey and other companies
could be or are subject to the same licensing regime, indicates to the Tribunal that nationality was
not a factor in the FULA.

Thus, using the test as formulated by the Claimant, the Tribunal concludes that Resolute has not
discharged its burden of establishing prima facie differential treatment in like circumstances as

relates to the stumpage (fee) regulation aspect of the FULA.

iii. The employee pension protection act and regulations

Originally, the Claimant argued that GNS provided PWCC with relief from all pension
liabilities.*?%° With time, and in response to questions from the Tribunal, the Parties clarified that
(i) GNS did not assume pension liabilities for the employees of the Mill*%! and (ii) that PHP was
not required by law to assume the pension liabilities.??? Further, it was clarified that as of May
2012, GNS had “tabled legislation to delay the windup of underfunded pension plans at the former
NewPage Port Hawkesbury paper mill in Nova Scotia”.??>® Premier Darrell Dexter was reported
saying that his government had “decided to table legislation in order to help workers and
pensioners avoid an immediate windup hit of up to 30 per cent or more to their pensions”.1?%* The

date for the windup and other matters would be set by regulations at a later time.

At the 2021 Hearing, the Respondent further explained that:

Now, the legislation that had been proposed was in order to help the
workers and pensioners avoid an immediate windup hit of up to 30
percent or more of their pensions.

1250
1251

1252
1253

1254

See e.g. Claimant’s Memorial, at para 71.
See Hearing on the Merits and Damages, October 19, 2021, at 311:9-11, where the Claimant stated
“[a]ccording to reports, no money was spent but the legislative fix helped pensioners [...]”. See also
Hearing on the Merits and Damages, October 19, 2021, at 416:3-4: “[t]here is no provision of money with
respect to the handling of the pensions”; the Respondent stated at Hearing on the Merits and Damages,
October 19, 2021, at 446:20-25: “what Canada has always explained is that Premier Dexter had explained
that the Port Hawkesbury pension liability cannot be transferred to the taxpayers and the province never
took on any liability or topped up the pensions. That is Exhibit R-364”. See also Hearing on the Merits and
Damages, November 14, 2020, at 1360:8-1362:23.
Hearing on the Merits and Damages, October 19, 2021, at 311:2-3 (Claimant), 447:7-15 (Respondent).
Canadian HRReporter, News Release, “Legislation to delay N.S. paper mill pension windup”, May 10,
2012 (R-466). This is consistent with ||| | | S submitted by the Claimant, see

(C-329).
Canadian HRReporter, News Release, “Legislation to delay N.S. paper mill pension windup”, May 10,
2012 (R-466). See the Claimant’s statement at the 2021 Hearing: “The Nova Scotia government enacted a
legislative change permitting the pension windup to be delayed, thereby improving payouts over time to
pensioners. According to reports, no money was spent but the legislative fix helped pensioners whom
PWCC was not prepared to help” (Hearing on the Merits and Damages, October 19, at 2021, 311:6-11).
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So workers at the mill, they had [...] negotiated a new contract with

PWCC. There were obviously substantial job cuts. And the idea was that

instead of having the workers suffer the impact of a new contract, the

government just simply extended the time for the windup of the plan. So,

as Canada has always said, there’s no benefit to the mill. It was

something that was for the workers specifically. 1>
The Claimant, for its part, never made a clear argument at the 2021 Hearing (or prior'?®) as to
the nature of its claim as relates to pensions. It did contrast the behavior of PWCC with that of
Bowater Mersey in relation to honoring pensions in terms of what a “good citizen letting go half
its workforce when shutting down the newsprint machine might have done [...]”.'?" The
Respondent, in turn, challenged this assertion, stating that “it’s kind of paradoxical to, again,
complain about pensions at Port Hawkesbury when it was the [GNS] that took over ||| |

of pension liability at Bowater Mersey” 1258

Either way, the Tribunal is not tasked with deciding which of the two private companies is a better
corporate citizen, but with determining whether GNS breached its NAFTA Article 1102(3)
obligations. As the record stands, the Claimant has not established that GNS accorded PWCC any
“treatment” as relates to pensions, since the measures benefitted the pensioners and not the
company itself. It follows that Resolute was not accorded any “treatment” vis-a-vis the pension’s
protection measures. In such circumstances, the Tribunal does not need to pursue its analysis any
further, as there is no treatment to compare, and as a result, no possibility for the Claimant to
prove it was accorded less favorable treatment by GNS as relates to the employee pension

protection act and regulations.

iv. The municipal property taxation

In its Jurisdiction Decision, the Tribunal held that taxation measures are not covered by NAFTA
except as provided in Article 2103.%° As a result, the claims under Article 1105 and Article 1110
(for lack of a reference to the competent authorities) did not fall within the Tribunal’s jurisdiction.
However, under Article 2103(4)(b) the disciplines of Article 1102 apply to certain taxation

measures. The Claimant has submitted that the “municipal tax portion of the package is only

1255
1256

1257
1258
1259

Hearing on the Merits and Damages, October 19, 2021, at 447:1-15.

For instance, see Claimant’s Reply Memorial, at para 182: “PWCC, through the CCAA process, did not
inherit the mill’s outstanding pension liability of approximately $130 million. That relief (which was
predicated on ‘Provincial support for legislative change to provide for time for a Plan wind up if requested
by’ various parties with an interest in the pension) was a necessary requirement to ensure that PHP would
be the lowest-cost producer of SC Paper” [internal footnotes omitted].

Hearing on the Merits and Damages, October 19, 2021, at 311:3-6.

Hearing on the Merits and Damages, October 19, 2021, at 447:23-448:2.

Jurisdiction Decision, at para 329.
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applicable to Resolute’s claim under Article 1102”1260

The Respondent has not contested this point. Rather, as related above, it questioned whether the
taxation measures provided a benefit to PWCC or PHP. Further, it noted that Bowater Mersey
also negotiated a different municipal tax rate with the Region of Queens municipality as part of

its efforts to reduce costs.?6!

The Tribunal finds that the Claimant did not provide evidence that it was accorded less favorable
treatment by the Richmond County or by GNS. First, Resolute could not receive treatment “in
like circumstances”, because Resolute’s SC Paper mills are not located in the province of Nova
Scotia, but in the province of Québec where neither GNS nor its municipalities have jurisdiction
over property taxes. Second, since the reassessment of the property taxes is argued to have been
a consequence of the reduced activities at the Mill, it is unclear what would be the source of the

“less favorable treatment” of Resolute’s Mills in Québec.

Thus, using the test as formulated by the Claimant, the Tribunal concludes that Resolute has not
discharged its burden of establishing prima facie differential treatment in like circumstances as

relates to the municipal property taxation measure at issue.

In sum, the Tribunal concludes that the Claimant has not discharged its burden to prove a breach
of NAFTA Article 1102(3) as relates to: the RES Regulations Issue and the Biomass Plant Issue;
the stumpage (fee) regulation aspect of the FULA; the employee pension protection act and

regulations; and the municipal property taxation measure at issue.

For the sake of completeness, the Tribunal wishes to add that even if it had accepted the “ensemble
of measures” argument submitted by the Claimant and even if it had concluded that the Claimant
was accorded “treatment” by GNS in this case, the Tribunal would not have found a breach of
NAFTA Article 1102(3) in any event, because it has not been established that GNS accorded
Resolute treatment that was less favorable than accorded “in like circumstances” to PHP. As
mentioned at Paragraph 575 above, in order to distinguish between nationality-based
discrimination and other differences of treatment that do not relate to nationality, tribunals have
recourse to the concept of “like circumstances”. While it was not under a legal burden to do so,
the Respondent provided much evidence of legitimate reasons for the GNS Assistance Measures
that had nothing to do with nationality. For instance, the Respondent submitted that:

[t]he GNS implemented those measures to further a number of legitimate

1260
1261

Claimant’s Memorial, at fn. 176.
Respondent Counter-Memorial, at para 135.
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public policy objectives: to avoid a potential ||| G o the

Province’s economy, to avoid significant increases in electricity prices

because of the loss of NSPI’s largest customer, to support continued

employment in a rural part of the Province with few alternative

employment opportunities and to support the Province’s sustainable

forestry management goals, just to name a few. 1262
Specifically, the Tribunal would have found that the difference in treatment had a reasonable
nexus with the rational economic, environmental, and social policy of GNS and it had no element

of discrimination against foreign investors or investments.

Thus, the Claimant’s claim of breach of NAFTA Article 1102(3) is dismissed.

C. NAFTA ARTICLE 1105
1. Introduction

NAFTA Article 1105(1) provides that “[e]ach party shall accord to investments of investors of
another Party treatment in accordance with international law, including fair and equitable

treatment and full protection and security”. 1263

In a 2001 Note on Interpretation of Certain Chapter 11 Provisions, the FTC stated that:

Minimum Standard of Treatment in Accordance with International Law

1. Article 1105(1) prescribes the customary international law minimum
standard of treatment of aliens as the minimum standard of treatment to
be afforded to investments of investors of another Party.

2. The concepts of “fair and equitable treatment” and “full protection and
security” do not require treatment in addition to or beyond that which is
required by the customary international law minimum standard of
treatment of aliens.

3. A determination that there has been a breach of another provision of
the NAFTA, or of a separate international agreement, does not establish
that there has been a breach of Article 1105(1).

The Parties disagree as to the content of the customary international law minimum standard of

treatment, as well as to whether the Respondent breached its obligation under Article 1105.

1262

1263

Respondent’s Rejoinder Memorial, at para 113; See also Hearing on the Merits and Damages, October 18,
2021, at 191:16-22.
NAFTA Article 1105(1).
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2. The Claimant’s Arguments
(a) The Applicable Standard under Article 1105

The Claimant argues that the content of the minimum standard of treatment under Article 1105 is
shaped by the fair and equitable standard of treatment at customary international law.2%* It cites
the FTC,'?5 in its clarification of Article 1105(1) as explaining that “Article 1105(1) does not
require that the concepts of “fair and equitable treatment’ and ‘full protection and security’ be
ignored, but rather that they be considered as part of the minimum standard of treatment that [it]

prescribes”, 126

Next, the Claimant refers to VCLT Article 31127 to suggest that “while keeping in mind that the
standard set out in the provision is the customary international law minimum standard of
treatment, the Tribunal must also take into account the express language of the provision, which
refers to “fair and equitable treatment” and “full protection and security’”.1?%¢ Thus, in the
Claimant’s view, the Tribunal should interpret Article 1105 in its context and in light of the object
and purpose of NAFTA, which is to “eliminate barriers to trade in, and facilitate the cross-border
movement of, goods and services between the territories of the Parties” and to “[p]Jromote

conditions of fair competition in the free trade area”.2%°

The Claimant defines the “fair and equitable treatment” standard under Article 1105 as “an
‘umbrella concept’ that protects investments of investors of another Party from different types of

government misconduct that infringe a sense of fairness, equity and reasonableness”.1?/0

1264

1265

1266

1267

1268

1269

1270

Claimant’s Memorial, at paras 237-248; Hearing on the Merits and Damages, November 9, 2020, at 66:23-
67:3.

Claimant’s Memorial, at para 232, citing NAFTA Free Trade Commission, North American Free Trade
Agreement, Notes of Interpretation of Certain Chapter 11 Provisions, July 31, 2001 (CL-120).

Claimant’s Memorial, at para 234, referring to Pope & Talbot Inc. v. Canada, Interim Award, June 26,
2000, at 26 (CL-116); Windstream Energy LLC v. Canada, PCA Case No. 2013-22, Award, September 27,
2016, at para 359 (CL-123).

Claimant’s Memorial, at para 235, referring to VCLT Article 31, which states that “[a] treaty shall be
interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in
their context and in the light of its object and purpose”.

Claimant’s Memorial, at para 235, citing Windstream Energy LLC v. Canada, PCA Case No. 2013-22,
Award, September 27, 2016, at para 356 (CL-123).

Claimant’s Memorial, at para 236, citing NAFTA Article 102. See also Cargill, Inc. v. Mexico, C52737,
Factum of the Intervenor United States of America, Ontario Court of Appeal, January 31, 2011, at paras
16-18 (citing the VCLT and NAFTA Article 102 as guides for interpretation of “ordinary meaning of
NAFTA”).

Claimant’s Memorial, at para 237, referring to ADF Group Inc. v. United States of America, Case No. ARB
(AF)/00/1, Post Hearing Submission of the Respondent United States of America on Article 1105(1); Pope
& Talbot v. Government of Canada, ICSID Case No. ARB(AF)/00/1, June 27, 2002, at 2-3 (CL-125);
Bilcon v. Government of Canada, PCA Case No. 2009-04, Article 1128 Submission of the United States,
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First, the Claimant advocates for an evolving, rather than a static, construction of the standard of
fair and equitable treatment, urging a more significant measure of protection under the fair and
equitable treatment standard than was originally conceived under Article 1105.%2"* It submits that
NAFTA and other investment tribunals agree that the standard has evolved since the 1926 Neer
decision (as was later affirmed in Glamis Gold). Relying on Bilcon and Merrill & Ring, the

Claimant argues that:

[T]he applicable minimum standard of treatment of investors is found in
customary international law and [...] except for cases of safety and due
process, today’s minimum standard is broader than that defined in the
Neer case and its progeny. Specifically, this standard provides for the fair
and equitable treatment of alien investors within the confines of
reasonableness. 1?72

The Claimant also refers to the Cargill tribunal, which suggested that “[t]he parties and the other
two NAFTA State parties also agree that this standard may evolve and, indeed, may have evolved

since 1926”.1273

The Claimant submits that the minimum standard of treatment test has evolved in such a way that
the impugned conduct need no longer be “egregious” or “outrageous” to invoke protection under
Article 1105.%27* Rather, it argues that the fair and equitable treatment standard “has emerged to
make possible the consideration of inappropriate behavior of a sort, which is difficult to define,

may still be regarded as unfair, inequitable or unreasonable”.??”> According to the Claimant,

1271
1272

1273

1274

1275

April 19, 2013, at para 4 (CL-126); Windstream Energy LLC v. Government of Canada, PCA Case No.
2013-22, Article 1128 Submission of Mexico, January 12, 2016, at para 19 (CL-127).

Claimant’s Memorial, at paras 238-240.

Claimant’s Memorial, at para 238, citing Bilcon v. Government of Canada, PCA Case No. 2009-04, Award
on Jurisdiction and Liability, March 17, 2015, at para 435 (CL-104), citing Merrill & Ring Forestry L.P.
v. Government of Canada, ICSID Case No. UNCT/07/1, Award, March 31, 2010, at para 213 (CL-101).
Claimant’s Memorial, at para 238, citing Merrill & Ring Forestry L.P. v. Government of Canada, ICSID
Case No. UNCT/07/1, Award, March 31, 2010, at para 213 (CL-101), Cargill, Inc. v. United Mexican
States, ICSID Case No. ARB(AF)/05/2, Award, September 18, 2009, at para 272 (CL-118); International
Thunderbird Gaming Corp. v. United Mexican States, UNCITRAL, Award, January 26, 2006, at para 194
(CL-272). See also Bilcon v. Government of Canada, PCA Case No. 2009-04, Award on Jurisdiction and
Liability, March 17, 2015, at para 440 (CL-104); ADF Group Inc. v. United States of America, Case No.
ARB(AF)/00/1, Award, January 4, 2003, at para 179 (CL-130). See also Claimant’s Reply Memorial, at
para 91, citing Bilcon v. Government of Canada, PCA Case No. 2009-04, Award on Jurisdiction and
Liability, March 17, 2015, at paras 433, 435 (CL-104); Hearing on the Merits and Damages, November 9,
at 2020, 78:7-18.

Claimant’s Memorial, at para 239, citing Mondev International Ltd. v. United States of America, ICSID
Case No. ARB(AF)/99/2, Award, October 11, 2002, at para 116 (CL-122); Hearing on the Merits and
Damages, November 9, 2020, at 72:24-73:3; Claimant’s Pre-Hearing Memorial, at para 79; Hearing on the
Merits and Damages, October 18, 2021, at 127:19-128:2.

Claimant’s Memorial, at para 240, citing Merrill & Ring Forestry L.P. v. Government of Canada, ICSID
Case No. UNCT/07/1, Award, March 31, 2010, at paras 207, 208, 210, and 213 (CL-101). See also
Claimant’s Reply Memorial, at para 93, citing Bilcon v. Government of Canada, PCA Case No. 2009-04,
Award on Jurisdiction and Liability, March 17, 2015, at para 435 (CL-104); Hearing on the Merits and
Damages, November 14, 2020, at 1110:22-1111:4.
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“[s]tate conduct which is unjust, arbitrary, unfair, inequitable or discriminatory, that infringes a
sense of fairness, equity and reasonableness to a degree that is more than imprudent discretion or
outright mistakes but less than egregious, shocking, or outrageous, is cognizable as a breach of
fair and equitable treatment”.?2’® The Claimant enumerates types of possible infringements under
the “umbrella” of Article 1105, including conduct that is “egregious, arbitrary, unfair, unjust or
idiosyncratic, discriminatory, or exposes a claimant to sectional prejudice”.??”” The Claimant
relies on Cargill as an example of a case in which these standards were applied.*?”® In Cargill,
the tribunal found that Mexico’s imposition of a permit requirement and tariffs on importers of
HFCS made by foreign producers was done with the intention of reducing these imports to the
benefit of local sugar producers breached Article 1105.127° The tribunal adopted the following

standards to assess Mexico’s conduct:

Whether the complained of measures were grossly unfair, unjust or
idiosyncratic, arbitrary beyond a merely inconsistent or questionable
application of administrative or legal policy or procedure so as to
constitute an unexpected and shocking repudiation of a policy’s very
purpose and goals, or to otherwise grossly subvert a domestic law or
policy for an ulterior motive; or involve an utter lack of due process so
as to offend judicial propriety. 2

Despite the conclusion that the “most determinative” finding in Cargill was that the import permit
was put into effect by Mexico with the express intention of damaging the Claimant’s HFCS
investment to the greatest extent possible, which “surpass[ed] the standard of gross misconduct
akin to bad faith”,128! the Claimant argues that “bad faith”, “willful neglect” and “outrageousness”
are not required for a fair and equitable treatment claim under Article 1105.122 |t maintains that
several tribunals have upheld the position that “covered investors and investments receive the
benefits of the fairness elements under ordinary standards applied in the NAFTA countries,

without any threshold limitation that the conduct complained of be ‘egregious’, ‘outrageous’ or

1276
1277

1278

1279

1280

1281

1282

Hearing on the Merits and Damages, November 9, 2020, at 76:20-77:2.

Claimant’s Memorial, referring to Waste Management, Inc. v. United Mexican States, ICSID Case No.
ARB(AF)/00/3, Award, April 30, 2004, at para 98 (CL-134); Cargill, Inc. v. United Mexican States, ICSID
Case No. ARB(AF)/05/2, Award, September 18, 2009, at paras 283-284 (CL-118); TECO Guatemala
Holdings, LLC v. Republic of Guatemala (CAFTA-DR), ICSID Case No. ARB/10/23, Award, December
19, 2013, at para 450 (CL-132); CMS Gas Transmission Co. v. The Argentine Republic, ICSID Case No.
ARB/01/8, Award, May 12, 2005, at para 290 (CL-133).

Claimant’s Memorial, at para 242.

Claimant’s Memorial, at para 245.

Claimant’s Memorial, at para 244, citing Cargill, Inc. v. United Mexican States, ICSID Case No.
ARB(AF)/05/2, Award, September 18, 2009, at para 296 (CL-118).

Claimant’s Memorial, citing Cargill, Inc. v. United Mexican States, ICSID Case No. ARB(AF)/05/2,
Award, September 18, 2009, at paras 299-300, 303 (CL-118).

Claimant’s Memorial, at para 246.
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‘shocking’, or otherwise extraordinary”.1283

The Claimant emphasises that determining a breach of Article 1105 is case-specific and that it is
not necessary to establish a rule of customary international law that prohibits the impugned

actions of the respondent State. 28

On the issue of whether the doctrine of proportionality forms part of the minimum standard of
treatment, the Claimant notes that some scholars view the doctrine of proportionality as an
emerging principle of customary international law.1?% If the principle of proportionality is not yet
a customary norm, the Claimant argues in the alternative that “proportionality should be
considered a general principle of law that informs a determination of whether fair and equitable
treatment has been provided”?®® and “as an analytical tool in the fair and equitable treatment

analysis to weigh and balance competing interests”.28

The Claimant stresses that, contrary to the Respondent’s position, discrimination is relevant to a
fair and equitable treatment claim under Article 1105 even if the conduct in question is “not
otherwise cognizable by Article 1102”.228 In other words, the Claimant argues that the
Respondent cannot claim that subsidies excluded from the obligation under Article 1102 are
automatically excluded from the minimum treatment obligation under Article 1105 as well.12%
The Claimant explains that “the breadth of actions that would constitute a violation of Article
1105 is much wider than that of Article 1102”, “[u]lnder Article 1105, a higher degree of
seriousness must be recognised in order for the state actions to be a cognizable breach, but the
range of action that may constitute this breach is not limited to nationality-based

discrimination”.12%

In support of its position, the Claimant observes that the NAFTA parties made no procurement or

subsidies exceptions to Article 1105.12%! It lists a number of exceptions under Article 1108,

1283

1284
1285

1286
1287

1288
1289
1290
1291

Claimant’s Memorial, at para 246, citing Pope & Talbot Inc. v. Government of Canada, UNCITRAL,
Award on the Merits of Phase 2, April 10, 2001, at para 118 (CL-114). See also Pope & Talbot Inc. v.
Government of Canada, Award in Respect of Damages, May 31, 2002, at para 64 (CL-135); Chemtura
Corp. v. Government of Canada, UNCITRAL, Award, August 2, 2010, at para 215 (CL-121); Hearing on
the Merits and Damages, November 14, 2020, at 1112:20-1113:9.

Hearing on the Merits and Damages, November 14, 2020, at 1111:5-1112:19.

Hearing on the Merits and Damages, November 9, 2020, at 82:12-85:8; November 14, 2020, at 1127:8-
1128:22.

Hearing on the Merits and Damages, November 9, 2020, at 85:9-19.

Hearing on the Merits and Damages, November 9, 2020, at 88:1-12; November 14, 2020, at 1130:10-
1131:16, 1132:8-1133:6.

Claimant’s Reply Memorial, at para 136.

Claimant’s Reply Memorial, at paras 124-139.

Hearing on the Merits and Damages, November 9, 2020, at 78:23-79:5, 79:13-18.

Claimant’s Reply Memorial, at para 125.
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emphasizing their deliberate designations,'?? and noting that the exceptions under Article
1108(7) for procurement and subsidies only apply to Articles 1102, 1103, and 1107.% The
Claimant maintains that if the NAFTA parties had intended to make exceptions to Article 1105,
they would have done so explicitly!?®* and that it would be “odd and illogical” for a government
to condone conduct that breaches the fair and equitable standard of treatment “when cloaked as

measures taken in the name of procurement or subsidies”.12%

Moreover, the Claimant relies on NAFTA tribunals that have identified “discriminatory conduct”
as grounds for a violation of the minimum standard of treatment under Article 1105: for example,
the tribunal in Merrill & Ring v. Canada defined a breach of the minimum standard of treatment
as “[c]onduct which is unjust, arbitrary, unfair, discriminatory or in violation of due process”,
observing that such conduct “has also been noted by NAFTA tribunals as constituting a breach of
fair and equitable treatment, even in the absence of bad faith or malicious intentions”.12% The

Claimant points to other NAFTA!%7 and non-NAFTA!2% cases that reached the same conclusion.

Lastly, the Claimant believes that the Respondent misunderstands its Article 1102 and Article
1105 claims when it states that a claimant cannot avoid the subsidies exception to Article 1102
by advancing the same discrimination claims as a breach of the minimum standard of treatment
in NAFTA Article 1105(1).1?° According to the Claimant, its Article 1102 claim disputes GNS’s
treatment of PHP’s owners and the PHP Mill that was more favorable than the treatment Resolute
and its SC Paper mills received.®® Under Article 1105, the Claimant “goes beyond the
differential treatment identified in the Article 1102 claim” by referring to the alleged excessive

measures that “propped [PHP] up as [the] national champion” despite knowing that it would cause

1292
1293
1294
1295
1296

1297

1298

1299
1300

Claimant’s Reply Memorial, at para 127.

Claimant’s Reply Memorial, at para 126.

Claimant’s Reply Memorial, at para 127.

Claimant’s Reply Memorial, at para 128.

Claimant’s Reply Memorial, at para 137, citing Merrill & Ring Forestry L.P. v. Government of Canada,
ICSID Case No. UNCT/07/1, Award, March 31, 2010, at para 208 (CL-101).

Claimant’s Reply Memorial, at para 137, referring to Mobil Investments Canada Inc. and Murphy Oil
Company v. Government of Canada, ICSID Case No. ARB(AF)/07/04, Decision on Liability and Principles
of Quantum, May 22, 2012, at para 152 (RL-170); The Loewen Group Inc. and Raymond L. Loewen v.
United States of America, ICSID Case No. UNCT/02/1, Award, June 26, 2003, at paras 135-137 (RL-057);
S.D. Myers, Inc. v. Government of Canada, UNCITRAL, Partial Award, November 13, 2000, at paras 169-
171, 265-269 (RL-059).

Claimant’s Reply Memorial, at para 138, referring to Ronald S. Lauder v. Czech Republic, UNCITRAL,
Final Award, September 3, 2001, at paras 237, 293-295 (CL-213); CMS Gas Transmission Co. V.
Argentina, ICSID Case No. ARB/01/8, Award, May 12, 2005, at para 290 (CL-133); Saluka Investments
BV v. Czech Republic, UNCITRAL, PCA Case No. 2001-04, Partial Award, March 17, 2006, at paras 307,
460 (CL-216); Parkerings-Compagniet AS v. Lithuania, ICSID Case No. ARB/05/8, Award, September
11, 2007, at paras 280, 287 (RL-168).

Claimant’s Reply Memorial, at para 130, referring to Respondent’s Counter-Memorial, at paras 288-290.
Claimant’s Reply Memorial, at para 131.

182



620.

621.

622.

Public Version
Resolute v Canada

Final Award

Resolute harm.'®! The Claimant believes these actions, even if not “discriminatory”, were
egregious, unjust, inequitable and a violation of the minimum standard of treatment under Article
1105, “that exists independent of Resolute’s claim that Nova Scotia provided more favorable

treatment to a domestic investor in violation of Article 1102”1392

On the weight to be given to the submissions of Non-Disputing Parties regarding the interpretation
of Article 1105 and 1102, the Claimant argues that these submissions should be given less weight

than an amendment to the treaty or a statement by the FTC.13%

(b) Whether Canada Breached its Obligation under Article 1105

The Claimant submits that the Respondent failed to accord fair and equitable treatment to
Resolute’s SC Paper investments in Canada by ensuring that the PHP Mill would be the “national
champion” by “making and keeping it the lowest cost producer of SC paper”.*** According to
the Claimant, GNS’s Assistance Measures to PHP were “unfair, unjust, and demonstrated a

sectional prejudice to put PHP in a market leading position above Resolute”. 3%

i. Whether GNS’s conduct merits deference

Relying on Mesa and Bilcon, the Claimant agrees that the minimum standard of treatment under
customary international law “does not apply strict liability for policy imperfections”.*3% Yet, the
Claimant highlights that deference to primary decision makers is not unlimited, particularly when
measures are taken “deliberately and rationally by the government when it knew and apparently
intended that those measures would harm Resolute for the benefit of its own provincial
champion”, as is the case in the present Arbitration.®*°” Furthermore, the Claimant suggests that
deference is owed to measures taken within the geographical and jurisdictional authority of the

government, % which is not the case here because the impugned measures distorted the SC Paper

1301
1302
1303
1304

1305

1306

1307

1308

Claimant’s Reply Memorial, at para 133.

Claimant’s Reply Memorial, at para 134.

Hearing on the Merits and Damages, November 9, 2020, at 81:17-20.

Claimant’s Memorial, at para 249; Hearing on the Merits and Damages, November 14, 2020, at 1113:18-
1114:1.

Claimant’s Memorial, at para 249.

Claimant’s Reply Memorial, at para 99.

Claimant’s Reply Memorial, at para 102; Hearing on the Merits and Damages, November 9, 2020, at 13:2-
16; 87:3-16; Hearing on the Merits and Damages, October 18, 2021, at 138:9-20.

Claimant’s Reply Memorial, at paras 105, 107-109, referring to Mesa Power Group LLC v. Government of
Canada, PCA Case No. 2012-17, Award, March 24, 2016, at para 505 (CL-108); S.D. Myers, Inc. v.
Government of Canada, UNCITRAL, Partial Award, November 13, 2000, at para 263 (RL-059); Mercer
International Inc. v. Government of Canada, ICSID Case No. ARB(AF)/12/3, Award, March 6, 2018, at
para 7.33 (RL-122); Hearing on the Merits and Damages, November 9, 2020, at 92:3-24.
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market extending beyond the province’s borders and intended to help a Nova Scotian mill against

foreign competition elsewhere in Canada and the United States.*3%

Further, the Claimant submits that no deference is warranted for the Assistance Measures because
they were not taken in the public interest. It advances that parochial self-interest does not amount
to a legitimate public interest, especially when that interest is prioritized at the expense of
Resolute’s operations outside the province and the forest industry beyond Nova Scotia (among
other interests).’* As the Claimant puts it, “[rJobbing Resolute’s SC Paper mills in Québec to
pay PHP’s mill in Nova Scotia should not be considered policy in the public interest merely
because such opportunistic behavior benefits GNS and its own constituents”.*¥!! The Claimant
adds that in international law more broadly, a State cannot defend the interest of one of its

constituent elements at the expense of the interests of the greater whole.'3!2

According to the Claimant, even if the Tribunal finds that the Assistance Measures were led by
legitimate public interest, it should find that the means taken to accomplish those interests were

unfair and inequitable. 33

ii. Whether GNS knew that the Assistance Measures could cause Resolute harm

The Claimant argues that GNS’s actions were “unfair” and “unjust”*¥* because of what GNS
knew when it agreed to assist PWCC financially. For example, the Claimant alleges that GNS

knew back in 2011 that the Mill, “operating in an industry in secular decline” was experiencing

financial difficulty.***> The Claimant notes that || |G

I In light of this information, the Claimant argues that GNS knew about the

1309

1310
1311
1312
1313
1314
1315

1316

1317

Claimant’s Reply Memorial, at para 113; Hearing on the Merits and Damages, November 9, 2020, at 14:4-
24,

Claimant’s Reply Memorial, at para 121.

Claimant’s Reply Memorial, at para 122.

Claimant’s Reply Memorial, at para 123.

Hearing on the Merits and Damages, November 9, 2020, at 91:6-9.

Claimant’s Memorial, at para 263.

Claimant’s Memorial, at para 260, citing Nova Scotia Legislature Proceedings, November 2, 2011, at 3009
(C-123); Hearing on the Merits and Damages, November 9, 2020, at 99:3-15.

Claimant’s Reply Memorial, at para 103, referring to || | | | |GKTGTcNc

A
I (R-161); Hearing on the Merits and Damages, November 9, 2020, at 99:16-25;

105:6-14.

Claimant’s Reply Memorial, at para 103, referring to ||| | NI

I (R-161); Hearing on the Merits and Damages, November 9, 2020, at 100:13-25;
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potential effects of PHP’s reopening on Resolute but nevertheless chose to provide the PHP Mill
with the full and complete “bailout package”.**!® Moreover, the Claimant suggests that |||l

Informed by Mr. Peter Steger’s analysis (the Respondent’s damages expert),*? the Claimant
argues that GNS knew that but for the Assistance Measures, the PHP Mill would not reopen. 132

The Claimant argues that Mr. Steger’s analysis shows that without the Assistance Measures,

which M. Steger vales o« N I

The Claimant also argues that GNS knew that “only the lowest cost producers of SC paper would

survive”, % efering to

The Claimant contends that GNS knew that the Mill produced SC Paper for a market beyond

Nova Scotia,**?® and that the Assistance Measures it provided to PWCC “[were] intended to give
PHP a permanent competitive advantage over every other producer in a market that extended
beyond the GNS borders”. 13?7

The Claimant highlights that GNS has a financial interest in the PHP Mill, placing itself as an

investor that was “directly adverse” to Resolute.3?

Finally, the Claimant recalls that Resolute notified the Canadian Ambassador to the United States
and the Canadian Minister for International Trade about the harm that GNS’s support to PHP

would cause, which did not prevent GNS from following through, to Resolute’s alleged

1318

1319

1320

1321

1322

1323

1324

1325

1326

1327

1328

Claimant’s Pre-Hearing Memorial, at paras 82-83; Hearing on the Merits and Damages, October 18, 2021,
at 132:19-133:6, 134:20-135:7.

Claimant’s Reply Memorial, at para 148.

Claimant’s Reply Memorial, at para 149.

Claimant’s Reply Memorial, at para 152, referring to Expert Report of Peter Steger, April 18, 2018, at paras
106-1009.

Claimant’s Reply Memorial, at para 151; Hearing on the Merits and Damages, November 9, 2020, at
101:20-102:1.

Claimant’s Reply Memorial, at para 155.

Claimant’s Reply Memorial, at para 159.

Claimant’s Memorial, at para 261.

Claimant’s Memorial, at para 261, citing ||| GGG 2t cAN0000087_0004 (C-
158); Hearing on the Merits and Damages, November 10, 2020, at 407:19-411:18.

Claimant’s Memorial, at para 264, referring to Expert Witness Report of Seth T. Kaplan, Ph.D, December
28, 2018, at paras 17, 35.

Claimant’s Memorial, at para 264, referring to Expert Witness Report of Seth T. Kaplan, Ph.D, December
28, 2018, at paras 30-32.

Hearing on the Merits and Damages, November 9, 2020, at 106:18-107:14.
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detriment.132°

iii.  Whether the Assistance Measures helped PHP allegedly become the “lowest-
cost producer” of SC Paper

First, the Claimant recalls that PWCC’s alleged intention was to make PHP “the lowest-cost
producer of SC paper” and that GNS ensured that PWCC’s wish would materialize.**° For
example, it points to statements of PWCC’s CEO, indicating that the “story to the regulator”
would be that “Stern can turn this into a profitable mill” if it is the “lowest cost SC mill in North

America”.13

The Claimant also mentions ||| GG hich stated that ‘|G

The Claimant asserts that GNS assisted PHP in its ambition when it stated that its goal was “to
help the mill become the lowest cost and most competitive producer of super calendar paper”.13%
To do so, GNS allegedly offered PWCC the “benefits and concessions” listed in Paragraph 497

of this Award.3%

The Claimant states that in return, PWCC disbursed $33 million (net $13 million) for assets it

valued at S >

With respect to the LRR, the Claimant submits that the rate PWCC negotiated with NSPI was an
“integrally connected” set of its own measures, which PWCC insisted on receiving to restart the
Mill.**3” The Claimant contends that PWCC’s LRR ultimately saved it ||| ] from 2013-

1329

1330
1331

1332

1333

1334

1335

1336
1337

Claimant’s Memorial, at para 269, referring to Claimant’s Memorial, at paras 146-147; Claimant’s
Statement of Claim, at paras 77-82.

Claimant’s Memorial, at para 251.

Claimant’s Memorial, at para 251, citing PWCC Meeting Notes, Redacted PWCC LRT Application NSPI
(Avon) IR-1 Attachment 2, 2011-2012, at 135 (C-147).
Claimant’s Memorial, at para 251, citing

at CAN000121 0043 (C-159).
Claimant’s Memorial, at para 251, citing
]

at CAN000121_0059 (C-159).
Claimant’s Memorial, at para 252, citing Nova Scotia Press Release, August 20, 2012 (C-183); Hearing on
the Merits and Damages, November 10, 2020, at 394:1-396:25.
Claimant’s Memorial, at para 253.
Claimant’s Memorial, at para 253.
Claimant’s Memorial, at para 254, referring to In re An Application by Pacific West Commercial
Corporation and Nova Scotia Power Inc., Notice of Application for Approval Of A Load Retention Rate,
NSUARB, April 27, 2012, at para 8 (C-164); Hearing on the Merits and Damages, October 18, 2021, at
29:3-7.
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2015, in comparison to what NPPH would have paid for the same period.**® Moreover, it
advances that GNS satisfied Mr. Stern’s specific demand that PHP would never have to pay for
any additional costs for renewable energy caused by PHP’s return to the grid** by passing
regulation to cover these additional costs.®**° The Claimant recalls that PHP needed the Biomass
Plant to run at 24% of its capacity to generate steam for the Mill.*** Accordingly, it alleges, “GNS

had to pick up the cost of the other 76 percent”.1342

Regarding the $40 million forgivable loan, the Claimant maintains that when the CRA denied
PHP’s proposed tax structure, “GNS sweetened the deal by converting the $40 million loan from
an | facility into a forgivable one”.*** Finally, it criticizes PHP’s ability to use NPPH’s
$1 billion in tax losses to offset gains on PWCC’s assets outside of Nova Scotia, which it describes
as “further evidence of a GNS awareness that its policies could have (and sometimes were
intended to have) extraterritorial effects”.*** The Claimant emphasizes that PWCC would not
have purchased the Mill without GNS granting each of PWCC’s requested benefits, to which
GNS acceded. 3%

iv.  Whether GNS should have let the Mill fail

The Claimant argues that GNS’s financial assistance to PWCC is all the more reprehensible

because the PHP Mill was a non-profitable company that should have been allowed to fail.

The Claimant argues that the Mill lost $50 million in the year before NPPH sought creditor

protection, with <y 2009, SJ in 2012, and [ from

January to August 2011.33% |n light of these numbers, the Claimant contends, “GNS’s

intervention in the SC paper commercial marketplace altered the competitive field and made PHP

1338
1339

1340
1341
1342
1343

1344

1345
1346

Claimant’s Reply Memorial, at para 162, referring to Claimant’s Memorial, at paras 118-120.

Claimant’s Memorial, at para 255, referring to PWCC Meeting Notes, Redacted PWCC LRT Application
NSPI (Avon) IR-1 Attachment 2, 2011-2012, at 91 (C-147).

Claimant’s Memorial, at para 255. See also Claimant’s Reply Memorial, at paras 166-167.

Claimant’s Memorial, at para 255.

Claimant’s Memorial, at para 255.

Claimant’s Memorial, at para 255; Hearing on the Merits and Damages, November 10, 2020, at 477:24-
478:480:2.

Claimant’s Memorial, at para 256, referring to Claimant’s Memorial, at paras 104-105. See also Claimant’s
Reply Memorial, at para 183; Hearing on the Merits and Damages, November 10, 2020, at 480:3-7.
Claimant’s Memorial, at paras 257-258.

Claimant’s Memorial, at para 259, referring to In re A Plan of Compromise or Arrangement of NewPage
Port Hawkesbury Corp., Affidavit of Thor E. Suther, September 6, 2011, at para 6 (C-112); | N N} R ENEE
at

CAN000004_0035 (C-163).
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the winner for reasons that inherently were not founded in competitive market principles”.®347 It
alleges that GNS acted with sectional prejudice by “subverting the competition of the SC paper
market in order to put its own sectional interests ahead of all others”.**® The Claimant contends
that governments can protect their own interests, but cannot intentionally inflict damage on

competitors beyond their borders.134

Having reviewed CCAA filings in search of instances in which a government offered enough
financial assistance to a company to convert it from a “dying business” to a “national champion”
using criteria developed by the Claimant based on the measures it considers governmental
assistance from GNS in this case,*° the Claimant reports that it found examples of the
government providing some level of assistance to companies in need, but did not find any other
example of what was done for PHP.**! The Claimant explains that the PHP Mill was unique
because GNS specifically provided what it needed, rather than offering a standard package for

which all companies were eligible.35?

To bolster its claim, the Claimant enlisted the assistance of EY to review publicly available
information in other CCAA cases starting in mid-2009 to determine whether there were other
instances of Canadian government assistance being provided to insolvent debtors who filed for
CCAA protection similar to that provided to PHP.**5® EY reviewed 174 CCAA cases from May
2009 to May 30, 2019, and found that among the cases surveyed, 117 had received no apparent
form of government assistance,®* and none of the remaining cases received assistance

comparable to what PHP received.!®® Based on this analysis, EY concluded:

the PHP case was unique in the context of other CCAA cases in that [...]
i) the stated goal of the government [...] was not only to assist in making
PHP competitive, but to help the mill become the lowest cost and most
competitive producer of supercalendered paper; and ii) the
comprehensiveness of government assistance: interim funding with

1347

1348

1349

1350

1351

1352

1353

1354

1355

Claimant’s Memorial, at para 271, referring to Expert Witness Report of Seth T. Kaplan, Ph.D., December
28, 2018, at para 50.

Claimant’s Memorial, at para 272.

Claimant’s Memorial, at para 272.

See Claimant’s Memorial, at para 276.

Claimant’s Memorial, at para 277; Hearing on the Merits and Damages, November 14, 2020, at 1080:25-
1081:7.

Hearing on the Merits and Damages, November 14, 2020, at 1120:6-1121:8; Claimant’s Pre-Hearing
Memorial, at para 21.

Claimant’s Reply Memorial, at para 188, referring to Expert Witness Statement of Ernst & Young Inc.,
December 6, 2019, at para 3; Hearing on the Merits and Damages, November 9, 2020, at 42:6-43:17.
Claimant’s Reply Memorial, at para 189, referring to Expert Witness Statement of Ernst & Young Inc.,
December 6, 2019, at para 47; Hearing on the Merits and Damages, November 11, 2020, at 554:11-20.
Claimant’s Reply Memorial, at para 189, referring to Expert Witness Statement of Ernst & Young Inc.,
December 6, 2019, at paras 49-50, 87; Hearing on the Merits and Damages, November 14, 2020, at 1114:2-
1116:21, 1340:19-1341:14.
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limited recourse while searching for a going concern buyer; forgivable
loans and grants for operations and mill improvements; and a favourable
reduction in electricity rates through regulatory changes, all to assist the
mill in obtaining a competitive advantage. 3%

At the 2020 Hearing, Mr. Morrison confirmed that he would reach the same conclusion about the

Assistance Measures even if the hot idle and transitional elements were removed. '3’

In light of its observations, the Claimant emphasizes, “PHP was elevated not by the nature of its
competitiveness in the market, but out of GNS’s own pleasure and prejudice for favoring one of
its own”.1%%¢ The Claimant argues that the Respondent “crossed the line” by making a bankrupt
company the lowest cost producer in the market through a diverse and extensive assistance
package, with the knowledge that this was at Resolute’s expense.***® This conduct, it concludes,

was egregious and continues to violate the minimum standard of treatment under Article 1105.13%

\2 Whether GNS’s conduct violated the principle of proportionality

Finally, the Claimant suggests that GNS’s actions violate the customary international law
principle of proportionality. In the Claimant’s view, the principle of proportionality “requires that
actions taken by the host state that adversely affect a foreign investment must be reasonable,
necessary, and not disproportionate in response to the state’s necessity”.2%! It relies on several

cases to support its position, such as RREEF v. Spain,*3? Occidental v. Ecuador,**3 PL Holdings

1356

1357
1358
1359

1360

1361
1362

1363

Claimant’s Reply Memorial, at para 189, referring to Expert Witness Statement of Ernst & Young Inc.,
December 6, 2019, at para 89; Hearing on the Merits and Damages, November 11, 2020, at 560:2-561:14;
November 14, 2020, at 1081:9-21; Hearing on the Merits and Damages, October 18, 2021, at 140:7-18.
Hearing on the Merits and Damages, November 11, 2020, at 604:13-605:7.

Claimant’s Memorial, at para 278.

Hearing on the Merits and Damages, November 9, 2020, at 90:2-18; November 14, 2020, at 1118:11-
1119:6, 1149:9-21.

Claimant’s Memorial, at para 279.

Claimant’s Reply Memorial, at para 197.

RREEF Infrastructure (G.P.) Ltd. & RREEF Pan-European Infrastructure Two Lux S.a.r.l. v. Kingdom of
Spain, ICSID Case No. ARB/13/30/, Decision on Responsibility and on the Principles of Quantum, at para
465 (CL-240).

Occidental Petroleum Corp. and Occidental Exploration and Production Company v. Republic of Ecuador
(11, ICSID Case No. ARB/06/11, Award, October 5, 2012, at para 471 (CL-225).
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v. Poland,**** Azurix v. Argentina,**®® Tecmed v. Mexico,*%¢ S.D. Myers,*3” and ADM. 1%

The Claimant recognizes that GNS’s first objective was to save local jobs and the forestry
industry, but it argues that the “$124 million” or more it spent on PWCC could have been spent
investing elsewhere, such as “manufacturing sectors that were not in secular decline”.**°
Informed by its experience with Bowater Mersey, the Claimant alleges that GNS’s determination
to keep the SC Paper industry alive by supporting PWCC’s ambition to revive the Mill made it
necessary to go “beyond what might have been reasonable and proportionate to accomplish the
first objective”.2¥"0 In this case, the Claimant submits that the means by which GNS chose to
support jobs and the forest industry was not reasonable, suggesting that there were “numerous
other ways to pursue those goals without discriminating against a small, finite number of
vulnerable companies”.*™* It adds that the disproportionality of GNS’s actions is compounded by
the fact that it was “fully aware” that its support to PWCC was “indispensable” yet it would harm

the Claimant.'372

vi.  Whether Resolute’s decision to shut down Bowater Mersey despite accepting
financial assistance from GNS affects its claim under Article 1105

The Claimant argues that its decision to shut down Bowater Mersey despite receiving financial
assistance from GNS has no bearing on whether Canada, through GNS, breached its obligation
under Article 1105.%"3 In other words, the Respondent cannot use the fact that it financially
supported Bowater Mersey to defend itself against a claim of unfair and inequitable treatment

against Resolute.

The Claimant contends that it was only a matter of time before Bowater Mersey would close

1364

1365

1366

1367

1368

1369

1370

1371

1372
1373

PL Holdings S.a.r.l. v. Republic of Poland, Arbitration Institute of the Stockholm Chamber of Commerce,
Partial Award, June 28, 2017, at para 354 (CL-235).

Azurix Corp. v. The Argentine Republic, ICSID Case No. ARB/01/12, Award, July 14, 2006, at paras 50,
63 (CL-233).

Técnicas Medioambientales Tecmed, S.A. v. United Mexican States, ICSID Case No. ARB(AF)/00/2, May
29, 2003, at paras 121-122.

S.D. Myers, Inc. v. Government of Canada, UNCITRAL, First Partial Award, November 13, 2000, at para
255 (RL-059).

Claimant’s Reply Memorial, at para 302, referring to Archer Daniels Midland Company and Tate & Lyle
Ingredients Americas, Inc. v. United Mexican States, ICSID Case No. ARB (AF)/04/5, Award, November
21, 2007, at paras 153, 158-159 (RL-092).

Claimant’s Reply Memorial, at paras 191-192.

Claimant’s Reply Memorial, at para 193.

Claimant’s Reply Memorial, at para 206.

Claimant’s Reply Memorial, at para 207.

Claimant’s Reply Memorial, at paras 318-340; Hearing on the Merits and Damages, October 18, 2021, at
141:14-18.
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because it was an old and inefficient newsprint mill.**"* Therefore, the Respondent cannot assert
that it accorded Bowater Mersey and PHP similar treatment in like circumstances.*3” It notes that
Mr. Duff Montgomerie confirmed at the 2020 Hearing that the objective behind GNS support
offered to Bowater Mersey was “to achieve a more orderly closure” rather than long term

success. 37

First, the Claimant points out that Bowater Mersey and the PHP Mill produced different grades
of paper, with Bowater Mersey producing newsprint rather than SC Paper.?¥’" It claims that
newsprint paper was and is still suffering from “an even steeper secular decline than SC
Paper”.137® According to the Claimant, Bowater Mersey suffered from additional impediments,
such as “the old age of the facility, high production costs, distance from markets, and sensitivity

to foreign currency fluctuations”, 3 which all guaranteed that the mill would eventually close. 38

Second, the Claimant contends that GNS was made aware of the declining state of the newsprint
industry through [ G . B It was also allegedly
cognizant of Bowater Mersey’s sensitivity to overseas currency fluctuations, a characteristic of
newsprint manufacturers like Resolute.’®®® According to the Claimant, GNS Premier Dexter
confirmed that GNS was aware of the difficulties Resolute was facing when he stated: “[T]hey’re
dealing with increased fibre costs, increased electricity costs, labour costs that are not consistent
with what they’re getting in other places. All of these things completely through the supply chain

are creating a problem for the mill”. 138

Third, the Claimant pleads that GNS took months to make Resolute an offer of financial assistance
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1376

1377

1378

1379
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1381

1382

1383

1384

Claimant’s Reply Memorial, at paras 320, 326; Hearing on the Merits and Damages, November 9, 2020, at
147:11-22; November 10, 2020, at 390:24-393:13; November 14, 2020, at 1109:10-17.

Claimant’s Reply Memorial, at para 318; Hearing on the Merits and Damages, November 9, 2020, at
147:11-22, November 14, 2020, at 1109:10-17.

Hearing on the Merits and Damages, November 14, 2020, at 1201:10-1203:10; Claimant’s Pre-Hearing
Memorial, at para 26.

Claimant’s Reply Memorial, at para 318; Hearing on the Merits and Damages, November 14, 2020, at
1124:5-20.

Claimant’s Reply Memorial, at para 320.

Claimant’s Reply Memorial, at para 320.

Claimant’s Reply Memorial, at para 320.

Claimant’s Reply Memorial, at para 321, referring to ||| | | |G

*(R-MG).
Claimant’s Reply Memorial, at para 322, referring to
ﬁm-lﬂ).

Claimant’s Reply Memorial, at para 323, referring to

(R-146).
Claimant’s Reply Memorial, at para 325, citing Nova Scotia Legislature House of Assembly Debates and
Proceedings, Third Session, November 2, 2011, at 3009 (C-123).
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once it learned that Resolute planned to permanently shut down Bowater Mersey.**® Resolute
had allegedly determined that its newsprint operations were no longer financially feasible in the
spring of 2011,%%8 and planned to announce the permanent closure of Bowater Mersey in August
2011.187 According to the Claimant, Bowater Mersey delayed announcing the closure at GNS’s
request, “so that GNS would have an opportunity to consider how the mill might remain open”.
Yet, the Claimant states that GNS took months to confirm financial support for Bowater Mersey,

with GNS and Resolute concluding an agreement on December 1, 2011.1388

To recall, the terms of the financial support for Bowater Mersey consisted of a $25 million loan,
$23.75 million (which Resolute needed to spend at Bowater Mersey) for the purchase of 25,000
acres of land, and a $1.5 million workforce training grant.**®® The Claimant takes issue with the
terms of the agreement, describing it not as an agreement that would keep Resolute in business in
Nova Scotia, but that would rather “return coveted land to the province”.?3% Its position is
informed by a statement by Mr. Duff Montgomerie, GNS’s former Deputy Minister of Natural
Resources, who stated that GNS made a “good deal” because the province paid approximately
$200 less per acre than it had in a similar purchase of land from Resolute in 2007,%*% and that the
value of the 25,000 acres it bought would be higher than the $900 per acre it paid.***? In the
Claimant’s opinion, the fact that the mill was idled four times during the period starting
immediately after the agreement was concluded in December 2011 until June 2012 is further
evidence that the financial assistance was insufficient to keep Bowater Mersey running for
long. 2% It also specifies that even if the loan and land purchase had been sufficient to sustain

Bowater Mersey’s full operations, it would only have enabled the mill to run for approximately

1385
1386

1387
1388

1389

1390

1391
1392

1393

Claimant’s Reply Memorial, at paras 326-329.

Claimant’s Reply Memorial, at para 326, referring to Witness Statement of Richard Garneau, December 6,
2019, at para 6.

Claimant’s Reply Memorial, at para 326, referring to Montgomerie Witness Statement, at para 9.
Claimant’s Reply Memorial, at paras 327-329, referring to Witness Statement of Duff Montgomerie, April
17,2019, at para 12;

(R-149); Witness Statement of Richard

Garneau, December 6, 2019, at para 11.
Claimant’s Reply Memorial at para 329, referring to

(R-149).
Claimant’s Reply Memorial, at para 330; Hearing on the Merits and Damages, November 10, 2020, at
328:4-23; November 14, 2020, at 1133:9-18.

Claimant’s Reply Memorial, at para 330.

Claimant’s Reply Memorial, at para 330, referring to Nova Scotia House of Assembly, Committee on
Public Accounts, October 3, 2012, at 7-9 (R-152).

Claimant’s Reply Memorial, at para 331, referring to Bridgewater, NS, Canada, News Release, “Breaking:
Shut Down at Bowater Mersey Extended”, January 6, 2012 (C-327); Bridgewater, NS, Canada, News
Release, “More Downtime Expected at Bowater Mersey”, April 25, 2012 (C-330).
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five more years, a timeframe to which Resolute did not commit.*3%

The Claimant also singles out GNS’s lack of assistance in obtaining a favorable LRR for Resolute,
in comparison to the help it allegedly offered PWCC in the same endeavour (including providing
a witness such as Mr. Todd Williams at the NSUARB hearing).**% It emphasizes that Resolute
obtained a three-year term LRR despite having requested an LRR for five years, whereas PWCC
obtained a seven-year term LRR at more favorable rates.**® The Claimant also recalls GNS’s
“additional rate support” amounting to a “$7 million per year benefit to PHP” between July 2013
and April 2016 as the result of the “must-run” Biomass Plant regulations, which it claims GNS

amended in PHP’s interest.'3%

Finally, the Claimant recalls that Resolute announced Bowater Mersey’s permanent closure in
June 2012, emphasizing that it had not spent GNS’s $25 million loan (which was later returned
to GNS) because “[w]e have not been able to identify a project within the assigned budget which
would help sustain [the mill] long term [...] especially considering today’s export market

conditions” . 13%

In essence, the Claimant contends that GNS did not do everything in its power to make Bowater

Mersey the lowest cost producer of newsprint, as it did with PHP.13%

vii.  Whether Resolute’s decision not to bid on the Mill affects its claim under
Article 1105

The Claimant pleads that its decision not to bid on the Mill does not diminish its claim of unfair

and inequitable treatment under Article 1105.1° The Claimant argues that the Respondent cannot

1394

1395

1396
1397

1398

1399
1400

Claimant’s Reply Memorial, at para 332, referring to Witness Statement of Duff Montgomerie, at paras 12-
13;

(R-149); In re An Application by NewPage Port
Hawkesbury Corp. and Bowater Mersey Paper Co., Redacted Bowater Mersey Responses to Information
Requests from the Avon Group, NSUARB, August 2, 2011, at 12 (R-144).
Claimant’s Reply Memorial, at para 335, referring to Claimant’s Reply Memorial, at paras 30-38, 54-67;
Hearing on the Merits and Damages, November 10, 2020, at 530:4-533:16; Claimant’s Pre-Hearing
Memorial, at para 27.
Claimant’s Reply Memorial, at paras 336-337.
Claimant’s Reply Memorial, at para 337; Hearing on the Merits and Damages, November 10, 2020, at
519:16-552:7.
Claimant’s Reply Memorial, at para 333, citing CBC, News Release, “Bowater mill postpones upgrades”,
June 14, 2012 (C-331). The Claimant also notes that GNS’s loan had been returned to the province. See

Claimant’s Reply Memorial, at para 333, referring to ||| R
|
I < -1/9).

Hearing on the Merits and Damages, November 10, 2020, at 417:24-419:5.
Claimant’s Reply Memorial, at para 341.
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use the fact that Resolute did not bid on the Mill as a defense to the Claimant’s Article 1105

arguments.
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Claimant’s Reply Memorial, at para 345.

Claimant’s Reply Memorial, at para 345.

Claimant’s Reply Memorial, at para 345. See Claimant’s Memorial, at
para 28, citing June 2, 2011, at RFP0004950 (C-108).
Claimant’s Reply Memorial, at para 345, referring to
June 2011, at RFP0005610 (C-107).
Claimant’s Reply Memorial, at para 346, referring to
, July 26, 2011 (C-315).
Claimant’s Reply Memorial, at para 346, referring to
2011, at RFP0004988 (C-109).

Claimant’s Reply Memorial, at para 347, citing Claimant’s Memorial, at para 29; || GcNIENzG
August 11, 2011, at RFP0004989 (C-109).

Claimant’s Reply Memorial, at para 348.

Claimant’s Reply Memorial, at para 348, referring to ||| G - oust
11, 2011, at RFP0004982 (C-109).

Claimant’s Reply Memorial, at para 348.

Claimant’s Reply Memorial, at para 348, citing Witness Statement of Richard Garneau, December 6, 2019,
at para 14.

August 11,
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Once the CCAA proceedings for the sale of the Mill were underway in September 2011, the
Claimant reports that Sanabe |||} | I o the Mill’s profitability and stated that the
EBITDA was a negative $12.0 million for the first six months of 2011.14*2 The Claimant further

details that |

1413 35 it lost $50 million in the

year prior its CCAA filing. 141

The Claimant recalls that despite Sanabe and the Monitor contacting 110 potentially interested

parties'*!® and publishing notices in local newspapers,*1® only 27 potential bidders decided to

partake in the process.*t” Moreover, it maintains that ||| G

418

I % 1t states that |GGG oy its own experience with Bowater Mersey. 142

424
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1414
1415
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1418
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Claimant’s Reply Memorial, at para 350, referring to Sanabe Confidential Information Memorandum for
Sale of Port Hawkesbury Mill, September 2011, at 39 (R-361).

Claimant’s Reply Memorial, at para 351.

Claimant’s Reply Memorial, at para 351, referring to Claimant’s Memorial, at para 26.

Claimant’s Reply Memorial, at para 352, referring to the Respondent’s Counter-Memorial, at para 75.
Claimant’s Reply Memorial, at para 352, referring to In re A Plan of Compromise or Arrangement of
NewPage Port Hawkesbury Corp., Second Report of the Monitor, October 3, 2011, at para 14 (C-120).
Claimant’s Reply Memorial, at para 352, referring to the Respondent’s Counter-Memorial, at para 76.
Claimant’s Reply Memorial, at para 353, referring to the Respondent’s Counter-Memorial, at para 87, citing
Sanabe Confidential Information Memorandum for Sale of Port Hawkesbury Mill, September 2011, at 47,
49 (R-361).

Claimant’s Reply Memorial, at para 356, referring to Claimant’s Reply Memorial, at para 353.

Claimant’s Reply Memorial, at paras 353, 356.

Claimant’s Reply Memorial, at para 357, referring to note 204, at RFP0011524 (C-119).

Claimant’s Reply Memorial, at para 357, referring to Claimant’s Reply Memorial, at paras 320-325.
Claimant’s Reply Memorial, at para 355, referring to

September 2011, at RFP0009571 (R-359).

Claimant’s Reply Memorial, at para 358.
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I e it exaggerates the importance of a “cherry-picked
statement” > (.
N -

The Claimant acknowledges that

& |

I Uity the Claimant conends, I

In addition to the argument on due diligence, the Claimant submits that it never expected GNS to

provide sufficient financial assistance to the successful bidder to make it “the lowest cost and
most competitive producer of super calendar [sic] paper”.*° It refutes the Respondent’s
proposition that Resolute’s failure to anticipate the measures!*** GNS would offer PWCC was a
business decision.’*3 The Claimant posits that nothing or no one indicated that GNS would
provide “anything close”*®® to the Assistance Measures PWCC received.'*** In the Claimant’s
opinion, its argument is supported by the fact that only one bidder ultimately manifested interest

in purchasing the Mill.14%

Moreover, the Claimant suggests that its own experience with GNS with respect to Bowater
Mersey informed its expectations of the scale of the assistance GNS would have provided
Resolute had it decided to bid on the Mill.**® For example, the Claimant submits ||| Gz
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Claimant’s Reply Memorial, at para 358.

Claimant’s Reply Memorial, at para 358, referring to the Respondent’s Counter-Memorial, at para 299,
citing | G St mber 26, 2011, at RFP0011526 (C-
119).

Claimant’s Reply Memorial, at para 358, referring to
September 2011, at RFP0009571 (R-359).
Claimant’s Reply Memorial, at para 358, citing
at RFP0011520 (C-119).
Claimant’s Reply Memorial, at para 358, citing Witness Statement of Richard Garneau, December 6, 2019,
at paras 16-17.

Claimant’s Reply Memorial, at para 359, referring to Nova Scotia Press Release, “Province Invests in Jobs,
Training and Renewing the Forestry Sector”, August 20, 2012 (C-183).

Claimant’s Reply Memorial, at para 359.

Claimant’s Reply Memorial, at para 359, citing the Respondent’s Counter-Memorial, at para 300.
Claimant’s Reply Memorial, at para 359.

Claimant’s Reply Memorial, at para 359.

Claimant’s Reply Memorial, at para 359.

Claimant’s Reply Memorial, at para 359.
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I I conirast,as the Claimant points out,

“once Bowater Mersey was no longer in play, however, GNS acted to ensure PWCC would
receive a much more favorable electricity rate, exclusively for PHP”.243 In sum, the Claimant

contends that Resolute had no reason to expect that GNS would provide adequate assistance to

Resolute if it were to purchase the Mill I
T T —
I - choice it was not willing to make”. 144

The Claimant suggests that the asymmetry between the assistance provided to Bowater Mersey
and the assistance PHP accepted contradicts Canada’s argument that the Claimant accepted GNS
assistance and therefore received fair and equitable treatment when compared to PHP. The
Claimant places particular emphasis on GNS’s alleged lack of assistance during Bowater
Mersey’s proceedings before the NSUARB for the approval of its electricity rate: “it did not make
a statement in support of an electricity rate, hire a consultant, present an expert witness, introduce
evidence, answer information requests, make representations to the NSUARB regarding
Government action, or enact legislation to ensure passage of an LRR”.2442 The Claimant reports
that the NSUARB only approved a three-year term, in contrast to PHP’s approved seven-year
term,#43 and that the rates were approximately $2-5/MWh higher than the rates it had initially
sought.'** These rates were also higher than what PHP obtained, and did not include additional
GNS support, like the “$7 million per year benefit PHP received from July 2013 — April 2016
through the ‘must-run’ Biomass Plant regulations that GNS instituted for PHP’s steam

requirements”.244 According to the Claimant, GNS claimed it passed these regulations to ensure
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Claimant’s Reply Memorial, at paras 360-361.

Claimant’s Reply Memorial, at para 362, referring to In re An Application by NewPage Port Hawkesbury
Corp. and Bowater Mersey Paper Co., Exhibit List, NSUARB, November 4, 2011 (C-320).

Claimant’s Reply Memorial, at para 362, referring to Claimant’s Reply Memorial, at paras 54-57.
Claimant’s Reply Memorial, at para 364.

Claimant’s Reply Memorial, at para 365, referring to Claimant’s Reply Memorial, fn. 204, at RFP0011524
(C-119).

Claimant’s Reply Memorial, at para 335, referring to In re An Application by NewPage Port Hawkesbury
Corp. and Bowater Mersey Paper Co., Exhibit List, NSUARB, November 4, 2011 (C-320).

Claimant’s Reply Memorial, referring to Claimant’s Memorial, at paras 118-120.

Claimant’s Reply Memorial, at para 336. See also In re An Application by NewPage Port Hawkesbury
Corp. and Bowater Mersey Paper Co., Application, NSUARB, June 22, 2011, at 2 (C-314).

Claimant’s Reply Memorial, at para 337, referring to Claimant’s Memorial, at paras 121-126.
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PHP “receive[d] the full benefit of the proposed arrangement it reached with” NSPI.144

Beyond the LRR, the Claimant reiterates that the assistance GNS provided to Resolute was not
intended — neither by GNS nor by Resolute — to keep Bowater Mersey open very long.* It
highlights that “[d]espite its attempt to reduce costs at the mill, Bowater Mersey was not the low
cost — nor even a low cost — Resolute newsprint mill”.2*# |t maintains that GNS’s offer of
assistance was not sufficient to make Bowater Mersey competitive, nor to transform it into a
“national champion”.1#4° Bowater Mersey’s per ton costs remained higher than production costs

at Resolute’s other mills despite GNS’s loan and land purchase.4%°

Lastly, the Claimant states that the agreement between GNS and Resolute for the sale of Bowater
Mersey benefited GNS.2%! It sold Bowater Mersey’s shares to the province for $1.00, recalling
the terms of the sale as follows:

555,000 acres of land that an independent evaluator appraised at $117.7

million;

An onsite biomass generation station known as Brooklyn Power Corp.
that GNS resold to NSPI’s parent (Emera) for $25 million;

e
|
I

The mill itself, which was valued at $5 million;

Cash for equipment, inventory, and accounts receivable owned by the
mill. 1452

For its part, GNS took on: (i) pension and severance liabilities and (ii) an intracompany loan
Resolute had made to Bowater Mersey.#® Overall, the Claimant calculates that GNS received
assets worth approximately $150.4 million and assumed liabilities worth $136.4 million, which

resulted in a net gain of approximately $14 million to the province.#%
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Claimant’s Reply Memorial, at para 337, citing In re An Application by Pacific West Commercial
Corporation and Nova Scotia Power Inc., Government of Nova Scotia Letter Regarding PWCC Load
Retention Tariff Hearing, NSUARB, July 20, 2012 at 1 (C-179).

Claimant’s Reply Memorial, at para 339.

Claimant’s Reply Memorial, at para 338 [Claimant’s emphasis].

Claimant’s Reply Memorial, at para 339.

Claimant’s Reply Memorial, at para 338, referring to Resolute Forest Products Inc. Second Quarter 2012
Earning Call, August 1, 2012, at 11 (C-335).

Claimant’s Reply Memorial, at para 340.

Claimant’s Reply Memorial, at para 340, referring to Nova Scotia Premier’s Office, News Release,
“Province Takes Crucial Step to Build Forestry of Future”, December 10, 2012 (R-155).

Claimant’s Reply Memorial, at para 340.

Claimant’s Reply Memorial, at para 340. The Claimant specifies that “GNS’s original analysis stated that
it netted $14 million. However, Resolute repaid GNS nearly ||} EEEEE 2~ audit of the intercompany
loan between Resolute and Bowater Mersey”. See

Il November 12, 2013 (C-356).
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3. The Respondent’s Arguments
(a) The Applicable Standard under Article 1105

The Respondent agrees with the Claimant’s reliance on the FTC’s Note of Interpretation, which,
to recall, provides that Article 1105 prescribes the customary international law minimum standard
of treatment of aliens as the applicable standard.'*® NAFTA Article 1131(2) and NAFTA

tribunals alike acknowledge the binding nature of the FTC Note. 4%

Furthermore, the Respondent highlights that the FTC Note specifies that Article 1105(1) does not
create an open-ended obligation but rather “a minimum standard of treatment for investors as
determined by the rules of customary international law”,**" which the Claimant does not

dispute. 148

To establish a rule of customary international law, the Respondent underlines that State practice
and opinio juris (an understanding that such practice is required by law) are both required.4*

Lastly, it adds that the party who bears the burden of proving a norm of customary international

1455

1456

1457

1458
1459

Respondent’s Counter-Memorial, at para 281, citing NAFTA Free Trade Commission, “Notes of
Interpretation of Certain Chapter Eleven Provisions”, July 31, 2001 (RL-001); Respondent’s Pre-Hearing
Memorial, at para 24.

Respondent’s Counter-Memorial, at para 282, referring to Glamis Gold Ltd. v. United States of America,
UNCITRAL, Award, June 8, 2009, at para 599 (CL-025); International Thunderbird Gaming Corp. v.
United Mexican States, UNCITRAL, Award, January 26, 2006, at para 192 (CL-131); Methanex Corp. v.
United States of America, UNCITRAL, Final Award, August 3, 2005, Part IV — Chapter C, at 9-10 (RL-
054); Mondev International Ltd. v. United States of America, ICSID Case No. ARB(AF)/99/2, Award,
October 11, 2002, at paras 100-101 (RL-092); The Loewen Group Inc. and Raymond L. Loewen v. United
States of America, ICSID Case No. ARB/98/3, Award on Merits, June 26, 2003 at para 126 (RL-057);
Waste Management Inc. v. United Mexican States, ICSID Case No. ARB(AF)/00/3, Award, April 30, 2004,
at paras 90-97 (CL-016); Cargill, Inc. v. United Mexican States, ICSID Case No. ARB(AF)/05/2, Award,
September 18, 2009, at paras 135, 267-268 (RL-050); ADF Group Inc. v. United States of America, ICSID
Case No. ARB(AF)/00/1, Award, January 9, 2003, at para 176 (CL-130); Eli Lilly and Company v.
Government of Canada, UNCITRAL, Final Award, March 16, 2017, at paras 105-106 (RL-169); Mesa
Power Group LLC v. Government of Canada, UNCITRAL, Award, March 24, 2016, at paras 478-480 (RL-
052).

Respondent’s Counter-Memorial, para 283, referring to Mondev International Ltd. v. United States of
America, ICSID Case No. ARB(AF)/99/2, Award, October 11, 2002, at para 120 (RL-092); Cargill, Inc.
v. United Mexican States, ICSID Case No. ARB(AF)/05/2, Award, September 18, 2009, at para 268 (RL-
050); Chemtura Corp. v. Government of Canada, UNCITRAL, Award, August 2, 2010, at para 121 (CL-
026); Mobil Investments Canada Inc. and Murphy Oil Company v. Government of Canada, ICSID Case
No. ARB(AF)/07/04, Decision on Liability and Principles of Quantum, May 22, 2012, at para 153 (RL-
170).

Respondent’s Counter-Memorial, at para 284.

Respondent’s Counter-Memorial, at para 283, referring to Case Concerning Military and Paramilitary
Activities in and against Nicaragua (Nicaragua v. United States of America), Judgment, June 27, 1986, ICJ
Reports 1986, at para 207 (RL-114); Hearing on the Merits and Damages, November 9, 2020, at 212:24-
213:12.
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law is the one alleging its existence.'#® The Respondent considers inapposite the Claimant’s
reliance on the VCLT for its broad interpretation of Article 1105, and points to the latter’s lack
of reference to State practice and opinio juris for its proposed standard.#* It argues that “[p]aying
lip service to the legal rule in Article 1105(1) is insufficient: Resolute must establish that the
measures of the GNS violate the norms of customary international law that have been created by

a consistent practice of States”.1462

Contrary to the Claimant’s position, 4¢3 the Respondent advances that the threshold for a violation
of the minimum standard of treatment under customary international law requires “an act that is
sufficiently egregious and shocking — a gross denial of justice, manifest arbitrariness, a complete
lack of due process, evident discrimination, or a manifest lack of reasons — so as to fall below
accepted international standards”.464 The Respondent references the tribunal in Cargill which
stated that “[i]f the conduct of the government toward the investment amounts to gross
misconduct, manifest injustice, or, in the classic words of the Neer claim, bad faith or the willful
neglect of duty, [...] then such conduct will be a violation of the customary obligation of fair and

equitable treatment”.*® The Respondent suggests that the Claimant has accepted this

1460

1461

1462
1463
1464

1465

Respondent’s Counter-Memorial, at para 283, referring to Case Concerning Rights of Nationals of the
United States of America in Morocco (France v. United States of America), Judgment, August 27, 1952,
ICJ Reports 1952, 176, at 200, citing Colombian-Peruvian Asylum Case, Judgment, November 20, 1950,
ICJ Reports 1950, 266, at 276 (RL-171); ADF Group Inc. v. United States of America, ICSID Case No.
ARB(AF)/00/1, Award, January 9, 2003, at para 176,185 (CL-130); United Parcel Service of America Inc.
v. Government of Canada, ICSID Case No. UNCT/02/1, Award on Jurisdiction, November 22, 2002, at
para 84 (RL-172).

Respondent’s Counter-Memorial, at para 284, referring to Claimant’s Memorial, at paras 235-236. The
Respondent adds that “[i]nterpreting ‘fair and equitable treatment” in Article 1105(1) as if it were an
autonomous standard of treatment is not appropriate in the NAFTA context where the FTC firmly
established that customary international law is the standard to be applied. This is now beyond debate in
light of the position of the NAFTA Parties and NAFTA tribunal decisions. See Glamis Gold Ltd. v. United
States of America, UNCITRAL, Award, June 8, 2009, at para 608 (CL-025); Cargill, Inc. v. United
Mexican States, ICSID Case No. ARB(AF)/05/2, Award, September 18, 2009, at para 276 (RL-050) [...]".
See Respondent’s Counter-Memorial, at fn. 583.

Respondent’s Counter-Memorial, at para 284.

Claimant’s Memorial, at para 239.

Respondent’s Counter-Memorial, at para 285, citing Glamis Gold Ltd. v. United States of America,
UNCITRAL, Award, June 8, 2009, at para 627 (CL-025); Eli Lilly and Company v. Government of Canada,
UNCITRAL, Final Award, March 16, 2017, at para 222 (RL-169); Spence International Investments, LLC,
Berkowitz, et al. v. Republic of Costa Rica, UNCITRAL, Interim Award, October 25, 2016, at para 282
(RL-028); Waste Management Inc. v. United Mexican States, ICSID Case No. ARB(AF)/00/3, Award,
April 30, 2004, at para 98 (CL-016); Mobil Investments Canada Inc. and Murphy Oil Company v. Canada,
ICSID Case No. ARB(AF)/07/04, Decision on Liability and Principles of Quantum, May 22, 2012, at para
152 (RL-170); International Thunderbird Gaming Corp. v. United Mexican States, UNCITRAL, Award,
January 26, 2006, at paras 194, 197 (CL-131). See also Respondent’s Rejoinder Memorial, at paras 122,
124; Hearing on the Merits and Damages, November 9, 2020, at 212:4-15; Hearing on the Merits and
Damages, October 18, 2021, at 207:11-21.

Respondent’s Counter-Memorial, at para 286, citing Cargill, Inc. v. United Mexican States, ICSID Case
No. ARB(AF)/05/2, Award, September 18, 2009, at para 286 (RL-050).
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standard.'*®® The Respondent adds that the Claimant’s own reliance on Cargill**¢’ is mistaken
because the impugned measures in that case were expressly intended by Mexico to damage the
claimants’ investments “to the greatest extent possible”, 2468 whereas it claims there is no evidence
in this case to suggest that GNS expressly intended to impair Resolute’s investment.4®® The
Respondent argues that the Claimant conceded at the jurisdictional hearing that it was “not saying
necessarily that Nova Scotia had in mind to support Port Hawkesbury because it wanted to impact
Resolute as a foreign investor only [...] We just happened to be the only foreign participant with
an investment in Canada, so we qualified for protection under NAFTA”.247° As a result, it argues
that this “admission” dismisses any contention that Canada breached the customary international

law minimum standard of treatment.*4*

The Respondent also disagrees with the relevance of Merrill & Ring and Bilcon cited by the
Claimant,#’2 suggesting that in Merrill & Ring, the tribunal was split on how to define the
minimum standard of treatment in customary international law, and ultimately dismissed the
claimant’s Article 1105 claims,#”® while the Bilcon tribunal approved the standard of treatment
in Waste Management 11,2474 which stood for the standard of egregious conduct to establish a

claim under Article 1105.147

The Respondent notes that Resolute fails to explain the legal significance in international law of
the terms it uses to describe GNS’s conduct'#’® and their relevance to the facts of the case.*”” For
example, it contends that the term “arbitrary”!*® is inapplicable to GNS’s actions because
“[a]rbitrariness is not so much something opposed to a rule of law, as something opposed to the

rule of law. [...] It is wilful disregard of due process of law, an act which shocks, or at least

1466
1467
1468

1469
1470
1471
1472
1473

1474

1475

1476

1477
1478

Respondent’s Counter-Memorial, at para 286, referring to Claimant’s Memorial, at para 241.
Respondent’s Counter-Memorial, at para 295, referring to Claimant’s Memorial, at para 242.
Respondent’s Counter-Memorial, at para 295, referring to Cargill, Inc. v. United Mexican States, ICSID
Case No. ARB(AF)/05/2, Award, September 18, 2009, at para 298 (RL-050).

Respondent’s Counter-Memorial, at para 295.

Respondent’s Counter-Memorial, at para 295, citing Hearing on Jurisdiction, August 15, 2017, at 350-351.
Respondent’s Counter-Memorial, at para 295.

Claimant’s Memorial, at para 238.

Respondent’s Rejoinder Memorial, at para 126, referring to Merrill & Ring Forestry L.P. v. Government of
Canada, UNCITRAL, Award, March 31, 2010, at paras 219-246, 256-266 (RL-060).

Respondent’s Rejoinder Memorial, at para 126, referring to Bilcon v. Government of Canada, UNCITRAL,
Award on Jurisdiction and Liability, March 17, 2015, at paras 442-443 (RL-025); Bilcon v. Government of
Canada, PCA Case No. 2009-04, Dissenting Opinion of Professor Donald McRae, March 10, 2015, at para
32 (RL-212).

Respondent’s Rejoinder Memorial, at para 126, referring to Waste Management Inc. v. United Mexican
States, ICSID Case No. ARB(AF)/00/3, Award, April 30, 2004, at para 98 (CL-016).

Respondent’s Counter-Memorial, at para 293, referring to Claimant’s Memorial, at paras 249, 263, 265,
270, 272.

Respondent’s Counter-Memorial, at para 294.

Respondent’s Counter-Memorial, at para 294, referring to Claimant’s Memorial, at para 241.
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surprises, a sense of judicial propriety”.1#’® The Respondent argues that the Claimant makes no
effort to demonstrate that GNS’s actions were arbitrary.'#®® According to the Respondent, the
term “sectional prejudice”'*®! relates to discriminatory behavior against a foreign litigant in the
national courts of the host State,#8? which is not an issue here. The Respondent notes that two
Canadian SC Paper producers were also impacted by the Mill’s reopening, which shows that
Resolute’s foreign nationality was not a factor in GNS’s decision making.*¢® Finally, in response
to the Claimant’s use of the term “parochial self-interest”1%* when describing GNS’s behaviour,
the Respondent reports that the Claimant has not cited any authority to support its underlying
claim that the minimum standard of treatment of aliens in customary international law “requires
a sub-national government to put the interests of foreign investors located in a different province

or state above those of the investors located on its territory”. 148

Furthermore, the Respondent advances that under customary international law, a State is not
precluded from favoring its own investors over foreign investors.*® According to the
Respondent, this position was endorsed by the Grand River,*8” Methanex,*® and Mercer4°

tribunals.

It also suggests that all three NAFTA parties agree that Article 1105(1) does not prohibit less
favorable treatment between domestic and foreign investors.?*%° The Respondent makes the case

for this *“favoritism” by contrasting Article 1102, which prohibits nationality-based

1479

1480

1481
1482

1483

1484

1485

1486

1487

1488

1489

1490

Respondent’s Counter-Memorial, at para 294, citing Case Concerning Elettronica Sicula S.p.A. (ELSI)
(United States of America v. Italy), Judgment, July 20, 1989, ICJ Reports 1989, 15, at para 128 (RL-178).
Respondent’s Rejoinder Memorial, at para 127.

Respondent’s Counter-Memorial, at para 294, referring to Claimant’s Memorial, at para 249.
Respondent’s Counter-Memorial, at para 294, referring to The Loewen Group Inc. and Raymond L. Loewen
v. United States of America, ICSID Case No. ARB/98/3, Award on Merits, June 26, 2003, at para 123 (RL-
057).

Respondent’s Rejoinder Memorial, at para 127.

Respondent’s Rejoinder Memorial, at para 151, citing Claimant’s Reply Memorial, at para 123.
Respondent’s Rejoinder Memorial, at paras 151-152.

Respondent’s Counter-Memorial, at para 288; Hearing on the Merits and Damages, November 9, 2020, at
214:12-16; Hearing on the Merits and Damages, October 18, 2021, at 208:21-25.

Respondent’s Counter-Memorial, at para 288, citing Grand River Enterprises Six Nations, Ltd., et al. v.
United States of America, UNCITRAL, Award, January 12, 2011, at para 209 (RL-019).

Respondent’s Counter-Memorial, at para 288, citing Methanex Corp. v. United States of America,
UNCITRAL, Final Award, August 3, 2005, Part IV — Chapter, at 7, para 14 (RL-054). See also Glamis
Gold Ltd. v. United States of America, UNCITRAL, Award, June 8, 2009, at fn. 1087 (CL-025).
Respondent’s Counter-Memorial, at para 288, citing Mercer International Inc. v. Government of Canada,
ICSID Case No. ARB(AF)/12/3, Award, March 6, 2018, at para 7.60 (RL-122).

Respondent’s Counter-Memorial, at para 288, referring to Mercer International Inc. v. Government of
Canada, ICSID Case No. ARB(AF)/12/3, Submission of the United States of America, May 8, 2015, at
paras 21-23 (RL-040); Mercer International Inc. v. Government of Canada, ICSID Case No.
ARB(AF)/12/3, Submission of Mexico, May 8, 2015, at para 20 (RL-162); Mercer International Inc. v.
Government of Canada, ICSID Case No. ARB(AF)/12/3; Government of Canada Reply to 1128
Submissions, June 12, 2015, at paras 43-46 (RL-176); Respondent’s Pre-Hearing Memorial, at para 27.

202



674.

675.

676.

Public Version
Resolute v Canada
Final Award

discrimination, to Article 1108(7)(a) and (b), which allows favoritism of domestic investors with

respect to procurement and subsidies or grants,#*! even when they are in like circumstances.4%2

The Respondent clarifies that it does not argue that Article 1108(7) is a blanket exclusion from
the minimum standard of treatment.*% The Respondent refers to the findings of the Mercer
tribunal, which stated that a claimant cannot avoid Article 1108(7) exceptions “simply by
advancing the same discrimination claims as a breach of the minimum standard of treatment in
NAFTA Article 1105(1)”.%%°* In the Respondent’s view, the Mercer tribunal “confirmed that there
is no basis to complain under Article 1105(1) that nationals were treated more favorably than a
foreign investor when it comes to a procurement exercise”.!*®® Against this backdrop, the
Respondent argues that the Claimant has failed to explain how subsidies or grants provided to a
domestic investor, but not to a foreign investor, are permitted under Article 1102, but prohibited

under customary international law and Article 1105(1).14%

The Respondent further submits that the Claimant has not met its burden of demonstrating
substantial State practice and opinio juris with respect to the crystallization of the customary
international law rules that domestic and foreign investors are to be treated equally regarding
procurement, subsidies and grants, nor has it provided any international legal precedent or other
subsidiary source of international law that supports its position.**" It argues that this failure is

fatal to the Claimant’s Article 1105 claim.%

The Respondent’s position is summarized as follows:

[ITn the absence of a rule of customary international law that requires
equal treatment between foreign and domestic investors for procurement,
subsidies and grants, the starting point for this Tribunal must be that it
was perfectly consistent with Article 1105(1) for the GNS to provide
subsidies and grants exclusively to PWCC for the Port Hawkesbury mill

1491

1492

1493

1494

1495

1496
1497

1498

Respondent’s Counter-Memorial, at para 298. The Respondent reproduces Article 1108(7) in its entirety,
which states that “Articles 1102, 1103 and 1107 do not apply to (a) procurement by a Party or a state
enterprise; or (b) subsidies or grants provided by a Party or a state enterprise, including government-
supported loans, guarantees and insurance”.

Respondent’s Rejoinder Memorial, at para 128, referring NAFTA Articles 1102 and 1108(7)(b). See also
Agreement between Canada, the United States of America, the United Mexican States, signed November
30, 2018, Article 14.12(5) [Respondent’s emphasis] (RL-211).

Respondent’s Rejoinder Memorial, at para 128.

Respondent’s Counter-Memorial, at para 289, citing Mercer International Inc. v. Government of Canada,
ICSID Case No. ARB(AF)/12/3, Award, March 6, 2018, at para 7.61 (RL-122).

Respondent’s Counter-Memorial, at para 289, referring to Mercer International Inc. v. Government of
Canada, ICSID Case No. ARB(AF)/12/3, Award, March 6, 2018,, at para 7.61 (RL-122).

Respondent’s Counter-Memorial, at para 289.

Respondent’s Counter-Memorial, at para 290, referring to Article 38(1)(d) of the Statute of the International
Court of Justice (RL-177).

Respondent’s Rejoinder Memorial, at para 120, referring to Cargill, Inc. v. United Mexican States, ICSID
Case No. ARB(AF)/05/2, Award, September 18, 2009, at para 273 (RL-050).
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and not to give anything to Resolute for its three SC paper mills in
Québec.14%

The Respondent emphasizes that Resolute’s only recourse to support its Article 1105(1) claim is
to demonstrate that GNS’s financial assistance measures were “sufficiently egregious and
shocking —a gross denial of justice, manifest arbitrariness, a complete lack of due process, evident
discrimination, or a manifest lack of reasons — so as to fall below accepted international
standards”.**® As is shown below, the Respondent argues that the Claimant does not meet this

burden.

(b) Whether Canada Breached its Obligation under Article 1105

In the Respondent’s opinion, Canada did not violate Article 1105 because GNS’s conduct did not

breach the minimum standard of treatment under customary international law. %%

In the Respondent’s view, the crux of the Claimant’s complaint is the nature of the financial
assistance package offered to PHP and its principle that failing companies should be left to fail. 152

These arguments, in the Respondent’s view, have no basis in international law.% The

Respondent highlights that

i. Whether GNS’s conduct merits deference

The Respondent submits that under international law, States’ policy decisions within their own
territories are owed deference.*5® According to the Respondent, the Mercer tribunal accepted that

“as a general legal principle, in the absence of bad faith, a measure of deference is owed to a

1499
1500
1501
1502
1503
1504

1505

Respondent’s Counter-Memorial, at para 292.

Respondent’s Counter-Memorial, at para 292.

Respondent’s Counter-Memorial, at para 293.

Respondent’s Counter-Memorial, at para 296.

Respondent’s Counter-Memorial, at para 296.

Hearing on the Merits and Damages, November 14, 2020, at 1288:19-21; Hearing on the Merits and
Damages, October 18, 2021, at 186:19-187:8.

Respondent’s Counter-Memorial, at para 287, referring to S.D. Myers, Inc. v. Government of Canada,
UNCITRAL, First Partial Award, November 13, 2000, at paras 261-263 (RL-059); Glamis Gold Ltd. v.
United States of America, UNCITRAL, Award, June 8, 2009, at para 762 (CL-025); Chemtura Corp. v.
Government of Canada, UNCITRAL, Award, August 2, 2010, at para 123 (CL-026); Gemplus, S.A., et al.
v. Mexico, ICSID Case No. ARB(AF)/04/3 and ARB(AF)/04/4, Award, June 16, 2010, at paras 6-26 (RL-
173); Electrabel S.A. v. Republic of Hungary, ICSID Case No. ARB/07/19, Award, November 25, 2015, at
para 181 (RL-113); Hearing on the Merits and Damages, November 9, 2020, at 195:16-24; Respondent’s
Pre-Hearing Memorial, at paras 25-26.
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State’s regulatory policies”.*% In this case, the Respondent urges the Tribunal to consider the
factors leading GNS to offer PWCC assistance, such as the fact that GNS also provided Resolute
assistance for Bowater Mersey to become “a low-cost mill”, that Resolute was invited to bid on
the Mill, that PWCC presented innovative and cost-friendly solutions for the Mill (and that its
Canadian nationality was a “coincidence”), and the possible “devastating” impacts of the Mill’s
closure on the provincial economy.®®” Borrowing words from the Electrabel tribunal, the
Respondent suggests that “the host State is not required to elevate unconditionally the interests of
the foreign investor above all other considerations in every circumstance”.®® Neither may the
Claimant substitute the Tribunal’s objective assessment of the reasonableness of GNS’s conduct
for its own “subjective beliefs as to what would have been the ‘better’ decision when faced with

the choice of letting Port Hawkesbury close or giving it a chance to re-enter the market” 150

Contrary to the Claimant’s argument that GNS’s actions went beyond the needs of policy goals,
the Respondent contends that GNS acted on the basis of rational and legitimate policy goals.
The Respondent recalls that NPPH, not GNS, initiated the CCAA proceedings to “preserve the
greatest benefit and value for its creditors, employees, and other stakeholders and for the local
community as a whole”.*!! |t reiterates that GNS did not guarantee that it would provide financial
assistance to the successful bidder,*5!? but all potential purchasers knew that GNS was willing to
be constructive in providing support to the Mill.5** When GNS decided to offer support to PWCC
for the Mill, it sought to prevent a serious impact on the Nova Scotia economy:*%** 1000 people

were directly employed through the Mill’s operation at the time it went into creditor protection, '

1506

1507
1508

1509
1510

1511

1512

1513

1514
1515

Respondent’s Counter-Memorial, at para 287, citing Mercer International Inc. v. Government of Canada,
ICSID Case No. ARB(AF)/12/3, Award, March 6, 2018, at paras 7.42, 7.33 (RL-122); Philip Morris
Brands Sarl et al. v. Oriental Republic of Uruguay, ICSID Case No. ARB/10/7, Award, July 8, 2016, at
para 418 (RL-174); Hearing on the Merits and Damages, November 9, 2020, at 216:18-217:3.
Respondent’s Rejoinder Memorial, at para 129.

Respondent’s Rejoinder Memorial, at para 130, citing Electrabel S.A. v. Republic of Hungary, ICSID Case
No. ARB/07/19, Award, November 25, 2015, at para 165 (CL-230).

Respondent’s Rejoinder Memorial, at para 132.

Respondent’s Counter-Memorial, at para 304; Respondent’s Rejoinder Memorial, at para 153; Hearing on
the Merits and Damages, October 18, 2021, at 210:17-20.

Respondent’s Counter-Memorial, at para 305, citing In re A Plan of Compromise or Arrangement of
NewPage Port Hawkesbury Corp., Affidavit of Thor E. Suther, September 6, 2011, at paras 8, 89-92, 104
(C-112).

Respondent’s Counter-Memorial, at para 305, referring to Witness Statement of Duff Montgomerie, April
17, 2019, at paras 8, 22.

Respondent’s Counter-Memorial, at para 305, referring to

June 2011, at 50 (C-107); NewPage Port Hawkesbury Mill Confidential
Information Memorandum, September 2011, at 50 (R-361).

Respondent’s Rejoinder Memorial, at paras 153-154.

Respondent’s Counter-Memorial, at para 305, referring to In re A Plan of Compromise or Arrangement of
NewPage Port Hawkesbury Corp., Affidavit of Thor E. Suther, September 6, 2011, at para 45 (C-112).
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and a total shutdown of the Mill would have impacted the province’s GDP immediately.5® The
Respondent alleges that by [Jjij the Mill’s closure could have reduced Nova Scotia’s nominal
GDP by " 't also states that the Mill’s shutdown would have had “negative spin-off

effects for the entire forest sector”.158

The Respondent also notes that the liquidation of NPPH would have jeopardized GNS’s
environmental objectives, if it had resulted in the sale of the land and the transfer of its pre-existing
Crown land license to a third party with no interest in conservation and responsible forest
practices.’®® According to the Respondent, a purchase of land from NPPH ensured that GNS
would be able to “meet its conservation targets, implement its Natural Resources Strategy and
engage with the Mi’kmaq First Nations on land issues”.*®% It also highlights that the FULA served
the province’s Natural Resources Strategy and renewable energy targets,>2! and that the Outreach

Agreement enabled PHP to undertake environmental work and research on behalf of GNS.1°2?

Next, the Respondent submits that GNS sought to support the continued operation of the Mill’s
SC Paper machine, as it was “a unique asset in North America given its efficiency and the fact
that it was relatively new”.** The Respondent notes that GNS was justified ||| Gz

1524

Additionally, the Respondent mentions that without the Mill, NSPI’s ratepayers would have been
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1519
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1521

1522
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Respondent’s Counter-Memorial, at para 306. See also Respondent’s Rejoinder Memorial, at para 153.
Respondent’s Counter-Memorial, at para 306, referring to

I (<-150). Seo also

I - L57); I

I (-145); I
(C-158).

Respondent’s Counter-Memorial, at para 306, referring to Witness Statement of Julie Towers, April 17,
2019, at para 18.

Respondent’s Counter-Memorial, at para 307.

Respondent’s Counter-Memorial, at para 307, referring to Witness Statement of Julie Towers, April 17,

Respondent’s Counter-Memorial, at para 307, referring to Witness Statement of Julie Towers, April 17,
2019, at paras 31-34.

Respondent’s Counter-Memorial, at para 307, referring to Witness Statement of Julie Towers, April 17,
2019, at paras 38-39.

Respondent’s Counter-Memorial, at para 308, referring to Expert Report of Péyry, April 16, 2019, at 57.
Respondent’s Counter-Memorial, at para 308, referring to

(C-163); Expert Witness Report of
Peter Steger, April 17, 2019, at 109.
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left “without the benefits of NSPI’s largest customer contributing to its fixed costs”.5%° The
Respondent notes that Resolute argued the same during its own proceedings before the NSUARB
in 2011,2¢ stating that “the public interest is far better served if [NPPH and Bowater Mersey]
can remain in operation”.?®?” The Respondent specifies that although GNS could not dictate the
outcome of negotiations between NSPI and PWCC nor instruct that the NSUARB approve the
proposed LRR, “the fact that their deal did meet the legal requirements to qualify for a LRT was

a net positive outcome”. 1528

Lastly, the Respondent highlights that the Court also affirmed that PWCC’s plan for the Mill was
in the public interest, because it was “fair and reasonable” and “greater benefit will be derived
from the continued operation of [the] business that would result from the forced liquidation of the

Company’s assets”.152°

ii. Whether GNS knew that the Assistance Measures could cause Resolute harm

The Respondent takes issue with the claim that GNS knew of the likely harm caused to Resolute

by PHP’s re-entry on the market.15%

First, the Respondent sets out the context in which ||| NG
|

1525
1526

1527

1528

1529

1530

Respondent’s Counter-Memorial, at para 309.

Respondent’s Rejoinder Memorial, at para 155, referring to In re An Application by NewPage Port
Hawkesbury Corp. and Bowater Mersey Paper Co., Letter re: Proposed Amendments to Nova Scotia Power
Inc.’s Load Retention Tariff, June 6, 2011 (R-162); In re An Application by NewPage Port Hawkesbury
Corp. and Bowater Mersey Paper Co., Pre-Filed Evidence of NewPage Port Hawkesbury, NSUARB, June
22, 2011 (R-165); In re An Application by NewPage-Port Hawkesbury Corp. and Bowater Mersey Paper
Co., Pre-Filed Evidence of Bowater Mersey Paper Company Limited, NSUARB, June 22, 2011 (R-166);
In re An Application by NewPage Port Hawkesbury Corp. and Bowater Mersey Paper Co., NSUARB
Order, December 21, 2011 (R-164); In re An Application by NewPage Port Hawkesbury Corp. and Bowater
Mersey Paper Co., Direct Evidence and Exhibits of Dr. Alan Rosenberg, M04175 NPB-3, June 22, 2011,
at 3:11-15 (R-383); Opening Statement of Alan Rosenberg, at 1 (R-429).

Respondent’s Rejoinder Memorial, at para 155, citing In re An Application by NewPage Port Hawkesbury
Corp. and Bowater Mersey Paper Co., M04175, Closing Submissions of NewPage Port Hawkesbury Corp.
and Bowater Mersey Company Limited, November 9, 2011, at 68 (R-319); In re An Application by
NewPage Port Hawkesbury Corp. and Bowater Mersey Paper Co., Opening Statement of Bowater Mersey
Paper Company Ltd., M04175 NPB-53, October 24, 2011, at 4 (R-318); In re An Application by NewPage
Port Hawkesbury Corp. and Bowater Mersey Paper Co., NSUARB Decision, November 29, 2011
[Respondent’s emphasis] (C-138).

Respondent’s Counter-Memorial, at para 309. See also Respondent’s Rejoinder Memorial, at paras 155-
157.

Respondent’s Rejoinder Memorial, at para 158, citing In re A Plan of Compromise or Arrangement of
NewPage Port Hawkesbury Corp., Plan Sanction Order, September 25, 2012, at 2 (C-347).

Respondent’s Rejoinder Memorial, at para 171, referring to Claimant’s Reply Memorial, at paras 3-4, 102-
103.

207



688.

689.

690.

Public Version

Resolute v Canada
Final Award

1531

1533

The Respondent explains that

1534

1536

537

Additionally,

1531

1532

1533
1534
1535

1536

1537

Respondent’s Rejoinder Memorial, at para 171, referring to Nova Scotia Department of Natural Resources,
“Seven-point Woodlands Plan Keeps Plant Resale Ready”, September 9, 2011 (C-116
(R-148); Hearing on the Merits
and Damages, November 9, 2020, at 215:22-220:4; Respondent’s Pre-Hearing Memorial, at para 33.
Respondent’s Rejoinder, at para 172, referring to

(R-146); Hearing on the Merits and Damages, November 9, 2020, at 220:5-221:11; Hearing on the
Merits and Damages, October 18, 2021, at 219:4-16.

Respondent’s Rejoinder, at para 172.

Respondent’s Rejoinder, at para 173, referring to Expert Report of Péyry, April 16, 2019, at para 42.
Respondent’s Rejoinder, at para 173, referring to Rejoinder Expert Report of AFRY/Pdyry, March 4, 2020,
at Section 4; Hearing on the Merits and Damages, November 12, 2020, at 881:24-884:24.
Respondent’s Rejoinder Memorial, at para 174, referring to

(R-161); Hearing on the Merits and Damages, November 9, 2020,
at 222:11-223:19; Hearing on the Merits and Damages, October 18, 2021, at 221:13-20.
Respondent’s Rejoinder Memorial, at para 175, referring to

e ]
I (R-L61); Respondent’s Pre-Hearing Memorial, at

para 31.
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538

540

Inthe Respondent’s opinion, I

I /' CC had already been selected by the Monitor because it was the highest
bidder but also because its plan to revive the Mill brought “new thinking and efficiencies to [its]
operations”,*** the NSUARB’s approval of PWCC’s requested LRR was impending, and PWCC

and NPPH had entered into the Plan of Arrangement, approved by the Court and close to securing

creditor approval. - [

The Respondent concludes:

Resolute cannot reasonably argue that, because ||| NN

the
minimum standard of treatment of aliens in customary international law
required that GNS walk away and allow Port Hawkesbury to be
liquidated. 546

1538

1539

1540

1541

1542

1543

1544

1545
1546

Respondent’s Rejoinder Memorial, at para 176, referring to Rejoinder Expert Report of AFRY/Pdyry,
March 4, 2020, at s. 4; Respondent’s Pre-Hearing Memorial, at para 33; Hearing on the Merits and
Damages, October 18, 2021, at 221:21-222:4.

Respondent’s Rejoinder Memorial, at para 177, referring to Claimant’s Rejoinder Memorial on Jurisdiction,
May 3, 2017, at paras 61-62; Hearing on the Merits and Damages, October 18, 2021, at 222:17-223:4.
Respondent’s Rejoinder Memorial, at para 177, citing

[Respondent’s emphasis] (C-163).
Respondent’s Rejoinder Memorial, at para 180.

Respondent’s Rejoinder Memorial, at para 180.

Respondent’s Rejoinder Memorial, at para 181; Hearing on the Merits and Damages, November 14, 2020,
at 1290:21-1291:12; Respondent’s Pre-Hearing Memorial, at para 34.

Hearing on the Merits and Damages, November 10, 2020, at 454:12-458:18, 489:6-15; November 14, 2020,
at 1231:13-1232:1.

Hearing on the Merits and Damages, November 10, 2020, at 493:23-497:25.

Respondent’s Rejoinder Memorial, at para 181; Hearing on the Merits and Damages, November 10, 2020,
at 438:20-440:13; November 14, 2020, at 1291:13-1292:6.
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iii.  Whether the Assistance Measures helped PHP allegedly become the “lowest-
cost producer” of SC Paper

The Respondent argues that Resolute exaggerates the quantum and nature of GNS’s financial
assistance so as to portray GNS’s actions as “egregious enough to breach its own interpretation
of what is fair and equitable treatment”.’®’ The Respondent maintains that in reality, the
Assistance Measures GNS provided PHP are worth far less than the $1.164 billion alleged by the

Claimant, according to the latter’s “long bullet point list of ‘benefits’”.154¢ Rather, it submits that

With respect to the Outreach Agreement, the Respondent states that the project for which PHP

could receive up to $3.8 million per year until 2022 were for ||| G
N (0 further
I - I ccfore
the Respondent states that
I /s s ch,

Overall, the Respondent repeats that GNS’s financial assistance to PHP since 2012 amounts to

$64 million, excluding the Outreach Agreement.**>* If funds under the Outreach Agreement are

considered, plus other “minor amounts”, the Respondent estimates GNS’s entire amount of

support for the 2012-2022 decade at $104.4 million || GG
Y - It notes that this figure

does not take into account PHP’s commitments in return, such as “profit sharing, workforce

1547
1548
1549

1550

1551

1552

1553
1554

1555

Respondent’s Counter-Memorial, at paras 311-312; Respondent’s Pre-Hearing Memorial, at para 31.
Respondent’s Counter-Memorial, at para 313, referring to Claimant’s Memorial, at para 219, 253.
Respondent’s Counter-Memorial, at para 313, referring to
I (C-152).

Respondent’s Counter-Memorial, at para 313, referring to Preparatory Activities Agreement, August 27,
2012 (C-190). The Respondent clarifies that ||| |l qdQE
e
OO

I

Respondent’s Counter-Memorial, at para 314, citing || GG
I (C-206).

Respondent’s Counter-Memorial, at para 314, referring to ||| G
(R-222).

Respondent’s Counter-Memorial, at para 314.

Respondent’s Counter-Memorial, at para 315, referring to Expert Witness Report of Peter Steger, April 17,
2019, at para 106.

Respondent’s Counter-Memorial, at para 315, referring to Expert Witness Report of Peter Steger, April 17,
2019, at para 24; Hearing on the Merits and Damages, November 13, 2020, at 969:6-970:20.

210



697.

698.

699.

Public Version
Resolute v Canada

Final Award

training and minimum levels of pulpwood purchases from private suppliers”.*>% In light of the
potential || o~ the province of the Mill’s closure, and given the forest, energy
and other policy goals furthered by GNS’s support of the Mill, the Respondent argues that
“Resolute’s vociferous condemnations that the GNS has acted in a way that is ‘so extraordinary

as to be unique’ are clearly exaggerated”.*>’

In reply to the Claimant’s arguments concerning the LRR, 8 the Respondent submits that it was
Resolute’s “own efforts” that allowed NSPI to negotiate lower electricity rates with its largest
customers when economic circumstances warrant it.»** In addition, it claims that PWCC’s
savings as a result of the LRR are much less than what Resolute alleges it had previously
sought.%° Even if PWCC received a “benefit” from GNS (which, according to the Respondent,

it did not), the Respondent argues that it was not close to what the Claimant advances.*!

The Respondent also disputes the Claimant’s contentions that PWCC received “benefits” from
the statutory rights to run the Biomass Plant 24/7 and regulatory protection from environmental
standards.'*®? The Respondent underlines that NSPI owned the plant and had “economic and
technical reasons to operate [it]” in order to meet the province’s pre-existing regulatory renewable
energy targets.>%® It argues that the fact that PHP was required to pay nearly $4 million per year
to NSPI for the cost of fuel to produce steam for the Mill (produced by the Biomass Plant)
disproves the claim that a “benefit” was conferred by GNS to PWCC. %% The Respondent clarifies
that NSPI and PWCC were not exempted from environmental regulations and that PWCC has

never received any money from the GNs [

With respect to the remaining “benefits” alleged by the Claimant,>%® the Respondent responds

1556

1557
1558
1559

1560

1561
1562
1563
1564
1565

1566

Respondent’s Counter-Memorial, at para 315, referring to Expert Witness Report of Peter Steger, April 17,
2019, at para 649.
Respondent’s Counter-Memorial, at para 315, citing Claimant’s Memorial, at para 277.
Respondent’s Counter-Memorial, at para 316, referring to Claimant’s Memorial, at paras 253-254.
Respondent’s Counter-Memorial, at para 316, referring to Witness Statement of Murray Coolican, April
17, 2019, at paras 7-10; Respondent’s Pre-Hearing Memorial, at para 32.
Respondent’s Counter-Memorial, at para 316, referring to Expert Witness Report of Peter Steger, at para
100; Hearing on the Merits and Damages, October 19, 2021, at 443:19-25.
Respondent’s Counter-Memorial, at para 316.
Respondent’s Counter-Memorial, at para 317, referring to Claimant’s Memorial, at para 253.
Respondent’s Counter-Memorial, at para 317.
Respondent’s Counter-Memorial, at para 317.
Respondent’s Counter-Memorial, at para 317, referring to

(C-210); Witness Statement of Murray
Coolican, April 17, 2019, at paras 25-31.
Respondent’s Counter-Memorial, at para 318, referring to Claimant’s Memorial, at para 253.
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with the following:

o The $20 million land purchase cannot be a “benefit” because it was a “fair market
value transaction between the GNS and PHP”’; 1567

l°% The Respondent adds that the

1.1569
)

o The FULA’s purpose was to “rebalance the rights in favour of the Province
compared to the outdated license under the Stora Act”.1%° Rather than a benefit,
the FULA put “reasonable restrictions” on PHP’s harvest of timber on Crown land,
and “[s]ilviculture payments are the same as they would be for timber harvested on
Crown land by any licensee for GNS-approved silviculture conducted by that
licensee on the Crown land, with the exception that silviculture reimbursement to
PHP was otherwise capped pursuant to the terms of the FULA™; %"

1572

. The alleged “benefit” concerning “pension liability relief” can be dismissed
because the Claimant has not pled with specificity.’>”® In any case, the province
never took on any pension liabilities; ™

o the Richmond County taxation measure has already been deemed outside the scope
the Tribunal’s jurisdiction with respect to Article 1105, and should therefore be
disregarded;**" and

1567

1568

1569

1570

1571
1572

1573

1574

1575

Respondent’s Counter-Memorial, at para 318; Respondent’s Rejoinder Memorial, at para 185, referring to
Rejoinder Statement of Julie Towers, March 4, 2020, at para 11.

Respondent’s Counter-Memorial, at para 318, referring to Income Tax Act, RSC 1985, ¢.1 (5" Supp.), s.
111; Witness Statement of Jeannie Chow, April 17, 2019, at para 16. See also Respondent’s Rejoinder
Memorial, at para 186; Hearing on the Merits and Damages, October 18, 2021, at 189:6-12.

Respondent’s Counter-Memorial, at para 318, referring to ||| | G
(C-195).

Respondent’s Counter-Memorial, at para 318, referring to Witness Statement of Julie Towers, April 17,
2019, at paras 32-34;

(R-192).
Respondent’s Counter-Memorial, at para 318.
Respondent’s Counter-Memorial, at para 318. The Respondent specifies that ||| | |GcTcIEINIIEG

A

B - Respondent’s Counter-Memorial, fn. 661, referring to || G

I (C-L35);
[l (C-239).

Respondent’s Counter-Memorial, at para 318. The Respondent claims that “[a]t para 49 of its Memorial,
Resolute inappropriately characterizes the statement of Natural Resources Minister Charlie Parker in a
newspaper article as evidence that the “GNS would provide the [pension liability] assistance PWCC
requested”. This is an inaccurate reflection of what the article is reporting”. See Respondent’s Counter-
Memorial, fn. 662, referring to “Pacific West now lone bidder for idled NewPage paper mill in Cape
Breton”, January 4, 2012 (C-148).

Respondent’s Rejoinder Memorial, at para 184, referring to CBC, News Release, “Underfunded NewPage
pensions plans to be abandoned”, April 13, 2012 (R-464); CTW, News Release, “N.S. won’t bail out
pension plan for NewPage workers: Dexter”, January 5, 2012 (R-465); Hearing on the Merits and Damages,
November 14, 2020, at 1361:16-1362:7.

Respondent’s Rejoinder Memorial, at para 183, referring to Jurisdiction Decision, at para 329.
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o the additional |l GNS paid PWCC for the land purchases is explained
by the fact that the lands ultimately purchased were “different and more valuable
parcels with a corresponding higher fair market value”**" than the land it would
have bought from NPPH.

The Respondent also argues that the Claimant exaggerates the impact of the Mill’s reopening on
its Québec mills.’®® The Respondent denies GNS’s contribution to the damages claimed by the
Claimant.®®”® The Respondent explains that despite a short-term price impact caused by
perceptions of the Mill coming back into operation, the market adjusted to and absorbed PHP’s
production, which, the Respondent specifies, was composed of different paper grades from what
Resolute did produce and still produces.®® Likewise, the Respondent recalls the Claimant’s
concession that the closure of its paper machine #10 at the Laurentide Mill was not due to PHP’s
reopening, but was rather the result of Resolute’s Dolbeau Mill, which reopened in October
2012.%%81 The Respondent also underscores the fact that high costs at the Laurentide and
Kénogami Mills were caused by reasons beyond GNS and PHP’s control.?*8 Ultimately, the
Respondent maintains that the Claimant’s allegations regarding the impacts of the Mill’s

reopening on Resolute’s mills are due to the latter’s own business decisions. %%

iv.  Whether GNS should have let the Mill fail

The Respondent takes issue with the Claimant’s use of a bankruptcy yearbook in support of its
claim that “customary practice among NAFTA parties, and in market-oriented economies
generally, is for companies that are not commercially viable to be allowed to fail”, arguing that

such source has no probative value.'*® It also disputes the evidentiary value of the Claimant’s

1576
1577

1578
1579
1580
1581

1582

1583
1584

Respondent’s Rejoinder Memorial, at para 185, referring to Claimant’s Reply Memorial, at para 183.

Respondent’s Rejoinder Memorial, at para 185, referring to Rejoinder Witness Statement of Julie Towers,
March 4, 2020, at para 11; Witness Statement of Julie Towers, April 17, 2019, at paras 14, 30; Nova Scotia
Natural Resources, “Forestry Transition Land Acquisition Program: Guidelines for Applicants”, April

2008, at 1 (R-207); N (- 2.)
o
I (C-209).

Respondent’s Counter-Memorial, at para 321.

Respondent’s Counter-Memorial, at para 321.

Respondent’s Counter-Memorial, at para 322.

Respondent’s Counter-Memorial, at para 323, referring to Claimant’s Counter-Memorial on Jurisdiction,
February 22, 2017, at paras 42-51; Respondent’s Reply Memorial on Jurisdiction, May 3, 2017, at paras
64, 66-83.

Respondent’s Counter-Memorial, at para 323, referring to Expert Report of Peter Steger, April 17, 2019, at
para 19, Schedule 12K, 12L.

Respondent’s Counter-Memorial, at para 324.

Respondent’s Counter-Memorial, at para 291, referring to Claimant’s Memorial, at para 274. The
Respondent adds that “[e]ven if Resolute’s assertion had any evidentiary support (it does not), its
acceptance that ‘non-market oriented economies’ (which are undefined and unspecified) do not always
allow commercially unviable companies to fail demonstrates there is insufficient State practice and opinio
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review of public CCAA filings.18

The Respondent denies that the Mill’s bankruptcy was a foregone conclusion at the time of its
sale, noting that financial advisors had identified EBITDA recovery plans in which the PHP Mill
could have become profitable, primarily by marketing SCA+++ paper as a lower cost alternative

to coated grades. 5%

The Respondent discredits the EY Report as “self-serving” to the Claimant’s case as not being
based on objective materials.'®®” EY submits that the PHP case was unique because of GNS’ goal
to make the Mill the lowest cost producer and due to the comprehensiveness of the government
assistance, but the Respondent notes that this assertion is based on the Claimant’s own written
pleadings and a press release.*® The Respondent notes that Mr. Alex Morrison was unaware of

the context of the electricity rate, the FIF, and the mechanics of the outreach agreement. %8

The Respondent also argues that the EY Report is methodologically flawed for several
reasons.?>% First, it claims that the report is limited to Canada, which cannot count as evidence of
substantial State practice to establish that GNS’s support to PWCC breaches the minimum
standard of treatment of aliens in customary international law.**! The Respondent notes that EY
did not evaluate the practice of any other State, “let alone that of the other two NAFTA

Parties” 1592

Second, the Respondent contends that EY fails to assess whether the Claimant’s characterization
of the Assistance Measures is accurate, resulting in a failure to identify the actual quantum of
GNS’s financial assistance.’®® For example, EY includes the hot idle funding and the FIF

amounts in its analysis, which are measures that the Tribunal has already excluded from its

1585
1586
1587

1588

1589

1590

1591

1592
1593

juris to form a rule of customary international law”. See Respondent’s Counter-Memorial, fn. 600, referring
to Almanac & Directory, Excerpts from the 2018 Bankruptcy Handbook (C-241); Hearing on the Merits
and Damages, October 18, 2021, at 209:9-14.

Respondent’s Counter-Memorial, at para 291, referring to Claimant’s Memorial, at para 276.

Hearing on the Merits and Damages, November 14, 2020, at 1267:3-1270:20.

Respondent’s Rejoinder Memorial, at para 187; Hearing on the Merits and Damages, November 11, 2020,
at 569:5-570:14; November 14, 2020, 1232:2-23.

Hearing on the Merits and Damages, November 11, 2020, at 567:3-569:4; November 14, 2020, at 1231:3-
12.

Hearing on the Merits and Damages, November 11, 2020, at 574:18-576:18; November 14, 2020, at
1232:29, 1233:14-19, 1234:16-23.

Respondent’s Rejoinder Memorial, at para 187.

Respondent’s Rejoinder Memorial, at para 188.

Respondent’s Rejoinder Memorial, at para 188.

Respondent’s Rejoinder Memorial, at paras 189-191; Hearing on the Merits and Damages, November 14,
2020, at 1232:25-1233:9.
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jurisdiction. %

Third, pursuant to the Claimant’s instructions, EY limits its scope of analysis to CCAA situations,
to the exclusion of relevant scenarios under informal restructuring processes,*** including “the
most comparable example”, Resolute receiving $50.25 million of government support for
Bowater Mersey (which did not follow a CCAA procedure).®%® In the Respondent’s opinion, this
“arbitrary approach” is problematic because it ignores relevant cases, including precedents where
companies have received billions of dollars in government funding to keep them from having to
seek protection from their creditors or file for bankruptcy.®” The Respondent invokes the
example of the North American automotive industry, in which the Canadian and US governments
upheld the industry with financial support far more significant that what was provided to PHP by
GNS.1598

The Respondent also takes issue with the restrictive parameters on which EY relied in its analysis
of CCAA cases, thereby creating artificial distinctions between cases it considered comparable to
the PHP Mill and other cases.?®® Among these various parameters, EY started its analysis from
October 2009, thereby omitting more than half of the 363 cases listed on the Office of the
Superintendent of Bankruptcy’s website.?*® EY also excluded CCAA cases pertaining to a
number of industry classifications, justifying its decision by stating, “it was unlikely such

companies would obtain government assistance while in insolvency proceedings”.6%

Yet, the Respondent points out that the EY Report identifies instances in which governments
provided assistance in the form of “incentives, grants and/or loans to assist in making the business
more successful to satisfy conditions of a prospective purchaser for the business”, %2 which, in

the Respondent’s opinion, matches exactly GNS’s motivations with respect to the Mill.?6%

1594

1595
1596

1597

1598

1599

1600

1601

1602

1603

Respondent’s Rejoinder Memorial, at para 189, referring to Jurisdiction Decision, at para 244; Expert
Witness Statement of Ernst & Young Inc., December 6, 2019, at paras 18-21, 61-63. See also Respondent’s
Rejoinder Memorial, at paras 190-191; Hearing on the Merits and Damages, November 11, 2020, at 570:15-
574:17.

Respondent’s Rejoinder Memorial, at para 192.

Respondent’s Rejoinder Memorial, at para 193; Hearing on the Merits and Damages, November 14, 2020,
at 1230:13-23.

Respondent’s Rejoinder Memorial, at para 192.

Respondent’s Rejoinder Memorial, at para 192.

Respondent’s Rejoinder Memorial, at paras 194-195.

Respondent’s Rejoinder Memorial, at para 194, referring to CCAA records list on the website of the Office
of the Superintendent of Bankruptcy.

Respondent’s Rejoinder Memorial, at para 194, citing Expert Witness Statement of Ernst & Young Inc.,
December 6, 2012, at paras 38-39.

Respondent’s Rejoinder Memorial, at para 197, citing Expert Witness Statement of Ernst & Young Inc.,
December 6, 2012, at para 64.

Respondent’s Rejoinder Memorial, at para 197 [Respondent’s emphasis].
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Ultimately, the Respondent argues that “[i]f EY can come to the conclusion that PHP’s case is
‘unique’, it is only because of the questionable parameters that it chose and which led to the

exclusion of relevant comparators”.16%4

\2 Whether GNS’s conduct violated the principle of proportionality

The Respondent contends that the Claimant’s proportionality argument is unsound with respect
to the law. At law, the Respondent submits that in the context of an Article 1105 analysis, the
minimum standard of treatment of aliens in customary international law does not include a
proportionality test. The Respondent observes that “[t]he proportionality test presupposes that the
objective behind a consented measure taken by a State is legitimate™.?®% As such, in the
Respondent’s opinion, it is inconceivable that measures accused of being “sufficiently egregious
or shocking” could be simultaneously deemed legitimate. Therefore, it concludes, “[w]hen faced
with an egregious and shocking measure, a NAFTA tribunal need not apply the proportionality
test”.16% The Respondent notes that, in any case, the Claimant has not provided any State practice
and opinio juris nor any relevant NAFTA award in support of its contention respecting the nature

and application of a proportionality test.16%

Moreover, the Respondent disputes the relevance of the cases cited by the Claimant.%% For
example, in ADM, the tribunal applied the proportionality test to countermeasures, an area of law
in which proportionality is a requirement at customary international law.%% In S.D. Myers, the
proportionality analysis was not applied in the context of an Article 1105 claim.®% Lastly, the
Respondent denies the relevance of the other cases cited by the Claimant®! because those

tribunals applied fair and equitable treatment provisions from different treaties, which differ from

1604
1605

1606

1607

1608

1609

1610

1611

Respondent’s Rejoinder Memorial, at para 199.

Respondent’s Rejoinder Memorial, at para 134, citing Patrick Dumberry, The Fair and Equitable Treatment
Standard: A Guide to NAFTA Case Law on Article 1105 (Kluwer, 2013) at 264 [Respondent’s emphasis]
(CL-141); Hearing on the Merits and Damages, November 9, 2020, at 214:23-215:21; November 14, 2020,
at 1237:18-24.

Respondent’s Rejoinder Memorial, at para 134, citing Patrick Dumberry, The Fair and Equitable Treatment
Standard: A Guide to NAFTA Case Law on Article 1105 (Kluwer, 2013) at 264 [Respondent’s emphasis]
(CL-141); Respondent’s Pre-Hearing Memorial, at para 28.

Respondent’s Rejoinder Memorial, at para 134.

Respondent’s Rejoinder Memorial, at para 135.

Respondent’s Rejoinder Memorial, at para 135, referring to Archer Daniels Midland Company and Tate &
Lyle Ingredients Americas, Inc. v. The United Mexican States, ICSID Case No. ARB (AF)/04/5, Award,
November 21, 2007, at paras 124-126, 133 (RL-092).

Respondent’s Rejoinder Memorial, at para 136, referring to S.D. Myers, Inc. v. Government of Canada,
UNCITRAL, Partial Award, November 13, 2000, at para 255 (RL-059).

Respondent’s Rejoinder Memorial, at para 137, referring to Claimant’s Reply Memorial, at paras 197, 199-
205.
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the minimum standard of treatment in customary international law pursuant to Article 1105(1).%62

Next, the Respondent points to the Claimant’s apparent concession that it would have been
reasonable for GNS to provide PWCC with assistance to keep the Mill open in contrast to its
earlier position that advocated for its permanent closure.® The Respondent interprets this “shift”
in the Claimant’s position as one whereby the Claimant believes assistance akin to what was
provided to Bowater Mersey would have been “proportional” but the volume of assistance the

PHP Mill received was not.614

The Respondent explains why, in any case, it views the Claimant’s claims of disproportionality
as flawed with respect to the facts: first, this Tribunal would be misplaced to evaluate the
underlying merits of GNS’s policy,* including how much assistance to offer and for how
long; 1 second, the motives underlying GNS’s assistance to Bowater Mersey are the same as
they were for PWCC and the Mill, which were to keep it open and lower its production costs; 6’
third, factual differences between the two mills, like Bowater Mersey being smaller and producing
different grades of paper, explain why the actual assistance provided to each one differed;%!8
fourth, contrary to what the Claimant alleges, GNS did not give in to PWCC’s alleged demands,
evidenced in part by PWCC’s LRR which was not as economically advantageous as PWCC had
hoped;*6° fifth, the fact that the Claimant withdrew its allegation that GNS enabled PHP to engage

in predatory pricing due to an alleged lack of evidence discredits the disproportionality

arqument; = and st

In light of the above, the Respondent maintains that there is no legal or factual basis to entertain

1612
1613

1614

1615

1616
1617

1618
1619

1620

1621

Respondent’s Rejoinder Memorial, at para 137.

Respondent’s Rejoinder Memorial, at para 142, referring to Claimant’s Memorial, at paras 274-275. See
also Jurisdictional Hearing Transcript, Day 1, at 372:3-13.

Respondent’s Rejoinder Memorial, at para 142.

Respondent’s Rejoinder Memorial, at paras 140, 142.

Respondent’s Rejoinder Memorial, at para 143.

Respondent’s Rejoinder Memorial, at para 144, referring to

December 1, 2011,
at 2 (R-149).
Respondent’s Rejoinder Memorial, at para 145.

Respondent’s Rejoinder Memorial, at para 146, referring to In re An Application by Pacific West
Commercial Corp. and Nova Scotia Power Inc., Amended Decision, NSUARB, September 27, 2012, at
para 19 (R-063).

Respondent’s Rejoinder Memorial, at para 148, referring to Claimant’s Statement of Claim, at paras 55,
96.

Respondent’s Rejoinder Memorial, at para 149, referring to Expert Witness Report of Peter Steger, April
17, 2019, at para 116 and Schedule 29.
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a claim of disproportionate assistance in international law.62?

vi.  Whether Resolute’s decision to shut down Bowater Mersey despite accepting
financial assistance from GNS affects its claim under Article 1105

The Respondent argues that it is “disingenuous” for the Claimant to denounce GNS’s financial
support to PHP when it contemporaneously accepted a $50 million financial package from GNS
I Under similar circumstances. 2 In - the
Respondent’s words, “Resolute’s own actions confirm that the GNS’ assistance to Port
Hawkesbury was not a breach of Article 1105(1)”.1%%* The Respondent underlines that GNS’s
offer was made to Resolute even though “market prospects were bleaker for newsprint than SC

paper, and even though Bowater Mersey was a smaller operation than Port Hawkesbury”.162%

In the Respondent’s view, this argument is especially significant given the motivations driving
Resolute to accept financial assistance from GNS, which were no different from those of PWCC
(and were not affected by its decision to shut down Bowater Mersey), %2 and GNS’s motivations
for offering this financial assistance to Resolute,®?” which provide “critical context” on GNS’s
“good faith decision-making [...], essential to an Article 1105 analysis”.1%?8 Just like PWCC, the
Respondent suggests that Resolute wanted to “lower its cost structure and remain a viable

economic enterprise”.162

On this point, the Respondent disagrees with the Claimant’s contention that GNS’s motives for
financially assisting Bowater Mersey differed from its drive to help PHP, whereby GNS sought
to make PHP a low-cost producer but only intended Bowater Mersey to be “temporarily

competitive”.1%% It points to the December 2011 agreement between GNS and Resolute, which

1622
1623

1624
1625
1626
1627

1628
1629
1630

Respondent’s Rejoinder Memorial, at para 150.

Respondent’s Counter-Memorial, at para 302, referring to Claimant’s Memorial, at para 241; Witness
Statement of Duff Montgomerie, April 17, 2019, at paras 9-12; Hearing on the Merits and Damages,
November 10, 2020, at 320:18-331:10; Respondent’s Pre-Hearing Memorial, at para 30; Hearing on the
Merits and Damages, October 19, 2021, at 421:14-24, 428:16-429:8, 423:12-428:11, 434:4-436:14.
Respondent’s Counter-Memorial, at para 303.

Respondent’s Counter-Memorial, at para 319.

Respondent’s Counter-Memorial, at para 303.

Respondent’s Counter-Memorial, at para 302, referring to Witness Statement of Duff Montgomerie, April
17,2019, at paras 4-8, 14, 17, 22 and 29. See also Respondent’s Rejoinder Memorial, at para 168, referring
to

December 1, 2011, at 2 (R-149); Respondent’s Rejoinder Memorial, at para 169,
referring to Nova Scotia House of Assembly Debates and Proceedings, No. 11-62, December 8, 2011, at
5015 (R-211); Nova Scotia House of Assembly Debates and Proceedings, No. 11-64, December 12, 2011,
at 5220, 5222 (R-212).

Respondent’s Rejoinder Memorial, at para 166.

Respondent’s Counter-Memorial, at para 319.

Respondent’s Rejoinder Memorial, at para 167, referring to Claimant’s Reply Memorial, at para 193.
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stated the explicit goal that Bowater Mersey stay open ||| GGG

I ' Moreover, the Respondent emphasizes that GNS wanted Bowater Mersey to
become a low-cost and competitive newsprint mill, as evidenced by the Premier’s address when
the Bowater Mersey Pulp and Paper Investment (2011) Act was adopted by the Nova Scotia
legislature: 1632 “[W]e went through every single part of the cost chain with Bowater and removed
costs so that they would be a low-cost, highly competitive mill in the market that exists”.163 The
Respondent notes that Mr. Garneau had publicly acknowledged that the deal with GNS

guaranteed Bowater Mersey’s operation for 5 years or longer.163

The Respondent notes that there was no undue delay in GNS presenting assistance in respect of
Bowater Mersey; in September 2011, when Mr. Garneau thought that the government had no
plans to reduce costs at Bowater Mersey, the government was merely considering its next steps

in light of ongoing discussions with the unions and regarding the electricity rate.16%

vii.  Whether Resolute’s decision not to bid on the Mill affects its claim under
Article 1105

The Respondent submits that the Claimant’s Article 1105 claim is unconvincing because it was

invited and encouraged to bid on the Mill but ultimately chose not to do so.16%

In response to the Claimant’s complaint of not being offered any benefits and financial assistance
when it was invited to participate in the bidding process, the Respondent specifies that no potential
bidders were offered benefits when they were contacted by the Monitor and Sanabe in September
2011.1%37 All negotiations happened after the Claimant decided not to partake in the bidding
process and after PWCC was selected as one of two going-concern bidders.'®%® However, the
Respondent claims that Resolute was aware of this possibility because ||| G

1631

1632

1633

1634

1635

1636

1637

1638

Respondent’s Rejoinder Memorial, at para 168, referring to || | N
A

[l (R-149); Hearing on the Merits and Damages, November 10, 2020, at 315:5-319:3.
Respondent’s Rejoinder Memorial, at para 169, referring to Bowater Mersey Pulp and Paper Investment
Act, SNS 2011, c. 32 (R-151);

(R-149).
Respondent’s Rejoinder Memorial, at para 169, citing Nova Scotia House of Assembly Debates and
Proceedings, No. 11-62, December 8, 2011, at 5015 (R-211).

Hearing on the Merits and Damages, November at 10, 2020, 333:23-334:4.

Hearing on the Merits and Damages, November at 10, 2020, 303:13-307:22.

Respondent’s Counter-Memorial, at para 297, referring to Claimant’s Statement of Claim, at para 26;
Claimant’s Memorial, at para 220.

Respondent’s Counter-Memorial, at para 298, referring to Witness Statement of Duff Montgomerie, April
17, 2019, at para 23.

Respondent’s Rejoinder Memorial, at para 165.
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I > 0 any case, it states that the Claimant never

asked for GNS’s assistance because it did not engage in the bidding process. 64

Further to this point, the Respondent states that ||| EGTGNGNGNGNGEEEEEEEEEEE
I So o0, vos I

The Respondent argues that PWCC, unlike Resolute, ||
|
I, ' The Respondent explains that
e

In light of the foregoing, the Respondent argues that there is no customary international law

protection for foreign investors from “the consequences of their own business decisions”.1646
Furthermore, it contends that the fact that GNS encouraged Resolute to bid on the Mill and
provided financial assistance to Bowater Mersey “demonstrates that there was no animus against
Resolute, nationality-based or otherwise”.?®*’ As such, the Respondent maintains that the

Claimant’s Article 1105 claim must fail .16

4. The Non-Disputing Parties’ Comments
(a) Submissions of the United States and Mexico

Relying on the FTC’s interpretation of NAFTA, the United States submits that the standard of

1639

1640

1641

1642

1643

1644

1645

1646

1647
1648

Respondent’s Counter-Memorial, at para 298; Respondent’s Rejoinder Memorial, at para 162, referring to
June 2011, at 50 (C-107);

NewPage Port Hawkesbury Mill Confidential Information Memorandum, September 2011, at 50 (R-361).

Respondent’s Rejoinder Memorial, at para 160 [Respondent’s emphasis]; Hearing on the Merits and

Damages, November 10, 2020, at 339:12-348:20.

Respondent’s Counter-Memorial, at para 299, citing Port Hawkesbury Bidding Proposal With Notes,

September 26, 2011, at 11 (C-119); Hearing on the Merits and Damages, November 10, 2020, at 349:3-23.

Respondent’s Rejoinder Memorial, at para 161.

Respondent’s Counter-Memorial, at para 299.

Hearing on the Merits and Damages, November 10, 2020, at 350:23-352:17; November 14, 2020, at

1277:23-1278:10.

Hearing on the Merits and Damages, November 10, at 2020, 352:23-353-23; November 14, 2020, at

1279:12-1285:6; Hearing on the Merits and Damages, October 18, 2021, at 179:17-180:18.

Respondent’s Counter-Memorial, at para 300.

Respondent’s Counter-Memorial, at para 300.

Respondent’s Counter-Memorial, at para 300.
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treatment under Article 1105 is the minimum standard of treatment at customary international
law.2849 Accordingly, it submits that the obligations of “fair and equitable treatment” and “full
protection and security” do not require treatment beyond what is prescribed in the customary
international law minimum standard of treatment,'° nor does a breach of another NAFTA
provision or of a different international agreement establish a breach of Article 1105(1).1%! The

United States also recalls the binding nature of the FTC’s interpretation. 162

The United States argues that customary international law is created by consistent State practice
and opinio juris.’®® It contends that current customary international law has crystallized to
establish the minimum standard of treatment as a “floor below which treatment of foreign
investors must not fall”.1%%* The United States demonstrates how the concepts of good faith,
proportionality and non-discrimination have not crystallized into customary international law as

components of the fair and equitable treatment obligation. 6%

With respect to good faith, the United States acknowledges that the performance of binding treaty
obligations in good faith is part of customary international law, but argues that claims alleging
breach of the good faith principle are not within the limited jurisdictional grant of Section B of
NAFTA Chapter 11.1%% The United States notes that good faith does not impose a “free-standing,
substantive obligation [...] that, if breached, can result in State liability”.1%” Seeing as Section A
of NAFTA Chapter 11 does not comprise such an obligation, the United States concludes that

reliance on good faith alone cannot support an Article 1105 claim. 6%

The United States posits that the obligation of proportionality does not form part of the minimum

standard of treatment under customary international law: to the contrary, pursuant to the minimum

1649

1650

1651

1652
1653
1654
1655
1656
1657

1658

United States Submission, at para 14, citing NAFTA Free Trade Commission, Notes of Interpretation of
Certain Chapter 11 Provisions, July 31, 2001, at para B.1.

United States Submission, at para 14, citing NAFTA Free Trade Commission, Notes of Interpretation of
Certain Chapter 11 Provisions, July 31, 2001, at para B.2.

United States Submission, at para 14, citing NAFTA Free Trade Commission, Notes of Interpretation of
Certain Chapter 11 Provisions, July 31, 2001, at para B.3.

United States Submission, at para 14, referring to NAFTA Article 1131(2).

United States Submission, at paras 17-18.

United States Submission, at para 15.

United States Submission, at para 20.

United States Submission, at para 21, referring to VCLT Acrticle 26.

United States Submission, at paras 21-22, referring to Mesa Power Group LLC v. Government of Canada,
UNCITRAL, PCA Case No. 2012-17, Submission of the United States of America, July 25, 2014, at para
7; Bilcon v. Government of Canada, UNCITRAL, PCA Case No. 2009-04, Submission of the United States
of America, April 19, 2013, at para 6; Grand River Enterprises Six Nations, Ltd. v. United States of America,
UNCITRAL, Counter-Memorial of Respondent United States of America, December 22, 2008, at 94;
Canfor Corp. v. United States of America, UNCITRAL, Reply on Jurisdiction of Respondent United States
of America, August 6, 2004, at 29, fn. 93.

United States Submission, at para 22.
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standard of treatment, States’ policies enjoy wide discretion?®® and tribunals may not question

government decision-making at will. 166

On non-discrimination, the United States maintains that the minimum standard of treatment under
Article 1105 does not prohibit States from treating foreigners and nationals differently, or treating
foreigners from different States differently.’®® It submits that the prohibition against
discrimination contained in Article 1105 is limited to the context of other established rules of
customary international law, such as the prohibitions against discriminatory takings, % access to
judicial remedies or treatment by the courts, ¢ full protection and security, and the obligation to
compensate aliens and nationals on an equal basis in times of violence, insurrection, conflict, or

strife. 1664

The United States further submits that a claimant seeking to rely on standards of protection not
included in the treaty must demonstrate that they have crystallized into an obligation under
customary international law.®% It relies on Cargill to suggest that this burden lies clearly with
the claimant, and that proof of change in a custom is not easily established.%¢® The United States
adds that arbitral decisions interpreting “autonomous” fair and equitable treatment standards set

out in other treaties, outside the context of customary international law, cannot constitute evidence

1659

1660

1661

1662

1663

1664

1665
1666

United States Submission, at para 23, referring to International Thurderbird Gaming Corp. v. United
Mexican States, UNCITRAL, Award, January 26, 2006, at para 127.

United States Submission, at para 23, referring to S.D. Myers, Inc. v. Government of Canada, UNCITRAL,
First Partial Award, November 13, 2000, at para 261.

United States Submission, at para 24, referring to Methanex Corp. v. United States of America,
UNCITRAL, Final Award on Jurisdiction and Merits, Part IV, Chapter C, August 3, 2005, at paras 25-26;
Robert Jennings & Arthur Watts, Oppenheim’s International Law: Peace (Oxford University Press, 9 ed.,
1992), at 932; Edwin Borchard, “The ‘Minimum Standard’ of the Treatment of Aliens” (1939), Proceedings
of the American Society of International Law, 51, 56; Andreas Roth, Minimum Standard of International
Law Applied to Aliens (Sijthoff, 1949) at 83.

United States Submission, at para 24, referring to BP Exploration Co. (Libya) Ltd. v. Libya, 53 I.L.R. 297,
1974, at 329; Libyan American Oil Co. (LIAMCO) v. Libya, 62 I.L.R. 140, 1977, at 194; Kuwait v. American
Independent Qil Co. (AMINOIL), 66 I.L.R. 528, 1982, at 585; Restatement (Third) of Foreign Relations
Law (1987), at para 712.

United States Submission, at para 24, referring to C.F. Amerasinghe, State Responsibility for Injuries to
Aliens (Clarendon Press, 1967), at 243; Edwin Borchard, The Diplomatic Protection of Citizens Abroad:
or the Law of International Claims (The Banks Law Publishing Company, 1919), at 334; Report of the
Guerrero Sub-Committee of the Committee of the League of Nations on Progressive Codification 1, League
of Nations Doc. C.196M.70 (1927), at 100; Ambatielos (Greece v. United Kingdom), 12 R.1.A.A. 83, March
6, 1956, at 111.

United States Submission, at para 24, referring to The Deutsche Amerikanische Petroleum Gesellschaft Oil
Tankers, United States, Reparation Commission, 2.R.I.A.A. 777, 1926, at 794-95; League of Nations, Bases
of Discussion: Responsibility of States for Damage Caused in their Territory to the Person or Property of
Foreigners, League of Nations Doc. C.75.M.69.1929.V, 1929, at 107.

United States Submission, at para 26.

United States Submission, at para 27, citing Cargill, Inc. v. United Mexican States, ICSID Case No.
ARB(AF)/05/2, Award, September 18, 2009, at para 273.
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of the content of the standard required under Article 1105.%%7 Nor can decisions of international
courts and arbitral tribunals interpreting “fair and equitable treatment” as a concept of customary
international law be of assistance because these decisions do not constitute evidence of State

practice, although they can assist in determining State practice when such practice is discussed. 668

Mexico did not provide any comments regarding Article 1105 in its submission.

(b) The Disputing Parties’ Comments

The Claimant disagrees with the United States on the issue of burden of proof, suggesting that
arbitral awards reflect State practice and opinio juris and are “ample evidence” of the standard of
fair and equitable treatment at customary international law.%® The Claimant cites the tribunals
in Merrill & Ring, Chemtura, and Windstream for this proposition.t®” The Claimant adds that a
party to a dispute need not prove State practice and opinio juris every time it claims a breach of
Acrticle 1105, but only when that party seeks to rely on a new norm of customary international
law.¢7 The Claimant specifies that it is not arguing for a more expansive standard of fair and

equitable treatment than what has already been recognized in previous arbitral awards.67

The Claimant takes further issue with the substantive content of the fair and equitable standard of
treatment as put forward by the United States.*®”® Citing Bilcon, the Claimant suggests that the
standard is not limited to conduct that is outrageous.®’* Rather, “[c]onduct which is unjust,
arbitrary, unfair, discriminatory or in violation of due process has also been noted by NAFTA

tribunals as constituting a breach of fair and equitable treatment, even in the absence of bad faith

1667

1668

1669
1670

1671
1672
1673

1674

United States Submission, at para 25, referring to Glamis Gold Ltd. v. United States of America,
UNCITRAL, Award, June 8, 2009, at para 608; Cargill, Inc. v. United Mexican States, ICSID Case No.
ARB(AF)/05/2, Award, September 18, 2009, at para 278.

United States Submission, para 25, referring to Glamis Gold Ltd. v. United States of America, UNCITRAL,
Award, June 8, 2009, at para 605; Obligation to Negotiate Access to the Pacific Ocean (Bolivia v. Chile),
Judgment, October 1, 2018, ICJ Reports 2018, 507, at para 162; Mesa Power Group LLC v. Government
of Canada, UNCITRAL, Second Submission of the United States of America, June 12, 2015, at para 14;
Mesa Power Group LLC v. Government of Canada, UNCITRAL, Second Submission of Mexico, at para
10; Mesa Power Group LLC v. Government of Canada, UNCITRAL, Canada’s Response to 1128
Submissions, June 26, 2015, at para 11.

Claimant’s Reply to Article 1128 Submissions, at paras 17, 22.

Claimant’s Reply to Article 1128 Submissions, at paras 22-23, citing Merrill & Ring Forestry L.P. v.
Government of Canada, ICSID Case No. UNCT/07/01, Canada’s Rejoinder, March 27, 2009, at paras 160-
161, 188; Chemtura Corp. v. Government of Canada, UNCITRAL, Canada’s Counter-Memorial, October
20, 2008, at para 744; Windstream Energy LLC v. Government of Canada, PCA Case No. 2013-22, Award,
September 27, 2016, at para 352 (CL-123).

Claimant’s Reply to Article 1128 Submissions, at para 18.

Claimant’s Reply to Article 1128 Submissions, at para 19.

Claimant’s Reply to Article 1128 Submissions, at para 25, referring to United States Submission, at para
16.

Claimant’s Reply to Article 1128 Submissions, at para 25.
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or malicious intention”.167

The Claimant further disputes the United States’ “overly simplistic” interpretation of the
minimum standard of treatment that excludes the concepts of good faith, non-discrimination, and
proportionality.’®® The Claimant agrees with the United States that good faith is not a
freestanding obligation, but claims that it is a “guiding principle” for applying the fair and
equitable standard of treatment under Article 110577 and that evidence of bad faith suffices to
establish a violation of this obligation.1®”® With respect to non-discrimination, the Claimant
acknowledges that Article 1105 does not require governments to treat domestic and foreign
investments identically, but maintains that they may not impede foreign investments to the benefit
of their national and provincial interests.'®”® According to the Claimant, this position is supported
by prior NAFTA decisions, which the United States ignores.28 As regards proportionality, the
Claimant argues that NAFTA and other international tribunals have included considerations of
proportionality in their assessments of alleged violations of the fair and equitable treatment
obligation.%8! The Claimant does not dispute the claim that government policy-making merits
discretion, but suggests that this discretion is not unlimited and that its limits are determined by

the facts of a case.1682

Lastly, the Claimant submits that GNS’s conduct breached the aforementioned principles: its plan
to make PHP the lowest-cost producer despite the foreseen harm to Resolute is evidence of bad

faith and wilful neglect for the latter’s interests; %8 and the facts of this case require a conclusion

1675

1676

1677

1678

1679

1680

1681

1682
1683

Claimant’s Reply to Article 1128 Submissions, at para 25, citing Bilcon v. Government of Canada, PCA
Case No. 2009-04, Award on Jurisdiction and Liability, March 17, 2015, at para 435 (CL-104).
Claimant’s Reply to Article 1128 Submissions, at para 27, referring to United States Submission, at para
20.

Claimant’s Reply to Article 1128 Submissions, at para 28, referring to International Thunderbird Gaming
Corp. v. United Mexican States, UNCITRAL, Separate Opinion of Thomas Walde, December 1, 2005, at
para 25.

Claimant’s Reply to Article 1128 Submissions, at para 28.

Claimant’s Reply to Article 1128 Submissions, at para 30, referring to Claimant’s Reply Memorial, at para
139.

Claimant’s Reply to Article 1128 Submissions, at para 31, referring to Claimant’s Reply Memorial, at para
137; Merrill & Ring Forestry L.P. v. Government of Canada, ICSID Case No. UNCT/07/1, Award, March
31, 2010, at para 208 (CL-101); Mobil Investments Canada Inc. and Murphy Qil Company v. Government
of Canada, ICSID Case No. ARB(AF)/07/04, Decision on Liability and Principles of Quantum, May 22,
2012, at para 152 (RL-170); S.D. Myers, Inc. v. Government of Canada, UNCITRAL, Partial Award,
November 13, 2000, at paras 169-171 (RL-059).

Claimant’s Reply to Article 1128 Submissions, at para 33, referring to Claimant’s Reply Memorial, paras
191-208; S.D. Myers, Inc. v. Government of Canada, UNCITRAL, Partial Award, November 13, 2000, at
para 255 (RL-059); Archer Daniels Midland Company and Tate & Lyle Ingredients Americas, Inc. v. The
United Mexican States, ICSID Case No. ARB (AF)/04/5, Award, November 21, 2007, at paras 153, 158-
159 (RL-092).

Claimant’s Reply to Article 1128 Submissions, at para 34.

Claimant’s Reply to Article 1128 Submissions, at para 29.
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that GNS breached the limits of discretion to which it is entitled with respect to its decision

making. 1684

For its part, the Respondent notes that the United States’ submission on the minimum standard of
treatment is “fully concordant” with its own.%° It reiterates that neither NAFTA Chapter 11 nor
customary international law provides a basis to claim a breach of good faith as a standalone
obligation.%8 |t suggests that to do so in this case would allow the Claimant to avoid the
application of an explicit NAFTA provision (Article 1108(7)(b)).%” The Respondent also agrees

with the United States’ position with respect to non-discrimination and proportionality. 688

5. The Tribunal’s Analysis
(a) The Applicable Standard under Article 1105

Under NAFTA Article 1105, the fair and equitable treatment standard is restricted to the minimum
standard of treatment as recognized under customary international law. This was explicitly
affirmed by the FTC in its 2001 Note of Interpretation which as cited earlier provided, among
others, that:

1. Article 1105(1) prescribes the customary international law minimum

standard of treatment of aliens as the minimum standard of treatment to
be afforded to investments of investors of another Party.

2. The concepts of “fair and equitable treatment” and “full protection and
security” do not require treatment in addition to or beyond that which is
required by the customary international law minimum standard of
treatment of aliens.

3. A determination that there has been a breach of another provision of
the NAFTA, or of a separate international agreement, does not establish
that there has been a breach of Article 1105(1).168°

As has been recognized by multiple arbitral tribunals constituted under Chapter 11, the

1684

1685

1686

1687

1688

1689

1690

Claimant’s Reply to Article 1128 Submissions, at para 34, referring to Claimant’s Reply Memorial, at paras
96-106, 197-198, 208.

Respondent’s Reply to Article 1128 Submissions, at para 4, referring to United States Submission, at paras
20-24; Respondent’s Counter-Memorial, at para 288; Respondent’s Rejoinder Memorial, at paras 73-75,
134-138.

Respondent’s Reply to Article 1128 Submissions, at para 4, referring to United States Submission, at paras
21-22.

Respondent’s Reply to Article 1128 Submissions, at para 4.

Respondent’s Reply to Article 1128 Submissions, at para 4.

NAFTA Free Trade Commission, “Notes of Interpretation of Certain Chapter Eleven Provisions”, July 31,
2001 (RL-001).

See, among others, ADF Group Inc. v. United States of America, ICSID Case No. ARB(AF)/00/1, Award,
January 9, 2003, at para 176; Methanex Corp. v. United States of America, Final Award, August 3, 2005,
Part IV, Chapter C, para 20; Cargill, Inc.v. United Mexican States, ICSID Case No ARB(AF)/05/2,
Award, September 18, 2009, at para 268; Mesa Power Group LLC v. Government of Canada, PCA Case
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interpretation by the FTC is legally binding on this Tribunal pursuant to NAFTA Article 1131(2),
which reads: “An interpretation by the [Free Trade] Commission of a provision of this Agreement
shall be binding on a Tribunal established under this Section” and must be followed by this

Tribunal.

Multiple tribunals under NAFTA Chapter 11 have confirmed that the minimum standard of
treatment of aliens must take into account the dynamic character of customary international
law.1%%! As a result, evolution of that standard has to be confirmed by customary international law
developments. As the tribunal in the ADF case affirmed, “both customary international law and
the minimum standard of treatment of aliens it incorporates, are constantly in a process of

development”.16%

The applicable international minimum standard of treatment of aliens under customary
international law has been discussed by multiple arbitral tribunals under NAFTA. Even before
the FTC Note of Interpretation, the tribunal in S.D. Myers had interpreted Article 1105 as violated
only when the claimant “has been treated in such an unjust or arbitrary manner that the treatment
rises to the level that is unacceptable from the international perspective”.1%® In the context of a
claim concerning denial of justice, the tribunal in Mondev held that the applicable standard “is
not whether a particular result is surprising, but whether the shock or surprise occasioned to an
impartial tribunal leads, on reflection, to justified concerns as to the judicial propriety of the

outcome”.1%%* As the tribunal in Waste Management (I1) explained,

the minimum standard of treatment of fair and equitable treatment is
infringed by conduct attributable to the State and harmful to the claimant
if the conduct is arbitrary, grossly unfair, unjust or idiosyncratic, is
discriminatory and exposes the claimant to sectional or racial prejudice,
or involves a lack of due process leading to an outcome which offends
judicial propriety—as might be the case with a manifest failure of natural

1691

1692

1693

1694

No. 2012-17, Award, March 24, 2016, at para 479; Elli Lilly and Company v. Government of Canada, Case
No UNCT/14/2, Final Award, March 16, 2017, at para 105.

See, e.g.,, Mondev International Ltdv. United States of America, Case No ARB(AF)/99/2,
Award, October 11, 2002, at para 125; ADF Group Inc. v. United States of America, ICSID Case No.
ARB(AF)/00/1, Award, January 9, 2003, para 178; International Thunderbird Gaming Corp. v. United
Mexican States, UNCITRAL, Award, January 26, 2006, at para 194; Mesa Power Group LLC v.
Government of Canada, PCA Case No. 2012-17, Award, March 24, 2016, paras 495-500; Glamis Gold v.
United States of America, UNCITRAL, Award, June 8, 2009, at para 613; Chemtura Corp. v. Government
of Canada, UNCITRAL, Award, August 2, 2010, at para 122; Merrill & Ring L.P. v. Government of
Canada, ICSID Case No. UNCT/07/1, Award, March 31, 2010, at para 192.

ADF Group Inc. v. United States of America, ICSID Case No. ARB(AF)/00/1, Award, January 9, 2003, at
para 178.

S.D. Myers, Inc. v. Government of Canada, UNCITRAL, Partial Award, November 13, 2000 (CL-102), at
para 263.

Mondev International Ltd v. United States of America, ICSID Case No ARB(AF)/99/2, Award, October
11, 2002, at para 127; The Loewen Group, Inc. and Raymond L. Loewen v. United States of America, ICSID
Case No ARB(F)/98/3, Award, June 26, 2003, at para 133.
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justice in judicial proceedings or a complete lack of transparency and
candour in an administrative process.1%%

Article 1105 entails a “basic obligation of the State [...] to act in good faith and form, and not
deliberately to set out to destroy or frustrate the investment by improper means”.'%% Even if
measures are shown to be ‘ultra vires’ under domestic law, that “by itself does not necessarily
render the measures grossly unfair or inequitable under the customary international law standard
of treatment embodies in Article 1105(1)”.%%°” Something “more than simple illegality or lack of
authority under the domestic law of a State is necessary to render an act or measure inconsistent
with the customary international law requirements of Article 1105(1)”.%%% Relying on Waste
Management 11, the GAMI tribunal stated that:

A claim of maladministration would likely violate Article 1105 if it
amounted to an ‘outright and unjustified repudiation’ of the relevant
regulations. There may be situations where even lesser failures would
suffice to trigger Article 1105. It is the record as a whole—not dramatic
incidents in isolation—which determines whether a breach of international
law has occurred. 6%

Similarly, relying on S.D. Myers, the Cargill tribunal found that: “arbitrariness may lead to a
violation of a State’s duties under Article 1105, but only when the State’s actions move beyond a
merely inconsistent or questionable application of administrative or legal policy or procedure to
the point where the action constitutes an unexpected and shocking repudiation of a policy’s very
purpose and goals, or otherwise grossly subverts a domestic law or policy for an ulterior

motive”.1700

Further, the fair and equitable treatment standard is not part of the non-discrimination standards
of investment law, such as MFN or national treatment clauses — it does not hinge on a comparison
between the investor and third parties but “is an absolute standard that provides a fixed reference

point”.1"% This reference point is not domestic law or the treatment of third parties, but the

1695

1696

1697

1698

1699
1700

1701

Waste Management, Inc. v. United Mexican States [I1], ICSID Case No ARB(AF)/00/3, Award, April 30,
2004, at para 98.

Waste Management, Inc. v. United Mexican States [I1], ICSID Case No ARB(AF)/00/3, Award, April 30,
2004, at para 138.

ADF Group Inc v. United States of America, ICSID Case No ARB(AF)/00/1, Award, January 9, 2003,
at para 190.

ADF Group Inc v. United States of America, ICSID Case No ARB(AF)/00/1, Award, January 9, 2003,
at para 190.

GAMI Investments Inc. v. Mexico, UNCITRAL Final Award, November 15, 2004, at para 103.

Cargill, Inc. v. Mexico, ICSID Case No. ARB(AF)/05/02, September 18, 2009, at paras 293, 293
(summation of standard).

Garanti Koza LLP v. Turkmenistan, ICSID Case No. ARB/11/20, Award, December 19, 2016, at para 380,
citing Christoph Schreuer, “Fair and Equitable Treatment in Arbitral Practice”, (2005) Journal of World
Investment and Trade 6, at 367.
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minimum standard of treatment of aliens under customary international law.17%

(b) Whether Canada Breached its Obligation under Article 1105

At the outset, the Tribunal restates that it does not have jurisdiction to rule on the claim for breach
of Article 1105 in relation to the LRR, as it held earlier that the LRR was not attributable to the
Respondent.'’% As a reminder, the alleged municipal “property tax relief” is excluded as well by
virtue of the Tribunal’s Jurisdiction Decision regarding taxation measures.}’%* That being said,

the Tribunal will proceed to the analysis of the remaining measures.

i. Whether GNS’s conduct merits deference

Arbitral tribunals adjudicating fair and equitable treatment claims, whether under Article 1105 or
under similar investment treaty provisions, have consistently exercised caution in approaching
claims of violation of minimum treatment standards, especially in respect of State actions on
matters of domestic policy that generally are treated with deference. For example, the tribunal in
S.D. Myers explained that the determination whether there is a breach of the standard of fair and
equitable treatment “must be made in the light of the high measure of deference that international
law generally extends to the right of domestic authorities to regulate matters within their own
borders”;"% this approach was affirmed by the Saluka tribunal.2”% As a result, the Respondent’s
actions fall within the present Tribunal’s purview but to establish a breach of the minimum
standard of treatment requires finding grossly unfair or unreasonable treatment, precisely because

this claim concerns actions that generally merit deference.

The evidence on record does demonstrate that, to some extent, GNS sought to support the
continued operation of the Mill’s SC Paper machine, as its closure would have negatively affected
the public interest at large. As demonstrated by the Respondent (and not contradicted by the
Claimant), the permanent closure of the Mill would have had a serious impact on the Nova Scotia
economy, including job losses in a rural part of the province and a significant reduction of Nova
Scotia’s GDP. It would seem credible that the financial support provided to PWCC at least partly

helped the company preserve an efficient and relatively new and local SC Paper machine, which

1702

1703

1704

1705

1706

Alex Genin, Eastern Credit Limited, Inc. and A.S. Baltoil v. The Republic of Estonia, ICSID Case No.
ARB/99/2, Award, June 25, 2001, at para 367.

See supra, at Paragraph 303 of this Award.

See Jurisdiction Decision, at para 325 et seq.

S.D. Myers, Inc. v. Government of Canada, UNCITRAL, Partial Award, November 13, 2000, at para 263
(CL-102).

Saluka Investments BV (The Netherlands) v. The Czech Republic, UNCITRAL, Partial Award, March 17,
2006, at para 305.
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continued operation arguably had positive spill-over effects through the economy. Further, the
closure of the Mill would have resulted in NSPI losing its largest customer, entailing the risk of a

negative impact on ratepayers.’%’

In sum, States’ policy decisions within their own jurisdiction merit deference. They do not, solely
for that reason, gain immunity from international obligations. In order to find a breach of the
State’s obligations under the international minimum standard of treatment, a positive showing
must be made that the purpose or character of the challenged actions violated this standard of
treatment. On the basis of the evidence presented to the Tribunal, it cannot be established that
GNS acted on anything but rational and legitimate policy goals through measures falling within
the scope of government prerogatives. Equally, it has not been demonstrated that the Respondent
has conducted itself in a manner that exceeded the ambit of decisions that ought to receive

deference insofar as the minimum standard of treatment is concerned.

ii. Whether GNS knew that the Assistance Measures could cause Resolute harm

The Parties disagreed whether GNS knew that its Assistance Measures would harm the Claimant’s
investment in Québec. Fair and equitable treatment is an ‘objective’ standard. For example, a
violation of Article 1105 does not require proof of bad faith: “a State may treat foreign investment
unfairly and inequitably without necessarily acting in bad faith”.1"%® The subjective standard of
knowledge—just like bad faith—is not required to establish a violation of the fair and equitable

treatment standard.

Nevertheless, a showing of bad faith constitutes strong evidence of a violation of the fair and
equitable treatment standard.'’® The same cannot be said of knowledge: in contrast to bad faith,
mere knowledge is a neutral state of mind. Whether or not the Respondent knew that the
Assistance Measures could cause harm to the Claimant is immaterial as long as the Respondent
did not violate the minimum standard of treatment under customary international law.
Furthermore, as the Tribunal is of the opinion that GNS’s conduct merited deference, the alleged
knowledge of the likely harm caused by PHP’s re-entry into the market did not, by itself, make

the Respondent’s conduct manifestly unfair or unreasonable.

1707

1708

1709

See Respondent’s Counter-Memorial, at paras 306-309; Respondent’s Rejoinder Memorial, at paras 153-
154; Hearing on the Merits and Damages, November 9, 2020, at 173:8-175:25.

Mondev International Ltd v. United States of America, ICSID Case No ARB(AF)/99/2, Award, October
11, 2002, at para 116.

Cargill, Inc. v. United Mexican States, ICSID Case No. ARB(AF)/05/2, Award, September 18, 2009, at
para 296.
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Consequently, the Tribunal does not need to determine for application of this standard whether
the Respondent knew about the detrimental effects its Assistance Measures could cause to the

Claimant.

iili.  Whether the Assistance Measures helped PHP allegedly become the “lowest-
cost producer” of SC Paper

The Claimant stressed that the Assistance Measures made PHP the lowest-cost producer of SC
Paper. Whether or not this was the case, putting a third party in an advantageous position does
not per se give rise to a breach of Article 1105, which provides for an absolute standard. Thus,
the reference point to appraise fair and equitable treatment cannot be the treatment PWCC
received, but the minimum standard of treatment afforded to aliens under customary international

law.

The tribunal in Methanex dealt with the question whether Article 1105 barred a host State from
differential treatment of nationals and aliens and found that customary international law—and
thus Article 1105—did not prohibit such differentiation.*’° The Claimant failed to convince this
Tribunal that it should come to a different conclusion than the Methanex tribunal. More
specifically, the Claimant did not prove that customary international law prohibits a State from
assisting a third party in cutting its costs to become one of the most competitive businesses in the
industry. In the absence of such a prohibition under customary international law, the alleged

“better treatment” of PWCC is not per se a violation of Article 1105.

Thus, for the purpose of Article 1105, the Tribunal does not need to compare the treatment of the
Claimant to the treatment of PWCC. As a result, the Tribunal does not need to enter into the
discussion as to the specific value of the Assistance Measures provided to PHP by GNS, nor the
question as to the Claimant’s contentions regarding the benefits PWCC received or the impact of

the Mill’s reopening on its Québec mills.

iv.  Whether GNS was under an obligation to let the Mill fail

The Tribunal finds that the EY Report is not necessarily flawed in its focus on Canada, as this is
the relevant jurisdiction at issue. Furthermore, the EY Report may be valuable to establish the
relevant facts, even if the report’s purpose was not to identify customary international law through
an assessment of State practice and opinio juris. It is also clear, however, that the persuasive force

of the EY Report is affected by the parameters set by Claimant, which were capable of steering

1710

Methanex Corp. v. United States of America, Final Award, August 3, 2005, Part IV, Chapter C, at para 25.
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the conclusions.

Even if taken at face value, the EY Report would only prove the preferential treatment of PWCC.
It does not show that the distinction between PWCC and all other businesses was unjust, let alone

a violation of the minimum standard of treatment under customary international law.

The Tribunal does not share the Respondent’s criticism to the Claimant’s use of the registry kept
of CCAA cases by the Office of Superintendent in Bankruptcy and Monitors’ reports (the
“Registry”) as proof of State practice with regard to financial assistance provided to unviable
corporations. There is no reason why the Registry could not carry some evidentiary value.
However, the Registry only provides limited and inconclusive evidence: the Claimant itself
received assistance measures by GNS, which is a clear instance of countervailing practice.
Furthermore, the Registry can neither show widespread State practice nor does it prove any opinio

juris.

In sum, the Tribunal comes to the conclusion that the Respondent was under no obligation under
the minimum standard of treatment as defined by customary international law to let the PHP Mill
fail. The evidence of highly favorable treatment of PWCC and PHP does not suffice to

demonstrate a violation of this standard on its own.

V. Whether GNS’s conduct violated the principle of proportionality

Proportionality is a fluid concept, it does not enable investors to second guess acts of governments
in a way that was not intended by the NAFTA drafters. With one tenuous exception,*™! tribunals
have not accepted proportionality as a stand-alone criterion to assess whether the host State has
afforded fair and equitable treatment. Instead, investment tribunals—including those referred to
by the Claimant—apply a proportionality test as part of their appraisal of other manifestations of

the fair and equitable treatment standard, such as due process or arbitrariness.'’*2

The Tribunal does not follow the Respondent’s argument that there is no legal or factual basis to
entertain a claim of disproportionate assistance in international law."*®* However, even if the
Tribunal agreed that such a line of inquiry was appropriate under the customary minimum

standard of treatment, it would not find a breach in this case in light of the high measure of

1711

1712

1713

MTD Equity Sdn. Bhd. and MTD Chile S.A. v. Republic of Chile, ICSID Case No. ARB/01/7, Award, May
25, 2004, at para 109.

August Reinisch and Christoph Schreuer, International Protection of Investments: The Substantive
Standards (Cambridge University Press, 2020) at 447, para 980.

Respondent’s Rejoinder Memorial, at para 150.
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deference afforded to the Respondent to attain its legitimate policy objectives.

vi.  Whether Resolute’s decision to shut down Bowater Mersey despite accepting
financial assistance from GNS affects its claim under Article 1105

The Respondent argues that it would be disingenuous for the Claimant to denounce GNS’s
financial support to PHP when it accepted a $50 million financial package from GNS (plus the
potential for an additional $40 million) under similar circumstances.”** The Claimant has given
its explanation of the difference between its position and the Respondent’s, describing its return
to GNS of funds referenced by the Respondent with the aim to undermine the factual basis for the
argument advanced by the Respondent. Putting that aside, however, the Tribunal notes that
disingenuity may be a moral but not a legal qualification and does not affect the existence of a

legal claim.

Although neither Party invokes the clean hands doctrine explicitly, it constitutes a possible
argument why Resolute’s acceptance of financial assistance might be of legal relevance to the
case. However, multiple reasons speak against this: first, the clean hands doctrine typically affects
the admissibility of a claim, whereas the Respondent’s invocation of the Claimant’s own conduct
was an argument on the merits of the fair and equitable treatment claim. Second, the clean hands
doctrine has generally been rejected in investment arbitration.'’*® Finally, the clean hands doctrine
requires that the “claim itself [be] based upon the unlawful act”1*® of the claimant. As stated
above, the Claimant’s acceptance of financial assistance for a mill it subsequently shut down may
raise question whether its complaint about assistance to PWCC should be viewed as
“disingenuous”, but that would not make its behavior unlawful. Accordingly, there is no basis to

argue that the Claimant resorted to investment arbitration with unclean hands.

vii. Whether Resolute’s decision not to bid on the Mill affects its claim under
Article 1105

In its pleadings, the Respondent stressed that the Claimant had been given the same opportunity
to bid for the PHP Mill as the ultimate winner of the bid, PWCC. However, | NG
I thc Claimant decided not to participate in the bidding.

1714

1715

1716

Respondent’s Counter-Memorial, at para 302, referring to Claimant’s Memorial, at para 241; Witness
Statement of Duff Montgomerie, April 17, 2019, at paras 9-12.

Hulley Enterprises (Cyprus) Limited v. Russia, PCA Case No. AA-226, Final Award, July 18, 2014, at
paras 1358-59; more generally, see Guyana v. Suriname, PCA Case No. 2004-04, Award, September 17,
2007, at paras 417-422.

Bin Cheng, General Principles of Law as Applied by International Courts and Tribunals (Cambridge
University Press, 1953), at 156.
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The Tribunal is of the view that Resolute’s decision not to bid on the Mill could in principle affect
its claim under Article 1105. Multiple investment tribunals have found that there was no breach
of fair and equitable treatment if an investor was harmed by the economic consequences that
emanated from the risk of its own business decisions: “investment tribunals have held that the
investor would in principle have to take the consequences following from its own failure in this

respect”. 7’

Under the circumstances of the case at hand, the Claimant was aware of the economic outlook of
the declining SC paper industry. Against the backdrop of this economic environment, the
Claimant took the business decision not to bid on the PHP Mill and thus accepted the risk that
another corporation might take over the Mill and enter into competition with the Claimant. In this
connection, the Tribunal considers that it would have been reasonable for the Claimant to
anticipate that the Respondent would offer financial assistance to corporations in the SC paper
industry—the Claimant itself was in discussions with GNS at the time for such assistance for
Bowater Mersey.’*® As held above under Article 1102(3) at Paragraph 565, the Claimant
confirmed at the 2021 Hearing that Resolute considered financial assistance by GNS as part of its
decision whether to put in a bid for the Port Hawkesbury Mill. It might not have been reasonable
for the Claimant to anticipate that the Respondent’s financial assistance would be as extensive as
it turned out to be; the Tribunal does not need to decide the matter conclusively. Even if the extent
of the Respondent’s financial assistance was not foreseeable, the Respondent’s actions would not

be considered manifestly unfair or unreasonable ipso facto.

In sum, the Tribunal finds that Resolute’s decision not to bid on the Mill does not change the
Tribunal’s finding that the treatment accorded by the Respondent was not manifestly unfair or

unreasonable.

viii. Conclusion

Whether or not the Claimant’s own business decision respecting bidding on PHP led to the

1717

1718

UAB E energija (Lithuania) v. Republic of Latvia, ICSID Case No. ARB/12/33, Award, 22 December 2017,
at para 837; see also Parkerings-Compagniet AS v. Republic of Lithuania, ICSID Case No. ARB/05/8,
Award, September 11, 2007, at para 336; Cargill, Inc. v. Republic of Poland, ICSID Case No.
ARB(AF)/04/2, Final Award, March 8, 2008, at para 510; El Paso Energy International Company v. The
Argentine Republic, ICSID Case No. ARB/03/15, Award, October 31, 2011, at para 374.

See Witness Statement of Duff Montgomerie, April 17, 2019, at paras 9, 20, where he states: “at the time
NPPH entered CCAA creditor protection in early September 2011, we were already engaged in discussions
with Resolute regarding financial support for its Bowater Mersey mill. During meetings with Resolute in
September 2011, | encouraged Resolute to consider submitting a bid for the Port Hawkesbury mill. Mr.
Garneau was non-committal”.
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damage allegedly sustained by it, the Claimant failed to show that the GNS’s Assistance Measures
to PWCC violated the minimum standard of treatment owed to the Claimant under customary
international law. As a result, the Tribunal concludes that Canada has not breached its obligations
under Article 1105.
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VIl.  COSTS
A. RELEVANT LEGAL PROVISIONS

766. NAFTA Article 1135(1) permits the Tribunal to “award costs in accordance with the applicable

arbitration rules”.

767. UNCITRAL Rules Article 38 states:

The arbitral tribunal shall fix the costs of arbitration in its award. The
term “costs” includes only:

(a) The fees of the arbitral tribunal to be stated separately as to each
arbitrator and to be fixed by the tribunal itself in accordance with article
39;

(b) The travel and other expenses incurred by the arbitrators;

(c) The costs of expert advice and of other assistance required by the
arbitral tribunal;

(d) The travel and other expenses of withesses to the extent such
expenses are approved by the arbitral tribunal;

(e) The costs for legal representation and assistance of the successful
party if such costs were claimed during the arbitral proceedings, and only
to the extent that the arbitral tribunal determines that the amount of such
costs is reasonable;

(f) Any fees and expenses of the appointing authority as well as the
expenses of the Secretary-General of the Permanent Court of Arbitration
at The Hague.

768. UNCITRAL Rules Article 39 states in relevant part:

(1) The fees of the arbitral tribunal shall be reasonable in amount, taking
into account the amount in dispute, the complexity of the subject-matter,
the time spent by the arbitrators and any other relevant circumstances of
the case.

769. UNCITRAL Rules Article 40 states in relevant part:

(1) Except as provided in paragraph 2, the costs of arbitration shall in
principle be borne by the unsuccessful party. However, the arbitral
tribunal may apportion each of such costs between the parties if it
determines that apportionment is reasonable, taking into account the
circumstances of the case.

(2) With respect to the costs of legal representation and assistance
referred to in article 38, paragraph (e), the arbitral tribunal, taking into
account the circumstances of the case, shall be free to determine which
party shall bear such costs or may apportion such costs between the
parties if it determines that apportionment is reasonable.

B. FIXING OF THE COSTS UNDER ARTICLE 38

770. UNCITRAL Rules Article 38 requires the Tribunal to “fix the costs of arbitration”. The Tribunal
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will begin by fixing the costs under Article 38(a), (b), (c), (d), and (f) (the “Arbitration Costs”).
It will then fix the “costs for legal representation and assistance of the successful party if such
costs were claimed during the arbitral proceedings, and only to the extent that the arbitral tribunal
determines that the amount of such costs is reasonable” (the “Legal Costs™) as described in
Acrticle 38(e).

1. Arbitration Costs
(a) The Claimant’s Arguments

The Claimant notes that as at the date of the Revised Costs Submissions, it has deposited with the
PCA US$ 950,000 to cover the fees, travel, and other expenses of the Tribunal and the fees and
expenses incurred by the PCA.'"*® Referring to UNCITRAL Rules Article 40(1), Resolute
submits that it incurred travel and lodging expenses for witnesses that travelled to Toronto for the

hearing on jurisdiction.’?

(b) The Respondent’s Arguments

The Respondent notes that as at the date of the Revised Costs Submissions, it has deposited with
the PCA $1,031,363.00 to cover the fees and expenses of the Tribunal and the cost of other

assistance required by the Tribunal.}%

(¢) The Tribunal’s Analysis

In accordance with UNCITRAL Rules Article 39, “the fees of the arbitral tribunal shall be
reasonable in amount, taking into account the amount in dispute, the complexity of the subject-

matter, the time spent by the arbitrators and any other relevant circumstances of the case”.

In Paragraph 19.1 of Procedural Order No. 1, the Parties agreed that:

Each member of the Tribunal shall receive:

19.1.1 a fee of USD 3,000, or such other fee as may be set forth from
time to time in the ICSID Schedule of Fees, for each day of participation
in meetings of the Tribunal or 8 hours of other work performed in
connection with the proceeding or pro rata;

19.1.2 subsistence allowances and reimbursement of travel (in business
class) and other expenses within the limits set forth in Regulation 14 of
the ICSID Administrative and Financial Regulations and the

1719
1720
1721

Claimant’s Revised Costs Submission, Annex, Tab: “Summary”.
Claimant’s Costs Submission, at para 27.
Respondent’s Revised Costs Submission, at 1.
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Memorandum on the Fees and Expenses of ICSID Arbitrators.

By correspondence dated November 30, 2021 and December 3, 2021, and upon the invitation of
the Tribunal, the Parties each agreed to modify Procedural Order No. 1 going forward such that
the arbitrators may claim reimbursement at cost of all their reasonable travel and other expenses

in connection with case-related matters.

In the course of these proceedings, the Parties have made advance payments with the PCA of a
total of US$ 1,900,000, that is, US$ 950,000 each.

The Tribunal fixes its fees and expenses, as per UNCITRAL Rules Articles 38(a) and (b), as

follows:

Judge James Crawford (until May 31, 2021): US$ 279,281.00 in fees and US$ 9,888.80 in

expenses.

Professor Bernard Hanotiau (from August 10, 2021): US$ 170,625.00 in fees and US$ 10,629.36

in expenses.
Professor Céline Lévesque: US$ 430,312.50 in fees and US$ 3,882.37 in expenses.
Dean Emeritus Ronald A. Cass: US$ 551,059.50 in fees and US$ 5,135.26 in expenses.

In accordance with UNCITRAL Rules Article 38(c), and Paragraph 20 of Procedural Order No.
1, the PCA’s fees and expenses for registry services in assistance of the Tribunal amount to
US$ 195,283.04 and US$ 24,299.08 respectively.

By correspondence dated April 24, 2020, the Parties agreed, upon Judge Crawford’s invitation,
to the appointment of Professor Freya Baetens as Judge Crawford’s assistant in these proceedings.
The Parties agreed that Professor Baetens would be remunerated at EUR 235 per hour and would
be able to claim back reasonable expenses. In accordance with UNCITRAL Rules Article 38(c),
Professor Baetens’ fees for assisting Judge Crawford whilst he was the Presiding Arbitrator
amount to US$ 61,320.15.

Other arbitration costs incurred pursuant to UNCITRAL Rules Article 38 and approved by the
Tribunal in the course of these proceedings, including costs associated with the reservation of
meeting and hearing facilities, the organisation of virtual proceedings, court reporting, IT support,
courier costs, bank costs, communications, and supplies amounts to US$ 158,283.79.

Accordingly, the total Arbitration Costs per UNCITRAL Rules Article 38 (excluding Legal
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Costs) are fixed in the amount of US$ 1,900,000.

2. Legal Costs

UNCITRAL Rules Article 38(e) requires the Tribunal to fix the “costs for legal representation
and assistance of the successful party if such costs were claimed during the arbitral proceedings,
and only to the extent that the arbitral tribunal determines that the amount of such costs is

reasonable”.

The Tribunal sets out below the amounts of costs for legal representation and assistance that are
claimed by each of the Parties. The figures below are drawn from the Parties’ Revised Costs
Submissions. Each Party maintains that the costs it incurred are reasonable, given the novelty,

seriousness, and complexity of the claim.1722

(a) The Claimant’s Arguments

Resolute submits that it incurred the following legal costs, amounting to $ 2,824,388.49 and
US$ 6,440,293.59:

Fees and expenses of BakerHostetler US$ 4,955,287.35
Fees and expenses of NortonRoseFulbright $2,402,355.51
Fees of KPMG $ 154,666.04
Fees of GLM $50,319.00

Fees and expenses of CapitalTrade, Dr. Jerry Hausman, and US$ 1,485,006.24
Mr. Seth Kaplan
Fees and expenses of Ernst & Young $217,047.95

(b) The Respondent’s Arguments

The Respondent submits that it has incurred the following legal costs, amounting to
$5,843,868.03:

Fees of legal representatives at the Trade Law Bureau $ 4,496,880.11
Fees of Cohen Hamilton Steger, AFRY/P0Oyry, and Core Legal | $ 1,545,456.39
Additional expenses (including travel costs of legal $84,502.78
representatives, costs of administrative services and supplies,

purchase of a collection of RISI price forecasts).

(¢)  The Tribunal’s Analysis

The first step that is required by UNCITRAL Rules Article 38 is the identification of the

1722

Claimant’s Costs Submission, at para 2; Respondent’s Costs Submission, at para 18.
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“successful party”. Having prevailed in the merits and damages phase of this arbitration, the
Respondent is to be considered the “successful party” for the purposes of fixing costs. It is
therefore unnecessary to fix the costs of the Claimant’s legal representation and assistance. The
degree of the Respondent’s success, and the extent to which it should be taken into account in the
apportionment of costs under UNCITRAL Rules Article 40, is dealt with in the subsequent

section.

No objection has been raised by the Claimant regarding the quantum of Legal Costs that have
been calculated by the Respondent. Indeed, the Tribunal notes that the Legal Costs of the

Respondent are lower than those of the Claimant.

In the circumstances, the Tribunal considers it reasonable to fix, for the purposes of UNCITRAL
Rules Article 38(e), the Respondent’s reasonable costs for legal representation and assistance at
$ 5,843,868.03.

C.  APPORTIONMENT OF COSTS
1. The Claimant’s Arguments
The Claimant argues that the Respondent should bear the Claimant’s arbitration and legal costs.

Referring to NAFTA Article 1135(1) and UNCITRAL Rules Article 38, the Claimant submits
that the Tribunal may determine the reasonableness of any costs claimed and apportion these
depending on the circumstances of the case.'?® According to the Claimant, the factors relevant to
determining the allocation of costs include the relative success of the parties, whether the claims

were serious, and whether unnecessary costs or delays were attributable to either party.1’?*

The Claimant argues that should it be wholly successful in the arbitration, Canada should pay all
of Resolute’s legal and arbitration costs.*’?® Should it be partially successful, Resolute contends

that Canada should be ordered to pay part of Resolute’s arbitration and legal costs.’?

Should it not be successful, Resolute argues that the Tribunal should not award costs in Canada’s
favour for the following reasons.}’?” First, Resolute notes that it prevailed in the jurisdictional

phase and therefore the Tribunal should award Resolute its costs incurred in opposing Canada’s

1723
1724
1725
1726
1727

Claimant’s Costs Submission, at paras 3-4.
Claimant’s Costs Submission, at para 7.
Claimant’s Costs Submission, at para 8.
Claimant’s Costs Submission, at para 8.
Claimant’s Costs Submission, at para 8.
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motions on jurisdiction and admissibility.1’?® Second, Resolute contends that its claims were
serious, presented novel issues, and were compelled by underlying unfairness.’?® According to
Resolute, the fact that it prevailed in the jurisdictional phase is evidence of the seriousness of its
claims.?® To demonstrate the seriousness of its claims, Resolute also recalls its arguments
regarding the losses it suffered due to GNS’s enrichment of PHP, noting that this outcome was
foreseen by GNS and prompted a countervailing duty investigation.’®! Resolute argues that it
was compelled to bring this case due to the unfairness of the actions of GNS and Canada.'’®? It
submits that Canada displayed “reckless disregard” for the Claimant’s investments.’*® Further,
Resolute argues that its efforts at seeking amicable resolution of this dispute were unreciprocated
by Canada.'”* Resolute notes that Canada “invited” this NAFTA litigation by not declaring that
the measures taken by GNS were subsidies before the WTO.1%5 Resolute further submits that its
claims present novel and complex issues regarding the interpretation of NAFTA Article 1102, the
impact of “self-contradiction” in international fora, the ability of a State to invoke public interest
as a “complete defense”, and methods of calculating damages.'”®® Resolute recalls that this

arbitration also required a complex factual and damages analysis.*"%

Resolute submits that costs should be allocated to Canada for causing delays, noting that Canada

delayed the production of a key document, Exhibit R-161.1738

2. The Respondent’s Arguments

The Respondent argues that Resolute should bear all of Canada’s costs of arbitration. Canada
submits that it should in no circumstances bear any of Resolute’s costs, even if a breach of
NAFTA is found. 1%

The Respondent argues that Resolute’s claims lack merit.1“° It reiterates that the Claimant’s
national treatment argument must fail because Article 1102 is not applicable in light of

Article 1108(7) and because Resolute cannot prevail on the treatment “in like circumstances”

1728
1729
1730
1731
1732
1733
1734
1735
1736
1737
1738
1739
1740

Claimant’s Costs Submission, at para 9.
Claimant’s Costs Submission, at Part 111.B.
Claimant’s Costs Submission, at para 10.
Claimant’s Costs Submission, at para 12.
Claimant’s Costs Submission, at para 13.
Claimant’s Costs Submission, at para 14.
Claimant’s Costs Submission, at paras. 15-17.
Claimant’s Costs Submission, at para 19.
Claimant’s Costs Submission, at para 20.
Claimant’s Costs Submission, at para 22.
Claimant’s Costs Submission, at paras 23-24.
Respondent’s Costs Submission, at para 1.
Respondent’s Costs Submission, at para 2.
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test.141 The Respondent submits that Resolute relies on factual misrepresentations in support of
its argument that Canada breached the minimum standard of treatment under customary
international law.'*> The Respondent recalls that Resolute itself has benefited from a $50 million

financial assistance package from GNS and chose not to bid on PHP.1743

The Respondent argues that it should be awarded the full amount of its costs even though it did
not prevail on jurisdiction.1** The Respondent highlights that the claims nearly violated the three-
year limitation period and were “close to the line” on the “legally significant connection” test.14
The Respondent notes that the Claimant included at the merits stage claims that were ruled to be

outside the Tribunal’s jurisdiction in the jurisdictional phase.1

The Respondent argues that the same problems concerning attribution that plagued the Claimant’s
Article 1110 claim (which was eventually abandoned), continue to affect its claim under
Article 1105.174" The Respondent notes that Resolute refused Canada’s proposal that Resolute

withdraw its claim and share costs equally.1748

The Respondent argues that the Claimant’s approach to damages justifies an order of costs in
Canada’s favor.'’*® The Respondent argues that the Claimant made it difficult to assess the basis
of its damages claim and produced “multiple and significantly fluctuating numbers” with every

submission.17%0

The Respondent argues that the Claimant should bear its own costs even the Tribunal finds a
breach of NAFTA.Y%! The Respondent argues that it was Canada, rather than Resolute, that
proposed a “reasonable and coherent approach” to quantifying damages.'®> The Respondent
characterizes the Claimant’s approach to damages as being “manifestly untenable and confused”;
the Claimant did not follow the advice of its expert and eventually abandoned the damages request

in its Reply Memorial altogether.173
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Respondent’s Costs Submission, at para 7.

Respondent’s Costs Submission, at para 8.

Respondent’s Costs Submission, at para 9.

Respondent’s Costs Submission, at para 10.
Respondents Costs Submission, at para 10.
Respondent’s Costs Submission, at para 10.
Respondent’s Costs Submission, at para 11.
Respondent’s Costs Submission, at para 11.
Respondent’s Costs Submission, at para 12.
Respondent’s Costs Submission, at para 12.
Respondent’s Costs Submission, at para 14.
Respondent’s Costs Submission, at para 15.
Respondent’s Costs Submission, at para 16.
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3. The Tribunal’s Analysis

After fixing the costs of the arbitration, the UNCITRAL Rules require the Tribunal to exercise its

discretion in apportioning the costs of arbitration.

Under the UNCITRAL Rules Article 40(1), there is a presumption that the unsuccessful party
bears the Arbitration Costs, subject to any determination by the Tribunal as to what apportionment

may be reasonable in the circumstances of the case.

In the present matter, the Claimant is the unsuccessful party overall. However, as the Claimant
has pointed out, the Respondent had raised objections to the Tribunal’s jurisdiction in the first,
bifurcated phase of these proceedings that were not successful. The Tribunal affirmed in the
Jurisdiction Decision its jurisdiction to decide the Claimant’s claims concerning the Assistance
Measures, excluding only the interim measures that were taken to keep the Port Hawkesbury Mill
in operation and certain claims concerning taxation measures.*’>* Therefore, the Respondent was

the unsuccessful party overall in the jurisdiction phase of this Arbitration.

In the circumstances, the Tribunal considers it appropriate to depart from the general presumption
in UNCITRAL Rules Article 40(1) and to apportion the Arbitration Costs between the Parties, as
follows: one third to be paid by the Respondent and two thirds to be paid by the Claimant. Given
that the Arbitration Costs total US$ 1,900,000.00, the above apportionment means that the
Respondent must bear US$ 633,333.33 and the Claimant US$ 1,266,666.67 of the total
Acrbitration Costs.

The Tribunal directs that, in addition to bearing its share of the Arbitration Costs, the Claimant
shall reimburse the Respondent for that part of the Respondent’s deposit in excess of the
Respondent’s apportioned share of the Arbitration Costs, i.e., US$ 316,666.67.

The Tribunal recalls that the UNCITRAL Rules Article 41(5) states that “[a]fter the award has
been made, the arbitral tribunal shall [...] return any unexpended balance to the Parties”. The

Tribunal notes that there is no unexpended balance to return to the Parties.

Under the UNCITRAL Rules Article 40(2), there is no presumption as to where the Legal Costs
should lie. The Tribunal is free to determine which party shall reasonably bear those costs in the

circumstances of the case.

The Tribunal considers it apposite to make the following observations in connection with the

1754

Jurisdiction Decision, at para 330.
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allocation of Legal Costs.

First, the Tribunal notes that the present case raised serious and difficult legal issues for the Parties
and the Tribunal. In its Costs Submission, the Claimant highlighted the complexity of the issues
surrounding the interpretation of NAFTA Article 1102, the arguments on “self-contradiction”,
and the methods of calculating damages. The Tribunal adds to this list the interaction between
NAFTA Article 1102 and Article 1108 and the navigation of NAFTA language that was not
defined by the NAFTA parties.

Second, the Tribunal notes that, through the course of the proceedings, neither Party distracted
the Tribunal from its analysis of the core issues in this case, by withholding relevant information
or by forwarding unnecessary or frivolous arguments. The Tribunal’s conclusion is not altered by
the Claimant’s criticism of the Respondent’s alleged delay in producing the ||| G
nor the Respondent’s arguments concerning the Claimant abandoning its NAFTA Article 1110

claim and its alleged delay in bringing this Arbitration.

Third, both Parties conducted themselves with good faith and congeniality through the
proceedings. No undue costs or delay was introduced to the proceedings due to the conduct of
either Party. The Tribunal is grateful to the Parties for their collaboration in the smooth
organisation of two significant virtual hearings on the merits and damages. The Tribunal is also
grateful for the Parties’ cooperation and patience in ensuring that the reconstituted Tribunal was

fully briefed on this matter in the most efficient manner possible.

For the reasons outlined above, and exercising its discretionary powers under the UNCITRAL
Rules Article 40(2), the Tribunal orders that the Claimant and the Respondent shall each bear

their own legal costs in full, without any recourse to the other.
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VIill.  AWARD

816. For the foregoing reasons, the Tribunal:

A.

B.

Finds that the Assistance Measures, but for the LRR, are attributable to Canada;

Dismisses the Claimant’s request for a finding that Canada has violated its obligations to
Resolute under NAFTA Atrticle 1102;

Dismisses the Claimant’s request for a finding that Canada has violated its obligations to
Resolute under NAFTA Atrticle 1105;

Dismisses the Claimant’s request for a finding that Canada’s breaches of its obligations under
NAFTA Chapter 11 caused Resolute to incur damages;

Dismisses the Claimant’s request for an award of damages;

Orders Resolute to pay Canada US$ 316,666.67 representing the Arbitration Costs incurred by
the Respondent in excess of its share as fixed and apportioned by the Tribunal; and

Save as aforesaid, dismisses all other claims made by the Parties.
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