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If accepted, the latter translation might suggest that, beyond the question of capacity, the Tribunal
should also investigate whether any restrictions applied under Ukrainian law to the making of
investments by Finilon in the Crimean Peninsula. As will be seen, the Tribunal is not in a position

at this stage to carry out this investigation in full.

the Resolution of the National Bank of Ukraine No. 699 dated 3 November 2014, which states
that it “is prohibited for a resident [of Ukraine] to invest in an investment object located
(registered) within the territory of Crimea.”?! While the plain text of Resolution No. 699 could
suggest a prohibition on all investments in the Crimean Peninsula, the Tribunal acceptsjiii]
. 2 the scope of the powers of the National Bank of Ukraine, this
Resolution should be understood as prohibiting only monetary transfers to the Crimean Peninsula

and only those made after the Resolution came into force.?!!

8] &) (&)
— — =3
b (=] =]

[
[

D
(e



204.

PCA Case No. 2015-21
Interim Award

N, . Resolution of the National Bank
of Ukraine No. 260 dated 6 May 2014.2"3 Inter alia, the Resolution mandated Ukrainian banks to

terminate the operations of their Crimean branches within a month of the Resolution.?"|Jjjjij

As noted above, in this Interim Award the Tribunal has considered it appropriate to decide
questions of jurisdiction and admissibility on a narrow basis. In order not to prejudge any issue
in the absence of complete information, the Tribunal therefore defers to the merits stage of the
proceedings the consideration of any jurisdictional questions that might require findings of fact
likely also to be relevant to merits issues. Whether the Claimants complied with Resolution
No. 260 and whether this Resolution is relevant given the timing of alleged Treaty breaches, are

two such questions.

2. Whether there exists a dispute between the Parties “arising in connection with
investments”

A second jurisdictional requirement set out in Article 9 of the Treaty is the existence of a dispute
between the “investor of a Contracting Party” and the other Contracting Party “arising in

connection with investments.” This requirement gives rises to a number of questions:

213

214 National Bank of Ukraine Regulation No. 260 “On withdrawal and cancellation of banking licenses and general
licenses to carry out currency transactions of some banks and closure by the banks of their separate departments
located on the territory of the Autonomous Republic of Crimea and city of Sevastopol,” 6 May 2014 |

para. 5. The Tribunal notes that the Resolution entered into force on 6 May 2014.
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otherwise satisty the Claimants’ claims. The Tribunal finds that, at the latest, the dispute between

the Parties crystallized when the Respondent provided no answer (beyond an acknowledgment

o
-
-
o
o
o
2.
=
-
N
q—
S)
f
=
o
=
o
—
=+
@
-

I Thc Tribunal concludes on this basis that there exists a dispute between the Parties
within the meaning of Article 9 of the Treaty, arising in connection with what the Claimants

consider to be their protected investments under the Treaty.

The fourth question set out in paragraph 207 above—whether the Treaty protects investments
that were made in the Crimean Peninsula before the Russian Federation assumed responsibility

for its international relations—is raised by the Respondent’s correspondence to the Tribunal. i

This is a serious objection that, if accepted, would dispose of PrivatBank’s claims
comprehensively as all of its claimed investments were made before the Treaty became opposable
to the Russian Federation in respect of the Crimean Peninsula on 21 March 2014. It is also
material to ask whether what were “domestic” investments of the Claimants at the point at which
they were initially made, i.e., investments by Ukrainian investors in Ukraine, can properly be

considered to have been internationalised and to have acquired the protection of the Treaty
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