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2021-05-14 Email on Confidential Information in Mesa Power Group NAFTA Case.pdf

Dear Mr. President and Members of the Tribunal.

Paragraph 2 in Procedural Order 12 referenced Canada’s ongoing refusal to accept the
veracity of the statements of Tennant Energy’s legal counsel regarding Mesa Power
Group’s agreement to share nonconfidential information with the public.  The Procedural
Order referenced this position as follows:

Moreover, the Claimant’s counsel’s oral representation at the January 2020 hearing
that he had received permission from the late Mr. T. Boone Pickens of Mesa Power
to share “non-confidential information” from the Mesa Power arbitration is
insufficient to demonstrate that the Claimant had permission to disclose
confidential information in that arbitration.

Canada’s refusal to accept the representations of counsel in this arbitration are
unwarranted. Further, this matter raised some sensitive legal privilege issues which were
made more difficult by Mr. Appleton’s absence from the office due to extenuating
circumstances.

We believe that we can address and fully resolve this matter. Cole Robertson, the client
representative of Mesa Power Group during the NAFTA hearings, has sent us a
communication (attached) confirming Mesa Power’s consent to share non-confidential
information arising from the Mesa Power NAFTA arbitration. 

Mr. Robertson agreed to share Mr. Appleton’s March 14, 2016 handwritten client meeting
notes of a brief call with T. Boone Pickens.  These handwritten notes also reference Mr.
Robertson’s prior instructions to the Mesa Power lawyers to share non-confidential
information with non-parties to the Mesa Power NAFTA claim.

We trust that with the provision of the email and the handwritten meeting notes will end
this matter. We expect Canada to fully and completely withdraw its objections.  By
providing this information, we do not waive any applicable privileges or work product, all
of which is preserved. 

Yours very truly,

Edward (Ed) Mullins
Board Certified International Litigation and Arbitration
Pronouns: He/Him/His

786.747.0203
EMullins@reedsmith.com
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From: Cole Robertson
To: Ed Mullins; Barry Appleton
Subject: Email on Confidential Information in Mesa Power Group NAFTA Case
Date: Friday, May 14, 2021 1:29:04 PM


May 14, 2021
 
To whom it may concern:
 
I was the Vice President of Finance for Mesa Power Group, LLC. In this capacity, I was
responsible for the day‐to‐day operations of the company, as well as overseeing company
financing, analytical finance, accounting, financial reporting, and tax activities. I oversaw the
company’s operations and financing, including all financial reporting and tax activities. I
analyzed and assessed Mesa’s potential investments and attended to the research and
screening of clean and renewable energy projects throughout North America. I was the client
representative of Mesa Power Group at all the NAFTA hearings. I filed two witness statements
in the arbitration as the client representative, and I attended the entire set of hearings.
 
Mesa Power Group authorized disseminating non‐confidential information that was filed or
assembled by Mesa Power Group in its NAFTA dispute to the public. I communicated these
instructions to our lawyers Barry Appleton and Ed Mullins in the winter of 2016.
 
I authorize the release of the handwritten notes of Mr. Appleton’s telephone communication
with Mr. Pickens of March 14, 2016. We expressly retain the privileges over our other
communications with our legal counsel.
 
Furthermore, I understand that the videos of the Mesa Power hearings were subsequently
published on the internet for over five years.  Mesa Power Group was not consulted by the
Permanent Court of Arbitration when the PCA made the decision to remove these videos from
the internet in 2020 upon the unilateral request of the Government of Canada.  In my view, all
of these videos are in the public domain. Had we been asked, we would have maintained our
policy of public access to information about this NAFTA arbitration claim.  We had no
objection to the continued publication of the full Mesa Power NAFTA hearing videos. 
 
I trust that this email will clarify these matters.
 
Cole Robertson
 
 


Cole Robertson
Managing Director
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2305 Cedar Springs Road, Suite 230 |Dallas, Texas 75201
Direct: 214‐615‐3819 | Main: 214‐265‐1090
Website | Cole@bpenergypartners.com
 


Disclaimer:  This message and any attachments may contain privileged, confidential, proprietary, or non-public information that belongs to the sender.  It is meant only for the original
addressees. If you are not an intended recipient, you are hereby notified that any use, reproduction, dissemination, or distribution of such data is strictly prohibited and may be unlawful.
Please notify the sender immediately if you have received this message in error.
 
This communication is for informational purposes only, and should not be construed as investment, legal or tax advice. This communication is not intended as an offer to sell any security and
does not constitute an offer or a solicitation to buy, hold, or sell an interest in any fund or other security.  Any such investment is speculative and involves substantial risks.  Additional
information regarding a  fund, including fees, expenses and risks of investment is contained in the offering memorandum and related documents, and should be carefully reviewed.  An offer
or solicitation of an investment in the fund will only be made pursuant to an offering memorandum.  There can be no guarantee that the fund will achieve its investment objectives or that
losses will be avoided.


 
IRS Circular 230 Disclosure: United States Treasury Regulations provide that a taxpayer may
rely only on formal written advice meeting specific requirements to avoid federal tax
penalties. Any tax advice in the text of this message, or in any attachment, does not meet those
requirements and, accordingly, is not intended or written to be used, and cannot be used, by
any recipient to avoid any penalties that may be imposed upon such recipient by the Internal
Revenue Service. Important / Confidential: This message from BP Energy Partners LLC is
confidential and may be privileged, proprietary or otherwise exempt from disclosure under
applicable law. If you are not the intended recipient (or authorized to act on behalf of the
intended recipient) of this message, you may not disclose, forward, distribute, copy, or use this
message or its contents. If you have received this communication in error, please notify us
immediately by return e-mail and delete the original message from your e-mail system. Thank
you.
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