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1 Toronto, Ontario 1| interpretation of the word "project"”, and | say
2| --- Upon resuming on Thursday, October 31, 2013 2| that in quotes, with actual legidative and
3| at9:00am. 3| constitutional authority.
4 PRESIDING ARBITRATOR: | think 4 And it also confuses the ordinary
5| we're all set. Good morning to everybody. | will 5| statutory authority of public officials to do
6| open the eighth and last day of hearing. There 6| specific things in specific circumstances in good
7| doesn't seem to be any procedural issue to be 7| faith with a carte blanche licence to do anything
8| decided or, right now, so without further ado | 8| they want, to withhold information at will, and to
9| givethefloor to the claimant. Mr. Nash, you have 9| abuse the authority entrusted to them.
10| thefloor. 10 But overall what Canada does say
11| SUBMISSIONS BY MR. NASH: 11| is much less important, we submit, than what it
12 MR. NASH: Thank you, 12| does not say.
13| Mr. President, Members of the Tribunal and good 13 Canadais conspicuoudly silent on
14| morning. 14| the two fundamental issues of this case.
15 During the course of my 15 First, Canadaignores the
16| presentation, which will focus on the facts of this 16| fundamental legal duty and responsibility of all
17| case, we will be putting some slides up on the 17| public servants who exercise any statutory or
18| screen and hard copies of those slides will be 18| discretionary authority, to do so fairly,
19| provided to you subsequently. 19| reasonably, and in good faith.
20 Mr. President, Members of the 20 The second thing Canadaignoresis
21| Tribunal, the testimony of the witnesses you have 21| the constitutional limitations on all federal and
22| heard over the last seven days confirms that 22| provincial legidative authority. These are not
23| everything we said in our opening was true. 23| issues of technicality or semantics; these two
24 And the story of what happened to 24| omissionsin Canada's presentation go to the heart
25| Bilconisnot only true, it's clear and simple. We 25| of this case, and both of these omissions go to the
Page 4 Page 6
1| said in our opening that the Bilcon story isa 1| heart of the rule of law.
2| story of arbitrary standards selectively enforced 2 Therule of law, which aswe've
3| inthe service of political expediency, rather than 3| heard is the bedrock of international law, isalso
4| public integrity. 4| the bedrock of all Canadian law. It appliesat all
5 Taken alone, any part of the 5| timesto al public servants, be they elected
6| factual matrix we have seen may appear to be 6| officials or civil servants.
7| innocent. Taken together, the parts lose the 7 Andtheruleof law in
8| veneer of aregulatory process motivated by 8| international law and domestic law iswhat this
9| laudable federal-provincial cooperation and 9| caseisfundamentally about. | will addressit
10| harmonization, and paint what we submit isa 10| first in the context of domestic law where it forms
11| disturbing picture of systemically unfair and 11| acritical part of the factual matrix of the case,
12| unlawful regulatory conduct. 12| and my colleague, Mr. Appleton, will then address
13 The evidence before you shows 13| it in the context of the law applicable to the
14| unequivocally and conclusively what was really 14| resolution of the case under the NAFTA.
15| going on. And what really happened. 15 At its essence, therule of law is
16 Canada has portrayed the 16| as simple as the basic facts of the case. It
17| claimants case as being atall tale. Itisfar 17| applies to the exercise of all public authority.
18| from atall tale. 18] It saysthat no public authority, no matter how
19 Canada's picture confuses 19| discretionary it may be, is unfettered.
20| political expediency with lawful harmonization. 20 Put simply, the rule of law
21| And respectfully, it confuses what was actually 21| requiresthat all public authority must be
22| going on with asimple 3.9 hectare quarry with what 22| exercised fairly and in good faith, on the basis
23| was contemplated for a possible future larger 23| only of relevant considerations assessed
24| quarry. 24| reasonably, honestly, objectively, transparently,
25 It confuses a contrived 25| and impartially, and only for the purpose for which
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1| the authority was granted. 1| construction in the water, the federal government
2 Anything else or anything lessis 2| inthis case had three possible triggers for an
3| an abuse of authority and an abuse of public 3| environmental assessment of the marine
4| trust. That makes any resulting act or decision a 4| terminal. One was under the Navigable Waters
5| breach of jurisdiction, and istherefore ultra 5| Protection Act for a permit to construct the marine
6| vires. 6| terminal, section 5 of that Act.

7 The unguestionable meaning and 7 The other two were under sections

8| practical application of these bedrock principles 8| 32 and 35 of the Fisheries Act, if the marine

9| was eloquently reviewed in these proceedings by 9| terminal would, respectively, kill fish or destroy
10| Professor Rankin. They not only emanate from the 10| fish habitat.
11| Supreme Court of Canada, but are clearly reflected 11 Since the quarry was on land, the
12| in the Vaues and Ethics Code for the Public Sector 12| federal government had prima facie no legislative
13| of the Government of Canada and the Values, Ethics, 13| authority over the quarry. Theoretically, it might
14| And Conduct Code for Nova Scotia's Public Servants. 14| have had two possible triggers to conduct an
15 And every one of Canada's 15| environmental assessment of the quarry. Also,
16| witnesses acknowledged that these bedrock 16| under sections 32 and section 35 of the Fisheries
17| principles prescribed what was at all times 17| Act, if -- but only if -- some land-based activity
18| expected of them and indeed of all public servants. 18| on the quarry would kill fish or destroy habitat,
19 What these basic principles of 19| fish habitat.
20| fairness, reasonableness and good faith required of 20 Otherwise, it could not lawfully
21| dl public servantsis the first fundamental fact 21| include the quarry in its environmental assessment
22| inthis case that Canadaignores. The second 22| of the marine terminal and that is afundamental
23| fundamental fact that Canadaignoresis that the 23| point to the submissions of the claimantsin this
24| Canadian Constitution divides legislative authority 24| case.
25| between the federal and provincial governments. 25 Asreviewed in detail by both

Page 8 Page 10
1 The basic corollary isthat one 1| Professor Rankin and Mr. Estrin in their expert
2| level of government cannot usurp or trench on the 2| reports and in their testimony, Canadian
3| legidlative authority of the other and neither can 3| jurisprudence regarding constitutional jurisdiction
4| giveto itself or confer on the other alegidative 4| is conclusive and unequivocal. The existence of
5| authority it does not actually have. 5| actud triggers -- both federally and
6 Applied to this case, this 6| provincially -- must in fact be real. The Supreme
7| fundamental constitutional principle means that 7| Court of Canada and the Federal Court of Canadain
8| each government could only conduct an environmental 8| the Red Hill case made it absolutely clear that no
9| assessment of a project or an undertaking if it, or 9| pretext of atrigger is sufficient.

10| any component of it, lawfully claimed within its 10 And any action taken by public

11| legidative authority. 11| officials on the pretext of atrigger is unlawful
12 Thebasic principleis clearly 12| and ultravires. And | quote from the Red Hill's
13| explained in the federal government officials, to 13| case:

14| the federal government officialsin their annotated 14 "The federal government may
15| guide to the Canadian Environmental Assessment Act, 15 not use 'the pretext of some

16| referred to by Professor Rankin and accepted as an 16 narrow ground of federal

17| authority yesterday by Mr. Smith. 17 jurisdiction to conduct a

18 Asthe CEAA guide explains, 18 far-ranging inquiry into

19| industrial activity that affects rivers and oceans 19 matters that are exclusively

20| which are habitat for fish and marine life 20 within provincia

21| generally comes under federal legidative 21 jurisdiction.'

22| authority, and industrial activity on land 22 "The Environment Minister's
23| generally comes under provincial legislative 23 decision to refer this

24| authority. 24 project was not supported by

25 Since amarine terminal requires 25 avalid head of power and
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1 thus was ultravires." 1| makes everything done by these public officials
2 For its part, Nova Scotia could 2| unlawful, ultravires at each and every step of the
3| only conduct an environmental assessment of the 3| way.
4| quarry if it had atrigger under its provincial 4 | will turn to step 1 which isthe
5| legidative authority. 5| insertion of conditions 10(h) and (i) into the
6 Aswe've heard, quarries under 6| approval for the 3.9 hectare quarry.
7| four hectares were exempted from environmental 7 Step 1 was when Mr. Petrie imposed
8| assessments, pursuant to the provisions of the Nova 8| conditions 10(h) and (i) into his otherwise
9| Scotia Environment Act. 9| ordinary industrial approval of the 3.9 hectare
10 Mr. Petrie's evidence and the Nova 10| quarry at the behest and request of the DFO. As
11| Scotia proponent's guide and other documents are 11| I've said, quarries in Nova Scotia under four
12| clear. Nova Scotia could only commence an 12| hectares were entirely exempt from any kind of
13| environmental assessment of a quarry larger than 13| environmental assessment under Nova Scotids
14| four hectares once the registration document was 14| Environmental Act.
15| registered under the Act. 15 Mr. Petrie knew it and the DFO
16 At the time Minister Anderson 16| knew it, too, they also knew that Nova Scotia did
17| referred the Bilcon marine terminal and the Bilcon 17| not have any legidative authority to regulate over
18| quarry to ajoint review panel, federal officias 18] fish or marine mammals.
19| in both the DFO and CEAA knew that no lawful basis 19 They also knew that Canada did not
20| had been established to include the quarry in a 20| have alegidative trigger for an environmental
21| federal environmental assessment of the marine 21| assessment until awharf was applied for. And that
22| terminal. 22| wasclear in an email we will citein this opening
23 And since Bilcon had not yet 23| when we deliver the annotated copy.
24| registered any quarry under the Nova Scotia 24 Condition 10(h) required blasting
25| environment act, the Nova Scotia officials involved 25| to conform with the published federal blasting
Page 12 Page 14
1| also knew that there was no lawful environmental 1| guidelines, the Dennis Wright guidelines, which
2| assessment of the quarry underway in Nova Scotia 2| required a blasting setback of 35.6 metres and we
3| and that they had no lawful trigger under 3| saw the calculation of that under the guidelines,
4| provincia legislation to start one. 4| 35.6 metres under the shoreline, from the
5 The 3.9 hectare quarry was exempt 5| shoreline.
6| and no registration for the larger quarry was filed 6 The Nova Scotia blasting
7| until 2006. 7| guidelines only required a sethack of 30 metres.
8 Canada chooses, respectfully, to 8 While condition 10(h) was not
9| overlook these facts and to ignore the basic 9| unreasonable or inappropriate taken in and of
10| underlying fact of the constitutional 10| itself, it was nonethel ess superfluous as Bilcon
11| infrastructure that governed the legislative 11| was proceeding responsibly and had always intended
12| jurisdiction of Canada and Nova Scotiain this 12| to comply with al lawful federal and provincial
13| case. 13| blasting guidelines and conditions.
14 Canada also, | say respectfully, 14 And the blasting plan it submitted
15| chooses to ignore the basic underlying fact that 15| for what Mr. Petrie acknowledged in an email was a
16| regardless of what federal or provincial 16| "test blast" clearly showed that it wasin full
17| legidative authority the public officials involved 17| compliance with both the provincial conditions and
18| purported to act under, all of their actions and 18| the federal blasting guidelines.
19| all of their decisions were subject to an absolute 19 Condition 10(i), however, was
20| legal duty to exercise their public authority 20| clearly ultravires. It required Bilcon to prove
21| fairly, reasonably, and in good faith. 21| by way of areport -- not to Nova Scotia, but to
22 The manifest failure of the public 22| the DFO in advance of any blasting -- that the
23| officias involved to respect and adhere to these 23| blasting would have no adverse effect on marine
24| two fundamental principles that Canada has 24| mammals. And the DFO had to provide written
25| tellingly chosen in this arbitration to ignore 25| acceptance before blasting could commence.
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1 That turned out, in this case, to 1| the basis and only on the basis that Mr. Conway,
2| be check mate. 2| the DFO's marine mammal expert, had expressed a
3 Apart from the practical 3| concern about the effect that blasting at the
4| impossibility of proving such a negative, 4| quarry might have on marine mammals.
5| Mr. Petrie thereby not only fettered his discretion 5 It was rather interesting during
6| but he completely abdicated all of his discretion 6| the course of this hearing to hear testimony in
7| and responsihility to the federal DFO. 7| this proceeding that Mr. Conway's credentials were
8 Mr. Petrie thereby gave aveto to 8| somehow not quite sufficient to allow him to
9| DFO to prevent any blasting on an ordinary Nova 9| declare that condition 10(i) had been satisfied,
10| Scotia 3.9 hectare quarry, when he knew and DFO 10| when his concern was al that was required to have
11| knew that the federal government had no legidlative 11| the condition imposed.
12| authority whatsoever over the quarry, and when 12 Mr. Petrie testified here that he
13| compliance with the only lawful provincial 13| himself then expanded the DFO request and you will
14| conditionsin the April 30th, 2002 approval was 14| recall the handwritten note on the email from
15| readily achievable. 15| Mr. Jollymore, which is April 26th, 2002, where
16 The DFO veto was much later 16| Mr. Petrie added words to the condition which, when
17| confirmed to Mr. Buxton by the then Nova Scotia 17| read fairly, absolve him from any responsibility
18| Minister of Environment and Labour who wrote in 18] for ever allowing blasting on the 3.9 hectare
19| reference to conditions 10(h) and (i) that and | 19| quarry by deferring completely to the DFO.
20| quote: 20 Mr. Petrie aso confirmed at this
21 "...it would not be 21| proceeding that condition 10(i) was designed to
22 appropriate to remove these 22| dedl exclusively with concerns about marine mammals
23 conditions without DFO's 23| and had nothing to do with fish.
24 consent." 24 From that moment forward, however,
25 And the Tribunal will recall that 25| the federal DFO used Mr. Petrie's condition 10(i)
Page 16 Page 18
1| DFO officials were told that condition 10(i) meant 1| to prevent the Bilcon quarry from proceeding. As
2| what it said, and moreover, that they could not 2| Neil Bellefontaine testified, the DFO viewed and
3| accept a blasting plan from Bilcon unless the 3| treated Bilcon's 3.9 hectare quarry more
4| Minister's office approved. 4| stringently based on the fact that someday it might
5 "I have been advised by the 5| become alarger quarry.
6 Minister's office that we are 6 But Bilcon was never informed that
7 not to accept areport..." 7| from the very beginning the DFO was conducting a
8 | am quoting here from 8| stealth environmental assessment of its test quarry
9| Mr. Surette. 9| and again without any legal authority.
10 "...areport on the effects 10 It is abasic axiom, we submit, of
11 of blasting on marine mammals 11| delegated authority that the person to whom the
12 as per section (i) of item 10 12| authority is delegated must himself fairly,
13 of the Nova Scotia approval 13| reasonably, and in good faith exercise the
14 issued April 30th until such 14| discretion delegated to him. The deferral of the
15 time asthe Minister's office 15| exercise of discretion to another authority, let
16 has reviewed the 16| alone to another government, is a fetter on the
17 application." 17| necessary personal exercise of discretion and is
18 While there was, with respect, a 18| fatal to the legal validity of any resulting act or
19| modest and self-serving retraction in a subsequent 19| decision.
20| email by Mr. Surette, the message could not have 20 By his own conduct and his desire
21| been clearer. The climate was clearly established 21| to avoid responsibility, Mr. Petrie not only
22| and the temperature had been set. 22| fettered but totally abdicated all of the
23 The Tribunal will also recall that 23| discretion he was required to personaly exercise
24| Mr. Petrie was asked by the DFO to insert condition 24| resulting in afundamental breach of lawful
25| 10(i) into his approval of a 3.9 hectare quarry on 25| provincial jurisdiction from the very beginning of
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1| the Bilcon saga. 1| information the DFO had that there was, in fact, no
2 I will turn now to the second 2| concern about the effect that blasting at the
3| step, which we entitle: "Deception and 3| quarry might have on marine mammals, the DFO
4| conceament.” 4| repeatedly asked Bilcon for more and more
5 The next unlawful step was the 5| information, setting up one road block after
6| deliberate deception and concealment by DFO and 6| another in Bilcon's way in the conduct of their
7| CEAA officials which, from the outset, obviated 7| stealth environmental assessment.
8| lawful federal jurisdiction aswell. 8 None of this was about an open,

9 Within two weeks of Mr. Buxton 9| transparent, honest and fair process. It was all
10| submitting the first blasting plan in September of 10| about hindrance, obstruction and delay.
11| 2002, Dennis Wright, the DFO blasting expert and 11 And it al of course culminated in
12| co-author of the federal blasting guidelines, had 12| the establishment of the 500 metre setback which
13| provided Mr. Ross with mitigation measures that 13| appears, on the very limited evidence Canada has
14| would have permitted Bilcon to commence blasting 14| made available, to have been concocted in a matter
15| immediately at the 3.9 hectare quarry. 15| of days.
16 Mr. Wright wrote; 16 To justify the 500 metre setback
17 "The explosive guidelines are 17| the DFO purported to have a computer simulation, a
18 designed chiefly to protect 18| model which Mr. Buxton wastold he could review.
19 fish. The easiest mitigation 19| Thisisin June of 2003. Despite his repeated
20 is-- if whales are present 20| requests -- and there were three of them; one on
21 within visual limits (about 1 21| June 6th, one on June 16th, and one on July 21<t,
22 kilometre) the blast isto be 22| which Mr. Buxton was told he could review, but
23 delayed until the whales 23| despite his repeated requests the calculations
24 vacate that perimeter.” 24| generated by the model were never provided to him,
25 Following Mr. Wright's 25| and were not produced in this arbitration. They

Page 20 Page 22
1| recommendations for mitigation, Bilcon should have 1| have never been produced -- it istelling that
2| been dlowed, at a minimum, to conduct monitored 2| Mr. Wright, apparently the most authoritative
3| test blasts on the 3.9 hectare quarry starting on 3| federal official on blasting near Canadian waters,
4| October 1st, 2002. 4| was not the official who, at the critical time, in
5 By December 2nd, 2002 Mr. Conway 5| June, May-June of 2003 doing the modelling and
6| confirmed to Mr. Ross that he had no concern about 6| calculations during that period, after having
7| the effect that blasting at the quarry might have 7| provided his frank advice and recommendations
8| on marine mammals. He wrote simply and clearly 8| earlier in September 2002.
9| that: 9 However, in the event, we now know

10 "In respect to the Whites 10| that he advised the DFO that the I-Blast model --
11 Cove hlasting plan, based on 11| which the DFO told Mr. Buxton it was relying on --
12 the information provided and 12| was not appropriate because it was designed for

13 the undertakings that the 13| blasting in water, not on land.

14 proponent is prepared to 14 He was satisfied that a setback of

15 take, | have no concernsin 15| about 100 metres would be sufficient to account for
16 respect to marine mammal 16| the possible presence of iBoF.

17 issues in respect to this 17 But once again, the DFO withheld

18 specific proposal.” 18] this critical information from Bilcon.

19 Without any doubt, then, by 19 In the result, the DFO and CEAA

20| December 2002 there were, in fact, no legitimate 20| knew, before the Bilcon quarry was referred to a
21| lingering DFO concerns about blasting at the 21| Joint Review Pandl, that it had not established, on
22| quarry. 22| any remotely scientific basis, that there was a

23 But instead of transparently 23| lawful trigger for any federal environmental

24| sharing the information from Mr. Wright and 24| assessment of the quarry.

25| Mr. Conway with Mr. Petrie and Mr. Buxton that the 25 To be lawful, the actions and
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1| decisions of the federa officialsinvolved had to 1 That there was no scientific basis
2| be made fairly, reasonably, and in good faith, on 2| on which to conclude that any iBoF salmon would be
3| the basis of objective, measurable and transparent 3| harmed by blasting beyond the 100 metre setback
4| science. 4| from the shoreline;
5 Canadainvites the Tribunal to 5 That there was no reasonable good
6| suspend your disbelief and to conclude that DFO 6| faith basis on which to refer the marine terminal
7| officias actually had the science to support their 7| to afedera review panel, because there was no
8| professed conclusions, but there is no evidence 8| basis, even without taking mitigation measures into
9| whatsoever in this arbitration on the record of any 9| account, to conclude that the marine terminal would
10| science to support the so-called "conclusions or 10| cause significant adverse environmental effects;
11 beliefs' DFO officias had or had made to support 11 That the federal government had no
12| their referrals by Minister Thibault and by 12| reasonable good faith basis to scope the quarry
13| Minister Anderson. 13| into any environmental level of environmental
14 The absence of any evidence of 14| assessment of the marine terminal;
15| science and scientific assessment compels one to 15 That afedera assessment of the
16| draw one of two possible conclusions: Either 16| quarry was "required", and we saw that word used
17| Canada had evidence of scientific analysisand 17| throughout the documents, that there would need to
18| assessment and chose not to discloseiit; or there 18| be arequirement for afederal assessment;
19| never was any real science. 19 That Nova Scotia was responsible
20 One suspects the latter, but in 20| for the assessment of the larger quarry, that an
21| any case, Canada has not satisfied the burden on it 21| environmental assessment in Nova Scotia of alarger
22| to show that DFO officials had a reasonable, good 22| quarry than four hectares was commenced by
23| faith basis on which to conclude that there was a 23| registration, and that no registration of alarger
24| real possibility of any significant adverse 24| 158 hectare quarry or any quarry had taken place
25| environmental effects from the quarry engaging a 25| and did not take place until 2006;
Page 24 Page 26
1| federal interest, or, frankly, from the marine 1 That Nova Scotia therefore had no
2| terminal, let alone any significant adverse 2| legidative authority to initiate an environmental
3| environmental effectsthat could not be mitigated. 3| assessment of the large quarry;
4 Their actions and their decisions 4 That there wasin fact no
5| and Ministerial decisionswhich followed were, 5| environmental assessment of the quarry going onin
6| therefore, also wholly unlawful and ultravires. 6| Nova Scotia, and that the federal government had no
7 Excuse me for a moment, 7| legidative trigger for any environmental
8| Mr. President. | turn now to step 3, | will come 8| assessment of the quarry;
9| back to the completion of step 2 in a moment. 9 That Nova Scotia had not fulfilled
10 Step 3isthereferra to the 10| the statutory preconditions to enter into an
11| Joint Review Panel. Thethird unlawful step was 11| agreement with Canada pursuant to sections 47 and
12| the referral of the Bilcon quarry to a Joint Review 12| 48 of the Nova Scotia Environment Act;
13| Panel. At thetimethe referral to a Joint Review 13 With the result that there was no
14| Panel was being concocted, both the federal and 14| lawful basis, either federal or provincial, for any
15| provincia officials knew: 15| referral to a Joint Review Panel.
16 That the 3.9 hectare quarry was 16 And the agreement between the
17| not subject to any environmental assessment at all 17| Ministers purportedly made under section 42 -- 40,
18| in Nova Scotia, because it was smaller than four 18] 2 of the Canadian Environmental Assessment Act and
19| hectares; 19| sections 47 and 48 of the Nova Scotia Environment
20 That blasting at the quarry with 20| Act could not remedy that fatal flaw.
21| appropriate mitigation measures would in fact have 21 As Mr. Rankin, as Professor Rankin
22| no adverse effect on marine mammals, 22| explained, and | quote:
23 That a 500 metre setback for 23 "The federal government's
24| plasting was wrong and completely unnecessary, and 24 involvement under CEAA must
25| that a 100 metre setback was entirely sufficient; 25 be related to afederal

Arbitration Place

Page: 6



WILLIAM RALPH CLAYTON, et a. v. GOVERNMENT OF CANADA

October 31, 2013

Page 27 Page 29
1 trigger. If ... they knew 1 necessary relevant
2 there was no such trigger and 2 information was noted to
3 yet they till proceeded to a 3 likely be unavailable for a
4 Joint Review Panel, that 4 long time and might never be
5 would be improper in the 5 available."
6 extreme. There would be no 6 | am quoting there from the Red
7 basisfor it." 7| Hill case.
8 "QUESTION: Andcanan 8 The evidencein our caseis
9 agreement between Ministers 9| replete to the contrary.
10 create jurisdiction? 10 The federal officialsin the DFO
11 "ANSWER: Absolutely not." 11| and CEAA knew that the only trigger the federal
12 Thelegal test under the CEAA for 12| government had was to undertake an environmental
13| referral to areview panel was the same for the 13| assessment of the marine terminal, and that an
14| federal officials proposing or endorsing the 14| environmental assessment of a marine terminal was
15| referral asit was for the federal Ministers making 15| ordinarily a comprehensive study. Indeed, inthe
16| the referral. 16| history of Canada, there has never been an
17 The statute required that "after 17| environmental assessment of a marine terminal alone
18] taking mitigation measures into account” it was 18] that was referred to areview panel.
19| likely that the project would cause significant 19 DFO and CEAA officials also knew
20| adverse environmental effects and the rule of law 20| that the law required and their policy mandated
21| required that the decisions of the Ministers, as 21| that they scope to their trigger, which was limited
22| well asthe decisions of the officials, were made 22| to the marine terminal, and that since they had no
23| fairly, reasonably, and in good faith under, and 23| trigger for the quarry, there was no legislative
24| under legislative authority that was within their 24| authority to include the quarry in any federal
25| legidative jurisdiction. 25| environmental assessment.
Page 28 Page 30
1 The law also required that the 1 Examples of extracts from the
2| sciencejustifying areferral to a Joint Review 2| documents and evidence show the DFO and/or CEAA
3| Panel had to be real and not illusory, asthe 3| officials confirming:
4| Federal Court wrote in Red Hill: 4 "Thisislike Red Hill where
5 "Thisis not to say that 5 DFO trigger was section 35
6 scientific certainty is 6 for realignment of a stream
7 required ... for areferra 7 but we scoped in Hwy
8 to apanel review to be 8 too ... Judge ruled we had no
9 properly grounded. However, 9 regulatory authority over the
10 there must be avalid basis 10 highway & therefore were
11 on which to conclude that a 11 abusing the CEAA process."
12 real possibility exists that 12 "We have NWPA, FA section 35
13 apanel would be ableto 13 & probably section 32 trigger
14 conclude that, in this case, 14 for marine terminal but no
15 there would be a significant 15 trigger for quarry.
16 adverse effect on migratory 16 Therefore limit scope of
17 bird preservation. Inthis 17 project to terminal.”
18 case there would be a 18 "...itiseasy to explain why
19 significant adverse 19 quarry isn't scopedini.e.
20 environmental effect on fish 20 we don't have the lega
21 or fish habitat caused by 21 mandate to keep it in -- no
22 blasting or other activity on 22 trigger.”
23 the quarry. That necessary 23 "Don't need to scope-in the
24 condition to engage the 24 quarry no DFO
25 process was absent. The 25 triggers. ...scope to our
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1 triggers -- would be wharf 1| regardless of there being wrong or no science,
2 and what they need to do to 2| regardless of whether there was atrigger for the
3 build it." 3| quarry or not, the Minister had no choice to
4 "In fact, DFO has since 4| make -- and | am referring here to Minister
5 revised its blasting 5| Anderson -- in his assessment.
6 calculations and determined 6 Not only do we submit that defies
7 that it does not have a 7| common sense and the evidence of Mr. Connelly and
8 section 32 trigger.” 8| Mr. Smith, it also defies the absolute legal
9 That quoteisfrom Mr. McDonad's 9| requirement of fairness, reasonableness and good
10| journal on August 13th, 2003. 10| faith and plainly defies the statute itself.
11 This was not a debate going on 11 Section 21(b) isnot to beread in
12| with DFO asit's been portrayed here. It wasa 12| avacuum. It providesfor areferral to the
13| clear expression of DFO's practice and a clear 13| Minister. The Minister's obligations are then
14| expression of the law. 14| prescribed in section 3, sorry, 23. AsMr. Estrin
15 The evidence is aso clear that 15| clearly explained:
16| the reason for the federal officials doing what 16 "QUESTION: So section 21
17| they did and for which they had no good basis or 17 getsit to the Minister of
18] reason or legidlative authority, was political. 18 Environment?
19| They supported and expedited Minister Thibault's 19 "ANSWER: Correct.
20| referral to a Joint Review Panel to "take pressure 20 "QUESTION: Section 23 gets
21| off the Minister's shoulders during the summer 21 it to the review panel?
22| monthsin view of the upcoming provincial election 22 "ANSWER: Yes."
23| in Nova Scotia." 23 In the result, there was no lawful
24 "The project islocated in 24| basisfor either the federal government or the Nova
25 our Minister'sriding, as 25| Scotia government to refer an environmental
Page 32 Page 34
1 well asin the electoral 1| assessment of the quarry to a Joint Review Panel.
2 circumscription of the 2| As Professor Rankin answered clearly, an agreement
3 provincial Minister 3| between the Ministers could not confer upon either
4 responsible for making 4| the federal or provincial government alegidative
5 decisions on this project, 5| or constitutional authority they did not
6 and the announcement of a 6| have. From start to finish, the referral to the
7 joint panel review is of the 7| Joint Review Panel was, therefore, unlawful and
8 nature to take alot of 8| ultravires.
9 public pressure off the 9 The decision in the MiningWatch
10 Minister's shoulders for the 10| case made no change to the constitutional
11 summer months." 11| infrastructure of legislative authority.
12 There is no evidence that the DFO 12| MiningWatch does not stand for the proposition that
13| and CEAA officials ever told Minister Thibault or 13| the federal government can go beyond its
14| Minister Anderson that the information they were 14| |egidative authority to scopein aquarry that is
15| relying upon for the referral to a Joint Review 15| not within its legidlative jurisdiction. Indeed it
16| Panel was either wrong, the 500 metre setback, or 16| stands for the opposite. It simply affirms another
17| did not exist. 17| basic jurisdictional axiom, which is that delegated
18 According to Mr. Chapman, Minister 18] authority must actually be exercised by those to
19| Anderson was, in any event, simply a conduit who 19| whom it is delegated.
20| had no choice but to do what Mr. Chapman and the 20 And those to whom it is del egated
21| DFO had set him up to do. 21| have no discretion to change the authority
22 He said this was because section 22| delegated to them.
23| 21(b) of the Canadian Environmental Assessment Act 23 Since the proposed project in
24| contained no express standards for areferral by 24| Mining Watch was by regulation on alist of
25| the Minister to a JRP. Therefore, it goes, 25| projects requiring comprehensive study, the DFO
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1| could not decide that it only wanted to do a 1| whether the Bilcon quarry would result in any
2| screening. 2| "significant adverse environmental effects’ that
3 This hearing has also made clear 3| could not be mitigated with appropriate mitigation
4| that the story of what happened in this case has 4| measures.
5| only partly beentold, and it callsfor an 5 And, of course, the same universal
6| explanation from the officials who were actually 6| rule of law principles required the panel to give
7| dealing with the quarry. 7| effect to its mandate fairly, reasonably, and in
8 In addition to providing no 8| good faith.
9| evidence of any real science to support the 9 Both the conduct of the panel in
10| purported conclusions of the DFO, it isinstructive 10| the course of its review and the panel's report
11| that Canada has sheltered from this arbitration the 11| manifestly failed to give effect to these mandatory
12| bureaucrats and scientists who could shed light on 12| principles.
13| what actually happened in the process. To citea 13 The environmental impact study
14| number of names by way of example, Jim Ross, Derek 14| prepared by Bilcon was composed of 35 expert
15| McDonald, Tim Surette, Phil Zamora, Paul Boudreau, 15| reports, seven volumes of detailed responsesto
16| Jerry Conway, Brian Jollymore, and Jim Leadbetter, 16| additional information requests from the panel, and
17| and there are many, many others have not provided 17| two volumes of undertakings made to the panel in
18| any evidence to this Tribunal asto what science 18] the course of its hearing process, aswell asa
19| they had and why they did what they did. 19| summary of expert findings and impact summary and a
20 From DFO we have heard from 20| commitment table.
21| Mr. Hood, Mr. Bellefontaine, and Mr. McLean, none 21 It cost millions of dollarsto put
22| of whom were actually dealing with the issues at 22| together that EIS, millions of dollars. Nineteen
23| hand. Mr. Hood was in Ottawa receiving information 23| of the experts attended the public hearings to
24| from the region which he said he relied upon. 24| answer any questions from the panel.
25| Mr. Bellefontaine, | will describe by way of 25 Contrary to Mr. Smith's evidence
Page 36 Page 38
1| summary was at 30,000 feet. 1| yesterday, AMEC prepared an extensive report which
2 The officials on the ground have 2| was filed with the EIS specifically on
3| not been here. Infact, Mr. McLean, athough he 3| socioeconomic conditions.
4| refersto "we at DFO", had one contact with this 4 The socioeconomic analysis was
5| file during his exchange from NSDEL. 5| prepared by aleading expert, Susan Sherk. Inits
6 Therea players have not been 6| report the panel largely ignored the facts and
7| available for cross-examination and Canada's 7| science presented to it, and did not base its
8| witnesses who have appeared have repeatedly told 8| report on any scientific or objective assessment of
9| the Tribunal that only DFO scientists could provide 9| theinformation provided to it, instead basing its
10| an explanation for concerns raised by the DFO about 10| recommendations on a subjective view of what it
11| adverse effects of fish and marine mammals at the 11| described as core values or beliefs and its
12| quarry. 12| purposeful view that the Government of Nova Scotia
13 Theinvestors can be forgiven for 13| should change its legidlative policy and implement
14| asking: Where are the scientists? Where are the 14| acoastal zone policy, prohibiting any quarries on
15| documents? Please show usthe science. 15| the coast line.
16 Step 4 in our submission isthe 16 The notions of core values and
17| panel process. The panel'sreview process and 17| beliefs are unknown, are not standards or factors
18] resulting report then itself became unlawful and 18| known to environmental law. And they were not in
19| ultravires. The test which the review panel was 19| the panel's terms of reference.
20| required to apply to its assessment of the Bilcon 20 The panel gave no noticeto Bilcon
21| quarry was mandated by its terms of reference and 21| that it would consider core values or beliefs, and
22| the legidative infrastructure from which those 22| the panel gave Bilcon no opportunity ever to
23| terms were derived. 23| address these notions.
24 Asthe Tribunal heard, Mr. Chapman 24 Core community values was not in
25| acknowledged, the panel was required to assess 25| the panel's terms of reference and is not a
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1| measurable and mitigable environmental effect 1| mandate, ultra vires the scope of its mandate, but
2| within the meaning of either the Canadian 2| the conduct of the hearings was in itself unfair
3| Environmental Assessment Act or the Nova Scotia 3| unreasonable and lacking in good faith.
4| Environment Act. 4 I will turn now to step five, the
5 The panel's recommendations came 5| Minister's decisions.
6| down to personal beliefs about philosophy and 6 Thefina unlawful stepsin the
7| politics, and in the result, the panel's report 7| Bilcon saga were the decisions of the federal and
8| failed to give effect to itslegal mandate, and its 8| provincial Ministers to accept the recommendations
9| recommendations were outside the scope of the 9| of the panel and to respectively deny their

10| panel's terms of reference, which were themselves 10| approval of the Bilcon quarry.

11| unlawful and ultravires. 11 Before the provincial and federal

12 It isironic that the panel 12| Ministers made their decisions to deny approval,

13| chairman also chaired the panel that approved the 13| Bilcon asked each of them for an opportunity to

14| major Sable Gas pipeline project which we heard 14| make representations about the fundamental

15| about yesterday. There heinsisted on actua 15| procedural and substantia flawsin the panel's

16| evidence of adverse effects on the community and 16| process and the errors in the panel's report.

17| the panel concluded they were entirely mitigable. 17 Both Ministers denied Bilcon the

18 "The panel appreciatesthe 18| opportunity to make those representations.

19 high value that rural 19 Before the provincial Minister

20 residents place on their 20| decided to not approve the Bilcon quarry, on the
21 lifestyle, and the fear that 21| basis of accepting the panel's report and

22 the pipeline could undermine 22| recommendations, his own officials had prepared a
23 thislifestyle. However, the 23| presentation for him showing that six of the seven
24 Panel is not convinced that a 24| panel's recommendations were "outside the scope of
25 properly designed, 25| the panel'sterms of reference”.

Page 40 Page 42
1 constructed and maintained 1 The provincial Minister
2 pipeline would have the 2| nonetheless made his decision without giving the
3 significant adverse effects 3| claimants an opportunity to make representations
4 that some intervenors fear." 4| about this vital decision affecting their rights
5 Throughout the hearing process the 5| and their investment.
6| panel was, also manifested a profound bias against 6 As Professor Rankin observed, the
7| the Bilcon quarry and against Bilcon as an American 7| federal and provincial Ministers were the actual
8| company. It demonstrated its pal pable disdain for 8| statutory decision-makers and for them,
9| Bilcon to everyone present and the panel chairman 9 "...not to givethe

10| swivelled his chair and turned his back to 10 opportunity to be heard, in

11| Mr. Buxton when Mr. Buxton was speaking. 11 these circumstances, strikes

12 Former Minister Thibault himself 12 me as contrary to natural

13| appeared at the panel's hearings and made it clear 13 justice. Simply writing a

14| that areason for his opposition to the quarry was 14 couple of |etters and having

15| that Nova Scotia rock would be exported to the 15 the Minister, provincial, say

16| United States. 16 that I've read them

17 The panel's bias against Bilcon as 17 carefully, isn't natural

18| an American company was apparent during the panel's 18 justice.”

19| conduct of the hearing, and the panel ignored 19 Itis an elementary principle of

20| supporters of the quarry and, in the end, upheld 20| administrative law that the rules of natural

21| the anti-American bias of the Minister who had 21| justice apply to the Minister's decisions.

22| unlawfully referred the quarry to a panel review in 22 They would of course not apply

23| thefirst place. 23| directly to other participantsin the panel's

24 In the result, not only was the 24| public hearings as the hearings were about the
25| panel's report ultra vires the scope of its 25| proponent's proposal. They were not a general
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1| public debate about policy. 1| there has never been aquarry in Canadareferred to
2 In the result, the decisions of 2| areview panel.
3| both Ministers were also fatally flawed in law and 3 One cannot imagine greater
4| ultravires. 4| serendipity to underscore the different way the
5 And | will turn now to a 5| Bilcon quarry was treated by DFO and NSDEL in the
6| discussion of what we call step 6, which isthe 6| same environmental assessment regulatory regime
7| result. 7| than to compare it to Tiverton, located a mere ten
8 And we submit that an abuse of 8| kilometres down the road from Whites Point.
9| discretion, however, can never be justified or form 9 In 2003, both quarries had

10| the basis of areasonable policy. As Professor 10| approvalsfor quarries under four hectares. Both
11| Rankin put it in histestimony to this Tribunal: 11| involved blasting on land near Canadian fisheries
12 "Rule of law is one of the 12| waters. Blasting at Tiverton commenced before the
13 fundamental components, the 13| approval was given; blasting was never alowed on
14 cornerstones of the Canadian 14| the Whites Point 3.9 hectare quarry.

15 Condtitution. Therule of 15 At Tiverton, the officials

16 law requires consistent 16| expressed no concerns about whales or iBoF in

17 behaviour and people being 17| blasting for the Tiverton quarry. Nor did the DFO
18 ableto plan for their lives 18] request the inclusion of whale- or fish-related

19 on the basis of decisions 19| conditions in the provincial approval to give them
20 that are made within 20| aveto over the project or insist on a 500 metre

21 jurisdiction and in good 21| setback requirement.

22 faith. Good faithis 22 The Tiverton harbour project

23 understood to be what the 23| ultimately involved blasting in the water and the
24 rule of law connotes. 24| destruction of 21000 square metres of fish habitat
25 Otherwise, it is an abuse of 25| for constructing a breakwater that was

Page 44 Page 46
1 discretion that the courts 1| approximately 213 metres long, five metres wide at
2 have been resolute, ever 2| the crest, and approximately 50 metres wide at the
3 since Roncarelli v Duplessis, 3| base compared to in Whites Point 130 affected
4 is one of the cornerstones of 4| metres for the marine terminal.

5 our democracy." 5 Unlike Whites Point, though,
6 Every year, the federal government 6| Tiverton involved federal funding. So bureaucrats
7| conduct thousands of basic screenings on 7| from both levels of government rushed to meet the
8| environmental matters. From 1995 to 2003 there 8| funding deadline, ignoring all applicable
9| were approximately 60,000 environmental assessments 9| scientific and procedural considerations.
10| conducted by the federal government. 10 The decisive difference between
11 Of those, only 11 were referred to 11| these two projectsisthat for Tiverton Minister
12| joint review panels, including the Sable Gas 12| Thibault called asking if there was anything he
13| project involving offshore platforms and hundreds 13| could do to speed up the process. At Whites Point
14| of kilometres of pipelinesin the ocean and across 14| Minister Thibault wanted the process dragged out as
15| two provinces. 15| long as possible.
16 Those are the kind of projects 16 At the time the Whites Point
17| which are intended to be dealt with at the highest, 17| quarry and marine terminal was being assessed by
18| most complex level of environmental assessment. 18] the DFO, its policy defended repeatedly
19 Any sort of review by apanel is 19| aggressively and successfully right up to the
20| rare. A Joint Review Panel israrein the extreme. 20| Supreme Court of Canada was to scope to the
21 Aside from the Bilcon quarry, 21| trigger.
22| under the CEAA there has never been amarine 22 That meant, regardless of whether
23| terminal and quarry referred to a Joint Review 23| the proposed project was listed on the
24| Panel and there has never been, in Canada, amarine 24| Comprehensive Study List, the DFO would only review
25| terminal alonereferred to areview panel. And 25| those specific components that engaged its
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1| jurisdiction, typically only conducting a 1| well. The projects had adjacent marine terminals
2| screening. 2| that were assessed under comprehensive studies, but
3 For example, in Prairie Acid Rain 3| the processing areas were not included in the scope
4| Coalition and Canada, the proponent TrueNorth 4| of the project.
5| announced its plan for an oil sands mine. The 5 Like Whites Point, Belleoram was a
6| proposal revealed that the project would divert a 6| rock quarry with marine terminal designed to ship
7| creek bed, causing the destruction of fish habitat. 7| rock to foreign markets. Both quarries were going
8 Rather than scoping the entire tar 8| to have a 50-year lifespan. While the Whites Point
9| sands project which was listed on the Comprehensive 9| environmental assessment dragged on for nearly five
10| Study List into its review, the DFO merely 10| years, Belleoram was permitted in only, permitted
11| conducted a screening of the creek. Thiswas 11| inonly 1.5 years. The stark differencein
12| challenged by environmental activists groups, but 12| treatment is all the more striking given it was
13| the DFO successfully defended its decision in 13| recognized early on in the Belleoram project
14| court. 14| process by the federal officials that "many of the
15 Before this Tribunal, however, 15| environmental issues will be similar" to the Whites
16| Mr. Hood suggested that the DFO was somehow 16| Point quarry, and that some of the same federal
17| engaging in an internal debate about different 17| officials were involved with both projects at this
18| opinions on scoping policy. In fact, with the 18] time.
19| exception of Red Hill, between 1995 when the CEAA 19 Belleoram was also going to
20| came into effect and the referral of the Bilcon 20| produce three times the amount of aggregate per
21| quarry to a JRP, the Tribunal will look invain to 21| year as Whites Point, and the project received
22| find asingle case where the DFO did not scope to 22| federal government funding. Moreover, even though
23| itstrigger and none has been cited to you by 23| the DFO had found fish habitat on the quarry site
24| Canada. 24| in Belleoram, and stated that it would require a
25 Mr. Hood himself articulated DFO 25| HADD, it till refrained from scoping in the
Page 48 Page 50
1| policy at thetime in reference to the Bear Head 1| quarry.
2| LNG project -- which we discussed yesterday: 2 The Aguathuna quarry and marine
3 "Thereis no requirement for 3| terminal project also bears remarkable similarities
4 DFO approvals of the 4| to the WPQ project.
5 land-based LNG plant and 5 The proponent proposed to develop
6 therefore no CEAA trigger for 6| aquarry that produced 500,000 tons of aggregates
7 DFO to conduct an assessment 7| per year with an adjacent deepwater marine terminal
8 of this portion of the 8| designed to export rock to foreign countries. But
9 proposal. 9| unlike Whites Point, Aguathuna also received
10 "Based on the above, and our 10| government funding. The DFO only reviewed the
11 present practice of project 11| marine terminal in a comprehensive study and did
12 scoping to DFO legidative 12| not require an environmental impact statement.
13 authority, our recommendation 13 Keltic petrochemicals proposed a
14 isthat you restrict the 14| land-based complex situated on approximately 300
15 scope of project to the 15| hectares of land that included a petrochemical
16 marine infrastructure portion 16| complex, an LNG importation storage and
17 of the proposal and that a 17| vapourization facility, an electric coal generation
18 screening level assessment of 18] plant with a marine terminal, and water supply
19 this portion be conducted.” 19| empowerment with the marine terminal. The
20 That quote is from an email which 20| estimated capital cost of the project was 45 to 50
21| isamerefour or five months after the referral of 21| million dollars.
22| the Whites Point quarry to ajoint panel review. 22 The federal EA was scoped to focus
23 And this policy was faithfully 23| on the LNG terminal, marine transfer pipelines, LNG
24| applied by the DFO to Belleoram, Eider Rock, 24| gtorage tanks, the marginal wharf, temporary marine
25| Southern Head, and Kéeltic petroleum projects as 25| facilities and structures, docking and deberthing
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1| of vessdls, and despite the scale of the project, 1 What Bilcon did not expect was to
2| it was only assessed in a comprehensive study. 2| be led down the garden path for five years and to
3 Bilcon, of course, was treated 3| arrive, millions of dollars later in Never Never
4| differently. 4| Land, and it certainly did not expect to be beset
5 From start to finish the decisions 5| by thugs and vandal s along the way.
6| made by federal and provincia officiasareall 6 As Mr. Buxton wrote to the
7| the more disturbing in light of the red carpet 7| Minister:
8| treatment that the Nova Scotia Department of 8 "We have had and no doubt
9| Natural Resources and Gordon Balser, the Minister 9 will continue to have..."
10| of Economic Development, rolled out for Bilcon. 10 | am quoting here.
11| The Tribunal will recall that Minister Balser had 11 "...problems with site
12| numerous meetings with Mr. Buxton and courted the 12 security. Three of our
13| Claytons. The Minister assured them that Nova 13 boreholes were vandalized
14| Scotiawas open for business, had afriendly 14 making it impossible to carry
15| business environment, and welcomed foreign 15 out hydrogeological work in
16| investment. 16 these holes until we get a
17 Asthe Tribunal heard, Mr. Lizak 17 drill rig in to reopen them.
18] thought he had gone, he "had died and gone to 18 A tree wasfelled across the
19| geologist heaven"; he had found the "gem in the 19 Whites Cove Road while the
20| Crown". 20 CLC wason sitelast year and
21 Another rich irony in thiscaseis 21 yesterday al of our hay
22| that at the very same time one arm of the 22 bales were deliberately set
23| provincial government, Natural Resources, was 23 onfire. The Minister of
24| sgquiring Mr. Lizak around the province by 24 Agriculture and Fisheries
25| helicopter, another arm, NSDEL, was plotting with 25 constituency assistant, who
Page 52 Page 54
1| DFO to put the quarry into aJRP. Andthatisin 1 livesin Mink Cove, has had
2| early June of 2003. 2 to replace six dashed tires
3 Nova Scotiawas historically a 3 and cannot get mail delivered
4| resource extraction province where quarries were a 4 due to continuous vandalism
5| vital part of the provincial economy. The province 5 of her mail box. We have
6| had long established policies and marketing 6 equipment on site which has
7| programs to encourage investment in marine 7 to be driven off site every
8| quarries, which it was proud to share with 8 evening..."
9| Mr. Lizak. 9 Throughout, the Claytons and
10 This quarry was situated on a 10| Bilcon acted in good faith. They spared no expense
11| former quarry site. It is designated on geological 11| to satisfy al of the regulatory requirements, and
12| mapsasaquarry. 12| to be agood corporate citizen of Nova Scotiaand
13 The quarry could not be seen from 13| Canada.
14| any homes in the area and was located on the Bay of 14 Mr. Buxton believed that the
15| Fundy, a mgjor shipping route, through which 800 to 15| science would ultimately prevail, and there is
16| 900 large industrial ships moved every year. | 16| nothing more and nothing better that he or Bilcon
17| think tankers, or perhaps bulk carriers. 17| could possibly have done.
18 The quarry would have provided 18 Until these proceedings, they had
19| Bilcon with a secure supply of high quality 19| no idea of the parallel universe of deception and
20| aggregate for over 50 years and that is what Bilcon 20| concealment that was occurring behind their backs
21| wasled to expect when it wasinvited and 21| to deprive them of fairness and equality.
22| encouraged by the Government of Nova Scotiato come 22 Their only recourse is to seek
23| to the province and invest in aquarry 23| redress from this Tribunal under the NAFTA.
24 That iswhat Bilcon did expect, 24 Bilcon always wanted to do
25| and that is what Bilcon was entitled to expect. 25| monitored test blasts to provide empirical data,
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1| and asked repeatedly to do test blasts over many 1| Mr. Chapman knew that the 500 metre setback was
2| years. And yet what is now clear isthat in 2002 2| wrong, and sat there in the same room across the
3| the DFO was conducting a stealth environmental 3| table from Mr. Buxton allowing Mr. Buxton to
4| assessment under cover of condition 10(i) without 4| continue to believe that the 500 metre setback was
5| giving notice to Mr. Buxton that it was doing so, 5| till valid, and all of that amost two months
6| all the while withholding critical information that 6| after Mr. Thibault had distributed his recent
7| Mr. Buxton could have used in order to conduct test 7| Cabinet confidence letter to the press, two days
8| blasts to gather valuable data for the purpose of 8| before provincial election.
9| proceeding to afair and scientifically-based 9 By the time of Mr. Chapman's

10| assessment of its project. 10| meeting with Mr. Buxton, almost two months had
11 A condition initialy inserted, 11| passed and Bilcon had still not received the

12| purportedly out of a concern that blasting might 12| courtesy of aletter informing it that the quarry

13| cause harm to marine mammals and, in particular, to 13| project it had been working on for ayear and a

14| endangered North Atlantic Right Whales -- | say, 14| half had been referred to the highest, most

15| parenthetically, when in fact there is evidence 15| complex, most elaborate, most onerous, and most

16| that there had been no sightings of North Atlantic 16| expensive forum of environmental assessment in the
17| Right Whales near Whites Point in over 25 years -- 17| country.

18| was used to establish a bar which officials ensured 18 This whole process was not carried

19| that Bilcon could never possibly meet. 19| out in good faith. Thiswas not honesty. Thiswas
20 We can dl ask ourselves this 20| not fairness. This process, in my respectful

21| question. Inany of our own dealings with 21| submission, was infused with raw politics and abuse
22| government and government officials, would any one 22| of authority.

23| of usfeel that we had been treated fairly if 23 And what wasit intended to

24| government officials knowingly, arbitrarily, and 24| do? It wasintended to send Mr. Clayton and his

25| for no proper purpose, in fact for an improper 25| brothers and his father and Bilcon packing, back to

Page 56 Page 58
1| purpose, concealed critically important information 1| New Jersey where they came from, much to the
2| preventing us from doing what we are otherwise 2| satisfaction of the quarry's detractors; presumably
3| entitled to do? 3| less to the families of the 400 people who applied
4 And providing us with new 4| for jobs.
5| devastating information which very shortly 5 The Claytons and Bilcon came to
6| thereafter they knew to be erroneous, the 500 metre 6| Canada expecting afair process, alegitimate
7| setback? 7| environmental assessment for this project, of
8 And then concealing that from us, 8| course. But they did not come expecting the system
9| arriving at a further conclusion, the 100 metre 9| to be rigged against them.

10| setback, and concealing that from us? 10 Public concern is not mob rule.

11 And then failing to bring the true 11] It is not intimidation tactics, it's not vandalism,

12| facts to the attention of the highest officialsin 12| ostracization and thuggery, whether on Digby Neck
13| the land, all to take pressure off them and their 13| or anywhere else in this country. It cannot be

14| provincia counterparts for the summer months? 14| allowed to win the day, and politicians and

15 In this context, | ask the 15] officials whose highest duty isto preserve the

16| Tribunal respectfully to carefully consider the 16| rule of law cannot be allowed to abuse the system

17| chronology of events and statements made by 17| entrusted to their care, to use the full power and

18] officials during the period from May 29, 2003, the 18| resources of the state to run roughshod over the

19| date of Mr. Zamora's letter to Mr. Buxton saying 19| rights of investors we welcome to this country to

20| that the DFO had concluded the proposed work, 20| invest in legitimate projects and to whom the NAFTA
21| blasting on the quarry, was likely to cause the 21| guarantees fair and equitable treatment.

22| destruction of fish. 22 Thank you.

23 From May 29th, 2003 to August 23| QUESTIONSBY THE TRIBUNAL:

24| 28th, 2003, the date of the meeting between 24 PROFESSOR SCHWARTZ: Excuseme. |
25| Mr. Chapman, Mr. Buxton and others, when 25| wasjust going to ask some questions.

Arbitration Place

Page: 14



WILLIAM RALPH CLAYTON, et a. v. GOVERNMENT OF CANADA

October 31, 2013

Page 59 Page 61
1 PRESIDING ARBITRATOR: All right. 1| we're dealing with.
2| So Mr. Schwartz, Professor Schwartz has a question, 2 But | was thinking yesterday, | am
3| | dso have a question with regard to the, because 3| interested in the relationships between the various
4| we are supposed to have a coffee break, a short 4| stages.
5| coffee break in ten minutes. Would you, then, want 5 MR. NASH: Yes.
6| to be interrupted? Or would you, should we have 6 PROFESSOR SCHWARTZ: The project
7| the coffee break now and you go on in one, to the 7| that was referred to the joint panel, as|
8| end? | leave that to you. 8| understand it was not the original 3.9 hectare
9 MR. APPLETON: Mr. President, | 9| quarry.
10| actually addressed this with the secretary this 10 The project in the joint panel
11| morning and we agreed on where would be an 11| mandate was the big project.
12| appropriate break. And we also confirmed that the 12 MR. NASH: Correct.
13| break was not at a specific time, but a convenient 13 PROFESSOR SCHWARTZ: So evenif
14| time. | also discussed it with the court reporter. 14| mistakes had been made at stage 1 about holding up
15 So if the understanding is 15| the 3.9 hectare quarry, what was actually referred
16| incorrect and it isafixed time, | would like to 16| was this much larger joint project which wasin
17| know that, because | would like to be able to get 17| effect a series of four hectare quarries carried
18| underway and then take a break where | think would 18| out over awhole series of years.
19| be an appropriate spot. | amin your hands, but 19 MR. NASH: That part | don't
20| that would be my preference. 20| believeis correct. There was one 3.9 hectare
21 Now with respect, you had a 21| quarry. It waswithinthe larger 155 hectare
22| question for Mr. Nash? So | will turn back to 22| property. And the larger project, the 155 hectare
23| Mr. Nash and then we will come back. | will just 23| quarry and the marine terminal, were referred to
24| confirm while we're at it that of course our unused 24| thejoint panel review.
25| rebuttal time, or sorry, our unused time for the 25 PROFESSOR SCHWARTZ: | am just
Page 60 Page 62
1| presentation would be reserved over to our rebuttal 1| looking at the project description. It talks about
2| time up to the 30-minute amount. 2| approximately four hectares of new quarry would be
3 PRESIDING ARBITRATOR: Just so | 3| opened each year.
4| understood you correctly, you would prefer, after 4 MR. NASH: Oh, in terms of the
5| Mr. Nash has replied to the question, to start and 5| operation of the quarry?
6| then at some moment we have to the coffee break? 6 PROFESSOR SCHWARTZ: Yes.
7 MR. APPLETON: | would liketo 7 MR. NASH: | misunderstood the
8| proceed as soon as you will allow meto, 8| import of your question. That iswhat | understand
9| Mr. President. 9| aswell. | think it wasalittleless. It
10 PRESIDING ARBITRATOR: Okay. 10| shifted, but it was a small portion of the quarry
11 MR. APPLETON: And | will stand 11| that would actually be quarried over the 50-year
12| here while you are questioning Mr. Nash; but 12| period.
13| Mr. Nash, thank you. Y ou did awonderful job. 13 PROFESSOR SCHWARTZ: Okay. Now,
14| Please come back for an encore. 14| in terms of carry-forwards, if any, from stage 1 to
15 MR. NASH: | did have, my notes 15| stage 2, | understand there had been a desire to
16| were mixed up and | may put afew more comments 16| generate data at stage 1. Then | think you said
17| into the record, if | may, but please. 17| over many years Bilcon requested to be able to do
18 PROFESSOR SCHWARTZ: Good morning, 18| blasting tests.
19| Mr. Nash. 19 MR. NASH: Yes.
20 MR. NASH: Good morning. 20 PROFESSOR SCHWARTZ: Did those
21 PROFESSOR SCHWARTZ: If any of 21| yearsinclude the period of time after the joint
22| these questions are ones where you would like some 22| panel was commissioned?
23| more time they can be answered later; they can be 23 MR. NASH: Yes. Yes.
24| deferred to Mr. Appleton. | know thisisvery 24 PROFESSOR SCHWARTZ: Isthat
25| extensive documentary record and period of time 25| somewhere in the record?
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1 MR. NASH: We will get that for 1 S0 you can see that the issue,
2| you. But what happened is that there was a meeting 2| again, about the test blast is still going on.
3| with DFO officials and Mr. Buxton in November of 3| Thisisan email dated January 22, 2007.
4| 2004, | believe just before the JRP was empanelled. 4 So thisissue of the test blast
5| I'm summarizing and we will get the document but he 5| from the beginning permeates its way through and it
6| expressed a desire to collaborate with DFO to 6| is because the 3.9 hectare quarry is an integral
7| conduct test blasts on the quarry site, in 7| part of thiswhole process and the issues from the
8| collaboration with DFO. 8| beginning continue to arise, again and again, as a
9 In other words, to do them, if not 9| continuum throughout this entire process.
10| together, certainly in consultation with one 10 Sorry; | did not mean to
11| another so that atest blast or test blasts could 11| interrupt, but since there was another piece, |
12| be conducted under the auspices, in effect, of the 12| thought we would keep it altogether in one spot in
13| DFO. | am using that term broadly, but at least in 13| the record.
14| collaboration with them, so that they were 14 PROFESSOR SCHWARTZ: Thank you.
15| satisfied at DFO that there would be no adverse 15| Now, Canada already assisted us and provided us
16| effects on fish, marine mammals and so on coming 16| with a document about whether there was eventual
17| within their jurisdiction. 17| disclosure to Bilcon about the mistake about the
18 DFO said, if it becomes 18| 500 metre setback as opposed to 100 metre setback.
19| necessary -- again | am paraphrasing -- we will do 19 MR. NASH: Yes.
20| that. At thispoint it isnot necessary. 20 PROFESSOR SCHWARTZ: | recall
21 There was then another 21| receiving a document that said that disclosure was
22| communication in 2005 on the issue of test blasts 22| made.
23| and, then it went into the JRP and it just faded 23 MR. NASH: Yes.
24| away. 24 PROFESSOR SCHWARTZ: Not
25 We -- when | say we, Bilcon, 25| immediately, but wasin fact disclosed to the
Page 64 Page 66
1| always wanted to do test blasting because they 1| investor.
2| believed that if they could get the data from the 2 MR. NASH: Yes.
3| test blasts which would be monitored, that they 3 PROFESSOR SCHWARTZ: So any lack
4| could show that there would be no adverse 4| of disclosurein theinitial stage, whatever we
5| environmental effects that could not be mitigated 5| make of that, at least it was disclosed later.
6| either on land or on water. 6 Another issue was potential impact
7 PROFESSOR SCHWARTZ: Thank you. 7| on marine mammals, especially whales, as |
8| Asl understand it -- 8| understand it. And | asked, but at that point the
9 MR. APPLETON: Excuse me, 9| witness | asked didn't have the information
10| Professor Schwartz. 10| immediately at hand. Of course Canada hasiit;
11 PROFESSOR SCHWARTZ: Sure. 11| they're certainly welcome to provide it to me. But
12 MR. APPLETON: My colleague might 12| was there alater disclosure about the DFO
13| not have been aware -- just to finish off what he 13| assessment concerning mitigation risks and
14| was saying, thereis another document in the record 14| whales? Because that was another complaint about
15| that might assist you. It isidentified as C-842, 15| non-disclosure, immediate, lack of immediate
16| and thisis a document sent from Robert Fournier to 16| disclosure at the 3.9 hectare quarry stage.
17| DebraMyles -- Debra Myles is the panel manager -- 17 MR. NASH: Answering your first
18| copied to the other members of the JRP, Jill Grant 18| question first, timing is everything.
19| and Gunter Muecke. And it says at point 2 of that 19 Andinthefal of 2002, had the
20| |etter that: 20| information been provided to Mr. Buxton at that
21 "What is the status of the 21| time, blasting could have commenced when the North
22 two letters that were to be 22| Atlantic Right Whale was not even in the area.
23 sent to DFO regarding our 23| They had gone south. And blasting could have
24 request for permission for 24| commenced after Jerry Conway's December 2nd, 2002
25 test blasts? 25| email to Mr. Ross saying he had no concerns.
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1 It could have commenced through 1| received it at atime when it had waited around for
2| December, January, February, March and probably 2| it for now 14 months.
3| into April. All in collaboration, all under the 3 And remember, there was -- there
4| watchful eye of DFO to ensure that there would be 4| was no agreement at all between the federal
5| no adverse effects. 5| government from August 7th and the provincia
6 The 500 metre sethack question 6| government from August 7th, 2003 to November 3rd,
7| comes at acritical point in time because the -- it 7| 2004. Therewas nothing. There was areferra by
8| isnot clear, because Mr. Zamoradid not come to 8| Minister Anderson to a Joint Review Panel, but no
9| give evidence before the Tribunal, but as of May 9| agreement had been entered into by the two
10| 29th, 2003 heis asserting that he has got 10| jurisdictions.
11| calculations that require a 500 metre setback. 11 So timing is everything and, in
12 That information apparently is 12| our submission, the concealment of that information
13| used to justify the June 26th, 2003 referral letter 13| did the trick for what was desired by the
14| by Minister Thibault to Minister Anderson. 14| officias.
15 We know from Derek -- from Dennis 15 PROFESSOR SCHWARTZ: Thank you
16| Wright's email on July 29th, 2003 that isthe 16| very much.
17| latest point at which Fisheries and likely CEAA 17 PRESIDING ARBITRATOR: Break.
18| know that the 500 metre setback is based upon an 18 MR. APPLETON: | think we had
19| erroneous calculation. That is over aweek before 19| better take a break, but | believe that Mr. Nash
20| Minister Anderson actually makes the referral. 20| said there was something he wanted to add, just to
21 And it was then known by DFO that 21| complete his part of the --
22| plasting could occur safely on the site without 22 MR. NASH: | apologize to the
23| risk of adverse consegquences to fish and marine 23| Tribunal.
24| mammals, so long as it was beyond the 100 metre 24 PRESIDING ARBITRATOR: Areyou
25| setback. 25| ready to do that now?
Page 68 Page 70
1 So before the actua referra by 1 MR. NASH: | am. My noteswere
2| Minister Anderson and quite possibly the evidence 2| out of order and | missed some of the submission.
3| to support and the evidence to show that before the 3 PRESIDING ARBITRATOR: Yes, go
4| referral by Minister Thibault to Minister Anderson, 4| ahead.
5| theinformation was available to DFO, but it was 5 MR. NASH: And that isthis.
6| not available to the proponent. 6 The evidence before the Tribunal
7 Theinformation on a ground which 7| is more than sufficient for the Tribunal to
8| I just smply fail to understand is not then 8| conclude that the officials conduct was driven by
9| immediately provided to Bilcon and Bilcon would 9| political considerations which wereirrelevant to
10| have had a humber of options at that point if it 10| the objective science and completely outside the
11| had known. Perhapsif it had been timely advised 11| purpose for which discretionary authority in
12| of the JRP's appointment, it could have made 12| respect to fisheries and the environment was
13| submissions to Minister Anderson and said, you 13| delegated to them.
14| know, thisis not as complex anissue. It may have 14 The Tribunal will recall that DFO
15| had other options. 15| and CEAA officials knew full well that, to quote
16 That information was not provided 16| but afew examples and | will quote:
17| until November of 2004, after the JRP is actually 17 "Thisfileis extremely
18| appointed. 18 important to the
19 And so, yes, it finally receives, 19 Minister...the Minister may
20| 14 or 15 months later, the information that wasin 20 invoke an inquiry into this
21| the hands of the DFO at the time of the referral, 21 matter."
22| and perhaps referrals, but by that timeitisin 22 "Thisissuch apolitically
23| this complex web of an environmental assessment 23 hot file that | don't want to
24| conducted at the most complex level in the country. 24 make any wrong decisions."
25 S0, yes, it received it, but it 25 "Thibault wants process
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1 dragged out aslong as 1| Tribunal questions and answers would be handled.
2 possible." 2| We don't intend to handle it minute by minute, in a
3 "Then Minister of Environment 3| minute-by-minute way, but a bit by playing it by
4 determines scope & Min DFO is 4| ear.
5 off hook." 5 But | think the principle should
6 Mr. Hood's journal is replete with 6| be that short questions and short answers would be
7| referencesto: What does the Minister want? And 7| within the time allocated to the parties, but if a
8| descriptions of the intrigue being carried on 8| question would be particularly comprehensive and
9| behind the scenes. 9| the answer, too, then we will see what we have to
10 As Mr. Bellefontaine the DFO's 10| do. But maybeitisalso abit of a, let's say,
11| regional director so succinctly put it before the 11] getting to, let's say, succinct answers to our
12| Tribunal and thisisadirect quote: "The Minister 12| questions, just to remind you of the time frame
13| isGod", and that is exactly what the Minister is. 13| that we arein.
14 There can be no doubt that the 14 Okay, with that, | give the floor
15| evidencein this case shows that the Minister was 15| to Mr. Appleton.
16| God and what the Minister wanted the Minister got. 16| SUBMISSIONS BY MR. APPLETON:
17 As Mr. Smith explained, in 17 MR. APPLETON: Thank you very
18| addition to being under a microscope from the 18| much, President Simma.
19| Minister, the DFO was also motivated by another 19 This case is about serious
20| political purpose, which was to refer the Bilcon 20| improprieties, omissions and irregularities in the
21| quarry to a Joint Review Panel so asto avoid court 21| gpplication of the law. It is about manifest
22| action by the environmental activist groupsin the 22| unfairnessin the regulatory process. At the
23| Minister'sriding, it is apparent that political 23| outset, the investors reiterate that they are not
24| machinations were at work in the province, as well, 24| chalenging any laws of general application either
25| put provincia officials were in aquandary since 25| of Canada or of Nova Scotia.
Page 72 Page 74
1| Bilcon had not filed any registration documents for 1 WEell start with Article 1105, the
2| the quarry, Nova Scotia had no legidative basisto 2| international law standard of treatment. Article
3| conduct an environmental assessment. 3| 1105 includes fair and equitable treatment and full
4 And those are my final comments. 4| protection and security. In addition to these two
5| I thank you for your attention. 5| particular heads, there are other well-known
6 PRESIDING ARBITRATOR: Thank you, 6| expressions of the standard which have been
7| Mr. Nash. So we're going to have a coffee break 7| addressed in the pleadings.
8| now. Itison my watchitis10:21 so we will 8 What amounts to a violation of
9| reconvene again at 10:36. Please keep to the time, 9| fair and equitable treatment standard is
10| because...thank you, 10:36. Thank you. 10| necessarily specific to each case. However, there
11| --- Recess at 10:20 am. 11| are clear patterns, in that there are certain kinds
12| --- Upon resuming at 10:35 a.m. 12| of improper conduct attributable to government that
13 PRESIDING ARBITRATOR: Soitis 13| have been repeatedly found, either singularly or
14| now 37 to 38, and the arbitrators are ready to 14| cumulatively, by arbitral panels of distinguished
15| continue. 15] jurists to violate the obligation of fair and
16 MR. APPLETON: And sois counsel 16| equitable treatment.
17| for the claimants. 17 For instance, conduct tainted by
18 PRESIDING ARBITRATOR: Yes. So 18] or connected to political interference or
19| will we please all make an effort to keep to the 19| manipulation of the regulatory process and/or by
20| time, because otherwise we won't really find enough 20| national prejudice or discrimination have
21| time today within the time, let's say, amount of 21| consistently been held to violate the standard, as
22| time that we have alocated. 22| has misrepresentation of material legal and
23 Let mejust say, with regard to 23| regulatory factsto the investor and to their
24| how we handle the questions, maybe we weren't 100 24| investments.
25| percent clear yesterday about how the time used for 25 Such conduct in and of itself
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1| represents serious impropriety. Today contemporary 1| foreseeable.
2| notions of administrative fairness and due process 2 For example, in Thunderbird, the
3| of law form part of the content of that customary 3| NAFTA tribunal spoke of afailure to provide due
4| standard. 4| process, constituting an administrative denial of
5 Now, | would like to turn, 5| justice. The protection against discriminationis
6| briefly, to full protection and security. It 6| an essential element that is inherent in the
7| requires governments to provide a stable legal and 7| concept of fair and equitable treatment.
8| business environment to foreign investors, and full 8 In Waste Management 11, the
9| protection and security in itself includes 9| tribunal adopted the language used in the L oewen
10| protection of the rule of law and fundamental 10| case when it referred to a customary law
11| fairness. 11| prohibition on conduct that is discriminatory and
12 It also requires that where 12| exposes the claimant to sectional or racial
13| government has influence or control over 13| prejudice.
14| non-governmental actors, then it takes at least 14 The prohibition against
15| reasonable measures in the circumstances to ensure 15| discrimination is a longstanding obligation under
16| that the conduct does not result in physical or 16| classical international law. Conduct that violates
17| serious material economic insecurity for the 17| the protection against discrimination is conduct
18] investment. 18| that leads to an unfair, arbitrary or unreasonable
19 At the very minimum, thereisan 19| distinction.
20| obligation not to contribute to or to support 20 Many tribunals have found that the
21| actions of non-governmental actors that undermine 21| guarantee of full protection and security exists
22| the physical or material economic security of the 22| beyond physical security and is similar to the
23| investor. 23| protections provided by fair and equitable
24 Now, | would like to give some 24| treatment, and is meant to ensure a stable
25| redl attention to the protection against the abuse 25| environment for investors.
Page 76 Page 78
1| of rights, which we talked about in the opening. 1 For example, the tribunal in
2 The RDC and Guatemala tribunal 2| Eureko found that the Government of Poland, quote,
3| considered situations of abuse of rightsin the 3| "acted for purely arbitrary reasons linked to the
4| administrative context and related issues to the 4| interplay of Polish politics and nationalistic
5| applicable standards of treatment under the 5| reasons of adiscriminatory character".
6| equivalent to Article 1105 of the NAFTA. 6 Furthermore, the Biwater Gauff
7 In that case, the state imposed 7| tribunal held that in the content of full
8| circular requirements that an investor meet certain 8| protection and security standards may extend to
9| conditions as a prerequisite for other conditions, 9| matters other than physical security.
10| and then the state refused to allow the investor to 10 For Bilcon, the failure of Canada
11| meet thefirst prerequisite conditions. It was, as 11| to ensure that the Joint Review Panel provides the
12| we say in English, a catch 22. 12| |egal protection afforded by following established
13 This same reasoning and standard 13| legal criteriais clearly aviolation of full
14| applies to Canada's treatment of Bilcon. The lack 14| protection and security.
15| of transparency and candour were the norm, not the 15 Aswasindicated by Mr. Chapman in
16| exception, and this lack was most glaring where the 16| histestimony before you yesterday, Canadian
17| investors had the most at stake. 17| officials guided the JRP members concerning the
18 The situation in which Bilcon has 18] legal and regulatory criteriathat they were to
19| been subjected is arbitrary and unfair, in addition 19| apply and how they should deal with the publicin
20| to lacking in transparency and candour. 20| the hearings.
21 The jurisprudence supports the 21 Officials from the Government of
22| conclusion, on the issue of protection against 22| Canada had the opportunity to advise the JRP that
23| arbitrary and discriminatory behaviour, that in 23| continuing to entertain public expressions of
24| order not to be arbitrary restrictive measures must 24| anti-American hostility and bias were improper and
25| some basisin domestic law and be accessible and 25| that it needed to be explained to the public that
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1| these were not the kind of "public concerns" that 1| relevant decision makers, through the
2| could properly enter into the JRP's deliberations 2| instrumentality of the Joint Review Pandl,
3| concerning its recommendations on the project. 3| disposing of the investor's project by reference to
4 Similarly, they had the 4| criterion with no basisin law or regulatory
5| opportunity and duty to indicate to the JRP that 5| practice, namely, community core values, rather
6| there was no basisin the legal and regulatory 6| than the legally required basis of likely
7| framework to determine that their recommendation 7| environmental or socioeconomic effects, something
8| that the project be rejected outright, based on 8| which is measurable and mitigatable, rather than
9| community core values, in aprocess not designed 9| subjective beliefs, and the Ministers adopting this
10| and conducted as an adversarial one, where legal 10| fundamental departure from the rule of law without
11| counsel are not regularly present, the duty of 11| any independent consideration, repeatedly deviating
12| diligence on the part of the government officials 12| to Bilcon's detriment from consistent past
13| to provide advice and guidance on keeping the panel 13| regulatory practice without any objective basis for
14| process could be expected to be particularly high. 14| doing so; countenancing through the instrumentality
15 The failure to do so is a manifest 15| of the Joint Review Panel considerations of the
16| violation of the obligation of full protection and 16| investor's American nationality and, indeed,
17| security owed to the investor. Itisalso unfair. 17| national bias and prejudice entering into the
18 Canada contends that none of the 18| proceedings that resulted in a negative disposal of
19| conduct in question rises to the level of a breach 19| the investor's project; pervasive political
20| of the international law standard of treatment, but 20| interference in the ordinary working of the
21| clear examples of just some of the wrongs committed 21| regulatory process, with key decisions such as
22| by officialsin this case include the following: 22| whether or when to refer to a JRP, and the
23| Failing to remove blasting condition 10(i) from the 23| protection of the electoral interests of particular
24| agpproval of the 3.9 hectare quarry at atime when 24| politicians with political staffers and handlers
25| there was demonstrably no scientific or legal basis 25| regularly running interference hither and dither
Page 80 Page 82
1| for such a condition and effectively blocking any 1| with the normal channels of regulatory decision
2| ahility for Bilcon to blast on that site, depriving 2| making and giving normal hierarchical processes
3| Bilcon of an ability to acquire the baseline 3| whereby officials give independent advice and
4| information necessary for the environmental 4| information to Ministers through the established
5| assessment process; withholding information that 5| hierarchy of the civil service; and consistently
6| DFO scientists had no continuing concerns over 6| ignoring or not acting upon the advice of the
7| marine mammalss, leading Bilcon to believe that 7| government's own experts and scientists when it
8| therewas avalid legidlative trigger and 8| pointed in favour of the possibility of Bilcon
9| jurisdiction to assess the quarry when this was 9| operating its project in an environmentally sound
10| known not to be the case; withholding for 14 months 10| manner.
11| information that would have permitted Bilcon to 11 Both independently and, even more,
12| adjust its sethack distances and commence blasting 12| cumulatively, the wrongs committed by Canada
13| onthe smaller quarry site; improperly raising its 13| constituted breaches of Canada's obligations under
14| environmental assessment to the level of aJRP, 14| NAFTA Article 1105.
15| without any basis for doing so; affording Bilcon 15 | would like to turn now to
16| experts only 19 minutes out of 90 hours, taking 16| most-favored nations treatment. In Canada's
17| into account irrelevant considerations such as 17| opening statement, Mr. Little sought to have the
18| NAFTA testimony, otherwise exceeding jurisdiction 18| Tribunal consider NAFTA Article 1103 and Article
19| by addressing benefits and burdens, the public 19| 1102 together asif they were interchangeable
20| interest and community core values, al of which 20| obligations. However, it is absolutely clear that
21| find no grounding in the terms of reference for the 21| they are two separate obligations.
22| Joint Review Pandl; accepting afactually erroneous 22 Usually in the case of investment
23| JRP report as the basis for rejecting the project; 23| obligations, the issue of most-favored nation
24| accepting the panel report without providing Bilcon 24| treatment arises when an investor seeksto rely on
25| with the opportunity to present its case to the 25| aprovisionin onetreaty, usually an investment
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1| treaty, with more favourable substantive and most 1 inapposite or excessive to
2| often procedural provisions. 2 achieve an otherwise
3 In this case, we are primarily 3 legitimate objective of the
4| concerned with better material treatment of the 4 State.”
5| investors relative to investors from foreign 5 We emphasize here that the
6| countries. 6| expression "legitimate objective", and explicit
7 Thisissue arisesin the first 7| preference against a particular NAFTA country or
8| instance because, amongst the concerns that 8| the investors or investments from a particular
9| affected Minister Thibault in the treatment of the 9| NAFTA country is not legitimate given the
10| investors and the kind of sentiments that 10| objectives and the principles of the NAFTA.
11| influenced the behaviour of the officials toward 11 And what makes the Bilcon case
12| the investors, was the American nationality of the 12| particularly egregious is not that only thereis no
13| investors and the aversion to the export of 13| objective judtification, but thereis actual
14| Canadian natural resources or primary materialsto 14| evidence of anti-American concernsin the way the
15| the United States. 15| investors proposal would be dealt with in the
16 This was an important difference 16| regulatory process.
17| with other better-treated permit seekers, such as 17 Less favourable treatment does not
18| Tiverton, whose aggregate was not going to the 18| mean that Bilcon's environmental assessment needed
19| United States. 19| to produce identical resultsto thosein like
20 The concern with exports going to 20| circumstances, such as an approval.
21| the United States was a specific subject of inquiry 21 Bilcon did not receive less
22| by the Joint Review Panel, which led to questions 22| favourable treatment because its project was
23| about whether, if a quarry were approved, Canada 23| rejected. Bilcon received less favourable
24| could impose export restrictions under the NAFTA. 24| treatment because of how its project was assessed
25 The Joint Review Panel, given 25| as compared to projects of investors from third
Page 84 Page 86
1| these concerns, did not distance itself in any way 1| countriesin like circumstances.
2| from the frequent anti-American comments by 2 Treatment by regulators must be
3| participants in the hearings. 3| even-handed towards the investor in relation to all
4 Thisisan impermissible 4| like investors and investments. This meansthe
5| consideration under both fair and equitable 5| investor is entitled to the most favorable
6| treatment, which deals with some aspects of 6| treatment granted to any investor or investment
7| national bias or prejudice, but also under the MFN 7| that isin like circumstances from Canada or from a
8| obligation of the NAFTA, aswell. 8| third country.
9 Thereislittle jurisprudence on 9 The WTO appellate body in Clove
10| MFN in the sense of detrimental materia treatments 10| Cigarettes held atechnical regulation should be
11| under investment treaties. A leading caseis 11| applied in an even-handed manner. When the
12| Parkerings and Lithuania, which has been filed in 12| appellate body in Cloves acknowledged that a member
13| this case. 13| country could provide regulations that would fulfil
14 The tribunal in the Parkerings 14| certain legitimate public policy objectives, these
15| case said that: 15| same regulations could not be applied in a manner
16 "Discrimination isto be 16| that would constitute a means of arbitrary or
17 ascertained by looking at the 17| unjustifiable discrimination or a disguised
18 circumstances of the 18] restriction on international trade.
19 individual cases. 19 | would now like to turn to
20 "However, to violate 20| national treatment in Article 1102. Herealso
21 international law, 21| thereis evidence the nationality of the investor
22 discrimination must be 22| was a consideration, which is of great
23 unreasonable or lacking 23| significance. Had Bilcon been a Canadian company
24 proportionality, for 24| servicing a Canadian home market with aggregate, it
25 instance, it must be 25| would not have been treated in this way.
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1 In his uncontroverted witness 1 Secondly, we agree, as Mr. Little
2| statement, Hugh Fraser noted the pervasive 2| put it, that: We aren't saying circumstances have
3| influence of the American nationality of the 3| to beidentical, just like. That was from the
4| investorsin this case. Paul Buxton, who testified 4| opening at the beginning of this hearing.
5| before, you confirmed that the nationality of the 5 Where the nature and magnitude --
6| investors was a factor that was frequently raised. 6| sorry. Third, we agree the national treatment
7 The Joint Review Panel even went 7| obligation only prohibits |ess favourable treatment
8| so far asto retain its own expert on the NAFTA in 8| on the basis of nationality. Where the nature and
9| an environmental assessment. 9| magnitude of differential treatment between the
10 In addition, the Joint Review 10| investments can be fully accounted for on the basis
11| Panel asked the Department of Foreign Affairs and 11| of objective considerations unrelated directly or
12| International Trade to send an official to provide 12| indirectly to the investor's nationality, there is
13| a statement on the meaning of the NAFTA. It sent 13| no violation of national treatment. We disagree
14| Gilles Gauthier, the director of the investment 14| with Canada as to how to determine whether
15| trade policy division, aswell as some other 15| nationality isthe basis.
16| counsel from the division, to explain the proper 16 Fourth, as stated by Mr. Gauthier,
17| meaning to be given to the obligations of Chapter 17| Article 1102 prohibits both de facto and de jure
18] 11 of the NAFTA. 18| discrimination.
19 I would remind the Tribunal that 19 Those are four areas we agree on.
20| Canada has never directly challenged witnesses or 20| Now let's address where we might have some
21| affidavit evidence of anti-Americanism presented by 21| disagreements.
22| theinvestor. They have never offered into 22 First, likeness. Canada purports
23| evidence any explanation of why NAFTA was brought 23| to restrict these factors that might objectively
24| in that would be consistent with a 24| justify different treatment to the determination of
25| non-discrimination obligation. 25| likeness, rather than the analysis of whether
Page 88 Page 90
1 The obvious reason that NAFTA was 1| treatment isless favourable.
2| amatter of focus was because of the American 2 Y et here, where thereis the
3| nationality of Bilcon of Delaware and the Clayton 3| regulatory process of a general application itself
4| family. 4| that is the focus of concern and not
5 We have common ground with Canada, 5| classifications of laws or regulations, it is
6| though, on some aspects of how national treatment 6| appropriate to view all entities, domestic and
7| contained in NAFTA Article 1102 should be 7| foreign, because the same legal and regulatory
8| interpreted, and we thought it might be helpful to 8| framework for determining the process applies to
9| try to narrow down these areas. 9] all of them.
10 So, first, we agree that national 10 The NAFTA tribunal in Grand River,
11| treatment is a standard obligation that we find in 11| acaseinthe material, said, and | quote:
12| just about every trade and investment agreement. 12 "Theidentity of the legal
13| Thisisthe position that has been taken by 13 regime(s) applicableto a
14| Mr. Gauthier advancing the Government of Canada's 14 claimant and its purported
15] official position before the JRP. 15 comparatorsisto bea
16 So with respect to this, we would 16 compelling factor in
17| say that NAFTA Article 1102 reflects an acquis of 17 assessing whether likeis
18] international economic law, and, in light of the 18 indeed being compared to like
19| official position that Canada took before the JRP 19 for purposes of articles 1102
20| regarding the standard nature of NAFTA Article 1102 20 and 1103."
21| asaprovision of international economic law, itis 21 As noted by the Occidental
22| puzzling that Canadain some of their pleadingsin 22| tribunal assessing like comparators, they said this
23| this case seemed to suggest that Article 1102 is 23| cannot be done by addressing exclusively the sector
24| somehow a self-contained lex specialisto the 24| in which that particular activity is undertaken.
25| NAFTA. 25 Bilcon was seeking regulatory
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1| permission under both federal and provincial 1| government officials followed Bilcon's suggested
2| environmental legal regimes. Those other NAFTA 2| approach to likeness and considered all proponents
3| party or non-NAFTA party investors, in like 3| seeking environmental permissions as being like
4| circumstances with Bilcon, are those who require to 4| with respect to treatment under the regulatory
5| submit to the determination under federal or 5| regime.
6| provincial laws as to whether and in what manner an 6 So why is our approach then
7| environmental assessment by one or both, or jointly 7| preferable to that which has been offered by
8| by both, levels of government may be necessary asa 8| Canada?
9| precondition to moving forward with their project. 9 In our view, Canada does violence

10 Now, Canada wishes to restrict 10| to the very text and structure of NAFTA Article

11] likeness to those identically situated projects 11] 1102, where the core obligation is that of

12| subject to ajoint Canada-Nova Scotia Joint Review 12| evenhanded treatment. Canada would have those very
13| Panel. Thisis, however, inconsistent with the 13| considerations that need to be taken into account

14| gpplication of the law and ends up confusing the 14| and scrutinized to be determined whether treatment
15| concepts of likeness and treatment. 15| isless favourable that is not evenhanded,

16 Bilcon, however, challenges 16| converted into the factors establishing unlikeness

17| amongst other things the very decision to subject 17| rather than likeness.

18] it to a Joint Review Panel aslackingin 18 Thiswould simply cut off at the

19| evenhandedness and being politically motivated. 19| pass the inquiry by this Tribuna as to whether

20 To say that Bilcon's treatments 20| thereis alack of evenhandednessin the treatment

21| can only be compared with other projects subject to 21| of theinvestor or itsinvestments.

22| aJRPisto exclude ab initio one of Bilcon's most 22 Now, this goes to the second

23| important claims of alack of evenhandedness, 23| disagreement with Canada, which is how we get to a
24| namely, that this project was not comparable at al 24| conclusion that the treatment is on the basis of

25| to the exceptiona projects that had triggered in 25| nationality.

Page 92 Page 94
1| the past the rare mechanism of a Joint Review 1 Canada has suggested that the
2| Pandl. 2| investor must prove that subjective national bias
3 The Joint Review Panel isno more 3| was the motivation of the different treatment.
4| than atype or track of an environmental 4 In other words, there must be
5| assessment. It isas capricious as saying that the 5| proof of national favouritism.
6| only possible comparators are other quarries on 6 Thereis of course no question
7| Digby Neck. Thisissimply absurd. 7| that such favouritism is an impermissible purpose
8 National treatment allows a 8| under NAFTA Article 1102. Thereisto our
9| regulatory process to produce different outcomes, 9| knowledge not a single decision of any tribunal in

10| aslong as the process demonstrably treats the 10| over 50 years of interpreting this standard

11| parties with evenhandedness. To ensure that 11| obligation that is said that the complainant must
12| investments are granted equal opportunities, to be 12| always prove discriminatory motivation or

13| evenhanded the treatment need not be identical. 13| subjective intent in order to establish aviolation
14 NAFTA Article 1102(3) makes clear 14| of national treatment.

15| that best in jurisdiction needs to be provided. 15 For example, the NAFTA tribuna in
16 Now, emails evidence that 16| Feldman held that there was no such language in
17| discussions took place between officials where they 17| Article 1102 of the NAFTA when that tribunal
18] regularly considered and compared government 18| considered that very question.

19| treatment to different proponents seeking 19 Secondly, to return to Canada's

20| regulatory permissions from them. 20| officia statements about the meaning of NAFTA
21 For example, there are documents 21| Chapter 11 to the Joint Review Panel, de facto
22| where officials are comparing the differencein 22| discrimination is covered by NAFTA Article 1102.
23| decisions about scoping, or blasting setbacks, or 23 This by no means detracts from the
24| even the type of environmental assessment. 24| dtrict scrutiny that tribunals often engage when
25 Inal of these documentsthe 25| thereis evidence of national bias or favouritism
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1| coming into the picture or lurking behind the 1| what were the internal deliberations of governments
2| scenes. And thisis certainly the situation that 2| that reveal the exact range and relative weight of
3| we are dealing with here in the Bilcon situation. 3| considerations that affect the treatment they
4 Thisleads to the issue of burden 4| received.
5| of proof. Common to NAFTA tribunals, and most 5 Thisisastrong reason for
6| especially the Feldman tribunal and recent 6| putting the onus on the responding state to
7| decisions of the WTO appellate body on national 7| establish that objective, legitimate considerations
8| treatment, is the notion that once the nature and 8| can fully account for the difference in treatment.
9| magnitude of the difference of treatment between 9 Now | would like to spesk alittle
10| likes has been established by the claimant, the 10| hit about some of the facts as they apply to
11| burden shifts to the respondent's state to show 11| most-favored nation treatment and national
12| that this difference, both its nature and its 12| treatment. While the obligations are different,
13| magnitude, can be fully accounted for by legitimate 13| there are some similarities, so | am going to try
14| regulatory considerations. That is 14| to group them together just to make this as easy as
15| non-nationality-related considerations. 15| we can.
16 In the present case, not only has 16 NAFTA Article 1102 requires Canada
17| Bilcon established the nature and magnitude of the 17| to provide treatment no less favourable than it
18] difference of treatments, we've also shown how 18| provides Canadian investors and their investments
19| considerations of nationality lay below the surface 19| who are in like circumstances with the claimants.
20| and sometimes came up to the surface in relation to 20 Likeness must be considered for
21| Bilcon. 21| al those who seek such regulatory
22 There were questions raised by 22| permissions. Thetest for likenessin this case
23| panel members during the Joint Review Panel process 23| that we have expressed must address al those who
24| concerning the nationality of the proponents, 24| seek such governmental permissions for projects,
25| expressions of anti-Americanism from participants, 25| where there could be a potential environmental
Page 96 Page 98
1| and, not insignificantly, in his presentation 1| review in connection with the permission.
2| before the Joint Review Panel, Minister Thibault 2 So, for example, Bilcon was
3| spoke about Canada's national interests and 3| required to seek permission under the Navigable
4| questioned US interests in the quarrying of basalt 4| Waters Protection Act and the Fisheries Act. Both
5| from Whites Point. 5| of these federal regulatory regimes could
6 Hesaid: Istherealack of these 6| potentially involve an environmental assessment
7| aggregates within the United States, that their 7| under the CEAA. All those who seek similar
8| economy will tumbleif we don't provide it to them? 8| permissions would be in like circumstances.
9 When one examines the less 9 In addition, since there were Nova
10| favourable treatment Bilcon received in this case 10| Scotia approvals required for quarries of this
11| on issues from blasting, to scoping, to decision to 11| size, for those seeking permissions from Nova
12| refer to the JRP, the Minister's office played a 12| Scotiathat involved potential environmental
13| crucial role in these decisions. 13| review, they would also be in like circumstances.
14 In these circumstances, it is 14 The investors have made reference
15| clearly reasonable to require afull demonstration 15| to anumber of Canadian investments and investors
16| on Canada's part that all differences of treatment 16| who werein like circumstances to Bilcon, such as
17| between the investor and the Canadian entity 17| the nearby Tiverton quarry and Keltic.
18| subject to the same regulatory processes are fully 18 A similar likeness requirement is
19| accountable on objective regulatory considerations, 19| involved in the consideration of the most-favored
20| unrelated to nationality. And thisissimply 20| nation treatment obligation.
21| something that Canada has not done. 21 And examples of investors or
22 Now, due to the difficulties with 22| investments of investors from non-NAFTA parties or
23| the discovery processin this case, and the volume 23| other NAFTA partieswho are in like circumstances
24| of redacted material that have been produced to the 24| would include Rabasca and Miller's Creek.
25| claimants, the claimants can only partialy infer 25 Canadaisrequired to provide
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1| treatment no less favorable to Bilcon than it 1| Head case; Keltic, where there was a marine
2| provided to Canadian investors and their 2| terminal, petrochemical facilities, adam and a
3| investments. The requirement to provide better 3| highway, yet the study only underwent a federal
4| treatment is limited to providing the best 4| comprehensive study in conjunction with a Nova
5| treatment offered by the jurisdiction where those 5| Scotiaprovincial panel review.
6| measures are offered. 6 In the case of Keltic, DFO's
7 Thus, Canada must provide the best 7| approach was to actively advise the proponents
8| treatment that the federal government provides 8| about how to avoid the onerous federal panel review
9| anywherein the territory of Canada to those who 9| of an EA, and in the result, despite numerous
10| arein like circumstances. 10| significant adverse environmental effects of the
11 Similarly, Nova Scotia must 11| Kdltic project, the federal comprehensive study and
12| provide treatment as favourable asit provides to 12| the Nova Scotia review panel recommended approval
13| others within the territory of Nova Scotia. Nova 13| of the project with appropriate mitigation
14| Scotia heed not provide more favourable treatment 14| measures.
15| in its own regulatory measures than other provinces 15 With respect to treatment provided
16| do. That meansit doesn't haveto go outside its 16| by investors and investments of investors from
17| territory with respect to that, but it must provide 17| non-NAFTA parties and other NAFTA parties, for
18] treatment to Bilcon as favourable as it provides to 18| example, Rabasca, where the JRP recommended
19| the best-treated investment or investor within Nova 19| mitigation measures, rather than where the project
20| Scotiawho wasin like circumstances. That's the 20| simply be rejected.
21| test. 21 And with respect to treatment
22 An examination of the treatment of 22| provided to investments of investors from non-NAFTA
23| those in the universe of like investors and 23| parties or other NAFTA parties with respect to
24| investments shows that the treatment of Bilcon was 24| provincial government treatments, the following
25| more strict and more severe than many others within 25| were provided with better treatment: Miller's
Page 100 Page 102
1| the universe of likes. 1| Creek where, just after the Joint Review Panel of
2 AsMr. Rankin noted in his 2| the Bilcon quarry was concluded, the Miller's Creek
3| testimony, there were 28 quarry proposalsin Nova 3| mine extension in Nova Scotia was also approved by
4| Scotia between 2000 and 2011. One was the subject 4| the Province of Nova Scotiawithout referral to a
5| of apublic review hearing. One was rejected, 5| review panel.
6| recommended for arejection, and ultimately the 6 So we have covered each of the
7| Ministers chose to rgject it. 7| areas with respect to like and likeness. We have
8 Indeed, since the CEAA has come 8| covered each of the areas with respect to the level
9] into force in 1995, no quarry in Canada has ever 9| of jurisdiction to deal with the treatment. In
10| been referred to areview panel, let alone a Joint 10| each and every one of the situations, there is
11| Review Panel; not one quarry across Canada, other 11| better treatment provided to Canadian investments
12| than Bilcon. 12| or Canadian investors - that's with respect to
13 And with respect to federa 13| national treatment - and there is better treatment
14| government treatment under the Fisheries Act, the 14| that was provided to the investments of investors
15| following were provided with better treatment: 15| from non-NAFTA parties, or other NAFTA parties
16| Both Eider Rock and the Belleoram projects, where 16| pursuant to the most-favored nation treatment
17| the Department of Fisheries did not scope the main 17| obligation, both by the federal level of government
18] project in with the marine terminal, unlike the 18| and by the provincial level of government.
19| treatment provided to Bilcon; Tiverton, where the 19 And there are other examples and
20| office of DFO Minister Thibault had asked if there 20| more details of considerably less severe, less
21| was anything he could do to speed up the process, 21| grict and otherwise more favourable treatment of
22| rather than the clear obstacles and delays that DFO 22| Canadian and third country investors and
23| put in the way of Bilcon. 23| investments in the relevant universe of likes, and
24 And the similar approach to speed 24| these are all detailed in the Bilcon pleadings.
25| up the process was also taken by DFO in the Bear 25 But the overall pictureis best
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1| described by Mr. Estrin in his expert testimony, 1| more severe or strict treatment of Bilcon in
2| based on the treatment of othersin the universe of 2| comparison with Canadian and third party country
3| likes. He says: 3| investorsin auniverse of likesis public concern.
4 "It would have been atotal 4 Properly defined, public concern
5 shock and surprise for the 5| arealegally mandated consideration in determining
6 proponent of this quarry and 6| the kind of environmental review to which a
7 that project would have been 7| proponent is to be subjected.
8 referred to areview panel.” 8 But of course the public concerns
9 That being said, thereis 9| in question must be related to perceived
10| considerable evidence in the pleadings and the 10| environmental effects and those effects must be
11| testimony that suggest that the differencesin 11| within federal jurisdiction.
12| treatment in question cannot easily be explained by 12 The mere fact thereis afierce
13| objective factors. In the case of Tiverton, for 13| lobby or faction in the community with high
14| example, Canada points to the larger size of 14| political connections and influenceis not an
15| Bilcon's 152 hectare proposed quarry. 15| objective consideration of the kind contemplated by
16 Yet, as Mr. Rankin indicatesin 16| the statute that could vastly alter the nature of
17| his expert testimony, the actual factor that bore 17| the environmental review from what would be
18| most directly and dramatically on the diametrically 18| objectively justified on scientific and related
19| opposed treatment of Tiverton and Bilcon was not 19| considerations connected to environmental risks.
20| the size difference - that is, relative differences 20 Further, the national treatment
21| in environmenta effectsin relation to matters of 21| and MFN obligations of NAFTA protected investors
22| federal jurisdiction that would stem from the size 22| from del eterious treatment based on concerns
23| of the project - but something entirely different. 23| related to its nationality.
24 Whileit wasin the Minister's 24 Canada has not denied that the
25| perceived political interest to block Bilcon, it 25| public concerns that were at issue with Bilcon
Page 104 Page 106
1| was at the same time in the Minister's perceived 1| included concerns with the investor's nationality.
2| political interest to push Tiverton through as soon 2| Indeed, in the testimony at the JRP hearing,
3| aspossible. And on that basis, the Minister 3| Minister Thibault legitimated the consideration of
4| intervened and diverted the regulatory process from 4| nationality, in particular, Bilcon exporting to its
5| itsnormal course. 5| home market in the United States.
6 Indeed, as Mr. Rankin has 6 Now, in any event, there were
7| testified, potential effects on the marine 7| projects where consideration of legitimate public
8| environment might well have objectively justified 8| policy concerns were at play, and the treatment of
9| stricter treatment of Tiverton than Bilcon's 9| the proponent in the universe of likes with Bilcon
10| project. He said: 10| was considerably less strict or severe.
11 "Tiverton involved blasting 11 For example, in Rabasca, there was
12 on the ocean floor... here we 12| significant public concern as Mr. Estrin set out in
13 had a quarry and a marine 13| hisreport.
14 terminal, which didn't have 14 Now, given the stark differences
15 nearly that kind of impact on 15| in treatment of Bilcon relative to investments and
16 the ocean floor." 16| investors of Canadian nationality, it would be up
17 You will recall in the opening we 17| to Canada to demonstrate that the differenceis
18] took you to a video of the blasting, or similar to 18] entirely due to objective, rational considerations
19| the blasting that would have taken place in that 19| unrelated to nationality. This, Canada has not
20| harbour over by Tiverton. 20| done.
21 Further, there were larger and 21 Canada has also purported that a
22| more complex projects than Bilcon's that were 22| difference with others in the universe of likes
23| treated less strictly or severely alowed to go 23| that was an objective consideration of the
24| forward with mitigation. The other considerations 24| treatment of Bilcon was the proposed quarry site
25| suggested by Canadato explain the considerably 25| wasin apristine, protected eco zone.
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1 As our pleadings and the evidence, 1| qualifying language.
2| including the video evidence, presented to the 2 The ordinary meaning of
3| Tribunal, indicates, this was not true, although 3| international law is, at a minimum, those sources
4| certainly some of the local residents would have 4| of law included in Article 38 of the statute of the
5| liked it to be true. Thiswas an industrial area, 5| International Court of Justice.
6| home to other quarries and a marine zone 6 In sum, either some different
7| characterized by constant heavy shipping traffic. 7| import than that suggested by Canada must be given
8 In any case, if we were dealing 8| to the interpretive note, or, aternatively, the
9| with a pristine and protected eco zone, the lack of 9| partiesto the NAFTA violated both the Vienna
10| caution and precaution in the treatment of nearby 10| Convention and the NAFTA in attempting to amend the
11| Tiverton would be utterly inexplicable. None of 11| NAFTA other than in conformity with the amending
12| the purported differences alleged by Canada between 12| proceduresin the NAFTA itself.
13| Bilcon's project and othersin the relevant 13 The full congtitutional and
14| universe of likes comes close to meeting Canada's 14| |egidative processes of the NAFTA parties was used
15| pburden to prove the actua considerations that led 15| to bring the NAFTA into force, and the NAFTA
16| to the considerably more severe or stricter 16| includes explicit rules about how modifications or
17| treatment of Bilcon were of an objective, rational, 17| additions to the treaty can be made.
18| fact-based nature and unrelated to the nationality 18 In particular, NAFTA Article 2202
19| of theinvestor, either as aforeigner generally 19| requires each NAFTA party to respectively complete
20| under national treatment, or specifically asan 20| aprocess of congtitutionally mandated legislative
21| American under the most-favored nation obligation. 21| approvals before modifications or additionsto the
22 Now, | would like to turn to the 22| treaty can be made.
23| Free Trade Commission notes of interpretation. 23 Thisis further supported by NAFTA
24| Canada contends that the Free Trade Commission note 24| Article 601, which confirms the full respect of the
25| was issued pursuant to Article 1131(2) of the 25| NAFTA parties of their domestic constitutional
Page 108 Page 110
1| NAFTA, and therefore is a definitive interpretation 1| arrangements.
2| of Article 1105 that requires no more or no less 2 None of these domestic approvals
3| than the customary international law standard of 3| were obtained, and the democratically elected
4| treatment of aliens. 4| members of national legislative bodies of the NAFTA
5 An interpretation by its very 5| parties were not consulted before the notes were
6| nature cannot add or subtract from the rights or 6| issued.
7| obligationsin the treaty. Only an amendment can 7 They are therefore limited to
8| do that, or some other particular device like a 8| interpretations that do not amend the treaty. For
9| waiver or areservation which may or may not be 9| the treaty to be amended all of the NAFTA parties
10| provided for in the text of a particular treaty. 10| need to formally agree in the manner that is set
11 The Vienna Convention on the Law 11| out by NAFTA Article 2202.
12| of Treaties provides: 12 By contrast, an interpretation is
13 "An amendment to atreaty 13| merely aclarification or an elaboration of aNAFTA
14 shall follow any agreed rules 14| provision. The commission notes of interpretation,
15 within the treaty for 15| however, cannot have the effect of amending the
16 amendments.” 16| NAFTA. Where the notes merely interpret atreaty
17 Canada asserts alegal effect to 17| provision, rather than modifying it, thereby they
18] the interpretive note that it would prevent this 18| must be applied.
19| Tribunal from considering sources of international 19 However, within the entire
20| law other than custom in determining the content of 20| customary international law framework of treaty
21| fair and equitable treatment. 21| interpretation, and particularly the norms codified
22 Now, thiswould clearly truncate 22| in Article 31 of the Vienna Convention, but any
23| the ordinary meaning of NAFTA Article 1105, which 23| note that isin effect an amendment is ultra vires
24| refersto treatment in accordance with 24| and suffers a democratic deficit by not allowing
25| international law, without any restricting or 25| members of parliament to be engaged in that process
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to modify the treaty as thistreaty empowers them
to do and which they are entitled to do.

Now, Canada has raised issue --
sorry, go back. We have also raised an issue with
respect to another approach of the most-favored
nation treatment obligation, and that deals with
better treatment provided by Canada and other
investment treaties.

Canadais a party to many
bilateral investment treaties with non-NAFTA member
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the factsin this claim, there are clearly
violations of NAFTA that are inconsistent with the
obligations contained in NAFTA Article 1105, even
under the narrow and erroneous NAFTA analysis
presented by Canada.

Canada contends that this Tribunal
should apply the test as reflected in Glamisto
Article 1105.

Thetest from Glamisis
effectively that of the 1920s decision of the US

11| states. These treaties state afair and equitable 11| Mexico claims commission in Neer, that a breach
12| treatment obligation in terms that are similar or 12| only amountsto a breach if it is egregious and
13| even broader than NAFTA Article 1105. However, 13| shocking, but the Glamis tribunal noted that the
14| Canada and the other parties to these treaties have 14| conduct that might be found shocking or egregious
15| not negotiated interpretive notes or other 15| today could be different than from the time of
16| instruments that are claimed to narrow the meaning 16| Neer.
17| of fair and equitable treatment in the treaty 17 So for Glamis, itisa
18] itself. 18| contemporary community standard of propriety that
19 If and to the extent that this 19| govern, even on what we would find to be an
20| Tribunal might accept the invocation of the notes 20| impossible view that customary international law
21| of interpretation, as suggested by Canada, to 21| has not evolved from that time.
22| actually operate to narrow Article 1105 obligations 22 We don't have time for meto --
23| to provide lesser treatment, then that same 23| thisis one of my favourite topics. | gavea
24| invocation would result in less favourable 24| |ecturein it earlier this year at the European
25| treatment being provided by Canadato the investor 25| University Institute. You could get mereally
Page 112 Page 114
1| under NAFTA than to investors of non-NAFTA state 1| rolling. | am going to contain myself, because you
2| parties, in violation of the most-favored nation 2| have imposed time limits on me.
3| obligation in NAFTA Article 1103. 3 However, Canada's position does
4 We set out thisargument in 4| not take into account any of the more recent
5| paragraphs 97 to 101 of the investors response to 5| interpretations of NAFTA Article 1105. NAFTA
6| the Article 1128 submission, and here we set out 13 6| practice reflecting Article 1105 is identified by
7| investment treaties where Canada provides a better 7| the Tribunal in Waste Management I, which
8| level of international law standard of treatment to 8| expressed the standard as being one that does not
9| investments of foreign investors. 9] require a claimant to reach the Neer level of
10 We should have a dlide here that 10| egregious and shocking. Instead, relying on
11| setsout alist of Canada's treaties with these 11| numerous previous NAFTA awards, the tribunal
12| particular formulations. All of these treaties are 12| endorsed a standard commensurate with the
13| in force, and the Canadian treaty office has 13| international law standard we have articul ated.
14| confirmed the validity of these treaties and these 14 It is one that protects a claimant
15| ohligations. 15| from conduct that is arbitrary, grossly unfair,
16 So the application of the MFN 16| unjust or idiosyncratic, or involves alack of due
17| clause in thisway is consistent with the object 17| process leading to an outcome which offends
18| and purpose of the NAFTA. That has a comprehensive 18] judicial propriety.
19| economic integration, such as the Pope & Talbot 19 In following the Waste Management
20| tribunal noted, could not be consistent with a 20| |1 standard, this Tribunal should consider the
21| lower standard of treatment under treaties with 21| facts as they have been presented in the evidence
22| states with much less close and less interdependent 22| and render a simple determination. Was the process
23| economic relations. 23| that Bilcon was subjected to afair and equitable
24 Now, | would like to turn to the 24| exercise of Canada's environmental regulatory
25| issue of the threshold for abreach. In light of 25| authority, or was it a politicized process where
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1| science was disregarded, which flew in the face of 1| jurisdictional issues. A number of jurisdictional
2| not only the written legidlation, but established 2| questions have been raised, but none prevent the
3| norms of environmental review? 3| investors bringing a meritorious claim pursuant to
4 The Waste Management standard has 4| NAFTA Chapter 11.
5| been identified and adopted by numerous other NAFTA 5 Thefirst isjurisdiction over the
6| tribunals, such asthe Cargill tribunal, the Pope & 6| 3.9 hectare quarry. Canada suggests that the
7| Talbot tribunal, Mondev, Merrill & Ring and 7| measures imposed on the 3.9 hectare quarry do not
8| Chemtura. 8| relateto Bilcon. The 3.9 hectare quarry permit
9 Now, on several occasionsin its 9| was expressly integrated into the April 24th, 2002
10| memoria Canada suggested there should be some form 10| partnership agreement between Nova Stone and
11| of inference drawn from the failure of the 11| Bilcon.
12| investors to seek redress in a domestic court of 12 The 3.9 hectare permit was made in
13| Canada. 13| contemplation of the 152 hectare project and became
14 Canada has only raised thisissue 14| apool of partnership assets, and partnership is
15| in connection with NAFTA Article 1105. Canada has 15| defined within the term "enterprise" in the NAFTA,
16| rightly not asserted that the exhaustion of local 16| and so it is an investment of an American investor
17| remediesis a condition precedent to the invocation 17| for the purposes of NAFTA Chapter 11.
18] of dispute settlement under NAFTA Chapter 11. 18 The requirement of NAFTA Article
19 Where a specia international 19| 1101 iseasy to meet. Thefailureto grant a
20| dispute settlement provision gives an investor 20| licence to operate a 3.9 hectare quarry on April
21| direct accessto redress at the international level 21 30, 2002 constitutes a measure, which relates
22| without the need to exhaust local remedies, itis 22| directly to the investors and their investments,
23| up to that investor to assess the strategy that 23| and thereis alegally significant connection
24| best servesits needs, and that is likely to be the 24| between the investors and the measure as described
25| most fruitful. 25| by the Methanex tribunal .
Page 116 Page 118
1 It was clear from the witness 1 So the failure to obtain a permit
2| testimony of Lawrence Smith that the proponents 2| wasdirectly and specifically related to the
3| were not necessarily better off seeking judicial 3| investments, and the failure to obtain the permits
4| review. Mr. Smith wasin error, though, when he 4| proved to be fatal to the business of the
5| said there could be an appeal, as there could be no 5| investors.
6| appeal from a Minister's decision with respect to 6 Let'stalk about time. Article
7| the consideration of environmental assessment of a 7| 14(2) of the ILC articles on state responsibility
8| Joint Review Panel report. 8| provides that:
9 What there can beisajudicia 9 "The breach of an
10| review, which iswhat | assume really that he was 10 international obligation by
11| referring to, ajudicial review which, in Canada, 11 an act of state having a
12| isalimited procedure which would, at best, not 12 continuing character extends
13| result in anything other than remitting the matter 13 over the entire period which
14| to be done again and cannot result in compensation 14 the act continues and remains
15| for the losses incurred from the wrongful 15 not in conformity with the
16| behaviour. 16 international obligation."
17 So besides the practical 17 Canada's continuous measures
18| considerations raised by Mr. Smith asto why a 18| extended over the duration of the environmental
19| proponent might not engage in adomestic legal 19| assessment process beginning with the 3.9 hectare
20| challenge, there are significant legal impediments 20| application, al the way to the application for the
21| that are unique to the Canadian system, and would 21| approval of the quarry when the JRP report was
22| not arise in other legal regimesin such 22| adopted.
23| circumstances, that also would be of some effective 23 The critical connection between
24| consideration in this matter. 24| the smaller and the larger quarriesis not
25 Now, | would like to turn to 25| contested. From the outset, the primary purposes
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1| of the 3.9 hectare quarry was to gather data about 1| breach and knowledge of the loss.
2| alarger quarry that it was contemplating. 2 It isonly at the time of the
3 As Mr. Buxton stated in his 3| decision by the Minister to deny the Bilcon quarry,
4| testimony: 4| with the approval by Canada of the JRP report, that
5 "That iswhat we were trying 5| the harm and subsequently the loss or damage could
6 to do for about six years was 6| be known. The quarry approval process continued,
7 simply conduct atest blast 7| and the investors had every reason to believe,
8 to provide good, sound 8| until 2007, that the environmental assessment
9 empirical data." 9| process would be carried out in good faith and lead
10 Bilcon was still continuously 10| to a successful conclusion.
11| hamstrung by regulators and willing to entertain 11 Now | would like to turn to the
12| thisrequest to test blast to gather the requisite 12| Joint Review Panel. The actions by the Joint
13| scientific data that lasted well into January 2007. 13| Review Panel are attributable to Canada through its
14 Bilcon's numerous attempts to 14| status as an organ of Canada under Article 4 of the
15| obtain the test blast were repeatedly obstructed 15| articles on state responsibility.
16| throughout the entire environmental assessment. 16 Notably, the JRP's appointment by
17| When the request ultimately was before the JRP in 17| the Government of Canada under statute, the grant
18| 2007, Bilcon had been trying to obtain the data for 18| of statutory powers, and authority, al relate to
19| five years. 19| ILC Article 4. In addition, Canada's adoption of
20 It was, in effect, a continuous 20| the JRP's actions and omissions result in
21| catch 22, which made it impossible for the investor 21| responsibility under ILC Article 11. Two different
22| to ever meet the government-imposed standard of the 22| grounds.
23| effects of blasting. 23 Canadian courts have also
24 Y ou have heard evidence that the 24| confirmed the Joint Review Panel comes within the
25| Claytons came to Nova Scotia to start a quarry and 25| meaning of afedera board, commission or other
Page 120 Page 122
1| that the loss of the quarry was not known until 1| tribunal under the Federal Courts Act of Canada.
2| December 2007. Continuous and cumulative breaches 2 The Canadian environmental
3| are of such a nature that only at the end of the 3| assessment legidation mandates the Minister to
4| series, when the ultimate fate or consequences for 4| consider the JRP report before making its decision.
5| an investor or an investment become clear and 5 The Canadian Cabinet accepted the
6| certain, does the harm or loss from the entire 6| JRP report as afinal disposition of the investor's
7| pattern of conduct vest and become known. 7| proposal without comment or modification.
8 Indeed, the fate of Bilcon's 8 This was an unambiguous adoption
9| investment was not known until the regulatory 9| of the JRP report within the meaning of ILC Article
10| process concluded with the Ministers' respective 10| 11, thereby "acknowledging and adopting the conduct
11| decisionsin 2007. 11| in question asitsown".
12 Now, under NAFTA Article 1116(2), 12 Canada acknowledges that it
13| aclaim cannot be brought after three years once 13| accepted and supported the ultimate recommendations
14| the investor acquires actual or constructive 14| made by the JRP. The result of this acceptanceis
15| knowledge of the breach, as well as knowledge of 15| an adoption of the JRP's report's principal
16| theloss. 16| recommendation to reject the investor's application
17 So the complaining party raising a 17| for aquarry at Whites Point.
18| technical defence or as the complaining party 18 Now | would like to turn to the
19| raising such atechnical defence, Canada has the 19| issue of mootness. Professor Rankin has addressed
20| burden to demonstrate that the investor has 20| thisissue of mootness. On day 2, he said, there
21| acquired knowledge and can be said that the 21| are two decisions, one federal, one provincial.
22| limitation period has begun to run. 22 And the argument was made by
23 Canada has not discharged this 23| Mr. Smith, as| understood it, that after the
24| burden of showing that, prior to June 17, 2005, 24| provincial government had made its decision, no
25| Bilcon had any actual knowledge of the resulting 25| quarry, therereally was no point. That isthis
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1| question of mootness, that it was all decided by 1 "A pleathat the arbitral

2| Nova Scotia. 2 tribunal does not have

3 As Arbitrator Schwartz correctly 3 jurisdiction shall be raised

4| identified, section 37 of the CEAA would enable the 4 not later than the statement

5| Federal Minister to obtain clarifications from the 5 of defence or, with respect

6| panel. Bilcon wrote to the Minister to have 6 to acounterclaim, in the

7| clarificationsin light of the clear factual errors 7 reply to the counterclaim.”

8| in the report and other serious other procedural 8 Of course Canada didn't make a

9| concerns. 9| counterclaim in this case, so Article 21 required
10 Concerns of natural justice and 10| Canadato file any jurisdictional challengeson
11| fairness must be addressed in some way. The CEAA 11| this point by its statement of defence.
12| process requires a decision by the Minister. The 12 Canadafiled the statement of
13| Minister is obligated to make it, and Bilcon is 13| defence on December 18th, 2009. So it isamost
14| entitled to receiveit. 14| four yearstoo late to raise this new argument. In
15 Canada could have asked the JRP to 15| any event, we note for the Tribunal that
16| turn its mind to specific mitigation measures and 16| information about corporate officers and directors
17| their costs and benefits, not dogmatically or 17| isamatter of public record that was aways
18| sweepingly assuming that all mitigation would be 18| available to Canada.
19| ineffective. 19 Also, Canada had the ability to
20 Canada's omission to do this and, 20| make interrogatories and used the ability to make
21| instead, its unqualified and unconsidered adoption 21| interrogatoriesin this case, chose not to make an
22| of the JRP report, caused significant harm to the 22| interrogatory in this area.
23| investor. Canada closed off the possibility of a 23 The evidence is aso clear that
24| modified JRP report on the basis of which arange 24| thiswas afamily business run by William Clayton,
25| of aternative options might have arisen that would 25| Sr., for the benefit of his children.
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1| have not required the investor simply to get out of 1 Mr. Clayton, Jr., testified that

2| the country. 2| Mr. Clayton, Sr., funded the investment in Nova

3 Based on the modified report with 3| Scotia and he continues funding the ongoing

4| adetailed analysis of mitigation, and its costs 4| operation, and that his father wasinvolved.

5| and benefits, both levels of government might have 5 The documents on the record also

6| reconsidered and might have accepted the project to 6| indicate that the government was aware that the

7| go ahead on a conditional, limited or modified 7| investment was being made by the Clayton family:

8| basis until al the relevant environmental and 8| For example, the letter of intent from Ralph

9| related effects were better understood with 9| Clayton and sons to Nova Stone, which is document
10| requirements for monitoring and review. 10| C-5; the letter from Ralph Clayton and sons to the
11 Indeed, in amost every case, this 11| Honourable Gordon Balser of August 2002, which was
12| has been exactly what has happened where the JRP 12| Exhibit 2 to Mr. Buxton's witness statement; a
13| has identified significant environmental risks. 13| letter to Minister Morash, which is Exhibit 9 of
14 Now, during day 4 of the hearing, 14| Bill Clayton, Jr.'s, witness statement and that is
15| if you will recall, Canadafirst raised an issue as 15| October 24th, 2003.
16| apoint of procedure about William Clayton, Sr., 16 Thereisaso evidence from
17| not being a director of Bilcon. 17| Mr. Buxton on the transcript of day 1 at page 226
18 | would liketo turn to that. If 18| and from Mr. Lizak's testimony that Bill Clayton,
19| thisisindeed to be ajurisdictional defence by 19| Sr., met with Minister Balser in Nova Scotia. This
20| Canada, which it appearsthat it is, then the 20| isalso on the record in the affidavit of William
21| UNCITRAL arbitration rules provide that all 21| Clayton, Jr., at paragraph 16 and 17.
22| jurisdictional defences must be raised not later 22 Now, the term "investment in the
23| than thefiling of the statement of defence. 23| NAFTA" isin Article 1139 of the NAFTA. It
24 Paragraph 3 of Article 21 of the 24| providesalong list of items that can constitute
25| UNCITRAL rules states: 25| an investment. Canada has only focussed on one of
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1| many itemsin that long list. 1| 1102 or 1103 breach?
2 An investment includes an equity 2 MR. APPLETON: Professor Schwartz,
3| shareholding; aloan to an enterprise where the 3| I am going to think about that and | will deal with
4| enterprise is an affiliate of the investor; rea 4|itinthe rebuttal.
5| estate or other property, tangible or intangible, 5 I will point out that, of course,
6| acquired in the expectation or used for the purpose 6| one of the other parts of this process wasthat, in
7| of economic benefit or other purpose. 7| the cumulative effects, the cumulative effects that
8 It isabroad definition, and the 8| are raised by the panel isthe cumulative effect of
9| term is clear that it was always intended to be 9| aforeign investor being able to operate and having
10| broad. We know this was a family business. 10| the benefit of being aforeign investor in the
11| Mr. Clayton, Sr., has investments that would 11| NAFTA, and to the tribunal that would mean that all
12| qualify under NAFTA Article 1139. Heisan American 12| types of future effects would take place.
13| investor with an investment defined in NAFTA 13 Now, we know, because we know what
14| Article 1139. 14| NAFTA means and that could not be correct. The
15 To the extent that thisissueis 15| government told them that couldn't be correct. The
16| about the damage suffered by Mr. Clayton, Sr., this 16| JRP had its own expert that told them that couldn't
17| isin our view amatter to be considered in the 17| be correct.
18| damages phase. 18 But despite hearing that again and
19 Now, it is not, though, a 19| again, they then use atotally impermissible,
20| jurisdictional objection and it is entirely 20| discriminatorily-based focus on the foreign
21| inappropriate for such an issue to be brought in 21| nationality of thisinvestor and the investment to
22| the middle of the witness phase of this hearing at 22| be able to base that.
23| such alate date, and, in our view, cannot under 23 But | will look at that particular
24| the UNCITRAL arbitration rules be considered at 24| section and come back to you with respect to that
25| thistime. 25| in the rebuttal phase.
Page 128 Page 130
1 | will conclude, Mr. President and 1 PROFESSOR SCHWARTZ: Now, |
2| Members of the Tribunal, that the damage suffered 2| understand at this stage, if there were any
3| by the Clayton family isindeed substantial and was 3| damages -- if there was awrong and if there were
4| caused entirely by Canadafailing to accord them 4| any damages -- we would not quantify them, but we
5| the protection of fairness and equality, and the 5| would address principles of damages; right?
6| protections that we get from NAFTA Article 1102 and 6 MR. APPLETON: That would be my
7| 1103. These are al protections of the NAFTA 7| understanding, as well.
8| guarantees to American investors operating in 8 PROFESSOR SCHWARTZ: If there was
9| Canada. 9| aprocessfailure, isit possible that the guiding
10 With that, | thank you very much 10| principle of damages would be the money lost on an
11| for your attention today. | am happy to take any 11| improperly-conducted process, rather than
12| questions that you might have. 12| speculating whether the outcome would have been
13 PRESIDING ARBITRATOR: Thank you, 13| positive?
14| Mr. Appleton, are there any questions: 14 MR. APPLETON: Theissue of
15| QUESTIONS BY THE TRIBUNAL.: 15| damagesisin its own world or its own set of
16 PROFESSOR SCHWARTZ: You have 16| issues.
17| spoken about the atmosphere at the hearings, and so 17 It would seem to us certainly,
18| on and so forth, but in the substantive report 18| applying the standard principles of the calculation
19| issued by the JRP there is some discussion of 19| of damages, that there would be an area of damage
20| relative benefits and burdens with respect to the 20| that would result to an improper process. There
21| investor as opposed to the local community and the 21| adso would be an area of damages that would result
22| region. 22| from the inability to be able to operate, and that
23 Isit your view that that 23| could be dealt with by way of discounted cash flows
24| substantial analysisis outside of a proper 24| and other types of scenarios.
25| environmental assessment or that it constitutes an 25 So there are people who are
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1| significantly smarter than me who spend their lives 1| first, on behalf of our team and the Government of
2| worrying about such matters, and should we have 2| Canadato thank each member of the Tribunal,
3| that opportunity, | am sure they would love to 3| Mr. Pulkowski and Ms. Claussen for all of the work
4| educate all of us as to how to deal with it. 4| that has been put into the hearing. We recognize
5 But the answer is the process 5| the many hours that have been devoted to the case
6| would be, generaly, but for the action, what would 6| and we appreciate the interest and the thoughtful
7| the damages have been? That isthe general 7| questions that the Tribunal has asked.
8| principle of reparation here, and so we think that 8 Thank you also to Ms. Forbes, our
9| would probably be -- thisisrealy anissueto be 9| court reporter, and her team for staying with us
10| discussed at another time. 10| through some long days and who did a superlative
11 But | understand the 11| job in ensuring that the transcripts were turned
12| consideration, and, yes, certainly we would have 12| around to the parties as quickly as possible; and
13| damages with respect to this process, | am sure. 13| finally, thank you to the Arbitration Place and its
14 PROFESSOR SCHWARTZ: Thank you. 14| technical staff for hosting such an efficiently run
15 PROFESSOR MCRAE: Mr. Appleton, 15| hearing.
16| you mentioned this question of this jurisdictional 16 | want to also now briefly provide
17| issue about the 3.9 hectare quarry, and | heard 17| you with an overview of Canada's closing argument,
18] your arguments and obviously the Tribunal hasto 18| but before | do so, | want to turn back to those
19| make a decision. 19| three overarching considerations that | asked you
20 | am asking a bit of a 20| to keep in mind on the very first day of this
21| hypothetical, but | think it is something that is 21| hearing, and to recall them in light of the
22| worth considering, and that is, most of the 22| evidence that's been presented over the past seven
23| blasting and the setback issues relate to the 3.9 23| days.
24| hectare quarry. 24 Y ou can see those considerations
25 If the Tribunal wasto conclude 25| on the screen.
Page 132 Page 134
1| that it did not have jurisdiction in respect to the 1 With respect to the first
2| 3.9, does that rule out al of this material 2| overarching consideration, whether the claimants
3| relating to blasting, or is that in some other way 3| have proven the facts they must to make out their
4| still relevant to the rest of the case? 4| claim, well, the claimants have now had the
5 MR. APPLETON: Why don't we -- it 5| opportunity to cross-examine six of Canada's fact
6| isavery good question. Why don't we consider a 6| witnesses who swore affidavits to explain the
7| little bit about this and come back to you. 7| decisions made in the Whites Point EA process.
8 | think | know what my answer is, 8| They have also had the opportunity to cross-examine
9| but | think we would like to talk about it. 9| Canada's expert witness, Mr. Smith, who has
10 PROFESSOR MCRAE: Okay, thank you. 10| provided his opinion as an EA practitioner that all
11 PRESIDING ARBITRATOR: That gets 11| of these decisions were reasonable and fair.
12| usto the very short lunch break that we are going 12 Now, the cross-examinations honed
13| to have. Itis11:50 on my watch. So we will 13| in on aremarkably small selection of documents,
14| start again, and please be back in time at 12:20. 14| and implied that government decision-making in the
15| 12:20, and we will go to the respondent's closing 15| Whites Point EA was infected by Ministerial
16| argument statement. Thank you. 16| meddling and improper political considerations
17| --- Luncheon recess at 11:49 a.m. 17| imposed from above.
18] --- Upon resuming at 12:20 p.m. 18 But the claimants ignored the
19 PRESIDING ARBITRATOR: Okay. | 19| crucia facts. The claimants chose not to
20| think we areready. Kathleen, we are fine? Thank 20| cross-examine the one person they appear to
21|you. So, Mr. Little, you have the floor. 21| orchestrating the predetermined outcome for Whites
22| SUBMISSIONSBY MR. LITTLE: 22| Point EA, former Minister Robert Thibaullt.
23 MR. LITTLE: Thank you, Judge 23 Mr. Thibault swore an affidavit in
24| Simma. 24| the arbitration, testifying that he never directed
25 | want to take the opportunity, 25| or interfered with the work being conducted on the
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1| EA, and that his only interest wasin afull and 1| devote considerable attention in this hearing to
2| fair EA that strictly complied with the rules. 2| decisions made over the course of the Whites Point
3 While the claimants did 3| EA that were absolutely irrelevant to the issue of
4| cross-examine Mr. Neil Bellefontaine, the former 4| whether or not the Whites Point project could
5| Regiona Director-General of DFO in the Maritimes 5| proceed.
6| who liaised with former Minister Thibault 6 And we were correct. Now, in this
7| frequently on the Whites Point project, they chose 7| regard, you were presented and provided with four
8| not to even question Mr. Bellefontaine on his sworn 8| days of cross-examination of Canada's witnesses
9| evidence that Minister Thibault never provided 9| focussing almost exclusively on decisions made
10| Mr. Bellefontaine or his staff with any instruction 10| regarding blasting on Nova Stone's small 3.9
11| asto decisions that were to be made in the Whites 11| hectare quarry that wasn't the Whites Point
12| Point EA. 12| project.
13 They also chose not to question 13 Strangely, earlier today Mr. Nash
14| Mr. Bellefontaine on al of the various scientific 14| described these decisions made in 2000 and 2003 as
15| concernsthat he testified both he and his staff 15| checkmate in the Whites Point EA process, which was
16| had over the Whites Point project. 16| not concluded until December of 2007.
17 Now, beyond their clear avoidance 17 Now, when cross-examination didn't
18] of the facts Canada has put before you relating to 18] focus on decisions regarding blasting on the 3.9
19| Minister Thibault'srole in the EA, the claimants 19| hectare quarry, it fixated on this allegation that
20| simply ignore a fundamental and bigger picture 20| the federal government over stepped its
21| factsrelating to the size and duration of the 21| constitutional authority in making its preliminary
22| Whites Point project, its likely adverse 22| decision that the quarry element of the Whites
23| environmental impacts on the biophysical and human 23| Point project would be included in the scope of
24| environment of the Digby Neck, and the significant 24| project for the purposes of the Whites Point EA.
25| public concerns that it engaged. 25 Thiswas also a centra
Page 136 Page 138
1 Now, the fundamental facts -- 1| preoccupation of the claimants expert witnesses,
2| sorry, the Digby Neck was simply not, as 2| Mr. Rankin and Mr. Estrin. There was nothing
3| Mr. Appleton claims, an industrial zone, 3| improper about DFO's decisions regarding blasting
4| characterized by heavy marinetraffic. And | 4| on the 3.9 hectare quarry or its scope of project
5| explained why in my opening. And the fundamental 5| decisions. But as| noted in our opening statement
6| factsthat | just listed off explain why the Whites 6| and | have noted just now, these decisions were of
7| Point project was assessed as it was by a Joint 7| no consequence because they had no bearing
8| Review Panel. 8| whatsoever on the outcome of the Whites Point EA.
9 Finaly, the claimants ignore that 9 So as we were at the beginning of
10| the decision in the Whites Point project would, in 10| last week, we're left today questioning why the
11| the end, not be approved was also based upon 11| claimants have spent so much time and effort
12| factually reasonable and legitimate findings 12| questioning these decisions when there were so many
13| arrived at through the workings of a JRP process, 13| other decisions that were germane to the outcome of
14| that isthat the project would result in a 14| this process.
15| mitigable adverse environmental effects on the 15 Finally, the third overarching
16| Digby Neck environment. 16| consideration we wanted you to keep in mind was
17 Now, in the end the claimants’ 17| whether the measures that the claimants complain of
18| unfounded assertions are no substitute for all of 18| can possibly amount to NAFTA violations.
19| the uncontroverted facts that Canada has proffered 19 Whether made in their pleadings or
20| in the arbitration and today we'll explain why. 20| over the course of the past eight days, the
21 Now, with respect to the second 21| claimants complaints are, at the most, in the
22| overarching consideration, that the claimants have 22| words of Mr. Rankin, "questions of Canadian
23| focussed on a host of alleged controversies that 23| administrative law".
24| redlly don't matter in the end. | noted last 24 The measures in issue were neither
25| Tuesday that we anticipated the claimants would 25| wrongful nor aviolation of Canada's NAFTA
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1| obligations. At the most, they might be the 1| Point EA in the order that was articul ated by
2| subject matter of adomestic judicial review in 2| Professor Schwartz.
3| Canadian courts. And asyou described it 3 In the end our request is going to
4| yesterday, Judge Simma, the elephant in the room is 4| be that this Tribunal must dismiss the claimants
5| why, if the claimants take such issue with the 5| claimsin their entirety with the costs of this
6| decisions that were made in the Whites Point EA 6| arbitration to be awarded to the Government of
7| process, they didn't pursue their judicial remedies 7| Canada.
8| in the Canadian courts. 8 So | will now turn things over to
9 The measures under attack in this 9| Mr. Douglas and Mr. Spelliscy who will address the
10| case simply don't belong in thisforum, aNAFTA 10| jurisdictional barsto many of the claimants
11| arbitration, and we will explain why in greater 11| claims. Thank you.
12| detail when we address the claimants' Article 1105 12 PRESIDING ARBITRATOR: Thank you,
13| claims. 13| Mr. Little. Mr. Douglas, you have the floor.
14 So as we asked you at the outset 14| SUBMISSIONSBY MR. DOUGLAS:
15| of this case, please keep these three overarching 15 MR. DOUGLAS: Thank you very much,
16| considerationsin mind as we proceed through our 16| Judge Simma. The claimants chose not to spend much
17| closing statement. 17| timeon jurisdiction in their opening. | am not
18 Now | would like to provide you 18] going to be as short, but | will move quickly, |
19| with an overview of Canada's closing statement. 19| think more quickly than | would usually for the
20| Now, as| indicated, in Canada's opening statement, 20| sake of time, but if you have any questions at all
21| the legal issuesto be decided by the Tribunal in 21| please by al meansinterject and ask.
22| this case fall under three general categories. And 22 There are four jurisdictional
23| we will address these three general categoriesin 23| issuesthe Tribunal must consider: First, whether
24| our closing asfollows. 24| Nova Stone's 3.9 hectare quarry permit is a measure
25 Asyou can see on the screen, 25| relating to the claimants under Article 1101(1);
Page 140 Page 142
1| we're going to first explain why many of the 1 Second, whether certain measures
2| claimants claimsin this arbitration are subject 2| that the claimants allege breach the NAFTA are
3| tojurisdictional barsin light of certain 3| time-barred under Article 1016(2) because they
4| threshold provisions of the NAFTA. 4| occurred prior to June 17th, 2005;
5 My colleagues, Mr. Douglas and 5 Third, whether this Tribunal has
6| Mr. Spelliscy will be addressing these 6| jurisdiction under Article 1116(1) to consider
7| jurisdictional bars. 7| measures that could not have caused the claimants
8 We will then turn the claimants 8| any losses,
9| claims under Articles 1102 and 1103. Herel will 9 And, finally, whether the JRP is
10| explain why the claimants have failed to discharge 10| an organ of the state such that its actions are
11| the burden that they must in making out a claim 11| attributable to the Government of Canada.
12| under these provisions; that is, of demonstrating 12 | will address the first three of
13| they were accorded treatment less favourable than 13| these issues. The fourth will be addressed by my
14| other EA proponents that werein like circumstances 14| colleague, Mr. Spelliscy.
15| to them. 15 Before we turn to these, | would
16 My colleagues Mr. Hebert and 16| like to clear up the issue of burden. Mr. Appleton
17| Mr. Spelliscy will then respond to the claimants 17| aleged in his opening that Canada has the burden
18| claim that the government decisions and acts of the 18| because it is asserting jurisdictional arguments as
19| JRP, taken in the course of the Whites Point EA, 19| technical defences.
20| breached Canada's minimum standard of treatment 20 Thisisincorrect. If youlook at
21| obligation under Article 1105. 21| Article 1122 of the NAFTA, itisthe Article
22 And with reference to the 22| dealing with consent to arbitration, and it clearly
23| suggestion made by Professor Schwartz yesterday, | 23| states that Canada only consents in accordance with
24| will note here that our 1105 submissions will 24| the procedures set out in the agreement.
25| indeed address those three stages of the Whites 25 The claimant bears the burden of
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1| proving that it has complied with these procedures 1| significant things. First, the letter of intent
2| and that the tribunal has jurisdiction to hear the 2| was signed after the permit was granted. This
3| claims submitted. Numerous awards have confirmed 3| means that there was no possible connection between
4| this conclusion. 4| Bilcon and the permit when conditions 10(h) and (i)
5 | refer you to the decisionin 5| were created.
6| Gallo on this point at paragraph 87. 6 Second. Nova Stone's 3.9 hectare
7 Thus, the first issue we must ook 7| quarry permit was a Canadian investment. Nova
8| at iswhether Nova Stone's 3.9 hectare quarry 8| Stoneis a Canadian company. The 3.9 hectare
9| permit is ameasure relating to the claimants under 9| quarry permit was not a foreign investment made by
10| Article 1101. 10| Bilcon. AsMr. Clayton stated in histestimony,
11 Pursuant to NAFTA Article 1101, a 11| Bilcon of Delaware did not invest in Canada to own
12| tribunal only hasjurisdiction to consider measures 12| and operate a 3.9 hectare quarry.
13| relating to investors of another party or their 13 Third, the letter of intent is not
14| investments. Measures that do not relate to 14| a partnership agreement between Nova Stone and
15| investors or their investments cannot be subject, 15| Bilcon. And there never was a partnership
16| cannot be the subject of a claim under Chapter 11. 16| agreement between Nova Stone and Bilcon.
17 Now, what does "relating to" mean? 17 Fourth, and finally, Bilcon had no
18 As the claimants acknowledged in 18] rights, no privileges under the permit at any
19| their opening and in their reply memorial, the 19| time. The permit was granted to Nova Stone and
20| Methanex decision isthe governing law on this 20| Nova Stone done. Infact, Nova Stone was not ever
21| question. 21| adlowed to transfer the permit to Bilcon without
22 And the tribunal in Methanex found 22| Ministerial approval. Thisis pursuant to section
23| that the phrase "relating to" requires alegally 23| 59(1) of the Nova Scotia Environment Act.
24| significant connection between the measure and the 24 And it was for this reason that
25| investment or the investor. 25| Mr. Petrie testified that at all times when the
Page 144 Page 146
1 Thus, the question is whether Nova 1| province and DFO were engaged in areview of
2| Stone's 3.9 hectare quarry is ameasure that has a 2| blasting under conditions 10(h) and 10(i), they
3| legally significant connection to Bilcon of 3| were dealing with Nova Stone, and Nova Stone alone.
4| Delaware or itsinvestment, Bilcon of Nova Scotia. 4 Now, despite al of this, the
5 Now | am going to talk briefly 5| claimants assert that measures taken pursuant to
6| about some confidential information, so | didn't 6| Nova Stone's 3.9 hectare quarry permit were
7| know whether the live feed should be turned off for 7| measures relating to the claimants.
8| amoment and perhaps we could turn it back on. 8 We heard over the course of the
9 PRESIDING ARBITRATOR: Giveusa 9| arbitration, the claimants made this assertion that
10| second. 10| DFO used conditions 10(h) and 10(i) in the 3.9
11| --- Upon commencing confidential session under 11| hectare quarry permit to establish atrigger on the
12| separate cover at 12:34 p.m. 12| larger quarry EA process.
13| --- Upon resuming public session at 12:36 p.m. 13 This, however, is not correct.
14 MR. DOUGLAS: We can go back. 14| Conditions 10(h) and 10(i) were not used by DFO to
15 PRESIDING ARBITRATOR: Weare 15| establish atrigger at the larger quarry. DFO did
16| back. 16| find atrigger on the smaller 3.9 hectare quarry
17 MR. DOUGLAS: Thank you. So let 17| site belonging to Nova Stone. And at that time,
18| me be clear. We have Nova Stone Enterprises on the 18| the claimants had filed a project description that
19| one hand and we have their permit on the one hand, 19| had swallowed Nova Stone's 3.9 hectare quarry site.
20| and we have Bilcon on the other. 20 A finding of atrigger onthe -- a
21 The only connection between Bilcon 21| finding of the trigger on the first, the smaller
22| and the permit is clause 3(c). And this dynamic 22| site by necessity meant that there had to be a
23| continued you throughout the life of the permit 23| trigger on the second, the larger quarry. However,
24| until it was terminated on May 1st, 2004. 24| this does not mean that conditions 10(h) and (i) in
25 Thisfact tells us four 25| Nova Stone's 3.9 hectare quarry permit relate to
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1| the claimants. 1 But the Article limits the
2 Asthe record makes clear, the 2| exercise of that right. And it saysthat the
3| permit with the conditions was granted to Nova 3| investor has to act within three years of having
4| Stone and Nova Stone alone. 4| first acquired knowledge of breach and loss arising
5 The claimants have next argued 5| from that breach.
6| throughout the course of the past couple of weeks 6 And in this case the relevant
7| that the 3.9 hectare quarry permit is a measure 7| cutoff date is June 17th, 2005.
8| relating to Bilcon because DFO withheld setback 8 Now, the claimants state in their
9| distances in its evaluation pursuant to conditions 9| reply memoria at paragraph 733, and | quote:
10| 10(h) and 10(i), but these setback distances were 10 "Article 1116 (2) recognizes
11| not withheld from Bilcon. They were not withheld 11 the interest of the NAFTA
12| from Global Quarry Products. They were withheld 12 parties not to be subject to
13| from Nova Stone Exporters. 13 potentially limitless claims
14 Consider this. If DFO did approve 14 by aforeign investor for
15| blasting pursuant to the 3.9 hectare quarry permit, 15 measures taken too far back
16| who would get the benefit of that blasting? It 16 in the past.”
17| would not be Bilcon. It would not be Global Quarry 17 Now, Canada agrees with that
18| Products. It would be Nova Stone, because the 18| statement. Canada agrees with that statement. But
19| permit belonged to Nova Stone. 19] let's think about that for a moment in the context
20 Bilcon had no rights or privileges 20| of this case. In preparation for my closing today
21| under Nova Stone's permit at any time. 21| | went through the claimants' indicesto their
22 So the operative document is the 22| cross-examination binders that they used in their
23| |etter of intent of May 2nd, 2002 between Bilcon 23| cross-examination with our witnesses. | looked at
24| and Nova Stone Exporters. This document merely 24| Mr. Petrie, Mr. McLean, Mr. Hood,
25| gtates that Nova Stone intended to transfer the 3.9 25| Mr. Bellefontaine, Mr. Daly and Mr. Chapman and |
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1| hectare quarry permit to the partnership. That is 1| looked through to see how many documents they
2| the extent of the relationship between Bilcon and 2| referred to that post-date 2004.
3| Nova Stone's 3.9 hectare quarry permit. 3 Out of the hundreds of documents
4 In Canada's view, the mere 4| they took to Canadas witnesses, two of them
5| intention to transfer the permit was not enough to 5| post-dated 2004. And how many times did we hear
6| establish alegally-significant connection between 6| over the past two weeks for both the claimants
7| Bilcon and Nova Stone's 3.9 hectare quarry permit. 7| witnesses and Canada's witnesses that the witness
8| It isfor thisreason the Tribunal does not have 8| could not remember events being questioned because
9] jurisdiction to hear Bilcon's claims relating to 9| they transpired too far in the past? | didn't [ook
10| the permit pursuant to Article 1101(1). 10| through the transcript to count, but | think it was
11 Now | am going to move on to the 11| often.
12| next jurisdiction issue which deals with time bar. 12 This situation is precisely asthe
13 The parties dispute the timeliness 13| claimants themselves state, what Article 1116(2) is
14| of four measuresin this case. First, the 3.9 14| designed to prevent.
15| hectare quarry permit, which was terminated on May 15 Now, let's turn to the claimants
16| 1st, 2004; second was the scoping decision of April 16| arguments. They advance three arguments as to why
17| 14th, 2003; third was the comprehensive study 17| their claims are not time-barred. First, they
18| decision, also of April 14th, 2003; and finaly, 18] argue that the four measures at issue under Article
19| the referral, pardon me, that the quarry and marine 19| 1116(2) are each continuing measures; second, they
20| terminal be referred for referral to a JRP, and 20| argue that continuing measures can toll the
21| this occurred on June 26th, 2003. 21| limitation period under 1116 (2); and finaly, they
22 NAFTA Article 1116 providesthe 22| argue that they did not have knowledge, nor should
23| right to investors to sue directly a party to the 23| they have had knowledge, that they incurred loss or
24| NAFTA. Without the Article, the right 24| damage from these measures until the JRP released
25| does not exist. 25| its recommendations.
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1 And | will address each one of 1| intheir oral submissions, aswell. That isthat
2| these arguments in turn. 2| the lack of test blasting pursuant to Nova Stone's
3 First, are the four measures at 3| 3.9 hectare quarry permit was relied on by the
4| issue continuing measures? 4| Joint Review Panel as a reason to recommend against
5 Mr. Appleton argued in his 5| the approval of the investments' quarry.
6| opening -- and the claimants made the same argument 6 There are three things wrong with
7| in their response to the United States 1128 7| this statement.
8| submission -- that a continuing measure is one 8 First, the lack of test blasting
9| where the consequences of the measure are not 9| on the 3.9 hectare quarry was not relied upon by
10| known. In other words, they argue that a measure 10| the Joint Review Panel as areason to recommend
11 continues until its consequences are known. This, 11| against the approval of the Whites Point project.
12| however, is not the law. 12| The project's inconsistency with community core
13 Article 14, 1 of the ILC Articles 13| values was the reason underlying the panel's
14| on state responsibility states that a completed act 14| recommendation.
15| occurs at the moment when the act is performed, 15 Thiswas confirmed by both
16| even though its effects or consequences may 16| Mr. Rankin and Mr. Estrin in their testimonies, and
17| continue. 17| it was conceded by Mr. Appleton in his opening
18 The commentary to thisILC Article 18| statement.
19| makes the point more clear. An act does not have a 19 Second. The claimants did not
20| continuing character merely because its effects or 20| need a 3.9 hectare quarry permit to conduct a test
21| consequences extend in time. 21| blast. Infact, Mr. Buxton testified that they did
22 And this was adopted by the NAFTA 22| not seek to have Nova Stone transfer them the
23| tribunal in Mondev. 23| permit, pardon me, transfer the permit to Bilcon
24 The claimants are, therefore, 24| precisely so they could explore the possibility of
25| wrong. The ongoing effect or ongoing impact of a 25| conducting atest blast during the EA process.
Page 152 Page 154
1| measure does not give that measure a continuing 1 Moreover, he testified that the
2| character. 2| claimants did not need to ask DFO for permission to
3 In Canada's submission, none of 3| conduct atest blast.
4| the four measures at issue are continuing and | 4 And finally, he testified to this
5| will briefly go through each one. 5| Tribunal and to the JRP that Bilcon decided not to
6 Thefirst measureis Nova Stone's 6| make arequest to conduct atest blast during the
7| 3.9 hectare quarry permit. Nova Stone terminated 7| EA process.
8| the permit on May 1st, 2004. Thisfactisnotin 8 This has been confirmed by
9| dispute. 9| Mr. Chapman in his testimony and by other evidence
10 In fact, Mr. Buxtonin his 10| aswell.
11| testimony acknowledged that it was on this date 11 Moreover, | note that Mr. McLean
12| that the permit became, and | quote, "a dead 12| swears the same at paragraph 44 of hisfirst
13| issue." How could a permit that became a dead 13| affidavit. He was present over the course of the
14| issue be a continuing measure? 14| entire JRP process, and yet the claimants chose not
15 It can't. 15] to cross-examine Mr. McL ean on this paragraph last
16 The termination of the 3.9 hectare 16| Friday.
17| quarry permit came well before June 17th, 2005. 17 Final point isthat it must be
18| This Tribunal therefore has no jurisdiction under 18| remembered that the 3.9 hectare quarry approval was
19| Article 1116 to hear claims relating to that 19| not for atest blast, but it was for quarrying.
20| permit. 20| Thus, the claimants' assertion that they were
21 Now, the claimants tried to get 21| prevented from conducting a test blast on the 3.9
22| around this fact through a variety of arguments, 22| hectare quarry siteis disingenuous. They did not
23| and | would like to address one here. 23| need an industrial approval to conduct atest
24 And they make this argument in 24| plast, and the 3.9 hectare quarry approval was for
25| their memoria at paragraph 757, and have made it 25| quarrying. Not test blasting.
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1 Thus, despite the claimants' best 1] this second argument that the measures arein fact
2| efforts they have not been able to show that the 2| continuing. Evenif they are, continuing measures
3| measures taken pursuant to Nova Stone's 3.9 hectare 3| do not toll the limitation period under Article
4| quarry permit are continuing, thereis no 41 1116(2).
5| connection between the 3.9 hectare quarry permit 5 Now, in their pleadings the
6| and the EA process for the larger quarry. 6| claimants cite the UPS case and the Feldman case to
7 The permit terminated on May 1st, 7| support them, for the sake of time | am not going
8| 2004, well before the cutoff date. 8| to go through those decisions. The UPS caseis
9 Now, let melook at the three 9| wrong and the Feldman decision does not support the
10| other measures that are at issue here, to determine 10| claimants position. | refer you to paragraphs 239
11| and see whether they are continuing. | will deal 11| to 248 of Canada's counter-memorial.
12| with them altogether. Thisisthe scoping decision 12 The point | would like to makeis
13| made on April 14th, 2003, the comprehensive study 13] this: The United States, Mexico, and Canada have
14| decision made on the same date, and the referral 14| made it abundantly clear that the decision in UPS
15| made on June 16th, 2003. 15| iswrong and that continuing measures do not toll
16 The claimants allege in their 16| the limitation period.
17| pleadings that each of these decisionsin and of 17 Up onthedidethisisa
18| themselves constitute a breach of the NAFTA. 18| submission made by the United States pursuant to
19 They also argue that they suffered 19| NAFTA Article 1128 in another NAFTA case called
20| effects and consequences from these decisions. 20| Merrill & Ring. It was supported by Mexico and
21| However, the continuing effect of these decisions 21| Canadain that case. The United States has
22| does not make them continuing measures. 22| reaffirmed its position in this arbitration, also
23 Each of these decisions are 23| pursuant to Article 1128.
24| one-time measures, distinct, instantaneous and 24 Leave that up there for a moment.
25| completed well in advance of June 17th, 2005. 25 Article 31, sub 3, sub (@) of the
Page 156 Page 158
1 Now, yesterday, Judge Simma, you 1| Vienna Convention mandates that this Tribunal shall
2| asked a question about the elephant in the room, to 2| take into account subsequent agreement of the
3| bring it up again: Why were these decisions not 3| parties. Thethree NAFTA parties have reached a
4| judicially reviewed in domestic court? Both 4| subsequent agreement on the issue of continuing
5| Mr. Smith and Mr. Rankin testified that each of 5| measures and Article 1116(2).
6| these decisions referenced above are justiciable. 6 Continuing measures do not toll
7 More importantly, they both 7| the limitation period.
8| testified that under domestic law the limitation 8 Thisisareasonable
9| period for reviewing these decisions has run its 9| interpretation of Article 1116(2), which usesthe
10| course. The claimants chose not to have these 10| term "first acquired knowledge", not "last acquired
11| decisionsjudicially reviewed. 11| knowledge."
12 Therole of aNAFTA Chapter 11is 12 Moreover, the claimantsin this
13| not to provide alegal backup or safeguard to an 13| case had advance notice of the NAFTA parties
14| investor from the consequences of making this 14| subseguent agreement which was made back in 2008.
15| choice. 15 In fact, | believe counsel for the
16 If the time limitation period is 16| claimantsin this case was also counsel for Merrill
17| up domestically, how isit that the time limitation 17| & Ring.
18| period would not be up internationally? 18 For this reason, Canada submits
19 So just by way of summary on this 19| that the Tribunal should give significant weight to
20| point, it is Canada's position that none of the 20| the subsequent agreement of the NAFTA parties.
21| four measures are continuing measures. 21| Thus, even if this Tribunal believes that the
22 And the claimants confuse that 22| measures at issue under Article 1116(2) are
23| with continuing effects. 23| continuing measures, those measures are nonethel ess
24 Now, turning to the claimants 24| time-barred by Article 1116(2) because continuing
25| second argument, and here we have to assume for 25| measures do not toll the limitation period.
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1 | would liketo turn to the 1 MR. DOUGLAS: Thank you. Now, the
2| claimants' last argument with respect to time bar, 2| third and final jurisdictional issue the Tribunal
3| and the final argument they raise is that under 3| must consider is whether it has jurisdiction under
4| Article 1116(2) they did not incur loss or damage 4| Article 1116(1) to consider measures that could not
5| until the JRP made its final decision. 5| have caused the claimants any losses. | won't
6 Now, you will recall that the test 6| spend long on this, but refer you to Canada's
7| under 1116(2) is about knowledge and that is 7| pleadings which is paragraphs 298 to 302 of our
8| whether the claimants did know, or should have 8| counter-memorial, and paragraphs 81 to 87 of our
9| known that they incurred loss as a result of the 9| reply memorial.
10| breach. 10 Article 1116(1) provides the
11 The claimants argue in their reply 11| claimants, provides, pardon me, that investors may
12| memorial that what isrequired by Article 1116(2) 12| only submit their claim to arbitration if the
13| is concrete knowledge of actual loss. And what | 13| investor has incurred loss or damage by reason of
14| take them to mean by that and what | take 14| or arising out of the alleged breach of the NAFTA.
15| Mr. Appleton to mean in his opening was that, 15 It follows that a measure not
16| because they did not incur the full extent of their 16| capable of causing loss or damage may not be
17| losses until the JRP reached its decision, they did 17| considered by the Tribunal.
18| not have the requisite knowledge of breach and loss 18 The claimants allege that the
19| until that decision was made. 19| federal government's December 17th, 2007
20 This, however, is not the law. 20| determination to accept the recommendation of the
21| The tribunal in Grand River made it clear that 21| JRP wasn't lawful.
22| damage or injury may be incurred even though the 22 However, the federal government's
23| amount or extent may not become known until some 23| acceptance of the recommendation was incapabl e of
24| futuretime. 24| causing the claimants loss or damage because one
25 And the decision in Grand River is 25| month earlier, on November 20th, 2007, Nova
Page 160 Page 162
1| the seminal decision on Article 1116(2). 1| Scotia's Minister of Environment and Labour already
2 Again, all three NAFTA parties 2| rejected the proposal to construct and operate the
3| agreed with this interpretation in Merrill & Ring. 3| quarry and marine terminal.
4| This also constitutes a subsequent agreement 4 Now, the claimants have advanced a
5| between the parties and should be applied here. 5| number of arguments that Nova Scotias rejection
6 Moreover it is abundantly clear 6| was not dispositive of their application.
7| from the record that the claimants did have 7 However, itis clear from the
8| knowledge of breach and loss prior to June 17th, 8| testimony, documents and expert reports that there
9| 2005. Again, going to the measures themselves. 9| isno evidence to support this assertion.
10 With respect to the 3.9 hectare 10 The claimants offered no credible
11| quarry permit it was terminated by Nova Stone on 11| argument to the contrary.
12| May 1st, 2004. Whatever loss or damage incurred 12 For this reason, afederal
13| from that measure had to be known by the claimants 13| decision was not a measure capable of causing
14| on that date. In fact, Mr. Buxton wrote to NSDEL 14| damages to the claimants, and this Tribunal has no
15| on June 25th, 2003, advising that there had been 15| jurisdiction to hear that claim pursuant to Article
16| "serious financial consequences' for not being able 16| 1116(1).
17| to blast on the 3.9 hectare quarry site. 17 Now, if there are no further
18 And there are other examples of 18| questions, | will turn it over to my colleague,
19| this, aswell. 19| Mr. Spelliscy.
20 | am going to discuss some 20 PRESIDING ARBITRATOR: Professor
21| confidential information again so perhaps, just 21| McRae?
22| briefly. 22| QUESTIONSBY THE TRIBUNAL:
23| --- Upon resuming confidential session under 23 PROFESSOR MCRAE: | have one
24|  separate cover at 12:56 p.m. 24| question arising out of what you said, Mr. Douglas.
25| --- Upon resuming public session at 12:48 p.m. 25| You talked about a subsequent agreement evidenced
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1| in the submissions of the NAFTA partiesin the 1| appropriateness of considering arbitral decisions,
2| Merrill & Ring case. What isthe difference 2| and so on, as a source of understanding what the
3| between that kind of subsequent agreement and 3| minimal standard isin customary law; isthat
4| another interpretation? Are they exactly the same 4| correct?
5| thing? Isthisanother way of doing a note of 5 MR. DOUGLAS: Do you know who -- |
6| interpretation, just to all agree on a submission 6| don't want to trump him up too much, but you know
7| tothe, in particular NAFTA case? 7| who knows a lot about thisis my colleague,
8 MR. DOUGLAS: No, it would be 8| Mr. Hebert.
9| Canada's submission that under Article 1131 anote 9 PROFESSOR SCHWARTZ: Okay, fine.
10| of interpretation is binding and that a tribunal 10 MR. DOUGLAS: Who will be
11| must follow that. 11| discussing the legal aspects of Article 1105. Now
12 Under a subsequent agreement the 12| | have set you up for this. Soif you wouldn't
13| language of the Vienna Convention is "the tribunal 13| mind holding on to your question, | am sure
14| shall take into account”. Now with the passage of 14| Mr. Hebert will be happy to addressit.
15| time, Canada argues there is a solidification of 15 PROFESSOR SCHWARTZ: Thank you.
16| that agreement. 16 PRESIDING ARBITRATOR: Thank you,
17 So it would be our submission that 17| Mr. Douglas. Mr. Spelliscy, you have the floor.
18] the more reasonabl e that agreement is, based on the 18 MR. SPELLISCY: Thank you, and
19| wording of the provision and the more notice a 19| good afternoon. | thank Mr. Douglas.
20| claimant has about that agreement, then the more 20| --- Laughter
21| binding it should be on atribunal when 21| SUBMISSIONSBY MR. SPELLISCY:
22| interpreting the relevant Article. 22 MR. SPELLISCY: | would liketo
23 PROFESSOR MCRAE: Sowe arefree 23| now transition over to those acts over which the
24| to attribute whatever weight we think is 24| Tribunal has no jurisdiction for a different reason
25| appropriate as to subsequent -- as a so-called 25| than Mr. Douglas was talking about, and those are
Page 164 Page 166
1| subsequent agreement? 1| because they are not the acts of the Government of
2 MR. DOUGLAS: It would be Canada's 2| Canada.
3| interpretation or submission, at least in this 3 Now, the claimant in its argument
4| case, in respect, with respect to this subsequent 4| touched on thisreally in passing, but asitisan
5| agreement, that given that it has been there since 5| important matter of international law, | hope the
6| 2008, given that it is a very reasonable 6| Tribunal will afford me sometimeto do thisina
7| interpretation of Article 1116(2), that it's very 7| more careful and structured manner so that we
8| persuasive. 8| understand exactly what legal obligations we're
9 PROFESSOR MCRAE: Thank you. 9| talking about here. So | am going to take alittle
10 PROFESSOR SCHWARTZ: Just one 10| bit moretime.
11| point about this whole question of the interpretive 11 Under Article 1101 of the NAFTA,
12| note, and so on. | think the parties have probably 12| and there appears to be no dispute here, the
13| agreed on this; | just want to confirm. 13| obligationsin Chapter 11 apply only to measures
14 My understanding is note of 14| that are adopted or maintained by a party, in this
15| interpretation says that the 1105 standard isthe 15| case, Canada
16| minimal standard of customary international law. 16 So the question that this Tribunal
17 And functionally everybody seems 17| has to ask itself when measures are challenged,
18] to argue how to interpret that on the basis of, 18| when actions are challenged, is: Are those
19| largely on the basis of an accumulated body of 19| measures of the Government of Canada?
20| international arbitral decisions. 20 Now before we launch into a
21 Now as | understand it, judicial 21| discussion of what the international law iswith
22| opinions are a legitimate subsidiary source of 22| respect to when measures can be attributed to a
23| determining customary international law. So even 23| state, | do want to pause just to highlight what we
24| though the idea is minimum standard under state 24| are and are not disputing here.
25| practice, there is no question of the 25 We do not dispute that the
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1| government decisions that Mr. Douglas just spoke 1| actually more relevant to a consideration of some
2| about, these are measures attributable to the 2| of those other Articles than they areto Article 4
3| Government of Canada. 3| and Article 11, so | am going to turn, even though
4 And because it was raised briefly 4| only Article 4 and 11 were addressed today, | am
5| inthe claimant's submission, we also to make clear 5| going to take thisin more of a structured
6| we do not dispute that the Government of Canadais 6| approach. | will take us through each one of these
7| responsible for both it and Nova Scotia's deciding 7| various Articles and the international law
8| not to allow this project to proceed or not to 8| obligations it creates.
9| issue the authorizations based on the conclusion, 9 So if we start with Article 4.

10| based on the determination of those government 10| Article 4 establishes the default rulein

11| decision-makers, that the project was inconsi stent 11| international law that a state is responsible for
12| with community core values. We don't challenge 12| the acts of its organs.

13| that, of course, they can bring a claim against 13 Now, an organ is a concept at

14| that decision. 14| international law that is left undefined, and

15 However, the claimantsin their 15| intentionally so, because it is not considered
16| written submissions, at least, have also challenged 16| possible to define all the waysin which a state
17| other actions of the Joint Review Panel and we have 17| may internally organize itself. But we do know from
18| heard about them here. They have challenged the 18] the jurisprudence of the International Court of
19| way the JRP organized and conducted the written and 19| Justice there are generally two types, dejure
20| oral phases of the information-gathering process 20| organs and de facto organs.

21| that it was asked to do, and they also challenged 21 The former, dejure organs, is

22| how the JRP made its recommendations, how it 22| generally what is thought of as described in

23| drafted its report. 23| paragraph 2 of the ILC Articles:

24 They have challenged those as -- 24 "An organ includes any person
25| in the pleadings, at least, characterized as 25 or entity which has that
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1| breaches themselves of the NAFTA. 1 status in accordance with the
2 They are not breaches because they 2 internal law of the state.”
3| are not, those actions are not attributable to 3 It seems that the claimants,
4| Canada. 4| athough | am not sure that | was clear, are
5 So now let me go and explainin a 5| primarily focussing on this aspect of whether or
6| little more detail, in terms of the international 6| not the JRP is an organ of Canada.
7| law on this, why. 7 First let me just say, the mere
8 The general grounds for 8| fact that an entity is created by a statute does
9| attributing conduct to a state or often referred to 9| not in and of itself make it an organ of

10| as described in the International Law Commission's 10| government.

11| Articles on state responsibility. 11 The claimants main arguments here

12 Now, for the purposes of this 12| seem to focus on the fact that the JRP must be

13| claim, at least in their submissions, the claimant 13| considered a de jure organ of Canada, based on the
14| had identified four potential Articles. Today they 14| fact that Canadian courts are entitled under

15| only identify two. Today they mentioned Article 4, 15| Canadian law to review its decisions.

16| which is conduct of organs of a state, and Article 16 Wedon't dispute that. Itiswell

17| 11 which is conduct acknowledged and adopted by a 17| known. In fact, as has constantly been discussed,
18| state asits own. 18| thereisaquestion in this case asto why it

19 In their written submissions they 19| wasn't done. However, at Canadian law the Supreme
20| dso referred to Article 5, which is conduct of 20| Court itself has recognized that merely because an
21| persons or entities exercising elements of 21| entity is subject to judicial review in Canada does
22| governmental authority, and Article eight, whichis 22| not mean that it is a part of government.

23| conduct directed or controlled by a state. 23 If welook at the McKinney case,

24 And actualy | think some of the 24| thisisaquote we see. And it istalking about a

25| facts that were being raised by the claimants are 25| university being a statutory body created by
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1| statute performing a public service, but it may be 1| appropriateness of the room.
2| tojudicia review. 2 And he further confirmed that it
3 Andif welook at the very last 3| was his understanding, while he wasn't involved,
4| sentence of that, it says: 4| but his understanding that these panel members
5 "The basis of the exercise of 5| wrote the report themselves.
6 supervisory jurisdiction by 6 Thisis not arelationship of
7 the courtsis not that the 7| dependence and control sufficient to meet the test
8 universities are government, 8| to be ade facto organ at international law.
9 but that they are public 9 Now, where an organ is not --
10 decision-makers." 10| where an entity is not an organ of government,
11 It says: 11| international law imposes relatively strict
12 "The fact that a university 12| conditions on when its acts will be attributable to
13 performs a public service 13| the state.
14 does not make it part of 14 Here | want to turn now to Article
15 government.” 15| 5 of the International Law Commission'srules, even
16 So we would submit to you that the 16| though it wasn't mentioned today.
17| mere fact that an entity is subject, that the 17 Under Article 5, the acts of a
18| Canadian legal system has chosen to make an entity 18] private entity are attributable to the state if is
19| subject to judicia review does not make that 19] it exercising delegated governmental authority, and
20| entity an organ, ade jure organ of the Government 20| the act is donein the exercise of that authority.
21| of Canada. 21 In this case, the claimants, in
22 The second class of organs what 22| their written submissions at |east, have alleged
23| arereferred to as de facto organs, and the ICJ, 23| that the Joint Review Panel was performing the
24| the International Court of Justice, explained this 24| information-gathering stage of the EA and therefore
25| concept in the genocide convention case. 25| that that is an exercise of governmental authority
Page 172 Page 174
1 It explained, adefacto organis 1| and its acts are attributable to Canada under this
2| an entity that may be equated with ade jure organ 2| test.
3| because, and if we go to that caseg, it actsin such 3 They are wrong.
4| complete dependence on the state and under its 4 In particular, if welook at what
5| essentially complete control, meaning it is merely 5| they have aleged, they said that the
6| an instrument of that state's policy. 6| governmental -- and thisis a dide from paragraph
7 In this context, the International 7| 715 of their memorial -- that the governmental
8| Court of Justice explained that afinding of 8| authority exercised in this case related to the
9| something as a de facto organ would only occur in 9| determination of the agenda, the calling of
10| exceptional circumstances. 10| witnesses, the alocation of time for withesses,
11 Now let's consider the Joint 11| control of the hearings, and the activities
12| Review Panel. The Joint Review Panel isnot in 12| involved in making recommendations.
13| complete dependence on Canada, and nor is Canadain 13 Here, | think it isimportant to
14| complete control. Infact, arelationship of such 14| distinguish between an entity that performs a
15| complete dependence and complete control would be 15| public service and an entity that exercises
16| antithetical to the very nature of joint review 16| governmental authority.
17| panels, which are supposed to be independent bodies 17 | think this distinction was best
18| from government. 18| explained or at least appropriately explained in
19 And if we look at some of the 19| the Jan de Nul v. Egypt in which that considered
20| evidence that has come out in this case, 20| measures of the Suez Canal Authority in Egypt.
21| Mr. Chapman confirmed in histestimony that the 21 Asthat Tribunal explained, what
22| panel in this case acted independently. He said 22| mattersis not the service publique element, but
23| that they developed al of their own questions, had 23| the use of the prérogatives de puissance publique,
24| particular views on everything from the schedule 24| or governmental authority.
25| for the scoping meetings that were held to the 25 There isadistinction between
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1| these concepts. 1 power to enforce the
2 Now, there is no question that the 2 attendance of witnesses and
3| JRP was performing a valuable and needed public 3 to compel them to give
4| service in undertaking the stepsthat it did in the 4 evidence as a court of
5| EA process. 5 record.”
6 That included evaluating the 6 Now, forcing witnesses to attend a
7| information that came in and making a 7| hearing and forcing subpoenas, forcing summonses,
8| recommendation to government. 8| thisis aclassic example of public power, of
9 But this service was not an 9| governmental authority.
10| exercise of governmental authority, not in the 10 Organizing proceedings,
11 exercise of the public power. 11| determining sequence of talking, that is not an
12 And to think about that, in this 12| exercise of governmental authority.
13| case there is no dispute that the ultimate public 13 None of the acts complained about
14| power here was the issuance of authorizations 14| that, we looked at the paragraph from the
15| requested, or the assurance of the permit under 15| claimants' memorial, none of the acts complained
16| Nova Scotiato proceed. That final decision was 16| about relate to any of the elements of this
17| made by government. The Joint Review Panel did not 17| delegated governmental authority. Why? Because
18| exercise delegated governmental authority in that 18] this Joint Review Panel didn't exerciseit.
19| regard. 19 The Joint Review Panel never
20 AsMr. Rankin in histestimony 20| issued a summons. It never issued a subpoena. So
21| confirmed yesterday: 21| these are the elements of delegated governmental
22 "The Ministers make the 22| authority.
23 decision under this 23 And accordingly, because they were
24 legislation. All they getis 24| not exercised, because they are not challenged as a
25 arecommendation.” 25| breached, Article 5 doesn't apply here.
Page 176 Page 178
1 Now, inits oral submissions 1 The claimants claim for the first
2| today, the claimant made reference to the fact 2| timein their reply -- and seem to drop it here --
3| that, in fact, the government is mandated to 3| but that also Canada is responsible for the acts of
4| consider the Joint Review Panel report and that 4| the ICJ, or sorry, of the JFP -- too many
5| somehow this was relevant to the question of 5| acronyms -- because of Article 8 of the Rules on
6| attribution. 6| State Responsihility, which isthe Article relating
7 Again, itisnot. 7| to acting under the instructions or effective
8 They are not mandated to accept 8| control.
9| it. Itissimply arecommendation. The JRP 9 Now again, this Article was
10| exercises no delegated governmental authority in 10| expressly considered in the genocide convention
11| regards to governmental decision-making. 11| case by the International Court of Justice, where
12 And | think here, to understand a 12| it explained that:
13| little bit about the distinction between public 13 "In order to meet this test,
14| service and governmental authority, if weturn to 14 it would have to be shown
15| section 35 of the Canadian Environmental Assessment 15 that the entity in question
16| Act, we will see whether where, in fact, JRPs are 16 acted under the effective
17| delegated certain aspects of governmental 17 control of the government and
18| authority. 18 that such control or
19 In this section, the government 19 instructions were givenin
20| delegatesto a Joint Review Panel the power, for 20 respect of each operationin
21| example, to summon witnesses and to enforce those 21 which the alleged violations
22| summons asif it was a court of law. 22 occurred."
23 And you see that enforcement 23 Again, we've heard discussion
24| powersin paragraph 35(2) there: 24| about how the JRP didn't -- acted in violation of
25 "A review panel has the same 25| international law by violating the minimum standard
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1| of treatment by not talking about mitigation 1| process, there is no acknowledgement and adoption
2| measures, that it acted in violation of 2| of any of the conduct which the claimants claim, in
3| international law by not controlling the 3| that information-gathering process was, in fact, a
4| participants, by not shutting them down. 4| breach of Canada's obligations under NAFTA.

5 Thereis no evidence of any 5 Accordingly it would be our

6| government instruction of the Joint Review Panel in 6| submission thereis no basis at international law

7| that regard. We heard mention just afew hours ago 7| for the Tribunal to find that the acts of this

8| or an hour or so ago about guidance or 8| independent Joint Review Panel of which the

9| instructions. 9| claimants complain are attributable to Canada such
10 The Joint Review Panel, it had a 10| that they could constitute a breach of NAFTA
11 term of reference. No question. But terms of 11| Chapter 11.
12| reference are the sort of generalized instructions 12 Now, before | ask if there are any
13| that are not enough under international law to 13| questions, | do want to acknowledge that you have
14| accord state responsibility. There hasto be 14| heard the claimants response to our challenge to
15| gpecific instruction with respect to the actsin 15| theinclusion of Clayton, Bill Clayton, Senior in
16| question. 16| thisclaim. You have our submission on this. |
17 Finally, the claimants also argued 17| don't think that | need to say anything in response
18| for the first timein their reply and here today, 18| towhat | have heard. If you have questions, |
19| that Canada has acknowledged and adopted the 19| would be happy to answer those as well, but you
20| conduct of the Joint Review Panel asits own. 20| have our submission. | don't intend to say
21 Again, the relevant Article here 21| anything elseonit. So now, if there are no other
22| isArticle 11 of the International Law Commission's 22| questions on attribution...?
23| Articles. 23 PRESIDING ARBITRATOR: Dowe
24 That Article relates to basically 24| have...colleagues have questions on attribution?
25| acatch-all, if in fact you acknowledge -- and it 25 | don't have a question on

Page 180 Page 182
1| says. "acknowledge and adopt the conduct in 1| attribution, but | have an uneasy feding; | just
2| question asitsown." So thereistwo points. It 2| thought that if a state managed under the same
3| has to be the conduct in question. 3| regime, under the same limits, et cetera, to
4 Again, what we're talking about 4| establish not a Joint Review Panel but some, a body
5| here and now we have to look at what was accepted 5| in order to kill political opponents, | would
6| inthereport. And | would say that the mere fact 6| rather start my, let's say, march through Articles
7| that Canada and Nova Scotia accepted the 7| 4to 1 anew.
8| recommendation with respect to the impact on 8 Y ou know, if you took the
9| community core values, the fact that it accepted 9| substance out of the JRP, which of course the

10| it, is not an acknowledgement and adoption of the 10| substance isgreat. | mean you look into the

11| Joint Review Panel's conduct in reaching that 11| question of whether damage would occur, et cetera,
12| recommendation in all of the aspects complained 12| if you giveit an evil purpose and apply the same

13| about by the claimants. That is not even mentioned 13| legal regime around it and argued as you did, you

14| in the government decision-making. 14| probably would have a bad conscience, wouldn't you?
15 If we look to the commentaries 15 MR. SPELLISCY: | am not sureyou

16| were provided on this ILC Article, they 16| would have a bad conscience. We have to remember
17| specifically say at the end that the language of 17| what international law is doing here and the limits
18| adoption carries with it the idea that the conduct, 18| we want to place on actions of private entities

19| the conduct, is acknowledged by the state as, in 19| that arein fact attributable to states.

20| effect, itsown. 20 So | think, in the examplein

21 That did not happen here. 21| question, it would depend very much on what, in

22 Again, we're not talking about the 22| fact, the instructions or the guidance of the state

23| government decision with respect to refuse to issue 23| was. If thisbody was created, guided, instructed

24| the authorizations. That isagovernment decision. 24| by a state, then yes; | think we would say that in

25 But the Joint Review Panel 25| those specific actsit is responsible.
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1 PRESIDING ARBITRATOR: So we would 1| similar issue was considered in the Fireman's Fund
2| follow Nicaragua, in the sense that even the court 2| case, where there was a recommendation by a body
3| came out and said the US is not responsible for the 3| actually composed by government officials that was
4| Contras in the sense they were not their own 4| made and it was not considered to be attributable
5| organs. But of course the US did not exercise due 5| in that case, because it was just a recommendation.
6| diligence, or you know, kind of -- so that would be 6 And | would say that it is not
7| the analogy? 7| that there isa gap or not that thereis away
8 MR. SPELLISCY: I think it is not 8| out. The government is still responsible for its
9| just Nicaraguain that case. | think it isalso 9| own decision-making at theend. That isthe
10| similar in the genocide convention case where there 10| decision that has the effect on the process.
11| were similar bodies looked at and the court applied 11 Now, if the government looks at
12| the same analysis to say, look, we have to look at 12| the process, knows that the process is somehow
13| the rules because international law istrying to do 13| corrupt or tainted and the government decides to
14| something very specific when it is attributing 14| accept anyways, that act then is attributable to
15| conduct of private actors to states. 15| the government and that act can be the source of a
16 So | think inthe caseitis 16| wrong.
17| always going to be fact-specific, but it would very 17 But the Joint Review Panel's acts
18| much depend. 18| in and of itself are not attributable to
19 And thereis no question that 19| government. Y ou get the beginning and you get the
20| international law, there are cases where such 20| end.
21| bodies have been, you know, involved with states 21 | think one thing, way to think
22| and have been found not to be attributable to 22| about it thisis we heard about comprehensive
23| states. 23| studies, for example. Comprehensive studies are
24 | think in Nicaragua and in the 24| reports often delegated to proponents. They
25| genocide convention cases those were both instances 25| perform that part of the environmental assessment
Page 184 Page 186
1| of that. 1| process.
2 PRESIDING ARBITRATOR: Okay, thank 2 Just because they are performing
3| you. Follow-up? 3| an information-gather part of the environmental
4 PROFESSOR MCRAE: That has 4| assessment process doesn't make them, doesn't
5| prompted me, | suppose. The government has a 5| delegate them as an organ of government. They are
6| responsibility to hear and consider a proponent, 6| «till a proponent there. So when you delegate to
7| and they do it through an EA process. Andinthe 7| somebody to perform an information-gathering
8| course of the EA process they set up the JRP. 8| process, that doesn't turn them into acts of
9 But suddenly what is part of a 9| government in what they do in that process.
10| process, it starts as a government act in setting 10 PROFESSOR MCRAE: Oh, thank you.
11| up the JRP, ends in a government act in adecision, 11| | understand.
12| and yet somehow, apart from summonsing witnesses 12 PRESIDING ARBITRATOR: Just again
13| what happens in between escapes the government act. 13| to speak to avery quick follow-up. Let'sjust
14 So it seems like thereis sort of 14| form the hypothesis.
15| away out, of avoiding responsibility by setting up 15 If the conclusion was or the
16| thisindependent body. 16| result was that the process within the JRP as an
17 Andis, would you say, at least 17| autonomous entity had led to illegalities and the
18] the recommendation at the end is the government 18| government kind of accepted the recommendations
19| act, becauseit is called on to perform that, asin 19| that were arrived at on the basis of some let's say
20| apart of aprocess that starts government, ends 20| process of -- violations of due process, whatever,
21| government? Then we simply carve this centre piece 21| that would make the government's decisionsillegal
22| out? 22| too? Or would it?
23 MR. SPELLISCY: | guess| will 23 MR. SPELLISCY: I'm not
24| answer that in two ways. No | would not say that 24| necessarily sure | would agree with that. When we
25| the recommendation is a government act. | think a 25| |ook at the issue of a process tainted by
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1| illegality it then goes to government 1| investments must be no less favourable than that
2| decision-makers. They may look at the process, may 2| which it accordsin like circumstances to its
3| understand that something went wrong, but may make 3| domestic investors and investments.
4| adecision based on legal groundsin and of 4 Article 1103, the most-favored
5| themselves, and that is the decision that then can 5| nation provision, requires that the treatment
6| be challenged. 6| Canada accords to US investors or investments must
7 So it may be the casein certain 7| be no less favourable than that which it accordsin
8| factual circumstances that there could be ataint 8| like circumstances to investors and investments of
9| implied, but | don't think that that is necessarily 9| any other party or anon-party to the NAFTA.
10| always the case, because that government decision 10 It must be emphasized here that
11| isan independent decision. The report of the JRP, 11| the potential comparators under Article 1103 are
12| the report of abody likethis, itisafactor in 12| investments or investors of a non-party or of any
13] it. 13| other party to the NAFTA, i.e, in this case,
14 But if we look, for example, at 14| Mexican investors.
15| the letter from the Nova Scotia Minister, he said 15 So in other words, a US claimant
16| he considered all factors. He looked at a number 16| cannot found aMFN claim on the basis of allegedly
17| of factorsincluding the report. He looked at the 17| more favourable treatment that has been accorded to
18| claimants letters. He agreed with some of the 18| another US investor. This interpretation would
19| claimants' criticisms. The mere fact he agreed 19| render the MFN clause meaningless.
20| with the claimants' criticisms but still accepted 20 Now, it is Canada's position that
21| the recommendation shows the independent nature of 21| no decision made in the Whites Point EA process
22| the government decision-making. And that isthe 22| breached the obligations contained under Articles
23| government decision-making that should be 23| 1102 or 1103. Thereisnot a shred of evidence
24| chalenged, in our view. 24| that the claimants suffered nationality-based
25 PRESIDING ARBITRATOR: Thank you 25| discrimination.
Page 188 Page 190
1| very much. Thank you, Mr. Spelliscy. Now isit 1 No evidence of xenophaobia on the
2| theturn of Mr. Little, yes. Mr. Little, you have 2| part of officials administering the EA, and this
3| thefloor. 3| was abasic fact that was agreed to by Mr. Estrin
4 Mr. Little. 4| in his cross-examination.
5 MR. LITTLE: | think I can 5 There is no evidence that
6| probably be done with 1102 and 1103 before we need 6| officials had the improper objective of throwing up
7| abreak. | think it would be in the realm of 25 7| road blocks to the export of aggregate from the
8| minutes, 20 to 25 minutes. 8| Dighy Neck to the United States.
9 PRESIDING ARBITRATOR: (microphone 9 There was no evidence that the
10| not activated) 10| decisions made in the Whites Point EA were anything
11| CONTINUED SUBMISSIONSBY MR. LITTLE: 11| but reasonable and lawful.
12 MR. LITTLE: All right. Soaswe 12 Now, the claimants' theory, if |
13| can see, we're going to turn now to Canada's 13| understand them, isthat Articles 1102 and 1103
14| response to the claimants' claims made under 14| provide for abroad protection against any measure
15| Articles 1102 and 1103. 15| taken during the Whites Point EA process that
16 Canada's argument hereis quite 16| differs from measures taken in other EA processes.
17| simple. Thetitles of Article 1102 and 1103 are 17 And that, they say, has some
18| respectively national treatment and most-favored 18| negative impact on them, regardless of the
19| nation treatment. And what they are designed to 19| regulatory context or the reasons underlying why
20| protect against is nationality-based 20| the measure was taken.
21| discrimination, and there appears to be some 21 But this theory would convert the
22| agreement on this point. 22| national treatment and MFN obligations into
23 Article 1102, the national 23| instruments of deregulation instead of what the
24| treatment provision. It requiresthat the 24| NAFTA parties negotiated under Articles 1102 and
25| treatment Canada accords to US investors and 25| 1103, that is a non-discriminatory obligation that
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1| isowed to NAFTA investors, investments when they 1| investments.
2| investinaNAFTA country. 2 Second, they have to demonstrate
3 Now, asisillustrated by the 3| that they were accorded less favourable treatment
4| United States Article 1128 submission that has been 4| than other EA proponents, be they Canadian EA
5| filed inthis case, al three NAFTA parties have 5| proponents or EA proponents of other NAFTA-party or
6| agreed that the national treatment obligation is 6| non-NAFTA party.
7| intended to protect against nationality based 7 And third, and most critical to
8| discrimination. 8| the case, the claimants must demonstrate that the
9 Thisinterpretation has been 9| treatment in issue was accorded "in like
10| adopted by past NAFTA tribunals, including the 10| circumstances".
11| Feldman tribunal, that you can see on the screen, 11 Now, contrary to what the
12| and the Loewen tribunal. 12| claimants allege, these are al the claimants
13 So asimpleidentification of 13| burdensto discharge. Asthe UPS tribunal which
14| differencesin treatment accorded in the course of 14| you can see on the screen stated:
15| two EA processes don't cut it in making out aclaim 15 "Failure by the investor to
16| under NAFTA Articles 1102 and 1103, the claimants 16 establish one of those three
17| must demonstrate that they have been discriminated 17 elementswill befata to its
18| against on the basis of nationality. 18 case. Thisisalegal burden
19 | want to make one point clear, 19 that rests squarely with the
20| and it arises from something that was stated 20 claimant."
21| earlier today in the claimants submissions. 21 The burden never shiftsto the
22 Canada has never asserted that the 22| responding party, here Canada. For example, it's
23| claimants must prove a subjective intent to 23| not for Canadato prove an absence of like
24| discriminate on the part of regulatorsin the 24| circumstances.
25| Whites Point EA. Proof of subjective intent, if it 25 Now, as| noted in Canada's
Page 192 Page 194
1| can be shown to exist, might well be relevant to 1| opening statement last Tuesday, the claimants have
2| establishing discrimination on the basis of 2| failed to discharge each one of these burdens and |
3| nationality. 3| am going to explain for you why.
4 But all Canadais saying is that 4 But, before doing so, let's look
5| the national treatment and the MFN obligations 5| at the many alleged measures that the claimants
6| require objective evidence that they have been 6| have challenged in their 1102 and 1103 claims.
7| discriminated against by reason of their 7 Now this chart that you can see on
8| nationality. To do thisthey must discharge a 8| the screen shows the alleged government measures
9| legal burden that | am going to now turn to. 9| that the claimants say breached Canada's national
10 So in anutshell, to demonstrate 10| treatment and MFN obligations. They fall into
11| that they suffered nationality-based 11| seven broad categories, as you can see, including
12| discrimination, what must the claimants do? 12| the scope of project determination, the type of EA,
13 The ADM tribunal explained that 13| the duration of the EA, blasting authorizations or
14| Article 1102 prohibits treatment which 14| conditions, factors to be considered in the scope
15| discriminates on the basis of the foreign 15| of the EA, and application of the alleged
16| investor's nationality. Nationality discrimination 16| Comprehensive Study List exemptions, and finally,
17| is established by showing that aforeign investor 17| an acceptance of a compensation plan.
18| has unreasonably been treated |less favourably than 18 We have a'so set out the
19| domestic investorsin like circumstances. 19| comparator EA projectsin that chart for you.
20 In short, breaking this down, the 20 While as Mr. Spelliscy has already
21| claimants have to satisfy the following legal test. 21| explained, the claimants’ complaints about the acts
22 First, they must demonstrate that 22| of the JRP are beyond this Tribunal's jurisdiction,
23| Canada accorded them treatment with respect to the 23| the chart that you now see on the screen sets out
24| establishment, acquisition, expansion, management, 24| the acts of the JRP that are alleged to have
25| conduct, operation and sale or other disposition of 25| violated Articles 1102 and 1103.
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1 We heard basically nothing about 1| Canada. So they shouldn't serve asthe basis of a
2| them over the course of this hearing, but they fall 2| NAFTA claim.
3| into the following five broad 3 Let'sgivethisprinciplejust a
4| categories: Application of the precautionary 4| little bit of illustrative application.
5| principle; the cumulative effects analysis 5 Canada prepared the exhibit that
6| conducted by the JRP; the application of adaptive 6| you see on the screen with its counter-memorial to
7| management principle, whether the EA approval 7| provide you with an idea of the locations in Canada
8| should be subject to mitigation measures; and the 8| of the comparator EAs being put forward by the
9| issuance of information requests. 9| claimants in support of their 1102 and 1103
10 Now, we can't possibly review each 10| claims. Now, more comparator EAs were added in the
11| and every one of the claimants' alegationsin 11| claimants reply, but this map will serve the
12| respect of these allegations and the comparator EAs 12| purposes for what | want to discuss.
13| to which they relate, but | will cite to afew of 13 We can see from the map that while
14| them in explaining how and why the claimants have 14| some of the comparator EAs were conducted in Nova
15| failed to discharge the burden that they must. So 15| Scotig, the claimants, they're attempting to
16| let's now turn to that. 16| compare treatment accorded in the Whites Point EA
17 First, the claimants as | said 17| to treatment accorded in other EAsthat are quite
18| must establish treatment. 18] literally all over the proverbial map throughout
19 Now, regarding the requirement to 19| Canada.
20| establish or demonstrate treatment, Canada doesn't 20 Now, thisis where we get into the
21| dispute that at least for many of the government 21| problem identified by the Merrill & Ring tribunal.
22| decisions made in the Whites Point EA, these 22 The majority of these non-Nova
23| measures clearly constitute treatment. 23| Scotia based projects were subject to some form of
24 Indeed, the claimants have also 24| EA at both the federal and provincial level and
25| identified government decisions made in other EAs 25| were hence accorded treatment by other provincial
Page 196 Page 198
1| that constitute treatment. 1| governments.
2 But thereis a threshold issue 2 While differences in the treatment
3| that needs to be met before two instances of 3| accorded in these EAs relative to that accorded in
4| treatment can be compared. And this threshold 4| the Whites Point EA can certainly beidentified,
5| issue has been no better articulated than by the 5| they can't be considered discriminatory as the
6| tribunal in the Merrill & Ring case. 6| treatment was accorded by different government
7 In this case the tribunal 7| actors, al of whom have their own policy
8| explained that treatment accorded to foreign 8| objectives to fulfil.
9| investors by the national government needsto be 9 Now, this, it isafact of lifein
10| compared to that accorded by the same government to 10| afedera state like Canada and it can't serve as
11| domestic investors, subject to meeting that 11| the foundation for a breach of an Article 1102 or
12| requirement that it isin like circumstances, just 12] 1103 claim. So as athreshold matter, none of the
13| as the treatment accorded by a province ought to be 13| instances of treatment raised by the claimantsin
14| compared to the treatment of that provincein 14| EAs conducted in these other provinces are, in our
15| respect of like investments. 15| view, relevant to the claimants Articles 1102 or
16 Now, there is good reason for this 16| 1103 claims.
17| rule. Asl havenoted, Articles 1102 and 1103 17 Now let's move to the second
18| prevent against nationality-based discrimination. 18| burden that the claimants must discharge,
19 And for discrimination to occur, 19| establishing that they were subjected to less
20| it must be the same government actor affording the 20| favourable treatment than that accorded to other EA
21| more favourable and less favourable treatment. 21| proponents.
22 Differences in treatment accorded 22 Now, again, we can agree the
23| by different levels or different combinations of 23| claimants might have identified differencesin
24| government actors, they're both inevitable but 24| treatment across EA processes, but different is not
25| they're dlso essentia in afederal state like 25| presumed to be unequal, or less favourable.
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1 Nor isthere any burden on Canada 1 the potential litigation over
2| to show that the differential treatment isless 2 scope of project.
3| favourable. Asthe UPS tribunal stated, thisis 3 "Mr. Rankin agreesand |
4| the claimants' burden. 4 agree with him, that the
5 And in Canada's view the claimants 5 amount of detail you haveto
6| haven't discharged this burden. They've spent the 6 put out in a comprehensive
7| entire hearing complaining and cross-examining over 7 study and ajoint panel is
8| differences that really had no practical effect on 8 not that different. The
9| the claimants. 9 process can take alittle
10 For example, one of the central 10 longer, but thereis
11| differences, isthe treatment that the claimants 11 finality.
12| appear to be focussed on, was the fact that DFO 12 "The problem at that time
13| scoped the quarry elements of the project into the 13 was, if you got to the ends
14| Whites Point EA. 14 of acomprehensive study and
15 Now, as | noted in Canada's 15 they decided that this needed
16| opening statement, this decision had no practical 16 to be looked at further, it
17| effect on the claimants and hence can't be 17 should have an oral
18| considered an instance of less favourable 18 hearing -- which, you know,
19| treatment. Why? We have explained: Becausethe 19 isfully justified on the
20| decision was rendered moot just several months 20 record -- then you could be
21| |ater by areasonable and lawful decision that the 21 thrown into the oral hearing
22| Whites Point project would be referred to a Joint 22 later".
23| Review Panel. 23 Now, beyond the testimony that you
24 Now, as aresult of the referral 24| see here, Mr. Smith provided several other reasons
25| to the Joint Review Panel, the scope of project for 25| why hefelt the Joint Review Panel approach
Page 200 Page 202
1| the purposes of the Whites Point at the very 1| actually benefitted the claimants.
2| minimum had to include both the marine terminal and 2 Now, | have only touched on two
3| the quarry. So in the end this scope of project 3| instances of treatment here in the interest of
4| decision carried no practical significance. 4| time, the scope of project determination and the
5 Now another one of the claimants 5| referral to the JRP. But after the past seven
6| complaints appears to be that the Whites Point 6| days, it isclear that these it would appear to be
7| project was referred to areview panel when other 7| the most important instances of treatment to the
8| projects were not. 8| claimants case.
9 But as Mr. Smith explained 9 But neither measure can just
10| yesterday, the referral of the Whites Point project 10| blithely be characterized as less favourable
11| to areview panel in the face of other projects not 11| because it's not been demonstrated that they had
12| being subject to areview panel simply does not 12| any practical effect on the claimants, the Whites
13| equate to less favourable treatment. 13| Point project, or the outcome of the EA process.
14 Now, in fact under the 14 Now, let's move on to the third
15| circumstances of the Whites Point EA, Mr. Smith's 15| pburden that must be discharged by the claimants.
16| view was that the referral carried with it some 16| And this, in our view, is the most important one.
17| benefits. Mr. Smith, as we can see testified: 17 In order to distinguish between
18 "I can tell you | wouldn't 18| cases of legitimate regulatory distinction and
19 have taken the decision to 19| cases of nationality-based discrimination, the
20 put thisinto ajoint panel 20| tribunal hasto properly consider whether or not
21 to court. Infact, | saidin 21| the treatment was accorded in like circumstances.
22 my evidence | think it was -- 22 Now we heard the claimants
23 the best thing they could do 23| proposed approach today. It'sthat all of those
24 was eliminate all the 24| who, like them, seek regulatory permission from
25 segmentation risks, al of 25| governments are in like circumstances. And that
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1| thisisthe class of investors and investment whose 1| the purposes of aNAFTA claim.
2| treatment must be considered. But the like 2 Now, thisiswhy it is
3| circumstances analysis cannot be confined to this 3| inappropriate for the claimants to claim aNAFTA
4| single factor. 4| violation due to the alleged treatment accorded in
5 It can't be carried out with 5| other EAs conducted under other legal regimes and
6| complete disregard to the facts that determine the 6| engaging other EA considerations.
7| course and conduct of each EA. 7 For example, the claimants allege
8 Moreisrequired than the 8| violations of Articles 1102 as aresult of
9| claimants simplistic approach which would really 9| treatment accorded in the EAs of the Belleoram and
10| result in avacuum, and eviscerate the 10| the Aguathuna projects which were carried out in
11| environmental assessment process of any meaning, 11| the province of Newfoundland.
12| any purpose, or any utility. 12 Now these are projects that appear
13 Now, as Mr. Smith testified just 13| on their face to have some similarities to the
14| yesterday, he reminded everyone: 14| Whites Point project but their EA engaged entirely
15 "The important thing isit 15| different circumstances that have been outlined in
16 depends on the project. It 16| Canada's counter-memoria and rejoinder and the
17 depends on thefacts. You 17| expert reports of Lawrence Smith.
18 know, the point | raised in 18 These circumstances included the
19 my report... isthat | had 19| fact that they were subject to the Newfoundland,
20 direct involvement with LNG 20| not the Nova Scotia, EA regime. Here | would
21 projects that have been 21| suggest that the emphasis of the Grand River
22 screened that have gone to 22| tribunal cited by Mr. Appleton this morning was
23 comp studies and that have 23| actually that differencesin legal regimes
24 goneto panels. | have been 24| gpplicable to investors, could result in unlike
25 involved in pipeline projects 25| circumstances.
Page 204 Page 206
1 which have been screened, 1 Now, other differences with the
2 which have gone to comp 2| Belleoram and Aguathuna EAs included the fact that
3 studies, which have which 3| they were not proposed in an environment as
4 have gone to joint panels. 4| sensitive as the Digby Neck and the Bay of Fundy
5 It depends on the facts...one 5| and asintegral to the well-being of the local
6 of thebig factsis 6| economy.
7 location". 7 Now, the fact that the province in
8 Now, to be clear, Canadais not 8| these EAstook a different approach than the
9| saying that what placestwo investorsin like 9| Province of Nova Scotiain the Whites Point EA to
10| circumstances or not is the way Canada treats them, 10| the carrying out of the EA of these projects that
11| asthe claimants have aleged in their reply. 11} it had to under provincia law, as we heard from
12 In other words, Canadais not 12| Mr. Daly, the province's clear desire in the Whites
13| saying that two EA proponents are not in like 13| Point case was to work hand in hand with the
14| circumstances merely because Canada has treated 14| federal government in the form of a harmonized
15| them differently. 15| assessment. And thisjust is not the way that the
16 Rather, it is the circumstances 16| provincial and federal EA processes unfolded in the
17| underlying the way in which Canada treats two EA 17| Belleoram and Aguathuna cases.
18| proponents that will be determinative of whether or 18 Another marked difference between
19| not the treatment was accorded in like 19| these two projects and the Whites Point project is
20| circumstances. 20| the absolute lack of public concern engaged by both
21 For example, if differencesin 21| of these projects, which appears to be admitted by
22| treatment accorded two EA proponents were the 22| both sidesin this case.
23| result of specific facts or reasonable and 23 So while the Belleoram and
24| |egitimate policy objectives, then it will likely 24| Aguathuna projects may on their face seem similar
25| not have been accorded in like circumstances for 25| to the Whites Point project, in assessing like
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1| circumstances, one has to take a closer |ook. 1| some projects and the environment for which they're
2 Now, Mr. Smith made the importance 2| proposed will impact the manner in which they're
3| of this point clear in the context of an EA 3| treated in the EA process.
4| conducted under Nova Scotia law yesterday when 4 Now, for his part, Mr. Estrin
5| Mr. Nash questioned him on the science that was 5| wouldn't accept that treatment accorded to this
6| availableto officials prior to the referral of the 6| project was, in any way, relevant to treatment
7| Whites Point project to areview panel. 7| accorded to the Whites Point project.

8 Mr. Smith explained: Well, let's 8 Aswe can see from the dide on
9| go to the science, Mr. Smith said. 9| the screen, Mr. Estrin testified:
10 "But don't lose sight of the 10 "Well, let me tell you why |
11 socioeconomic, the location, 11 think that the Kelly's
12 land use, which isavery 12 Mountain is not very helpful
13 significant component under 13 in terms of comparison. |
14 the Nova Scotia legislation". 14 think, first of all, it was
15 So these policy objectives of the 15 under legidation that we're
16| Nova Scotia legidation played an integral rolein 16 not dealing with in both
17| decisions made in the EA of the Whites Point 17 cases, okay. Secondly,
18| project from the very outset all the way to the 18 Kelly's Mountain was -- |
19| Nova Scotia government decision that the project 19 have some statistics at hand.
20| would not be approved. 20 It was going to be the
21 Now, Canada has laid out in great 21 third-largest open pit mine
22| detail in both its counter-memorial and rejoinder 22 intheworld. It was going
23| why the various measures that the claimants 23 to be, | think, ten timesthe
24| complain of were not accorded in like circumstances 24 size of Whites Point quarry
25| in this case. 25 in terms of the area, and

Page 208 Page 210
1 Specifically, Canada has explained 1 three times the amount of
2| why the treatment that was accorded in the EAs of 2 gravel taken out."
3| the Keltic, the Bear Head, the Rabasca, Miller's 3 So it seems that Mr. Estrin would
4| Creek, and Eider Rock EAs, which were all mentioned 4| agree with Canada’s position that the claimants
5| today, was not accorded in like circumstances to 5| cannot compare the treatment accorded to the Whites
6| that accorded in the Whites Point project. 6| Point project under the NSEA and the CEAA to the
7 Aswe heard little about these EAs 7| treatment accorded subject to EA proponents subject
8| inthe hearing, | am not going to discuss them 8| to other EA regimes of other projects, which | note
9| here. 9| isthe case with the majority of the claimants

10 But | would like to briefly touch 10| comparator EAs.

11| on some of the testimony that was offered during 11 It would also appear from this

12| the hearing and that is relevant to the issue of 12| testimony that Mr. Estrin doesn't dispute that the
13| whether the treatment being complained of in this 13| size and the duration of two projects might make
14| case was accorded in like circumstances to that 14| them less relevant comparators due to the different
15| accorded to some other EA proponents. 15| circumstances that they engage.

16 Asasimple starting point, let's 16 This point gets usto the Tiverton

17| start with Mr. Estrin's comments on the Kelly's 17| quarry and harbour projects, relative to the Whites
18| Mountain quarry and marine terminal project which 18| Point EA, much smaller and shorter-term projects
19| was a Nova Scotia project very similar to the 19| down the Digby Neck from Whites Point to which the
20| Whites Point project that, as we know, was referred 20| claimants have devoted so much attention.

21| to aJoint Review Panel under predecessor EA 21 Now, the claimants' expert

22| regimes to the NSEA and CEAA. 22| Mr. Rankin stated the following, with respect to
23 Now, Mr. Neil Bellefontaine cited 23| the Tiverton projects at paragraph 74 of his expert
24| to the Kelly's Mountain project in his affidavit 24| report.

25| merely toillustrate the fact that the nature of 25 Mr. Rankin stated:
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1 "Although no two projects are 1| Point in connection with Nova Stone's 3.9 hectare
2 ever identical, where 2| quarry. Specifically, what did he do? He reached
3 projects were as obviously 3| out for initial input on the application from a DFO
4 similar in scope and location 4| official who had knowledge of the location of the
5 asthe Tiverton and Whites 5| Tiverton project.
6 Point projects were, and were 6 The transcript of Mr. Petrie's
7 acknowledged as such by key 7| redirect on his review of the Tiverton quarry
8 officials, the law requires 8| project provides as follows:
9 approvable and demonstrably 9 "QUESTION: Did you discuss
10 appropriate justification for 10 theissue at Nova Stone and
11 treating them differently. 11 marine mammals with
12 If not, it must be inferred 12 Mr. Winchester?
13 that an abuse of discretion 13 ANSWER: Answer: Certainly. |
14 has occurred.” 14| wanted to make it clear why the amply application
15 Now, Mr. Rankin added in testimony 15| was being referred, and the concerns regarding
16| in relation to the Whites Point project the 16| marine mammals that had been engaged in Nova Stone
17| following. 17| just down theroad. | wanted to make sure that he
18 "Here we have a situation 18| was aware of that perspective and was able to apply
19 where, in my judgment, the 19| that lensto it, if he saw the need.”
20 Tiverton quarry and the 20 Mr. Petrie conducted the very same
21 Tiverton harbour projects ten 21| initial outreach at Tiverton as he did at Whites
22 miles away were so similar -- 22| Point.
23 not identical, and thereis 23 Any differencesin how the two
24 many thingsto distinguish 24| proposals were treated from this point forward were
25 them -- that it was 25| based upon differences not in the nationality of
Page 212 Page 214
1 remarkable, unusual, that 1| the proponents, but in the judgment of officials on
2 there would be such a 2| what was being proposed at each site. And thisis
3 difference in treatment for 3| not the type of judgment that is to be
4 these two projects’. 4| second-guessed in this forum.
5 Now, what Mr. Rankin ignoresis 5 Now | would add that in his
6| that the same statutes and regulatory approaches 6| redirect Mr. Petrie then provided the Tribunal with
7| that were applied to the review of the Whites Point 7| along list of differences between the proposed
8| project were applied equally to the review of the 8| quarrying activities at Tiverton and Whites Point
9| Tiverton projects. Any differencesin the 9| which include differencesin the size of the
10| treatment accorded were based on differencesin the 10| projects, their duration, their production volume,
11| projects themselves, i.e., based on differencesin 11| their location, the intensity and frequency of
12| the circumstances presenting themselves to 12| blasting, and public concern.
13| government officials. 13 These al played into the
14 They were not based on the 14| differences and the treatment accorded to the
15] interjection of Minister Thibault in the Tiverton 15| Whites Point and Tiverton projects.
16| review process, nor does the one document cited by 16 Now, the marine components of the
17| the claimantsin support of their contention that 17| Whites Point project and the Tiverton harbour were
18| he did so intervene or interject offer any support 18] also treated equally, approached equally under the
19| for their position. 19| CEAA.
20 Now, looking at the Tiverton 20 However, again, differencesin the
21| projects more closely. With respect to NSDEL's 21| projects led to differencesin the treatment that
22| initial review of the application for the 1.8 22| was accorded.
23| hectare quarry at Tiverton. 23 For example, because it was
24 Mr. Petrie clearly testified that 24| capable of handling post-Panamex-sized vessels, the
25| he applied the same approach as he did at Whites 25| Whites Point marine terminal, it was listed on the
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1| Comprehensive Study List regulations and it 1| reveded that the Whites Point project was the only
2| required a comprehensive study under the CEAA. 2| quarry to have been sent to a hearing and the only
3 The Tiverton harbour, given its 3| one to have been rejected since the year 2000.
4| size, did not. Now, thisled to a screening being 4 Mr. Spelliscy and Mr. Rankin had
5| conducted of the Tiverton harbour and under the 5| the following exchange regarding Mr. Estrin's
6| implementation of workable and effective mitigation 6| chart:
7| measures through the unfolding of that screening 7 "QUESTION: Intermsof
8| process. 8 commenting very briefly on
9 So this fundamental difference 9 some of these other projects,

10| resulted in differences in the level of EA applied 10 you didn't actualy review

11| to each project. 11 any of the other documents

12 Thiswas just one factor 12 associated with those, the

13| justifying the differences in how these projects 13 primary documents associated

14| were assessed. 14 with those projects; correct?

15 Now, for his part, Mr. Rankin 15 ANSWER: Counsdl, to be totally

16| expressed awhole range of reactions to the 16| frank, | can't remember at this stage. | might

17| differences in the treatment of the Whites Point 17| have looked at a couple of them just in scanning
18| and Tiverton projects. He called them remarkable. 18| them, but | frankly don't recall. But | do know

19| He called them utterly staggering. He called them 19| that he looked at 28 environmental assessments for
20| dramatic. And he called them surprising, but 20| quarries between 2000 and 2011, and only one was
21| putting Mr. Rankin's surprise aside, there were 21| subject to apublic review hearing and that was

22| quite simply differences in these projects which 22| Whites Point quarry. And, you know, | think that
23| explain the differences in the treatment that they 23| standing back from the trees and looking at the

24| were accorded. 24| forest it is pretty, pretty staggering, because

25 Now, finaly let's consider some 25| some of them were bigger than this one."

Page 216 Page 218
1| of the other Nova Scotia projects that have been 1 Now, Mr. Rankin could offer
2| raised by the claimants. 2| nothing more than the fact that from his vantage
3 In his expert report, Mr. Estrin 3| points -- which was standing back from the trees
4| prepared the chart that you can see on the screen. 4| and looking at the forest -- he was once again
5 Areyou looking at time, Judge 5| staggered by the differences in treatment accorded
6| Simma? 6| to the Whites Point project.

7 PRESIDING ARBITRATOR: | am just 7 But the chart that you see on the
8| looking at the expression on the face of our court 8| screen now prepared by Lawrence Smith and attached
9| reporter but | think she, she hopesor sheis 9| to appendix two to hisrejoinder expert report
10| convinced that you are going to take just afew 10| explains three basic differences between the
11| more minutes. 11| projects Mr. Estrin describes and the Whites Point
12| --- Laughter 12| project.
13 PRESIDING ARBITRATOR: | mean it 13 First, none of these quarry
14| isjust amatter of the coffee break. 14| projects included the construction of amarine
15 MR. LITTLE: Absolutely. | would 15| terminal .
16| say | am probably about five more minutes, fiveto 16 Second, none were located on the
17| six more minutes. 17| Digby Neck, on the Bay of Fundy.
18 PRESIDING ARBITRATOR: Okay, thank 18 And third, the majority of these
19| you. 19| projects were expansions of an existing operation.
20 MR. LITTLE: Okay. In hisexpert 20 Standing back from the trees and
21| report, Mr. Estrin prepared the chart that you can 21| looking at the forest, the approach taken by the
22| see on the screen, setting out 28 quarry proposals 22| claimants' experts is the opposite of what a like
23| that were assessed in Nova Scotia since 2000. 23| circumstances analysis requires under Articles 1102
24 Now, Mr. Estrinin his reply 24| and 1103.
25| expert report noted that the chart he compiled 25 With respect to Mr. Rankin, he had
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1| tolook closer at just afew of the trees, because 1| show that even if Mr. Douglas's confidence in my
2| they clearly explain the differences between how 2| ahility is misplaced and | do adisastrous job with
3| the Whites Point project and all of these other 3| this argument and you accept the claimants
4| projects were treated. 4| arguments with respect to the standard under 1105,
5 Soinsum. Theclaimants, as| 5| then Mr. Spelliscy will show why, even on the facts
6| have noted, have been able to identify some 6| -- because of the facts of this case, the
7| differences in the treatment accorded to the 7| claimants Article 1105 claim must still fail.
8| claimants in the EA of the Whites Point project 8 Now, in the interest of time, |
9| relative to that accorded to proponents of other 9| will go through briefly the first few slides. |
10| EAs. 10| know my good friend, Mr. Spelliscy, isitching to
11 Thisisn't surprising. The 11| come back up.
12| claimants document requests required Canada to 12 There is no dispute here between
13| produce close to 25,000 documents from 74 other 13| the disputing parties that Article 1131 of the
14| environmental assessments carried out across 14| NAFTA contains the governing law, and it requires
15| Canada. But the differencesin treatment that they 15| that the Tribunal decide the issues in accordance
16| have identified didn't really result in any real 16| with this agreement and applicable rules of
17| disadvantage or lost opportunity to the claimants. 17| international law.
18 Moreover, each of the EAs that 18 It further provides that a binding
19| have been invoked by the claimants simply engaged 19| interpretation of the Free Trade Commission must be
20| different circumstances than were engaged by the 20| followed by aNAFTA Chapter 11 tribunal.
21| Whites Point project and regard must be had to 21 Now, Article 1105 is obviously
22| these. 22| part of the NAFTA and -- sorry, | am going a bit
23 In the end, what the claimants 23| too fast here. It providesthat:
24| have provided you does not provide adequate grounds 24 "Each party shall accord to
25| for afinding of abreach under either Articles 25 investments of investors of
Page 220 Page 222
1/ 1102 or 1103. 1 another party treatment in
2 And subject to any questions, we 2 accordance with international
3| will now happily move to abreak, thank you. 3 law..."
4 PRESIDING ARBITRATOR: Any unhappy 4 | have underlined here the words
5| questions? 5| "in accordance with international law" because
6| --- Laughter 6| there is much disagreement between the disputing
7 PRESIDING ARBITRATOR: No. 7| parties as to what those words mean. The claimants
8 MR. LITTLE: Thank you. 8| allege that these words serve to expand the
9 PRESIDING ARBITRATOR: Thank you, 9| standard of treatment guaranteed by NAFTA Article
10| Mr. Little. We will have our break, coffee break 10| 1105 beyond that which is provided in customary
11| until 2:15. 11| international law.
12| --- Recess at 2:00 p.m. 12 Canada argues that it does not.
13] --- Upon resuming at 2:15 p.m. 13| Canada's interpretation is that these -- of these
14 PRESIDING ARBITRATOR: Everybody 14| words is supported in this arbitration by the
15| seems to be here, everybody of importance, if | may 15| United States, which has filed non-disputing party
16| say so. Mr. Hebert, vous avez la parole. 16| submissions pursuant to Article 1128.
17| SUBMISSIONSBY MR. HEBERT: 17 Although Mexico has not filed a
18 MR. HEBERT: Merci beaucoup, 18| similar submission in this arbitration, the
19| Mr. President. 19| position it has adopted in other Chapter 11
20 My presentation this afternoon 20| disputes, notably in the Cargill dispute, isalso
21| will addressthe legal standard set out in Article 21| consistent with the interpretation adopted by
22| 1105. That isthe customary international law 22| Canada and the United States.
23| minimum standard of treatment or customary MST. 23 Now, fortunately for this
24 My colleague, Mr. Spelliscy, will 24| Tribunal, the Free Trade Commission clarified the
25| then discuss the specific facts of this case and 25| precise meaning of these words over 12 years ago.
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1| Inits 2001 note of interpretation that you now see 1| represents a minimum threshold below which the
2| on the screen, the FTC clarified that Article 1105 2| treatment of foreign investors may not fall.
3| requires no more and no less than the customary 3 NAFTA investors are given no
4| international law minimum standard of treatment. 4| greater protection than that which customary
5| The FTC further clarifies that the concepts of fair 5| international law requires, and the standard is one
6| and equitable treatment and full protection and 6| that guards only against grossly unfair or
7| security do not require treatment in addition to or 7| manifestly arbitrary actions by the state.
8| beyond that which isrequired by the customary MST. 8 Again, numerous NAFTA awards
9 And the third provision provides 9| establish this threshold and, again, the claimants

10| that a determination, if there has been abreach of 10| find themsel ves swimming against the strong current
11| another provision of the NAFTA or of a separate 11] of consistent NAFTA awards.

12| international agreement, does not establish that 12 | won't discuss all of them. One,

13| there has been a breach of 1105. 13| it would take too long, and secondly, the exercise
14 Now, this note of interpretation 14| has aready been done recently in the decision on
15| ishinding on NAFTA investor state tribunals 15| liability rendered by the Mobil tribunal in 2012.
16| pursuant to the provision we just saw, Article 16 But | still want to take alittle

17] 1131(2). The French version usesthe verb "liera" 17| bit of time to briefly review three awards.

18| and the Spanish version uses the expression "sera 18 Thefirst oneisthe S.D. Myers

19| obligatoria". 19| decision, and it is always a bit awkward to discuss
20 The plain and ordinary meaning of 20| cases where members of the Tribunal have

21| these words leave no room and no scope for the 21| participated in drafting it, but here | go.

22| agpplication of customary international rules of 22| --- Laughter

23| treaty interpretation. 23 MR. HEBERT: Sothe S.D. Myers

24 The claimants urge this Tribunal 24| tribunal served that:

25| to ignore the unambiguous wording of Article 25 "A breach of Article 1105

Page 224 Page 226
1| 1131(2) and the binding nature of the note of 1 occurs only when it is shown
2| interpretation. They are swimming directly against 2 that an investor has been
3| astrong current of NAFTA awards that have al 3 treated in such an unjust or
4| recognized the binding nature of the FTC note. 4 arbitrary manner that the
5 | would also like to point out 5 treatment rises to the level
6| that aNAFTA Tribuna has no inherent jurisdiction 6 that it is unacceptable from
7| to override a binding interpretation of the FTC. 7 the international
8| Itsroleislimited to determining whether an FTC 8 perspective. That
9| interpretation satisfies the material conditions of 9 determination must be made in

10| Article 1131(2). In other words, the Tribunal 10 thelight of the high measure

11| should limit its analysis to determine whether the 11 of deference that

12| interpretation does, in fact, emanate from the FTC. 12 international law generally

13 This has been accepted by numerous 13 extends to the right of

14| Chapter 11 tribunals, such as the ADF, Methanex, 14 domestic authoritiesto

15| Mondev and Mondev tribunals. Even the two 15 regulate matters within their

16| Tribunals that have been critical of the FTC note, 16 own borders."

17| the Pope & Talbot decision and the Merrill & Ring 17 And the Tribunal explained the

18] tribunal, ultimately agreed that it was binding on 18] rationale for this high threshold by pointing out

19| them. 19| that NAFTA tribunals do not have an open-ended
20 Now that we have established the 20| mandate to second-guess government decision making,
21| source of the standard referenced in Article 1105, 21| and | submit that thisrule or principleis

22| | would like to turn to the content of the 22| particularly true with respect to the types of

23| standard. 23| government decisions that were made in this case.
24 Previous NAFTA Chapter 11 24 PROFESSOR SCHWARTZ: | couldn't
25| tribunals have confirmed that Article 1105 25| have said that better myself.
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1| --- Laughter 1| awards on the basis of an alleged agreement between
2 MR. HEBERT: Touché. 2| the disputing parties as to the relevance of
3 The next award | wanted to briefly 3| customary international law.
4| look at isthe Mobil award. The recent Mobil 4 As Canada understands the
5| decision, as| said, conducted an extensive review 5| claimants argument is that the claimants seem to
6| of the NAFTA awards that have interpreted Article 6| be arguing the disputing parties in those cases
7| 1105, and this review may be found at paragraphs 7| contracted out of NAFTA and decided to apply aform
8| 138 to 151 of the award. 8| of private lex specialis.

9 And in light of its review, the 9 Such an interpretation of the
10| Tribuna summarized the applicable standard as 10| Mobil and Cargill awards cannot be sustained. The
11| follows, and | won't read all of it, but on the 11| fact that the claimants in those disputes
12| second paragraph it describes the type of treatment 12| recognized the binding nature of the FTC note, a
13| that would breach Article 1105 as treatment that 13| fact that should be by now obviousto al, can
14| was arbitrary, grossly unfair, unjust or 14| obviously not have had any bearing on the law that
15| idiosyncratic or discriminatory and exposes a 15| these tribunals applied. Thisis because disputing
16| claimant to sectional or racial prejudice, or 16| parties are powerless to agree to a governing law
17| involves alack of due process leading to an 17| other than that provided by Article 1131(1).
18| outcome which offends judicial propriety. 18 The claimants also argue that even
19 The other award | would like to 19| if Article 1105(1) isto beinterpreted as
20| briefly touch on is the Cargill award and, more 20| referring to customary M ST, customary MST has
21| precisely, itsfinding at paragraph 296, where it 21| evolved and has now converged with the autonomous,
22| a'so aptly summarized the minimum standard of 22| fair and equitable treatment standard found in some
23| treatment under custom and the analysis a tribunal 23| other investment treaties.
24| should conduct when it interprets Article 1105. 24 The claimants' allegationsis
25 And, again, it wrote using 25| entirely unsubstantiated.

Page 228 Page 230
1| language that is very similar, that 1105 would be 1 As Canada explainsinits
2| breached by actions that are: 2| counter-memorial at paragraph 313, the claimants
3 "... grossly unfair, unjust 3| clearly bear the burden of proving that the rules
4 or idiosyncratic; arbitrary 4| they are alleging are rules of customary
5 beyond a merely inconsistent 5| international law. This burden cannot be passed on
6 or questionable application 6| to the Tribunal, and it certainly cannot be passed
7 of administrative or legal 7| on to the respondent state.

8 policy or procedure so asto 8 The claimants have ssimply failed

9 constitute an unexpected and 9| to meet their burden of proof on thisissue.
10 shocking repudiation of a 10| Merely pointing to the existence of over 2,580
11 policy's very purpose and 11| bilateral investment treaties is not enough.
12 goals, or to otherwise 12| Customary international law cannot be proven by
13 grossly subvert adomestic 13| merely counting BITs.
14 law or policy for an ulterior 14 And there are essentially two
15 motive." 15| reasons for that. First, UNCTAD in 2012 updated
16 Now, thereis athread flowing 16| its series dealing with fair and equitable
17| through all of these cases, of course, and that 17| treatment and conducted a stock-taking exercise of
18] thread isthat Article 1105 contains or prescribes 18| BIT practice. And what UNCTAD's survey revealsis
19| avery high threshold for liability. 19| thereis no such thing as a standard fair and
20 Now, the claimants have expressed 20| equitable clause.
21| great dissatisfaction with both the Mobil and 21 On the contrary, treaties revea a
22| Cargill awards, aswell as the Glamis decision, 22| wide variety of clauses with important substantive
23| which endorses essentially the same standard. 23| differences. Asaresultitissimply not possible
24 And, in fact, the claimants seek 24| to argue that these BITs represent the type of
25| to dismiss the relevance of the Mobil and Cargill 25| consistent and general state practice required by
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1| customary international law. 1| toaNAFTA 1105 anaysis are those which apply the
2 And here on the dlide you will see 2| same standard as set out in Article 1105; that is,
3| that UNCTAD has sort of grouped in five categories 3| customary MST.
4| theresults of its survey of BIT practice, and | am 4 Inasmuch as the CM S Gas, Rumeli
5| surethat if one were to put their mindsto it, you 5| and Azurix awards and others have held that the
6| can come up with many different types of 6| minimum standard of treatment has evolved to
7| categories. 7| converge with the autonomous, fair and equitable
8 Secondly, and more importantly 8| treatment standard, Canada agrees with the Glamis
9| here, the inclusion of fair and equitable treatment 9| tribunal that this convergence theory isan

10| clausesin BITsis not sufficient to establish a 10| overstatement.

11| change in the minimum standard of treatment of 11 Moreover, it is an overstatement

12| customary international law, because such an 12| that is not based on any analysis of state practice
13| inclusion could equally show the contrary. 13| or opinio juris, and should therefore not be

14 And the International Court of 14| adopted by this Tribunal.

15| Justice in the Diallo case was faced with a similar 15 Accepting the theory of

16| argument. In that case, the court ruled that the 16| convergence would be accepting that customary
17| fact that bilateral investment treaties and 17| international law has evolved dramatically within
18] investment contracts, for that matter, now 18] the span of amere 12 years since the issuance of
19| typically allow foreign investorsto bring 19| the FTC notesto render these notes essentially

20| derivative claims, such as the one brought here, 20| ineffective. Y et the claimants have not offered
21| where aforeign investor brings a claim on behalf 21| any proof of such a dramatic and rapid evolution.
22| of aforeign incorporated company, was not enough 22 Now, the claimants this morning

23| to show achange in the customary international law 23| have advanced the proposition that NAFTA Article
24| of diplomatic protection. 24| 1105 imposes on a state an obligation to act

25 And here the court reasoned that 25| trangparently, in good faith and in a non-arbitrary
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1| these BITs and investment contracts, you know, 1| manner. Article 1105 does no such thing.
2| instead of showing a change of customary 2 First, with respect to
3| international law, could also be used to show that 3| transparency, it istrue that NAFTA does contain
4| the understanding of states that -- to contract out 4| certain specific transparency provisions relating
5| a-- out of customary international law. 5| to the publication of laws and regulations of
6 Asan aternative to state 6| general application.
7| practice, the claimants rely on the decisions of 7 These obligations are
8| some non-NAFTA arbitral awards which have applied 8| substantially similar to the ones one may find in
9| very different treaty provisions than the one found 9| the GATT, the GATS and various other agreements.

10| in Article 1105. 10| However, these rules and obligations are set out in
11 Sorry. The Glamis and Cargill 11| a separate chapter altogether of the NAFTA, namely,
12| tribunals provided a detailed and persuasive 12| Chapter 18, which is beyond the scope, beyond the
13| analysis asto why CM S Gas and other non-NAFTA 13| jurisdiction of this Tribunal.

14| awards, such asthe Azurix and Rumeli awards, 14 The Metalclad tribunal of course

15| relied upon by the claimants are not helpful to 15| ruled that Article 1105 did contain an obligation

16| establish the content of customary MST. 16| of transparency and that Mexico in that case had
17 First and foremost, the Glamis and 17| breached that obligation when local governments
18| Cargill tribunals pointed out that the non-NAFTA 18| refused a US investor to a operate hazardous waste
19| arbitral awards relied on by the claimants were 19| landfill even though it had obtained permits from
20| based on the interpretation of autonomous, fair and 20| the federal government.

21| equitable treatment clauses which contained no 21 However, the award was set aside

22| reference to customary MST. 22| by Mr. Justice Tysoe of the Supreme Court of

23 The Glamis and Cargill tribunals 23| British Columbia on this very same point, and |

24| pointed out rightly, in Canada's view, that the 24| submit that the Metalclad decision is therefore of
25| only arbitral awards that are of direct relevance 25| very limited relevance.
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1 Also, the claimants have adduced 1| be -- | mean, one cannot be against motherhood and
2| no evidence of state practice or opinio juris 2| apple pie, but | submit to you good faith isnot a
3| supporting the proposition that customary 3| stand-alone obligation under Article 1105; rather,
4| international law now includes a general obligation 4| it isaprinciple which bears upon the application
5| of transparency, but even assuming for the sake of 5| of other substantive principles, and this principle
6| argument that customary international law contained 6| has been consistently recognized by NAFTA
7| an obligation of transparency, the intensity of 7| tribunals, most notably by the ADF Tribunal.
8| that obligation cannot possibly be that which the 8 Lastly, | must say afew words of
9| claimants allege. 9| the claimants argument fleshed out for the first
10 Indeed, civil servants cannot be 10| timein its response to the United States
11| expected to operate in afish bow! at all times, 11| non-disputing party submission to the effect that
12| and it is simply unreasonable to expect that all 12| the MFN obligation found in Article 1103 of the
13| civil servants will render immediately publicly 13| NAFTA servesto import treaty standards found in
14| available every single piece of communication that 14| Canada's FIPAs, and, more particularly, standards
15| they exchange in conducting their daily activities. 15| that contain allegedly autonomous, fair and
16 Now, with respect to the 16| equitable treatment standards.
17| non-discriminatory obligation, in the context of 17 The claimants' argument must be
18| NAFTA Chapter 11 these obligations are specifically 18] rejected for three main reasons. First, nothing in
19| set out in Articles 1102 and 1103, and it would be 19| the terms of Article 1103 suggeststhat it can be
20| wrong to import them into Article 1105. Indeed, 20| invoked to import a standard provided for in a
21| the FTC note of interpretation has clarified that a 21| different treaty that may potentially or
22| breach of another provision of the NAFTA doesn't 22| theoretically result in a more favourable treatment
23| establish a breach of Article 1105. 23| of an investor from another party.
24 In any case, in the context of 24 The provision is concerned with
25| this arbitration, the debate is largely academic, 25| treatment, not standards. On this count,
Page 236 Page 238
1| because the claimants have specifically claimed a 1| Mr. Little has already explained why the
2| breach of Articles 1102 and 1103. 2| alegations that the claimants were discriminated
3 Their claims of discrimination 3| againgt, in any form, has no factual foundation.
4| must therefore stand or fail on the basis of those 4 Secondly, in the Chemtura
5| provisions. 5| arbitration involving Canada, the three NAFTA
6 With respect to legitimate 6| parties, through their pleadings and non-disputing
7| expectations, Article 1105 does not guarantee a 7| party submissions, firmly opposed the possibility
8| self-standing obligation to protect legitimate 8| of importing an autonomous, fair and equitable
9| expectations. Thiswas recently reaffirmed by the 9| treatment standards from one of Canada's FIPAs.
10| Mohil tribunal at paragraph 152 of its decision on 10 Finally, and perhaps more
11| liability. 11| importantly, the standard of treatment guaranteed
12 Moreover, to make out a claim of 12| in Canada's post-NAFTA FIPAsis no different from
13| the legitimate expectations, a claimant must 13| customary MST. The claimants have failed to
14| establish that it was given specific assurances on 14| explain why the FIPAsin question - and they have
15| which it could reasonably rely to make an 15| alleged a bunch, and they all contain substantially
16| investment. 16| similar language to NAFTA Article 1105 - should be
17 With respect to the claimants 17| interpreted any differently.
18| arguments concerning full protection and security, 18 In summary, Canada urges this
19| Canada's position isthat the obligation is limited 19| Tribunal to hold that the standard of treatment
20| to instances of physical security and obligation to 20| guaranteed by Article 1105 is one that protects
21| provide police protection. It doesn't extend to 21| against egregious state conduct, such as conduct
22| the type of guarantee that the claimants described 22| that is manifestly arbitrary, grossly unfair,
23| thismorning. 23| unjust or idiosyncratic.
24 Finally, with respect to the good 24 Canada a so urges the Tribunal to
25| faith principle, | mean, it is always dangerous to 25| reject the claimants' attempts to impose a lower
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1| threshold for state liability, asthey have failed 1| CONTINUED SUBMISSIONSBY MR. SPELLISCY:
2| to prove that their alleged dramatic -- they have 2 MR. SPELLISCY: Good afternoon,
3| failed to prove their alleged dramatic evolution of 3| again. Thank you, Mr. Hebert, for, | think, the
4| customary international law. 4| quality introduction which will lighten my load as
5 Andin closing, | would like to 5| to what | have to show here.
6| point out the systemic implications of the 6 What | want to focus on hereis
7| claimants argumentsin this case. If we stand 7| something that Mr. Hebert was just explaining. The
8| back again from the trees and look at the forest, 8| claimants in this case have alleged that Canada and
9| as Mr. Rankin would say, the Tribunal will note the 9| Nova Scotia have violated the minimum standard of

10| striking similarities between the legal standard 10| treatment, and we have heard what that means at the
11| the claimants allege is applicabl e before Canadian 11| international law, what that conduct requires,

12| courts -- sorry, | will just go through here. 12| manifestly arbitrary, grossly unfair, unjust,

13 So the Tribunal will note the 13| idiosyncratic.

14| striking similarities between the legal standard 14 Now, in this hearing, instead of

15| the claimants allege is applicable before Canadian 15| focussing on proving a breach of this standard, the
16| courts tasked with deciding judicial review 16| claimants have instead argued this case like it is

17| applications and the one they claim NAFTA tribunals 17| ajudicial review.

18| should apply under Article 1105. 18 In fact, what we saw in their

19 In fact, Mr. Rankin has argued 19| closing argument this morning is that they

20| that a Canadian court seized of ajudicia review 20| identified two fundamental principles, two

21| application of the Ministerial decisions at issue 21| fundamental questions, whether civil servants acted
22| would have applied a standard of reasonableness, 22| in accordance with domestic codes of conduct - and
23| which is precisely the same standard that 23| | would point out here that not only did they all

24| Mr. Appleton and the claimants are asking you to 24| acknowledge that such codes existed, they all

25| apply under NAFTA Article 1105. 25| confirmed that to the best of their belief everyone

Page 240 Page 242
1 In essence, the claimants are 1| acted in accordance with those codes of conduct.
2| asking you to perform the same task that would have 2 And, second, the question they
3| been performed by a Canadian court sitting in 3| have asked this Tribunal is: Did the federal
4| judicial review of the decisions of the 4| government exceed the constitutional limits on its
5| Governor-in-Council and of the Nova Scotia Minister 5| federal legidlative authority?
6| of the Environment and Labour to reject the Whites 6 They are asking this Tribunal to
7| Point project. 7| wade into arguments about the constitutional limits
8 That is simply not the role of 8| of federal jurisdiction in Canada.
9| NAFTA Tribunals. Inany event, evenif you do 9 They have asked you to decide

10| decideto reject Canada's arguments on this point 10| issues of Canadian administrative law, like, for

11| and accept the claimants' interpretation of Article 11| example: What is or is not a marine terminal under
12| 1105, my colleague Mr. Spelliscy will now explain 12| the Comprehensive Study List Regulations; when an
13| why you should nevertheless dismiss the claimants 13| environmental assessment startsin Nova Scotia, is
14| claim on the facts of this case. 14| it the registration or isit something earlier?

15 Thank you. 15 They have asked you to interpret

16 PRESIDING ARBITRATOR: Thank you, 16| what certain Canadian court decisions mean, Red
17| Mr. Hebert. 17| Hill Creek, MiningWatch. We have heard differing
18 MR. HEBERT: | am happy to answer 18| opinions. They have asked you to interpret what

19| any questions you may have. 19| those mean.

20 PRESIDING ARBITRATOR: Oh, yes, 20 On some of theseissues, the

21| are there any questions? 21| claimants own expert offering the opinion admitted
22 PRESIDING ARBITRATOR: No. Thank 22| the answers werein fact uncertain and unclear.

23| you. 23 On others, the claimants own two

24 PRESIDING ARBITRATOR: 24| experts appeared to disagree and, on most, it

25| Mr. Spelliscy, you have the floor again. 25| seemed Canada's two experts disagreed with the
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1| claimants two experts. 1| structure | think that Professor Schwartz was
2 These issues may all be complex 2| looking for, so | am hopeful that thiswill be
3| and difficult issues of Canadian law, but this 3| helpful.
4| Tribunal is not a Court of Appeal. Itisnot a 4 Let's start with the area that was
5| judicial review court. The claimants had that 5| redlly the entire focus of the claimants' case, and
6| remedy available to them. They could have sought 6| that is the decisions of the Governments of Nova
7| judicial review of each and every one of the 7| Scotiaand Canada prior to the constitution of the
8| decisions that now form the basis of their 8| Joint Review Panel.
9| challenge, and the Canadian courts would have been 9 And we spent seven days
10| well placed to deal with them. 10| essentialy on thisin terms of cross-examination,
11 Thisis not an argument about 11| sothereisalot to cover here and so you are
12| exhaustion of remedy. Thisis an argument about 12| going to see | am going to break this down and
13| whether this Tribunal is -- if the job of this 13| break it down again. | am going to talk about an
14| Tribuna isto interpret complex issues of Canadian 14| additional six pointsin this context.
15| law and figuring out whether or not they are 15 What | will show isthat Nova
16| complied with in an international setting when the 16| Scotiaimposed conditions on blasting by Nova Stone
17| question is a minimum standard of treatment. 17| to for the purpose of protecting marine mammals.
18 And in these circumstances where a 18 | will show that DFO's
19| judicia review wasn't sought, | think we do have 19| consideration of Nova Stone's blasting plan for the
20| to ask ourselves about the credibility of the 20| 3.9 hectare quarry was done in good faith and was
21| assertions of errors of Canadian law that are being 21| based on legitimate concerns.
22| asked now and being advocated for by the claimants 22 Third, | will show that the
23| counsel, being advocated for by Mr. Rankin and 23| claimants' proposed project required environmental
24| Mr. Estrin. 24| assessments under both Nova Scotia and federal law.
25 What we submit this Tribunal needs 25 Fourth, I will show that the
Page 244 Page 246
1| to doisto focus on what the 1105 standard 1| determination that the scope of project to be
2| requires. And, again, as Mr. Little highlighted at 2| assessed would be the project as proposed by the
3| the beginning of this hearing and in the opening 3| claimants, which was the quarry and marine terminal
4| remarksto this closing statement, the question 4| combined, was appropriate and right.
5| is: Have the claimants proven the facts needed to 5 Fifth, I will show that the
6| make out that claim, not a claim that there was 6| decision of the Minister of Fisheries and Oceansto
7| somehow an error of Canadian administrative law. 7| refer this project to the Minister of the
8 So now let's turn to the measures 8| Environment for areferral to areview panel was
9| that the claimants have challenged and what we have 9| also appropriate and justified in the
10| learned at this hearing. 10| circumstances.
11 And in what follows, | want to 11 And, finally, asalast step
12| show three things. One, the decisions of the 12| before we get to the actual Joint Review Pandl, |
13| Governments of Nova Scotia and Canada, prior to the 13| will show that the appointment of the particular
14| constitution of the Joint Review Panel, were 14| members of this Joint Review Panel was also
15| consistent with Article 1105. 15| entirely appropriate in these circumstances.
16 Two, the information-gathering 16 So let's start with the first.
17| done by the Joint Review Panel during its process, 17| Nova Stone imposed the conditions that it did -- or
18] if attributable to Canada, was consistent with 18| Nova Scotiaimposed the conditions that it did on
19| Article 1105. 19| Nova Stone with respect to blasting for the purpose
20 And, three, the decisions of the 20| of protecting marine mammals.
21| Government of Nova Scotia and the Government of 21 Now, the claimants have taken
22| Canada after the issuance of the JRP report were 22| issue with the Department of Fisheries and Oceans
23| consistent with Article 1105. 23| even being consulted on Nova Stone's industrial
24 So it has taken us perhaps all 24| gapproval. Here, this morning, they seemed to argue
25| afternoon to get there, but we have finally got the 25| that Mr. Petrie was somehow in deréliction of his
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1| duties to ask for assistance from DFO. 1 Thefacts are to the contrary. As
2 But as we have confirmed in this 2| confirmed in Canada's evidence, the Bay of Fundy is
3| hearing, the evidence isto the contrary. Nova 3| home to one of the most important fisheriesin
4| Scotia requested DFO expertise on the effects of 4| Canada and theworld. Itisarich and diverse
5| blasting next to the Bay of Fundy because of good 5| ecosystem full of unique and endangered or
6| faith concerns over the possibility of effects on 6| threatened species. Effectson such an areaare
7| marine mammals. 7| not spurious aguatic i ssues.
8 Why? AsBab Petrie explained: 8 The claimants seem to want to
9 "Basically the province 9| suggest that these issues were spurious because of
10 doesn't want to bein a 10| the fact that there are other quarriesin Nova
11 position of approving a 11| Scotia and that there are other marine terminals
12 facility that is going to 12| around, and around Canada, and that thereis
13 generate adverse effects, 13| already shipping in the Bay of Fundy.
14 whether it be in a surface 14 But the facts are that there were
15 watercourse or in the Bay of 15| no similar projects anywhere else on the Neck, no
16 Fundy." 16| quarries, no large marine terminal's, and when we
17 It cannot be that a decision to 17| look to what the specific scientific expertise and
18] seek help, to seek guidance, to seek to ensure the 18] evaluation is with respect to the evaluation, we
19| protection of species, including endangered 19| have to remember the location of the project.
20| species, from relevant expertsis a violation of 20 Putting amarine terminal and a
21| the minimum standard of treatment. 21| quarry of this size on the Digby Neck raised a
22 Let's move to the second one, 22| whole host of environmental concerns that were
23| DFO's consideration of Nova Scotia Nova Stone's 23| simply not present for other quarries and other
24| plasting plans for the 3.9 hectare quarry. 24| marine terminals in other locations.
25 Again, thisis an example of 25 Now, DFO -- | have moved to the
Page 248 Page 250
1| officials acting in good faith to the best of their 1| second point, DFO's science-based concerns about
2| ahilities based on legitimate concerns. Now, 2| the blasting throughout the winter and spring of
3| there's been alot made of thistopic, so | am 3| 2002 and 2003.
4| going to subdivideit yet again. | promise | will 4 In this hearing, the claimants
5| try to keep track of where we are. 5| have seemed to suggest that even if the concerns
6 | am going to talk about four more 6| weren't spurious from the beginning, DFO should
7| points here. First, DFO'sinitial concerns about 7| have had no concerns about the blasting by no later
8| marine life being affected by the blasting were 8| than December of 2002.
9| legitimate. 9 What have they pointed to? They
10 Second, DFO continued to have 10| pointed to comments made by Jerry Conway and Dennis
11| science-based concerns about the proposed blasting 11| Wright. In reality, what we have learned at this
12| throughout the winter and spring of 2002 and 2003. 12| hearing, Jerry Conway and Dennis Wright are but two
13 Third, the scientific concerns of 13| individuals in the Department of Fisheries and
14| DFO during the winter and spring of 2002 and 2003 14| Oceans. Their opinions are valued, but they are
15| wereright for it to consider in the context of the 15| not definitive, and they certainly weren't
16| proposed blasting. 16| considered definitive for this particular project
17 And, fourth, DFO's determinations 17| for good reasons.
18| and decisions about the information on setback 18 With respect to Jerry Conway, the
19| distances were entirely appropriate. 19| claimants have tried to insinuate that he was "the
20 So, again, let's start at the 20| marine mammal scientist" at the DFO. That we know
21| beginning on DFO's concerns about marine life being 21| isnot true.
22| affected by the blasting. In their reply, the 22 Mr. McLean explained Mr. Conway's
23| claimants allege that DFO's concerns about blasting 23| rolein histestimony. He said:
24| were nothing more than, to use their words, 24 "No, mainly because Jerry
25| spurious aguatic issues. 25 Conway is-- | haveto
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1 explain therole of the 1 aren't that visible to
2 marine mammal advisor. Under 2 anybody".
3 afisheries management 3 Now, thisis exactly why it was
4 program within DFO, we have 4| the opinion of DFO, as an organization -- that is
5 advisors for each of the 5| relevant -- the expertise that DFO as an
6 critical speciesthat we 6| organization can bring, not individual scientists.
7 would assess, things like 7 And in thisregard the science was
8 advisors for lobster, ground 8| being collected and coordinated by the Habitat
9 fish and thingslike. Sothe 9| Management Division of DFO'sregional officein
10 marine mammal advisor isn't 10| Nova Scotia. The person collecting at the
11 necessarily an expert on 11| beginning was Jim Ross, it changed to Phil Zamora,
12 marine mammals, noise, 12| both of whom are retired, of course.
13 blasting, those things. He 13 And the documents show and the
14 would be an advisor regarding 14| evidence in this case shows that these individuals,
15 things like quotas on seals, 15| scientists themselves, were relying on the opinions
16 protection measures under the 16| of numerous other scientists who were feeding into
17 marine mammal regulations, 17| the process.
18 expert. Any of the expertise 18 AsMr. Hood explained in his
19 related to noise propagation, 19| testimony, there were hundreds of scientistsin the
20 marine mammals would come 20| appropriate regional office.
21 from DFO science branch". 21 Now, the claimants have said that
22 Mr. Bellefontaine also confirmed 22| thereis no evidence in the record of any science
23| for the record that Mr. Conway was not himself a 23| being done. That issimply not true.
24| scientist. 24 The record contains multiple
25 With respect to Dennis Wright, the 25| examples of evidence of science being done. Itis
Page 252 Page 254
1| claimants have tried to insinuate that his opinion 1| unclear what the claimants are actually looking for
2| on the blasting effects on marine mammals and how 2| here.
3| those effects might be mitigated should have been 3 We have to remember where we are
4| definitive. We know from the evidence why they 4| in the environmental -- in the assessment process.
5| were not. 5| Thisisasearch for whether or not there are
6 As Mr. Bellefontaine explained, 6| potential concerns that might trigger federal
7| Mr. Wright may have been an expert in blasting, but 7| jurisdiction. It is not the conclusive search that
8| he was not an expert in marine mammals and 8| the claimants suggested.
9| certainly not in large whales. 9 We have evidence on the record.
10 Further, Mr. Bellefontaine, who 10| We have heard about the work of scientists who were
11| was a Regional Director-General of thisregion and 11 doing science on this particular project, the
12| with decades of experience there, explained exactly 12| concerns they had, including those of Mr. Cochrane
13| why the mitigation measures suggested by 13| and Mr. Stephenson. There were others, they arein
14| Mr. Wright, which the claimants suggest were so 14| the record, including the expert on the endangered
15| important to know, would not have worked in the Bay 15| inner Bay of Fundy salmon, Peter Amiro.
16| of Fundy. Again, the mitigation measures suggested 16 And in suggesting that we look at
17| were sighting whales. 17| the opinions of only two individuals, the claimants
18 Mr. Bellefontaine said: 18] also ignore the basic nature of science. Itisan
19 "You have to recall at that 19| iterative and a collaborative process that does not
20 time, if you realize, the Bay 20| depend on the individual opinion of any one person.
21 of Fundy, the inner Bay of 21 AsMr. McLean explained in his
22 Fundy where these whales 22| testimony:
23 frequent, quite ofteniitis 23 "Thereis no one individual
24 covered with fog cover and 24 that would actually provide
25 cloud cover, and the whales 25 the unequivocal answer. It
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1 would be a collection of 1| authority at this stage because -- and we're
2 information from various 2| talking in thistime period -- because condition
3 sources.” 3| 10(i) in the Nova Stone permit related specifically
4 And as Mr. Bellefontaine similarly 4| to marine mammals.
5| confirmed: 5 And, relatedly, they seem to
6 "Normally when you have a 6| suggest that DFO should not have |ooked beyond
7 scientific review, a 7| that, because there was no federal environmental
8 collective approach or a 8| assessment. No application to DFO related to
9 final approach would come 9| blasting on the quarry, they say, had been made.
10 from all of this dialogue 10 Now, thereis no question from the
11 between scientists." 11| record that what triggered the concerns and what
12 Now, we have heard again and again 12| triggered the inclusion and what 10(i) is about is
13| insinuations from the claimants that because these 13| about marine mammals. That was what initially
14| scientific opinions weren't shared -- the buildup 14| triggered the concern.
15| to what would be the final opinion wasn't shared 15 But let's stop to think about what
16| with other departments, with the proponents, that 16| the claimants are suggesting here about the minimum
17| somehow it probably wasn't done. 17| standard of treatment. It is obvious from the
18 Again, that is not true. The 18] record and from the science done that the DFO
19| witnesses that we had here have confirmed that they 19| officials and scientists started to have concerns
20| would not normally share scientific opinions before 20| about the possihility of significant adverse
21| they were final, and that as a proponent and as 21| effects from the blasting on fish, and in fact on
22| proponent's counsel, Mr. Smith confirmed he would 22| endangered iBoF salmon, in the winter and spring of
23| not normally expect to receive an opinion before it 23| 2003.
24| wasfinal. 24 The documents show and Mr. Hood
25 | think if you think about why 25| himself testified on the basis of his notesthat at
Page 256 Page 258
1| that is, it isimportant, because again you could 1| least four scientists had specifically identified
2| have individual opinionsthat disagree. That is 2| concerns about the effects of blasting on swim
3| also the nature of science and that is how it 3| bladders of fish.
4| results in the best possible conclusion. 4 Should scientists from DFO simply
5 Now, the claimantsin their 5| have ignored those concerns and allowed blasting to
6| closing openly considered why Mr. Conway's opinion 6| go on because a permit from Nova Scotia only spoke
7| was enough to trigger the inclusion of conditions 7| about marine mammals?
8| 10(h) and (i) in the Nova Stone permit, but his 8 As Mr. Bellefontaine has
9| opinion was not enough to remove it, and they have 9| explained, that would have been an abdication of
10| suggested that that is somehow wrongful. 10| their responsibility as officials and scientists.
11 | submit to you that isin fact 11| The minimum standard of treatment does not require
12| entirely appropriate. When one has a precautionary 12| officials to wear blinders and ignore the potential
13| approach to science, especially when endangered 13| harm that a project may cause simply because new
14| gpecies are involved, one has a precautionary 14| concerns that were previously unforeseen have
15| approach. Itisentirely appropriate for one 15| arisen. That is also the nature of science and the
16| individual to flag a concern, but for that concern 16| nature of assessment.
17| not to be removed until al individuals are 17 Now, | want to come to DFO's
18| convinced that that concern is not real. 18| determinations and decisions regarding the setback
19 Now, let's talk about the 19| distances.
20| scientific concerns that DFO had and whether it was 20 Much has been made of this, of
21| right for DFO to consider them in the context of 21| course, but let's look at what the conclusions of
22| the proposed blasting, whichis-- | believel am 22| the work of these scientistswas. And much has
23| on number 3. 23| been made of the May 29th letter from Mr. Zamorato
24 The claimants have suggested that 24| Mr. Buxton.
25| DFO was acting wrongfully and in excess of its 25 What we know from the record --
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1| and we have seen it and it's in the notes of 1 "The |-Blast results we ran
2| Mr. Hood and it isin emails among DFO 2 for Atlantic Salmon post
3| scientists -- isthat the conclusion that these 3 smolt sizefish."
4| scientists were able to reach at the end of 2003, 4 What does he ask him on July 3rd:
5| the precautionary approach based on the information 5 "Would you please look at the
6| they had, was that the blasting as proposed by the 6 results? Arewetoo
7| claimants was going -- would likely have resulted 7 conservative?"
8| in the death of fish. 8 Now, there is no evidence from
9 And in good faith, and thereis no 9| that time frame that that communication was had
10| evidence otherwise, Fisheries officials used a 10| earlier. Thereisan email from the following year
11| computer model to suggest a setback to protect iBoF 11| that was put into the record where Mr. Zamora
12| salmon of 500 metres from the shore. 12| recallsayear later that that conversation might
13 Again, much has been made of this 13| have been in June of 2003, but it was not. It was
14| setback distance and how it was arrived at. Today, 14| in July after the DFO Minister had made his
15| in their closing statement, the claimants said it 15| referral.
16| was concocted. 16 And when isthe response? July
17 But there's been no evidence of 17| 29th, 2003. And what does Mr. Wright say? He
18| some sort of contrivance or intentional action or 18| says:
19| arbitrary decision. A model was used. 19 "Further to our telephone
20 Other times, the claimant has 20 conversation this morning, |
21| described this as an error or amistake. Well, a 21 have afew comments and
22| mistakeis not aviolation of the minimum standard 22 thoughts concerning the
23| of treatment. 23 explosives useissue
24 Now, the claimant has put great 24 associated with the Whites
25| emphasis on this information, and they have 25 Point quarry."
Page 260 Page 262
1| consistently insinuated it was wrongful that it not 1 Here | want to stop, because |
2| be shared immediately with the claimants. 2| want to come back to the idea that this was a fraud
3 They havein fact at times today 3| or that it was concocted. Why would DFO scientists
4| and at times in the past alleged that DFO was 4| on their own follow up with other DFO scientists if
5| aware -- prior to the DFO Minister requesting that 5| they had just concocted this 500 metre setback?
6| the project be referred or referring the project 6| Why would they go through the hassle? Why would
7| for referral to areview panel in 2003, that the 7| they go through the work? Most of all, why in 2004
8| DFO Minister knew or should have known or officials 8| would they disclose to the claimants that in fact
9| knew that the blasting setback calculations were 9| the calculation wasin error?
10| wrong. 10 Now, again, there's been alot
11 Thefact isthat that assumption 11| made of why thisinformation wasn't shared, and |
12| iswrong, and the documents show it. 12| think the explanation was aptly given by
13 Next dlide. In early July of 13| Mr. Chapman, and that is that, in his opinion, in
14| 2003, that is when Mr. Zamorawrote to Mr. Wright, 14| Mr. Chapman's testimony, that it would have been
15| and he says: 15| inappropriate to discuss -- next slide, please:
16 "Dennis, thisisafollow-up 16 "It would have been
17 to my conversation and Brian 17 inappropriate to discuss this
18 Jollymore's with you re Digby 18 because the project had been
19 quarry blasting plan." 19 referred and we were very
20 Then he provides him the 20 concerned with the integrity
21| documents, including the blasting plan, iBoF 21 of the environmental
22| Atlantic Salmon proximity and habitat preferences 22 assessment process.”
23| from Peter Amiro, science branch, some of the 23 And so | want to stop here again
24| science that was being done. 24| for another reality check. The purpose of
25 Three and four: 25| environmental assessment isto allow the
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1| governments to consider the environmental effects 1 Let'sturn quickly to the scope of
2| of proposed projects during EA. 2| the project to be assessed. The claimants are
3 This case, a proposed project, was 3| pushing atheory that the decision of DFO to scope
4| a 3.9 hectare quarry, and Mr. Clayton has confirmed 4| in the quarry was aviolation of Article 1105, and
5| that the intention was to start blasting. We heard 5| inthisregard they are arguing, it seemsto be,
6| that again this morning from the claimants 6| two things: One, that it was unconstitutional for
7| counssel. 7| DFO to scope beyond its triggers, and DFO knew it;
8 Mr. Clayton also said it was the 8| and, second, that it was contrary to DFO's
9| first phase of the larger project, and there was 9| practice.
10| the difficulty. Intheir project description 10 The evidence doesn't support those
11| submitted in March, which iswhat the federal 11 assertions, but it also misses afundamental point.
12| officials had before them, they said they would 12| First, as Mr. Chapman confirmed, once this was
13| develop ten acres or four hectares ayear. 13| referred to a Joint Review Pand, it isthe
14 So what was the plan here? To use 14| Minister of the Environment that determines scope,
15| aprovision of Nova Scotia's regulations that is 15| and he has to scope with his counterpart in Nova
16| for small quarries and use it to allow the 16| Scotiato include all of the elements of the
17| claimants to develop the first phase of their 17| project.
18] larger quarry, thereby avoiding the entire purpose 18 And, second, as described above,
19| of EA, which isto assess the effects before the 19| DFO did determine that there were likely to be
20| project begins. 20| triggers on the quarry. Mr. Hood and Mr. McLean
21 The minimum standard of treatment 21| both testified to that.
22| does not require the government to countenance such 22 The claimants may not have liked
23| behaviour. 23| that determination, but that is the determination
24 Now, | know my time is short, so | 24| that they came to with the blasting plan that was
25| want to move quickly through some of the other 25| actually proposed by the claimants at the time.
Page 264 Page 266
1| factors here. 1 Even if weignore those two facts,
2 | want to come to the claimants 2| though, their arguments are still not supported by
3| proposed project required EAs under both Nova 3| the evidence.
4| Scotiaand federal law, so if we can bring that 4 Now, again, thisis where we get
5| dide up. 5| into questions of constitutional law. With respect
6 In their written submissions, the 6| to their argument that it was not constitutional,
7| claimants suggested that in fact thishad all been 7| both Mr. Hood and Mr. Chapman explained that the
8| contrived, that there was no federal jurisdiction. 8| good faith view of officials at DFO and CEAA was
9 And in their submissions here, 9| that they were fully entitled to scope a project in
10| they seem to be suggesting that in fact there was 10| amanner which included interrelated aspects of the
11| no Nova Scotia jurisdiction simply because a 11| project even if there were no triggers.
12| registration document had not been filed. 12 If we could go to the next dlide
13 However, the evidence at this 13| there; keep going. And so you say -- keep going.
14| hearing, confirmed by the claimants own experts, 14 And this was the testimony of
15| is before this quarry could actually begin 15| Bruce Hood. It was his understanding in 2003 that
16| operation, before the marine terminal could begin 16| the government had the discretion to do it.
17| operation, an EA was required. We can argue about 17| Mr. Smith -- and Mr. Chapman had the same -- if we
18] the formalities. 18| move through the slides, Mr. Smith, an expert that
19 And we have heard about this 19| Canada has presented, and in fact said from his
20| registration document, and the claimants had a Nova 20| perspective, the ability to scopeis not
21| Scotiaenvironmental assessment officer, Mr. Daly, 21| contingent.
22| here. He could havetestified toit. They didn't 22 Now, | don't want to get into a
23| ask them. If they had, he would have explained a 23| constitutional debate with my colleague, Mr. Nash,
24| registration document of that sort is not needed in 24| put | think he has MiningWatch wrong. MiningWatch,
25| aJoint Review Panel process. 25| as Mr. Rankin confirmed, was a case where the
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1| Supreme Court was faced with a question of whether, 1| mentioned when this project was being referred.
2| under the same language of CEAA applicable here, 2| But we've aready heard from Mr. Hood and
3| the federal government should have scoped a project 3| Mr. Chapman why that is unimportant.
4| to include areas over which it had no triggers, and 4 Mr. Hood and Mr. Chapman explained
5| it said "yes'. 5| that it is unimportant for a simple reason.
6 We cannot assume that the court in 6| Everybody knew about the public concern. It wasn't
7| MiningWatch was dumb to the constitutional 7| important to put in aletter what everybody knew,
8| question. They were not telling the government to 8| especially since this was being referred to
9| do something that was unconstitutional. Thisis 9| under -- referred for areferral under section 21,
10| really an issue, | think, of Canadian law, and 10| which didn't require anything to be said.
11| maybe one day the Supreme Court will even address 11 And conscious of my time, | will
12] it. 12| now come to very quickly the appointment of the
13 | also want to point out, on scope 13| particular members of the review panel, because
14| of triggers, it was not in fact the consistent 14| there was some discussion on this. And we have
15| practice of DFO at the time to scope to those 15| heard from Mr. Chapman exactly why these people
16| triggers. We heard from Mr. Chapman of this fact, 16| were selected. We have heard the claimants have
17| that he said that there was amarine terminal, an 17| suggested they were manifestly biassed, but these
18| LNG terminal, that at the sametimein fact did 18| facts are baseless.
19| have -- was scoped with triggers. 19 We have heard from Mr. Estrin that
20 We heard from Mr. Smith about the 20| while he didn't challenge the actual scientific
21| Jackpine and Horizon oil projects scoped broader 21| expertise, he challenged the fact that there wasn't
22| than their triggers on exactly the same day that 22| enough regulatory experience. Why? Because
23| the Whites Point project was referred. 23| Dr. Fournier at the end of the Sable hearings had
24 Now let's come quickly to the 24| the modesty to suggest that he learned something.
25| decision of the Minister of Fisheries and Oceansto 25| That is not a credible challenge to somebody on a
Page 268 Page 270
1| refer this project to the Minister of the 1| Joint Review Panel in terms of their expertise.
2| Environment for referral to areview panel. 2 Now let's turn to the second point
3 Now, the claimants seem to allege 3| overall, which is the information-gathering done by
4| that the decision to do so was inappropriate. 4| the JRP during its process, even if attributable to
5| Again, the evidence isto the contrary. There's 5| Canada, was consistent.
6| evidence in the record that there was concerns 6 Fortunately, | can be much briefer
7| about significant adverse environmental effects 7| here, because very little hearing time was actually
8| arising not just from the quarry, not just from the 8| spent on these issues. What we want to emphasize
9| blasting on the quarry, but from the marine 9| isthat the Joint Review Panel provided the
10| terminal and from other aspects of the quarry. 10| claimants with due process at al times during the
11 Thereis evidence in the record 11| information-gathering phase of the EA, and, in
12| that this was on the Comprehensive Study List, and, 12| making its recommendations, it acted in accordance
13| asaresult as being on the Comprehensive Study 13| with the mandate given to it.
14| List, it could be referred to areview panel for 14 On the adequate notice point, a
15| that exact reason. 15| ot has been made about the notice and the
16 Indeed, the claimants' own 16| requirements of natural justice, and it's been
17| expert -- and | will seeif Chris can keep up with 17| aleged that the JRP did not provide Bilcon an
18| me, where | am -- Mr. Rankin confirmed that there 18| adeguate opportunity to be heard by failing to
19| was ample authority under CEAA for the marine 19| provide a presentation, by not asking questions of
20| terminal to be referred to areview panel. 20| itswitnesses.
21 Itisactually afew dlides 21 The evidence in the record is that
22| further down there, and that is at transcript 22| the JRP wanted the claimants' participation. They
23| volume 2, on page 601, lines 4 to 8. 23| solicited it. They asked for it. The claimants
24 Now, the claimants have made some 24| were there. The claimants decided not to
25| importance of the fact that public concern was not 25| participate in a substantial way.
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1 Their decision to sit on their 1| among the experts. The experts seem to agree that
2| hands is one which Mr. Smith has testified was 2| socioeconomic effects can be considered. In his
3| certainly abnormal. 3| report, Mr. Estrin took it a bit further and said
4 Now, the record shows why they 4| that community core valuesis a pure socio-economic
5| were content to sit on their hands; because they 5| effect.
6| saw the EA process as nothing more than hoops to 6 Mr. Smith in his reports agreed
7| jump through. 7| with Mr. Estrin. Mr. Rankin at thishearing and in
8 If welook at the individual 8| hisreports did not, and last week things got even
9| claims, as this Tribunal knows, sometimes experts 9| more confused, because Mr. Rankin confirmed that he

10| come to a hearing; sometimes there are no questions 10| disagreed with Mr. Estrin, and Mr. Estrin then

11] to ask. 11| appeared to disagree with himself and what he had
12 We heard again today about the 12| written, saying that when he wrote it was a

13| fact that Dr. Fournier turned his back at atime on 13| socio-economic effect not once, but numerous times,
14| Mr. Buxton during his presentation. Asthis 14| he had really he meant just add a"not" in front of
15| Tribuna knows sometimes your books are located 15| each one of those times.

16| behind you. Thereis no evidence asto why he 16 In contrast, Mr. Smith addressed

17| turned his back. 17| in histestimony -- Mr. Smith has consistently

18 Now, a Tribunal's determination 18| explained why these sort of human environmental
19| that it has no questions to ask, the way it 19| effects, values, are appropriate to consider in an
20| conducted itself, there has been no breach we would 20| EA in Canada, and particularly in Nova Scotia

21| say of Article 1105 here. 21 And he walked you through the

22 There has al so been allegations of 22| guidelines and he walked you through the terms of
23| bias against the Joint Review Panel. | don't want 23| reference, and we can see directly from there the
241 to get into these, but what | would commend for the 241 links.

25| Tribunal to do isto simply read the record. The 25 Now let's turn to the last topic,

Page 272 Page 274
1| transcripts are available. The report of the Joint 1| which isthe decision of Nova Scotia and Canada to
2| Review Panel isavailable. 2| accept the Joint Review Panel recommendation.

3 Were certain people against the 3 PRESIDING ARBITRATOR: For which
4| project? Certainly. Were uncomfortable questions 4| you have exactly five minutes.
5| asked? Certainly. Butitisnot therole of a 5 MR. SPELLISCY: All right.
6| Joint Review Panel in apublic hearing to shut down 6 Now, hereagain, | think it is
7| public participation. When it got out of hand, 7| important to understand the role of the Joint
8| Dr. Fournier did, but otherwise the public has to 8| Review Panel and the role of government. Aswe
9| be alowed to participate. That is something that 9| heard, the Joint Review Panel makes a
10| was in fact recognized by both Mr. Estrin and 10| recommendation. Governments decide. The
11| Mr. Smith. 11| recommendation is one input.
12 Now, let's get quickly to the 12 So in looking at the decisions of
13| mandates and how the JRP acted in accordance to the 13| government, we have to look at them as distinct
14| mandate, because this is where we get community 14| decisions. In attacking these decisions, the
15| core values, which one would think would be the 15| claimants suggested that this was an abdication of
16| focus of this hearing, and there's been alot of 16| responsibility by Ministers.
17| evidence that | would have to go through otherwise. 17 Now, that isfalse, and | want to
18 | don't want to spend the rest of 18| focus on what they said at this hearing and what
19| my time on this, but it isimportant, because a 19| they seemed to focus on here, which was that the
20| Joint Review Panel decided on the basis of the 20| failure to meet with the Ministers face to face was
21| community's core values. There's been alot of 21| adenia of natural justice.
22| discussion about whether or not that is an 22 Now, they of course admit |etters
23| appropriate thing to consider in an environmental 23| were sent, and they of course admit that from the
24| assessment in Canada. 24| evidence in the record those | etters were read.
25 Here, again, we have disagreement 25 Mr. Smith had it, | think, exactly
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1| right. Canadian law and natural justice requires 1| Why would they rethink the science as part of the
2| one hearing, not two. And, interestingly, of 2| Joint Review Panel process? Why would they cometo
3| courseif they had wanted a second hearing, they 3| the conclusions ultimately they did? Why not keep
4| had one. It wasajudicial review in Canadian 4| theruse up to the end, if that iswhat it was?
5| courts. 5 The fact isthat it was not.
6 Now, | will take probably the 6 What the claimants are really
7| remaining two minutes | have for a summary here. 7| asking this Tribunal to do is second guess the
8| The claimants 1105 claim essentially asksthis 8| judgment and good faith decision-making of
9| Tribunal to forget what the standard for Article 9| officials and scientists. That is not the role of
10| 1105is. They want this Tribunal to assume the 10| this Tribunal.
11| role of a Canadian court reviewing as a matter of 11 The claimants may have come
12| Canadian law whether each of the decisions made 12| believing that this was a slam-dunk, that EA in
13| during the course of the EA were correct. 13| Canada was merely a permitting process, not an
14 But in any process, EA process, 14| assessment process. They may have been
15| anywhere in the world, there will be dozens of 15| disappointed they were wrong, and they are now
16| decisions made. Many of those decisions the 16| looking to this Tribunal to provide them with
17| proponents of a project will not like. Many they 17| insurance against a bad business decision to locate
18| will not agree with. Some they may even challenge 18| aquarry and marine terminal in a place where it
19| inlocal courts. 19| had little business being, a bad business decision
20 The claimants could have taken 20| to ignore the community and seek to run roughshod
21| these claims to Canadian court and challenged their 21| over their rights.
22| compliance with Canadian law, but instead they have 22 Article 1105 is not crafted for
23| challenged their compliance with Canadian law in 23| these purposes. Stepping even further back, more
24| front of this Tribunal. 24| generaly, the claimants other complaint seem to
25 However, these decisions, without 25| be based on the fact that their project was subject
Page 276 Page 278
1| more, do not rise to the sort of egregious conduct 1| to an EA that didn't look identical to other EAs.
2| breaching the customary standard of international 2| Mr. Little has explained why.
3| law. 3 But, ultimately, what we ask you
4 So what do the claimants ask you 4| to conclude hereis that there has been no breach
5| to do? They ask you to assume a conspiracy, a 5| of any of the provisions of Chapter 11.
6| conspiracy orchestrated apparently by a Minister 6 And | thank you for your
7| they chose not to cross-examine even though he was 7| attention, and if there are no questions -- | am
8| available, a conspiracy which is completely 8| happy to answer questions now, but, if not, subject
9| improbable given the range of actorsinvolved, the 9| to our right of reply, thiswill serve asaclose
10| fact that it went to a Joint Review Panel over 10| to Canada's closing statement.
11| which the conspirators would have no control, a 11 PRESIDING ARBITRATOR: Thank you.
12| conspiracy that everyone who testified here has 12] It looks like...
13| denied. 13 PROFESSOR SCHWARTZ: Just one
14 And, asaresult, what they are 14| question, and it could be dealt with in
15| essentially asking you to conclude is that all of 15| sur-rebuttal, if any.
16| the witnesses presented here by Canada are lying. 16 When | was looking through the
17| There's no reason why these civil servants, many of 17| Nova Scotia Environment Act, and | might very well
18] them long since retired, as well, would lie in 18| be misreading it, it looked to me, in 26(2) of the
19| these public hearings. 19| regs that thereis:
20 The claimants have offered no 20 "The proponent shall be
21| reason why, and the claimants have al so offered no 21 provided reasons in writing
22| reason why, if it was al concocted from the 22 by the Minister when an
23| beginning and everyone knew that, why DFO would 23 undertaking is rejected.”
24| come back and revise some of its conclusions. Why 24 That is section 26(2) of the Nova
25| would they rethink their blasting cal culations? 25| Scotia Regs. We haven't had any input on this. |

Arbitration Place

Page: 69



WILLIAM RALPH CLAYTON, et a. v. GOVERNMENT OF CANADA

October 31, 2013

Page 279 Page 281
1| am just wondering whether that is applicable here. 1| concluded the proposed work is likely to cause
2| If you want to just briefly mention it in 2| destruction of fish and says, Y ou need a section 32
3| sur-rebuttal, that is -- 3| authorization.
4 MR. SPELLISCY: | canfind out 4 And on the second page of that
5| whether it is applicable, but | guess, in essence, 5| document, Mr. Zamora explains that, "The 3.9
6| there was a response in writing from the Nova 6| hectare quarry”, | am at the top of the pageis:
7| Scotiagovernment. There was reasons. There was 7 "... within the larger area
8| also a courtesy phone call in advance. 8 of the proposed Whites Point
9 For the claimants to suggest they 9 quarry and Marine Terminal,
10| didn't understand what the reasons were | think is 10 which is currently undergoing
11| not credible. There wasthat writing. Now, there 11 an environmental assessment."
12| isnoindication of how long or how lengthy those 12 Then on the middle of the page,
13| reasons have to be, but the Nova Scotia Minister 13| the full paragraph:
14| did give reasons. 14 "A Fisheries Act Section 32
15 PROFESSOR SCHWARTZ: Thank you 15 Authorization isin the Law
16| very much. 16 List Regulations of CEAA and
17 PRESIDING ARBITRATOR: Thank you. 17 therefore DFO would not be
18| That gets usto the break, and we are going to have 18 ableto issue a section 32
19| abreak of 30 minutes now in preparation for the 19 Authorization for the
20| rebuttals and the sur-rebuttal. 20 four-hectare blasting plan
21 | think | am right. 21 until the CEAA assessment for
22 MR. PULKOWSKI: That'sright. 22 Whites Point Quarry and
23 PRESIDING ARBITRATOR: The break 23 Marine Terminal Nova Scotia
24| will last until 3:50. It isafew minutes shorter, 24 has been completed.”
25| 3:50. 25 Now we are subsumed into the
Page 280 Page 282
1| --- Recess at 3:24 p.m. 1| environmental assessment of the whole larger
2| --- Upon resuming at 3:53 p.m. 2| parcdl, but there's still areference to the 3.9.
3 PRESIDING ARBITRATOR: Okay. We 3 Thereis, then, the referral, and
4| are on the record and | will give the floor to 4| all of this goes to scoping, jurisdiction, and the
5| Mr. Nash for the rebuttal. 5| whole question of the referral to the JRP, because
6| REPLY SUBMISSIONSBY MR. NASH: 6| it's based -- it appearsto be based, at least,
7 MR. NASH: Thank you, 7| upon some belief, we say athin belief, that there
8| Mr. President. | will be speaking on just one 8| isan actua section 32 authorization required.
9| aspect. It relatesto the question of the test 9 The next document that 1 would
10| blasting, and the overall position can be 10| like to draw your attention to is Exhibit C-490,
11| summarized in this, that the prevention of Bilcon 11| where Mr. Zamora writes, again, thistime to
12| and its partner from doing test blasting on the 3.9 12| Mr. Steve Chapman. It isdated September 17th,
13| prevented it from gathering valuable scientific 13| 2003, and there is areference to the final
14| datathat it could use for the purpose of 14| agreement for the JRP. Mr. Zamora states:
15| developing the larger parcel. 15 "The draft agreement states
16 So in doing test blasting on the 16 that the project consists of
17| 3.9, there was a linkage, a clear linkage, between 17 a 120 hectare basalt quarry
18| that and the larger parcel. 18 and associated deepwater
19 And perhaps | could just summarize 19 marine terminal. DFO
20| very quickly the short history of it. We've seen 20 recommends that the 3.9 ha
21| the submission of various blasting plans. We've 21 test quarry associated with
22| seen the repeated requests for further information. 22 this project beincluded in
23| That culminatesin the letter of May 29th of 2003, 23 the scope of the project.
24| which is Exhibit C-129, and that isthe letter in 24 Therationalefor this
25| which Mr. Zamora saysto Mr. Buxton that DFO has 25 recommendation is as follows:
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1 "The 3.9 hatest quarry is 1 Thank you.
2 located within the proposed 2 MR. APPLETON: Those are our
3 120 haquarry. DFO has 3| submissions.
4 determined that the blasting 4 MR. NASH: Those are mine.
5 plan for the 3.9 hatest 5 MR. APPLETON: Okay.
6 quarry, which was submitted 6 PRESIDING ARBITRATOR:
7 to DFO for review, islikely 7| Mr. Appleton.
8 to have aFisheries Act 8| REPLY SUBMISSIONSBY MR. APPLETON:
9 section 32 trigger." 9 MR. APPLETON: Thank you. |
10 So here, in September, it is still 10| didn't want you to think we were finished with you.
11| being maintained, after what we've seen, that there 11| Of course we appreciate your patience with us and
12| is till asection 32 trigger: 12| for giving us the opportunity to be able to address
13 "The environmental effects of 13| some points.
14 the operation of the 3.9 ha 14 | had a particular order that |
15 test quarry are expected to 15| thought would be helpful and | have, in the brief
16 be the same as the 16| break, reorganized my notes by throwing them up in
17 environmental effects of the 17| theair. Sol will do my best, but if thereis--
18 proposed 120 ha quarry." 18] | don't want you to think thisis some masterful
19 So it gets subsumed into the 19| plan to be able to get things organized. Itis
20| environmental assessment of the larger territory. 20| exactly the opposite. It isabit of
21| And we cited this morning some of the further 21| disorganization.
22| correspondence between DFO and the proponent with 22 But there were many points that
23| respect to doing atest blast, and, aswe've said, 23| wereraised and a number of items that merit some
24| Bilcon aways wanted to do atest blast. 24| discussion, and some very good questions that merit
25 And then, finaly, at Exhibit 25| some discussion, aswell.
Page 284 Page 286
1| C-34, whichisthe JRP report, at page 64, here we 1 And of coursel invite you, if you
2| are now years later, five years after the first 2| have some questions, thisis a good opportunity to
3| approval has been given. Inthefirst full 3| be able to raise those, aswell.
4| paragraph on the right-hand column: 4 | think we might first want to
5 "The effects of blasting plan 5| start with the issue of jurisdiction. Can you pass
6 on marine mammals are poorly 6| methat so | can keep track of time?
7 understood. The potential 7 So there was some discussion about
8 impact is difficult to 8| the partnership between Nova Stone and Bilcon. |
9 characterize with a 9| think it would be important that we're able to
10 reasonable degree of 10| discuss that.
11 certainty without the benefit 11 So | think maybe we might put on
12 of atest blast and greater 12| the screen, there is partnerships agreement that is
13 clarity asto the exact 13| intherecord. The witnesses were taken through
14 nature of the planned 14| this partnership agreement.
15 operationa blasting. Very 15 The agreement saysthat it spoke
16 little is known about the 16| from adate; | believe the date is April 24th,
17 deleterious effects of 17] 2002. Could you take usto that part, if you know
18 exposure to noise and marine 18| where that is?
19 mammals.” 19 MR. DICKSON-SMITH: Sorry,
20 So there is this continuous effect 20| Mr. Appleton, isthis confidential ?
21| of the origina prevention of Bilcon being able to 21 MR. APPLETON: Itis, but | think
22| conduct atest blast going right through the piece 22| that we might be in the position to waive this
23| dl the way to the end of the JRP report. 23| confidentiality by now, this particular.
24 And those are my submissions, 24 MR. PULKOWSKI: Thisversionis
25| unless you have any further questions. 25| not confidential.
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1 MR. APPLETON: Thisisthe 1| protection, to protect awide and broad range of
2| non-confidential version. We tried to make this as 2| investments, actually highly influenced by the case
3| easy as we can, because | would like to make sure 3| law of the US-Iran Claims Tribunal, which was
4| those people who are watching at home are able to 4| occurring in avery significant way just before the
5| be able to see transparency in action, and we think 5| NAFTA was coming through, and so alot of those
6| that is very important here. 6| ideas were brought in to bear when they were
7 And so if welook here, you can 7| drafting and negotiating the NAFTA itself.
8| seethat it says Bilcon and NSE formed a 8 Soitisclear that we have a
9| partnership on April 24, 2002. If you look -- so 9| partnership in April 2002. The permit is,
10| it isvery clear that thereis a partnership. The 10| therefore, held in for the benefit of the
11| partnership was formed and it has a name and style, 11| partnership. We see that there is money that comes
12| Global Quarry Products. 12| in, and what isthe role of Nova Stone isto be
13 So thereis an agreement. There 13| ableto deal with this permit. That isitsjob.
14| isan agreement that is addressed. It takes some 14| Itisnot atransfer. It isacommingling.
15| time sometimes for some of the other formalities to 15 And this definition in Article
16| come. A partnership iswell known to be an issue; 16| 1139 makes clear that it applies to a person who --
17| welook at conduct. We look at what the people do. 17| sorry, | should be more precise. If you could put
18 So we havethis. It was made 18] 1139 up, the definition of investor, that an
19| under the local Nova Scotia Partnership Act. This 19| investor isaparty or state enterprise thereof, or
20| isall on the record. 20| anationa or enterprise of such party, and here
21 When you have a partnership, the 21| are the key words, "that seeks to make, is making
22| assets of the partners are commingled. That isthe 22| or has made an investment".
23| fundamental nature of partnership. 23 So, in fact, whether you're
24 And then NAFTA itself says 24| seeking to make or whether you have already made,
25| something about partners. It says partners and 25| it makes little difference, in this case actualy,
Page 288 Page 290
1| joint venturers are enterprises, and that is 1| they will have made the investment at the time
2| covered in Article 201 of the NAFTA, which defines 2| before the acts come together, but whether you just
3| enterprise. 3| intend to make or whether you are making.
4 So just to explain thisfor a 4 Sothisisall clear. Now, let's
5| moment, NAFTA Article 1139 sets out the definitions 5| look at the issue about the end of the partnership.
6| for NAFTA Chapter 11. It sometimes refersyou to 6| Canada admits that there is an intimate link
7| another definition in the treaty, and so it says, 7| between the smaller and the larger quarries. The
8| with respect to this chapter, that you look at 8| trigger on the 3.9 hectare quarry under section 32
9| Article 201, which isthe genera definition of 9| led to atrigger for the new larger quarry. This
10| "enterprise”. 10| isall acontinuing act.
11 So 1139 sends you to 201, and 201 11 | am going to talk about
12| says: 12| continuing acts alittle bit later, but it is
13 "Enterprise means any entity 13| important that we see the interrelationship. One
14 constituted or organized 14| fed into another. They are all related.
15 under applicable law, whether 15 And so it isone inextricable
16 or not for profit, and 16| link, and we know that the purpose for this quarry,
17 whether privately-owned or 17| thiswas not a quarry that Mr. Clayton or the
18 governmentally-owned, 18| Clayton family came to Nova Scotia to be able to
19 including any corporation, 19| deal with the existing brownfield site. Therewas
20 trust, partnership, sole 20| an exigting facility there, but they cameto do
21 proprietorship, joint venture 21| something more because of the quality of the
22 or other association." 22| mineral deposit that was there.
23 It is an exceptionally broad and 23 So they wanted to do thisto have
24| encompassing type of idea, because the idea of the 24| atest, to have the information, to be able to
25| NAFTA isto be able to give this type of 25| understand how to deal with the operation. What
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1| would be the best way to go? What types of issues 1| state responsibility, but yet could carry out some
2| would you want to mitigate? 2| function.
3 These are experienced people, as 3 In this context, though, we know
4| we heard from Mr. Clayton. Mr. Clayton had 4| that there are specific functions by the Joint
5| mentioned to you about other operations that they 5| Review Panel, and these functions are actually very
6| have in New Jersey in the Pine Barrens. | think 6| much in the flavour of governmental types of
7| that iswhat they were called, another UNESCO site, 7| functions. These are why we believe that these are
8| again, with quarries and mines, because UNESCO 8| actually issues covered by ILC Article 4.
9| biosphere sites are large areas that respect these 9 Now, it is dangerous, whenever we
10| type of activities. Itis part of the activities 10| want to talk about the ILC articles on state
11| that are respected in a UNESCO hiosphere, and that 11| responsibility, to have members of the ILC that
12| isimportant to understand. 12| you're appearing before, but | will take a stab at
13 It is not that they are excluded. 13] this, trying to hope that | understand. And | have
14| It is part of the protected heritage that fitsinto 14| been taken to task in the past by the specia
15| a biosphere. 15| rapporteur, James Crawford, who says | sort of
16 So the effects of not blasting on 16| understand, so | am going to do my best. He says
17| the 3.9 hectare quarry resonated throughout this 17| that alot.
18| decision to scope. Thetrigger under DFO, and 18] --- Laughter
19| thereby the 152 hectare quarry, was the basis upon 19 MR. APPLETON: In this situation,
20| which this 152 hectare project was referred to the 20| the reason why we have a governmental organ is that
21| JRP. We seethisall interconnected and see that 21|itisanintegral part of the governmental process,
22| ishow it all comes together. 22| aprocess where decisions are made by a Minister,
23 Now, | would like to be ableto 23| but where arecommendation by the JRP or by the
24| talk about the JRP, but | am missing my note -- oh, 24| panel is arequirement for that to be made.
25| thank you very much -- on the JRP. Thank you. 25 And look at the powers.
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1 So, oh, | see someone has 1| Mr. Spelliscy took usto paragraph 715 of the
2| summarized it. Thank you. So we have a couple of 2| investor's memorial, and then to section 35 of the
3| points about the Joint Review Panel. 3| CEAA Act. We saw that the panel has powers of
4 First, | would like to talk about 4| subpoena. It isnot that they use the power of
5| anti-American bias. Canada has not provided either 5| subpoena. It helps us to understand the rule and
6| affidavit testimony or any witness who was actually 6| the function of that body within the structure of
7| involved as an official in the actual JRP process, 7| the state to understand its role.
8| apart from Mr. Chapman, who testified that his 8 Private individuals do not have
9| involvement ended with the terms of reference and 9| the power to compel personsto attend. Those are
10| that he was not involved in advising the JRP during 10| the powers of astate. Those are the powers of
11| the process. 11| quasi-judicial or police powers. They are not the
12 We have had no opportunity to hear 12| private powers that you would expect a private
13| from any Canadian official who was involved in the 13| company to have.
14| actual JRP proceeding or developing the JRP record 14 And so these are the types of
15| or the JRP report. We find that all very 15| emoluments of power, the types of issues we would
16| troubling. 16| expect to see from some entity that is an organ of
17 With respect to the issue of state 17| the state and why we would say thisis not a
18] responsibility in the JRP, Arbitrator McRae had 18| delegated power. They didn't delegate to them the
19| made some very good points about the problems that 19| powersto deal with this. They granted them the
20| can ensue if you have a situation where you have a 20| powers in the function that they have because they
21| structure or an entity that isn't, in essence, 21| are part of the state. They are part of the
22| subject to review or to the connections of 22| executive branch of the state. Itisnot
23| international law that you could create. In 23| legidativeand it isnot really judicial.
24| Canada, sometimes we call them off-balance sheet 24 So it is an executive power, but
25| entities, boards and commissions that wouldn't have 25| how, in light of these powers, could the JRP be
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1| considered private? Thisisagovernmental 1| something else at some other time and maybe they
2| process, agovernmental role, and the Federal Court 2| can go -- in fact, very often the parties have
3| would not be able to have jurisdiction in Canadato 3| expressed different positions, depending on the
4| be able to review something that is not a part of 4| case, that could be contrary. They don't express
5| Canada. And yet the Federal Court, and we put it 5| that to you either. They just say whereit lines
6| in the materials, has found jurisdiction and has 6| up and they don't disclose the rest.
7| treated this under the rubric of a Federal Court 7 So the parties can deal with items
8| tribunal and agency, | believe is the expression 8| by way of agreements. They know how to do
9| that they use. 9| agreements. They have made agreements. So if they

10 So we think thisis pretty clear, 10| make an agreement, we can see how that is and we
11| and we thought it would be important to focus for 11| can adjust it, but what isimportant hereis that

12| the time before the Tribunal on these relevant 12| Article 1131 of the NAFTA, which has two aspects,
13| issues, which iswhy we discussed particularly ILC 13| it saysthat we look at the NAFTA and we look at
14| Article 4, and also ILC Article 11, which we also 14| international law, and they both have to be ableto
15| think isrelevant. 15| have a function.

16 And it would betroubling if 16 And the rules of international law

17| entities with this type of power to compel 17| are important. Similarly, the rules of

18| attendance, to have coercive force, were to be able 18] international law not only are brought in through

19] to be outside of the rule or outside of the scope 19| Article 1131, but they are also bought in by

20| for international law, that somehow you could 20| Article 31(3)(c) of the Vienna Convention, which is
21| privatize this coercive power of the state. 21| important, and | simply point out, because of my

22 | would find that very troubling 22| love of Article 31(3)(c), that there are

23| generally. And so that, to me, iswhat Article 4 23| international human rights treaties that have been
24| of the ILC articlesisreally about, to capture 24| adopted by the three NAFTA parties that would be
25| that type of function. 25| relevant to take into account here.

Page 296 Page 298
1 | just have to say that | am just 1 I made reference to the
2| troubled by the -- separate topic now. | am 2| international covenant in --
3| troubled by the interpretation that Canada has 3 PRESIDING ARBITRATOR: 31(3)(c) is
4| given to Article 31(3)(A) of the Vienna Convention. 4| avery, very dangerous lover.
5| My colleagues don't want me to go there, because 5| --- Laughter
6| they are worried | won't have enough time, but | 6 MR. APPLETON: You are absolutely
7| find if the idea of there being this concept of 7| right, and | have seen from decisions how that
8| subsequent agreement, there must be some certainty. 8| could be, and from writing, | understand.
9| There must be some length of time. There needs to 9 And | hope you come to the panel

10| be a structure to deal with that. 10| that we're going to have at the American Society of
11 If different litigation positions 11| International Law at the next annual meeting on

12| taken in different court cases could belined up a 12| thistopic. We might even use your title now.

13] little bit like going to a slot machine, and if you 13 But the fact of the matter isit

14| have a cherry on one side, and maybe the next spin 14| integrates and harmonizes the law to stop

15| you get another cherry and the third time you get a 15| fragmentation, and that is the principle that we're
16| cherry, that doesn't mean you win. You have to 16| looking at. But to have an interpretation that

17| have them all together at the same time and in the 17| would make one part inutile is what we want to

18| same place, and then you can take note of this. 18| avoid, and that would be the risk and that is what
19 That's what the Vienna Convention 19| we are significantly concerned about.

20| says. That iswhat treaty practiceisabout. You 20 With respect to the meaning of

21| take note of that. It doesn't meanthat itis 21| Article 1105, Canada put up an UNCTAD report. |
22| binding. It means that you can take into 22| believe | was actually a special advisor to this

23| consideration what it means. 23| UNCTAD report that they put up about fair and

24 And thereisalot of thiswhere 24| equitable treatment. Our words were very

25| that you see, you know, somebody refersto 25| particular. We said in the opening that there were
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1| more than 1,000 treaties that had the substantive 1| who wereretired as experts to this panel,
2| wording of fair and equitable treatment that we're 2| Mr. Connelly, for example.
3| using here, or actually of the international law 3 So there are people here who are
4| standard with fair and equitable treatment and full 4| retired. They could give thistype of testimony,
5| protection and security. 5| but they didn't bring them. There's something that
6 Substantively that iswhat is 6| you can infer from the lack of that. There's
7| there, not all 2,870-some-odd treaties. I'm the 7| something we can infer from the lack of all of this
8| editor of Westlaw'sinternational investment 8| information.
9| treaty service, so | have a pretty good idea of 9 Investors and investments would
10| what isin these treaties. 10| expect transparency. They would expect fairness.
11 But there is consistent, ongoing 11| They would expect to know of items that would
12| understanding. Itisused alotin this 12| fundamentally affect their rights. The WTO has
13| formulation. It must have some meaning, and there 13| called thislegal security, that you know your
14| ismeaning that is here. And so wethink that is 14| position vis-&vis others. It isafundamental due
15| important and we don't want to have that lost. 15| process and fairness norm.
16 Thereis aso the reference to 16 It is absent here, and the science
17| municipal law. It isvery common for international 17| isabsent. And | point out to you that Exhibit
18] tribunals of varioustypes to haveto look at 18| R-220, which we can put up, is the reference guide
19| questions of municipal law. That isafunction 19| for Canadian Environmental Assessment Act. Itis
20| regularly that international tribunals do, and they 20| entitled "Determining whether a project islikely
21| look to see whether the municipal law is consistent 21| to cause significant adverse environmental
22| with obligations of international law. 22| effects.”
23 Sometimes states will plead that 23 And thisiswhat the document
24| municipal law isthe reason why they didn't do 24| dtates. It says:
25| something that there was a requirement that they 25 "The central test in the Act
Page 300 Page 302
1| wereto do in international law, and we know that 1 iswhether aproject is
2| isnot agood defence. But that isjust afunction 2 likely to cause significant
3| that international tribunals have. 3 adverse environmental
4 It is not something that you 4 effects. Thisdetermination
5| should shy away from. Itisjust part of the job 5 isan objective test from a
6| that comes withiit. 6 legal standpoint, which means
7 In this case, we're actually 7 that all decisions, whether
8| pleased that rule of law is the fundamental 8 or not projects are likely to
9| cornerstone of international law and a fundamental 9 cause adverse environmental
10| cornerstone of Canadian law. That should make it 10 effects, must be supported by
11| easier, but it doesn't mean we're asking this 11 findings based on the
12| tribunal to be an appellate court, and we're not 12 reguirements set out in the
13| asking this tribunal to substitute in the place of 13 Act.”
14| ajudicial review. 14 | am going to turn, finally, to --
15 There are different obligations. 15| you can draw an adverse inference. Y ou can draw an
16| They have different functions. There are different 16| adverseinference. It iswithin your abilitiesto
17| remedies. That iswhat we're looking for. 17| deal with that. We have already pointed out
18 | would like to respond to two 18| documents in the record that we've been able to
19| more points. | think first, whereisthe 19| obtain that came to us that were not produced by
20| science? My colleague, Mr. Nash, had referred to 20| Canada. There's been ahistory of that in this
21| thisbefore. Where are the scientists? Where are 21| case, and you can draw an adverse inference from
22| the people that could tell usin this case? Surely 22| thefailure to have this production. And we think
23| thereis aduty of evenhandedness on the 23| that isimportant here.
24| government. Surely they have the information. 24 | would like to turn, though, to
25| They control the people. They brought people here 25| the questions raised by Professor Schwartz with my
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1| final minutes. 1| bifurcated. Damages are for another time.
2 Oh, sorry, first | would like to 2 There must be damage and there
3| say that Canada said they could scopein even if 3| must be proof of damage if there's going to be an
4| they had no trigger. And thisis contrary to what 4| award of costs, if there's going to be an award of
5| the court said in Red Hill. | really would like to 5| damages, if there's going to be an award at all.
6| make sure we underscore that. | was going to give 6| In fact, in this case there may very well be moral
7| you another quote in Red Hill, but | won't be able 7| damages, too, from what we heard in this hearing.
8| to dothat. Perhaps| can add that in the 8 All of these issues are issues
9| transcript so it isin the record, and we can 9| that would be addressed at that time, but it is
10| annotate to the point | wanted you to know. But 10| just not the right time to be able to go and do
11| Red Hill isvery clear that is not acceptable. 11| that now.
12 So the last point is Professor 12 So | probably have used up my
13| Schwartz' question. 'Y ou asked about socio-economic 13| time. | want to thank you al for your
14| effects. Socio-economic factors must be measurable 14| consideration, and unless you have other questions,
15| and mitigatable. That wasreally what | took from 15| | am sureit is Canada's turn.
16| the testimony and the expert reports that we heard. 16| QUESTIONS BY THE TRIBUNAL.:
17 It is something that we can tell 17 PRESIDING ARBITRATOR: A question.
18| and know. That isnot what we ended up seeing in 18 PROFESSOR SCHWARTZ: Perhaps|
19| thiscase. Socio-economic effects on the community 19| didn't frame the question clearly enough. My
20| have to be related to and derivative from 20| question wasn't about socio-economic in general
21| environmental effects. 21| versus core values. My question was that the joint
22 These can be considered, but they 22| panel talks about relative distribution of benefits
23| have to be evidence of some type of measurable 23| and burdens vis-a-vis the local level, regional
24| effect, not simply assertions of values and 24| |level, and the investor.
25| beliefs. Otherwise, we can have al types of 25 Thereis evidence, and you have
Page 304 Page 306
1| discrimination that we're not allowed to have. And 1| aluded to it again, about the atmosphere at the
2| evidence-based determinations of costs to the 2| hearing. | was wondering what the position of the
3| community, that isfine, but that is not what was 3| investor was, at |east seeking clarification of the
4| going on with this concept of community core 4| position of the investor, on whether that relative
5| values. 5| burdens and benefits analysis that we ask how much
6 And soitisfineto 6| goes to the community, how much of the benefit goes
7| differentiate. If your question is, Can you 7| to the international investor, whether
8| differentiate with an investor? The answer of 8| substantively that is part of your complaint about
9| courseis, yes, but it has to be evenhanded. It 9| the Joint Review Panel deliberations and whether it
10| hasto berelated to the task at hand. It hasto 10| raises 1102 or 1103 issues from the point of view
11| follow those very same values and approaches that 11| of theinvestor.
12| we have been asking about throughout this entire 12 MR. APPLETON: All right. The
13| hearing. 13| difficulty that one has generaly isthat we
14 And that iswhat was missing in 14| understand that there is an interrelationship here.
15] this case, and that led to tremendous negative 15| The JRPis not meeting in isolation. They are
16| effects, and that is why we're seeking the 16| meeting together in a place, and thereisan
17| assistance of the Tribunal to be able to find a 17| endemic ongoing set of issues that are about
18| remedy. 18| anti-Americanism, Y ankee, go home. Thereisa
19 Finally, | point out to the other 19| whole spirit and approach. They are focussed on
20| question Professor Schwartz had that of course the 20| these questions. They are focussing on the NAFTA
21| issue of damagesis bifurcated, and so Canada had 21| issue.
22| raised an issue about why there hasn't been proof 22 That's not an environmental effect
23| of damage with respect to one of the issues, that 23| that isin any of the various environmental
24| there shouldn't be a merits finding in the absence 24| assessments that | have seen.
25| of damage. That is because damages have been 25 So when they look at these issues,
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1| they arenot inisolation. They didn't look at 1| today, and a so there was some reference to
2| thisissue of burdens and benefitsinisolation 2| testimony in those slides.
3| from those questions, but with that. In other 3 Due to time, Mr. Spelliscy
4| words, itistainted. The whole issue istainted 4| couldn't get to every single one of their slides
5| because of these other inappropriate 5| and we're mindful of that, and that iswhy we
6| determinations. 6| didn't hand it out immediately. We arein your
7 And without having the members of 7| hands. We can take our package of slides home with
8| the Panel with us, without having someone who was 8| usand pull out those which were not directly
9| actually there, without having that information, we 9| referenced by Mr. Spelliscy, and then provide them
10| don't actually know more than what we see. But it 10| to my friends and to yourself later on, or we can
11| isquite likely that, in general, it may befine, 11| hand them up now, but | just wanted to get that
12| but in this particular case it is probably not. 12| issue clarified.
13 In this particular case, where we 13 PRESIDING ARBITRATOR: Let meask
14| see the percolation of these discriminatory 14| Mr. Appleton if he agreed to us getting the
15| considerations and the irrelevant considerations 15| complete set of dlides, or whether the --
16| and the deviation from the terms of reference that 16 My micison. Okay. Whether you
17| they were supposed to follow, these are the 17| would agree for us getting the complete pack of
18| problematic issues. 18] dlides, even though Mr. Spelliscy didn't get to
19 | am hoping that this sort of 19| discuss afew of them, or whether they should be
20| captures the type of issues that you wanted to 20| kind of taken out, redacted. That's the word.
21| addressin your question. If not, | can sit down 21 MR. APPLETON: Mr. President, we
22| and think about it again, but | am sure that Canada 22| areinyour hands. Whatever you would like to have
23| would like to get on and have their comments. 23| we are prepared to deal with. On the assumption
24 But does that sort of express 24| they were the slides that were brought here and
25| where our position is on thisissue? 25| thereis not going to be something new, and | am
Page 308 Page 310
1 PROFESSOR SCHWARTZ: Yes. Thank 1| surethat is exactly -- that is not a problem. We
2| you very much. 2| would have no objection to whatever the Tribunal
3 PRESIDING ARBITRATOR: Okay. 3| would like to have in any way.
4| Thank you. Mr. Appleton. Mr. Nash, you wanted -- 4 PRESIDING ARBITRATOR: | think the
5 MR. NASH: Just at the very end. 5| Tribunal, even after two weeks of hearing, is still
6 PRESIDING ARBITRATOR: Oh, at the 6| very curious -- sorry, the Tribunal, even after two
7| very end, okay. Just averbal thanks. | mean, the 7| weeks of hearing, is still curious to see whatever
8| same thing that, Mr. Little, you have done at the 8| you put before us. So we get the slides.
9| outset of the afternoon. 9 MR. LITTLE: Wewill hand them up
10 MR. APPLETON: Yes. 10| to Mr. Pulkowski, then, right now.
11 PRESIDING ARBITRATOR: So Mr. Nash 11 PRESIDING ARBITRATOR: Yes. Sowe
12| would like to say words of thanks at the end of 12| have a break --
13| thisexercise. | think we don't have a problem 13 MR. APPLETON: Wewould likea
14| with that. | am going to read out my own thanksto 14| copy aswell, of course.
15| everybody, so that means that this brings to an end 15 PRESIDING ARBITRATOR: Of course,
16| the rebuttal. 16| you are going to get a copy.
17 MR. APPLETON: Yes. 17 MR. LITTLE: Absolutely.
18 PRESIDING ARBITRATOR: You said by 18 PRESIDING ARBITRATOR: | think
19| the end, you mean later on? 19| that let's say if we start at 4:45 sharp, that will
20 MR. NASH: Exactly. 20| be... we would be very grateful for that.
21 MR. APPLETON: Yes, at the very 21| --- Recess at 4:27 p.m.
22| end. 22| --- Upon resuming at 4:43 p.m.
23 MR. LITTLE: | havejust one point 23 PRESIDING ARBITRATOR: Welcome
24| of procedure. Canada prepared a set of dides 24| back.
25| providing an overview of all of its submissions 25 MR. DOUGLAS: Thank you.
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1 PRESIDING ARBITRATOR: 1 Now, schedule A establishesthe
2| Mr. Douglas. 2| date of this document. And schedule A isat
3| REPLY SUBMISSIONSBY MR. DOUGLAS: 3| claimants' Exhibit 5.
4 MR. DOUGLAS: We have a couple of 4 Now you will seethereit is dated
5| mattersin sur-rebuttal and then my friend 5| March 28th, 2002, but that the signature on the
6| Mr. Spelliscy will make some comments as well. 6| back isin fact May 2nd, 2002.
7 Thisisthe point of the 7 It was, | will just wait for that.
8| partnership between, or so-called partnership 8 Thisis the document that was
9| between Nova Stone and Bilcon, the claimants took 9| taken, that Mr. Clayton was taken to in testimony
10| you to C-22 as evidence that the claimant formed a 10| and it was based on this document that he said that
11| partnership on April 24th, 2002. 11| the partnership, at thistime, was still in
12 That is up on the screen there 12| formation.
13| under paragraph 1. Forming a partnership does not 13 Moreover, there is no further
14| mean signing a partnership agreement. Mr. Appleton 14| document on the record establishing arelationship
15| argues that when the partnership was formed there 15| between Bilcon and Nova Stone. Clause 3 of this
16| was an automatic commingling of assets. 16| document, clause 3(c) of this document, if you
17 In other words, he argues that on 17| recall, discusses the intention of Nova Stoneto
18| April 24th, 2002 Bilcon took on the benefits and 18] transfer its permit to the partnership. This never
19| liabilities of the 3.9 hectare quarry permit. 19| happened.
20 Well, let'stake alook at the 20 And it is Canada's submission that
21| partnership registration document of April 24th, 21| the mere intention to transfer apermit to a
22| 2002. It isrespondent Exhibit 291. And you will 22| partnership is not enough to establish alegally
23| seethere is aregistration of abusiness name, 23| significant connection between Bilcon and the
24| thereis ageneral description of the business 24| permit pursuant to article 1101 of the NAFTA.
25| activities, and if you flip through the document, 25 Those are my comments, and | will
Page 312 Page 314
1| you will see the names Bilcon of Nova Scotia, and 1| passit off to Mr. Spelliscy.
2| you will see Nova Stone Exporters. 2 PRESIDING ARBITRATOR: Thank you.
3 Thisis not a partnership 3 MR. DOUGLAS: Y ou're welcome.
4| agreement. 4| REPLY SUBMISSIONSBY MR. SPELLISCY:
5 Thereisno discussion in this 5 PRESIDING ARBITRATOR:
6| document of the commingling of any assets. 6| Mr. Spelliscy. Aslong asyou don't take us to
7 Now, let's go back and take alook 7| blasting, it's okay.
8| at claimants Exhibit 22 for amoment. Y ou will 8| --- Laughter
9| see under paragraph C -- I'm sorry, thisisalot 9 MR. SPELLISCY: Oh...
10| of flipping back through, apologies for that. 10 | just have two brief pointsto
11 Under paragraph C, thereisa 11| make. One, | just want to, | don't even want to
12| reference to schedule A which is aletter of 12| respond, but there was an assertion again about
13| intent. However, claimants' Exhibit 22 does not 13| document production, an insinuation that Canada has
14| attach schedule A.  There is a document missing 14| withheld documents or withheld evidence in this
15] to this document. And we're going to get to that 15| case. We definitively reject this assertion. The
16| in just one moment. But before we do, if | could 16| arguments are in our counter-memorial and we reject
17| just go down to paragraph 3 of this document. 17| it and | don't want to mention it further.
18 You will seethat it states that 18 What | do really want to come to
19| Bilcon and Nova Stone shall enter into aformal 19| isthe conversation that happened at the end which
20| partnership agreement that incorporates the terms 20| was about values and beliefs and their role in the
21| of the letter of intent. 21| context of environmental assessment in Canada, this
22 This document is not evidence of a 22| was an exchange between Mr. Appleton and Professor
23| partnership agreement. If anything, this document 23| Schwartz, | think, at the end.
24| isevidence that aformal partnership agreement had 24 And there has been this assertion
25| not yet been entered into, as of the date. 25| that somehow consideration of values and beliefs in
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1| environmental assessment is inappropriate because 1| through Nova Scotia.
2| they can't be measured or they're not mitigable. 2 And what it's talking about here
3 What | think it isuseful to turn 3| we have valued ecosystem components. "Vaued
4| to hereis one of the foundational documentsin 4| ecosystem components” is actually language that is
5| environmental assessment; not just in Canada, but 5| used in the Nova Scotia statute.
6| in fact respected around the world and it is 6 What do these authorsin the
7| referred to in paragraph 77 of Mr. Connelly's 7| seminal work say about valued ecosystem
8| report. A paragraph that in fact the claimants 8| components? It says:
9| expert Mr. Rankin took us to and described the 9 "Each of the environmental
10| report as excellent. 10 attributes or components
11 Itisan older document. Itisa 11 identified asaresult of a
12| report that was prepared by Beanlands and Duinker. 12 social scoping exerciseis
13| Itisat R-21, if wecan just pull it up. If we 13 referred to asavalued
14| can go to the relevant page, please. 14 ecosystem component. These
15 It talksin the context of 15 may be determined on the
16| environmental assessment and again thisis one of 16 basis of perceived public
17| the seminal works, early seminal works on 17 concerns related to social,
18| environmental assessment about social importance. 18 cultural, economic or
19| And it reads: 19 aesthetic values. They may
20 "Any consideration of the 20 also reflect the scientific
21 significance of environmental 21 concerns of the professional
22 effects must acknowledge that 22 community as expressed
23 environmental impact isan 23 through social scoping
24 inherently anthropocentric 24 procedures (i.e., public
25 concept. It iscentered on 25 hearings, questionnaires,
Page 316 Page 318
1 the effects of human 1 interviews, workshops, media
2 activities and ultimately 2 reports, et cetera).”
3 involves avalue judgment by 3 We would submit to you that
4 society of the significance 4| environmental assessment in Canada does consider
5 or importance of these 5| values and beliefs, and that it is appropriately
6 effects. 6| so.
7 "Such judgments, often based 7 And unless there are any other
8 on socia and economic 8| questions, those are my submissions.
9 criteria, reflect the 9 PRESIDING ARBITRATOR: Thank you
10 political reality of impact 10| very much. Any further statement on the part of
11 assessment in which 11| Canada?
12 significance istrandated 12 MR. LITTLE: No further statement.
13 into public acceptability and 13| We just want to repeat our thank yousto everyone
14 desirability.” 14| for hosting, running, administering and presiding
15 This, again, is one of the 15| over the hearing. It has been a pleasure.
16| foundational documents of what EA is about. 16 PRESIDING ARBITRATOR: Thank you,
17 And in his comments, my colleague 17| Mr. Little. And 1 think Mr. Nash wantsto do
18| Mr. Appleton referred specifically again and tried 18| something similar.
19] tolink it back, the whole idea back to the 19 MR. NASH: | would like to reflect
20| specific language in CEAA about environmental 20| Mr. Little's comments and thank everybody. We're
21| effects leading up to socioeconomic effects. 21| coming to the end of our epic experience here, our
22 In our opening presentation we 22| shared experience together, and we're al in this
23| explained that while that is how socioeconomic 23| room, participants, together.
24| effects are brought in through CEAA, is not the 24 First I would like to thank
25| case through Nova Scotia. It is not the case 25| Mr. Pulkowski for everything he has done to make
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1| this go smoothly; his colleague, Ms. Claussen; our 1| and indulgence in bearing with us for longer hours
2| excellent court reporter, who has been getting the 2| thanisusual.
3| product out to uslate at night, and has been very, 3 The staff of the Arbitration Place
4| very helpful. 4| has been very helpful through the past two weeks,

5 All of the technical people here 5| responding to smaller and larger requests. |

6| at Arbitration Place, the whole group. 6| remember | asked for the possibility of some warm

7 Of course Mr. Appleton's excellent 7| food on the first day, and since then, we have been

8| team has been of enormous assistance to me. 8| fetched with chili and all kind of soups --

9 And our experts on both sides -- 9| --- Laughter
10| Mr. Estrin, Mr. Connelly, Mr. Smith, and Professor 10 ARBITRATOR: --sol amsurel
11| Rankin. 11| gained a couple of pounds, which is probably not --
12 And of course | would liketo 12| people say, endurance like that, | lost four kilos.
13| congratulate Canada on their very polished and 13| So my wife will say, What were you complaining
14| excellent presentation, the quality of their 14| about?
15| advocacy. It has been a pleasure dealing with them 15| --- Laughter
16| throughout this hearing. 16 PRESIDING ARBITRATOR: And let me
17 And then finally, | would liketo 17| also thank the sound and media engineers, that is
18| thank Members of the Panel, Mr. President, Members 18| Mike Dawson, Steve Thom, and Mike Bailey, who have
19| of the Panel for being extremely patient and 19| soreliably provided and operated the technology in
20| attentive and diligent and obviously engaged with 20| the hearing room. Thanks to everybody. We will do
21| the whole process. It's been aterrific pleasure 21| our best to provide you with an award as quickly as
22| appearing before you. | appreciateit. Thank you. 22| possible and have good flights home, and bye-bye.
23 PRESIDING ARBITRATOR: Thank you, 23 MR. APPLETON: Thank you very
24| Mr. Nash. 24| much.
25 It's going to be a bit repetitive 25 MR. LITTLE: Thank you.

Page 320 Page 322
1| now. 1| --- Whereupon the hearing concluded at 4:56 p.m.
2| --- Laughter 2
3 PRESIDING ARBITRATOR: | think | 3
4| can really agree with you. | think that the 4
5| Tribunal really feels that the parties have been -- 5
6| have really made, the performance was excellent. 6
7| The quality of the arguments was excellent. And 7
8| the parties were disciplined and | think you were 8
9| as cooperative as the adversarial nature of the 9

10| process which, of course, is awaysthere, allows. 10
11 So you have done agood job and | 11
12| think you have facilitated the work of the Tribunal 12
13| substantially. 13
14 But let me just also thank the 14
15| persons responsible for the smooth running of this 15
16| exercise. 16
17 First thereisalady back at The 17
18| Hague, Willemijn van Banning. Maybe some of you 18
19| know her. Sheisthe case manager of thisfile at 19
20| the PCA and she has organized much of the logistics 20
21| of this hearing, and put together the Tribunal's 21
22| electronic hearing bundles. So our thanks. | 22
23| think everybody's thanks going to her. 23
24 Then our court reporter, Teresa, 24
25| Ms. Forbes. We are grateful for your flexibility 25
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