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1 Toronto, Ontario 1| goes by of about one hour. Yes, isthat... Okay.

2| --- Upon commencing on Tuesday, October 22, 2013 2 So the other things | have, the

3| a9:41am. 3| exclusion of fact witnessesis clear by now. We

4 MR. PULKOWSKI: Just abrief 4| have gotten the assurances, the signed statements

5| reminder before we get started regarding the 5| of the witnesses.

6| microphones. Y ou will see now a demonstration that 6 L et me maybe ask now for lead

7| wasn't possible to do completely in the other room. 7| counsel to very briefly present their teams. So

8| Right now the lights are red, meaning that 8| let mefirst start with the PCA team. My nameis

9| microphoneis off. | seethe Tribuna microphones 9| Bruno Simma. There is Professor Bryan Schwartz
10| aredl onright now. Soif you want to turn this 10| from Winnipeg. Thereis Professor Donald McRae
11| one off, this one is green now, meaning that you 11| from Ottawa.
12| are connected. 12 Then we have two people, two PCA
13 PRESIDING ARBITRATOR: Okay. Can 13| employees, Dirk, who is known already familiar to
14| we start? All right. | think we are ready to 14| most of us, and then there is Kathleen Claussen,
15| start. So good morning, everybody. Good morning, 15| who isthe young lady right in the back of the
16| ladies and gentlemen, and welcome. 16| room. Your nameis Teresa Forbes.
17 | open the hearing on the 17 And maybe if you could, claimant,
18] jurisdiction and liability in the case of Bilcon of 18] could you just very briefly introduce your people.
19| Delaware et a versus the Government of Canada. 19 MR. APPLETON: Good morning,
20 ThereisaGerman saying, | don't 20| Mr. President. | am Barry Appleton. | am hereon
21| know how your German is, 'Gut Ding braucht Well', 21| behalf of the claimant. | would like to introduce
22| which means a good thing takes a while to become 22| our team today, but first | would like to be able
23| good and solid, and | think this has certainly been 23| to say hello to al of the people on the Internet
24| the case here. 24| who will be watching this hearing and being able to
25 But | think you are all relieved 25| participate in the transparent process. The
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1| and, in a sense, probably happy that we have now 1| claimant in this matter, the investors, Bilcon et

2| reached a stage of the hearing. 2| a, they have al been strongly in favour of

3 Actualy, thisis ahearing, as 3| transparent, open hearings, and we thank the

4| you will see, which isbeing streamlined live, 4| Members of the Tribunal, the Government of Canada,

5| streamed live on the PCA website. 5| the very fine people at Arbitration Place to be

6 We have had a short discussion 6| able to put this together. We just wanted to put

7| with some of you at 9:00 on afew items, and | 7| that formally on the record to begin.

8| think | don't have to go into details here. It had 8 With respect to our delegation

9| to do with the confidentiality that has to be 9| here today, we're going to introduce the counsel
10| assured on the part of the witnesses, that they are 10| who we would expect to participate in this hearing,
11| not going to listen to or watch parts of the 11| and also the client representative and one advisor
12| proceedings which are -- before they have done 12| to this delegation.
13| their or suffered through their examinations. 13 So in addition to myself, thereis
14 | think transcripts will be ready 14| Mr. Gregory Nash. | will ask each person to stand
15| in arough format very soon after the hearing, and 15| aswe go through. Frank Borowicz, Q.C., Kyle
16| around 9:00 p.m. the final transcript will be 16| Dickson-Smith, Dr. Alan Alexandroff. Weaso are
17| available electronically, and | have heard in the 17| joined by Professor Robert Howse from the New Y ork
18| morning we are going to get the printed-out 18| University faculty of law who is here as an advisor
19| transcript. 19| and expert on public international law during these
20 The hearing will be based on a six 20| hearings.
21| working hours a day, more or less three plus three, 21 And we also have a party
22| coffee break at a convenient time more or lessin 22| representative, one of the claimantsin factina
23| themiddle. So you canindicate if that isagood 23| personal capacity, Mr. Bill Clayton Jr. here at the
24| timein your presentations; alunch break which 24| back.
25| will -- the precise timing will be decided astime 25 Y ou will be hearing from
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1| Mr. Clayton, | believe, later today in terms of 1| Good morning. Thank you very much. | will begin
2| witness examination. 2| by briefly taking the Tribunal through our
3 | would like to thank the court 3| understanding of the governing legal principlesin
4| reporter in advance. We hope to not put you 4| this dispute.
5| through too much of a difficult pace over the next 5 | do not propose in the opening
6| few days, and we thank everyone for bringing this 6| statement to address the legal questions before you
7| hearing on today. Thank you. 7| in detail, as this has been covered in the briefs.

8 PRESIDING ARBITRATOR: Thank you, 8| I will provide an overview of the main legal
9| Mr. Appleton. For the respondent, Mr. Little? 9| principles which constitutes the legal framework
10 MR. LITTLE: Good morning, Judge 10| for your consideration in this case.
11| Simma, Professor Schwartz, Professor McRae, Dirk, 11 When | finish, my colleague, Greg
12| and good morning, Kathleen. 12| Nash, will address some factual issues, which we
13 | am Scott Little. 1 am the lead 13| believe will assist the Tribunal during the witness
14| counsel for the Government of Canada, and today I'm 14| examination phase of this hearing.
15| companied by Mr. Shane Spelliscy, Jean-Francois 15 At the outset, it is helpful to
16| Hebert, Stephen Kurelek, counsel Adam Douglasin 16| consider the fundamental interpretive approach that
17| the third row, Reuben East, very capable legal 17] the NAFTA mandates. Slide 1, which will appear on
18| paralegals Cheryl Fabian-Bernard and Elizabeth 18] the screens before you, sets out the text of NAFTA
19| Hrubesz. 19| article 1131(1). Thismandatesthat inits
20 We have Chris Reynolds, who is 20| interpretation of the NAFTA, that the Tribunal
21| part of our technical support team, and then we 21| shall decide theissuesin dispute in accordance
22| have our two experts, Lawrence Smith and Robert 22| with the NAFTA agreement and with applicable rules
23| Connelly. Inthe very back, the gentleman is David 23| of international law.
24| Bartol. Heis counsel for the Government of Nova 24 In thisregard, the NAFTA actually
25| Scotia 25| prescribes how it isto be interpreted. Slide 2

Page 9 Page 11
1 Then finaly, beside Mr. Bartol we 1| sets out the objectives of the NAFTA, which appear
2| have Jasmine Rokolj from DFAIT. Thank you. 2| at paragraph 1 of NAFTA article 102. Thisdirects
3 PRESIDING ARBITRATOR: Thank you. 3| the Tribunal to interpret the NAFTA in a manner
4| Thank you very much, Mr. Little. 4| consistent with specific objectives contained in
5 So the program of today is going 5| that article and in accordance with three
6| to be we are going to have the opening statements 6| principles and rules of the NAFTA; namely, national
7| of around 90 minutes each, and followed by 7| treatment, most-favored nation treatments and
8| examination of witnesses. And, yes, | think that 8| transparency. Each of these principles and rules
9| isall | need to say at the moment. So | give the 9| isat issuein this arbitration.

10| floor to representative claimant, Mr. Appleton, for 10 The NAFTA's principles of

11| his opening statement. | hope | haven't forgotten 11| most-favored nation treatment and national

12| anything. 12| treatment require that Bilcon be treated no less

13 MR. APPLETON: These don't bend. 13| favorably than others seeking similar licensing

14| You're on. 14| permissions.

15 PRESIDING ARBITRATOR: | think we 15 The NAFTA principle of

16| weretold they are al individual microphones, so 16| transparency requires an open process that enables
17| itisof no-- if oneisleft on, it doesn't 17| aforeign investor to be aware of its actual status

18| matter; right? That is how | understood it, but | 18| and rightsin relation to others. All of these

19| gladly will turn.... 19| principles need to be understood in relation to

20 MR. APPLETON: Right. You can 20| others. They need to be understood in relation to
21| hear me? 21| the broad context of North American democratic and
22 PRESIDING ARBITRATOR: Well, we 22| constitutional values and the common adoption

23| can hear you. 23| amongst the three NAFTA members of conventions
24| OPENING STATEMENT BY MR. APPLETON: 24| protecting the rule of law, due process and

25 MR. APPLETON: Yes, excellent. 25| internationa civil, economic, environmental and
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1| human rights. 1| for similar regulatory permissions.
2 Within this interpretive context 2 This was the same approach taken
3| wewould like to turn to national treatments. In 3| by the NAFTA Tribunal in Grand River and the
4| addition to being a principle and rule of the NAFTA 4| approach taken in Occidental Petroleum.
5| set out in NAFTA article 102, national treatment is 5 Inthis NAFTA claim, all of those
6| an obligation that is set out in seven different 6| who, like Bilcon, sought regulatory permission from
7| chapters of the NAFTA. 7| governments are in like circumstances. Thisisthe
8 The terms "national treatment” 8| class of investments whose treatment needs to be
9| "most-favored nation treatment”, and "fair and 9| considered.
10| equitable treatment" are not specifically defined 10 Now, of course the determination
11| inthe NAFTA, but they have been usedin an 11| of likenessis not a mechanical exercise. The
12| undefined fashion in more than 1,000 bilateral 12| GATT, and then later the WTO, frequently have been
13| investment treaties. 13| asked to consider thisvery question. Asthe GATT
14 So the NAFTA, like these many 14| has recognized, judgment needs to be applied in
15| other agreements, chose to rely on the living 15| this determination, and the interpretation and
16| meaning of these well-known international law 16| application of the test of likeness must further
17| terms, a meaning that comes from alarge number of 17| the objectives of equality of competitive
18| international tribunal decisions and from customary 18| opportunity. In other wordsthe analysisis, in
19| international law. 19| substance, amatter of functional common sense.
20 The meaning of national treatments 20 NAFTA Article 1102 requiresthe
21| must accordingly be based on the ordinary meaning 21| Tribunal to consider treatment after like
22| of thewordsin their context and in light of the 22| circumstances. The interpretive task for the
23| NAFTA's abjects and purposes asthe NAFTA -- sorry, 23| Tribunal therefore begins with the text of NAFTA
24| asthe NAFTA itself and the Vienna Convention 24| Article 1102, but it is not completed until NAFTA
25| mandates. 25| Article 1102 is examined in the context of the
Page 13 Page 15
1 NAFTA Article 1102(1), which 1| NAFTA asawhole.
2| enshrines national treatments, is set out on slide 2 The context objectives of the
3| 3, which appears on the monitors before you. 3| NAFTA make clear that NAFTA Article 1102 requires
4 NAFTA Article 1102 hastwo simple 4| the NAFTA partiesto provide equality of
5| criteriac Aretheir investors or investments of 5| competitive opportunities.
6| those investorsin like circumstances? Two, is 6 The notion of equality of
7| there treatment less favorable provided to them? 7| competitive opportunities allows for different
8 That isall that Bilcon hasto 8| treatment that is not less favorable treatment. It
9| show to validate its claim. 9| allows aregulatory process to produce different
10 With regard to the first 10| outcomes, as long as the process demonstrably
11| requirement of likeness, NAFTA Article 1102 only 11| treats the parties with evenhandedness to ensure
12| requires investmentsto be in like circumstances. 12] al investments are granted equal opportunities.
13| It does not require them to be in identical 13| To be even-handed, treatment need not be identical .
14| circumstances. 14 Where there is different treatment
15 The comparison between 15] of likes, the burden is on Canadato show that the
16| circumstances of foreign and domestic investments 16| different treatment is not less favorable. Canada
17| only needsto be like, and there can be many 17| simply cannot meet that burden.
18] differences in circumstances, but once the 18 The Government of the United
19| threshold of likenessis met, a comparison of 19| States America stated in its 1128 submission that
20| treatment follows. 20| national treatment requires proof of
21 What is clear isthat likeness 21| nationality-based discrimination. Thisissimply
22| needs to be considered in the circumstances, and 22| not arequirement of aviolation of national
23| where a question of likeness arisesin the context 23| treatment.
24| of government regulations, likeness requires the 24 Thetext of NAFTA Article 1102
25| Tribunal to consider all of those who are competing 25| makes clear that thereis arequirement to
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1| demonstrate a divergence of nationality between the 1| applicability of the rule of law.
2| more favorably treated investment and the 2 Looking at the obligation of full
3| claimants, but there is no requirement to prove 3| protection of security, thisis a specific element
4| intent of nationality-based discrimination. 4| of the international law standard. Inits modern
5| National treatment can be easily violated when 5| expression, this obligation requires governments to
6| thereis a presence of nationality-based 6| provide a stable, legal and business environment to
7| discrimination, but it is simply not required. 7| foreign investors, and full protection and security
8 Now, | would liketo turn to slide 8| itself includes protection of the rule of law and
9| 5, which appears on the monitors before you. This 9| of fundamental fairness obligations within the
10| sets out the text of Chapter 11's most-favored 10| international law standard.
11| nation treatment obligation. 11 Theinternational law standard
12 Thetext of thisobligationis 12| also includes other obligations. It ensures that
13| very similar to the text of the national treatment 13| regulatory processis free from nationality-based
14| obligation in Chapter 11, but the focus here on the 14| discrimination. This protection against
15| likeness comparator is not a better-treated local 15| discrimination is an essential part of the NAFTA
16| person, but a better-treated non-local, either an 16| Article 1105 international law standard, and it
17| investment or investor of an investment from 17| itself is reflected in numerous international human
18| another NAFTA party or from anon-NAFTA party 18] rights agreements, such as the International
19| state. 19| Covenant on Civil and Palitical Rightsthat have
20 In this arbitration, the Tribunal 20| been ratified by each of the three NAFTA parties.
21| will see that treatment has been provided to others 21 Protection -- well, with respect
22| in like circumstances with Bilcon from non-NAFTA 22| to the protection against arbitrariness, the state
23| party states, aswell asfrom other NAFTA party 23| breaches its customary international law
24| gtates. In such circumstances, thereisaclear 24| obligations when it acts on prejudice or preference
25| most-favored nation treatment violation. 25| rather than on reason or on facts.
Page 17 Page 19
1 | would like to turn to the 1 Arbitrariness also occurs when
2| international standard of treatment. That is 2| discretionary decisions by governments are based on
3| Article 1105. Thisrequires Canadato accord the 3| irrelevant considerations and when relevant
4| international law standard of treatment to 4| considerations are ignored.
5| investments of investors of the NAFTA parties. 5 The long-standing international
6 Thetext of thisobligation is set 6| customary law protection against the abuse of
7| out on slide 6, which will appear -- it does appear 7| rights applies in the context of abuses of
8| on the monitors before you. Paragraph 1 of NAFTA 8| administrative authority.
9| Article 1105 provides that the international law 9 Slide 7 on the monitors before you
10| standard of treatment includes the provision of 10| give examination of three basic forms of abuse of
11| fair and equitable treatment and full protection 11 rights. Where the state hinders an investor in the
12| and security. These international law obligations 12| enjoyment of rights; where there is afictitious
13| are well established and are well known. 13| exercise of aright; or where thereis an abuse of
14 Good faith isanintegral part of 14| discretion in the exercise of agovernmental power.
15| the fair and equitable treatment standard. Many 15 A government cannot exercise its
16| NAFTA and non-NAFTA awards recognize the duty to 16| power to abuse aforeign investor by capriciously
17| act in good faith is adistinct international 17| exercising discretionary rights. In the words of
18| obligation within the international law standard. 18| Judge Charles Brower, heightens abuses of
19 An example might be alack of 19| administrative decision making, violate the fair
20| candour concerning the policy basis for government 20| and equitable treatment standard, as do
21| decisions. Thisfundamental obligation of good 21| unreasonable regulatory burdens, artificial delays,
22| faith needs to be considered in the context of the 22| unduly extensive information requests, and
23| highly developed legal and regulatory framework in 23| deliberate cost-raising tactics.
24| North Americawhere citizens have basic 24 The duty of transparency is aso
25| expectations of fairness, transparency and the 25| clearly contained in the NAFTA. It compels
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1| openness and clarity of ahost state's legal regime 1| Convention on the law of treaties, and other rules
2| and procedures. 2| of international law which have been adopted by the
3 The need for transparency isa 3| parties pursuant to article 31(1)(c) of the Vienna
4| necessary aspect of both good faith and due process 4| Convention.
5| rights. Each of these aspects of the international 5 Now, since afinding of the breach
6| law standard is central to this arbitration. 6| of the NAFTA requires a careful review of the
7 Now, in the context of each of 7| facts, we will now ask Mr. Nash to address the
8| these three NAFTA obligations, Articles 1102, 1103 8| Tribunal on factual issueswhich arisein this
9| and 1105, it is clear that the NAFTA parties did 9| claim. Mr. Nash.

10| not need to define the key termsin the NAFTA, such 10| OPENING STATEMENT BY MR. NASH:

11| as most-favored nation treatment, national 11 MR. NASH: Thank you,

12| treatment and the international law standard of 12| Mr. Appleton. Mr. President, Members of the

13| treatment, not because they did not know what these 13| Tribunal, I will be referring to documents that

14| obligations meant, but precisely because they did. 14| have been introduced into evidence.

15 They wanted to ensure that the 15 MR. APPLETON: Excuse me,

16| protections to investors from an evolving 16| Mr. Nash, I'm sorry. | omitted something. Would
17| international law meaning of these termswould 17| you explain to the Tribunal about the... or | will

18] continue to be applied in the way that harmonizes 18| explain?

19| al of the law. 19 MR. NASH: You are about to get a

20 The Vienna Convention tells us to 20| hinder of documents which include dlides for all of
21| ook at the context of the NAFTA asawhole since, 21| the dlides that Mr. Appleton has referred to and

22| for example, the most-favored nation treatment 22| will include slides over the course that | will be

23| obligation in Chapter 11 only appliesto treaties 23| referring to.

24| which cameinto force after the NAFTA. 24 PRESIDING ARBITRATOR: Could you
25 The use of common terms was 25| put the microphone a bit closer to you?

Page 21 Page 23
1| clearly meant to incorporate an international law 1 MR. NASH: How isthat? Isthat
2| key into the NAFTA by incorporating an 2| better?
3| international common law through the meaning of 3 PRESIDING ARBITRATOR: Canyou
4| these key terms. 4| moveit alittle?

5 The NAFTA was drafted to ensure a 5 MR. APPLETON: It doesn't move.

6| holistic view of the law that would embrace 6 MR. NASH: It moves, but it goes

7| international public law and international economic 7| down.

8| law, aswell. 8 PRESIDING ARBITRATOR: Wéll, as

9 Slide 9 on your monitor sets out 9| close as possible.
10| Article 31(3) of the Vienna Convention. Such an 10 MR. NASH: Mr. President, Members
11| understanding is also consistent within the meaning 11| of the Tribunal, the story of the Bilcon Quarry is
12| of Article 31(3)(c) of the Vienna Convention, which 12| astory of systemic lack of good faith by
13| not only allows, but mandates the Tribunal in its 13| government. It isastory of the politicization of
14| interpretation to take into account al of the 14| aregulatory process that was intended and that
15| relevant rules of international law which have been 15| Bilcon was entitled to expect to be administered
16| applicable to the parties. 16| fairly, objectively and honestly.
17 Thisruleis enhanced by asimilar 17 It isastory of arbitrary and
18] instruction in NAFTA Article 1131 that the 18| capricious government measures that resulted in
19| governing law includes international law. 19| officials withholding information, manipulating and
20 Inour closing, | will returnin 20| misrepresenting the truth and turning a blind eye
21| some detail to the proper application of the 21| to what was really going on.
22| international law standard and the requirement of 22 It isastory of agovernment
23| proper reliance on the rules of international law, 23| apparatus doing what its officials knew was wrong.
24| including those in the International Law Commission 24| Whether the officials involved were good servants
25| articles on state responsibility, the Vienna 25| of their political masters and whether their
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1| directions were express or implied, thereis no 1| private projects and was uniquely qualified to help

2| justifiable excuse for abuse of authority and 2| Bilcon develop the Whites Point quarry.

3| breach of public trust. 3 The Nova Scotia minister of

4 No delegated authority, no matter 4| economic development at the time was the Honourable

5| how discretionary, is unfettered. 1t must always 5| Gordon Balser, who was also the member of the

6| be exercised in good faith, fairly, and on the 6| legidative assembly for the Digby area where the

7| basis of relevant considerations and for the 7| quarry was located.

8| purpose for which it was intended. 8 Mr. Buxton had over 15 meetings

9 The Bilcon story beginsin 2001 9| with Mr. Balser, who assured him that Nova Scotia
10| when Bilcon was approached by Nova Stone to invest 10| wanted Bilcon to develop the quarry, and spoke of
11| in aquarry Nova Stone had in Nova Scotia. The 11| the positive impact it would have on creating jobs
12| quarry became known as the Bilcon Quarry at Whites 12| and stimulating investment in the area.
13| Point. Bilcon isafamily-owned company started by 13 Minister Balser invited Bill
14| Bill Clayton Sr. It isnow operated by histhree 14| Clayton Jr. and his father to meet with him in Nova
15| sons. 15| Scotia, and they did, and were personally assured
16 The Clayton family has been in the 16| by Minister Balser that Nova Scotia had afriendly
17| concrete business for over 50 years. Their 17| business environment, supportive of foreign
18| corporate headquarters are in New Jersey, and they 18] investment and that he was personally committed to
19| have operations in over 25 locations across the 19| doing everything in his power to bring jobs into
20| United States. 20| the area.
21 The Clayton family companies 21 Encouraged by Minister Balser,
22| employ over 750 people and have won many awards for 22| Bilcon sent its geologist, John Lizak, who will be
23| community service, leadership and philanthropy. 23| awitness today, to evaluate and inspect the quarry
24 When Nova Stone approached the 24| site.
25| Claytons, they were already familiar with Nova 25 Senior government officials

Page 25 Page 27

1| Scotia because they had been purchasing rock from 1| provided Mr. Lizak with much information about

2| the quarry in New Brunswick on the other side of 2| quarry development in Nova Scotia, and also

3| the Bay of Fundy. Therock from that quarry was 3| provided a personal two-day helicopter tour of the

4| shipped through the Bay of Fundy to their 4| area.

5| facilitiesin New Y ork. 5 Among the materials the officials

6 The quarry at Whites Point also 6| gave Mr. Lizak were copies of published policies

7| had extremely high rock that was suitable for 7| which were expressly focussed on international

8| export by ship to New Jersey and New Y ork. 8| investments in marine quarries.

9 The key factor in the Clayton's 9 One of the government's published
10| decision to invest in Nova Scotiawas the 10| policies which senior Nova Scotia officials gave to
11| government's policy to actively encourage investors 11| Mr. Lizak was entitled "Industrial Mineralsin Nova
12| to come to Nova Scotiato develop quarries. Nova 12| Scotia'. It highlighted the historic importance of
13| Scotia had published many documents designed to 13| exporting rock from Nova Scotia quarries dating
14| attract investors specifically to develop mines and 14| back to the 1800s and promised a bright future of
15| quarries. 15| continued governmental and social commitment to
16 Nova Scotia has historically been 16| "ensuring along and prosperous future for this
17| aresource extraction province, and governments of 17] vital industry."
18] all political stripes have long considered quarry 18 Bilcon believed what it wastold
19| development to be important to the Nova Scotia 19| by Nova Scotia government and decided to commit to
20| economy. 20| the quarry. They engaged John Wall, an experienced
21 Bilcon's representative in Nova 21| quarry manager, to move to Nova Scotia and to work
22| Scotiawas Paul Buxton, who was a professional 22| with Mr. Buxton to establish the quarry.
23| engineer who lived and practiced his professionin 23 The quarry was expected to provide
24| Nova Scotiafor over 40 years. Mr. Buxton was 24| Bilcon with a secured supply of the highest quality
25| known for his successful management of public and 25| aggregate available in close proximity to the east
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1| coast of the United States for 50 years. 1 PRESIDING ARBITRATOR: | think
2 The quarry was located at Whites 2| probably the best thing would be --
3| Point on Digby Neck, aremote rural peninsula of 3 MR. NASH: Wewill start at the
4| southwest Nova Scotia. "The Neck", asitis 4| beginning at a point where we have the technology
5| called, is divided by a mountain of basalt rock 5| working. What we will do iswe will wait until the
6| which makes the area particularly suited for 6| video is properly ready to go, and | will continue
7| gathering aggregate. 7| on with my presentation.
8 The quarry site was on the western 8 PRESIDING ARBITRATOR: Inthe
9| slope of the basalt rock mountain facing the Bay of 9| meantime.
10| Fundy. Theland has been clearcut logged. No one 10 MR. NASH: Yes.
11| lived in the shoreline, which is littered with 11 PRESIDING ARBITRATOR: That'sa
12| trash and abandoned refuse from fishing boats. 12| good idea.
13 The few homesin the areaare on 13 MR. NASH: That iswhat | will do.
14| the other side of the mountain from which the 14 PRESIDING ARBITRATOR: At some
15| quarry site could not be seen. The landscape of 15| other point?
16| Whites Point is bleak. The one road that runs 16 MR. NASH: Yes.
17| along the Digby Neck was built from rock taken from 17 PRESIDING ARBITRATOR: Yes.
18| the gravel pit on this property that had been 18 MR. NASH: | would liketo turnto
19| operated on the quarry site, and today Whites Point 19| the actua application for the quarry in 2002.
20| is till designated as a quarry site on the Nova 20 Bilcon's pending partner, Nova
21| Scotia geological maps. 21| Stone, applied to the Nova Scotia department of
22 The Bay of Fundy isamajor 22| environment and labour, commonly called NSDEL, for
23| international shipping lane. Directly across from 23| approval to operate a small ten-acre quarry at
24| the Bay of Fundy from Whites Point isthe Irving 24| Whites Point.
25| Qil refinery, from which large tankers ship 25 In Nova Scotia, quarries under
Page 29 Page 31
1| thousands of barrels of ail through the Bay of 1| 4 hectares, which is approximately 10 acres, were
2| Fundy each year, and further up the Bay of Fundy is 2| exempt from any kind of environmental assessment.
3| the Hantsport Marine Terminal from which for 3 The purpose of the small quarry
4| decades gypsum rock was shipped to the United 4| wasto do test blasting in anticipation of
5| Statesin large ships. 5| developing alarger 152 hectare quarry on the same
6 | would now invite the Tribunal to 6| site.
7| watch avideo referenced in Mr. Buxton's 7 In March of 2002, Robert Balcom,
8| supplementary witness statement. 8| the NSDEL engineer who reviewed the application for
9 It will be coming momentarily. It 9| the small quarry, recommended approval of that
10| isonitsway. 10| 10-acre quarry.
11| --- Video played at 10:16 a.m. 11 The NSDEL district manager, Bob
12 MR. APPLETON: Whereisthe sound? 12| Petrie, was the official responsible for the
13 MR. NASH: We have some technical 13| approval of the application for the quarry.
14| difficulties with the sound, so what | will dois 14| Mr. Balcom and Mr. Brad Langille, the NSDEL
15| continue on. 15| inspector for the quarry, worked under Mr. Petrie.
16 PRESIDING ARBITRATOR: Weare 16 In early April of 2002,
17| waiting for the tone. 17| Mr. Langille sent a copy of the application for the
18] --- Video played 10:17 am. 18| 10-acre quarry to Jerry Conway, and Jerry Conway
19 PRESIDING ARBITRATOR: Excuse me. 19| was the marine mammal expert and coordinator at
20| Are we supposed to listen to understand what... 20| DFO.
21 MR. NASH: You're not ableto 21 In a conversation with Mr. Conway,
22| hear? Okay. 22| Mr. Langille confirmed that the 10-acre quarry was
23| --- Video being played. 23| exempt from any environmental assessment in Nova
24 MR. NASH: What we will doiswe 24| Scotia, because the quarry was smaller than
25| will wait until we have the proper feed for that. 25| 4 hectares. Shortly thereafter, however, another
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1| NSDEL officia advised that 10 acres was actually 1 (DFO), Maritimes Aquatic
2| dlightly more than 4 hectares and that arevised 2 Species at Risk Office and
3| application would befiled for a 3.9 hectare 3 written acceptance of the
4| quarry, which we will call during the course of 4 report shall be received from
5| this proceeding the 3.9-hectare quarry. 5 DFO and forwarded to the
6 A few weeks later, Mr. Brian 6 Department before blasting
7| Jollymore, still in April of 2002, a habitat 7 commences.”
8| assessment biologist with the DFO, wrote to Mr. 8 I will just repeat that:
9| Petrie, who is at the province, by email and 9 "... written acceptance of
10| advised him that Mr. Conway, the marine mammal 10 the report shall be received
11| expert, was concerned about the possible effects of 11 from DFO and forwarded to the
12| blasting at the 3.9 hectare quarry on marine 12 Department before blasting
13| mammals. 13 commences."
14 Mr. Jollymore asked Mr. Petrie to 14 Condition 10(i) effectively
15| address that concern by adding two conditions to 15| operated as a federal veto over the proponent's
16| his provincial approval of the permit for the 3.9 16| ahility to exerciseitsrights under the provincial
17| hectare quarry. Mr. Petrie complied. 17| approval, which the Nova Scotia legislature had
18 Those two conditions were 18] plainly intended to be exempt from these kinds of
19| conditions 10(h) and (i). Condition 10(h) required 19| onerous conditions.
20| asfollows: 20 The Tribunal will appreciate how
21 "Blasting shall be conducted 21| difficult it isto prove anegative. Moreover, in
22 in accordance with the 22| the same email, which asked Mr. Petrie to include
23 Department of Fisheries and 23| conditions 10(h) and (i), Mr. Jollymore a so
24 Oceans Guiddlines for the Use 24| clearly confirmed the following, and | quote:
25 of ExplosivesIn or Near 25 "A quarry of this size will
Page 33 Page 35
1 Canadian Fisheries Waters." 1 not trigger the need for an
2 Those guidelines had been authored 2 environmental assessment
3| by -- co-authored by a person named Dennis Wright 3 under your legislation..."
41in 1998 just afew years before. 4 |.e., the provincial legidation.
5 That condition was not 5| And with regard to any federal government
6| controversial. Bilcon had always planned to blast 6| involvement, Mr. Jollymore confirmed, "Because they
7| in accordance with the blasting guidelines. So 7| have not yet applied for awharf, we', meaning the
8| achieving the standard under 10(h) was not an 8| DFO, "have no legidlative trigger to request an
9| issue. 9| environmental assessment.”
10 Condition 10(i), however, was on 10 Thus, at the time Mr. Petrie
11| itsface extraordinary. During the course of this 11| imposed conditions 10(h) and (i) at the behest of
12| hearing, the Tribunal will see how condition 10(i) 12| the DFO, officials of both governments knew that
13| wasimproperly used by officials to prevent even 13| neither government had any legal basis whatsoever
14| test blasting on the 3.9 hectare quarry site. 14| to conduct any kind of environmental assessment of
15 Condition 10(i) required: 15| the 3.9 hectare quarry.
16 "A report shall be completed 16 With regard to conditions 10(h)
17 by the proponent in advance 17| and (i) requiring compliance with the blasting
18 of any blasting activity 18| guidelines, we would ask the Tribunal to keep in
19 verifying the intended charge 19| mind that using the equations in the guidelines
20 size and blast design will 20| generated a blasting setback of approximately
21 not have an adverse effect on 21| 35 metres, precisely 35.6 metres, from the
22 marine mammals in the area. 22| shoreline. In other words, blasting could not
23 Thisreport shall be 23| occur within 35.6 metres of the shoreline.
24 submitted to the Department 24 The corresponding Nova Scotia
25 of Fisheries and Oceans 25| policy provided for a blasting setback of 30
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1| metres. From the beginning, Bilcon's blasting 1 are not to accept areport on
2| plansfor this ordinary, run-of-the-mill 3.9 2 the effects of blasting on
3| hectare quarry, of which many werein the 3 Marine Mammals as per section
4| neighbourhood, were in full compliance with all 4 | of item 10 of the Nova
5| applicable federal and provincia blasting 5 Scotia approval issued April
6| requirements. 6 30th until such time as the
7 By December of 2002, seven months 7 Minister's office has
8| after M. Petrie had issued the blasting approval 8 reviewed the application.”
9| for the 3.9 hectare quarry, Mr. Conway, the DFO 9 "Until such time asthe Minister's
10| marine mammal expert, had concluded that there was, 10| office has reviewed the application”. Thisisan
11| in fact, no concern about blasting. He wrote by 11| ordinary, run of the mill, no environmental
12| email to Jim Ross, the DFO section head of habitat 12| assessment necessary, 3.9 hectare quarry and has
13| management, stating: 13| now gone up to the Minister of Fisheries and Oceans
14 "In respect to the Whites 14| in Ottawa, and no report that would be prepared by
15 Cove blasting, based on the 15| Bilcon is to be accepted until the Minister's
16 information provided and the 16| office has reviewed the application. Itis
17 undertakings that the 17| extraordinary.
18 proponent is prepared to 18 Condition 10(i) of the 3.9 hectare
19 take, | have no concernsin 19| quarry approval then became the hook the two
20 respect to marine mammal 20| governments used to effectively obstruct Bilcon
21 issues in respect to this 21| from conducting even atest blast on the 3.9
22 specific proposal." 22| hectare quarry. Instead of telling Bilcon that
23 Thus, Mr. Conway, whose concern 23| there was in fact no concern about marine mammals,
24| had originally led the insertion of conditions 24| the governments repeatedly used condition 10(i) to
25| 10(h) and (i), by December of 2002 had no concerns 25| throw up bureaucratic obstacles in Bilcon's way.
Page 37 Page 39
1| about the effects of blasting on marine mammals, 1 The Minister referred to in
2| and marine mammals were all that wasin issue with 2| Mr. Surrette's email, who is Robert Thibault, the
3| respect to the insertion of conditions 10(h) and 3| federal Minister of Fisheries and Oceans, he had
41 (i). 4| been appointed to the cabinet in January of 2002.
5 The government officials knowingly 5 Minister Thibault also happened to
6| withheld that information, purposely withheld it, 6| be the federal member of parliament for the Digby
7| and it was critical information, and they kept it 7| Neck area. His constituency assistant was Nadine
8| secret throughout. That was never disclosed to 8| Belliveau. She faxed a copy of the quarry approval
9| Mr. Buxton or to Bill Conway. 9| to give to a DFO official working in Nova Scotia
10 The evidenceis clear that from 10| working under Mr. Ross with a cover note saying:
11| the beginning, raw politics cast a dark shadow over 11 "The Digby municipality faxed
12| the regulatory process. Thistoo was unbeknownst 12 ittome. They are on side
13| to Bilcon, which of course was entitled to expect 13 with the community and are
14| that the process would be immune from political 14 desperately looking for away
15| interference. 15 to dow the process."
16 In an email in June of 2002 to 16 In hindsight, it is now obvious
17| several DFO officials, including Nell 17| that Minister Thibault's involvement was persistent
18| Bellefontaine, who by then was the most senior DFO 18| and pervasive. E-mails between the government
19| official in Atlantic Canada -- he was the Director 19| officialsinvolved are full of directions and
20| Genera for Atlantic Canada-- in an email, the DFO 20| admonishments made on behalf of the Minister. One
21| areadirector Tim Surrette said this about 21| said, and | quote:
22| condition 10(i), and this is within two months of 22 "Any Digby quarry or marine
23| the approval having been issued by Mr. Petrie: 23 related emails or other
24 "I have been advised by the 24 correspondence being sent by
25 Minister's office...that we 25 DFO staff to the local
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1 constituency office should be 1| were imposed, the Minister himself wrote a letter
2 copied so that the Minister 2| to the Dighy Courier newspaper:
3 is simultaneously aware of 3 "DFOwasinvolved in this
4 any developments on this 4 review. Through this process
5 file" [Asread] 5 the province agreed to
6 Another said: 6 includein its approval a
7 "The Minister's officeis 7 condition that requires the
8 concerned about the flow 8 proponent to provide DFO with
9 between region and their 9 ablasting design report in
10 office with respect to Digby 10 advance of any blasting."
11 Quarry... The Minister's 11 And Bruce Hood, the DFO's senior
12 officewould like to be 12| liaison officer on thefile, wrote in his journal:
13 informed of these 13 "Thibault wants process
14 transactions aswell on a 14 dragged out aslong as
15 timely basis." 15 possible."
16 Another one said: 16 One senior DFO official was
17 "The Minister's office has 17| incredulous about the Minister's involvement. She
18 requested that when we are 18| asked:
19 requested to brief or pass 19 "The Minister's officeis
20 information onto his 20 reviewing the application?
21 constituency office 21 Which application? Do we
22 concerning the Digby quarry, 22 know which application they
23 we aso inform the Minister's 23 are talking about?"
24 office concurrently." 24 Thisisin response to
25 Another said: 25| Mr. Surrette's email about condition 10(i)
Page 41 Page 43
1 "I suggest we adopt what 1| requiring approval only after review by the
2 Ottawawants. When we brief 2| Minister's office:
3 the constituency office, we 3 "Do you know which
4 will cc or provide an outline 4 application they are talking
5 of the information conveyed 5 about?"
6 to them to both... They can 6 My question was. "Whereisthe
7 do with it what they will." 7| expertise within DFO to assess whether the proposed
8 When aroutine notice was 8| blasting will affect whales?"
9| published in a newspaper without the Minister's 9 Federal officials also knew that
10| knowledge, Mr. Surrette left no doubt the Minister 10| the federal blasting guidelines were not designed
11| was watching, and | quote: 11| for whales, but were designed mainly for fish.
12 "Thisfileis extremely 12| Mr. Wright, the co-author of the guidelines, wrote
13 important to the Minister, 13| in an email to Jim Ross about this application, the
14 and the Minister may invoke 14| DFO section head of habitat management advising:
15 an inquiry into this matter." 15 "The explosives guidelines
16 The message was clear and 16 are designed chiefly to
17| categorical and clearly received by Ministry 17 protect fish. The easiest
18] officialsif anything related to the Bilcon quarry 18 mitigation is, if whales are
19| was done without the Minister's approval, heads 19 present within visual limits
20| would rall. Indeed one DFO official wroteto 20 (about 1 KM), the blast isto
21| another: 21 be delayed until the whales
22 "Thisissuch apolitically 22 vacate that perimeter.”
23 hot file. | don't want to 23 Astonishingly, this critical
24 make any wrong decisions.” 24| information about DFO's best practice for avoiding
25 After conditions 10(h) and (i) 25| adverse effects on whales, which was simply to
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1| observe if there were whalesin the area prior to 1 The reason for the new 500-metre
2| blasting, was also never disclosed to Bilcon. That 2| setback was now said to be for the protection of
3| too was kept secret. 3| Inner Bay of Fundy salmon, sometimes called |1BoF.
4 Despite Mr. Wright's very clear 4| Tojustify this requirement, the DFO purported to
5| advice on that very same day, Mr. Ross received the 5| have a computer simulation model which Mr. Buxton
6| advice. Hewrote Mr. Ross, nhow writing for DFO, 6| wastold he could review.
7| wrote back to Mr. Petrie at NSDEL in response to 7 Mr. Buxton repeatedly asked DFO
8| the submission of a blasting plan: 8| officials for the data. DFO told him they would
9 "It is our opinion that 9| provideit, but they never did, not to this day.
10 although the plan seemsto be 10 In fact, the DFO knowingly and
11 within the guidelines... 11| purposely withheld it from him for months and
12 there isinsufficient detail 12| months, for critical months during the process.
13 to make an assessment on its 13 In the meantime, Dennis Wright,
14 effects on threatened or 14| the co-author of the blasting guidelines, advised
15 endangered marine mammals 15| Phil Zamora, by then the DFO habitat person dealing
16 that may be present at 16| with the quarry, that the model, which the DFO told
17 various times of the year." 17| Mr. Buxton was relying on to establish the
18 So instead of passing on 18| 500-metre blasting setback from the shoreline, was
19| Mr. Wright, the author of the guideline, his very 19| designed for blasting in water and not for blasting
20| helpful information about when to blast and when 20| onland. It, therefore, did not apply to the
21| not to blast, they asked for more detail about the 21| quarry, for which a setback of about 100 metres
22| plasting. 22| would be sufficient if there were endangered
23 Mr. Ross knew that was untrue; yet 23| speciesin the area.
24| neither he nor anyone else ever corrected the 24 Bilcon would have had no issue
25| statement. Instead of telling Bilcon the truth 25| with a 100-metre setback.
Page 45 Page 47
1| Mr. Ross, after receiving a further very extensive 1 On July 30th, 2003, 15 months
2| blasting plan from Bilcon, wrote again to Mr. 2| after Mr. Petrie had approved the 3.9 hectare
3| Petrie stating: 3| quarry, Mr. Zamora confirmed to Derek McDonald of
4 "Theinformation provided is 4| the Canadian Environmental Assessment Agency, CEAA,
5 inadequate to give DFO-HMD a 5| that the 500-metre setback was not required and
6 sufficient level of 6| that a 100-metre setback would be sufficient.
7 confidence that fish, marine 7 Mr. MacDonald recorded:
8 mammals, and fish habitat 8 "Have received advice from
9 will be adequately protected 9 Dennis Wright that 1-Blast
10 from the effects of blasting 10 model isfor open water, not
11 operations at the Whites Cove 11 explosives used on land.
12 quarry." 12 They should use the table
13 The Tribunal will be reminded that 13 provided in the DFO Explosive
14| condition 10(i) made no reference whatsoever to 14 Guidelines."
15| fish or fish habitat. Conditions 10(h) and (i) 15 | pause to say here Mr. Buxton had
16| were about marine mammals. That is how the federal 16| always used the table in the guidelines from the
17| government got involved. This pivot to fish by Mr. 17| beginning in order to calculate the proper setback
18| Ross came nine days after Mr. Conway, the marine 18| distance from the blast to the shoreline.
19| mammal expert, had advised he had no concerns with 19 If proponent were to modify the
20| respect to marine mammals and with respect to 20| plan, it could be acceptable to DFO and they would
21| Bilcon's blasting plan. 21| bein aposition to enable the provincial approval.
22 Nonetheless, in May of 2003, the 22 On that same day, July 30th, 2003,
23| DFO increased the blasting set back from 23| Mr. Zamora drafted aletter to Mr. Buxton advising
24| 35.6 metres to 500 metres, a half a kilometre away 24| him that the model did not apply to blasting at the
25| from the shoreline. 25| quarry. | say drafted because, as we will cometo
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1| see, the letter wasn't sent at that time: 1| CEAA knew full well, at that point in time during
2 "We have contacted Mr. Wright 2| that mesting, that the 500-metre setback was wrong
3 for advice on the use of the 3| and unnecessary.

4 I-Blast model for your 4 By then, though, not only had the
5 application. Mr. Wright is 5| DFO dready internally revised the blasting setback
6 not comfortable using this 6| from 500 to approximately 100 metres, but
7 model for the blasting plan 7| criticaly it had also confirmed internally that
8 you have proposed. Heis 8| blasting at the Bilcon Quarry would not engage
9 suggesting that you apply the 9| section 32 of the Fisheries Act. | will say more
10 equations used for the 10| about section 32 in afew moments.
11 guidelines. However, because 11 On May 29th, 2003 Mr. Zamora has
12 of the presence of endangered 12| written to Mr. Buxton stating, and | ask the
13 speciesinthe areg, itis 13| Members of the Tribunal to focus on these words,
14 recommended that the setback 14| "DFO has concluded":
15 distance be at least triple 15 "DFO has concluded the
16 that determined by the 16 proposed work islikely to
17 equationsin the guidelines.” 17 cause destruction of fish,
18 Then the email goes on to say 18 contrary to section 32 of the
19| approximately 100 metres. 19 FisheriesAct..."
20 A few dayslater, on August 5th, 20 We will seethat DFO had not
21| 2003, two days before Minister Anderson's referral 21| arrived at any such conclusion. They weretelling
22| of the Bilcon Quarry to areview panel -- you will 22| Mr. Buxton one thing and they were telling each
23| recall that the referral by Minister Anderson to 23| other internally another, and they were telling the
24| the review panel was on August 7th, 2003, which was 24| government of Nova Scotia the same as they were
25| two days after provincial election -- Mr. Zamora 25| telling themselves internally.

Page 49 Page 51
1| wroteto Mr. Hood, the DFO senior liaison officer: 1 Mr. Buxton was being told one
2 "Wefed that we cannot sit 2| thing and, in fact, the truth was to the contrary.

3 for very long on this new 3 By August of 2003, Derek McDonad
4 information..." 4| had written to another CEAA official:
5 The new information being that 5 "In fact DFO has since
6| they have used the wrong model to get to 500 6 revised its blasting
7| metres, the |-Blast model: 7 caculdtions..."
8 "... that the proponent could 8 That is the same blasting
9 use to adjust the Blasting 9| calculation we have been talking about:
10 Plan. Thelast word from 10 "... and has determined that
11 Derek McDonald was that he 11 it does not have a section 32
12 did not see any problems with 12 trigger.”
13 us working with the proponent 13 Instead of telling Bilcon the
14 in tweaking the Blasting 14| truth, the government officials also withheld this
15 Pan." 15| critically important information from Mr. Buxton.
16 But Mr. Zamora did not send the 16 On December 3rd, 2003 -- we are
17| July 30th draft letter to Mr. Buxton. This 17| now 20 months after the approval had been first
18| critical information was a so withheld from Bilcon 18| granted for the 3.9 hectare quarry -- the Nova
19| until November 2004, over 15 months later, after 19| Scotia Minister of Environment and Labour wrote to
20| the JRP, the Joint Review Panel, had been struck. 20| Buxton:
21 At ameeting with NSDEL and CEAA 21 "We understand that Fisheries
22| officias later in August of 2003, when Mr. Buxton 22 and Oceans Canada DFO remains
23| expressed frustration that at another quarry close 23 concerned that blasting at
24| by, Tiverton, blasting was allowed much closer to 24 thislocation may cause
25| the shoreline, he was not told that the DFO and 25 adverse effectsto marine
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1 mammals, as well as 1| their respective enabling legislation. Any form of
2 endangered Inner Bay of Fundy 2| review panel israre. A joint federal-provincial
3 Atlantic salmon.” [As read] 3| review panel israrein the extreme.
4 Thisisayear after Mr. Conway, 4 The constitutional context for a
5| the marine mammal expert, has said, | have no 5| Joint Review Pandl is that the constitution divides
6| concerns about marine mammalsin the proponent's 6| legidative powers between the federal and
7| blasting plan. 7| provincial government. The general effect of this
8 The reason for the deception and 8| division of legislative power is that the federal
9| double dealing and concealing the truth from Bilcon 9| and provincial governments to legislate within the
10| about the blasting setback was that the quarry was 10| respective areas of their jurisdiction.
11| being referred to a JRP, ajoint federa provincial 11 The corollary isthat one leve of
12| environmental assessment by areview panel. 12| government cannot usurp or trench on the
13 Even though it is elementary that 13| legidative authority of another.
14| no notion of fairness could ever justify 14 At theroot of the Canadian
15| withholding such critical information from a 15| Constitution is the bedrock principle that Canada's
16| project proponent, the Tribunal will see that the 16| legal and governmental system is based on therule
17| referral of the quarry to a Joint Review Panel was 17| of law. And in the context of an environmental
18| nothing short of a hypocritical manipulation used 18| assessment, the legislative authority of federal
19| to hijack the regulatory process for political 19| officialsis derived from the CEAA.
20| purposes. And it will become obvious. 20 Under the CEAA, the federal
21 I will turn now to provide a short 21| government can undertake an environmental
22| review of the applicable legidlation. 22| assessment if the proponent of a project is seeking
23 An environmental assessment under 23| an authorization for an activity which is federally
24| CEAA could be conducted at one of three levels. 24| regulated. That'swherethe CEAA clicksin, is
25| The most common level of administrative assessment 25| with respect to federal jurisdiction, projects
Page 53 Page 55
1| iscaled ascreening. A highleve of 1| within federal jurisdiction.
2| administrative assessment is reserved for major 2 In Nova Scotia, an environmental
3| projects, and in arare and extraordinary 3| assessment can be initiated after a proponent
4| circumstances involving mega projects and the 4| registers the project with the department, with the
5| largest and most complex projects, oil sands, major 5| assessment division; after registration.
6| national pipelines, an environmental assessment 6 And part of that registration is
7| could be referred to areview panel. 7| filing registration documents and paying afee. At
8 All three levels of environmental 8| that point in time, the environmental assessment of
9| assessment are part of the planning phase of an 9| aproject clicksin. Until then, thereis no
10| industrial project. Thefinal design of a project 10| trigger.
11| is done after the environmental assessment is 11 In general, when the quarry was
12| completed, and the project is then implemented 12| being considered, industrial activity came -- on
13| through the granting of requisite permits. 13| land came under provincial authority, and
14 Every year the federal government 14| industrial activity that affected rivers and
15| conducts thousands of screenings. From 1995 to 15| oceans, which are habitat for fish and for marine
16| 2003 -- CEAA cameinto effect in 1995 -- to this 16| life, came under federal regulatory authority.
17| point in 2003, in July of 2003, there were 17 Federal government authority to
18| approximately 60,000 environmental assessments 18] regulate the activity is sometimes called a
19| conducted by the federal government. 19| trigger. Itisastatutory trigger which engages
20 Of those, only 11 were referred to 20| the environmental assessment process.
21| aJoint Review Panel or JRP. Eleven out of 60,000 21 The federal government had only
22| went to a JRP. 22| three possible triggers for afederal environmental
23 A JRP requires aformal agreement 23| assessment of a proposed marine terminal. A marine
24| between the federal minister of environment and a 24| terminal standing alone, attached to the land, the
25| provincial environment minister authorized under 25| federal government has three triggers.
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1 One trigger was under the 1 And number two, if after taking
2| Navigable Waters Protection Act, section 5, which 2| into account mitigation measures, the project may
3| required a permit for the construction of amarine 3| cause a significant -- significant adverse
4| terminal. So proponent applies for permission to 4| environmental effect, sometimes called SAEE;
5| build amarine terminal, and that triggers the 5| significant adverse environmental effect.
6| environmental assessment of that marine terminal. 6 The latter was the statutory basis
7 The other two triggers were under 7| used for the referral of the marineterminal to a
8| the Fisheries Act, which in section 32 prohibits 8| review panel. Therule of law required that
9| thekilling of fish, and section 35 prohibits 9| determination to be made fairly and reasonably.
10| activity resulting in the harmful alteration, 10 The CEAA guide for the conduct of
11| disruption or destruction of fish habitat, 11| its officials, called "Responsible Authority's
12| sometimes called aHADD, and you will hear the term 12| Guide", reminds officials that they act, and |
13| HADD used throughout this proceeding. That is 13| quote, "The Act requires’ -- | am at slide 46, page
14| section 35. Fish habitat, section 35; killing 14| 46 of your hard copy materials:
15| fish, section 32. 15 ".... requiresthat
16 There were only two possible 16 mitigation measures be
17| federa triggers for the quarry. Section 35, if 17 developed to address
18] activity on the quarry would result inaHADD, if 18 significant effects. As
19| there was marine life or fish-bearing stream on the 19 well, mitigation measures are
20| quarry, that would engage federa concerns. If 20 considered part of the
21| activity on the quarry would kill fish, then 21 project when determining the
22| section 32 would be engaged. 22 significance of any adverse
23 In the absence -- and, for 23 environmental effects under
24| example, the kind of activity in the quarry that 24 the Act."
25| could potentially kill fish, you have to look at 25 The guide goes on to say, and |
Page 57 Page 59
1| it, would be blasting on the quarry. If thatis 1| quote, page 47:
2| likely to cause destruction of fish, that would 2 "The conclusions of the
3| engage the federal government's environmental 3 screening report and
4| assessment of the quarry, and that is where section 4 comprehensive study report
5| 32 becomes absolutely critical in this case. 5 with respect to the
6 In the absence of either a section 6 significance of the adverse
7| 32 or asection 35 trigger, the federal government 7 environmental effects are
8| had no jurisdictional authority to conduct any kind 8 ‘'objective’ in the sense that
9| of environmental assessment of the quarry. 9 they are based on scientific
10 For the quarry in this case, 10 evidence and analysis and do
11| section 35 did not come into play, because there 11 not stem from the opinion of
12| was no fish habitat on the quarry and, therefore, 12 either the Minister or the
13| the only real potential federal trigger for the 13 RA."
14| quarry was section 32. 14 The RA isthe Responsible
15 Even though the federal government 15| Authority in this context. When we're talking
16| had atrigger for the marine terminal, the CEAA 16| about an RA, that isthe DFO, the Department of
17| provided that an environmental assessment could 17| Fisheries and Oceans.
18| only bereferred to areview panel of that 18 Even if the federal authorities
19| assessment of the terminal on one of two expressly 19| had areasonable and honest basis under the
20| designated bases. Thefirst was, number 1, if 20| Fisheries Act or the Navigable Waters Protection
21| there was public concern about a matter within 21| Act to refer some ocean-related aspect of the
22| federal jurisdiction, like amarineterminal, if 22| project to areview pand, the federal government
23| thereis public concern about the marine terminal, 23| could not include the quarry itself in the scope of
24| that would engage the potential for areferral to a 24| the review to be conducted by the review pandl.
25| panel review. 25 If the proposed activity on the
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1| quarry site did not come under afederal head of 1| aware of the Red Hill case at the very time. They
2| legidative authority, thusiif blasting on land did 2| discussed it in the context of this quarry. The
3| not kill fish in the ocean, it had no jurisdiction 3| referral to a Joint Review Panel was adevice. It
4| over the quarry. 4| was concocted, as Mr. Hood reflected in his
5 The scope of what could lawfully 5| journal, to get the Minister "off the hook".
6| be included in the environmental assessment of the 6 The construction of the pilesfor
7| marine terminal, sometimes referred to as scoping 7| the contemplated docking facility -- and we see it
8| in, could not include any land-based activitiesin 8| on the monitor -- involved no blasting at all,
9| relation to the Bilcon Quarry unless that 9| either on land or in the water.

10| land-based activity triggered the operation of the 10 Although the piles did involve a

11| federa statute. 11| very dlight disruption of 40 square metres -- and
12 For that purpose, the Federal 12| you see on the graphic illustration, you see the

13| Court of Canadain awell-known case called Red 13| amount of habitat that is going to be disturbed, 40
14| Hill affirmed that, "a pretext” of federal 14| square -- the total of all of those supports going

15| authority was not sufficient". The federal 15| down into the ocean would disturb an area of 40
16| authority had to bereal. The Red Hill caseis 16| metres of habitat. And that might have

17| very important in our case, and we will see, 17| legitimately triggered an environmental assessment
18| because it comes up, there were significant 18| under section 35, destroying, harming, altering

19| discussions between federa officials about the Red 19| destroying, disrupting fish habitat.

20| Hill case. 20 The scope of that assessment of

21 The Federal Court quoted from the 21| the marine terminal could not lawfully or logically
22| decision of the Oldman River case where the Supreme 22| extend to the quarry on land itself, which was

23| Court of Canada said simply and clearly: 23| wholly within provincial jurisdiction.

24 "The federal government may 24 Y et as early as February of 2003,

25 not use 'the pretext of some 25| Phil Zamora, the DFO, advised CEAA that it was

Page 61 Page 63
1 narrow ground of federal 1| intending to refer the project to areview panel,

2 jurisdiction to conduct a 2| and the project included both the marine terminal
3 far-ranging inquiry into 3| and the quarry, talking about referring the project
4 matters that are exclusively 4|to areview panel:
5 within provincial 5 "I just received acall from
6 jurisdiction." 6 Phil Zamora, DFO, providing a
7 The Federal Court in Red Hill then 7 heads up that DFO is
8| concluded that the Environment Minister's decision 8 intending to refer this
9| to refer this project was not supported by avalid 9 project to the Minister for a
10| head of power and thus was ultravires. 10 referral to aPanel." [As
11 For the Bilcon Quarry, the only 11 read]
12| land-based activity that might have triggered the 12 And that isin February of 2003,
13| operation of afederal statutory provision was 13| and | think we should keep the time context in
14| blasting, and only blasting on the quarry could 14| mind. April of 2002 we had the approval of 3.9.
15| reasonably be expected to kill fish contrary to 15| September 30th of 2002, Dennis Wright is saying
16| section 32. 16| best mitigation measure to protect whalesisto
17 It was under the pretext of that 17| wait until they're akilometre offshore away from
18] trigger that in May of 2003 the DFO threw up 18] the blasting area, if they'rein the area at all.
19| another roadblock to restrict Bilcon from any 19| We will get to endangered Right whales, which was a
20| blasting at the site, including any test blasting. 20| major concern, which only come to the areain the
21 Ultimately, section 32 would be 21| early summer and they leavein the latefall. So
22| the pretext the DFO used to insinuate itself into a 22| they'renot inthe areaat all, in the region
23| review of and ultimately exercise an effective veto 23| during that period. They go down south.
24| over the operation of the quarry. 24 December 2nd, 2002, Jerry Conway,
25 Senior DFO officials were acutely 25| the marine mammal expert, says, No problem, no
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1| concerns with the marine mammal area with respect 1 trigger for the quarry.
2| to blasting of this proposal. 2 Therefore, limit scope of
3 February of 2003, Phil Zamora, 3 project to terminal."
4| DFO, issaying, Weintend to refer to areview 4 And at page 55, quote:
5| panel. 5 "Don't screw up on scopeto
6 And the evidence, when we follow 6 please province - we will end
7| from there, shows that at the time of the referral 7 up in court... What does the
8| to the review panel, DFO officials knew, they knew, 8 Minister want? We should
9| that they did not have atrigger for the quarry and 9 talk to Minister's staff.
10| that there was no proper basis for scoping the 10 Every time we scope broadly
11| quarry into any federal assessment. And they knew 11 to accommodate someone else
12| it at the time of thereferral. And we will come 12 we get screwed... We want to
13| back to the 500 metre, the half-kilometre setback, 13 get our Minister off this
14| that by that time they knew was wrong. 14 file"
15 In his notes of telephone 15 "Thisislike Red Hill where
16| conferences with Jim Ross and others from February 16 DFO trigger was section 35
17| through April of 2003, Mr. Hood, the DFQO's senior 17 for realignment of a stream,
18] liaison officer who played acritical rolein this 18 but we scoped in highway too.
19| piece, wrote the following entriesinto his 19 ... Judge ruled we had no
20| journal, and | quote, starting at page 52 of your 20 regulatory authority over the
21| dides: 21 highway and therefore were
22 "...CEAA agency fedsthis 22 abusing the CEAA process."
23 will go to apanel. Minister 23 That was the case in Red Hill.
24 believed to have said public 24| Mr. Estrin, who you will hear from, was counsel in
25 review - meaning 25| Red Hill:
Page 65 Page 67
1 consultations... No DFO 1 "Shouldn't be scoping things
2 trigger... We should scope 2 in to satisfy public or other
3 to terminal - our trigger.” 3 agency pressure.”
4 "We should scope to terminal - our 4 "Public will likely be mad if
5| trigger": 5 DFO doesn't scope in Quarry
6 "Don't need to scope in the 6 because they would be want us
7 quarry. No DFO triggers. If 7 to be assessing it. However,
8 it's scoped in, get into 8 it iseasy to explain why
9 other concerns... Scope to 9 quarry isn't scopedin, i.e.,
10 our triggers - would be wharf 10 we don't have the legal
11 and what they need to do to 11 mandate to scopeitin - no
12 build it. 12 trigger.”
13 "If we include the quarry in 13 Nonethel ess, the deceptive pretext
14 the assessment it implies 14| that was to be used for the referral was that the
15 that we, DFO, are approving 15| DFO had a section 32 trigger for the quarry,
16 the quarry after the 16| because blasting on the quarry site might affect
17 assessment if it went to 17| marine mammals and | BoF salmon.
18 panel. 18 Nova Scotia officials had been
19 "We have NWPA..." 19| hectoring the federal government to scope in the
20 Which is Navigable Waters 20| quarry for their own reasons, and they pressed the
21| Protection Act: 21| DFO and CEAA to engage in a subterfuge because
22 "... FA, Fisheries Act, 22| there was no environmental registration of the
23 section 35, and probably 23| quarry in Nova Scotia.
24 section 32 trigger for the 24 At that point, thereisno
25 marine terminal, but no 25| environmental registration of the quarry that would
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1| lawfully entitleit, the province, to undertake an 1 In the meantime, in that
2| environmental assessment. 2| intervening period, afew days after the May 29th
3 Theregistration of an 3| letter was sent to Mr. Buxton, an NSDEL officia
4| environmental assessment plan was much, much later. 4| circulated an email saying:
5| So the province didn't have any legal entitlement 5 "DFO isdrafting aletter to
6| to go ahead, either, unless the feds scoped in the 6 us regarding their intentions
7| quarry. 7 to goto apandl... but at
8 I will return now to the May 29th, 8 this point everything remains
9| 2003 letter of Mr. Zamorato Mr. Buxton. | am on 9 confidential (the company
10| page 58 of the slide that you are following in the 10 does not even know we are
11| paper copy. 11 planning on going this route
12 DFO has concluded -- and | 12 yet).
13| reinforced that before. They have concluded, they 13 Over the next few weeks, Derek
14| say: 14| McDonald exchanged emails with Steve Chapman,
15 "... the proposed work is 15| another CEAA official, expressing discomfort with
16 likely to cause destruction 16| the approach being taken.
17 of fish, contrary to section 17 Remember CEAA is an independent
18 32 of the Fisheries Act..." 18| agency. Atleastit saysthat itis:
19 That istheir basis for scoping in 19 "The proponent is, to my
20| the quarry, but five days later, on June 4th, 2003, 20 knowledge, unaware of DFO's
21| the DFO wrote to NSDEL : 21 desireto refer. | till
22 "Dueto the need for a 22 feel that a comp study, with
23 Navigable Waters Protection 23 an appropriate scope and
24 Act, Section 5(1) approval, 24 public participation plan,
25 the terminal portion of the 25 would be the correct path -
Page 69 Page 71
1 project will require an 1 and | have said thisto Phil
2 environmental assessment 2 Zamora. Tome, areferra to
3 pursuant to the CEAA. The 3 facilitate harmonization
4 type of assessment required 4 reflects poorly on both
5 ontheterminal isa 5 governments and is perhaps an
6 comprehensive study." 6 undesirable precedent.”
7 Now, remember there were three 7 Harmonization refers to
8| levels of environmental review, screening, 8| harmonizing the federal and provincial processes,
9| comprehensive study and panel review. 9| having the two go hand in hand as the harmonized
10 At that point, June 4th, 2003, DFO 10| process:
11| iswriting NSDEL saying thereisgoing to be a 11 "Do you think we should try
12| comprehensive study. The quote continues: 12 to buy time until the
13 "DFO is presently reviewing 13 referral ismade? The
14 the proponent's blasting 14 proponent is clearly
15 plan...to determine if 15 frustrated and with good
16 approvals are required under 16 reason, | think. Thingsare
17 the Fisheries Act, section 17 dragging. | find it
18 35(2) or section 32." 18 frustrating myself and it's
19 Five days before, Mr. Zamora has 19 not even my money. Maybe
20| written to Mr. Buxton saying DFO has concluded that 20 CEAA should bite the bullet,
21| the proposed work is likely to cause destruction. 21 recognize the province's
22| Five days later, apparently they're till studying 22 jurisdiction, and chaulk
23| it looking to determine whether the proponent’s 23 (sic) it up asalesson
24| blasting plan, approvals would be required for them 24 learned.”
25| under sections 35(2) or section 32. 25 Steve Chapman replied with a
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1| rebuke: 1 And Bruce Y oung, a senior
2 "... we should communicate 2| official, replied:
3 viatelephone for discussions 3 "Absolutely, headquarters
4 of thisnature. Givemea 4 should now be leading."
5 cal." 5 Mr. Daly from the NSDEL then
6 It is no wonder Mr. Chapman did 6| wrote:
7| not want a paper trail documenting what was 7 "Any word on the revised
8| actually going on. 8 draft letter from DFO? We
9 A flurry of emails between 9 need it soon if we are going
10| officials were then exchanged. Mr. McDonald wrote, 10 to get this show on the road.
11| "My suggestion is’, and | am at page 65: 11 Our communication people are
12 "... to wait until next week. 12 drafting apressrelease as
13 By then, we may have some 13 we speak.
14 further clarity on where the 14 "Our first order of business
15 processis headed and may 15 isto make sure we get the
16 even bein aposition to 16 exchange of letters
17 share that with the 17 completed, press release
18 proponent. instead of 18 approved, and referral letter
19 sitting there awkwardly being 19 to CEAA from DFO before the
20 evasive. | have also learned 20 end of June."
21 that the partnership for 21 And before the end of June 2003
22 sustainable development of 22| becomes critical. The reason for the haste is now
23 Digby Neck and Islandsis 23| evident. Nova Scotia was about to announce a
24 scheduled to meet with 24| provincial election, which was announced on July
25 Minister Thibault next 25| 5th. That was expected to be announced by the end
Page 73 Page 75
1 Thursday - not sure how this 1| of June.
2 could play into timing of an 2 Bruce Hood, the senior liaison
3 announcement. Will he say 3| officer for DFO, wrote to senior DFO officials, and
4 something about it?" 4| thisis extraordinary:
5 Chris Daly, the manager of the 5 "It isadistinct possibility
6| provincial environmental department, quote: 6 that the province of Nova
7 "The end of June should be 7 Scotiawill be announcing an
8 our target for arelease...” 8 election before or on June 30
9 "The end of June should be our 9 and will send out amedia
10| target for arelease": 10 release preceding this,
11 "... but that may not happen 11 indicating that the Whites
12 if our governments decide to 12 Point Project, which isvery
13 hold on to things. Interms 13 contentious, has been
14 of the Minister Thibault's 14 referred to a Panel Review."
15 meeting next week, we all 15 Another officia then confirmed
16 agree that we would 16| the reason, and thisis on page 72:
17 coordinate our communication 17 "The Canadian Environmental
18 on thisissue." 18 Assessment Agency isin the
19 He then concluded: 19 process of negotiating a MOU
20 "I would liketo take a 20 for ajoint
21 little more control on this 21 federal-provincial review
22 file and suggest that project 22 panel process for this
23 assessment lead any 23 project and they cannot
24 discussion related to review 24 complete the process until
25 panel." 25 Minister Thibault has
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1 officialy referred the 1 assessment does not include
2 project to Minister Anderson. 2 both the quarry and the
3 "The province has very 3 terminal .”
4 serious reasons for issuing a 4 In other words, there will be a
5 press release by the end of 5| court challenge by environmental groups. They had
6 this week announcing the 6| already been through thisin Red Hill. They tried
7 joint federal-provincial 7| to scope in something that was provincial. They
8 panel review process. 8| had been knocked down by the courts. It was an
9 "...the project islocated in 9| abuse of their powers under the court, and now
10 our Minister'sriding, as 10| they're going through the same thing.
11 well asin the electoral 11 The following day, June 26th,
12 circumscription of the 12| 2003, Minister Thibault referred the Bilcon Quarry
13 provincial Minister 13| to the federal minister of environment, Minister
14 responsible for making 14| Anderson, for a Joint Review Panel with Nova
15 decisions on this project..." 15| Scotia.
16 And here isthe kicker: 16 Contrary to what was actually
17 "... and the announcement of 17| known by the DFO at the time and contrary to the
18 the joint panel review is of 18| information he received in a memorandum the day
19 the nature to take alot of 19| before, Minister Thibault's |etter to the federal
20 public pressure off the 20| Minister of environment said:
21 Ministers shoulders for the 21 "Dear colleague: Onthe
22 summer months." 22 basis of an analysis of the
23 And | ask the Tribunal to consider 23 information received from the
24| what afair and objective environmental process 24 proponent, DFO has concluded
25| carried out in good faith and with integrity hasto 25 that various components..."
Page 77 Page 79
1| do with taking alot of pressure off the Minister's 1 L ook at that language, "various
2| for the summer months. 2| components', no specificity at all:
3 That same day, June 25th, Minister 3 "... of the proposed project
4| Thibault received an official memorandum stating: 4 will likely require
5 "The province has expressed 5 authorization under
6 concern regarding the extent 6 subsection 35(2) of the
7 towhich ajoint EA could be 7 Fisheries Act to harmfully
8 harmonized. DFO may not have 8 alter, disrupt or destroy
9 alegidativetrigger to 9 fish habitat, and section 32
10 include the quarry." 10 to destroy fish by means
11 They have told Mr. Buxton on May 11 other than fishing.
12| 29th, 2003 that they have concluded that they do 12 "In light of the information
13| have atrigger under section 32, and they are still 13 provided by the proponent,
14| obviously debating it internally. And the 14 DFO believes that the Whites
15| documents will show, as the hearing proceeds, and 15 Point Quarry and Marine
16| various witnesses comment that they were still 16 Terminal, as proposed, are
17| apparently doing some work to consider whether they 17 likely to cause environmental
18| had a section 32 trigger. Thereis not much 18 effects...”
19| evidence of any work being done. 19 | will come back to that language:
20 The memorandum also said: 20 "...over alarge area of
21 "Itislikely dueto public 21 both the marine and
22 opposition to the proposal 22 terrestrial environments.
23 that there will be a court 23 The project is aso subject
24 challengeif the scope work 24 to an environmental
25 of project for the CEAA 25 assessment by the Province of
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1 Nova Scotia." 1| August when Mr. Buxton asked for a copy of that
2 Which, by the way, had not yet 2| |etter, he was told that communications between
3| been legally consecrated, because there was no 3| Ministers was confidential and that he could not
4| registration: 4| have acopy.
5 "The province has expressed 5 This letter had been waived at an
6 interest to DFO in 6| election meeting. It had been released and leaked
7 participating in ajoint 7| to supporters of opposition groups.
8 assessment of the project.” 8 When Mr. Buxton asked Mr. Chapman
9 [Asread] 9| from CEAA what the reasons were for referring the
10 This artful sophistry isindeed 10| quarry to areview panel, Mr. Chapman refused to
11| notable for what it omits, aswell aswhat it 11| answer. Two days after Minister Thibault's victory
12| misrepresents. The Tribunal will note that the 12| lap headline, on July 5th, 2003 the Nova Scotia
13| Minister referred to "environmental effects’ when 13| election was called for August 5th, 2003.
14| the actua statutory test was "significant adverse 14 So the reason for that flurry of
15| environmental effects after taking mitigation 15| activity between officials al through June of 2003
16| measures into account.” 16| wasto get the deal done before the election was
17 Given what the officials of his 17| called and get the pressure off the Ministers for
18| department actually knew, neither Minister Thibault 18| the summer months.
19| nor his officials could, in good faith, have 19 July 5th, the election is called.
20| concluded that the federal government had any 20| The election is held on August 5th, a month later,
21| jurisdiction over the quarry. 21| and on August 7th, two days after that, Minister
22 The day after, on June 27th, 2003, 22| Anderson referred the Bilcon Quarry to a Joint
23| Mr. Hood wrote to DFO officials to advise that 23| Review Panel.
24| Bilcon did not yet know the project was being 24 | would now like to turn to a
25| referred to areview panel. He said: 25| discussion of some of the comparators which go to
Page 81 Page 83
1 "The proponent does not know 1| the likeness that Mr. Appleton referred toin his
2 the project is being referred 2| portion.
3 to panel. He knowsthat a 3 Compared to other companies
4 comprehensive study is 4| seeking environmental approvals with respect to
5 required on the terminal and 5| their investmentsin industrial projects, the
6 that the DFO review of the 6| difference in the way Bilcon was treated by the
7 guarry isn't complete.” 7| regulatory process cannot be explained by reference
8 So they say: 8| to any reasonable policy. It certainly cannot be
9 "So we don't know yet if 9] justified by Minister Thibault's declared animosity
10 there are DFO triggersfor a 10| towards the United States.
11 CEAA assessment of the 11 Within weeks of DFO telling Bilcon
12 quarry." 12] it required the 500 metre setback for onshore
13 On July 3rd, 2003, the Chronicle 13| blasting, on the pretext of protecting marine
14| Herald newspaper in Halifax published an article 14| mammals and IBoF salmon, operation of another
15| titled, "Thibault calls for full review of Digby 15| quarry was under way at a neighbouring town called
16| Neck Quarry plans'. The Minister had his headline. 16| Tiverton.
17| That is how Bilcon learned its quarry, over ayear, 17 Tivertonis about 10 kilometres
18| almost ayear and a half, after it had itsfirst 18| down the coast from Whites Point and was also in
19| approval to go ahead and blast on the 3.9 hectare 19| Minister Thibault'sriding. Local fishermen
20| quarry, learned its quarry was being referred to a 20| supported the Tiverton quarry because rock from the
21| Joint Review Panel. 21| quarry was going to be used to build a breakwater
22 It turns out the story had been 22| for them.
23| |eaked to the press, and the lawyer for a group 23 In allowing blasting to go ahead
24| opposed to the quarry had been given a copy of 24| on the Tiverton quarry, the officials acted
25| Minister Thibault's letter. Ironicaly, later in 25| accordingly, because of course Minister Thibault
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1| wasin favor of the Tiverton quarry. The 1| begun at Tiverton six days earlier, March 18th.
2| application for approval of the Tiverton quarry was 2 And of coursein the Tiverton
3| made on February 27th, 2003. So we are in exactly 3| approval, there were no conditions, 10(h) and (i).
4| the same time frame. 4| So the 10(i), which had been used as a bureaucratic
5 The cover letter said: 5| roadblock to prevent Bilcon from doing any blasting
6 "Rehabilitation of the 6| on the 3.9 ten kilometres down the road, was
7 fisherman'swharf hasa 7| nowhere to be found in the Tiverton quarry
8 completion date of March 31, 8| approval.
9 2003. Given thetime frame, 9 A month after Mr. Petrie approved
10 the issuance of the quarry 10| the Tiverton quarry, and after blasting had been
11 permit is required as quickly 11| going on at Tiverton for weeks, the DFO advised
12 as possible." 12| NSDEL much later, in April of 2003, that the
13 "Given the time frame the issuance 13| Tiverton quarry did not need a section 35 permit
14| of the quarry permit is required as quickly as 14| under the Fisheries Act. The DFO letter said:
15| possible." 15 "The Department of Fisheries
16 A few days later, on March 3rd, 16 and Oceans has reviewed the
17] 2003, it was reported to a provincial NSDEL 17 plans and has concluded that
18] official that Minister Thibault had asked if there 18 the proposed work is not
19| was anything he could do to speed up the process of 19 expected to result in the
20| the Tiverton Quarry. So application is February 20 harmful ateration,
21| 27th, 2003, and March 2003 thereisanoteto file 21 disruption or destruction of
22| saying that the Minister has asked if thereis 22 fish habitat. Therefore, an
23| anything he can do to speed up the Tiverton Quarry. 23 authorization under section
24 Bob Petrie at NSDEL asked Jim Ross 24 35(2) of the Fisheries Act
25| of DFO if the Tiverton Quarry could be given 25 will not be necessary."
Page 85 Page 87
1| priority, and Mr. Ross for the feds said he would 1 When Mr. Zamoraat DFO wroteto
2| flagit. Although the Tiverton Quarry was believed 2| Mr. McLean at NSDEL about the blasting requirements
3| to be -- at that time believed to be about 160 3| being imposed by Bilcon -- so thisis now DFO
4| metres from the ocean, well within the 500-metre 4| writing to the province, Mr. McLean -- he stated:
5| zone that would be applied to Whites Point, to the 5 "Paul Buxton was
6| Bilcon Quarry, the NSDEL engineers recommendation 6 understandably very upset at
7| for the approval stated: 7 our position on the blasting
8 "The blasting effect on 8 plan, especially with the
9 marine mammals should not be 9 neighbouring Tiverton
10 aproblem." 10 operations going on.
11 160 metres, and the setback had 11 However, we had no choicein
12| said 500 metres for Bilcon down theroad. For the 12 the matter."
13| Tiverton, the blasting effect on marine mammals 13 And that is at page 83 of your
14| should not be a problem. 14| dides. "We had no choice in the matter". The
15 Three weeks later, Mr. Petrie, the 15| subtext was clear. What the Minister wanted the
16| same official who had imposed conditions 10(h) and 16| Minister got. Mr. Thibault wanted the Whites Point
17] (i) on the Whites Point quarry approval, approved 17| quarry dragged out as long as possible, according
18] the application for the Tiverton quarry. 18| to Mr. Hood's note, and that is what he got. And
19 He approved the Tiverton project 19| he wanted the Tiverton quarry sped up.
20| with simple mitigation measures relating to 20 Ironicaly, on the day before
21| blasting that the officials knew could easily have 21| Minister Thibault referred the Bilcon quarry to a
22| been applied and conformed to on the 3.9 quarry at 22| Joint Review Panel, he announced federal funding
23| Whites Point. 23| approval for the construction of Tiverton Harbour,
24 At the moment, on March 24th when 24| and you have in your materials an aerial photo of
25| the blasting is actually approved, it had already 25| the Tiverton Harbour and the point at Tiverton,
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1| which juts out into the Bay of Fundy. 1 PRESIDING ARBITRATOR: Okay. So
2 And it shows the breakwater. It 2| the time that exceeds the time that Canada will
3| shows there are two wharfsin that area and it 3| need will go off the time allocated.
4| shows all of that quite clearly. 4 MR. NASH: Yes, that isfine. We
5 So the Tiverton Harbour project 5| can take that time off the cross-examination time.
6| was related to the quarry in the sense that rock 6 PRESIDING ARBITRATOR: Canwe let
7| was going to be used for the Tiverton quarry for 7| Mr. Nash continue to the end of his presentation
8| the harbour project, but the harbour project was 8| before we have to break? Isthere any physical
9| also its own project. 9| emergency?

10 That included blasting in the 10| --- Laughter

11| water. Bilcon was never going to blast in the 11 PRESIDING ARBITRATOR: There

12| water for any purpose, either marine terminal, 12| doesn't seem to be. So why don't we go on.

13| quarry or anything else. 13 Just go on, please.

14 The Tiverton Harbour project 14 MR. NASH: | would actualy like

15| included blasting in the water and construction of 15| to invite the Tribunal to observe what a blast of

16| a breakwater, and that breakwater was 213 metres 16| the kind at Tiverton in the harbour actually looks

17| long, five metres wide at the crest and 17| like, and hopefully this video will actually come

18| approximately 50 metres wide at the base. 18] on.

19 Approximately, 150,000 tonnes of 19| --- Video played at 11:29 am.

20| stone was used in the construction of that 20 MR. NASH: That blasting and

21| breakwater. The construction of the Tiverton 21| dredging was taking place ten kilometres down the
22| Harbour destroyed over 21,000 square metres of fish 22| road from Whites Point.

23| habitat - 21,000 square metres of fish habitat. 23 At the same time the Joint Review

24 By way of comparison, the piles 24| Panel was considering the Bilcon Quarry, CEAA was
25| that we showed you on the graphic would have 25| aso conducting an environmental assessment of the
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1| disturbed 40 square metres of the ocean floor at 1| Continental Quarry and Marine Terminal in
2| the Bilcon Quarry and involved no blasting of the 2| Belleoram, Newfoundland. The Belleoram Quarry and
3| ocean at all. 21,000 square metres, that is a huge 3| Marine Terminal was approved in 2007 with a
4| area of fish habitat that was going to be destroyed 4| comprehensive study assessment of the project and
5| by dredging and blasting in the Tiverton Harbour. 5| without any reference to any review panel.

6 PRESIDING ARBITRATOR: Mr. Nash, 6 A comparison of Belleoram to

7| may | briefly interrupt you. | think you have 7| Bilconistelling. The Belleoram Quarry was 900

8| about in five more minutes. The 90 minutes -- your 8| hectaresin size, shipping 6 million tonnes per

9| 90 minutes are up. 9| year from the marine terminal in Belleoram to
10 MR. NASH: Yes. 10| Europe and the United States.
11 PRESIDING ARBITRATOR: How arewe 11 The expected life of the quarry
12| going to handle, because we are going to see the 12| was for 50 years, with regular blasting for the
13| video aso; right? 13| operation of that quarry as close as 25 metres from
14 MR. NASH: Yes, yes. 14| the shoreline. It was approved in 17 months with a
15 PRESIDING ARBITRATOR: How much 15| comprehensive study, not areview panel, and a
16| time would you need to come to the end of your... 16| comprehensive study of the marine terminal only,
17 MR. NASH: Perhaps| will confer 17| without the quarry being scoped in to the
18| with my colleagues. 18| environmental assessment.
19 PRESIDING ARBITRATOR: Yes, 19 By contrast, the Joint Review
20| please. 20| Panel for the Bilcon Quarry took over four years.
21 MR. NASH: | expect to be ten-plus 21 Also telling isthat just after
22| minutes, and we will do the video -- the technology 22| the Joint Review Panel of the Bilcon Quarry was
23| is apparently not set up to do that video. Sowe 23| concluded, the Miller Creek Mine Extension in Nova
24| could do that after, if | could have the indulgence 24| Scotiawas al so approved, again without referral to
25| of the Tribunal. 25| areview pandl.
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1 The Miller Creek Quarry was 1| level of EA, and in the result, despite numerous
2| located near the Hantsport Marine Terminal further 2| significant adverse environmental effects of the
3| up the Bay of Fundy. 3| Keltic project, the federal comprehensive study and
4 A gypsum rock quarry had been 4| the Nova Scotia review panel recommended approval
5| operated at Miller's Creek since 1956 by a 5| of the project with appropriate mitigation
6| subsidiary of aUS company. It occupied 6| measures.
7| approximately 477 hectares. The application to 7 And of course you will hear that
8| expand, which was made in 2008, was to extend the 8| Bilcon never had any difficulty with appropriate
9| quarry by an additional 420 hectares. So the total 9| mitigation measures. They spent hundreds and
10| was going to be almost 900 hectares for the Miller 10| hundreds of thousands of dollars, millions of
11| Creek quarry. 11| dollars doing studies which would take into account
12 Rock from that quarry was already 12| mitigation measures, monitoring and all of that.
13| being shipped through the Bay of Fundy to the 13 Similarly, the massive Rabaska LNG
14| United Statesin large cargo ships. The quarry 14| terminal in Quebec, which was referred to a Joint
15| extension for was for a period of 35 to 50 years, 15| Review Panel, resulted in both federal and
16| and projected shipments of up to 1.5to 2 million 16| provincial approval after a panel report, which
17| tonnes per year, which was in the range of what was 17| referenced extensive community opposition and
18| expected to be exported from the Bilcon Quarry. 18| provided for mitigation measures to address the
19 The Miller Creek Quarry was also 19| "social acceptance of the project".
20| very close to an established community. It had 20 From 2000 to 2012, 30 quarries
21| streams with fish running nearby, and was very 21| were approved in Nova Scotia without being
22| close to suspected IBoF salmon habitat. 22| referenced to areview panel, let alone a Joint
23 Despite public concern about the 23| Review Panel with the federal government. Thirty
24| expansion and its purported detrimental effect on 24| quarries were approved in Nova Scotia during that
25| the so-called unique geographic nature of the area 25| period.
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1| and the historic lifestyles of itslocal residents, 1 Since the CEAA had come into force
2| the EA did not consider any socio-economic effects 2|in 1995, no quarry in Canada has ever been referred
3| of the expansion at all, and the expansion of the 3| to areview panel, let alone a Joint Review Panel,
4| quarry was approved without any federal 4| not one quarry across this great country, and many,
5| involvement; no federal involvement in the 5| many of them, have ever been referred to areview
6| expansion of the 420 hectare expansion of that 6| panel.
7| quarry. 7 And no marine terminal ever onits
8 Also, at the same time, the Bilcon 8| own has been subject to areview panel, let alone a
9| quarry was undergoing a Joint Review Panel called 9| Joint Review Panel.
10| the Keltic Petrochemicals Project, which was 10 So if the federal government had
11| proposed in Nova Scotia. 11| jurisdiction, which we say it did, and it obviously
12 At Keltic, there was amarine 12| did only over the marine terminal, the reference of
13| terminal and there was also petrochemical 13| construction to ajoint -- of this marine terminal
14| facilities, a dam and a highway. Y et the project 14| to a Joint Review Panel was extraordinary. It was
15| only underwent afederal comprehensive study in 15| unique and exceptional .
16| conjunction with a Nova Scotia provincial panel 16 As| noted earlier, from 1995 to
17| review. 17] 2003, only 11 Joint Review Panels were completed in
18 The project was also opposed by 18] total across the country, and each of them was of
19| local residents, 90 percent of whom signed a 19| an entirely different nature and magnitude than a
20| petition advocating for ajoint federal-provincial 20| quarry.
21| panel review. Theimportance of that is a question 21 They included aterminal in Quebec
22| of public concern and how pleasing it is. 22| for the reclassification of 14.2 million cubic
23 In the case of Keltic, DFO's 23| metres per day of liquified natural gas, oil and
24| approach was to actively advise the proponents 24| gas pipelines and oil sands developmentsin
25| about how to avoid the onerous federal panel review 25| Alberta, nuclear waste storage and hydro dam
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1| projects. 1| questions from the panel, of which notably very few
2 Only two of the 29 projects 2| were asked.
3| referred to Joint Review Panels over the course of 3 Because of the extensive volume of
4| 15 years, from 1995 to 2010, were in Nova Scotia. 4| the EIS materials, they were organized around a
5 One was the Sable Gas offshore 5| master table of contents, as well as a concordance
6| pipeline, a massive project which covered atotal 6| table and, for maximum ease of reference, aplain
7| area of 120,000 square kilometres and involved 558 7| language summary.
8| kilometres of onshore pipeline. The other was the 8 The entire EIS was consolidated
9| Sydney Tar Ponds. 9| into an impact summary, which was specifically

10 So two projectsin Nova Scotia 10| categorized in reference to every environmental

11| went to review panels, Sable Gas and Sydney Tar 11| effect which the project might have, including

12| Ponds, in 2006, which involved the disposition of 12| socio-economic effects for which they had expert
13| hazardous waste. 13| evidence, so asto facilitate the consideration of

14 From 2004 to 2009, at least five 14| mitigation which the panel was required to

15| mega projects were approved in Nova Scotiawith a 15| undertake.

16| simple screening. They included: The Sydport 16 It isafundamental, integral

17| Container Terminal; the Milford deep water port and 17| component of the environmental assessment process.
18] international container terminal; the Bear Head LNG 18| Are there serious adverse environmental effects,

19| terminal, involving onshore liquified natural gas 19| and can they be mitigated? And after taking those
20| storage tanks of 180,000 cubic metres and over 100 20| mitigation measures into account, what will be the
21| ships per year, each carrying 250 cubic metres; and 21| effect on the environment?

22| the Point Tupper marine terminal facility, with a 22 To assist the panel with the

23| capacity of 3,000 tonnes per hour. 23| assessment of mitigation, Bilcon correlated a

24 Far from joint federal-provincia 24| complete commitment table which reflected all of
25| review panels, the EA processes was for these five 25| the additional mitigation commitments Bilcon made
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1| major mega projects in Nova Scotia did not have a 1| in the course of the panel process.
2| provincial review panel or even a comprehensive 2 All of it wasignored by the panel
3| study. The only environmental assessment carried 3| report to the Ministers, and the panel recommended
4| out on those five projects that | have just listed 4| that the Bilcon Quarry not be approved.
5| at al wasthe lowest, environmental assessment 5 The panel's conclusions were not
6| level, asimple screening, the vast mgjority, and 6| based on facts or science or afair assessment of
7| over 99 percent had simple screenings. 7| the science, but on purely subjective beliefs and a
8 | turn now to a short discussion 8| motivation to change legidlative policy.
9| of the actual report and processes of the Joint 9 The panel's conclusion was based

10| Review Panel. 10| on itsview of what it called "core values' of the
11 Bilcon expected the panel process 11| community. Initsreport, the panel said, and this
12| to befair, honest, objective and scientific. It 12| isat page 85 of your dslides:

13| directed Mr. Buxton to engage the very best experts 13 "Core values are beliefs

14| in every field of scientific expertise that would 14 shared by individuals within

15| be the subject of the panel's review. 15 groups. Communities on Digby
16 In the result, the environmental 16 Neck and Islands have been

17| impact statement, which is called the EIS, which 17 engaged for almost a decade

18] you will hear much about, was comprised of 35 18 in various activities that,

19| expert reports, seven volumes of detailed responses 19 although designed to

20| to additional information requests from the panel, 20 encourage economic

21| and two volumes of undertakings made to the panel 21 development, required aform

22| inthe course of the hearing. 22 of introspection that

23 Each of the 35 experts Bilcon 23 revealed the community's

24| engaged submitted a comprehensive written report, 24 beliefs."

25| and 19 of them attended the hearing to answer any 25 "Introspection that revealed the
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1| community's beliefs'. The panel then went so far 1 in the province, now this
2| asto describe the desolate clearcut quarry site as 2 thing might never have come
3| asacred landscape, for which it cited a 3 to an assessment... So we
4| definitional reference. Bilcon was always 4 think, okay, by extension
5| sympathetic and sensitive to any aborigina 5 that policy should exist
6| concerns, but there was no evidence at al of 6 because there will be more
7| aboriginal habitation of this property: 7 attempts to open quarries and
8 "Sacred landscapes then are 8 so forth.
9 places that are consecrated 9 "We strongly urged a
10 by sacrifice and special 10 moratorium, because we felt
11 treatment and endowed by a 11 that why go through this
12 community with the power of 12 process again in an ad hoc
13 highly revered convictions, 13 way when, if you put a policy
14 values and virtues." 14 together, everybody knows
15 After the panel rendered its 15 what to expect and you don't
16| report, the panel chairman, Professor Fournier, was 16 isto spend time and money
17| interviewed on CBC Radio and confirmed that the 17 and effort..." [Asread]
18| panel report had little to do with objective 18 Thefact isthere wasn't such a
19| assessment of the overwhelming scientific and 19| coastal zone prohibition policy or regulation or
20| engineering evidence presented by Bilcon or the 20| rulein effect. Thereare at least 100
21| legal mandate of the panel's terms of reference. 21| jurisdictionsin the world that have coastal zone
22 It was instead based entirely on 22| policies, and we don't.
23| the panel's subjective view of core values and the 23 Y ou have to ask yourself, | mean,
24| panel's own belief that the Nova Scotia -- that 24| What are we waiting for?
25| Nova Scotia should legislate a coastal zone policy. 25 So the message from the panel to
Page 101 Page 103
1| The panel chairman said, and | quote, and thisis 1| the Governments of Nova Scotia and Canada did not
2| at page 87: 2| emanate from afair and impartial, objective and
3 "The decision hinges on core 3| scientific environmental assessment of the actual
4 values, and the other thing 4| Bilcon quarry itself, but was based first on the
5 that you have to realize, 5| subjective perception of community beliefs and the
6 too, in one of these 6| personal view of the panel members that, second,
7 assessment processes is what 7| there should be a coastal policy prohibiting
8 you are looking for is 8| quarries on Canadian coasts, which there was not.
9 significant adverse 9 The legal mandate of the panel was
10 environmental effects. Sowe 10| set out in its terms of reference, and nowherein
11 were so certain that thiswas 11| that mandate or in any related federal or
12 abad thing that it was 12| provincial statute or regulation was there any
13 inappropriate for that 13| reference at all to core values or to coastal
14 particular environment that 14] policy.
15 we did not provide any of 15 Indeed, the notion of core values
16 those mitigation 16| is not a concept or a standard known to
17 recommendations at all ...and 17| environmental or environmental assessment at al.
18 that was a very conscious 18 Itisentirely subjective. Itis
19 effort on our part." [As 19| not capable of objective assessment, and we saw
20 read] 20| earlier that the guide to the officials who were
21 So they didn't consider 21| supposed to conduct these activitiesis to conduct
22| mitigation. Of course, beliefs can't be mitigated 22| the objective science-based analysis.
23| against: 23 The panel's view of core values
24 "Wefelt that if therewasa 24| had nothing to do with proven facts, objective
25 coastal zone policy present 25| science, socio-economic effect or benefit, or
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1| socio-scientific assessment of the actualy effects 1| at page 91
2| of the quarry. 2 "On day 11, the local member
3 It was purely philosophical and, | 3 of parliament for the Digby
4| would submit, political. And this, in turn, caused 4 region and former Minister of
5| the panel to skirt any objective assessment of 5 the DFO, Robert Thibault,
6| mitigating factors. 6 also made a presentation to
7 Moreover, and importantly, Bilcon 7 the panel. He was critical
8| was given no notice, either before or during the 8 of the project particularly
9| hearing, that core values would be fundamental to 9 because the basalt was to be
10| the outcome of the environmental assessment. 10 exported to the United
11 It had no opportunity to present 11 States.
12| real social science evidence about what the values 12 "The panel did nothing to
13| of the community actually were. There was some 13 discourage emational,
14| opposition to this quarry in the community, but the 14 unsubstantiated and patently
15| community did not speak with one voice. 15 biassed comments by opponents
16 Other members of the community 16 to the Bilcon project and
17| supported the quarry and the jobs and the economic 17 actively expressed itsown
18] benefitsit would bring. The evidence before the 18 suspicion of Bilcon's
19| panel, Bilcon receiving over 400 job applications 19 representative, Mr. Buxton,
20| from members of this small community, 400 job 20 took little interest in other
21| applications, wastelling. 21 Bilcon experts and
22 The panel's profound bias against 22 consistently, negatively
23| the Bilcon quarry was manifest from the beginning. 23 focussing on the American
24| Internal communications between the members reveal 24 nationality of Bilcon.
25| the panel members sneering dismissively at the EIS 25 "Neither at the hearing or in
Page 105 Page 107
1| prepared by Bilcon. 1 its report did the panel ever
2 When Mr. Buxton spoke at the 2 dissociate itself from the
3| hearings, it is uncontroverted evidence out of his 3 manifest anti-American and
4| witness statement that the panel chairman swivelled 4 anti-foreign sentiments
5| his chair and turned his back on Mr. Buxton, 5 expressed during that
6| flaunting his disdain for Bilcon to everyone 6 hearing.
7| present. 7 "Nevertheless both the
8 | can't imagine that in afair 8 responsible provincial and
9| administrative hearing, the chairman turning his 9 federal ministers, without
10| chair swivelling around and not listening to 10 giving Bilcon any opportunity
11| Mr. Buxton. 11 to make representations,
12 The witness statement of Hugh 12 chose to arbitrarily accept
13| Fraser, a Nova Scotia communications and public 13 the report, made the decision
14| relations professional, which stands again 14 to deny the Bilcon quarry and
15| uncontroverted in these proceedings, describes the 15 the Minister did so with full
16| panel's daily conduct of the hearing, its manifest 16 knowledge of the panel
17| anti-Bilcon, anti-American and anti-NAFTA attitudes 17 process. The panel report
18| and itstotal disregard of Bilcon's engineers and 18 was fundamentally flawed.
19| scientists. 19 "After the panel issued its
20 In addition to showing its 20 report, Mr. Buxton wrote to
21| contempt of Bilcon through the hearing, the panel 21 Nova Scotia Minister Parent
22| was clearly aligned with the politics that had 22 asking for an opportunity to
23| caused the Bilcon quarry to be reviewed to a Joint 23 make representations about
24| Review Panel in thefirst place. 24 the panel's report and
25 Hugh Fraser recounts, and thisis 25 recommendations before making
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1 adecision, so that he could 1 provides ashield for
2 consider the manifest 2 individuals from arbitrary
3 unfairness of the panel's 3 state action.”
4 process, his complete and 4 The rule of law iswhat this case
5 obvious hias, and his 5|isadll about. The story of the Bilcon quarry isa
6 disregard of the scientific 6| story of the regulatory process and the legal
7 and engineering information. 7| process itsalf being subverted and hijacked for
8 "Bilcon wanted the 8| political purposes.
9 opportunity to correct key 9 The integrity of Canada's
10 errors of fact and fairness 10| environmental regulatory system depends on the good
11 in the report. Mr. Parent, 11| faith of the officials administering it and on its
12 however, never gave Bilcon 12| protection from political interference.
13 the opportunity to address 13 The absolute application of these
14 the flaws and biassesin the 14| basic principlesis affirmed in the values and
15 Panel's process and report, 15| ethics code for the public sector of the Government
16 and neither did the 16| of Canada, which proclaims, "Public servants shall
17 Minister's deputy meet with 17| uphold" -- I am quoting here:
18 Bilcon. Instead, on November 18 "... the Canadian
19 20th, the Minister issued its 19 parliamentary democracy and
20 decision denying the Bilcon 20 itsinstitutions by
21 quarry." [Asread] 21 respecting the rule of law
22 And the quoteis there for you. | 22 and carrying out their duties
23| won't read it. 23 in accordance with
24 Moreover, before the Minister made 24 legislation, policies and
25| the decision, the officialsin his Ministry had 25 directivesina
Page 109 Page 111
1| prepared a PowerPoint presentation entitled 1 non-partisan..."
2| "Response to Panel Report” that concluded that six 2 Itisat page 98, Mr. President:
3| of the seven recommendations made by the panel were 3 "...in anon-partisan and
4| "outside the scope of the panel's terms of 4 impartial manner. Public
5| reference”. 5 servants shall serve the
6 The panel's terms of reference of 6 public interest by: Acting
7| course define the scope of its mandate. And then, 7 at all times with integrity
8| similarly, Mr. Buxton also wrote to Minister Baird, 8 and in amanner that will
9| the federal Minister, advising -- and, again, I've 9 bear the closest public
10| excerpted a quote there which isin your materials 10 scrutiny, an obligation that
11| at page 94. 11 may not be fully satisfied by
12 Members of the Tribunal, the rule 12 simply acting within the
13| of law isthe bedrock of Canadian constitutional 13 law."
14| and administrative law. The Supreme Court of 14 These values are echoed simply and
15| Canada has said, and thisis page 95: 15| clearly in "The Vaues, Ethics and Conduct Code For
16 "The principles of 16| Nova Scotiafor Public Servants', which says.
17 constitutionalism and the 17 "We are objective, fair and
18 rule of law lie at the root 18 transparent.”
19 of our system of government. 19 That istheir mandate. That is
20 At its most basic level, the 20| what they are required to be. Bilcon always
21 rule of law vouchsafes to the 21| intended to treat the Nova Scotia environment with
22 citizens and residents of the 22| respect and to act in full compliance with Canadian
23 country a stable, predictable 23| environmental values, laws and regulations.
24 and ordered society in which 24 Bilcon believed that it was
25 to conduct their affairs. It 25| engaged in an honest and transparent environmental
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1| assessment that would be administered by 1| statement of Mr. Buxton. He submitted it with his
2| responsible government officials, fairly and in 2| witness statement. | believeit isin the record
3| good faith, and that it would be determined by an 3| asdocument C-911. We thought it might have been
4| objective scientific truth. 4| possible, because of its unique format, that the
5 Bilcon did not expect to be duped 5| Tribunal might not have seen it asit was being
6| by public officials and to be denied basic fairness 6| submitted, and, therefore, we thought it was useful
7| by an administration it was entitled to expect 7| to present it as part of the opening today.
8| would treat it fairly. 8 PRESIDING ARBITRATOR: Okay.

9 Simply put, Bilcon was not treated 9| Thank you very much.
10| fairly and it was not treated with good faith, and 10 MR. APPLETON: Sorry, 910.
11| that iswhy this proceeding is proceeding today. 11 PRESIDING ARBITRATOR: 910. Okay.
12 Thank you, Mr. President, Members 12| Thank you very much. My watch, which isthe
13| of the Tribunal. 13| authoritative one, it is now eight to 12:00, which
14 PRESIDING ARBITRATOR: Thank you 14| means we will start again at 12:10 sharp. 12:10
15| very much, Mr. Nash. 15| sharp.
16 MR. APPLETON: Mr. President, | am 16 | think you will have all of the
17| told that the audio-visua technicians believe that 17| time you need and we will have alater lunch break.
18| we could actually run that video now, if you 18 MR. LITTLE: That was my question,
19| wanted, or you could run it at the beginning, after 19| Judge Simma. | am mindful of the fact that we do
20| the break, whichever you would like. 20| have alunch break at some point in time. We have
21 But technologically, they have the 21| been over two hours now. | could have very likely
22| right cables and everything should work now. 22| finished well in advance of the lunch break had we
23 PRESIDING ARBITRATOR: How long is 23| kept to an hour and a half, but now we are going to
24| it going to take? 24| be pushing up against alate lunch.
25 MR. NASH: It isthree-and-a-half 25 We are seeking your guidance on
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1| minutes. 1| whether we break for our lunch now, and then allow
2 MR. APPLETON: Three minutes, 30 2| me to complete my presentation in its entirety
3| seconds. 3| after the lunch break.

4 PRESIDING ARBITRATOR: | think 4 PRESIDING ARBITRATOR: Let mehave
5| let's add that, three minutes, 30 seconds. 5| aquick consultation with my colleagues.
6 MR. APPLETON: Weshould try it 6| --- Tribunal members confer.
7| now? 7 PRESIDING ARBITRATOR: Okay.
8 PRESIDING ARBITRATOR: Yes, try 8| Claimant have any view? Let's break for lunch now
9| again. 9| and start at 1:00 sharp. Thank you very much.
10 MR. APPLETON: Yes, al right. 10| --- Luncheon recess at 11:53 a.m.
11| Can you run this now? 11] --- Upon resuming at 1:11 p.m.
12| --- Video played at 11:47 am. 12 PRESIDING ARBITRATOR: Okay. So
13 MR. APPLETON: You haveto runit 13| weare all set? Isthat al right?
14| from the beginning. 14 MR. PULKOWSKI: Let'sgo online.
15 PRESIDING ARBITRATOR: Yes. 15 PRESIDING ARBITRATOR: Yes, let's
16| --- Video played. 16| go online. Good afternoon, everybody. And | will
17 PRESIDING ARBITRATOR: All right. 17| give thefloor to Mr. Little for the respondent.
18| That brings us to the end of the video. Two 18| OPENING SUBMISSIONSBY MR. LITTLE:
19| questions related to the video. First, what isthe 19 MR.LITTLE: Yes. Good afternoon,
20| source of thisvideo? And, secondly, was it 20| Members of the Tribunal and to the viewers on the
21| submitted to the Tribunal as an exhibit already or 21| live screen and live stream.
22| not? But if the answer takes longer than ten 22 Canada has prepared a series of
23| seconds, give it after the break, because... 23| dides that will accompany my opening statement
24 MR. APPLETON: Itis part of the 24| today, and it would probably be most beneficial and
25| record. The video was part of the withess 25| helpful for these to be presented on the live
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1| stream. So we will commence with those, please. 1| to provide you with an overview of the salient
2 Okay, thank you. 2| factual elements of the Whites Point EA which you
3 This case challenges the 3| will be hearing about in the coming days.
4| environmental assessment, or EA, of the Whites 4 | will then briefly outline for
5| Point Quarry and Marine Terminal Project. Now, as 5| you the fundamenta flawsin the claimants NAFTA
6| we know, the process culminated in decisions by the 6| claims, which | have just noted here in passing,
7| Government of Nova Scotia, and later by the federal 7| and explain why the only award that can be madein
8| government, that the Whites Point project would not 8| this caseis one dismissing these claimsin their
9| be approved. 9| entirety.
10 Now, the claimants allege, as we 10 But asyou listen to Canada's
11| have heard today, that awhole host of measures 11| opening statement and over the coming days as you
12| taken in the Whites Point EA breached Canada's 12] listen to the claimants' allegations and Canada's
13| NAFTA obligations. 13| responses, | would ask you to keep the following
14 They specifically allege that 14| three overarching considerations in mind.
15| decisions made in the course of the Whites Point EA 15 Thefirstis: Have the claimants
16| breached Canada's minimum standard of treatment 16| proven the facts that they must in order to make
17| obligation under NAFTA Article 1105. 17| out their claims?
18 But to establish such a breach, 18 Now, the size and duration of the
19| they must demonstrate that they were subjected to 19| Whites Point project and the environmental
20| government conduct that was so egregious and 20| sengitivities of the location for which it was
21| shocking it amounted to a gross denial of justice, 21| proposed engaged the potential for awide range of
22| arbitrariness, a complete lack of due process or 22| likely adverse environmental effects and
23| evident discrimination. They have not. 23| significant public concern over these effects.
24 The claimants' Article 1105 claim 24 These most basic facts explain why
25| is nothing more than an attempt to manufacture a 25| the project was assessed by a Joint Review Panel.
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1| NAFTA claim out of rational and legitimate 1| The decision made in the end that the Whites Point
2| decisions taken during the EA process with which 2| project would not be approved was equally based
3| they disagree and which don't rise to the level 3| upon findings made through the EA process regarding
4| required to prove a breach of the minimum standard 4| the project's adverse environmental effects.
5| of treatment. 5 Now, rather than acknowledging
6 Now, the claimants also allege 6| these basic facts, the claimants have cast their
7| that Canada breached its national treatment and 7| claim and their pleadingsin the dramatic language
8| most-favored nation treatment obligations under 8| of a conspiracy against the Whites Point project.
9| NAFTA Articles 1102 and 1103. 9| They assert that the EA was concocted and that it
10 But to make out thisclaim, it is 10| was an artifice of process and procedure.
11| incumbent on them to demonstrate that they were 11 Their tale, aswe have heard, is
12| treated less favorably than other EA proponentsin 12| populated by officials acting in bad faith to carry
13] like circumstances by reason of their nationality. 13| out a secret scheme to bring about a predetermined
14| Again, they have not. 14| outcome for their project that it would be
15 All that they've shown is that 15] rejected, but they have provided you with nothing
16| other EA proponents of different projects proposed 16| more than assertions and not the facts that they
17| for different environments happen to have been 17| need to prove to make out their case.
18] accorded different treatment that wasin no way 18 And their assertions are not only
19| related to their nationality. This does not 19| not borne out by the facts; they often distort the
20| demonstrate a violation of Articles 1102 or 1103. 20| facts beyond recognition.
21 Now, beyond these substantive 21 So while you will hear awhole
22| failings, many of the measures which the claimants 22| host of assertions that suit the theory of the
23| complain of are simply beyond this Tribunal's 23| claimants' case in the coming days, please consider
24| jurisdiction. 24| whether they have provided you with substantive
25 Now, in my opening remarks, | want 25| evidence, factsto back up their account. We say
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1| that they haven't, because such facts do not exist. 1 Now, the Tribunal has been
2 Now, the second overarching 2| provided with ahuge volume of facts. Itis
3| consideration we would like you to keep in mind is 3| obviously not my aim to review all of these today.
4| whether the controversies that have been 4| What | want to accomplish isto, first, recall the
5| manufactured by the claimants in this case really 5| fundamental underpinnings of the Whites Point EA,
6| matter. 6| factors that are determinative of the course and
7 Now, the claimants have filed 7| conduct of every EA and that were determinative of
8| hundreds of pages of pleadings, witness statements, 8| the course and conduct of the Whites Point EA.
9| expert reports, al challenging the many decisions 9 Second, | am going to distill for
10| that had to be made in the Whites Point EA. 10| you the key features of the two EA regimes at issue
11 And while some of the debates that 11| in this case, the Nova Scotia Environment Act and
12| they have raised might be of academic interest, as 12| the Canadian Environmental Assessment Act.
13| you consider each, please ask the question: But 13 | am then going to summarize the
14| would the outcome of the Whites Point EA have been 14| key points and decisions made over the course of
15| any different? 15| the Whites Point EA.
16 On many accounts, we say the 16 So let'sfirst consider three
17| answer is"no" and that much of the time and 17| fundamental factual underpinnings of the Whites
18| expense that has been incurred to date and that 18| Point EA. Theseare: Firgt, the nature of the
19| will be incurred in the coming days could have been 19| Whites Point project; second, the environment in
20| avoided had the claimants not bogged down this case 20| which it was to be located, and, third, the public
21| inissuesthat are irrelevant to whether their 21| concernsthat it engaged.
22| project could have proceeded. 22 We will start with the Whites
23 I will highlight some of these 23| Point project. Now, the Whites Point project
24| |ater onin my remarks. 24| started as a proposal of a company known as Nova
25 The third overarching 25| Stone Exporters, alocaly owned Nova Scotia
Page 121 Page 123
1| consideration: Do the measures that the claimants 1| company that, in 2001, was searching for partners
2| challenge really amount to NAFTA violations? 2| to build a quarry and a marine terminal in Nova
3 Now, decisions made in the EA 3| Scotia.
4| process, they're not black and white propositions. 4 In February of 2002, Nova Stone
5| They are based upon the professional judgment and 5| approached the claimantsin this arbitration, the
6| experience of those conducting the EA. 6| Claytons, to gauge their interest in the project,
7 They are fact specific. They are 7| and shortly thereafter a plan fell into place.
8| dependent on the environmental, the scientific, the 8 Specifically, on April 3rd, 2002,
9| socio-economic, the policy and the statutory 9| Nova Stone signed an aggregate lease agreement with
10| conduct and context of each EA, and they can't 10| the owners of the Whites Point property alowing it
11| possibly be uniform across EA processes as the 11| to quarry on the land.
12| claimants would like you to think, in a country as 12 Three weeks | ater, the Claytons
13| ecologically diverse as Canada. 13| incorporated their own Nova Scotia-based company,
14 Now, it is clear the claimants 14| called Bilcon of Nova Scotia Corporation.
15| disagree with virtually every decision made in the 15 And aweek after that, Nova Stone
16| Whites Point EA, but in considering their claims, 16| and Bilcon formed a partnership called " Global
17| please keep in mind the NAFTA is not a security 17| Quarry Products’, and this partnership would be the
18| blanket against the disappointment that the 18| proponent of the project.
19| claimants feel because they disagree, and the 19 Now, the project, as we can see
20| number of past NAFTA awards confirm that it isn't 20| here, wasto consist of two elements, a quarry and
21| this Tribunal's role to second-guess each decision 21| amarine terminal. The quarry would cover over 150
22| merely because they do. 22| hectares, on which rock would be blasted, crushed,
23 So keeping these three overarching 23| washed and stockpiled into processed aggregate.
24| considerations in mind, let's now turn to the 24 The marine terminal would jut 170
25| sdlient facts of this case. 25| metres off the quarry site. Huge ships would moor
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1| to it so they could be loaded with processed 1| Digby Neck was and continues to be based on the
2| aggregate for export. 2| region's ecological assets. For centuries, for
3 Now, the Whites Point project was 3| example, economic activity has been founded on the
4| to operate for 50 years. It aimed to blast, 4| commercid fishery.
5| process and ship 40,000 imperia tons of aggregate, 5 The proposed site of the project
6| and that's imperial tons of aggregate, almost every 6| encompassed |obster area 34, which was one of the
7| week of every one of those years, atotal of 7| world's most productive lobster fisheries and the
8| 2 million imperial tons annually and 100 million 8| backbone of the southwest Nova Scotia economy.
9| imperial tons over the life of the project. 9 Aswell, the Digby scallop fleet

10 This project would be large-scale 10| yieldsthe largest annual landings of scallops on

11| and it would be long-term. 11| the Bay of Fundy.

12 Now, it is also important to 12 There are also active herring,

13| recall that the claimants plan was obviously not 13| halibut and haddock industries, and there are

14| realizable without both the quarry and the marine 14| gpin-off industries, aswell, such asfish

15| terminal. The claimants never intended to operate 15| processing plants.

16| one element of the project without the other. 16 Now, more recently, an ecotourism

17 In fact, at one of their very 17| industry has blossomed on the Digby Neck. Whale
18] first meetings with government officials, their 18| watching tours are a central pillar of the

19| representatives explained that if they cannot put 19| ecotourism industry, and the waters along the Neck
20| in awharf structure, they are not interested in 20| have been dubbed the Fundy agquarium ecozone.

21| the quarry. 21 Ecotour maps also promote the Neck

22 So while the project consisted of 22| as Nova Scotia's premier ecotourism destination and
23| two constituent elements, these elements comprised 23| tout its marine life, its geology, its bird life,

24| one integrated, interdependent whole. 24| itsland ecology, and its history and culture as

25 Now, turning back to the 25| natural attractions of the region.
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1| fundamental factual underpinnings, the second one 1 Now, in light of its unique
2| that we want you to keep in mind is the environment 2| attributes, the Digby Neck and several other
3| inwhich this project was to be located. 3| counties of southwest Nova Scotia were designated
4 The project was to be constructed 4| in 2001 as a hiosphere reserve under the UNESCO Man
5| and operate at Whites Point on the Digby Neck in 5| and Biosphere Program.
6| southwest Nova Scotia. Nova Scotia, as we know, is 6 A biospherereserveisa
7| one of the Maritime provinces on the east coast of 7| terrestrial and coastal ecosystem that promotes
8| Canada. 8| biodiversity, conservation and sustainable
9 The Digby Neck isa narrow 9| resources.

10| 58-kilometre-long spit of land running parallel to 10 On sum, the Digby Neck wasand is

11| the southwest coast of Nova Scotia along the Bay of 11| aunique environment, and the plan to build and
12| Fundy to the west and St. Mary's Bay to the east. 12| operate the Whites Point project in the midst of

13 Whites Point, as we can seg, is 13| this environment, given the project size, its

14| approximately halfway down the Neck on the Bay of 14| duration and its potential biophysical and human
15| Fundy side. Now, thereisno mgjor industrial 15| impacts naturally gave rise to legitimate questions
16| development or marine terminal on the Neck and 16| over the claimants' proposal.

17| certainly no project of the scale contemplated by 17 Now, this gets usto the third

18| the claimants. 18| fundamental factual underpinning to keep in mind,
19 The Bay of Fundy itself isa 19| namely that it is hardly surprising the Whites

20| diverse and rich marine ecosystem owing to its 20| Point project engaged major public concern.

21| extraordinary tidal cycle. It isthe habitat of 21 Now, the claimants appear at

22| many endangered species, including the North 22| points to deny the existence of such concern. In
23| Atlantic Right Whale and the Inner Bay of Fundy 23| their memorial, for example, they assert there was
24| population of Atlantic Salmon, or |BoF salmon. 24| no empirical evidence of any public concern.

25 Moreover, the local economy of the 25 Now, this assertionis as
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1| remarkable asit is unsupported by the facts. 1| ahelpful starting point isto recall what isan
2 Even the claimants' expert, 2| environmental assessment, because from Mr. Nash's
3| Mr. David Estrin, has testified the project was 3| comments of earlier this morning, it appears we
4| very controversial. Canada has also provided in 4| disagree on the meaning.
5| its exhibits over 400 pages of empirical evidence 5 An EA isnot, as Mr. Nash states,
6| of public concern, which include lettersto 6| merely part of the planning phase of an industrial
7| government officials and Ministers expressing 7| project. Canada's expert, Robert Connelly, who
8| concern over the project, and these | etters covered 8| sits behind me in this room, articulated the
9] only the first 16 months of the public's knowledge 9| meaning of environmental assessment in his expert
10| of the project. 10| report. Mr. Connelly, as we can see, explains:
11 Public concern over the Whites 11 "Environmental assessment is
12| Point project was acute from the outset. It 12 aprocess used to identify
13| persisted throughout the EA process all the way to 13 and gather information about
14| the government decisions that the project would not 14 the expected future
15| be approved. 15 consequences of a proposed
16 And why wouldn't it? The prospect 16 project before adecisionis
17| of 50 years of quarrying along the Bay of Fundy 17 made as to whether it should
18] that would consume 150 hectares of land and entail 18 proceed.”
19| weekly visits by huge ships travelling to and from 19 Thus, an EA process has an
20| distant ports gave rise to immediate concerns over 20| information-gathering phase aimed at learning what
21| the impact of blasting on endangered marine species 21| arethe potential environmental effects of this
22| and other fish, the effects of siltation and 22| project, and a decision-making phase which, based
23| sedimentation from the quarry site on the local 23| on the information gathered, results in a decision
24| fisheries, the impact of alarge marine terminal on 24| asto whether the project should be permitted to
25| the safety and livelihood of local fishers, the 25| proceed.
Page 129 Page 131
1| risks associated with ballast water and the 1 Now, let's look closer at the EA
2| introduction of invasive species in the waters 2| regimes at issue in this case, and as | noted there
3| adjacent to the site, and the project's impact on 3| weretwo, provincial regime and the federal regime,
4| the tourist industry and the general way of life 4| because, in Canada, the provinces and federal
5| along the Neck. 5| government have shared jurisdiction over the
6 Now, in another location, one 6| environment.
7| founded upon and familiar with heavy industrial 7 Now, | should also note that
8| development, the Whites Point project may have 8| though | refer to the regimesin the present tense,
9| engaged less concern, but given where the project 9| I am describing the regimes as they existed at the
10| wasto be located, this was simply not the case. 10| time of the Whites Point EA. They have since been
11 So with these three fundamental 11| amended.
12| factual underpinningsin mind, the nature of the 12 First, the Nova Scotia Environment
13| Whites Point project, the sensitivities of the 13| Act, also known asthe NSEA. Now, the NSEA
14| surrounding environment and the public concern over 14| requires an EA of prescribed undertakings.
15| the project's potential effects, | want to turn now 15| Included in this list of undertakings are quarries
16| to some of the key features of the EA regimes under 16| over 4 hectaresin size, like the proposed Whites
17| which the Whites Point project was to be assessed. 17| Point quarry.
18 Now, asit was proposed, the 18 The EA isgeneraly conducted by
19| Whites Point project required an environmental 19| officialsin the Nova Scotia Department of
20| assessment under both Nova Scotia's EA regime 20| Environment and Labour, also known as NSDEL, which
21| pursuant to the Nova Scotia Environment Act, and 21| isan acronym you have already heard today and you
22| Canada's EA regime, pursuant to the Canadian 22| will hear in the coming days.
23| Environmental Assessment Act. 23 Now, an EA under the NSEA must
24 Now, | will explain why and some 24| consider the environmental effects of an
25| key features of these regimes, but before doing so, 25| undertaking. Theterm "environmental effects’ is
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1| defined broadly under the NSEA to include: 1| which isits own defined term under the CEAA, also
2 "... any change...in the 2| requiring consideration of socioeconomic effects,

3 environment, i.e., any 3| abeit through a slightly different approach.

4 biophysical change, including 4 The CEAA requires consideration of

5 any effect on socioeconomic 5| any change that the project may causein the

6 conditions." 6| environment. Again, any biophysical change,

7 Now, an EA under the NSEA must 7| including any effect of any changein the

8| also determine whether the undertaking will have an 8| environment on socio-economic conditions.

9| adverse effect respecting the reasonabl e enjoyment 9 So, again, toillustrate, if an EA
10| of life or property. Sotoillustrate, if the 10| under the CEAA finds that the project will have an
11| information gathered in the EA demonstrates that 11| adverse effect on fish habitat, well, this
12| the undertaking will adversely affect an endangered 12| biophysical effect is relevant to government
13| specie, well, this biophysical environmental effect 13| decision-making. But just asimportant, if this
14| isrelevant to government decision-making. 14| effect on fish habitat, an environmental change
15 But just asimportant, if itis 15| that is caused by the project, has an adverse
16| determined that tourists are likely to stop 16| effect on the productivity of the local fishery,
17| visiting the area because of the undertaking and 17| well, then this effect on socioeconomic conditions
18] the tourist industry would suffer, well, this 18| isequally relevant to government decision-making.
19| socioeconomic effect is equally relevant to 19 Now, | want to highlight just a
20| decision-making. 20| couple of other features of the two EA regimes.
21 The NSEA mandates consideration of 21| First, an underlying purpose of the NSEA and CEAA,
22| such socioeconomic effects regardless of the 22| and all Canadian EA regimesfor that matter, isto
23| undertaking's biophysical effects. 23| facilitate meaningful public participation. In
24 Let'snow look at the CEAA, the 24| fact, public participation isinscribed as an
25| Canadian Environmental Assessment Act. Unlikethe 25| overarching purpose of both statutes.
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1| NSEA, which requires an EA of prescribed 1 Thisiswhy both statutes provide
2| undertakings, the CEAA requires an EA if aproject 2| for the possihility of public hearings when certain
3| islikely to have an effect requiring the issuance 3| criteriaare met.
4| of prescribed authorizations by the federal 4 For example, we're looking at an
5| government. 5| excerpt from the expert report of Robert Connelly,

6 Now, these authorizations are 6| which shows that under the CEAA all projects
7| called "triggers" because they trigger an EA, and 7| subject to EA arerequired to undergo, at the very
8| they include, for example, a permit issued by the 8| least, a screening or a comprehensive study.
9| Department of Fisheries and Oceans under the 9 Now, a screening is required for
10| federal Navigable Waters Protection Act for a 10| any project subject to an EA under the CEAA that is
11| marine terminal that would interfere with marine 11| not subject to acomprehensive study. A
12| navigation. 12| comprehensive study isamore involved EA process
13 They also include an authorization 13| than ascreening, and it is required for projects
14| issued by DFO under the federal Fisheries Act for 14| subject to EA under the CEAA that arelisted in
15| destruction of fish habitat or the killing of fish 15| what is known as the Comprehensive Study List
16| by means other than fishing, both of which could 16| Regulations.
17| result from the construction of a marine terminal 17 Now, these are larger projects
18] or long-term quarrying next to the marine 18] that are assumed to be capable of causing
19| environment. 19| significant environmental damage. Projectson the
20 Now, the EA under CEAA is 20| list include: Marine terminals, like the one
21| generally conducted by the federal department 21| proposed for the Whites Point project, that can
22| responsible for the trigger. This department is 22| handle very sellslarger than 25,000 dead weight
23| called "the responsible authority". 23| tons.
24 Like the NSEA, an EA under the 24 Projects on the comprehensive
25| CEAA assesses a project's environmental effects, 25| study list also include aquarry, like the Whites
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1| Point quarry, with a production capacity of over a 1 A secondary, related purpose, is
2| million metric tonnes per annum. 2| to legitimize government decisions about proposals.
3 Now, screenings and comprehensive 3| Opponents of a project that gets approved, and
4| studies, they don't entail public hearings. They 4| supporters of a project that gets rejected, are
5| are conducted on paper by the proponent and the 5| more likely to accept the outcome if they have been
6| responsible authority. But if a project has 6| given a chance to have their say.
7| potential for significant adverse environmental 7 Now, Canada and the claimants
8| effects or where public concerns warrant, its EA 8| disagree on much in this case, but we can agree
9| can bereferred from a screening or a comprehensive 9| that this passage aptly captures the important
10| study to areview panel, which entails public 10| objectives of the review panel process.
11| hearings. 11 Now, a second feature of the EA
12 Now, this can happen at any time 12| regimesto keep in mind is that of harmonization,
13| in the EA process. It can happen at the end of a 13| which recognizes the shared federal-provincial
14| comprehensive study or screening, during a 14| jurisdiction over the environment in Canada.
15| comprehensive study or screening, or before a 15 Projects like the Whites Point
16| comprehensive study or screening has commenced. 16| project can require an EA under more than one EA
17 A review panel isindependent of 17| regime. The provincial and federal governments can
18| and autonomous from the government, the proponent, 18| agree to harmonize; that is, to carry out one EA
19| or any other stakeholder. 19| meeting the informational and decision-making
20 Canada's expert Robert Connelly in 20| requirements of each involved jurisdiction.
21| hisreport has explained that the review panel 21 Now, the ability to harmonizeis
22| members must be unbiased and free of any conflict 22| what allowed a CEAA review panel to be conducted as
23| of interest relative to a component and a project, 23| ajoint review panel operating pursuant to the CEAA
24| and have knowledge or experience relevant to the 24| and the NSEA in the case of the Whites Point EA.
25| anticipated environmental effects of a project. 25 Now, harmonization resultsin
Page 137 Page 139
1 Now, the review panel facilitates 1| improved efficiency, including the sharing of
2| public participation in the EA by allowing the 2| expertise by each level of government, elimination
3| public to comment on the factors to be assessed and 3| of duplication in information gathering, and the
4| the materials that were prepared by the proponent 4| ability of both governments to base decision-making
5| and by ultimately holding public hearings. 5| on the results of one information-gathering
6 Once these steps are compl eted, 6| process.
7| the review panel then makes recommendations to 7 Now, the benefits of harmonization
8| government decision-makers on the basis of 8| were not lost on the claimantsin this case. In
9| information gathered during the public review. 9| fact, in their very first meeting with federa
10 Government decision makers then 10| officials, they asked for comment on whether or not
11| review the record and recommendations and make an 11| the federal and provincial EA can bedoneasa
12| EA decision. 12]joint effort.
13 Now, the robust public 13 Now, the answer, as we know, was
14| participation afforded by areview panel servesan 14| indeed "yes".
15| integral role in any democracy, as does any public 15 So with the basic factua
16| hearing process. As the claimant's expert, 16| underpinnings of the Whites Point EA that | have
17| Mr. Estrin, himself has explained: 17| gone over and key features of the EA regimesin
18 "In my view, the main purpose 18| mind, let's now turn to some of the key points and
19 of hearings under CEAA and 19| decisions that were made in the Whites Point EA
20 provincial EA legidationis 20| process.
21 to ensure that the public's 21 Now, thefirst step in any EA
22 concerns about a proposal can 22| processisfor the proponent to inform government
23 be heard and considered by 23| officials of what it proposesto do. The
24 the proponent and the 24| claimants' project manager, Paul Buxton, did this
25 government decision-makers." 25| by submitting this rudimentary draft project
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1| description to NSDEL on September 30, 2002. 1| description making it clear the project would also
2 Now, this draft spoke of a 2| require an EA under the NSEA due to the size of the
3| land-based construction, which was the quarry, and 3| quarry, after visitsto the project site were
4| amarine-based construction, which was the marine 4| conducted and preliminary views on the potential
5| terminal. 5| environmental effects of the project were
6 It also made clear that quarrying 6| formulated, and after the outcry of public concern
7| would last from 30 to 50 years with approximately 7| over the project continued to mount, all of those
8| 10 acres or 4 hectares of quarry being opened each 8| initial observationsthat | just went over were
9| year. It also made clear that 40 to 50 shipments 9| considered and analyzed and discussed, debated

10| of crushed aggregate would be shipped out of the 10| within both the Nova Scotia and federal

11| Digby Neck each year in ships measuring up to 225 11| governments, and given the project's potential

12| metresin length. 12| environmental effects, the public concerns these
13 Now, the submission of this draft 13| engaged and the requirement for an EA at both

14| initiated a series of steps culminating in 14| provincia and federal levels, senior officiasin

15| government decisions regarding the EA of the Whites 15| NSDEL and DFO recommended to their respective
16| Paint project. 16| ministers that the project should be assessed by a
17 Nova Scotia and federa officials 17| review panel conducted jointly under the Nova

18| met to discuss the proposal on December 3rd, 2002, 18| Scotia and federal EA regimes.

19| and even though they were just presented with a 19 Thewheelsfor areview panel were

20| draft project description, it was immediately 20| then set in motion when DFO Minister Robert

21| apparent that the proposed project engaged severa 21| Thibault referred the project to the federa

22| EA considerations which were set out in the DFO 22| Minister of the Environment, David Anderson, for
23| email that you see before you prepared the day 23| referral to areview panel on June 26th, 2003.

24| after this meeting. 24 And just over amonth later,

25 First, the Navigable Waters 25| Minister Anderson confirmed the Whites Point
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1| Protection Permit required for the marine terminal 1| project would be assessed by a Joint Review Panel.
2| would trigger an EA under the Canadian 2 Now, | want to pause for amoment
3| Environmental Assessment Act, and the size of the 3| and take you back to one of those overarching
4| marine terminal met the threshold under the 4| considerations that | noted at the outset,
5| comprehensive study list regulations the project 5| specificaly, how the claimants' caseislong on
6| would require at the very least acomprehensive 6| dramatic assertions, but short on facts.
7| study. 7 | am pausing here to do so,

8 Second, dueto the size, extent, 8| because one of the claimants primary complaints
9| duration, environmental issues and extensive public 9| appears to be that the Whites Point project was
10| concern over the proposal, DFO may wish to kick the 10| referred to a Joint Review Panel.
11| project up to a panel review. 11 Now, instead of acknowledging how
12 Third, asan EA would be required 12| and why the factsthat | have just described
13| under provincia and federal law, given the 13| warranted the referral, the claimants take is that
14| benefits to be realized by harmonization that | 14| the referral was unjustified and an element of the
15| have described earlier, ajoint review option was 15| conspiracy to ensure the failure of the Whites
16| being explored. 16| Paint project.
17 Now, these were the observations 17 Many other allegations here are
18] of the on-the-ground officials at the very first 18] directed at the DFO minister that | just mentioned,
19| intergovernmental meeting on the project on 19| Robert Thibault, who made the referral. If there
20| December 3rd, 2002. 20| is centra bad guy in the claimant's story, its
21 Five months later, after the 21| Minister Thibault.
22| proponents filed an application for the marine 22 The claimants' pleadings are
23| terminal, after it was determined that the marine 23| loaded with inflammatory allegations against him,
24| terminal application triggered an EA under the 24| that his office abused its power by interfering in
25| CEAA, after the proponents filed a complete project 25| the work of government officials working on the EA,
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1| that he used his position to make the EA take as 1 But in support the claimants' cite
2| much time and be as difficult and as expensive as 2| to Minister Thibault's June 26th, 2003 letter to
3| possible. 3| the Minister of the Environment, referring the
4 But thisis nothing more than 4| Whites Point project for referral to areview
5| unsubstantiated spin, and the spin is not borne out 5| panel.
6| by the facts, and | want to cite but two examples 6 Now, you can see the |etter on the
7| here to provide you of aflavour of their approach. 7| screen. Itisnot clear how this letter supports
8 At paragraph 759 of the claimants 8| the allegation that Minister Thibault used his
9| memorial, they allege: 9| political position to carry out some deception or
10 "The Minister of Fisheries 10| even what the deception was. It isastandard
11 and Oceans was advised by his 11| |etter explaining the potential effects of the
12 officials that the Department 12| Whites Point project and why these warranted
13 did not have the legislative 13| referral of the project to areview panel.
14 authority to carry out the 14 Now, | will note at this point
15 Minister's desire to control 15| that in light of al of these allegationsin the
16 this environmental review." 16| claimants' memorial, Mr. Thibault, who is now a
17 Now, here we have DFO officials 17| private citizen and no longer serves as a member of
18| apparently telling their Minister to back off, that 18| parliament, was compelled to file an affidavit in
19| he didn't have the authority to allegedly control 19| this arbitration to explain hisrole in decision
20| the EA, but when you look at the document cited in 20| making in the Whites Point EA and to address the
21| support, the June 25th, 2003 briefing note DFO 21| claimants' absurd account of hisinvolvement.
22| prepared recommending referral of the EA to a 22 And hereiswhat Robert Thibault
23| review panel, it says nothing of the sort. 23| has sworn under oath to be true. First, in
24 This document doesn't speak to any 24| paragraph 14 of his affidavit:
25| desire by Minister Thibault to "control this 25 "I wanted to be informed
Page 145 Page 147
1| environmental review", and it most certainly 1 about the Whites Point EA for
2| doesn't advise him that he didn't have the 2 asimplereason. Thiswasa
3| authority to carry out such adesire. 3 major development in my
4 What the note did was explain the 4 electoral district and |
5| reasons why the Whites Point project could be 5 wanted to make sure that |
6| referred to areview pane and, in light of these 6 stayed informed of events so
7| facts, it recommended to Minister Thibault, that 7 that neither | nor my staff
8| such areferral could be made. It doesn't come 8 would be surprised by claims
9| close to supporting the claimants' loaded language 9 being made about the project
10| and nor do the facts of this case. 10 by my constituents. | was,
11 If Minister Thibault really wanted 11 however, at all times aware
12| to control the review, why would he refer it to an 12 of the need to let officials
13| independent review panel over which he would have 13 complete their work. At no
14| no control ? 14 timedid | ever direct or
15 Take alook now at paragraph 500 15 otherwise interfere with the
16| of the claimant's memorial where they allege it was 16 work of these officials, nor
17| Minister Thibault who used his political position 17 did | ever make adecision
18] to deceive the Minister of Environment to look into 18 before they requested one
19| amarine terminal that would harmfully alter, 19 from me."
20| disrupt or destroy fish habitat, destroy fish and 20 In paragraph 15, Mr. Thibault
21| interfere substantially with navigation. 21| states that he;
22 Now, here we have more loaded 22 "... never provided any
23| language aleging that Minister Thibault used his 23 direction to officials
24| political position to deceive another cabinet 24 regarding blasting on the
25| minister in connection with the Whites Point EA. 25 proposed quarry, the scope of
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1 the project or the assessment 1 might have been allegations
2 or the type of assessment 2 of bias because of my role as
3 that was most appropriate, 3 the local MP, regardless of
4 nor did I, nor to the best of 4 whether the conclusion came
5 my knowledge, anyone on my 5 out in favour of or against
6 staff ever request that any 6 the proposed development.”
7 decision on the project be 7 Now, given the serious nature of
8 delayed or dealt within a 8| the claimants' allegations and their apparent
9 manner that was different 9| importance to this claim, we are puzzled asto why,
10 than the normal course. In 10| of al of the fact witnesses that have testified on
11 fact, | am at alossto 11| behalf of Canada in the arbitration, the claimants
12 understand why anyone would 12| chose not to call Robert Thibault to be
13 believe that slowing down the 13| cross-examined. Thisevidencethat | have just
14 process would be in my 14| recited stands unchallenged.
15 interest. There was nothing 15 Whatever the claimants' reasons,
16 to be gained by my avoiding 16| all that they have put before you are the type of
17 making a decision on the 17| unsubstantiated and misleading allegations that |
18 project, and | certainly 18| have just described, allegations that don't stand
19 never expressed that there 19| against Mr. Thibault's sworn testimony in his
20 would be." [Asread] 20| affidavit, testimony that he was prepared to defend
21 In paragraph 16, Robert Thibault 21| inthisforum.
22| dtates: 22 Now, let's move back to the next
23 "The only comment that | 23| stepsin the Whites Point environmental assessment
24 made, both to my own staff 24| process. Thisis the establishment of the Joint
25 and publicly to the press, 25| Review Panel.
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1 was that | would not use the 1 With the decision that the Whites
2 Fisheries Act or the CEAA to 2| Point EA would be referred to a panel review, NSDEL
3 ‘kill the project’. | made 3| and CEAA officials set about establishing the JRP
4 clear that my only interest 4| by preparing the draft Joint Review Panel agreement
5 wasin afull and fair 5| and terms of reference.
6 environmental assessment of 6 Now, the JRP agreement appears on
7 the proposal that strictly 7| the screen, and we will be looking at it in the
8 complied with the rules, did 8| coming days, but for now | will just note that this
9 not cut any corners and 9| document serves as atype of constitution for the
10 allowed for meaningful public 10| Joint Review Panel.
11 participation.” 11 The JRP agreement itself explains
12 Then finally in paragraph 19, 12| the legidative basis for the review and the
13| Mr. Thibault states that: 13| requirements of the panel report which, asthe
14 "While it was not the reason 14| product of ajoint review, had to satisfy the
15 that | agreed to make the 15| information-gathering requirements of the NSEA and
16 referral, | also believed 16| the CEAA.
17 that the independent nature 17 Now, the terms of reference which
18 of areview panel wasthe 18] are attached to the JRP agreement, they set the
19 best way to assess a 19| parameters of the review, including the scope of
20 contentious project located 20| the project to be assessed and the factors to be
21 in my riding and directly 21| considered.
22 affecting my constituents. | 22 Now, again, these factors had to
23 was certainly aware that if 23| generate sufficient information to meet the
24 DFO had conducted the 24| decision-making requirements of each jurisdiction.
25 assessment itself, there 25| The public and the proponent were given the
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1| opportunity to comment on the draft JRP agreement 1| process included almost 60 days of public hearings
2| and terms of reference in the fall of 2003, but 2| and culminated in the Sable Gas JRP's
3| before it could be finalized, the Bilcon side of 3| recommendation for project approval.
4| the Global Quarry Products Partnership requested a 4 Canada's expert witnessin this
5| delay in the constitution of the JRP in February of 5| arbitration, Lawrence Smith, who sits behind me,
6| 2004 in order to resolve corporate issues relating 6| served as lead counsel for the proponent in the
7| to its partnership with Nova Stone. 7| Sable Gas EA, and he will be available later on to
8 Now, these issues were resolved 8| answer any questions that you might have about his
9| five months later when Bilcon notified officials 9| experiencesin a JRP process chaired by

10| that its partnership with Nova Stone had been 10| Dr. Fournier.

11| dissolved and that it would be the sole proponent 11 Now, the Whites Point JRP also

12| of the project. 12| included Dr. Gunter Muecke, a professor emeritusin
13 So the JRP agreement was then 13| geochemistry, geology and environmental studies at
14| updated, and both it and the panellists that were 14| Dalhousie University.

15| appointed to the Whites Point JRP were announced to 15 Dr. Muecke was aformer member of

16| the public on November 5th, 2004. 16| the JRP established for the EA of the Kelly's

17 Now, here | want to pause again to 17| Mountain Quarry and Marine Terminal in 1991. This
18] highlight the claimants' take on the three JRP 18| isa Nova Scotia project similar to the Whites

19| members, which isjust as negative as their take on 19| Point project that is described in the affidavit of

20| Minister Thibault. The claimants allege that the 20| Neil Bellefontaine, one of Canada's witnesses that
21| panel was not comprised of persons with the 21| we will be hearing from next week.

22| requisite professional credentials and experience. 22 The JRP also included Dr. Jill

23 They further allege that the 23| Grant, the director of Dalhousie's school of

24| Governments of Nova Scotia and Canada had the 24| planning. Now, asis explained in the affidavit of

25| political purpose of preventing the export of 25| Christopher Daly, Dr. Grant's expertise, which

Page 153 Page 155
1| Canadian aggregate to the United States and that to 1| included the cultural context of community
2| implement their scheme, they appointed to the JRP 2| planning, social impact assessment and site
3| persons known to be biassed anti-devel opment 3| planning for sustainable devel opment, was relevant
4| activists. 4| to the potential social-economic effects of the
5 Now, here are more fantastic 5| project which, as we have seen, would be an
6| assertions, but no facts to substantiate the 6| important component of this environmental
7| existence of a scheme, nor that the panellists were 7| assessment..
8| biassed anti-development activists. 8 Now, these three individuals had
9 What the facts do discloseis that 9| the requisite experience to serve, and in stark

10| the JRP members were qualified, they were 10| contrast to what the claimants now plead, just

11| unbiassed, and they were possessed of the required 11| three weeks after their appointment, Mr. Buxton,
12| expertise. 12| Bilcon's project manager, is recorded to have

13 They were, first, Dr. Robert 13| stated in a public meeting that if "they", that is
14| Fournier, a professor of oceanography at Halifax's 14| Bilcon, had the option to choose, they may well
15| Dalhousie University. Now, Dr. Fournier was 15| have chosen these professionals.

16| appointed chair of the Whites Point JRP. He had 16 Now, moving on, once the JRP was
17| served severa years earlier as the chair of the 17| constituted, it then took the required steps to

18| five-member Joint Review Panel that assessed the 18| engage the public and gather information from
19| Sable Gas projects. 19| Bilcon on the potential environmental effects of
20 Now, the Sable Gas projects were 20| the Whites Point project.

21| proposed by a consortium of US investors and they 21 | want to highlight some of the

22| entailed the collection and the processing and 22| key stepsin the JRP's process, but | pause here
23| shipment by pipeline of natural gas from Nova 23| briefly to note that Bilcon chose not to retain a
24| Scotiato US markets. 24| leading environmental consulting firm that would
25 This multi-jurisdictional EA 25| typically be called upon to represent a proponent
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1| by this point in the process. 1| impact statement, and this was followed by a period
2 It, rather, chose to conduct the 2| during which members of the public and government
3| EA through its project manager, Mr. Buxton, who, 3| officials commented on Bilcon's EI'S and during
4| with respect, doesn't appear to have had past 4| which the JRP issued information requests on issues
5| experience in preparing an EA for a proponent whose 5| not adequately addressed in the EIS.
6| project was to be assessed by a Joint Review Panel. 6 Bilcon was given full opportunity
7 Canada's expert, Lawrence Smith, 7| to respond to the public comments and to the JRP's
8| isan EA practitioner who has represented multiple 8| information requests, many of which it simply
9| proponentsin JRP proceedings, and he has described 9| ignored.

10| the apparent shortcomings in Bilcon's approach in 10 It was also during this period

11| hisfirst expert report and how these impacted the 11| that Bilcon, recognizing that it required some

12| Whites Point EA. 12| assistance in the process, retained AMEC, which was
13 Now, turning to the process 13| an international environmental consulting firm, to
14| itself, at each and every point of this process, 14| assist Mr. Buxton with the process.

15| Bilcon was afforded adequate notice and due process 15 Finally, from June 16th to 30th,

16| and it was treated fairly. 16| 2007, the JRP held public hearingsin Digby, Nova
17 Within one week of being 17| Scotia, hearings at which Bilcon and its

18| announced, the JRP released draft environmental 18| representatives were again able to make the

19| impact statement guidelines for Bilcon's review and 19| presentations they deemed necessary and to ask

20| for public comment. Now, EIS guidelines are 20| questions of every other presenter.

21| detailed instructions on the information regarding 21 Now, consistent with their take on

22| the environmental effects of a proposed project 22| every decision made in the Whites Point EA, the
23| that a proponent is to provide in its environmental 23| claimants are extremely critical of the Joint

24| impact statement or EIS. 24| Review Panel, alleging that it imposed capricious
25 The EISisthe cornerstone 25| and arbitrary demands on Bilcon.
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1| document used in the JRP process. EIS guidelines 1 Now, the requirements Bilcon was
2| are naturally tailored to the issues engaged by the 2| asked to fulfil were neither arbitrary nor
3| project and environment in issue, in addition to 3| capricious, but were no doubt perceived as such by
4| theinformational requirements of the involved 4| aproponent that does not appear to have
5| jurisdictions. 5| appreciated the nature of the processin which it
6 From January 6th to 9th 2005, the 6| was engaged. The record reveals a proponent that
7| JRP held scoping meetings at four locationsin 7| assumed it was in amere permitting process, that
8| southwest Nova Scotia to facilitate public comments 8| it was entitled to a permit, when at the end of the
9| on the draft EIS guidelines. Now, Bilcon was 9| day and on the basis of information gathered during

10| welcome to participate in these meetings. 10| the EA, adecision had to be made as to whether or
11 Three months later the JRP issued 11| not the project should be allowed to proceed.

12| thefinal EIS guidelines, giving Bilcon notice of 12 And their flawed understanding of

13| the issuesits EIS would have to address. The 13| the process is well documented. For example, just
14| final EIS guidelines provided Bilcon was to address 14| afew weeks after the JRP was appointed, the

15| both the biological impacts of the project, but 15| minutes of a public meeting provide that Mr. Buxton
16| also its human impacts, including itsimpact on 16| explained the following. Mr. Buxton noted this

17| factors such as community profile, the economy, 17| project isalega project and thereisnothing in

18| human health and community wellness, and social and 18| law to prevent this project from going ahead.

19| cultural patterns. 19 He noted there are hoops to jump

20 Now, these latter requirements, 20| through and satisfy to obtain permits, but thereis
21| again, aren't surprising given that the NSEA and 21| nothing to say that the quarry can't proceed at

22| CEAA require an EA to consider effects of the 22| Whites Cove.

23| project on socioeconomic conditions. 23 And then in alater presentation

24 Now, in April 26th, 2006, after 24| to four ministers of the government of Nova Scotia,
25| dmost 13 months, Bilcon filed its environmental 25| Bilcon explained its view that the federal and
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1| provincial environmental assessment acts are 1 Project.”
2| clearly in place to determine the specific terms 2 Now the JRP issued its report on
3| and conditions which must be adhered to by a 3| Octaober 22nd, 2007. And, as we know, it
4| proponent for the project to receive permitting. 4| recommended that the Whites Point project should
5 Now, these assertions are simply 5| not be approved.
6| not correct. An EA conducted under the federal or 6 Its recommendation was based on
7| provincial EA regimesis not just a mere permitting 7| the following conclusions: That the project would
8| process. Itis, rather, used to gather information 8| have an adverse effect on the people, communities
9| about the expected future consegquences of a project 9| and economy of Digby Neck and Islands, whose core
10| to alow for government decision-makers to make an 10| values support the principles of sustainable
11| informed decision as to whether they should take 11| development based on the quality of the local
12| action that would allow the project, asits been 12| environment; that the project would undermine
13| proposed, to proceed. 13| community-driven economic development planning and
14 But if these are the types of 14| threaten an area recognized and celebrated as a
15| assumptions that the claimants took into the EA 15| model of sustainability by local, regional,
16| process, if in their minds the EA was nothing more 16| national and international authorities; and that
17| than hoops to jump through to get a permit or that 17| the imposition of a major long-term industrial site
18| a proponent just needed to cobble something 18| would introduce a significant and irreversible
19| together to satisfy the system, well, it is not 19| change to Digby Neck and Islands, resulting in
20| surprising that they take issue with what was 20| sufficiently important changes to the community's
21| required of them, but this doesn't mean that their 21| core's values to warrant the Panel assessing them
22| complaints or characterizations of the process are 22| asa Significant Adverse Environmental Effect that
23| either accurate or justified. 23| cannot be mitigated.
24 Now, after the JRP completed its 24 The claimants and their experts
25| information-gathering, they prepared a report 25| make much of the three words "community's core
Page 161 Page 163
1| detailing its recommendations to government 1| values" into these pleadings. They have
2| decision-makers. 2| characterized them as a fabrication over which
3 | pause here to highlight that the 3| Bilcon was given no notice. But even the
4| record shows the JRP to have been hindered in its 4| claimants' expert, Mr. Estrin, agrees that effects
5| efforts by the quality of the information that had 5| on acommunity's core val ues are socioeconomic
6| been provided by Bilcon. Initsreport, the JRP 6| effects, and the passages | just cited from the
7| noted that: 7| report make it clear that the JRP concluded the
8 "In many ways the information 8| Whites Point project would undermine the very
9 provided by the Proponent was 9| socioeconomic conditions existing on the Digby Neck
10 inadequate for the 10| that | described earlier, and that given the
11 requirements of an 11| fundamental inconsistency between the project and
12 environmental assessment, 12| the local environment, there was nothing that could
13 that the Proponent declined 13| be done to mitigate this significant adverse
14 to provide some of the 14| environmental effect.
15 information requested by the 15 Thiswas afactor that the JRP was
16 Panel... and that a more 16| entitled and, indeed, required to consider under
17 adequate EIS document and 17| both the NSEA and the CEAA, and its recommendation
18 responses to information 18] to rgject the project on this ground was made well
19 requests would have 19| within its mandate.
20 facilitated the review 20 Now, as | have explained, in every
21 process.” 21| EA adecision hasto be made on the basis of the
22 And that: 22| information that's been gathered as to whether
23 "The accumulation of concerns 23| permits should be issued or approvals granted that
24 about adequacy leadsthe 24| would allow the project or activity in question to
25 Panel to question the 25| proceed.

Arbitration Place

Page: 40



WILLIAM RALPH CLAYTON, et a. v. GOVERNMENT OF CANADA

October 22, 2013

Page 164 Page 166
1 In the case of the Whites Point 1| on awhole host of matters that need not be
2| EA, astwo governments were carrying out the EAS, 2| debated, asthey are irrelevant to the outcome of
3| two decisions had to be made. 3| the EA processthat | just described.
4 These decisions were independent 4 | want to briefly touch on four
5| of one another, in that each government had its own 5| here. First, we anticipate that there will be much
6| decision to make in accordance with its own 6| focus on decisions made regarding a 3.9 hectare
7| legidlation. 7| quarry for which Nova Stone, Bilcon's Canadian
8 However, the ability of the Whites 8| partner, was a proponent at the outset of plans for
9| Point project to proceed was dependent on both 9| the Whites Point project.
10| governments deciding that it should be approved. 10 Now, it isimportant to note that
11 Nova Scotia made its decision 11| Mr. Nash's comments today regarding blasting
12| first. On November 20th, 2007, Mark Parent, the 12| setbacks and Mr. Buxton'sinteractions with DFO in
13| Minister of NSDEL, notified Mr. Buxton in a 13| 2002 and 2003 were in relation to this 3.9 hectare
14| persona phone call and in writing that he would be 14| quarry. In many instances, he confused and
15| accepting the JRP's recommendation. 15| conflated decisions and comments made in respect of
16 Now, this decision rendered the 16| the 3.9 hectare quarry with decisions and comments
17| federal decision that had to be made moot as the 17| made in respect of the Whites Point project, in
18| project could not proceed at this point under Nova 18| particular, in slides 58 to 60 of his presentation.
19| Scotia law. 19 Now, Nova Stone applied for the
20 But as the federal government was 20| 3.9 hectare quarry separately from the larger
21| till required to respond to the report under the 21| Whites Point project. Asthis map shows, the 3.9
22| CEAA, it did so amonth later, confirming that 22| hectare quarry was contained within the property
23| Canada had accepted the recommendations of the 23| that had been leased for the Whites Point project
24| Joint Review Panel. 24| site.
25 Now, as they have with the rest of 25 The claimants expend so much time
Page 165 Page 167
1| their story, the claimants allege these decisions 1| and effort complaining about decisions made
2| werethefinal act in a scheme to bring about the 2| regarding the 3.9 hectare quarry that one might
3| predetermined outcome that the Whites Point project 3| think this was the project they had proposed. It
4| wasto fail, but if such a scheme existed, it was 4| was not.
5| both multi-jurisdictional and incredibly 5 What it was was a small operation
6| bipartisan. By this point, the process had spanned 6| for which Nova Stone obtained an industrial
7| five years and several provincial, and federal 7| approval from NSDEL on April 30th, 2002, well
8| governments led by different ministers from 8| before the draft project description was filed for
9| different political parties. 9| the larger project.
10 And asimplausible as such a 10 They did so because quarries under
11| schemeis, the claimants’ complaints about this 11| four hectares are not undertakings under the NSEA
12| phase of the EA don't detract from the fact that 12| that requireaEA. They only require an industrial
13| the decisions fell squarely within each 13| approval.
14| government's mandate and were reasonable in light 14 Now, essentially the claimants
15| of the panel's recommendation. 15| wanted to get a head start through Nova Stone's 3.9
16 Now, what | have provided to you 16| hectare quarry in developing the Whites Point
17| thusfar is an overview of the salient facts of the 17| project.
18| Whites Point EA, and it is on the basis of these 18 In fact, the final project
19| facts that you are going to need to decide the 19| description for the Whites Point project showed
20| claimants claims. 20| Nova Stone's 3.9 hectare quarry to be entirely
21 Before turning to these claims, 21| contained within the larger Whites Point project,
22| though, | want to revert to my comments at the 22| and the site of infrastructure for the larger
23| outset regarding those overarching considerations 23| project including a sedimentation retention pond
24| that we would like you to keep in mind, in 24| and quarry buildings.
25| particular, my comment that the claimants focussed 25 The claimants advance a number of
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1| meritless allegations over this 3.9 hectare quarry. 1| decision on the misguided notion that DFO had no
2| They challenge DFO's involvement in the review of 2| authority over the quarry element of the Whites
3| blasting on the 3.9 hectare quarry, notwithstanding 3| Point project, and, hence, no jurisdiction to
4| the potential impact of this activity on fisheries 4| includeit in the scope of project for the purposes
5| issues. 5| of the EA.

6 They complain that Nova Stone 6 The claimants characterize DFO's
7| wasn't allowed to operate the 3.9 hectare quarry, 7| scope of project determination as unusual and
8| notwithstanding it was on the very land and 8| unlawful. They arewrong. DFO's scope of project
9| entailed the very activities to be assessed by the 9| decision was both rational and legally correct, but
10| JRPin the EA of the Whites Point project. 10| the most apt characterization for the decision in
11 They claim their inability to 11| thiscaseis, in our view, irrelevant.
12| conduct atest blast on the 3.9 hectare quarry 12 Why? Because no matter what, the
13| denied them data needed for the JRP process, 13| Whites Point project required EAs under both the
14| notwithstanding that they didn't need an 14| NSEA and the CEAA. Given the harmonized approach
15| operational quarry to conduct asimple test blast. 15| that was to be taken, the scope of project for the
16 So while these allegations are all 16| EA had to be broad enough to meet the informational
17| groundless, they are also irrelevant to what you 17| needs of both jurisdictions.
18| have to decide, because the claimants didn't come 18 Further and finally, in the end,
19| to Nova Scotia to operate a 3.9 hectare quarry. 19| the scope of project was not decided by DFO. It
20| They came to operate the Whites Point project. 20| was decided by the Nova Scotia Minister of NSDEL
21 Now, the lack of importance of the 21| and the federal Minister of the Environment in the
22| 3.9 hectare quarry to the realization of their plan 22| agreement establishing the JRP.
23| isno better illustrated by the fact that they 23 Now, the claimants and their
24| chose to abandon the 3.9 hectare quarry on May 1<t, 24| experts also challenge how the Joint Review Panel
25| 2004, three years before the JRP hearings, as part 25| conducted the EA process, for example, that it
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1| of the corporate reorganization that | have alluded 1| misapplied EA concepts like the precautionary
2| to earlier. 2| principle, adaptive management and cumulative
3 Now, in the end, also, the JRP's 3| environmental effects. Now, again, we disagree
4| recommendation that the project should not be 4| with al of these claims.
5| approved, it wasn't related to data that could be 5 Canada's expert, Lawrence Smith,
6| derived from conducting atest blast on the 3.9 6| when he testifies, can explain for you while
7| hectare quarry site. It was based on the JRP's 7| they're al unfounded, but they are also simply not
8| findings regarding the project's significant 8| debates on which we need to spend hearing time,
9| adverse environmental effects, including its 9| because no matter how they might be resolved, the

10| inconsistency with socioeconomic development on the 10| claimants provide no explanation that but for these
11| Digby Neck. 11] issues, the outcome of the Whites Point EA would
12 So in the coming days, please ask 12| have been different.

13| yourselves: Doestheissue of the 3.9 hectare 13 Finally, the claimants challenge

14| quarry matter in the end? We say that the answer 14| the congtitutionality of the federal government's
15| is"no" and that much paper and hearing time could 15| decision to accept the Joint Review Panel's

16| have been saved had the claimants not fixated so 16| recommendation.

17| much on thisissue. 17 While we are of the view these

18 Now, another debate we anticipate 18| arguments have no basis, they are again irrelevant,
19| in the coming days, and Mr. Nash has confirmed it 19| as Nova Scotids prior rejection of the Whites

20| for usthismorning, will relateto DFO's 20| Point project meant that, no matter what, the

21| preliminary decision in April of 2003 that the 21| project could not proceed.

22| scope of the Whites Point project for the purposes 22 Now, let'sturn to the legal

23| of the EA would include the marine terminal and the 23| issuesthat the Tribunal will have to decidein

24| quarry. 24| thisarbitration. They fall under three general

25 The claimants challenge this 25| headings: First, the jurisdictional barsto the
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1| claimants claims; second, the claim that Canada 1| the claimants challenge is NAFTA Article 1116,
2| violated its minimum standard of treatment 2| paragraph 2, which provides for atime bar to
3| obligation under Article 1105; and, third, the 3| certain claimsin this case.
4| claim that Canada violated its national treatment 4 Article 1116, paragraph 2,
5| and MFN obligations under Articles 1102 and 1103. 5| specifically provides that a claimant may not make
6 Now, thefirst key legal issue 6| aclaim if more than three years has elapsed from
7| that the Tribunal will have to address is whether 7| the date on which it first had knowledge of the
8| it hasjurisdiction over anumber of claimsin 8| alleged breach and resulting damage.
9] light of certain threshold provisionsin the NAFTA, 9 Let me recap some key dates here
10| in particular, claims relating to Nova Stone's 3.9 10| that are relevant to the three-year time bar under
11| hectare quarry, claimsthat are time barred, claims 11| Article 1116, paragraph 2.
12| regarding the JRP's administration of the EA, and 12 First, the disputing parties have
13| claims pertaining to measures that didn't cause the 13| agreed that the commencement date of this
14| claimants damage. 14| arbitration was June 17th, 2008. As such, the
15 We will review each of these. 15| Tribunal doesn't have jurisdiction to entertain
16| Let'sfirst consider measures relating to Nova 16| claims relating to measures for which the claimants
17| Ston€'s 3.9 hectare quarry. 17| had knowledge of the alleged breach and resultant
18 Now, | have aready explained why 18| loss more than three years prior to this date,
19| the claimants complaints here are really 19| j.e, prior to June 17th, 2005.
20| irrelevant to what you have to decide, but they 20 And there are several such
21| dso facejurisdictional bars. 21| measures. Firgt, the evidence is overwhelming that
22 First, under NAFTA Article 1101, 22| for any and all measures relating to Nova Stone's
23| paragraph 1, atribunal only has jurisdiction to 23| 3.9 hectare quarry, the claimants first knew of any
24| consider measures relating to investors of another 24| alleged breach and loss incurred well in advance of
25| party or investments of investors of another party. 25| June 17th, 2005.
Page 173 Page 175
1 Measures that don't relate to the 1 Infact, as| noted, the 3.9
2| claimants or their investments cannot be considered 2| hectare quarry was voluntarily abandoned as of May
3| by aNAFTA tribunal. 3| 1st, 2004, 13 months prior to the June 17, 2005
4 Now, the claimants take great 4| cutoff date.
5| liberties with the facts here. They are fond of 5 No measures could have been taken
6| asserting that the industrial approval issued for 6| with respect to the 3.9 hectare quarry after May
7| the 3.9 hectare quarry was Bilcon's. It was not. 7| 1st, 2004, |et alone after June 17, 2005, and no
8 Aswe can see, it was Nova 8| measures that had been taken with respect to the
9| Stone's. Nova Stone applied for and was issued the 9| 3.9 hectare quarry could have possibly continued
10| industrial approval for the 3.9 hectare quarry, and 10| into the three-year time period, because this
11| under Nova Scotialaw, it couldn't be transferred 11| project was a dead issue by May 1st, 2004.
12| without Ministerial consent. 12 Several other claims are similarly
13 So any measures relating to the 13| time barred, including the claimants' claim
14| industrial approval related to Nova Stone. The 14| pertaining to Minister Thibault's June 26, 2003
15| fact that Bilcon entered into a business 15| referral of the Whites Point project to areview
16| relationship with Nova Stone after issuance of the 16| panel, a measure that pre-dated the time bar cutoff
17| approval doesn't mean that measures taken with 17| by 24 months.
18] regards to the 3.9 hectare quarry related to 18 The claimants' claims pertaining
19| Bilcon. 19| to DFO's April 14th, 2003 determinations that the
20 As measures relating to Nova 20| Whites Point project would require, at the very
21| Stone'sindustrial approval did not relate to the 21| |east, acomprehensive study and that the quarry
22| claimants, they are beyond the Tribunal's 22| element of the project should be included in the
23| jurisdiction. 23| scope of project for the purposes of the EA are
24 A second jurisdictional bar to the 24| similarly time barred. They are measures that
25| Tribunal's consideration of certain measures that 25| pre-dated the time bar cutoff by 26 months.
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1 Now, none of these measures 1| loss or damaged could possibly flow from the
2| warrant afinding of aNAFTA breach in thefirst 2| federal decision asrequired by Article 1116,
3| place, but putting this issue aside, each was known 3| paragraph 1.
4| to the claimants prior to June 17, 2005, and to the 4 Let'sturn briefly now to the
5| extent that they resulted in the claimants 5| substantive failings of the claimants claims.
6| incurring additional cost or expense, well, the 6| First, the claimants allege that governmental
7| claimants knew this as well before June 17, 2005. 7| measures taken in the Whites Point EA and the acts
8 These claims are accordingly 8| of the JRP violated Canada's minimum standard of
9| time-barred. 9| treatment obligation under NAFTA Article 1105.
10 Now, as | have noted, the 10 This article provides that:
11| claimants also challenge how the Whites Point JRP 11 "Each party shall accord to
12| conducted the EA, but the acts of the Joint Review 12 investments of investors of
13| Panel, a non-governmental body composed of private 13 another party treatment in
14| citizens, are not measures adopted or maintained by 14 accordance with international
15| aparty, asrequired by NAFTA Article 1101, 15 law, including fair and
16| paragraph 1, and, hence, are not attributable to 16 equitable treatment and full
17| Canadain international law. 17 protection and security."
18 Now, the claimants response to 18 With respect to the claimants
19| thisjurisdictional bar has been, to say the leadt, 19| Article 1105 claim, for now we simply wish to make
20| confused. They have aleged that the JRPis an 20| three points clear. First, the FTC note, the Free
21| organ of Canada, that it exercised delegated 21| Trade Commission's note of interpretation of
22| governmental authority, and that it acted under 22| Article 1105, defines the substantive content of
23| Canadds instructions. 23| the obligation by providing that the obligation
24 Now, each allegation ignores the 24| prescribes the customary international law minimum
25| fundamental nature of a JRP and the facts of this 25| standard of treatment of aliens as the minimum
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1| case. The JRPisand was not an organ of Canada. 1| treatment of treatment to be afforded to
2| The JRP was not exercising delegated governmental 2| investments of investors of another party.
3| authority with respect to the acts that the 3 Now, the claimants have advanced a
4| claimants allege are NAFTA breaches, nor did the 4| number of novel theories asto why this Tribunal
5| JRP act under Canada's control or instructions at 5| should be the first to ignore the content of the
6| any time. 6| FTC note and to accept their interpretation of
7 Its acts are accordingly not 7| NAFTA Article 1105.
8| attributable to Canada for the purposes of this 8 My colleagues will address the
9| case. 9| intricacies of the claimants theories in argument,
10 Finally, the claimants challenge 10| but for now | will simply say the note provides,
11| governmental actsthat, by virtue of acts preceding 11| pursuant to NAFTA Article 1131, paragraph 2, the
12| them, were incapable of causing them any alleged 12| interpretation of Article 1105 that this Tribunal
13| damage. AsNAFTA Article 1116, paragraph 1 13| must follow.
14| provides that aclaim may be submitted only where a 14 Second, the threshold for a
15| claimant hasincurred loss or damage by reason of, 15] violation of the minimum standard of treatment is
16| or arising out of, an alleged breach, measures not 16| extremely high. Itisnot onethat converts a
17| capable of causing loss or damage are beyond the 17| proponent's disappointment into an international
18| Tribunal's jurisdiction. 18| wrong.
19 Now, here we are referring to the 19 It also isn't one that calls for
20| federal government's December 17th, 2007 acceptance 20| second guessing of government decision-making,
21| of the JRP'srecommendation. As| noted earlier, 21| especially the type of decisions that have to be
22| Nova Stone's decision to reject the Whites Point 22| made in the EA process, which are heavily-dependent
23| project one month earlier rendered the federal 23| upon scientific analysis and expertise.
24| decision moot. 24 Finally, consider the actual
25 But it also meant that no alleged 25| measuresin issue. Once you get beyond the
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1| universally negative gloss that the claimants have 1| with respect to treatment, the claimants draw
2| cast upon them, it is clear that they are nothing 2| haphazard comparisons between treatment accorded by
3| more than the decisions made in EA processes every 3| the federal government and Nova Scotia government
4| day. 4| and the Whites Point EA, and that accorded by
5 They were neither shocking nor 5| governments to relevant proponents of other EASs,
6| were they egregiousin light of the facts of this 6| often in other provinces, upending what must be
7| case, which | have just described. They arethe 7| inherent in the notion of discrimination, that it
8| type of decisions that, if a proponent really takes 8| must be the same government actor or actors
9| issue with them, are typically addressed at the 9| according the allegedly discriminatory treatment.
10| time they are made with officials administering the 10 Second, the claimants must
11| EA process or in Canada's domestic courts. 11| discharge the burden of proving that the treatment
12 They don't belong in this forum, 12| waslessfavourable. Thisisthe claimants
13| and they simply don't, not on their own or 13| burden, not Canadas. Now, the claimants do
14| collectively, breach the minimum standard 14| identify differencesin individual instances of
15| established by Article 1105. 15| treatment accorded to EA proponents, but different
16 Let's now turn to the claimants 16| does not automatically equate to less favourable.
17| other claim that Canada breached its national 17 All that it really confirmsis
18] treatment and MFN obligations of Articles 1102 and 18] that given the factors influencing each EA, no two
19| 1103. 19| EAswill ever proceed in exactly the same way.
20 Now, these provisions require that 20 Finally, the treatment in issue
21| treatment accorded to investors or investments of a 21| must have been accorded in "like circumstances’,
22| NAFTA party must be no less favourable than that 22| the requirement that brings us to the claimants
23| accorded, in like circumstances, to Canadian 23| theory that all EA proponents are automatically in
24| investors or investments or to the investors or 24| like circumstances.
25| investments of another NAFTA party or non-NAFTA 25 Now, theimplication of this
Page 181 Page 183
1| party. 1| theory isthat it would be impossible for
2 Article 1102 and 1103 are intended 2| government officials to conduct an effective EA
3| to protect against nationality-based 3| process, as any differences with treatment accorded
4| discrimination, and thereis not a shred of 4| in other EAs across the country could violate the
5| evidence in this case that the claimants suffered 5| NAFTA.
6| thisin the Whites Point EA. 6 Moreisrequired than blithely
7 Now, the claimants seem to think 7| stating that like circumstances exist because two
8| that Canada breached its obligations under these 8| proponents are subject to the EA process.
9| provisions because, after gaining access to tens of 9 Now, as| have aready noted, EAs
10| thousands of documents from over 70 EAs conducted 10| are highly context-dependent. Consideration must
11| across Canada, they have been able to identify some 11| be given to the factors influencing why the
12| differences in the treatment accorded to other EA 12| treatment in issue was accorded, for example,
13| proponents under very different circumstances. 13| differences in the nature of the projectsin issue
14 But merely identifying differences 14| or the environments in which two projects are to be
15| in the conduct or the outcome of EA processes, 15| located, or in the level of public concern that has
16| which are inherently context-dependent, simply does 16| been engaged, or in the quality of the information
17| not cut it. 17| that has been provided by two EA proponents.
18 The claimants bear the burden of 18 These differences can result in
19| making out a national treatment claim and MFN 19| differences in treatment and explain why like
20| claim, and thisis to demonstrate that they were 20| circumstances don't exist. We aren't saying
21| accorded treatment |ess favourable than that 21| circumstances have to be identical, just "like",
22| accorded to other EA proponentsin like 22| and to demonstrate like circumstances you must ook
23| circumstances. 23| at why certain treatment was accorded.
24 They failed to discharge their 24 Now, thisiswhy it is
25| burden, and let me briefly explain why. First, 25| ingppropriate for claimantsto claim aNAFTA

Arbitration Place

Page: 45



WILLIAM RALPH CLAYTON, et a. v. GOVERNMENT OF CANADA

October 22, 2013

Page 184 Page 186
1| violation merely on the basis of differencesin the 1| public support. Thisisto be contrasted with the
2| treatment accorded in the Whites Point EA to that 2| outright opposition engaged by the Whites Point
3| accorded in EAs of diamond mines in the tundra of 3| project.
4| the Northwest Territories, or a port facility in 4 Now, the claimants also seem to
5| Vancouver or liquid natural gasterminalsin heavy 5| want to compare the Tiverton quarry with Nova
6| industrial zones. 6| Stone's 3.9 hectare quarry proposal, but this, too,
7 It also explains why the claimants 7| isinappropriate, as the Tiverton quarry wasn't the
8| arewrong to claim a NAFTA breach arising from the 8| first step in the construction and the operation of
9| treatment accorded in the government reviews of 9| a50-year quarrying for export project, the likes
10| several smaller, shorter-term and unlike projects 10| of which the Digby Neck had never seen.
11| carried out in Tiverton, which is asmall fishing 11 It entailed a few months of
12| village down the Digby Neck from the Whites Point 12| blasting for wharf and for harbour repairs, and
13| project site that we heard about earlier this 13| then it would be done.
14| morning. 14 And with respect to repairs to the
15 Now, these government reviews 15| Tiverton wharf and the dredging and improvements to
16| were, first, NSDEL'sreview of an application by a 16| the Tiverton harbour, these two small projects
17| Nova Scotia company to operate asmall 1.8 hectare 17| simply didn't engage the wide array of
18| quarry at Tiverton. They were aso DFO'stwo 18| environmental and socioeconomic effects and
19| screening level EAs on repairs made to the public 19| concerns that had been engaged by the Whites Point
20| infrastructure at Tiverton, specifically repairs to 20| project.
21| the Tiverton wharf and dredging and improvements 21 It istrue that the dredging of
22| made to the Tiverton Harbour. 22| the Tiverton harbour required limited blasting in
23 Now, the claimants make much of 23| the water, but this activity was subjected to
24| the Tiverton project in their pleadings, and they 24| workable and effective mitigation measures that
25| did earlier today, so | want to make afew points 25| were determined through the EA process.
Page 185 Page 187
1| about them clear now. 1 Moreover, the Tiverton wharf and
2 First, the Tiverton quarry. Yes, 2| harbour projects were integral to the local
3| it wasaquarry and, yes, it was located down the 3| economy, unlike the Whites Point project proposal,
4| Digby Neck from Whites Point, but that is where the 4| and the repairs that had to be carried out to them
5| similarity between the two projects ends. 5| simply didn't give rise to any public opposition.
6 Now, as | have noted, the Tiverton 6 So while the claimants might
7| quarry footprint was all of 1.8 hectares. The 7| identify differences in the reviews conducted of
8| footprint of the proposed Whites Point quarry at 8| the Whites Point and Tiverton projects, the fact is
9| 152 hectares was over 80 times larger. 9| that given the nature of these projects, the
10 Blasting on the Tiverton quarry 10| treatment in issue was accorded under different
11| wasto be limited to afew blasts to generate rock, 11| circumstances and did not breach Canada's
12| the Tiverton wharf and harbour projects, as opposed 12| obligation under NAFTA Article 1102.
13| to what was proposed for the Whites Point project, 13 WEell, this brings Canada's opening
14| blasting and processing of aggregate, the 14| statement to aclose. | want to thank all of you
15| construction and the use of a massive marine 15| for your attention this morning -- or this
16| terminal, and weekly visits from huge super tankers 16| afternoon, and subject to any questions that the
17| al over a 50-year period. 17| Tribuna might have, we look forward to expanding
18 Now, blasting on the Tiverton 18| on the points that | have just highlighted and we
19| quarry was also to be conducted significantly away 19| look forward to a productive and efficient hearing.
20| from the marine environment than what was proposed 20 Thank you.
21| for initial blasting at Whites Point. 21 MR. LITTLE: | should add we will
22 Further, blasting on the Tiverton 22| be handing up binders of the PowerPoint
23| quarry, asit was in furtherance of improvements to 23| presentation that | just made.
24| essential pieces of the public infrastructure of a 24 PRESIDING ARBITRATOR: Thank you
25| fishing village, awharf and a harbour, received 25| very much, Mr. Little.
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1 Okay, | think you were speaking 1| afew questions about your witness statement today,
2| for just quite precisely 90 minutes, and you say 2| and | just want to go over afew things at the
3| you are now followed by -- thisisfollowed by 3| beginning.
4| presentations. For how much time, approximately? 4 If you don't understand a question
5 MR. APPLETON: Heisdistributing 5| I ask, just ask meto rephraseit. | want to make
6| them. 6| sure | understand. Similarly, if | have
7 PRESIDING ARBITRATOR: Sorry. 7| misunderstood something you said, just let me know.
8 MR. APPLETON: His presentationis 8| I want to make sure we're all on the same page.
9| finished. 9 | don't expect to be going all
10 MR. LITTLE: That comprises 10| that long today, but if you do need a break at any
11| Canada's opening statement, Judge Simma, so we can 11| point, let me know and we will try to find a good
12| move on with the examinations. 12| time for that, and aso at thistime | would like
13 PRESIDING ARBITRATOR: You used 13| to hand to you a smaller bundle of documents so we
14| the term that your colleagues would proceed or 14| don't have to take you through the eight or nine
15| continue. 15| exhibits. If | could ask Cheryl to come up and do
16 MR. LITTLE: Thesearethem. It 16| that, | think we have one for the complainant, as
17| isthe PowerPoint presentation | just presented. 17| well, and for the Tribunal members| think you have
18| They are hard copies of them. 18] yours aready behind you.
19 PRESIDING ARBITRATOR: Thank you. 19 Now, Mr. Clayton, the first
20| That was my misunderstanding. So | suggest that we 20| document in this bundle is the witness statement
21| have abreak. Sol think there the time has come 21| attached to the claimants memorial. If you take a
22| for abreak of 15 minutes which will take us 22| look at this witness statement, thisis the witness
23| precisely to 3 o'clock. Thank you. 23| statement you filed in this arbitration.
24| --- Recess at 2:46 p.m. 24 A. Yes.
25 PRESIDING ARBITRATOR: So 25 Q. If you could turn just for a
Page 189 Page 191
1| Mr. Clayton, | welcome you in the witness stand so 1| second, | want to just confirm something for the
2| to say. 2| record. If you could turn to the last page of this
3 MR. CLAYTON: Thank you. 3| witness statement, you will see -- it is on page 5.
4 PRESIDING ARBITRATOR: Could you 4| You will seealinefor -- asignature line for
5| read the declaration that you have, should have in 5| yourself. You haven't signed this witness
6| front of you. 6| statement; isthat correct?
7 MR. CLAYTON: | solemnly declare 7 A. Apparently | haven't signed
8| upon my honour and conscience that | will speak the 8| thisyet.
9| truth, the whole truly and nothing but the truth. 9 Q. Sol takeit, then, that you
10| AFFIRMED: WILLIAM RICHARD CLAYTON, JR. 10| drafted this witness statement?
11 PRESIDING ARBITRATOR: Thank you. 11 A. No. Thisismy witness
12| | think the examination can go underway, a short 12| statement.
13| introduction. 13 Q. Butjust to confirm, and
14 MR. NASH: We have no questions 14| maybe thereis asigned copy on the record. | want
15| for direct. So Mr. Clayton can go directly into 15| to confirm for the record that looking at this,
16| cross-examination. 16| thisis your testimony and there is not going to be
17 PRESIDING ARBITRATOR: So, yes. 17| any difficulty in the witness statements later?
18 MR. SPELLISCY: | am not going to 18 MR. NASH: Mr. President, thereis
19| block the screen. Everybody can see the screen for 19| asigned copy of the witness statement. It is not
20| the Tribunal ? 20| the onein the record, but it thereis asigned
21 PRESIDING ARBITRATOR: Yes. 21| copy.
22| CROSS-EXAMINATION MR. SPELLISCY: 22 BY MR. SPELLISCY:
23 Q. Good afternoon, Mr. Clayton. 23 Q. That'sgreat. If you could
24| My nameis Shane Spelliscy. | am counsel for the 24| take alook at it now, since thisisthe onein
25| Government of Canada. | am going to be asking you 25| your book, and thisisthe one that came with the
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1| claimants memorial, and confirm thisis the 1 A. Yes.
2| witness statement? 2 Q. So0in 2001, | think we have
3 A. Yes, itlookslikeit. 3| heard earlier that you were approached by a company
4 Q. All right, thank you. Now, 4| about the possibility of investing in an aggregate
5| let'sturn, then, we've got that aside, to the 5| quarry and marine terminal in Nova Scotig; is that
6| testimony that you have offered in this matter. | 6| right?
7| want to start at the beginning and understand a 7 A. Yes.
8| little bit about the investment that your family 8 Q. And at thetime, your
9| made. 9| companies were actually engaged in buying aggregate
10 So did | understand Bilcon of 10| from aquarry in New Brunswick; right?
11| Delaware, thisis one of the corporationsthat is 11 A. Oneof our companies, yes.
12| owned by members of your family; correct? 12 Q. Now, you were buying from
13 A. Yes,itis. 13| this quarry, but you actually never invested into
14 Q. Infact, itisowned by 14| Canada before; right?
15| yourself and your two brothers; correct? 15 A. No. Wewere buying from a
16 A. Yes. 16| quarry and bringing it to New York.
17 Q. Your father has no ownership 17 Q. But you hadn't actually made
18] in Bilcon of Delaware? 18| an investment into Canada before this?
19 A. No. 19 A. No.
20 Q. And Bilcon of Delaware, that 20 Q. Infact, your family had
21| isthe sole shareholder of Bilcon of Nova Scotig; 21| never invested outside of the United States before;
22| correct? 22| correct?
23 A. Yesitis. 23 A. No.
24 Q. And, again, you and your two 24 Q. Soprior to this project, you
25| brothers, you are the directors of Bilcon of 25| had no experience with actually trying to develop a
Page 193 Page 195
1| Delaware; correct? 1| mgjor project in Canada; correct?
2 A. Yes. 2 A. No.
3 Q. Your father isnot adirector 3 Q. Now, theindividual who
4| of Bilcon of Delaware? 4| approached your family, that was Mr. Mark Lowe;
5 A. Right. 5| correct?
6 Q. And thedirectors of Bilcon 6 A. That's correct.
7| of Nova Scotia, that is you and your brothers, as 7 Q. Youdidn't know Mr. Lowe
8| well? 8| prior to this contact, did you?
9 A. Yes itis. 9 A. No.
10 Q. And the officers of Bilcon of 10 Q. And now Mr. Lowe's company
11| Nova Scotia, that is solely you and your brothers, 11| that was called Nova Stone Exporters; right?
12| aswell? 12 A. Yes, | believe so.
13 A. Yes. 13 Q. Andyou didn't know of Nova
14 Q. Sovyour father, then, didn't 14| Stone Exporters prior to being contacted by
15| actually exercise control over Bilcon of Nova 15| Mr. Lowe?
16| Scotia. Thiswas a project that he |eft to you and 16 A. No.
17| your brothers to run; correct? 17 Q. [ think at this point, with
18 A. For asmuch as he leavesit 18| apologiesto those on the Internet, they may see a
19| torun, yes. 19| grey screen, but we are going to look at some
20 Q. But asalega matter, your 20| documents at this point in some of your withess
21| brothers and -- your brothers and you are the 21| statements, so if you could change the feed over so
22| directors and the officers of the corporation; 22| we can look at some documents.
23| right? 23 | would liketo look particularly
24 A. Yes. 24| at your witness statement at paragraph 6 for now.
25 Q. Atall times; right? 25| So this paragraph follows in your witness statement
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1| after you mentioned the 2001 contact by Nova Stone, 1 A. Weéll, therewasalot of
2| and you say, "after researching the investment 2| things | don't remember ten years ago.
3| climate in Nova Scotia"; do you see that? 3 Q. Butl takeit you remember
4 A. Yes, | do. 4| reviewing this document at the time the witness
5 Q. And thiswas after you 5| statement was filed sinceit is referred to?
6| were -- this research you did was after you were 6 A. Not directly.
7| contacted by Mr. Lowe, but before you actually 7 Q. Allright. Well, let'sjust
8| committed to make an investment in this company; 8| take aquick look and let me ask you agenera
9| correct? 9| question, aswell. If you look at section 5 of
10 A. Yes. 10| this document, which is on the next page and, in
11 Q. Andwhat you cite here at the 11| particular, if you look at section 5.2, you will
12| end of that sentence, you will see where you talk 12| seethat thisrefers to an environmental assessment
13| about what your research -- at the end of the 13| process; correct?
14| paragraph, you say -- your reference to the Nova 14 A. Yes.
15| Scotia Department of Natural Resources, "Minerals: 15 Q. Soyou were -- now, were you
16| A Policy for Nova Scotia'; correct? 16| aware, then, when you were doing your initial
17 A. Innumber 67 17| research into the investment climate, that in fact
18 Q. Infootnote number 2, which 18| there would have to be an environmental assessment
19| is at the end of paragraph 6 there. 19| of the project that you were looking at developing
20 A. Okay. Yes. 20| in Nova Scotia?
21 Q. That's the document that you 21 A. Yes. We heard that.
22| referred to when you say you were researching the 22 Q. Now, | just want to flip back
23| investment climate; correct? 23| to your witness statement again here in paragraph
24 A. | don'trecal it directly. 24| 6, and seeif | can understand again. So you
25 Q. You don't recall reviewing 25| didn't remember reviewing this document. When you
Page 197 Page 199
1| that document and researching the investment 1| say you were researching the investment climatein
2| climate? 2| Nova Scotia, do you remember any document you
3 A. No. | don't recall that 3| reviewed in researching that investment climate?
4| document exactly. 4 A. Not directly, no.
5 Q. Allright. If youlook at 5 Q. Didyou review the Nova
6| footnote 2 there, you reference a particular 6| Scotia Environment Act when researching the
7| section of that document. | am wondering if you 7| investment climate?
8| could turn to this policy right now where you have 8 A. Notthat | recall.
9| it attached to the witness statement. 9 Q. Would you have reviewed the
10 Itisin Clayton Exhibit No. 2. 10| Canadian Environmental Assessment Act?
11 MR. NASH: Perhaps counsel could 11 A. Notthat | recall.
12| direct the witness to where that isin the 12 Q. Would you have reviewed any
13| materials, what tab it is under in the binder. 13| documents, that you recall, discussing what those
14 BY MR. SPELLISCY: 14| Acts were?
15 Q. Clayton Exhibit 2, as | said, 15 A. No.
16| and it starts at page -- well, we're going to turn 16 Q. I think at thispoint | am
17| to section 4, section 4.5. And if you turn to the 17| going to start to discuss some of the information
18| page marked on the bottom right as 744703, you will 18] that has been designated as confidential in this
19| see you cited this section 4.5, but there isno 4.5 19| arbitration, so | would ask the live feed be cut,
20| in this document; correct? It ends at 4.4; right? 20| and then we can have the -- now, thelivefeed is
21 A. | assume so. 21| cut, do we actually have the ability to put the
22 Q. And to beclear, though, then 22| documents on the screen still? Yes, we do, good.
23| you don't actually recall reviewing this document 23| --- Upon commencing confidential session under
24| prior to investing or making a decision to invest 24|  separate cover at 3:25 p.m.
25| in Nova Scotia? 25| --- Upon resuming public session at 3:46 p.m.
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1 PRESIDING ARBITRATOR: Arewe 1 Q. Youhavetosay "no" for the
2| on? Okay, wereon. 2| record.
3 BY MR. SPELLISCY: 3 A. I'msorry, no.
4 Q. Now, Mr. Paul Buxton 4 Q. Atthistime, then, you said
5| represented the partnership and Bilcon in its 5| you were confident in him, but you didn't retain an
6| attempts to develop this quarry in Nova Scotia; 6| environmental consulting firm, then, to deal with
7| correct? 7| what the required environmental assessments were
8 A. Yes. 8| going to be at thistimein --
9 Q. And, now, he had actually 9 A. No, we did not.
10| been working with Nova Stone and Mr. Lowe before? 10 Q. --2002. Now, inyour
11 A. Originaly, yes. 11| witness statement, you describe how -- and it isin
12 Q. And before you became 12| paragraph 13 -- how Mr. Buxton met with Mr. Balser,
13| partners with Nova Stone, you had never met 13| a Nova Scotia minister who was the representative
14| Mr. Buxton before? 14| for Digby, many timesin 2002; correct?
15 A. No. 15 A. Yes
16 Q. You had no experience with 16 Q. Butin your witness statement
17| any of his operations or of any of his companies; 17| in the next paragraph, paragraph 17, you confirmed
18| correct? 18] that you didn't meet with Minister Balser until
19 A. No. Wedid not know Paul. 19| June 24th, 2002; correct?
20 Q. Now, if you turn to paragraph 20 A. Yes.
21| 12 of your witness statement-- and | will ask the 21 Q. Sothento beclear, by this
22| document to come up on the screen again -- you 22| time that you had met with Minister Balser in June,
23| describe Mr. Buxton as a professional engineer in 23| infact, you had already entered into the letter of
24| Nova Scotia and note that he headed the approvals 24| intent with Nova Stone and you had actually already
25| process for the Whites Point quarry; correct? 25| registered the partnership Global Quarry Products;
Page 201 Page 203
1 A. Yes 1| correct?
2 Q. Now, at thetime that you 2 A. | don't recal the dates.
3| placed your trust and reliance in Nova Stone to do 3 Q. Okay. We can go back and
4| this, and you said you weren't familiar with 4| look. We had just looked at them for a second.
5| Mr. Buxton, so then you weren't aware of whether or 5| You will recall, when we were looking at Exhibit
6| not he ever headed an approvals process for a 6| R-289, the date of that was March 28th, 2002, and
7| project like this before; correct? 7| that iswhen it was signed and that was the first
8 A. No. We met him through Nova 8| letter of intent; correct?
9| Stone. 9 A. Okay.
10 Q. Andwhen you met him through 10 Q. Andyou will recall whenwe
11| Nova Stone, did you inquire with him as to whether 11| looked at your Exhibit 3 to your witness statement,
12| or not he ever headed an approvals process for a 12| that that was a letter of intent that was actually
13| project of this size before? 13| signed on May of 2002; correct?
14 A. Wefelt that he was very good 14 A. Okay.
15| candidate and we felt that he was -- you know, from 15 Q. And then you recall we looked
16| having dealt with him alittle bit, that he was 16| very briefly at the formation of the partnership,
17| good to go. 17| and that was at R-292, and that was the formation
18 Q. But you knew that he had 18] of the partnership. The registration of the
19| never worked on afederal environmental assessment 19| partnership was on April 25th, 2002. Do you recall
20| before; correct? 20| that?
21 A. Not redly. 21 A. Okay.
22 Q. You didn't ask whether or not 22 Q. And so by thetime that you
23| he worked on afederal environmental assessment for 23| had met with Mr. Balser, al of these things had
24| your project? 24| occurred already. Bilcon had already signed a
25 A. (Noanswer.) 25| letter of intent with Nova Stone to invest in this
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1| project; correct? 1 Q. Sothatisayear after, in
2 A. Evidently. 2| fact, your meeting with Minister Balser; correct?
3 Q. Now, Mr. Balser, he was the 3 A. Yes.
4| Minister of economic development in Nova Scotia 4 Q. That trip down to take this
5| He was not the Minister of environment and labour 5| helicopter tour by Mr. Lizak didn't have anything
6| at the time; right? 6| to do with your meeting with Minister Balser, other
7 A. I'mnot sure. 7| than the general sense he was encouraging of the
8 Q. Waéll, you say that Minister 8| project?
9| Balser was supportive of the project; correct? 9 A. | don't think the helicopter
10 A. Yes. Hewasvery nice. 10| ride had anything to do with Balser. It was
11 Q. Butyoudon't say, and 11| natural resources.
12| nowhere in your testimony do you say, that he 12 Q. Okay. Now, in your witness
13| promised there would be no environmental assessment 13| statement, you state at paragraph 20 at the very
14| of the project? 14| |ast -- before you get to the A, B and C, that:
15 A. No, hedid not. 15 "Mr. Lizak provided to me
16 Q. Hedid not promise that, 16 documents referencing the
17| right. Nowherein your testimony do you say he 17 following government
18| promised a specific outcome with respect to the 18 policies.”
19| project; correct? 19 Seethat, A, B and C?
20 A. No, | don't think he would do 20 A. Yes.
21| that. 21 Q. Didyou review those
22 Q. Hedidn't make any such 22| documents when he gave them to you?
23| representationsto you at any time; right? 23 A. Yeah. They werelike, you
24 A. No. Hewas very encouraging. 24| know, pamphlets and policies that were being put
25| He had just received these, as part of hismission 25| forth to encourage investment.
Page 205 Page 207
1| from his new job, to do whatever he needed to do to 1 Q. l'wouldliketo -- at
2| bring jobs into his district, and that iswhat -- 2| subparagraph (c) or subparagraph(c) of paragraph
3| it waskind of very soon to when we showed up that 3| 20, you mention the official policy of the
4| he was on amission to bring in jobs. 4| Government of Nova Scotia to have efficient one
5 Q. But you understood that his 5| window environmental assessments. Do you see that?
6| mission to bring in jobs was still subject to 6 A. Yes. They were talking about
7| environmental assessments in Nova Scotia? 7| making the process more efficient.
8 A. Yes. Hedidn't make any 8 Q. Andif you look down to the
9| promises. 9| footnote, that isin Clayton Exhibit 8. So if we
10 Q. Right. Now, | want to get 10| could just turn to Clayton Exhibit 8, which has the
11| sometiming, as well, down here, too, because in 11| number 8 on it in your book. |sthisthe document
12| the opening | thought | heard that your counsel, 12| that you remember Mr. Lizak giving to you?
13| Mr. Nash, had said that after you met with Minister 13 A. |don'trecal it exactly.
14| Balser and based on the encouragement he gave you, 14 Q. Widll, if you could just turn
15| you sent Mr. Lizak down to Nova Scotia and took a 15| now to the table of contents, it is on the page
16| helicopter tour. 16| little Roman numeral iii iswhere it begins.
17 Y ou talk about that helicopter 17 A. Mm-hm.
18] tour in paragraph 19 and 20 of your witness 18 Q. Youwill seethislaysout
19| statement. Perhaps we can turn there now. 19| the table of contents, and you will see thereisa
20 A. Yes. 20| section called "Section 7. Environmental
21 Q. Andsoif you look halfway 21| Assessment Process." Do you see that?
22| down or three-quarters of the way down the 22 A. Yes.
23| paragraph, you will see that that helicopter tour 23 Q. Okay. It saysit beginson
24| was on June 4th of 2003; correct? 24| page 15. Can you turn to the last page of your
25 A. Yes. 25| exhibit here? Y ou will see that you ended on page
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1| 13. Sothisexhibit here is actually incomplete, 1| actually been filed with the relevant Nova Scotia
2| then. It doesn't include the environmental 2| and federd officials; correct?
3| assessment -- 3 A. | assume.

4 A. Okay. 4 Q. You'renot aware of exactly

5 Q. --regimethere. Doyou 5| when the project description was filed?

6| remember if you reviewed the discussion of the 6 A. No.

7| environmental assessment? 7 Q. Infact, | think we saw the

8 A. | don't recal that, no. 8| dide. | think we had some discussion of it

9 Q. Let'sgo back to paragraph 21 9| earlier in one of the slidesin Canada's opening,
10| of your witness statement. Y ou start paragraph 21 10| but if | said to you the project description was
11| of your witness statement by saying: 11| filed in March of 2003, would that sound right?
12 "Based on dl of these 12 A. I'mnot sure.
13 actions, statements, 13 Q. Now, infact, given all of
14 publications and documents, | 14| thisthat had already happened, the helicopter tour
15 felt confident that investing 15| that Mr. Lizak took, it wasn't really about the
16 in Nova Scotiawould be a 16| Whites Point project, wasiit?
17 safe and predictable 17 A. They covered alot of
18 venture." 18| projects. I'm not sure if it was over Whites Point
19 Correct? 19| or they were showing him aternatives to invest in.
20 A. Yes. 20 Q. Mm-hm.
21 Q. But, again, the documents 21 A. They wereinterested in
22| that you just referred to here, you only received 22| investing in more than one.
23| those in June of 2003; right? 23 Q. Whenyou say "they" were, you
24 A. 1don't know. | assume so. 24| say the Nova Scotia --
25 Q. Wadll, in the paragraph 25 A. Natural Resources.

Page 209 Page 211
1| before, you testified or two paragraphs before you 1 Q. Natural Resources?
2| testified that the helicopter tour was on June 4th, 2 A. Yes
3| 2003. Isthat your testimony? 3 Q. Soyou're not even sure that
4 A. Yes. 4| this helicopter tour at all related to the Whites
5 Q. Andin paragraph 20, you said 5| Point project at all?
6| that you discussed what Mr. Lizak received and said 6 A. Youwill haveto ask John.
7| he told me he received documents from government 7 Q. But your understanding from
8| staff and he provided to you these documents. So 8| him, and he reported to you, wasin fact it
9| that would be presumably after of course he met 9| involved potentially other investments --

10| with the staff; correct? 10 A. Yes.

11 A. Yes 11 Q. --inNova Scotiathat Bilcon

12 Q. Soyou then received these 12| or the Clayton Group might make? Okay.

13| documents and publications in June of 2003, at the 13 Now | want to come back to, then,

14| earliest; correct? 14| what you recall about the environmental assessment
15 A. | assume. 15| process and with respect to your earlier

16 Q. Soby thistime, again, not 16| confirmation that you felt comfortable relying on

17| only had -- we have been through this. The 17| people like Mr. Lowe and Mr. Buxton.

18| partnership had been formed; correct? 18 At some point, you actually do --

19 A. Yes. 19| Bilcon actually does hire actual EA consultants;

20 Q. Andinfact Bilcon had 20| correct?

21| dready invested money into that partnership; 21 A. Yes.

22| right? 22 Q. Andif weturntothe

23 A. Yes. 23| document at tab R-317 in your book, thisisan

24 Q. Andin fact by June of 2003, 24| email from a Ms. Josephine Lowry. Do you know who
25| thefinal project description for the project had 25| shewas?

Arbitration Place

Page: 52



WILLIAM RALPH CLAYTON, et a. v. GOVERNMENT OF CANADA

October 22, 2013

Page 212 Page 214
1 A. | remember the name, but | 1| those meetings of that liaison committee, did you?
2| don't remember her, no. 2 A. Wewent up there afew times
3 Q. But she was somebody who 3| and had meetings with the locals, but | don't
4| worked for you at Bilcon Nova Scotia? 4| remember if it wasin that setting.
5 A. | wasredly not involved day 5 Q. Now, at the hearing of the --
6| to day. You know, that would be something Paul was 6| you will recall there were severa hearings held by
7| doing. | remember the name. 7| the Joint Review Panel, the hearing on scoping, and
8 Q. Butinterms--if welook at 8| there was the actual hearing. You didn't attend
9| the email, in the second email in that chain, which 9| any of those hearings?
10| she sends to Uwe Wittkugel on August 31st, you see 10 A. | don't think so.
11| right above her signature she talks, "Paul and I", 11 Q. Thank you. | don't have any
12| which is Paul Buxton: 12| further questions for you.
13 "... feel agreat deal more 13 PRESIDING ARBITRATOR: Thank you,
14 comfortable with the entire 14| Mr. Spelliscy.
15 process now that AMEC ison 15 MR. NASH: | am going to ask
16 boards for guidance.” 16| Mr. Clayton some questions on confidential matters,
17 Do you see that? 17| so | would ask that the Internet be turned off.
18 A. Yes. 18 PRESIDING ARBITRATOR: Confidential
19 Q. So AMEC had been retained, so 19| matters.
20| you presumably could have been consulted on their 20| --- Upon resuming confidential session under
21| retention; correct? 21|  separate cover at 4:01 p.m.
22 A. Yes. 22| --- Upon resuming public session at 4:15 p.m.
23 Q. So by August 2006, | takeit 23 PRESIDING ARBITRATOR: If | am
24| then that Mr. Buxton or Ms. Lowry, somebody at your 24| right, this concludes the witness examination of
25| operations, had indicated to you that in fact they 25| you, Mr. Clayton. So let me just raise one
Page 213 Page 215
1| were no longer comfortable with the entire process 1| question; namely, the confidentiality with regard
2| asit was; isthat right? 2| to the written, to the transcript, because we are
3 A. Paul wasdriving that. | 3| going to have transcripts.
4| don't recall exactly. 4 Now, of course the transcripts are
5 Q. Justto be clear here, if we 5| not available to the general public. You will have
6| can get your recollection of these dates, this 6| them, so the parties will have them.
7| retention, you will seethisemail issent in 7 So would it be sufficient or would
8| August of 2006; correct? 8| the parties regard it as sufficient with regard to
9 A. Yes. 9| keeping the pages of the transcript that were
10 Q. Okay. Now, that waslong 10| excluded from the video, that if both sides confirm
11| after the environmental assessment of the project 11| that they will treat the confidential parts of the
12| had started; right? 12| transcript as "confidential information™ within the
13 A. Yes. 13| meaning of P.O. No. 2? Then we could just have you
14 Q. Andin fact Bilcon had 14| agree on the record, and that would be fine.
15| already done its environmental impact assessment by 15 But you would have to consider
16| thetime it had actually retained these 16| that as sufficient to secure the confidentiality.
17| environmental consultants; correct? 17| So do you want to just think about that for a
18 A. | assume. 18| moment, or....
19 Q. Just afew more questions 19 | think my point was clear; right?
20| here, one or two. You are aware that therewas a 20 MR. APPLETON: Yes.
21| community liaison committee set up to engage with 21| Mr. President, this has been away that has been
22| the local population on the 3.9 hectare quarry; 22| donein other tribunals already. We think that is
23| correct? 23| avery easy way to proceed and also very effective
24 A. Yes 24| to be able to deal with the objective, which isto
25 Q. You never attended any of 25| protect this information, but otherwise have the
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1| rest of the transcript public. 1| suggests a 20-day period. | think that would
2 | noticed from the transcript that 2| probably be more than sufficient. It was exactly
3| the quite excellent court reporter has been 3| to make sure that -- we don't want to slow down the
4| identifying which sections have been confidential 4| ahility to do this arbitration, but at the same
5| and which are not, and so | think that would make 5| time we need to be able to protect that information
6| it easy to be able to deal with. So we would be 6| for what would be made available on transcripts to
7| very much in favour of this. 7| the public. They would reflect exactly what is
8 PRESIDING ARBITRATOR: | saw you 8| being live streamed now, and it is very important
9| taking notes on the side. You put it in the 9| that the public has that access to the process.
10| transcript. 10 Wejust want to make sure that we
11 MR. APPLETON: | did understand, 11| deal with it in aresponsible and fair manner.
12| though, there may be alag time to permit thisto 12 PRESIDING ARBITRATOR: Soyou
13| be vetted by the parties. So my colleague, 13| would agree to the way that Mr. Spelliscy spelled
14| Mr. Dickson-Smith, has pointed that out to me. | 14| out? So | think we can regard this problem as
15| am not sure what that lag time s, but it would be 15| being solved, if you don't hear differently
16| useful to identify that. 16| tomorrow. Okay.
17 So, in other words, for the 17 So |et's have -- thank you,
18| confidential transcripts could be made availablein 18| Mr. Clayton, once again.
19| the normal course, and the non-confidential 19 THE WITNESS: Thank you.
20| transcripts would take whatever the lag time would 20 PRESIDING ARBITRATOR: Wewill
21| be to make sure that we ensured that that material 21| have a short break, | think, just five minutes. So
22| wasnot in the transcript. That'sall. 22| we have a break until, what isit, 4:25, and then
23 PRESIDING ARBITRATOR: I'm not 23| continue with the examination of Mr. Lizak.
24| sure | understood what you mean. 24| --- Recess at 4:20 p.m.
25 In another casein which | was 25| --- Upon resuming at 4:28 p.m.
Page 217 Page 219
1| president, the problem was solved by issuing 1 PRESIDING ARBITRATOR: Mr.
2| separate pages so that there is a separate 2| Spelliscy, are you continuing?
3| manuscript, if you want, of the confidential 3 Well, it looks like we are
4| conversation so that the official transcript did 4| complete again. Of courseit is an experience |
5| not contain -- it probably said -- | don't 5| make as apublic international lawyer, more or less
6| remember, but from now on confidential, and then 6| frequently, that compliance is arelative thing.
7| you got the pages -- the parties got the page 7| --- Laughter
8| separate. So that would be the alternative. 8 PRESIDING ARBITRATOR: Of course,
9 MR. SPELLISCY: I think from our 9| I learn we won't have breaks for shorter times than
10| perspective if the transcripts that come this 10| ten minutes. That's probably more practical.
11| evening and tomorrow morning we would treat as 11| Thanks for being back. And | welcome Mr. Lizak.
12| confidential, and then we would have a period of 12 Mr. Lizak, you should havein
13| time afterwards, | think iswhat my client is 13| front of you a statement, a declaration for a
14| talking about, to actually redact those 14| witness. Would you be so kind and read it out.
15| transcripts, give our redactions to the court 15 MR. LIZAK: | would.
16| reporter, and then a confidential version of the 16 PRESIDING ARBITRATOR: Yes. The
17| transcript could be produced, but the ones we get 17| microphone is supposed to be green.
18] tonight, surely, yes, the parties will treat them 18 MR. LIZAK: | solemnly declare
19| asthe confidential versions. 19| upon my honour and conscience | will spesk the
20 That isthe way we have doneit in 20| truth, the whole truth, and nothing but the truth.
21| other NAFTA arbitrations. 21| AFFIRMED: JOHN LIZAK
22 PRESIDING ARBITRATOR: Would that 22 PRESIDING ARBITRATOR: Mr. Lizak,
23| befine with you, Mr. Appleton? 23| may | also remind you you have signed the
24 MR. APPLETON: That iswhat | was 24| statement, the assurance with regard to your not
25| suggesting. In fact, the procedural orders 25| having heard other witness statements. That would
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1| only be of course Mr. Clayton before. 1| testimony in some litigation related to Hurricane
2 THE WITNESS: | have signed that, 2| Katrinain the Federal Court in New Orleans.
3| dir, yes. 3 | also represent quite afew
4 PRESIDING ARBITRATOR: Thank you. 4| international environmental groups. | work for the
5| EXAMINATION IN-CHIEF MR. NASH: 5| Nature Conservancy and the Trust for Public Land.
6 Q. Thank you, Mr. President. 6| | have been certified as an expert in numerous
7| Mr. Lizak, could you speak a bit about your 7| federal and state courts. | have also been
8| occupational background. 8| appointed a court master to arbitrate mining
9 A. Yes. | amaprofessional 9| litigation.
10| geologist and mineral appraiser. | wasa 10 | have numerous publications.
11| consultant for Bilcon on this particular project. 11| Probably the one most relevant to this particular
12 | have been asked to come here 12| hearing isthe publication titled "Aquifer
13| today to provide some background information on the 13| Protection Within And Near Aggregate Operations”.
14| Whites Point project and to provide some assistance 14 Q. 1'would liketo go
15| to the Tribuna, if need be. 15| confidentid, if we could, please.
16 | have abachelor's degreein 16 PRESIDING ARBITRATOR:
17| fundamental science from Lehigh University with a 17| Confidential.
18| specialty in geology and geotechnical engineering; 18] --- Upon resuming confidential session under
19| amaster's degree in geology from Purdue 19|  separate cover at 4:20 p.m.
20| University. 20| --- Upon resuming public session at 4:24 p.m.
21 | also have postgraduate training 21 PRESIDING ARBITRATOR: Weare
22| in mineral economics, hydrogeology, and mining 22| public again. Who are you?
23| engineering. | am alicensed professional 23 MR. EAST: | will introduce
24| geologist in four states. 24| myself.
25 | have roughly 35 years of 25| --- Laughter.
Page 221 Page 223
1| experience in awhole host of projects, hundreds of 1 MR. LIZAK: Somebody without a
2| projectsin literally dozens of countries, numerous 2| name.
3| commaodities. 3| CROSS-EXAMINATION BY MR. EAST:
4 During that 35 years, | worked 4 Q. Yes. Good afternoon. My
5| with Exxon Cod & Minerals, Inc. asasenior 5| nameis Reuben East. | am counsdl at the
6| geologist. | aso worked with British Petroleum in 6| Government of Canada. And, Mr. Lizak, | will be
7| its mineral acquisition group. 7| asking you afew questions this afternoon.
8 | was also the manager of 8 But before | do, | just want to
9| regulatory affairs and chief geologist for the 9| check that everyone has a copy of the core bundle
10| Millington Group of Companies. | also had quite a 10| that we provided to you. Thisisaset of
11| few projectsin Canadaranging from tar sandsin 11| documents that | will be asking you about today.
12| Albertato gold projectsin Timmins, construction 12 | want to make sure that you, sir,
13| materials projectsin Ontario, and also industrial 13| have a copy of that. | want to make sure the
14| mineral projectsin Maritimes, and also some coal 14| claimants have a copy, and of course Members of the
15| projects in Cape Breton, for example. 15| Tribunal, before we begin.
16 | have arather diverse client 16 A. Isthat my witness statement?
17| base. Unlike alot of my peers and my competitors, 17 Q. Itincludesyour witness
18] | don't work exclusively for theindustry. My 18| statement, Sir.
19| client baseisfairly mixed. | do have alarge 19 A. Okay.
20| number of Fortune 50 and smaller companies, 20 Q. And exhibits. | will takea
21| privately-held companies, but | aso work for 21| moment to ensure everyone hasit before | begin.
22| state, local and federal governments. 22 WEell, | don't think -- | was going
23 One of my major clientsisthe US 23| to ask afew questions about your professional
24| Department of Justice, their environmental and 24| background, but we had that introduction. So |
25| resources group. | recently provided expert 25| will go straight into the matter.
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1 Mr. Lizak, other than evaluating 1| 2002.
2| the viahility of investing in aquarry sitein Nova 2 Q. And Mr. Lizak, in the course
3| Scotig, has the Clayton Group of Companies asked 3| of your work in thefield or in developing a
4| you to evaluate the liability of aquarry site 4| report, do you typically carry and use a notebook?
5| elsewhere in Canada. 5 A. Sometimes. | mean, well,
6 A. They have. 6| typically what | do, for example, if you look at
7 Q. Canyoutell mewhere? 7| the attachments on my exhibit.
8 A. lcould. Asl said, | 8 Q. Yes.
9| started, and my initial role was, to investigate or 9 A. Thereisacore sheet, and
10| to determine the quality and quantity, essentialy 10| that iswhere the lion's share of the data goes,
11| the suitability, of the Whites Point quarry project 11 but, yes, | make some field notes, sure.
12| for export to the United States. 12 Q. Soyou usuadly take notes?
13 But as part of the process, we 13 A. Yes.
14| wanted to get avery clear understanding of how 14 Q. Andwhen you undertake an
15| that operation, you know, fit into essentialy the 15| assessment for aclient, do you usually provide
16| competitive overview, and essentially was this the 16| periodic updates on your progress?
17| best property? And as part of that undertaking, | 17 A. Definitely.
18] visited numerous sites within not only Nova Scotia 18 Q. And do you typically update
19| put also in British Columbia-- I'm sorry, asoin 19| by email or other written communicationsor...
20| New Brunswick. And, if memory serves, | think we 20 A. | would say this particular
21| even looked at afew possible joint venture 21| project, most of the update was probably
22| opportunitiesin New Brunswick, and possibly even 22| face-to-face meetings at the client's headquarters.
23| Labrador. 23 Q. Most, but do you recal if
24 | will giveyou an example. | 24| you would have also updated by email or letter or
25| mean, not only did | look at alot of sites-- and 25| anything like that?
Page 225 Page 227
1| | want to emphasize, you know, one of the most 1 A. Probably not alot of email,
2| extensive trips that | had was a trip that was 2| but, you know -- and probably not alot of letters,
3| essentially established by the Nova Scotia 3| but maybe an occasional phone call, but, again,
4| Department of Environment Resources -- I'm sorry, 4| pretty comprehensive face-to-face meetingsin New
5| Nova Scotia Department of Natural Resources, 5| Jersey.
6| Mr. Phil Finck set up a helicopter tour as part of 6 Q. Mr. Lizak, your statement
7| that we visited. 7| indicates that your involvement in the Whites Point
8 Q. Sir, wewill cometo that. | 8| project began in 2002; is that correct?
9| will ask questions about that. It wasjust again 9 A. Yes.
10| to ask if you -- 10 Q. According to your statement,
11 A. Dozens, literally dozens of 11| the purpose of your involvement was to evaluate for
12| operating greenfield and competitor sites. 12| the Clayton Group of companies the potential for
13 Q. Andwhen you typically 13| investment in the Province of Nova Scotia; correct?
14| complete an assignment for a client such asthe 14 A. Thatiscorrect.
15| Clayton Group, do you typically produce a report 15 Q. Now, you haveindicated in
16| with your recommendations? 16| your statement your involvement began in March of
17 A. ldo, sir,and | didinthis 17| 2002, but on what date were you actually engaged by
18| particular assignment. 18] the Clayton Group? | think we heard in an answer
19 Q. Andin respect of this 19| just now that you indicated April 2002. 1 just
20| particular project, sir, that report was compl eted 20| want to clear something up here.
21| in December 2002; correct? 21 A. It was somewhere around my
22 A. Areyou referring to Exhibit 22| birthday, which was April 26th.
23| 1? 23 Q. Okay.
24 Q. You could refer to Exhibit 1. 24 A. It would depend upon what the
25 A. Yes, yes, exactly, December 25| actual execution date on the contract was.
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1 Q. Soyou would have signed a 1| had 13 meetings with the Nova Scotia's Department
2| contract then with the Clayton Group? 2| of Natural Resources to discuss potential aggregate
3 A. A consulting services 3| investments; correct?
4| contract, yes, Sir. 4 A. Correct.
5 Q. Okay. And justto confirm 5 Q. And your statement indicates
6| not necessarily the exact date, but would you say 6| the precise dates in which these 13 meetings took
7| that wasin April of 2002; isthat accurate? 7| place; correct?
8 A. lthink so. Likel said, | 8 A. Yes, it does.
9] think it was around my birthday. 9 Q. And we've confirmed or you
10 Q. Okay. Which you indicated 10| confirmed that the earliest of those meetings was
11| was April 26th? 11| April 29th, 2002?
12 A. 26th. 12 A. Yes, itwas.
13 Q. Okay. Now, your first 13 Q. Okay.
14| meetings with Nova Scotia officials, in your 14 A. | might have had a phone call
15| statement, you indicated were on April 29th and 15| or two before that. Asamatter of fact, I'm sure
16| April 30th of 2002; correct? 16| | did to set up the logistics of the meetings.
17 A. That sounds about right. 17 Q. | see. But the meetings
18| Again, not to -- because | know it was around my 18| themselves listed, the first oneis April 29th.
19| birthday. 19| Your statement was signed on July 8th of 2011,
20 Q. Sure. That'snot aproblem. 20| correct?
21| We can confirm that. But if you look at paragraph 21 A. Yes itwas.
22| 9 of your statement, sir, if you can turn to that 22 Q. So that meeting would have
23| briefly, it isthefirst item in the bundle we 23| been almost nine years after you signed that
24| provided to you. It should be, in any event. 24| agreement or signed your statement, | should say;
25 So again paragraph 9, sir, if you 25| correct?
Page 229 Page 231
1| could take alook at that, you will seethereisa 1 A. Correct.
2| footnote to that paragraph. If you look at the 2 Q. Now, Mr. Lizak -- or
3| footnote, you will see alist of dates for 3| Mr. Lizak, pardon me, these are precise dates you
4| meetings. Do you see that? 4| haveindicated in your statement. Did you rely on
5 A. The onethat isthe paragraph 5| acalendar, notebook, anything written, electronic
6| that starts"From 2002 to 2005". 6| to arrive at these dates?
7 Q. Correct. 7 A. | derived them from several
8 A. Okay. 8| sources. | would say probably the most dependable
9 Q. Andthefirst -- 9| oneis| went back and reviewed my billable
10 A. Footnote number 2? 10| invoices. For tax purposes, | keep all of my
11 Q. I'will just double check. | 11| invoices and they're very detailed. So | would
12| think itis 3. 12| have looked at that.
13 A. Okay. 13 | also keep, you know, asimple
14 Q. Youwould agree with me that 14| 12-month calendar where | make a note on what |
15| the first meetings are April 29th, April 30th, 15| did, when | had meetings, et cetera. There were
16| 2002? 16| probably some notesin there, also.
17 A. Yes, | would. 17 Q. Just to confirm, then,
18 Q. So,in effect, just to be 18] hillable invoices, you mentioned a calendar, and in
19| clear on this, your actual involvement began in 19| addition there were probably some notes; is that
20| April of 2002, not March 2002; isthat true? 20| your evidence?
21 A. | think there were some 21 A. Correct.
22| preliminary discussions in March of 2002, just kind 22 Q. Andin addition to the
23| of ageneral overview of apossible project in Nova 23| meetings with members of the Nova Scotids
24| Scotia. 24| Department Of Natural Resources, you also notein
25 Q. Andyou state, sir, that you 25| your statement that you had further discussions
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1| with department officials by teleconference; 1| --- Upon resuming confidential session under
2| correct? 2|  separate cover at 4:47 p.m.
3 A. Yes. 3| --- Upon resuming public session at 4:53 p.m.
4 Q. And you have also indicated 4 PRESIDING ARBITRATOR: We are back
5| precise dates for those teleconferences, as well? 5| in public.
6 A. | did,sir. 6 BY MR. EAST:
7 Q. Doesyour statement attach 7 Q. Okay, very good. Mr. Lizak,
8| any documentsin relation to either of the 13 8| I would now like to turn back to your statement.
9| meetings that you note in your statement, or the 9 Sir, your evidence is that you
10| teleconferences that you also mentioned in your 10| weretold by Nova Scotia's Department of Natural
11| statement? 11| Resources that the province was encouraging of
12 A. Sorry, would you... 12| investments of land-based quarries; correct.
13 Q. Sure. Didyou attach any 13 A. Correct.
14| documentsto your statement in relation to the 14 Q. And which specifically
15| meetings that you note took place with department 15| included the Whites Point quarry site?
16| officials? That's with respect to paragraph 9 of 16 A. Weél, | didn't specifically
17| your statement. And then further on, we 17| say that it included the Whites Point quarry site.
18| established that your statement also indicates that 18 Q. Okay?
19| you had teleconferences with these same officials. 19 A. Just generaly they were
20 And in respect of those 20| encouraging tidewater devel opment.
21| teleconferences, did you attach any documents, your 21 Q. Sothey were generally
22| notes, the calendar and so on? 22| encouraging of investments in land-based quarries?
23 A. No. What is attached are 23 A. Yes.
24| essentially documents that were provided by the 24 Q. Allright. You aso state,
25| Nova Scotia Department of Natural Resources, | 25| gir, that you relayed the Government of Nova
Page 233 Page 235
1| think a couple of letters, and that'siit. 1| Scotia's words of encouragement to the Clayton
2 Q. Wewill cometo those. 2| Group; isthat correct?
3 A. Okay. 3 A. Thatiscorrect.
4 Q. [just wanted to confirm 4 Q. Mr. Lizak, did any Nova
5| there are no notes and so on attached in relation 5| Scotia government official represent to you that
6| to those meetings or those teleconferences? 6| the project would not be subject to an
7 A. Correct. 7| environmental assessment?
8 Q. Any reason why you didn't 8 A. 1don't recal that they said
9| attach those notes, calendars and so on, 9| it would not. That was not my role in the project,
10| information? 10| sir. My rolewasto look at the quarry, to rank it
11 A. No. | wasn't asked to. | 11| in context of other quarries, and, like | said, to
12| was simply asked to provide documents that were 12| participate in the environmental impact statement.
13| submitted to me by the Department of Natural 13 Q. Sure. Sol understand you're
14| Resources. 14| describing your role, but do you recall whether any
15 Q. Thank you. Mr. Lizak, | 15] official would have represented to you that the
16| would now just like to turn to the Tribunal, 16| project would not be subject to an environmental
17| because | am about to ask some questions relating 17| assessment?
18] to documents that are marked "confidential". 18 A. No, | don't recall that.
19 PRESIDING ARBITRATOR: Okay. So 19 Q. Okay. Now, doesyour
20| we will go off. 20| statement attach any documents from officials of
21 MR. EAST: | grouped thosein 21| the Nova Scotia's Department of Natural Resources
22| together in convenience, and | think it is 22| that solicit or ask for the investment of the
23| appropriate we go off camera. 23| Clayton Group of Companies in the development of a
24 PRESIDING ARBITRATOR: Just give 24| quarry and marine terminal at Whites Point?
25| it asecond. 25 A. Areyou asking me, sir, if
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1| these documents specifically mention the Whites 1| quarry investment and specifically tidewater quarry
2| Point quarry? 2| investment.

3 Q. Right. Not just the 3 Q. And most of the Government of
4| documents, but also do you attach any documents 4| Nova Scotia publications you referred to are listed
5| where officials are asking for that? Arethere any 5| infootnote 5 of your statement; is that right?
6| documents, whether they're publications or any 6 A. Yes, | think that'sfair, sir.
7| documents, period? 7 Q. [ would now like to take you
8 A. Again, sir, what isthe 8| to some of those documents that you attach as
9| context? 9| exhibitsto your statement.
10 Q. 1 will repeat that question. 10 A. Okay.
11 A. Okay. 11 Q. Beforewe -- no, actualy we
12 Q. Do any documents attached to 12| will go straight there.
13| your statement from officials of the Nova Scotia's 13 Before | do, actually, pardon me,
14| Department of Natural Resources ask for or solicit 14| just ask you if you are aware that several of these
15] the investment of the Clayton Group of companiesin 15| publications that you have listed in this footnote
16| the development of a quarry and marine terminal at 16| and attached to your statement predate the
17| Whites Point? 17| enactment of the Nova Scotia Environmental
18 A. No, not specificaly the 18| Assessment Act that was in place during the
19| Whites Point quarry. 19| assessment of the Whites Point quarry project.
20 Q. Okay. Do any documents 20 A. Again, sir, that wasn't my
21| attached to your statement ask for or solicit the 21| role. | mean, I'm not an environmental expert,
22| investment from, again, the Clayton Group in the 22| and, you know,, my charge was not to concern myself
23| development of a quarry and marine terminal in the 23| with the details of the environmental impact
24| Digby Neck? 24| statement.
25 A. | wanttobeclear here. Are 25 Q. Sir, just to confirm, | asked
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1| you asking meif any of these statements 1| you this question more generally before, but just
2| specifically say or ask the Claytons specifically 2| s0 | am clear, the exhibits that are attached to
3| to invest money in the Whites Point quarry, the 3| this particular footnote, footnote 5, none of those
4| specific quarry? 4| documents specifically solicit or ask for
5 Q. Correct, or the Digby Neck. 5| investment of the Clayton Group, investment in
6 A. You know, not specifically 6| Whites Point or in the Digby Neck; isthat correct?
7| Digby Neck, no. Thiswas -- you know, generally 7 A. No. They don't specifically
8| the encouragement was -- you know, obviously at 8| ask Clayton for investment on that specific site.
9| some point the province knew that we were working 9 Q. If we could turn to Exhibit 3

10| on Whites Point. 10| in your bundle, it is dated November 1987; correct?
11 Q. Right. 11 A. Yes,itis.

12 A. But the encouragement was 12 Q. ltitstitleis"Potentia

13| broad based in terms of investment within the 13| Crushed Stone Deposits on Tidewater in Nova

14| province. 14| Scotid'; correct?

15 Q. Okay. Now, you have aluded 15 A. Correct.

16| to this and your statement indicates that Nova 16 Q. Andyou also referred to this

17| Scotia's Department of Natural Resources did 17| exhibit in your statement at paragraph 13

18| provide you with some publications; is that 18| gpecifically, and indeed quote from it, don't you?
19| correct? 19 A. Wheredol do that, sir?

20 A. Yes, sir. 20 Q. lwill giveyou an

21 Q. And your statement also 21| opportunity to have alook at your statement. It

22| indicates that these publications, as | think you 22| is at the beginning of the bundle?

23| said, but just to confirm, were encouraging of 23 A. Okay.

24| investment generally in Nova Scotia? 24 Q. | referred to paragraph 13 of

25 A. Generdly, but specifically 25| your statement. There you quote from the document
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1| that we have just established as Exhibit 3. 1 Q. Infact, just to beclear for
2 A. Correct. 2| those reviewing that document, if you could turn to
3 Q. If we could go back to 3| page 8, that iswhereitislisted. Do you see
4| Exhibit 3, if you could turn to page 4 of that 4| that?
5| document? 5 A. ldo.
6 A. Okay. 6 Q. Itindicatesthat White Point
7 Q. And, again, just so we're 7| isinfact located in Victoria County. Do you see
8| clear on what these documents establish, if you 8| that?
9| could look at the heading " Surface and Mineral 9 A. Yes.
10| Rights', do you see that? 10 Q. Areyou generally familiar
11 A. |do. 11| with the geography of Nova Scotia and where it
12 Q. And the second sentence 12| might be?
13| directly underneath that heading states, "It is 13 A. Somewhat. Itisnot Digby
14| not", and the word "not" is underlined: 14| County.
15 "... asking for or soliciting 15 Q. No. Itindicatesfurther
16 proposals for the development 16| down that it is near the Cabot Trail. Areyou
17 of the properties.” 17| aware that the Cabot Trail isin fact on Cape
18 Isthat correct? 18| Breton Island?
19 A. That's correct. 19 A. 1think. | think | have
20 Q. Now, you're generaly 20| hiked on that trail, actually.
21| familiar with this document, sir? 21 Q. I 'wouldliketotakeyou to
22 A. Generdly, yes. 22| another exhibit that you attach. It is an exhibit
23 Q. And this publication has been 23| to your statement, Exhibit No. 5, sir.
24| prepared by the mineral development division of 24 A. Okay.
25| Nova Scotia Department of Mines and Energy; 25 Q. ltisentitled "Minerals- A
Page 241 Page 243
1| correct? 1| Policy for Nova Scotid', 1996; correct?
2 A. Yes, it has. 2 A. Correct.
3 Q. Anditidentifies a series of 3 Q. You arefamiliar with this
4| locations as suitable for development; is that 4| document, sir?
5| correct? 5 A. lam,sdir.
6 A. Itdoes. 6 Q. If we could go to page 4,
7 Q. Now, just to beclear, 7| please, of this document, near the bottom of the
8| Mr. Lizak, you're not suggesting that any of the 8| pageisatext box. Do you seethat?
9| projectsthat are listed in -- or, sorry, any of 9 A. Under "present"?
10| the sites, rather, that are listed in this document 10 Q. | amnot sure.
11| referred to the location of the Whites Point quarry 11 A. Page 4 of this publication?
12| site, are you? 12 Q. You should be at Exhibit 5.
13 A. No, I'm not suggesting that. 13 A. I'msorry. | wason Exhibit
14| There are severd sites. | note that we did visit 14| 4.
15| several siteslisted in those publications, right. 15 Q. Sojust to make sure, you are
16 Q. [ just wanted to clarify. 16| at the exhibit that is entitled "Minerals - A
17| Thereason is, and | take that, sir, is| wouldn't 17| Policy for Nova Scotid", 19967
18| want anyone reviewing the document to be confused, 18 A. Yes.
19| because one of the sites that are listed in this 19 Q. Okay. Now if you could turn
20| document is a White Point. It sounds remarkably 20| to page 4.
21| similar, and | am not suggesting anything to it. | 21 A. Okay.
22| just wanted to be clear that that is not the -- 22 Q. So at the bottom of that page
23| that's not Whites Point in Digby County? 23| isatext box. Do you see that?
24 A. No. You'recorrect. It'sa 24 A. ldo.
25| totally different county. 25 Q. Anditincludesthe
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1| Department of Natural Resources missions and 1| mean, | also know that page 7, it says "to ensure
2| goals, correct? 2| that the" -- "minimize the effort and cost required
3 A. Itdoes. 3| to meet regulatory requirements’.
4 Q. Canyou confirm that these 4 And on page 13, it says, you know,
5| goalsinclude: To achieve sound natural resources 5| basically support an effective and timely
6| stewardship and sustainable development, and also 6| environmental assessment process.
7| to maintain the diversity of the province's natural 7 | mean, so it does not
8| environment? These are a couple of the goals, if 8| specifically reference Whites Point, but, you know,
9| you will, that are listed? 9| thisisthe kind of information | passed along to
10 A. Thatisafair quote. 10| my client.
11 Q. Now, if you could turn to the 11 Y ou know, thisis what was given
12| bottom of that page, page 4, and it continues on to 12| tome. All I know is, again, I'm not an
13| page 5. Thisisalist of conditions of the 13| environmental expert. That was not part of my
14| mineral policy designed to ensure successful 14| charge, but thisiswhat | read and thisis also,
15| mineral resource sector in Nova Scotig; is that 15| you know, what | wastold by the gentleman | worked
16| correct? 16| with at the Department of Natural Resources.
17 A. Wherearewe, sir? 17 Q. Okay.
18 Q. The bottom of page 4. There 18 A. So...
19| isanumber of conditions that start at the bottom 19 Q. That'sfine. Justtobe
20| of page 4 and continuesto page 5. Do you see 20| clear, this document doesn't say that -- you
21| that? 21| mentioned environmental assessment at a couple of
22 A. ldo. 22| the pages in this document. This document doesn't
23 Q. And condition number 5in 23| say that it would abbreviate or in any way not
24| that list it is entitled "The protection of the 24| subject mineral development to environmental
25| environment"; correct? 25| assessment; correct?
Page 245 Page 247
1 A. Correct. 1 A. No, but it does say it will
2 Q. And, findly, page 12 of this 2| be done cost effectively in atimely manner.
3| document, policy 5.0, do you see that? 3 Q. Right. | just have acouple
4 A. ldo. 4| more documents that are exhibitsin this area that
5 Q. Itisentitled "Ensurethe 5| I would liketo take you to very briefly. If we
6| protection of the environment”; correct? 6| could look at Exhibit 6, this was attached to your
7 A. Correct. 7| statement and it is called "A Look at Nova Scotia's
8 Q. And this section mentions 8| Mineral Industry”; correct?
9| environmental assessment of mineral projects, 9 A. Correct.
10| doesn't it? 10 Q. Itisdated July 1999?
11 A. It does. 11 A. Yesitis.
12 Q. So, again, just to be clear, 12 Q. Your statement notes that --
13| dir, this document doesn't talk about the Whites 13| let me start first. If you could turn to page 2 of
14| Point or the Digby Neck, doesit? 14| this document, you will see thereis a map there?
15 A. No, not specificaly, but it 15 A. Ildo,sir.
16| isvery generally encouraging of investment in Nova 16 Q. Your statement notes that
17| Scotia. 17| this map showcases over 42 current mining
18 Q. Okay. 18| operationsin Nova Scotia; correct?
19 A. And, you know, if | might 19 A. Yes, it does.
20| add, sir, on page 4 -- 20 Q. Soif welook at this map,
21 Q. Mm-hm. 21| there are no marine terminals or quarries along the
22 A. -- Nova Scotia's colourful 22| coast of the Digby region, are there?
23| history ... having the lifestyles, values, 23 A. No, there are not.
24| |ocation, the time zone many companies are seeking, 24 Q. And, infact, thereareno
25| and from my perspective when | looked at this, | 25| projects highlighted on the coast of the Digby Neck
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1| region, are there, along the coast? 1| the general markets within Nova Scotia, provided
2 A. Therearenot. 2| the helicopter tour, you know, just contributed
3 Q. If wecould -- sorry. Your 3| timeless amounts of money, effort and research. |
4| statement also specifically identifies one of the 4| mean, these guys were tremendously helpful.
5| Nova Scotia government publications called "One 5 They didn't say, you know, We want
6| Window Process For Mine Development Approvals'; 6| you to invest specifically in Digby Neck, okay?
7| correct? 7 Now, Dan Kontak did assist mein
8 A. Correct. That was one of the 8| doing everything possible to help me with that
9| publications that was recommended to me. 9| analysis.

10 Q. That isattached at Exhibit 7 10 Q. Mm-hm?

11| to your statement; correct? 11 A. But, generally, there was

12 A. Yes,itis. I thinkitis 12| tremendous encouragement, tremendous support.

13| also referenced in one of the prior publications 13| These are some of the most competent couple of guys
14| under the section that talks about expedited 14| | ever worked with.

15| process and referring to the one window process. 15 Q. Isit accurate to say this

16 Q. Okay. Now, you referred to 16| was more general encouragement than specifically

17| this publication as outlining aformalized and 17| encouraging the Clayton Group to invest in Whites
18| streamlined review process for the mining industry; 18| Point?

19| correct? 19 A. | can't say that they said

20 A. Correct. And that waswhat 20| specifically Whites Point, although they did -- you

21| was emphasized by the gentleman that | worked with 21| know, when they became familiar with the project,

22| at DNR. 22| you know, there was tremendous encouragement. They
23 Q. And does this document 23| wanted thisto go. Itispart of their charge,

24| indicate that the Whites Point project would not 24| §ir. 'You know, it iswhat they do, and there are

25| have to undergo an environmental assessment or any 25| some publications referenced in here that
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1| mining or project quarry development project? 1| specifically talk about tidewater, you know,

2 A. Well, again, sir, | believe 2| opportunities, things done by Dan Kontak, things
3| not. | mean, | don't -- you know, I'm not trying 3| done by the department, in general.
4| to beflippant, but | don't think any of these 4 Q. But outside these
5| publications, other than Minister contacts, 5| publications, there is no -- there are no documents
6| specificaly refer to Whites Point. 6| that you attach to your statement that would
7 Q. Sowouldit be accurate to 7| specifically ask for, solicit, specifically
8| say, then, that the one window process, as you 8| encourage investment in the Whites Point region;
9| understand it, refersto the streamlining of the 9| correct?
10| process a project would undergo, in general, rather 10 A. Weéll, again, sir, when
11| than specifically in respect of the environmental 11| they're providing countless hours -- you know, Dan
12| assessment process? 12| Kontak, for example, who is one of the most
13 A. Yes. | mean, you know, | 13| competent guys | ever had an opportunity to work
14| would like to provide alittle context here. These 14| with. You know, he visited the site with me
15| documents were given to me by the Department of 15| several times, overnighted on the site, provided
16| Natural Resources. 16| countless publications. He sampled our core. He
17 Q. Right? 17| analyzed our core.
18 A. And, you know, again, they 18 He also reviewed, you know,
19| weren't -- there was one couple of individuals 19| documents that we prepared for the Whites Point
20| within the Department of Natural Resources that did 20| quarry. It wasavery collaborative process. |
21| work extensively with me, encouraged me, supported 21| mean, | didn't ask for thishelp. You know, had |
22| me on developing the Whites Point quarry project, 22| essentially had to pay for this, it would have cost
23| and that would be Dan Kontak. 23| tens of thousands of dollars.
24 Mr. Phil Finck took more of a 24 Likewise, Phil Finck submitted all
25| global view to essentially give us an overlay of 25| kinds of documents, you know, on properties within
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1| Nova Scotia, prepared a helicopter tour. We 1 Q. Just to ensure that we've got
2| visited, you know, six to ten sites. He set up 2| the precise dates, sir, if we could look at -- if
3| meetings with -- with owners. He talked about 3| you could just refer briefly to paragraph 19 of
4| funding mechanisms. He basically talked -- said, 4| your statement. Do you see that?
5| If you have First Nations problems, my wife works 5 A. Yes.
6| with First Nations. 6 Q. Andin that paragraph, you
7 So, | mean, it was just -- you 7| have stated that June 4th and 5th, 2003 is when
8| know, again, to have a helicopter for two days, 8| this helicopter tour took place?
9| have two staff members, | had died and gone to 9 A. Yes. Her birthday was June

10| heaven. Thiswas kind of a dream project. 10| 6th, s0...

11 Q. Let'scometo that -- 11 Q. And the purpose of the

12 A. Okay. 12| helicopter tour you stated was to review potential
13 Q. -- helicopter tour, if we 13| quarry sites that could be suitable for your client
14| could. Just before | come there, if you could just 14| toinvest in; correct?

15| tell meif you have ever personally visited the 15 A. Correct.

16| Digby Neck? 16 Q. Just to be clear, did this

17 A. TheDigby Neck site? 17| tour include the Digby Neck?

18 Q. Yes, yes? 18 A. No,itdid not. Therewas

19 A. On numerous occasions, yes, 19| sort of a bifurcation of effort, in that Dan Kontak
20| gir. 20| being, you know, bar none, the resident expert on
21 Q. Could you tell mewhat year, 21| the Digby Neck basalt. That was his niche, you
22| thefirst time you visited it? 22| know.

23 A. Well, on this project it was 23 Likel said, | met Dan on several

24| 2002, but I have been to Nova Scotia before, and, 24| instances there. He was focussing on that core
25| quite frankly, I'm not certain if | visited Digby 25| areq, essentialy assisting me. Again,
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1| Neck, but | may have. | have had other projects. 1| phenomenally impressive guy, and | am not easily
2| | have been to trade meetings in Halifax and, you 2| impressed.
3| know, things of that nature. 3 Part of thisisnot only did we
4 Q. Okay. And just to confirm, 4| want to know that Whites Point was avery viable
5| your statement doesn't indicate specifically that 5| enterprise, but we needed to put it into context of
6| you visited Digby Neck in 2002, doesit? 6| other opportunities with Nova Scotiato rank it,

7 A. My report does, and | think 7| okay? Essentially, how does this compare not only
8| my statement doesindicate that | visited. | mean, 8| to other operating quarries but, equally important,
9| | did visit it around my birthday. | was on site 9| competitive operations?

10| when we were doing the coring. 10 So we visited the Port Hawkesbury

11 Q. Solate April 2002? 11| Martin Marietta operation. Thiswasto put thisin

12 A. 1 aso visited the Department 12| context.

13| of Natural Resources, you know, on the initial part 13 Q. Okay. Sojust to confirm,

14| of that trip and the following part of that trip, 14| then, sir, the purpose of the visit, the helicopter

15| the end of that trip. 15| tour, then, wasto generally tour other potential

16 Q. Now, we have just been -- you 16| quarry sites?

17| have just been referring to the helicopter tour 17 A. Right, because basically, you

18] that the Department of Natural Resources organized 18| know, | wastaking care of what was going on at

19| for you. Thistook place in June 4th, June 5th, 19| Whites Point in collaboration with Dan Kontak, and

20| 2003; correct? 20| thiswas to give us an opportunity to rank this

21 A. Roughly around there, because 21| site. And | want to emphasize, after doing this

22| that was my fiancee's birthday, so it seemsto me 22| exhaustive study, the Whites Point quarry was the

23| itisall around birthdays. | was up for our 23| geminthe crown. When we looked at the criteria,

24| birthdays. 24| it was the best property, but we don't know that

25| --- Laughter. 25| until we look at the other sites.
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1 Q. Now, Mr. Lizak, just so | am 1| central division or the western division.
2| clear on this sort of time frame of events here, 2 Q. So both regional geologists.
3| looking at your statement, you would agree with me 3| And you also state Mr. Kontak told you that he
4| that by thistime -- and | took you to a number of 4| believed that the Joint Review Panel's decision to
5| documents before -- that it is over ayear since 5| consult Ms. Johnston rather than himself was
6| Bilcon of Nova Scotia has been incorporated? 6| political; correct?
7 A. Since-- 7 A. Correct.
8 Q. | amtaking about the 8 Q. Andjust to confirm, to the
9| helicopter tour in relation to this. 9| best of your knowledge, Mr. Lizak, Mr. Kontak has
10 A. --incorporation, it sounds 10| not entered a statement in these proceedings, has
11| like about 13 months. 11| he?
12 Q. Okay. And over ayear since 12 A. Not to my knowledge.
13| the partnership Global Quarry Products was 13 Q. Soitisyour understanding
14| incorporated? 14| on April 14th, 2005 Mr. Kontak was requested by the
15 A. It sounds about right. 15| Joint Review Panel not to provide advice on the EIS
16 Q. Sothoseevents| just 16| guidelines?
17| referred to just now all took place before the 17 A. | don't know if that wasthe
18| helicopter tour in June 4th, 5th, 2003; correct? 18| specific day. Hereswhat | know.
19 A. Yes, they did. 19 Q. Okay.
20 Q. Now, inyour statement, it 20 A. Danwas, as| said, bar none
21| indicates that Dan Kontak, who you referred to, 21| the expert on the Whites Point basalt, the quarry
22| informed you that the Whites Point joint review 22| project. He worked tirelesdy with me. We met on
23| panel would be consulting a Ms. Sandra Johnston to 23| site on numerous occasions. Likel said, he
24| provide analysisin respect of the environmental 24| sampled the core. He tested the core, read some of
25| impact statement guidelines; isthat correct? 25| our reports. He was -- he's the expert.
Page 257 Page 259
1 A. Yes, hedid. That's 1 And at some point, he indicated
2| somewhere in my statement. 2| that he was going to be an advisor to the Joint
3 Q. Wecan cometo that. And it 3| Review Panel, and at some point when we're -- you
4| isactually paragraph 25, if you would like to 4| know, I'm submitting him documents, I'm soliciting
5| review that. 5| hisinput, he let me know that that was not the
6 A. Actudly, | amlooking at it, 6| case.
7| dir. 7 And my question was, Why
8 Q. And that the Joint Review 8| not? You'retheguy. And it wasasimple comment
9| Panel preferred Ms. Johnston to Mr. Kontak himself; 9| it'spolitical.
10| correct? That iswhat you referred to in that 10 Q. Wewill cometo that again,
11| paragraph? 11| sir, but just to be clear abit on the time frame
12 A. Weéll, he said that he was 12| of events here, Joint Review, would you agree with
13| replaced by Sandra Johnston, correct. 13| me the Joint Review Panel issued the environmental
14 Q. Andyou state that Mr. Kontak 14| impact assessment guidelines on March 31st, 20057
15| informed you of this specifically on April 14th, 15 A. That | can't testify to, gir,
16| 2005; correct? 16| because again that was not part of my charge.
17 A. Yes. 17 Q. No, no. Thereason | ask you
18 Q. Just to confirm, Mr. Lizak, 18] that question, sir, isthat in paragraph 25 you
19| Mr. Kontak and Ms. Johnston at that time were 19| make reference to Mr. Kontak telling you about a
20| officials of the Nova Scotia Department of Natural 20| specific request, and that request isin relation
21| Resources; correct? 21| to the environmental impact assessment guidelines.
22 A. Correct. | believe they were 22| So that iswhy | ask you that.
23| both regional geologists. Dan was aregional 23 But in terms of confirming that
24| geologist with the relevant office, and Sandra, | 24| statement - that is, that the environmental impact
25| believe, was regional geologist with | think the 25| assessment guidelines were finalized on March 31<t,
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1| 2005 - if we could just turn to the documentsin 1 A. Where are we, sir?
2| the bundle, it isR-210. Do you see that? 2 Q. Thelast page of your
3 A. ldo,sir. 3| statement?
4 Q. And these are thefinal 4 Q. Youwill see actualy there
5| environmental impact assessment guidelines; 5| are two paragraph 26s listed?
6| correct? 6 A. Oh, thereare.
7 A. 1'mgoing to take your word 7 Q. Ifyoulook at the second
8| for that, sir. | haven't seen this document. 8| one, do you see that?
9 Q. You haven't seen this 9 A. Yes, | do.
10| document before. Y ou see that the first page of 10 Q. Hereyou state that the
11| that document is date stamped 31st, March, 2005; 11| natural resources officials expressed surprise and
12| correct? 12| annoyance at the aggressive opposition from other
13 A. ldo,sir. 13| government officials and the Joint Review Panel.
14 Q. Sojustinterms of 14| Correct?
15| understanding what you're saying in paragraph 25 of 15 A. Correct.
16| your statement, not in this particular document, | 16 Q. Thisisastrong statement,
17| just want to be clear that your evidence, 17| sir. Hasyour statement named these officials?
18| Mr. Lizak, isthat the Joint Review Panel 18 A. | can name these officials.
19| gpecifically requested that Mr. Kontak specifically 19 Q. Okay.
20| be excluded from providing analysis in respect of 20 A. You know, let meput thisin
21| the environmental impact assessment guidelines and, 21| context. You know, throughout the process, from
22| instead, that the Joint Review Panel requested 22| thetime | set foot in Nova Scotia, the officials
23| Ms. Johnston's analysis. Isthat your evidence, 23| did everything they could to support and provide
24| gr? 24| encouragement. Again, they were the most helpful,
25 A. | don't know if the panel, 25| competent guys | ever had the opportunity to work
Page 261 Page 263
1| you know, specifically requested her, or what the 1| with, you know, and | developed atrust with these
2| logisticswere. | simply know what Dan told me. 2| guys. These guys became, you know, close
3 Q. Isthat areflection of what 3| collaboratorsin al aspects of the project.
4| Mr. Kontak reported to you; is that your evidence? 4 They would visit me on site on
5 A. Yes. Yes. And, again, this 5| numerous occasions, spent countless provincial
6| was kind of bewildering to me. | mean, again | 6| dollars essentially supporting our project, and
7| don't know. My charge was not environmental law 7| aways relayed to me that they thought the project
8| and the specific Environmental Assessment 8| wasa"go", you know.
9| Regulations. 9 And, again, let me provide some
10 My charge was basically assess the 10| context. When | took the helicopter tour with Phil
11] sitein the context of all of the other sites. That 11] Finck, we looked at alot of different properties,
12| was not my not my assignment. 12| and | remember one we looked at at Guyshorough, and
13 Q. Understood. Okay. And just 13| | said, Phil, it isnext to aprovincial park. Is
14| to be clear, Mr. Lizak, are there any documents 14| that going to be aproblem? He said, That's
15| attached to your statement to support what you 15| manageable, okay.
16| stated in paragraph 25 of your statement? 16 But they were also following --
17 A. No, just what | said. Just 17| you know, they were following the project on Whites
18| what | reported. 18] Point.
19 Q. Okay? 19 Q. Butjust tobeclear,
20 A. Again, not to be flippant, 20| Mr. Lizak, would any of these officials be able to
21| but that is my sister's birthday, okay. 21| tell you --
22 Q. Okay, sure. If we could look 22 MR. NASH: Excuse me,
23| at the last page of your statement, and you will be 23| Mr. President. Could the witness be allowed to
24| glad to know thisisthe last set of questions| 24| answer the question?
25| will ask you, sir. 25 PRESIDING ARBITRATOR: Sorry, |
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1| didn't hear you. 1| RE-EXAMINATION BY MR. NASH:
2 MR. NASH: Could the witness be 2 Q. | haveafew questionsin
3| alowed to answer the question in full. He asked 3| follow-up to the questions of my friend.
4| to put it in context, and he was continuing to do 4 Y ou went to Nova Scotia, you
5| so before he was interrupted. 5| believe, in April of 20027
6 PRESIDING ARBITRATOR: Okay. | 6 A. Correct.
7| think acoustically | had a problem, but you said 7 Q. You met with officias at the
8| would the witness be allowed to -- 8| Nova Scotia Department of Natural Resourcesin
9 MR. NASH: Could the witness be 9| April 29th and 30th, 2002?
10| allowed to answer the question as he was trying to? 10 A. |did.
11 PRESIDING ARBITRATOR: Yes, | 11 Q. Who werethey?
12] think so. Yes, you are, of course. 12 A. They would have been Dan
13 THE WITNESS: Y ou know, 13| Kontak, Garth Prime and Phil Finck.
14| specifically back to Dan Kontak, Dan Kontak and | 14 Q. Wasthat your first
15| remained in contact after the project was 15| introduction to them?
16| essentialy denied, and, you know, we spoke a 16 A. First physical meeting. |
17| couple of months ago and he reiterated that the 17| had some conversations with some of them, like |
18| process was improper. | am quoting, and anyone 18| say, prior to that, but that was my first physical
19| feel free to call Dan up and ask him that. 19| meeting.
20 Similarly, | would go out with 20 Q. You have given evidence that
21| Phil, I would go out with Garth. We would go to 21| you were given anumber of documents by the
22| the pubs. They were surprised, as | was surprised, 22| officials from the Department of Natural Resources?
23| | mean, just given the context of the size of the 23 A. 1did.
24| project. You know, that iswhat | can say. 24 Q. Could you go to Exhibit 2,
25 BY MR. EAST: 25| please, of your affidavit. Y ou mentioned that Dan
Page 265 Page 267
1 Q. Okay. | just wanted to be 1| Kontak you found to be a competent, knowledgeable
2| clear, in particular, in respect of this paragraph, 2| person?
3| sir, and | wanted just to ask you some questions 3 A. Extremely competent, one of
4| there. And we were talking about whether your 4| the most competent people | ever had the privilege
5| statement named officials, and itisjust -- is 5| to work with.
6| that true? Are officials named in that paragraph? 6 Q. Isheageologist?
7 A. No, sir, they're not. 7 A. He'saPh.D. geologist.
8 Q. Andjust to be clear, also, 8 Q. Did he offer to do studies of
9| has your statement indicated the dates attached to 9| the Whites Point area with respect to the nature of
10| what you describe in paragraph 26 of your 10| therock in that area?
11| statement? 11 A. Henot only offered; he did.
12 A. No,sir. 12| He met me several times on site at Digby Neck, not
13 Q. Andalsojust to ask, have 13| only at the Whites Point quarry site, but we also
14 you attached any documents to substantiate what you 14| visited the Tiverton quarry, Parker Mountain
15| have described in paragraph 26 of your statement? 15| quarry, several other quarries. He was gracious
16 A. Interms of specific dates? 16| enough to describe the core.
17 Q. Interms of any documents 17 One of thethingswe doin
18| attached to support that statement? 18| analysis like this, we drill the property. We
19 A. No, sir, | have not. 19| literally get like atwo-inch core. He described
20 Q. Okay. Thank you, Mr. Lizak. 20| it. Hesampledit. He did what we call a
21| Those are all of my questions. 21| petrographic analysis. Not to bore you with the
22 PRESIDING ARBITRATOR: Okay. 22| details, but essentially you thin-section the rock.
23| Thank you very much. 23| You grind it down to the point whereit is-- you
24 PRESIDING ARBITRATOR: Thank you, 24| know, visible light goes through it. And he
25| Mr. Nash? 25| analyzedit.

Arbitration Place

Page: 66



WILLIAM RALPH CLAYTON, et a. v. GOVERNMENT OF CANADA

October 22, 2013

Page 268 Page 270
1 | mean, that is the kind of thing 1| evidence, but thisis the specific hallmark of why
2| | normally do. My client normally doesthat. It 2| thisis extremely good rock.
3| costs atremendous amount of money. Again, he was 3 Q. Isthat why itisthegemin
4| tremendously helpful and competent. 4| the crown?
5 Q. Compared to other 5 A. Itisoneof thereasonitis
6| jurisdictions you have worked in and other 6| the gem in the crown. Thereisawhole host of
7| governments you have worked in numerous 7| criteriathat one looks at, quality, quantity,
8| jurisdictions, how did the reception you received 8| proximity to the States, you know, environmental
9| in Nova Scotia compare to those? 9| components, but that is one of the reasons that it
10 A. Itisnot exaggeration to say 10| met, definitely met, the quality criteria.
11| it was, bar none, the best. | mean, thiswas kind 11 These criteria are pretty
12| of my dream team and dream project. | have had the 12| sophisticated. People tend to think that this
13| opportunity to work in dozens of countries, dozens 13| is-- you know, all rocks are created equal. They
14| of provinces, dozens of states. Usually I'm the 14| arenot. States have various tough specifications,
15| one that has to do the courting. Y ou know, usually 15| chemical, you know, specifications, physicochemical
16| I've got to do the begging for assistance. 16| specifications, and this rock met it.
17 In this case, | had some of the 17 Asamatter of fact, it was so
18| most competent people | ever had the opportunity to 18| hard | had alittle bit of concern about crushing
19| work with. They were incredibly helpful, 19| costs. It was tremendous rock.
20| incredibly resourceful. 20 Q. If youlook on the previous
21 | died and went to geologic 21| page, page 70, thereisamap which | take to be a
22| heaven, okay? It doesn't get any better than this. 22| map of Dighy Neck. What do all of those Bson
23| When | was thinking about this, in hindsight, | 23| Digby Neck mean?
24| missthis project, okay? Just atremendous 24 A. Thoseare areasthat |
25| project. 25| believe that he sampled and described.
Page 269 Page 271
1 Q. Canyou describe for the 1 Q. Didtheofficias of the
2| Tribunal what Exhibit 2 is. 2| Department of Natural Resources ever try to
3 A. Exhibit 2 isastudy that Dan 3| dissuade you and the client from going to the
4| did on essentially the North Mountain Basalt, which 4| Whites Point quarry?
5| isthe rock we were mining on the Whites Point 5 A. No. Contrarily. | would
6| quarry, avery in-depth analysis. Again, thisis 6| argue that they encouraged us, as evidenced by all
7| the expert on the basalt rock. 7| of the work they did for me. Y ou know, again,
8 Q. Andinthumbnail sketch, what 8| usually I've got to bring competent peoplein on a
9| was the conclusion of that study? 9| project like this, typically. Inthiscase, | had
10 A. Onathumbnail sketch, if you 10| them. | mean, | had the best guys working for me.
11| want, | can point to specific areas. 11 Q. Inthe government?
12 Q. Why don't you? 12 A. At provincia expense. This
13 A. Okay. If you look at table 13| would have cost me hundreds of thousands of
14]1. 14| dollars. You know, again you know, bar none, some
15 Q. Onwhich page? 15| of the best guys on the planet.
16 A. I'msorry, page 71. Top 16 Q. Haveyou ever been taken on a
17| flow, greenish black to grayish black columnar 17| helicopter tour by a government trying to attract
18] jointed, you know, to those of you that are not 18] investorsto their jurisdiction?
19| geologists, that istelling us that is as good at 19 A. | had not. That would have
20| it gets. Asamatter of fact, when | would pull 20| cost me tens of thousands of dollars, and | was a
21| the core out, literally | got atwo-inch core and 21| little breathtaken when | saw that was set up.
22| we would break the coreto put it into a core box. 22 But in addition to that, | had two
23| 1 in many instances could not break the core with 23| staff members from the Department of Natural
24| my hammer. | have never seen that before. 24| Resources, a two- to three-inch dossier, which
25 So that is sort of the anecdotal 25| essentially categorized various, you know, mining
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1| properties. 1| Scotia has avibrant mining industry. | mean, all
2 | met ownerson sites. | mean, 2| of the publications purport to that.
3| logistically we need to think about this. We are 3 Itisapparent. It ispart of
4| flying around from site to site to site, and when 4| what Nova Scotia does. And, | mean, they've looked
5| we'd land, the owners would be there. 5| inthe province at numerous quarries. There'sthe
6 There was guidance on financing. 6| Port Hawkesbury quarry. Thereisalso -- theresa
7| There was guidance on, you know, First Nations. | 7| quarry in St Andrew that had been run by Balcan
8| mean, just -- again, there was maps. | mean, 8| Materialsin New Brunswick. That is New Brunswick.
9| phenomenal. It would have taken me hundreds of 9 But thisiswhat -- you know, this
10| hoursto work on thiskind of stuff. 10| isit'snot asurprise. | have been here before.
11 Q. What did the officials say 11| | was herein '94 for the forum on industrial
12| about the marine-based quarries? 12| minerals, where presentations were made by the
13 A. They were-- again, itisno 13| department promoting mineral development.
14| secret that the province has been encouraging us 14 | have been in Toronto, the
15| for years. Thiswas not my first trip to Nova 15| industrial mineral forum. Again, the province
16| Scotiaon thisthing. | mean, | have been to the 16| travels. They have a budget.
17| province. | have been to Toronto, and generally 17 Q. Nova Scatia?
18| they have a marketing budget. Thisiswhat these 18 A. NovaScotia. One of the
19| guysdo. 19| gentlemen | met was Michael McDonald. Histitleis
20 Prior to the helicopter tour with 20| exploration promotional manager. Thisiswhat
21| Phil, we took atrip to hisfamily island. He grew 21| these guysdo. | don't think it is a secret.
22| up on an island, a one-man schoolhouse. There was 22 Q. Thank you. Those are my
23| the obligatory stop at alobster shop. | said, Let 23| questions.
24| metake care of this. He said, No, the provinceis 24 PRESIDING ARBITRATOR: Thank you,
25| doing this. Thisis part of the provincial 25| Mr. Nash. Let me ask my colleaguesif they have
Page 273 Page 275
1| promational budget. 1| questions.
2 Q. Sothey gave you anumber of 2| QUESTIONSBY THE TRIBUNAL.:
3| documents. One of them was at Exhibit 4, which is 3 PROFESSOR SCHWARTZ: Just to
4| entitled "Industrial Mineralsin Nova Scotia." 4| clarify some terminology for us, you were asked
5 A. Yes. 5| several times about land-based quarries. You gave
6 Q. Andif you turn to page, at 6| anumber of answers and you referred to tidewater
7| the very bottom, 019518. 7| developments.
8 A. Sorry, 019? 8 Could you clarify how you
9 Q. 019518. Atthetop, it says, 9| understand land-based quarry and how you understand
10| "A thriving industry." You will seethereit gives 10| tidewater development?
11| ahistorical perspective. Then down to the second 11 THE WITNESS:. Sure. Tidewater
12| column, halfway down the page, it says, "The 12| development simply means -- you know, there'sa
13| present." And over to the next page, 519, in the 13| whole list of salient criteriathat you look at
14| third column, it says"A bright future." 14| when you're evaluating a quarry.
15 A. Correct. 15 | mean, one of the key components,
16 Q. Do you remember reading that, 16| thisisavery low-cost, high-weight product, so
17| and what conclusions did you draw from that? 17| the transportation costs of the product is key.
18 A. What | remember reading, 18 Now, this quarry is going to be
19| thereis a couple of referencesin here, and I'd 19| shipped via ship, okay? So obviously proximity to
20| have to look for them, but where they specifically 20| tidewater isimportant. And you will see that
21| tak -- | know thereistwo references where they 21| referenced not only in my -- not only in my
22| gpecifically mention tidewater quarries, and they 22| publications, but also in Nova Scotia publications,
23| gpecifically mention basalt. 23| where they are essentially encouraging tidewater or
24 And that is-- you know, that is 24| essentialy export, the exportation of stone.
25| kind of what | honed in. It is no secret that Nova 25 And, again, thisisnot a

Arbitration Place

Page: 68



WILLIAM RALPH CLAYTON, et a. v. GOVERNMENT OF CANADA

October 22, 2013

Page 276 Page 278
1| surprise. Thereisalarge quarry in Port 1 THEWITNESS: Yes.
2| Hawkesbury, which is, you know, near the Canso 2 PROFESSOR SCHWARTZ: There'samap
3| locks, which is exporting stone that's owned by 3| there.
4| Martin Marietta to the States, but essentially you 4 THE WITNESS: Mm-hm.
5| don't want to be quarrying far from the ocean if 5 PROFESSOR SCHWARTZ: We understand
6| you are going to be shipping it via the ocean. 6| the White Point at the right is not Whites Point.
7 One of the keys also isthat the 7 THE WITNESS:. Right.
8| cheapest way to move stoneis via boat, you know. 8 PROFESSOR SCHWARTZ: We are on top
9| Next cheapest israil. Most expensiveisvia 9| of that. Thereis coloured-in areas where thereis
10| truck. And, you know, that is an important 10| deposits.
11| component of this, also. | mean, we're on 11 Can you tell from this map what
12| tidewater, but unlike aland-based quarry, you 12| counts as atidewater development, or does it
13| can't see this operation. We're not going to have 13| depend on what is economic in context?
14| alot of trucks. You know, that istypicaly -- 14 THE WITNESS: What thisdoesisit
15| you know, neighbours worry about trucks. Thisis 15| islocations of potential crushed stone depositsin
16| all going out via ocean-going vessel. 16| Nova Scotia. It doesn't specificaly reference a
17 PROFESSOR SCHWARTZ: So land-based 17| specific location.
18| quarry means a quarry where the transportation mode 18 For us geologists, if you look at
19| isgoing to be by road rather than by sea? 19| the legend, thiskind of gives you an overview of
20 THE WITNESS: It isessentially by 20| the regional geology, but you've got to get very
21| truck. 21| specific. But you do have some of the locations
22 PROFESSOR SCHWARTZ: Just one more 22| that were studied marked on this map, White Point,
23| question. Y ou said somewhere there were several 23| Kelly's Cove, Flagstaff Hill, Terence Bay, and |
24| references in Nova Scotia's materialsto tidewater 24| want to point out that actually we looked at asite
25| development. 25| in proximity to Terence Bay. Welooked at a site
Page 277 Page 279
1 THE WITNESS: Mm-hm. 1| at Kelly's Cove. Welooked at asitewhich |
2 PROFESSOR SCHWARTZ: | seethat 2| called Cape Breton in the northeast corner, which
3| Exhibit 3 talks about potential crushed stone 3| iscloseto White Point, to, again, put our sitein
4| deposits of tidewater in Nova Scotia. 4| context to see how it ranked.
5 THE WITNESS: Theseareal -- 5 And it was, you know -- again, it
6 PROFESSOR SCHWARTZ: That'sthe 6| was, bar none, the gem in the Crown. And | think
7| document. 7| it isfortuitous that, you know, one of the reasons
8 THE WITNESS:. These are dl sites 8| we may have been fortunate enough to get that site
9| that were investigated by the department that are 9| was because nobody else had really looked at that
10| essentialy on tidewater, which provide the 10| areaprior to Dan Kontak, you know, getting on side
11| potential to export stone via boat. 11| with his publication.
12 But | want to emphasize, when you 12 PROFESSOR SCHWARTZ: Thank you
13| compare these sitesto the site that we looked at, 13| very much.
14| we had the gem in the crown for awhole host of 14 THE WITNESS: Sure.
15| reasons. 15 PRESIDING ARBITRATOR: Okay. |
16 If you have any interest, | will 16| have one-and-a-half questions.
17| go through the 12, 13 criteria, but, you know, safe 17| --- Laughter
18] to say this was the gem in the crown. 18 PRESIDING ARBITRATOR: Why a
19 PROFESSOR SCHWARTZ: Okay. Just 19| tidewater? | understood that what it meansisit
20| one more question. If you look at figure 2 in 20| isright there at the beach so that ships can
21| Exhibit 3. 21| transport the stuff away; right?
22 THE WITNESS: Sorry? 22 What does "tide" mean? | mean, |
23 PROFESSOR SCHWARTZ: In Exhibit 3, 23| know what atideis, but why isit tidewater?
24| the potential crushed stone deposit tidewater in 24 THE WITNESS: | don't know why
25| Nova Scotia. 25| they cdll it that, but that is the euphemism we
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1| use, just you nailed it. It just meansit's on the 1 The Whites Point siteis kind of
2| water. And, again, it just can't be on the water. 2| in between. One of the advantages of the Whites
3| Thereisawhole host of other things that have to 3| Point siteisit had a quarry on site with a
4| occur. 4| permit. Then the other extreme, though, are sites
5 Y ou have to have adeguate depth of 5| that are completely operating.
6| water. You know, there'salot of things, but 6 And so we looked at the whole
7| ultimately it starts with the rock and the 7| range of sites. | would say, you know, there was
8| proximity to the end destination, and it is not 8| an even mix. Welooked at -- my client also looked
9] just -- you know, there'stwo partsto this puzzle. 9| at some joint venture opportunities with other
10 Thefirst part isthe areawhere 10| people. He not only looked at Nova Scotia, but
11| you are mining the stone, but the other thing that 11| also looked at New Brunswick.
12| iscrucial isthat my client had the ahility to 12 And when we ranked everything,
13| import stone, and that is unusual, you know, to 13| thiswas the gem in the crown, and | would liketo
14| have. He had the dock down in Nova Scotia -- 14| sit here and tell you that -- you know, usually the
15| or down in New Jersey. He had the adequate depth. 15| way you do astudy like thisisyou investigate all
16| That is unusual, because most facilities, they 16| of these other options and you rank these sites and
17| don't have the area. They don't have the water 17| you go after that.
18| depth. 18 Fortuitously we landed on the
19 Y ou need two components, the 19| right spot. It happened to be, you know, the best
20| quarry, and then the end use component. And, 20| project, but | can't call it the best project till
21| again, thiswas, you know, the gem in the crown 21| | investigate the other alternatives.
22| with the project, with the site, and also 22| Additionally, it was far superior to the existing
23| essentialy, you know, tremendous, you know, 23| operations.
24| opportunity at the other end of the equation. 24 So our stone quality was superior
25 PRESIDING ARBITRATOR: You gave me 25| to what occurred at the Martin Marietta site in
Page 281 Page 283
1| one-and-a half answers. 1| Port Hawkesbury. It was superior to what was
2 THE WITNESS: I'm sorry. You get 2| coming out of St. Andrew in New Brunswick. So we
3| geologists talking about this, we can't stop. 3| had a competitive advantage.
4 PRESIDING ARBITRATOR: Thefull 4 And we looked at those sites. |
5| question refers to your helicopter tour. | mean, 5| looked at Tiverton. | looked at Parker Mountain.
6| you were very fortunate. | was taken for rides by 6| | would be hard pressed -- maybe we missed
7| government, but never for a helicopter tour. 7| something, but, boy, we cast awide net. And,
8 THE WITNESS: Y ou know, well, let 8| again, so much of this was because of the
9| me-- | have one other story on that. On the way 9| assistance provided with the province.
10| back... 10 | mean, you know, | didn't know
11 PRESIDING ARBITRATOR: All right. 11| about this stuff. It would have taken me yearsto
12| You said that you were taken on a helicopter tour. 12| put this information together.
13| Y ou were taken to a number of sites, and what 13 PRESIDING ARBITRATOR: Thank you
14| wasn't quite clear to me, | think once you said to 14| very much.
15| sites that were operating, and then you said 15 THE WITNESS:. My pleasure.
16| "potentia sites." You used to -- so did you visit 16 PROFESSOR SCHWARTZ: | have
17| both types of sites, and some of them asan 17| another half question.
18] alternative to the one that isin... 18] --- Laughter.
19 THE WITNESS: Yes. No pun 19 THE WITNESS: | don't know what
20| intended. We left no stone unturned, okay? 20| that means. Can | give ahaf answer?
21 We look at what we called 21 PROFESSOR SCHWARTZ: | won't put
22| greenfield sites, which are sites that have no 22| any analysison "half".
23| development at al, sites that would be -- you 23 Y ou probably answered this. Itis
24| know, essentially you would have to start from 24| probably in the materials. But the helicopter ride
25| scratch. 25| when you died and went to heaven, was Digby Neck
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any part of heaven that you went to on these
helicopter rides?

THE WITNESS: Well, what | meant
was this was just such an unusual effort, okay,
to -- again, | mean, | could not have put together
abetter staff. 1t would have taken me hoursto
put together thisinformation. I've got a chopper
waiting for me that would have cost thousands of
dollars.

What I'm saying is that the
process was just so enlightening and wonderful.

PROFESSOR SCHWARTZ: But very
specifically, were you ever escorted by Nova Scotia
officialsto anywhere on Digby Neck?

THE WITNESS:. Not viahelicopter,
but | met Dan Kontak on site on quite afew
occasions. We met him on site. He overnighted
there on several occasions. And, | mean, we spent
probably a good week or two on site, Danand |, in,
you know, working on that specific project.

We also went to the core shed on
Paul Buxton's property where, you know, literally
he went through al of the core. I'm avery
competent guy. 1'm the best at what | do, but | am
not going to ignore, you know, the advice and
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assistance of those who are, bar none, the experts.
| am going to solicit hisinput
every step of the way, and he graciously gaveit to
me.
PROFESSOR SCHWARTZ: Okay, thank
you. No more questions, not even afractional one.
PRESIDING ARBITRATOR: If | am
right, this concludes thisfirst day's program,
Dirk? Okay. So thank you, Mr. Lizak.
Thank you. It was apleasure
listening to somebody who has so much funin his
job.
--- Laughter.
MR. LIZAK: Wedo. Wedo.
PRESIDING ARBITRATOR: Andsoit
was an interesting day. It wasalong day. Sowe
are going to see each other again tomorrow at 9:30.
Thank you very much.
--- Whereupon the hearing adjourned at 5:50 p.m.,
to be resumed on Wednesday, October 23, 2013
at 9:30 am.
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