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I. Introduction 
 

1. It is an honor to appear in front of you representing the State of Chile. We would 
like to thank the opportunity to contribute with our vision regarding the subject of 
this objection and the relevant background of the case, so that your conclusions and 
recommendations are based on the best and deepest information possible. 
 

2. The Republic of Ecuador has presented an objection to the CMM 01-2018 based on 
two reasons described in Article 17, number 2, letter c) of the Convention on the 
Conservation and Management of the High Seas Fishery Resources in the South 
Pacific Ocean as follows: 

 
a. That the objected decision discriminates unjustifiably in form and in fact against 

the Member of the Commission, and 
b. That such decision is inconsistent with the provisions of this Convention or 

other relevant international law as reflected in the 1982 Convention or the 1995 
Agreement. 

 
 

II. Regarding provisions and rules of procedure for the decision-making process 
 

3. It must be borne in mind that the allocation in question was agreed upon in 2017 
and not in 2018. No Commission Member objected such allocation in the period 
after the adoption of CMM 01-2017. 
 

4. In that sense, the Republic of Ecuador not only did not object CMM 01-2017 but 
also supported the decision contained in it, by authorizing the transfer of the 
tonnages that were allocated to it on 17 May, 2018 in conformity with paragraph 9 
of CMM 01-20171. The same situation happened with the current CMM 01-2018, in 
which the Republic of Ecuador supported the measure that today is objecting by 
transferring the tonnages equivalent to its allocation.2 

 
5. In this sense and besides the previous paragraph, the Commission has adopted rules 

of procedure that establish the manner in which States should guide their actions. 
Thus, Rule number 4, Order of Business, in paragraph 5 contains the relevant 
mechanism to amend conservation and management measures and other decisions 
in force. In that sense, the Republic of Ecuador did not present in time and in form 
an amendment proposal to the CMM 01-2017 for the consideration of the 
Commission at its Sixth Annual Meeting. 

                                                            
1 Supporting material No. 1: Letter of the SPRFMO Secretariat Ref. 60-2017, as of 24 May, 2017. 
2 Supporting material No. 2: Letter of the SPRFMO Secretariat Ref. G09-2018 corr, as of 6 March, 2018. 
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6. This is not irrelevant since the Convention and decisions adopted pursuant to this 

Treaty establish manners and procedures to complaint or to propose amendments to 
measures in force. Failure to comply with established rules affects the legal 
certainty that must govern over the entire negotiation process. Accepting the 
opposite could call into question all the manners and rules of procedure that, under 
the provisions of the Convention, have been adopted by the Commission for the 
decision-making process. 

 
 

III. Regarding the inexistence of a reserve and the powers of the Commission 
beyond the Convention Area 

 
7. Chile, as a coastal State and as a State Party to the 1982 Convention would like to 

draw attention about an essential aspect that lies on its sovereign rights in its 
jurisdictional waters. In Chile’s opinion, it is not possible to legally support the 
acknowledgement of the Commission capacities to decide over the distribution of 
catches that may be accessed in economic zones of coastal States adjacent to the 
Convention Area. Those are sovereign rights of the States. In that sense, we quote 
the provisions of the 1982 Convention, Article 56, Rights, jurisdiction and duties of 
the coastal State in the exclusive economic zone, in its number 1 letter a): “In the 
exclusive economic zone, the coastal State has: (a) sovereign rights for the purpose 
of exploring and exploiting, conserving and managing the natural resources, 
whether living or non living…”. 
 

8. Accordingly, the Commission does not have the authority to decide over such 
aspect; it would exceed the powers granted by the Convention and, therefore, it 
would infringe the international law in force. 
 

9. This aspect is essential to the State of Chile since if there is no future consent to 
apply the measure in waters under our jurisdiction, we are entitled to establish 
measures according to our domestic legislation and in accordance with the 
compatibility of conservation and management measures referred to in Article 4 of 
the Convention. 
 

10. The only exception that the Convention establishes to allocate a percentage or 
amount of tonnages corresponding to the EEZ occurs when a coastal State expressly 
consents to apply a total allowable catch (Article 20, number 4, letter (a), (iii)) 
within waters under its jurisdiction. This is the current case of Chile in the jack 
mackerel fishery, as it is described in paragraph 1 of CMM 01-2018 and previous 
versions. 
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11. Any decisions regarding the tonnages within the EEZs go beyond the powers of the 

Commission. In our opinion, one of the options to determine a certain allocation of 
the corresponding resources for coastal States in their EEZs, in this case Ecuador 
and Peru, would be through an exercise of bilateral cooperation either directly or 
through the SPRFMO. 
  

12. It is important to note that the Republic of Ecuador has stated as an alternative 
measure of equivalent effect, the increase of its tonnages and percentages from a 
“reserve in the Convention of 58,218 tonnages.” 
 

13. It should be taken into consideration that there is no reserve established by the 
Commission for coastal States, but rather the difference between the total allowable 
catch (TAC) recommended by the Scientific Committee for the whole range of the 
resource (paragraph 10, CMM 01-2018) and the TAC adopted for the Convention 
Area and the Chilean EEZ (paragraph 5, CMM 01-2018). 
 

14. This is reflected in Tables 1 and 2 of the CMM 01-2018, which do not include the 
tonnages or percentages that correspond to jurisdictional waters of coastal States 
adjacent to the Convention Area but only to the EEZ of Chile as mentioned in 
paragraph 10. 
 

15. In this respect, we would like to request the Members of this Panel to also take into 
account as a legal framework for the content of this part, Article 21, numbers 2, 3, 
and 4 of the Convention, as follows: “Participation in Fishing for Fishery 
Resources. 2. When the Commission establishes a total allowable catch or total 
allowable fishing effort for any fishery resource pursuant to Article 20 paragraph 4 
(a) (ii) or (iii), it may, with the express consent of the coastal State Contracting 
Party or Parties concerned, also take decisions regarding participation in fishing 
for that resource throughout its relevant range 3. In taking decisions under 
paragraph 2, the Commission shall take into account the historic catch and past 
and present fishing patterns and practices throughout the relevant range of the 
fishery resource concerned and the criteria listed in paragraph 1(b)-(j). 4. When the 
consent of the coastal State Contracting Party or Parties concerned is not provided 
pursuant to paragraph 2: (a) the Commission shall take decisions, in accordance 
with paragraph 1, regarding allocation of the portion of the total allowable catch 
or total allowable fishing effort established pursuant to Article 20 paragraph 4 (a) 
(i) that may be taken in the Convention Area; and (b) the Commission and the 
coastal State Contracting Party or Parties concerned shall cooperate in accordance 
with Article 4.” 
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IV. Regarding whether the decision with respect to CMM 01-2018 is inconsistent 

with the provisions of the Convention or other relevant international law as 
reflected in the 1982 Convention and 1995 Agreement 
 

16. The Republic of Ecuador has indicated that the decision of the Commission has 
contravened the provisions of the Convention by adopting only one of the criteria 
contained in Article 21 as the basis of a quota allocation and not its interests and 
aspirations as a developing State to participate in the jack mackerel fishery as well 
as its status as coastal State. 
 

17. The State of Chile particularly considers that the criteria taken into account for the 
allocation of the Republic of Ecuador are different from that expressed in Article 
21, number 1, letter (a). It should be taken into account that this Member has 
indicated that lacks historical catches in the Convention Area. This demonstrates 
that the remaining allocation criteria have been applied.  

 
18. Criteria taken into account for Ecuador’s allocation include, at least, its status as 

coastal State and its interests and aspirations as a Developing State, expressed in 
Article 21, number 1, letters (e) and (f). 

 
19. Another important issue to mention is that when its status as a developing coastal 

State is mentioned as a basis for an allocation claim, the compliance of certain 
obligations contained in the same legal framework mentioned in the objection 
should be considered and that corresponds to some of the other allocation criteria 
set out in Article 21, as it will be addressed later on: 

 
a. In this line, we quote Articles 61 and 62 from the 1982 Convention. The first, on 

Conservation of the living resources and the second on Utilization of the living 
resources. 

b. Furthermore, provisions of the 1995 Agreement, particularly Articles 7 numbers 
2 and 7, on Compatibility of conservation and management measures.  

c. Article 4 of the Convention, on Compatibility of conservation and management 
measures, especially number 2. 
 

20. Compliance with such duties materializes some of the allocation criteria of Article 
21 of the Convention, including those in letters (d) and (j). In our opinion, the 
Republic of Ecuador should be asked regarding its conservation and management 
measures for jack mackerel; how those measures will not result in harmful impact to 
the living marine resources as a whole in the Convention Area; and how those 
measures are compatible with those in force adopted by the Commission. Likewise, 
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in order to reach a deep knowledge of the fishery status, we would like to ask the 
Republic of Ecuador about the conduction of scientific research with respect to this 
fishery.  
 
 

V. Regarding whether the decision of the Commission in CMM 01-2018 
unjustifiably discriminates in form or in fact the Republic of Ecuador 
 

21. The Republic of Ecuador has claimed the existence of an unjustified discrimination 
in form and in fact caused by the decision adopted by the SPRFMO Commission in 
February 2018 based on a particular circumstance, i.e., the adoption of an allocation 
for participants of the jack mackerel fishery within the Convention Area and Chile’s 
EEZ based only on a historical catch criterion in the Convention Area. In this sense, 
the Republic of Ecuador states: “Given that the current quota distribution system is 
unjustifiably and discriminate, in form or in fact; "Since only the criterion of 
historical catches with their practices regimes, is being considered", which 
disadvantages small and developing nations such as Ecuador, that does not have a 
record in the fishing of jack mackerel.” 
 

22. It would be difficult for Chile to support such position. It would disregard not only 
the hard work conducted by the Commission through complex negotiations that 
started at its first annual meeting in 2013, but also the declaration of the Republic of 
Ecuador, i.e., that lacks historical catches of jack mackerel within the Convention 
Area. The fact that the Republic of Ecuador currently has percentage allocation and 
therefore, allocation of tonnages is an irrefutable proof that allocation has also been 
based on other criteria established in Article 21 of the Convention different from 
historical catches. 

 
23. Given the above, it would be helpful to clarify what are the criteria in Ecuador’s 

opinion that served as basis for its current allocation. It would be also important to 
have further information on which would be the combination of historical catch 
years that such State believes were taken into account for the current quota 
distribution. 

 
24. We would like to point out that precisely the consideration given to the Republic of 

Ecuador as a coastal State and developing State has supported the catch percentage 
allocated to Ecuador in the Convention Area. 

 
25. Considering a higher allocation to Ecuador taking into account the criteria of Article 

21, number 1, letters (e) and (f) may imply a double allocation under the same 
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criteria. This may lead to an unjustified discrimination for the rest of the fishery 
participants which besides such criteria, the others could also be applicable. 

 
26. It is important to bear in mind that at the Fifth Commission Meeting in 2017, a five-

year allocation was adopted. The first was based on tonnages and for 2018 and 
2021, inclusive, in percentages. The allocation was agreed upon by consensus and 
the result was materialized in CMM 01-2017, adopted under Articles 8 and 21 of 
the Convention, and therefore, adopted by the Commission in conformity with all 
the allocation criteria of the latter provision. 

 
27. In this sense, CMM 01-2017 is the basis of the current quota allocation. Its table 2, 

subject to objection, was not amended by the adoption of CMM 01-2018. 
Modifications to the measure were only the result of the update that must be 
conducted in conformity with the increase of the TAC established as a 
recommendation of the Scientific Committee. 

 
28. It is important to mention that, given the 2018 TAC increased in approximately 

16.84% with respect to the previous year, all States participating in the fishery 
increased their allocation in tonnages by the same proportion, with no 
discrimination at all. 

 
 
VI. Regarding the alternative measure proposed and other alternatives that may 

have an equivalent effect to the decision of CMM 01-2018 
 

29. This part applies provisions included in part III, in that regard and given that the 
Commission lacks the powers to allocate catches within jurisdictional waters of 
coastal States adjacent to the SPRFMO Area, we believe that the alternative 
measure proposed lacks the equivalent effect requested by the Convention. 
 

30. Notwithstanding the above, and taking into account that the Republic of Ecuador 
states that its current catch entitlement is unfeasible and economically 
unsustainable, we believe that the Republic of Ecuador may today operate its 
fishery through the mechanism of quota transfer, established in paragraph 9 of 
CMM 01-2018 and its previous versions. 

 
31. Quota transfer is the tool fishing States have been using to complement their 

allocations. This has been the case of Chile, that although has the largest catch 
entitlement, acquires from other Members all or part of their catch entitlements 
since its allocation is not enough to meet the requirements of its sector, which 
depends on such fishery. In favor of the Republic of Ecuador, it is important to note 
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that they acknowledge this mechanism and has applied it in different opportunities 3 
4 5 

 
 
VII. Regarding a mechanism to improve participation of States with lower 

allocations and new entrants in the Jack mackerel fishery: proposal submitted 
by Vanuatu 
 

32. The allocation process is undoubtedly one of the most difficult exercises to carry 
out. Therefore, we acknowledge the proposal submitted by Vanuatu as a future and 
effective mechanism to facilitate the complement of lower allocations and granting 
for new entrants at the two last Commission meetings. 
 

33. Vanuatu’s proposal consists of promoting the full utilization of Jack mackerel 
quotas allocated among the Members. In case the minimum requirements for the 
quota utilization are not met, through effective fishing or transfer, the Member loses 
its entitlement in any increase of the TAC. The difference not allocated to such 
Member will be distributed among those with lower quotas or new entrants. 

 
34. During the last Commission meeting the proposal received wide support from 

among Members, but it could not be agreed and was withdrawn. As indicated in the 
first section of chapter 6 of the 6th Meeting of the Commission Report, Members 
will continue to work on this proposal and a revised version is intended to be 
submitted at the next annual meeting in 2019.6 
 

 
VIII. Conclusions 

 
35. It is essential a strict adherence to the provisions of the Convention, rules of 

procedure, and any other decision of the Commission established to regulate the 
manners and proceedings of this Organization, which otherwise would affect the 
legal certainty and safety of our acts and decisions. 
 

36. The Commission lacks the powers to allocate such part of the TAC existent for the 
entire range of the resource, which corresponds to the EEZ of the coastal States 
adjacent to the Convention Area. This is a matter of sovereign rights of such States. 

                                                            
3 SPRFMO keeps a record of quota transfers of Jack mackerel conducted in 2017 and 2018, notwithstanding they are carried out since 
2013.  
4 Supporting Material No. 3: 2017 Transfers of Jack mackerel catch entitlement, retrieved from https://www.sprfmo.int/measures/cmm-
01-jack-mackerel/cmm01-transfers-2/2017-transfers-2/, on 16 May 2018. 
5 Supporting Material No. 4: 2018 Transfers of Jack mackerel catch entitlement, retrieved from https://www.sprfmo.int/measures/cmm-
01-jack-mackerel/cmm01-transfers-2/2018-transfers-2/, on 16 May 2018.  
6 Supporting Material No. 5: Report of the 6th Commission Meeting. 
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37. Given the lack of powers of the Commission to decide over the TAC proportion 

within waters under jurisdiction of coastal States adjacent to the Convention Area, 
the measure proposed by the Republic of Ecuador does not have the equivalent 
effect that the Convention demands as a requirement of an alternative measure. 
 

38. The allocation process adopted in CMMs 01-2017 and 01-2018 for participants of 
the respective fishery is the reflect of the application of the different criteria 
included in Article 21 of the Convention and not only of historical catches as stated 
by the submitted objection. 

 
39. Currently, there is a mechanism adopted by the Commission and acknowledged by 

the Republic of Ecuador that may be used to develop its jack mackerel fishery in the 
Convention Area, corresponding to the quota transfer system referred to in 
paragraph 9 of CMM 01- 2018 and its previous versions. This mechanism is in 
place and has been used since 2013 by different States, including the objecting 
State. 

 
40. Chile believes that the measure proposed by Vanuatu, once adopted by the 

Commission, will allow the access for new entrants to the jack mackerel fishery and 
the increase of catch entitlements for those Members with lower allocations. 
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