
From: Barry Appleton
To: "Heather.Squires@international.gc.ca"; Tennant Claimant; Ed Mullins; Ben Love; sbustillos@reedsmith.com; Nabeela Latif;

Mark.Klaver@international.gc.ca; Annie.Ouellet@international.gc.ca; Susanna.Kam@international.gc.ca; Cristina Cardenas
(MIA); MariaCristina.Harris@international.gc.ca; Johannie.Dallaire@international.gc.ca;
Alexandra.Dosman@international.gc.ca; Darian.Bakelaar@international.gc.ca; Benjamin.Tait@international.gc.ca

Cc: Cavinder.Bull@drewnapier.com; dbethlehem@twentyessex.com; DBishop@kslaw.com; Diana Pyrikova; Christel Tham
Subject: PCA Case No. 2018-54: Tennant Energy - Excel Expert Conferral
Date: 24 September 2020 01:31:22
Attachments: 2020-09-23 - Canada email to Appleton - RE_ PCA Case No. 2018-54_ Tennant Energy - Excel Expert Conferral.pdf

Dear Mr. President

We write further to Tennant Energy’s correspondence of September 21., 2020, about Canada’s motion
regarding the production of the Excel spreadsheets. 

The Tribunal issued a direction on September 15, 2020, ordering a conferral of valuation experts to find a
resolution of a matter. On September 21, 2020, Tennant Energy wrote to the Tribunal fearing that the
Tribunal’s September 15 direction would be made ineffective unless Canada identified Canada’s experts
forthwith. 

The Tribunal on September 22, 2020 invited the disputing parties to communicate after the disputing parties
further conferred.

This afternoon, Annie Ouellet , counsel for the Government of Canada wrote to counsel for Tennant Energy
on this matter. A copy of Canada’s communication is attached.  Canada said that it was no longer pursuing
this excel spreadsheet matter at this time.

Tennant Energy has been forced to expend a considerable amount of effort and cost to address Canada’s
demands on a timely basis for naught. We also note that Canada did not specifically identify its valuation
experts who experienced difficulty with the information in the Deloitte Report. Instead, Canada only
disclosed that it had retained the Berkey Research Group in this matter.

In any event, in light of Canada’s course of action in this matter, Tennant Energy seeks an order dismissing
Canada’s motion with prejudice given the time spent on this matter and that apparently no further
information was needed.   Responding to Canada’s motion was needless and wasteful of the Tribunal’s time
and Tennant Energy’s resources. In light of these circumstances, Tennant Energy requests that an award of
costs be made to deal with Canada’s meritless motion.

We thank the Tribunal for its ongoing efforts in consideration of this matter.

On behalf of counsel for the Investor, Tennant Energy

Barry Appleton
Managing Partner
Appleton & Associates International Lawyers LP
Tel 416.966.8800 • Fax 416.966.8801
bappleton@appletonlaw.com • www.appletonlaw.com
121 Richmond St. W, Suite 304, Toronto, Ontario • M5R 2K1
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From: Annie.Ouellet@international.gc.ca
To: Barry Appleton
Cc: Tennant Claimant; Ed Mullins; Ben Love; sbustillos@reedsmith.com; Nabeela Latif; Mark.Klaver@international.gc.ca; Cristina


Cardenas (MIA); MariaCristina.Harris@international.gc.ca; Alexandra.Dosman@international.gc.ca;
Darian.Bakelaar@international.gc.ca; Benjamin.Tait@international.gc.ca; Heather.Squires@international.gc.ca


Subject: RE: PCA Case No. 2018-54: Tennant Energy - Excel Expert Conferral
Date: Wednesday, September 23, 2020 3:36:42 PM


Dear Barry,
 
Further to the Tribunal’s letter of September 15, 2020, directing the Parties “to have their experts confer
with a view to resolving any remaining difficulties faced by the Respondent in understanding the Claimant’s
evidence, as set out in the Deloitte Report”, we have consulted with our clients and experts, and we wish to
inform you that we will not pursue the issue further at this time.
 
Nevertheless, we would like to maintain the channels of communication open should any questions about
Deloitte’s evidence arise in the preparation of our experts’ report. We hope this is agreeable to you.
 
Finally, we can confirm that our experts are with the Berkeley Research Group.
 
Best regards,
 
Annie Ouellet
Directrice adjointe et avocate principale/Deputy Director and Senior Counsel
Direction générale du droit commercial international/Trade Law Bureau (JLT)
annie.ouellet@international.gc.ca 
Téléphone : 343-203-2230
125, promenade Sussex
Ottawa, Ontario, K1A 0G2


 


De : Squires, Heather -JLTB <Heather.Squires@international.gc.ca> 
Envoyé : 21 septembre 2020 11:32
À : Barry Appleton <bappleton@appletonlaw.com>; Christel Tham <ctham@pca-cpa.org>; Tennant Claimant
<tennantclaimant@appletonlaw.com>; Ed Mullins <EMullins@reedsmith.com>; Ben Love
<blove@reedsmith.com>; sbustillos@reedsmith.com; Nabeela Latif <nlatif@appletonlaw.com>; Klaver, Mark
-JLTB <Mark.Klaver@international.gc.ca>; Ouellet, Annie -JLTB <Annie.Ouellet@international.gc.ca>; Kam,
Susanna -JLTB <Susanna.Kam@international.gc.ca>; Cristina Cardenas (MIA) <ccardenas@reedsmith.com>;
Harris, Maria Cristina -JLTB <MariaCristina.Harris@international.gc.ca>; Dallaire, Johannie -JLTB
<Johannie.Dallaire@international.gc.ca>; Dosman, Alexandra -JLTB
<Alexandra.Dosman@international.gc.ca>; Bakelaar, Darian -JLTB <Darian.Bakelaar@international.gc.ca>;
Tait, Benjamin -JLTB <Benjamin.Tait@international.gc.ca>
Cc : Cavinder.Bull@drewnapier.com; dbethlehem@twentyessex.com; DBishop@kslaw.com; Diana Pyrikova
<dpyrikova@pca-cpa.org>
Objet : RE: PCA Case No. 2018-54: Tennant Energy - Excel Expert Conferral
 
Dear Mr. President and Members of the Tribunal,
 
Canada has already indicated to counsel for the Claimant that we are seeking direction from our clients with
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respect to the Tribunal’s direction. Canada would appreciate if the Claimant could provide Canada with the
simple courtesy of allowing it to fully consult with its clients in order to make any discussion with damages
experts as efficient as possible. There remains ample time to have a discussion between counsel and
damages experts prior to the Tribunal’s deadline of October 7, 2020. Canada will reach out to counsel for the
Claimant with proposed times for such discussion prior to the end of this week.
 
Sincerely,
Heather
 
-------------------------------------------------------
Heather Squires
Deputy Director and Senior Counsel/Directrice adjointe et avocate principale
Trade Law Bureau | Direction générale du droit commercial international (JLT)
Affaires mondiales Canada | Global Affairs Canada
Government of Canada | Gouvernement du Canada
125 Sussex Drive | 125, promenade Sussex
Ottawa, Ontario  K1A 0G2
Tel. | Tél.  343-203-2214
Fax | Téléc.  613-944-0027
heather.squires@international.gc.ca
 
 


From: Barry Appleton <bappleton@appletonlaw.com> 
Sent: September 21, 2020 11:01 AM
To: Christel Tham <ctham@pca-cpa.org>; Tennant Claimant <tennantclaimant@appletonlaw.com>; Ed
Mullins <EMullins@reedsmith.com>; Ben Love <blove@reedsmith.com>; sbustillos@reedsmith.com;
Nabeela Latif <nlatif@appletonlaw.com>; Squires, Heather -JLTB <Heather.Squires@international.gc.ca>;
Klaver, Mark -JLTB <Mark.Klaver@international.gc.ca>; Ouellet, Annie -JLTB
<Annie.Ouellet@international.gc.ca>; Kam, Susanna -JLTB <Susanna.Kam@international.gc.ca>; Cristina
Cardenas (MIA) <ccardenas@reedsmith.com>; Harris, Maria Cristina -JLTB
<MariaCristina.Harris@international.gc.ca>; Dallaire, Johannie -JLTB
<Johannie.Dallaire@international.gc.ca>; Dosman, Alexandra -JLTB
<Alexandra.Dosman@international.gc.ca>; Bakelaar, Darian -JLTB <Darian.Bakelaar@international.gc.ca>;
Tait, Benjamin -JLTB <Benjamin.Tait@international.gc.ca>
Cc: Cavinder.Bull@drewnapier.com; dbethlehem@twentyessex.com; DBishop@kslaw.com; Diana Pyrikova
<dpyrikova@pca-cpa.org>
Subject: RE: PCA Case No. 2018-54: Tennant Energy - Excel Expert Conferral
 
Dear Mr. President and Members of the Tribunal


The Tribunal issued a direction on September 15, 2020 ordering the conferral of valuation experts to find a
resolution of a matter related to items supporting the August 7 2020 expert valuation report prepared by
Deloitte LLP for the Investor, Tennant Energy (the Deloitte Report).


On August 24, 2020, Canada raised a complaint that its valuation experts could not assess certain matters
arising from the Deloitte Report without having Deloitte produce an Excel spreadsheet with formulas.  In
response,  on September 10, 2020, Deloitte provided a letter (“the Deloitte Letter”) explaining with
specificity where the information supporting the specified concerns could be identified within the existing
Deloitte Report. Deloitte concluded that there was no need to produce the excel spreadsheets sought by
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Canada as the information was already available in the Deloitte Report.


On September 15, 2020, the Tribunal Secretary advised of the Tribunal Direction.  The Direction was that the
valuation experts meet to see if they could resolve matters. 


Tennant Energy wrote to Canada after receipt of the Direction seeking the identity of Canada’s experts to
facilitate the carrying out of the Tribunal’s direction. Tennant Energy also requested that Canada identify the
extent of any continuing concerns in light of the review of the Deloitte Letter by Canada’s experts by the
afternoon of Thursday, September 17.


Canada advised on September 15 that it required instructions from its client concerning the Tribunal’s
direction.  To date, Tennant Energy has not received any further response from Canada.


Tennant Energy wrote to Canada again this morning about Tennant Energy’s concern about Canada’s
inability to identify its experts. 


There cannot be a conferral of experts unless experts represent both sides. The arbitration process must
be fully effective and not frustrated due to the inaction of a disputing party. Tennant Energy wishes to avoid
unnecessary requests made to the Tribunal. However, we find ourselves in a position where there cannot be
progress on the September 15 Direction without the assistance of the Tribunal.


Tennant Energy fears that the Tribunal’s September 15 direction will be rendered ineffective unless Canada
identifies its Canada’s experts forthwith. 


Accordingly, to make the direction effective, Tennant Energy requests that the Tribunal order Canada to
immediately disclose the identity of its valuation experts along with their contact information.


We thank the Tribunal for its ongoing efforts in consideration of this matter. On behalf of counsel for the
Investor, Tennant Energy


Barry Appleton


Barry Appleton
Managing Partner
Appleton & Associates International Lawyers LP
Tel 416.966.8800 • Fax 416.966.8801
bappleton@appletonlaw.com • www.appletonlaw.com
121 Richmond St. W, Suite 304, Toronto, Ontario • M5R 2K1


 
 


From: Christel Tham <ctham@pca-cpa.org> 
Sent: Tuesday, September 15, 2020 2:51 AM
To: Tennant Claimant <tennantclaimant@appletonlaw.com>; Barry Appleton
<bappleton@appletonlaw.com>; Ed Mullins <EMullins@reedsmith.com>; Ben Love
<blove@reedsmith.com>; sbustillos@reedsmith.com; Nabeela Latif <nlatif@appletonlaw.com>;
Heather.Squires@international.gc.ca; Mark.Klaver@international.gc.ca; Annie.Ouellet@international.gc.ca;
'Susanna.Kam@international.gc.ca' <Susanna.Kam@international.gc.ca>;
MariaCristina.Harris@international.gc.ca; 'Johannie.Dallaire@international.gc.ca'
<Johannie.Dallaire@international.gc.ca>; Alexandra.Dosman@international.gc.ca;
Darian.Bakelaar@international.gc.ca; 'Benjamin.Tait@international.gc.ca'
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<Benjamin.Tait@international.gc.ca>
Cc: Cavinder.Bull@drewnapier.com; dbethlehem@twentyessex.com; DBishop@kslaw.com; Diana Pyrikova
<dpyrikova@pca-cpa.org>
Subject: PCA Case No. 2018-54: Tennant Energy, LLC v. Government of Canada
 
Dear Mesdames, dear Sirs,
 
Please see attached correspondence to your attention in the above-referenced matter.
 
Yours sincerely,
Christel Y. Tham
Legal Counsel


Permanent Court of Arbitration • Cour permanente d'arbitrage
Peace Palace • Palais de la Paix
Carnegieplein 2
2517 KJ The Hague • La Haye
The Netherlands • Pays-Bas
Tel.: +31 70 302 4153
Mob: +31 611 953 304
Fax: +31 70 302 4167 
E-mail: ctham@pca-cpa.org
URL: http://www.pca-cpa.org
 
***
This e-mail may be confidential and privileged and protected from disclosure. If you are not the intended
recipient, please notify us immediately, you should not copy it or use it for any purposes, nor disclose its
contents to any other person.
 
***
Ce message est établi à l'attention exclusive de son destinataire et est confidential. Si vous recevez ce
message par erreur, merci d'en avertir immédiatement l'expéditeur. Toute utilisation de ce message non
conforme à sa destination, toute diffusion ou reproduction est interdite.
 
***
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