From: Darian.Bakelaar@international.gc.ca

To: Jose Luis Aragon Cardiel; "bappleton@appletonlaw.com”; "EMullins@reedsmith.com";
“tennantclaimant@appletonlaw.com"; blove@reedsmith.com; “sbustillos@reedsmith.com";
Heather.Squires@international.gc.ca; "Mark.Klaver@international.gc.ca”;
"Annie.Ouellet@international.gc.ca”; "Susanna.Kam@international.gc.ca";
"MariaCristina.Harris@international.gc.ca”; "Johannie.Dallaire@international.gc.ca”;
"Benjamin.Tait@international.gc.ca”; "Darian.Bakelaar@international.gc.ca”;
Alexandra.Dosman@international.gc.ca; Krystal.Girvan@international.gc.ca

Cc: Cavinder.Bull@drewnapier.com; dbishop@kslaw.com; dbethlehem@twentyessex.com; Christel Tham; Diana
Pyrikova

Subject: RE: PCA Case No 2018-54 Tennant Energy LLC v. Government of Canada

Date: 09 July 2020 21:44:06

Attachments: 2020-01-31 - E-mail from the Claimant to the Tribunal regarding Public Access to the January 2020 Hearing

Video - CONFIDENTIAL.pdf

2020-01-31 - E-mail from the Claimant to the Tribunal regarding Public Access to the January 2020 Hearing
Video - PUBLIC VERSION.pdf

2020-01-31 - E-mail from the Respondent to the Tribunal regarding Public Access to the January 2020
Hearing Video - CONFIDENTIAL.pdf

2020-01-31 - E-mail from the Respondent to the Tribunal regarding Public Access to the January 2020
Hearing Video - PUBLIC VERSION.pdf

2020-03-02 - E-mail from the Respondent to the Tribunal regarding Assertions of Confidentiality -
CONFIDENTIAL.pdf

2020-03-02 - E-mail from the Respondent to the Tribunal regarding Assertions of Confidentiality - PUBLIC
VERSION.pdf

2020-03-02 - Letter from the Claimant to the Tribunal regarding Assertions of Confidentiality -
CONFIDENTIAL.pdf

2020-03-02 - Letter from the Claimant to the Tribunal regarding Assertions of Confidentiality - PUBLIC
VERSION.pdf

2020-03-03 - E-mail from the Claimant to the Tribunal regarding Assertions of Confidentiality -
CONFIDENTIAL.pdf

2020-03-03 - E-mail from the Claimant to the Tribunal reqarding Assertions of Confidentiality - PUBLIC
VERSION.pdf

2020-03-04 - E-mail from the Tribunal to the Parties regarding Assertions of Confidentiality -
CONFIDENTIAL.pdf

2020-03-04 - E-mail from the Tribunal to the Parties reqarding Assertions of Confidentiality - PUBLIC
VERSION.pdf

2020-03-06 - E-mail from the Claimant to the Tribunal regarding Assertions of Confidentiality -
CONFIDENTIAL.pdf

2020-03-06 - E-mail from the Claimant to the Tribunal reqarding Assertions of Confidentiality - PUBLIC
VERSION.pdf

Dear Mr. Aragon Cardiel,

Canada has attached preliminary confidential versions of the documents listed at nos. 5, 6, 15-19
in your email below, which contain information designated as confidential by Canada. We have
also attached the corresponding redacted public versions that we agree can be posted on the
PCA website. We can confirm that the remaining documents listed in your email below do not
contain any information designated as confidential by Canada.

Based on past practice, it is our understanding that emails will be posted on the PCA website as
PDF documents containing only the individual email listed in your email and not the previous
emails in the chain. Therefore, in the confidential and public versions attached, we have
excluded the previous emails in the chain and have only reviewed them for confidential
information if they were listed as separate items in your email below.

For the documents listed at nos. 22 and 23 (Respondent’s Motion for Targeted Document
Production, dated 3 April 2020; Appendix A to Respondent’s Motion for Targeted Document
Production, dated 3 April 2020), Canada notes that the final Public and Confidential versions
were filed on May 26, 2020. Therefore, only the Public redacted versions filed on May 26 may be
posted on the PCA’s website.

With respect to the documents listed at nos. 2 and 20, Canada’s position is that they do not
constitute “filings to the tribunal” pursuant to paragraph 12.1 of Procedural Order No. 1 (as
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CONFIDENTIAL

From: Barry Appleton <bappleton@appletonlaw.com>
Sent: January-31-20 4:22 PM
To: Tait, Benjamin -JLTB; ctham@pca-cpa.org; Bakelaar, Darian -JLTB; Tennant Claimant; Ed

Mullins; Ben Love; sbustillos@reedsmith.com; Squires, Heather -JLTB; Di Pierdomenico,
Lori -JLTB; Klaver, Mark -JLTB; Ouellet, Annie -JLTB; Kam, Susanna -JLTB; Harris, Maria
Cristina -JLTB; Dallaire, Johannie -JLTB; GroshL)@state.gov; ThorntonNC@state.gov;
JedreyNE@state.gov; orlando.perez@economia.gob.mx; cindy.rayo@economia.gob.mx;
alopez@naftamexico.net; aristeo.lopez@economia.gob.mx

Cc: Cavinder.Bull@drewnapier.com; DBishop @kslaw.com; dbethlehem@twentyessex.com;
dpyrikova@pca-cpa.org
Subject: RE: Investor's Observations on public access to January 2020 hearing video - RE: PCA

Case No. 2018-54: Tennant Energy, LLC (U.S.A.) v. Government of Canada

Dear Mr. President and Members of the Tribunal

Canada has asked the Tribunal to turn back the clock and to a actively help Canada to hide hearing information that has
been available to the public at a public hearing and on the internet. Canada’s attack on transparency and public access
is a serious attack on the fundamental principles of transparency and open government. If supported, there could be
grievous damage to investor-state arbitration in general, and the legitimacy of the NAFTA Chapter Eleven investor-state
arbitration process in particular.

After the Tribunal’s last direction, the Investor believed that Canada was only seeking to address information arising in
the non-public portions of the hearing. It is not clear that Canada is seeking to put the genie back in the bottle and have
public information excised from transparent public access.

Clearly, the horse has left this barn. Information that has been disclosed to the public can no longer be considered as
being confidential. That information is now part of the public realm. It cannot be considered confidential because with
its disclosure, it is not confidential.

The fact that Ontario [SSHECIENITISatORIAGIE as a matter of course was never a matter that merited being considered as
a confidential matter.

Canada had time to address its concerns about any reference to [iElifigationmeld by Ontario after the hearing, Canada
simply failed to comply with the procedures set out by the Tribunal in advance of the hearing. At this time, the
existence of GlifigatieRIABIE by Ontario can no longer properly be considered as being confidential — and all such
references must be made available to the public.

The public confidence in the NAFTA process would be tarnished by attempts to hide such public information. There is no

urgency or secrecy related to the fact of EllifigSHGRINGIE EWRCHISENeVEHiaNateNansE o RMReommencament

EiEEiSptEscRESIERERBItEHen The Investor is gravely concerned about the ramifications of “turning the clock back”
and now ordering secrecy.

The Investor seeks an opportunity to respond in the event that the Tribunal is considering suppression of information
that had been made public, This brief submission would not be necessary in the event that the Tribunal is not prepared
to actively support Canada’s attempt to hide previously-publicly disclosed information from the public.

The Investor awaits the Tribunal’s direction, To be clear, the Investor is prepared to not file this further submission in
the event that the Tribunal has sufficient information before it to determine this issue.
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CONFIDENTIAL
On behalf of counsel for the Investor

Barry Appleton










PUBLIC VERSION

From: Barry Appleton <bappleton@appletonlaw.com>
Sent: January-31-20 4:22 PM
To: Tait, Benjamin -JLTB; ctham@pca-cpa.org; Bakelaar, Darian -JLTB; Tennant Claimant; Ed

Mullins; Ben Love; sbustillos@reedsmith.com; Squires, Heather -JLTB; Di Pierdomenico,
Lori -JLTB; Klaver, Mark -JLTB; Ouellet, Annie -JLTB; Kam, Susanna -JLTB; Harris, Maria
Cristina -JLTB; Dallaire, Johannie -JLTB; GroshL)@state.gov; ThorntonNC@state.gov;
JedreyNE@state.gov; orlando.perez@economia.gob.mx; cindy.rayo@economia.gob.mx;
alopez@naftamexico.net; aristeo.lopez@economia.gob.mx

Cc: Cavinder.Bull@drewnapier.com; DBishop @kslaw.com; dbethlehem@twentyessex.com;
dpyrikova@pca-cpa.org
Subject: RE: Investor's Observations on public access to January 2020 hearing video - RE: PCA

Case No. 2018-54: Tennant Energy, LLC (U.S.A.) v. Government of Canada

Dear Mr. President and Members of the Tribunal

Canada has asked the Tribunal to turn back the clock and to a actively help Canada to hide hearing information that has
been available to the public at a public hearing and on the internet. Canada’s attack on transparency and public access
is a serious attack on the fundamental principles of transparency and open government. If supported, there could be
grievous damage to investor-state arbitration in general, and the legitimacy of the NAFTA Chapter Eleven investor-state
arbitration process in particular.

After the Tribunal’s last direction, the Investor believed that Canada was only seeking to address information arising in
the non-public portions of the hearing. It is not clear that Canada is seeking to put the genie back in the bottle and have
public information excised from transparent public access.

Clearly, the horse has left this barn. Information that has been disclosed to the public can no longer be considered as
being confidential. That information is now part of the public realm. It cannot be considered confidential because with
its disclosure, it is not confidential.

The fact that Ontario | EEEENENEGgGgEEE -5 - matter of course was never a matter that merited being considered as
a confidential matter.

Canada had time to address its concerns about any reference to | 33l by Ontario after the hearing, Canada
simply failed to comply with the procedures set out by the Tribunal in advance of the hearing. At this time, the
existence of I by Ontario can no longer properly be considered as being confidential —and all such
references must be made available to the public.

The public confidence in the NAFTA process would be tarnished by attempts to hide such public information. There is no

urgency or secrecy related to the fact of [
I The Investor is gravely concerned about the ramifications of “turning the clock back”

and now ordering secrecy.

The Investor seeks an opportunity to respond in the event that the Tribunal is considering suppression of information
that had been made public, This brief submission would not be necessary in the event that the Tribunal is not prepared
to actively support Canada’s attempt to hide previously-publicly disclosed information from the public.

The Investor awaits the Tribunal’s direction, To be clear, the Investor is prepared to not file this further submission in
the event that the Tribunal has sufficient information before it to determine this issue.
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PUBLIC VERSION
On behalf of counsel for the Investor

Barry Appleton










CONFIDENTIAL

From: Tait, Benjamin -JLTB
Sent: January-31-20 3:52 PM
To: 'Christel Tham'; '‘Barry Appleton'; Bakelaar, Darian -JLTB; Tennant Claimant; Ed Mullins;

Ben Love; sbustillos@reedsmith.com; Squires, Heather -JLTB; Di Pierdomenico, Lori -
JLTB; Klaver, Mark -JLTB; Ouellet, Annie -JLTB; Kam, Susanna -JLTB; Harris, Maria Cristina
-JLTB; Dallaire, Johannie -JLTB; GroshL)@state.gov; ThorntonNC@state.gov;
JedreyNE@state.gov; orlando.perez@economia.gob.mx; cindy.rayo@economia.gob.mx;
alopez@naftamexico.net; aristeo.lopez@economia.gob.mx

Cc: Cavinder.Bull@drewnapier.com; DBishop @kslaw.com; Daniel Bethlehem QC; Diana
Pyrikova
Subject: RE: Investor's Observations on public access to January 2020 hearing video - RE: PCA

Case No. 2018-54: Tennant Energy, LLC (U.S.A.) v. Government of Canada

Sent on behalf of Lori Di Pierdomenico
Dear Members of the Tribunal,

Canada wishes to clarify that the information which it seeks to designate as confidential in the hearing transcripts, and
corresponding audio and video recordings, is information that has already been decided by the Tribunal in Procedural
Order No. 3 to constitute “confidential information”. Canada is not seeking to designate additional information as
confidential which has not already been decided by the Tribunal. Specifically, we note that there were two inadvertent
disclosures during the oral hearing of such confidential information (Day 1, p. 10:19 and p. 80:24) where the term
HGESESRIEEIEE a5 referred to in public session. As Canada explained at the hearing (Day 1, p. 14:16-20), the existence
of the referenced documents is confidential and therefore these references are in need of redaction from the public
record. Canada seeks only to redact the two inadvertent disclosures from the hearing transcripts, and corresponding
audio and video recordings. We further note that Canada is in the process of reviewing the remainder of the transcript,
in particular confidential sessions, with a view of ensuring that only information that falls within the definition of
confidential information remains redacted.

To be clear, it is Canada’s position that the procedural hearing transcripts, audio recordings and video recordings that
are posted on the PCA’s website must redact information that has been decided by the Tribunal to be confidential
under Procedural Order No. 3. Otherwise, the Tribunal’s order and a Party’s designations would be rendered
meaningless.

Moreover, Canada understood from the Tribunal that it would be given the opportunity to ensure the protection of
information that has already been designated confidential, where it noted that “[a]fter the Hearing, a transcript
obviously will be produced, and Parties will have an opportunity to designate things as confidential.” (Day 1, p. 81:1-3).
Canada’s proposal to allow the Parties 30 days from the date of the procedural hearing to ensure their confidential
information is properly redacted from the hearing record is consistent with paragraph 23 of the Confidentiality Order
governing these proceedings, which allows the Parties 30 calendar days to designate information as Confidential in the
transcript.

Yours truly,

Benjamin Tait

Paralegal

Trade Law Bureau (JLTB)
Global Affairs Canada
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PUBLIC VERSION

From: Tait, Benjamin -JLTB
Sent: January-31-20 3:52 PM
To: 'Christel Tham'; '‘Barry Appleton'; Bakelaar, Darian -JLTB; Tennant Claimant; Ed Mullins;

Ben Love; sbustillos@reedsmith.com; Squires, Heather -JLTB; Di Pierdomenico, Lori -
JLTB; Klaver, Mark -JLTB; Ouellet, Annie -JLTB; Kam, Susanna -JLTB; Harris, Maria Cristina
-JLTB; Dallaire, Johannie -JLTB; GroshL)@state.gov; ThorntonNC@state.gov;
JedreyNE@state.gov; orlando.perez@economia.gob.mx; cindy.rayo@economia.gob.mx;
alopez@naftamexico.net; aristeo.lopez@economia.gob.mx

Cc: Cavinder.Bull@drewnapier.com; DBishop @kslaw.com; Daniel Bethlehem QC; Diana
Pyrikova
Subject: RE: Investor's Observations on public access to January 2020 hearing video - RE: PCA

Case No. 2018-54: Tennant Energy, LLC (U.S.A.) v. Government of Canada

Sent on behalf of Lori Di Pierdomenico
Dear Members of the Tribunal,

Canada wishes to clarify that the information which it seeks to designate as confidential in the hearing transcripts, and
corresponding audio and video recordings, is information that has already been decided by the Tribunal in Procedural
Order No. 3 to constitute “confidential information”. Canada is not seeking to designate additional information as
confidential which has not already been decided by the Tribunal. Specifically, we note that there were two inadvertent
disclosures during the oral hearing of such confidential information (Day 1, p. 10:19 and p. 80:24) where the term
I \os referred to in public session. As Canada explained at the hearing (Day 1, p. 14:16-20), the existence
of the referenced documents is confidential and therefore these references are in need of redaction from the public
record. Canada seeks only to redact the two inadvertent disclosures from the hearing transcripts, and corresponding
audio and video recordings. We further note that Canada is in the process of reviewing the remainder of the transcript,
in particular confidential sessions, with a view of ensuring that only information that falls within the definition of
confidential information remains redacted.

To be clear, it is Canada’s position that the procedural hearing transcripts, audio recordings and video recordings that
are posted on the PCA’s website must redact information that has been decided by the Tribunal to be confidential
under Procedural Order No. 3. Otherwise, the Tribunal’s order and a Party’s designations would be rendered
meaningless.

Moreover, Canada understood from the Tribunal that it would be given the opportunity to ensure the protection of
information that has already been designated confidential, where it noted that “[a]fter the Hearing, a transcript
obviously will be produced, and Parties will have an opportunity to designate things as confidential.” (Day 1, p. 81:1-3).
Canada’s proposal to allow the Parties 30 days from the date of the procedural hearing to ensure their confidential
information is properly redacted from the hearing record is consistent with paragraph 23 of the Confidentiality Order
governing these proceedings, which allows the Parties 30 calendar days to designate information as Confidential in the
transcript.

Yours truly,

Benjamin Tait

Paralegal

Trade Law Bureau (JLTB)
Global Affairs Canada










CONFIDENTIAL

From: Tait, Benjamin -JLTB

Sent: March 2, 2020 5:45 PM

To: Cavinder Bull; DBishop@KSLAW.com; Daniel Bethlehem QC

Cc: Squires, Heather -JLTB; Klaver, Mark -JLTB; Ouellet, Annie -JLTB; Kam, Susanna -JLTB;

Harris, Maria Cristina -JLTB; Dallaire, Johannie -JLTB; Bakelaar, Darian -JLTB; Dosman,
Alexandra -JLTB; Barry Appleton; Ed Mullins; Ben Love; Bustillos, Sofia; Diana Pyrikova;
Jose Luis Aragon Cardiel; ctham@pca-cpa.org; Tennant Claimant; 'Lillian De Pena’;
Girvan, Krystal -JLTB

Subject: RE: Tennant Energy v. Canada- Investor's objections to the assertions of confidentiality
over |iiGElGRINGIE

Follow Up Flag: Follow up

Flag Status: Flagged

Dear Members of the Tribunal,

Canada writes further to the Claimant’s letter of today’s date, in which it takes for itself yet another unsolicited
opportunity to make submissions regarding Canada’s confidentiality designations. Canada respectfully requests that the
submissions contained in the Claimant’s letter of today’s date which accompanies Annex A be rejected, and that the
Tribunal take this inappropriate and unduly burdensome conduct into account when awarding costs.

Paragraph 23 and Schedule 1 of the Confidentiality Order dated 24 June 2019 sets forth a procedure by which a Party
may propose certain Confidentiality or Restricted Access designations to transcripts, correspondence, orders and
awards. Once designations have been made, the other Party may object to such designations, and the filing Party may
then respond to such objections. There is no further right of reply (either in the Annex itself or otherwise) before
outstanding objections are then submitted to the Tribunal for decision. In the present instance, Canada provided its
proposed designations on January 20, the Claimant provided its objections to designations on February 10, and Canada
provided its responses to the objections on February 26. The explicit process set out in the Confidentiality Order has
been completed, and does not contemplate an additional round of submissions by the Disputing Parties. Yet the
Claimant has taken it upon themselves to file further submissions in its letter of today’s date.

As the Claimant has now submitted to the Tribunal the Annex, Canada respectfully requests that the Tribunal rule on
the outstanding designations as set out in the Annex only, and reject the inappropriate and unauthorized submissions
contained in the Claimant’s letter of today’s date.

Best regards,

Benjamin Tait

Paralegal

Trade Law Bureau (JLTB)
Global Affairs Canada
Tel: (343) 203-6868

I o Global Affairs  Affaires mondiales
I Canada Canada
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PUBLIC VERSION

From: Tait, Benjamin -JLTB

Sent: March 2, 2020 5:45 PM

To: Cavinder Bull; DBishop@KSLAW.com; Daniel Bethlehem QC

Cc: Squires, Heather -JLTB; Klaver, Mark -JLTB; Ouellet, Annie -JLTB; Kam, Susanna -JLTB;

Harris, Maria Cristina -JLTB; Dallaire, Johannie -JLTB; Bakelaar, Darian -JLTB; Dosman,
Alexandra -JLTB; Barry Appleton; Ed Mullins; Ben Love; Bustillos, Sofia; Diana Pyrikova;
Jose Luis Aragon Cardiel; ctham@pca-cpa.org; Tennant Claimant; 'Lillian De Pena’;
Girvan, Krystal -JLTB

Subject: RE: Tennant Energy v. Canada- Investor's objections to the assertions of confidentiality
over I

Follow Up Flag: Follow up

Flag Status: Flagged

Dear Members of the Tribunal,

Canada writes further to the Claimant’s letter of today’s date, in which it takes for itself yet another unsolicited
opportunity to make submissions regarding Canada’s confidentiality designations. Canada respectfully requests that the
submissions contained in the Claimant’s letter of today’s date which accompanies Annex A be rejected, and that the
Tribunal take this inappropriate and unduly burdensome conduct into account when awarding costs.

Paragraph 23 and Schedule 1 of the Confidentiality Order dated 24 June 2019 sets forth a procedure by which a Party
may propose certain Confidentiality or Restricted Access designations to transcripts, correspondence, orders and
awards. Once designations have been made, the other Party may object to such designations, and the filing Party may
then respond to such objections. There is no further right of reply (either in the Annex itself or otherwise) before
outstanding objections are then submitted to the Tribunal for decision. In the present instance, Canada provided its
proposed designations on January 20, the Claimant provided its objections to designations on February 10, and Canada
provided its responses to the objections on February 26. The explicit process set out in the Confidentiality Order has
been completed, and does not contemplate an additional round of submissions by the Disputing Parties. Yet the
Claimant has taken it upon themselves to file further submissions in its letter of today’s date.

As the Claimant has now submitted to the Tribunal the Annex, Canada respectfully requests that the Tribunal rule on
the outstanding designations as set out in the Annex only, and reject the inappropriate and unauthorized submissions
contained in the Claimant’s letter of today’s date.

Best regards,

Benjamin Tait

Paralegal

Trade Law Bureau (JLTB)
Global Affairs Canada
Tel: (343) 203-6868

I o Global Affairs  Affaires mondiales
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CONFIDENTIAL

ReedSmith

INTERNATIONAL LAWYERS

March 2, 2020
By email

Cavinder Bull

Drew & Napier LLC

10 Collyer Quay, 10th Floor, Ocean Financial Centre
Singapore 049315

Mr. Doak Bishop

King & Spalding LLP

1100 Louisiana Street, Suite 4000
Houston, Texas 77002

Sir Daniel Bethlehem QC
20 Essex Street
London, WC2R 3AL

Dear Mr. President and Members of the Tribunal

Re: Assertion of Confidentiality over publicly disclosed lififi@ioninelia

While the disputing parties were able to agree on the text of rectifications to the procedural
hearing transcript, they differ on the treatment of proposed confidentiality designations relating
to the existence of |iliGEHSHIAGIES by the Government of Ontario and its controlled
instrumentality.

The Investor filed an Annex A with observations to Canada on such disputed matters on
February 10, 2020. Canada filed responsive observations on February 26". Twenty-one days
have now elapsed since the raising of the objection. Accordingly, the Investor writes pursuant to
the terms of the Confidentiality Order.

The disputing parties are not in agreement on the fundamental issue about how to treat the
existence of ElilIENHEMAENE. \\Vhile Canada agreed to reduce some of its excessive demands to
suppress information, Canada still contends that any reference to IiEHiNGEHSNESE, in any way,
is confidential, and must be redacted.

The definition of confidential information in the Confidentiality Order requires that Canada
prove that the information at issue that it seeks to suppress actually is confidential. This is a
necessary pre-condition for designation of information.
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CONFIDENTIAL

Page 2

Information released to the public cannot qualify as confidential information under the terms of
Article 1(b) of the Confidentiality Order.

“Confidential Information” means information that is not publicly available...”

The Investor sent a letter to Canada containing its views. The Investor underscored that the
Tribunal President put Canada on notice that it had an obligation to make timely objections if
information discussed in the public hearing sessions concerned matters that Canada considered to
be confidential. This letter, contained references to the hearing transcript, is attached along with
the completed Annex A, containing the Investor’s objections and Canada’s response thereto.

The facts of this matter are simple. Canada failed to make timely objections during the
procedural hearing. Canada again failed to make a timely objection with respect to the
publication of the hearing video. The information at issue has been disseminated widely to
the public. The public knows that there was ElliligEHSINEIE Reasonably this should not be
confidential in any sense.

It would be absurd to suggest that this public information about the existence of GlliliaionnaiE
is confidential. The public at the hearing know about EHISSEHSESIEE The public watching the
video on the internet knows that there was gliiligalionieicbhElitoatiemnalE simply is no

longer a confidential matter. It is a matter of public record.

As the knowledge of iEHiSGEHSMEIE is public, Canada cannot assert confidentiality over it.
Canada may not force the Tribunal to take steps to mask this information from the public. Such
actions would not only be improper but would bring the administration of the investor-state
arbitration into disrepute with civil society. Such actions should be avoided.

This situation is made worse due to Canada’s ongoing practice of not following the Tribunal’s
orders in a timely manner, and then attempting to obtain untimely relief from the Tribunal that
would be most objectionable to the public commitment to transparency announced by the Trade
Ministers of the United States and Canada. Canada can only blame itself for its failure to make
timely objections at the NAFTA hearing, and again to fail to make timely objections before the
video was made public.

Canada’s motion cannot succeed under the terms of the Confidentiality Order. The Investor
advised Canada to withdraw this unnecessary motion, to avoid wasteful costs. As a result, the
Investor seeks that the Tribunal dismiss Canada’s motion and award costs forthwith to the
Investor with respect to this flagrantly wasteful exercise.

On behalf of counsel for the Investor,

Yours truly,

Do

Barry Appleton

Encl:

cc: Heather Squires
Edward Mullins
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PUBLIC VERSION

APPLETON & ASSOCIATES ReedSmith

INTERNATIONAL LAWYERS

March 2, 2020
By email

Cavinder Bull

Drew & Napier LLC

10 Collyer Quay, 10th Floor, Ocean Financial Centre
Singapore 049315

Mr. Doak Bishop

King & Spalding LLP

1100 Louisiana Street, Suite 4000
Houston, Texas 77002

Sir Daniel Bethlehem QC
20 Essex Street
London, WC2R 3AL

Dear Mr. President and Members of the Tribunal

Re: Assertion of Confidentiality over publicly disclosed N

While the disputing parties were able to agree on the text of rectifications to the procedural
hearing transcript, they differ on the treatment of proposed confidentiality designations relating
to the existence of | by the Government of Ontario and its controlled
instrumentality.

The Investor filed an Annex A with observations to Canada on such disputed matters on
February 10, 2020. Canada filed responsive observations on February 26". Twenty-one days
have now elapsed since the raising of the objection. Accordingly, the Investor writes pursuant to
the terms of the Confidentiality Order.

The disputing parties are not in agreement on the fundamental issue about how to treat the
existence of | \'While Canada agreed to reduce some of its excessive demands to
suppress information, Canada still contends that any reference to || S in any way,
is confidential, and must be redacted.

The definition of confidential information in the Confidentiality Order requires that Canada
prove that the information at issue that it seeks to suppress actually is confidential. This is a
necessary pre-condition for designation of information.
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PUBLIC VERSION

Page 2

Information released to the public cannot qualify as confidential information under the terms of
Article 1(b) of the Confidentiality Order.

“Confidential Information” means information that is not publicly available...”

The Investor sent a letter to Canada containing its views. The Investor underscored that the
Tribunal President put Canada on notice that it had an obligation to make timely objections if
information discussed in the public hearing sessions concerned matters that Canada considered to
be confidential. This letter, contained references to the hearing transcript, is attached along with
the completed Annex A, containing the Investor’s objections and Canada’s response thereto.

The facts of this matter are simple. Canada failed to make timely objections during the
procedural hearing. Canada again failed to make a timely objection with respect to the
publication of the hearing video. The information at issue has been disseminated widely to
the public. The public knows that there was | Il Reasonably this should not be
confidential in any sense.

It would be absurd to suggest that this public information about the existence of | N
is confidential. The public at the hearing know about |l S 7he public watching the
video on the internet knows that there was | i p!y is no

longer a confidential matter. It is a matter of public record.

As the knowledge of I is public, Canada cannot assert confidentiality over it.
Canada may not force the Tribunal to take steps to mask this information from the public. Such
actions would not only be improper but would bring the administration of the investor-state
arbitration into disrepute with civil society. Such actions should be avoided.

This situation is made worse due to Canada’s ongoing practice of not following the Tribunal’s
orders in a timely manner, and then attempting to obtain untimely relief from the Tribunal that
would be most objectionable to the public commitment to transparency announced by the Trade
Ministers of the United States and Canada. Canada can only blame itself for its failure to make
timely objections at the NAFTA hearing, and again to fail to make timely objections before the
video was made public.

Canada’s motion cannot succeed under the terms of the Confidentiality Order. The Investor
advised Canada to withdraw this unnecessary motion, to avoid wasteful costs. As a result, the
Investor seeks that the Tribunal dismiss Canada’s motion and award costs forthwith to the
Investor with respect to this flagrantly wasteful exercise.

On behalf of counsel for the Investor,

Yours truly,

Do

Barry Appleton
Encl:
cc: Heather Squires

Edward Mullins










CONFIDENTIAL

From: Barry Appleton <bappleton@appletonlaw.com>

Sent: March 3, 2020 9:42 AM

To: Cavinder.Bull@drewnapier.com; DBishop@kslaw.com; dbethlehem@?20essexst.com
Cc: Squires, Heather -JLTB; Klaver, Mark -JLTB; Ouellet, Annie -JLTB; Kam, Susanna -JLTB;

Harris, Maria Cristina -JLTB; Dallaire, Johannie -JLTB; Bakelaar, Darian -JLTB; Dosman,
Alexandra -JLTB; Ed Mullins; Ben Love; sbustillos@reedsmith.com; dpyrikova@pca-
cpa.org; jaragoncardiel@pca-cpa.org; ctham@pca-cpa.org; Tait, Benjamin -JLTB;
Tennant Claimant; Lillian De Pena; Girvan, Krystal -JLTB

Subject: Tennant Energy -- Investor's objections to the assertions of confidentiality over
litigation hold

Follow Up Flag: Follow up

Flag Status: Flagged

Dear Mr. President and Members of the Tribunal

We write briefly in response to Canada’s email of March 2" concerning the Investor’s filing of disputed confidentiality
designations under the procedure set out in the Tribunal’s Confidentiality Order. Given the misleading
characterizations raised by Canada, the Investor must set the record straight.

There is no question that the Investor had the ability to file objections to Canada’s aggressive attempts to hide
information once the 21 day waiting period had elapsed. The Investor suggested that Canada withdraw its faulty
designations because they could not possibly meet the obligatory threshold requirements of the definition of
confidential information in the Confidentiality Order. Canada’s motion was needless and wasteful. The Investor
suggested that Canada withdraw its motion to save expenses upon the Tribunal and the Investor. Unfortunately,
Canada did not care about the expense and maintained its position.

Canada now objects that the Investor has notified the Tribunal of its objections under the terms of the Confidentiality
Order. It may well be that Canada does not like the Investor’s conclusion that there is no support to Canada’s request,
but this does not allow Canada to suppress the Investor’s due process rights to bring its objection before the Tribunal
and to allow the Tribunal to see that Canada made the willful choice to continue the matter when there was no possible
chance of success. The Investor’s attached letter simply confirmed the notice given to Canada that its motions were
non-compliant, repeated the warning to Canada issued by the Tribunal President during the procedural hearing, and set
out the Investor’ admonition that Canada should withdraw its application to hide this public information from the
general public.

Such actions are wasteful and vexatious. They are designed to deplete the limited financial resources of the Investor
because Canada effectively has no limit on what it will spend to defend this claim. This is a situation that cries out for an
award of costs against Canada.

On behalf of counsel for the Investor,

Barry Appleton
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From: Barry Appleton <bappleton@appletonlaw.com>

Sent: March 3, 2020 9:42 AM

To: Cavinder.Bull@drewnapier.com; DBishop@kslaw.com; dbethlehem@?20essexst.com
Cc: Squires, Heather -JLTB; Klaver, Mark -JLTB; Ouellet, Annie -JLTB; Kam, Susanna -JLTB;

Harris, Maria Cristina -JLTB; Dallaire, Johannie -JLTB; Bakelaar, Darian -JLTB; Dosman,
Alexandra -JLTB; Ed Mullins; Ben Love; sbustillos@reedsmith.com; dpyrikova@pca-
cpa.org; jaragoncardiel@pca-cpa.org; ctham@pca-cpa.org; Tait, Benjamin -JLTB;
Tennant Claimant; Lillian De Pena; Girvan, Krystal -JLTB

Subject: Tennant Energy -- Investor's objections to the assertions of confidentiality over
I

Follow Up Flag: Follow up

Flag Status: Flagged

Dear Mr. President and Members of the Tribunal

We write briefly in response to Canada’s email of March 2" concerning the Investor’s filing of disputed confidentiality
designations under the procedure set out in the Tribunal’s Confidentiality Order. Given the misleading
characterizations raised by Canada, the Investor must set the record straight.

There is no question that the Investor had the ability to file objections to Canada’s aggressive attempts to hide
information once the 21 day waiting period had elapsed. The Investor suggested that Canada withdraw its faulty
designations because they could not possibly meet the obligatory threshold requirements of the definition of
confidential information in the Confidentiality Order. Canada’s motion was needless and wasteful. The Investor
suggested that Canada withdraw its motion to save expenses upon the Tribunal and the Investor. Unfortunately,
Canada did not care about the expense and maintained its position.

Canada now objects that the Investor has notified the Tribunal of its objections under the terms of the Confidentiality
Order. It may well be that Canada does not like the Investor’s conclusion that there is no support to Canada’s request,
but this does not allow Canada to suppress the Investor’s due process rights to bring its objection before the Tribunal
and to allow the Tribunal to see that Canada made the willful choice to continue the matter when there was no possible
chance of success. The Investor’s attached letter simply confirmed the notice given to Canada that its motions were
non-compliant, repeated the warning to Canada issued by the Tribunal President during the procedural hearing, and set
out the Investor’ admonition that Canada should withdraw its application to hide this public information from the
general public.

Such actions are wasteful and vexatious. They are designed to deplete the limited financial resources of the Investor
because Canada effectively has no limit on what it will spend to defend this claim. This is a situation that cries out for an
award of costs against Canada.

On behalf of counsel for the Investor,

Barry Appleton
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From: Jose Luis Aragon Cardiel <jaragoncardiel@pca-cpa.org>
Sent: March 4, 2020 11:50 AM
To: ‘Barry Appleton'; Squires, Heather -JLTB; Klaver, Mark -JLTB; Ouellet, Annie -JLTB; Kam,

Susanna -JLTB; Harris, Maria Cristina -JLTB; Dallaire, Johannie -JLTB; Bakelaar, Darian -
JLTB; Dosman, Alexandra -JLTB; Ed Mullins; Ben Love; sbustillos@reedsmith.com; Tait,
Benjamin -JLTB; Tennant Claimant; Lillian De Pena; Girvan, Krystal -JLTB

Cc: Cavinder.Bull@drewnapier.com; DBishop@kslaw.com; dbethlehem@?20essexst.com;
Christel Tham; Diana Pyrikova

Subject: RE: Tennant Energy -- Investor's objections to the assertions of confidentiality over
litigation hold

Follow Up Flag: Follow up

Flag Status: Flagged

Dear Mesdames, dear Sirs,
| write under the instructions of the Tribunal in the above-referenced matter.

The Tribunal acknowledges receipt of the Parties’ respective communications of 2 March 2020 and the Claimant’s
subsequent communication of 3 March 2020, requesting that the Tribunal rule on the outstanding confidentiality
designations listed in the schedule filed by the Claimant on 2 March 2020.

The Tribunal considers that the said outstanding confidentiality designations are ripe for decision and shall render a
decision in this respect in due course. Prior to issuing its decision, the Tribunal requests that the Claimant indicate, by no
later than Friday, 6 March 2020, whether it agrees with the Respondent’s proposal that the versions of Annex | to
Procedural Order No. 3 enclosed with the Claimant’s letter of 29 October 2019 and the Respondent’s letter of 12
November 2019 not be published, as set out in the Respondent’s communication of 5 February 2020.

Finally, the Tribunal has taken note of the Respondent’s request that the Tribunal disregard the Claimant’s submissions
on the designations set out in its letter of 2 March 2020, as well as the Claimant’s observations on this request, and
confirms that it will decide this matter at the time of ruling on the confidentiality designations.

Yours sincerely,

José Luis Aragdn Cardiel

Legal Counsel e Conseiller juridique

Permanent Court of Arbitration e Cour permanente d'arbitrage
Peace Palace ¢ Palais de la Paix

Carnegieplein 2

2517 KJ The Hague ¢ La Haye

The Netherlands ¢ Pays-Bas

Tel: +31 70 302-4155 (direct  directe)

Fax: +31 70 302-4167

URL: http://www.pca-cpa.org

%k %k

This email and any attachments may be confidential. Please notify us immediately if you have received this email or any
attachment in error.
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From: Jose Luis Aragon Cardiel <jaragoncardiel@pca-cpa.org>
Sent: March 4, 2020 11:50 AM
To: ‘Barry Appleton'; Squires, Heather -JLTB; Klaver, Mark -JLTB; Ouellet, Annie -JLTB; Kam,

Susanna -JLTB; Harris, Maria Cristina -JLTB; Dallaire, Johannie -JLTB; Bakelaar, Darian -
JLTB; Dosman, Alexandra -JLTB; Ed Mullins; Ben Love; sbustillos@reedsmith.com; Tait,
Benjamin -JLTB; Tennant Claimant; Lillian De Pena; Girvan, Krystal -JLTB

Cc: Cavinder.Bull@drewnapier.com; DBishop@kslaw.com; dbethlehem@?20essexst.com;
Christel Tham; Diana Pyrikova

Subject: RE: Tennant Energy -- Investor's objections to the assertions of confidentiality over
I

Follow Up Flag: Follow up

Flag Status: Flagged

Dear Mesdames, dear Sirs,
| write under the instructions of the Tribunal in the above-referenced matter.

The Tribunal acknowledges receipt of the Parties’ respective communications of 2 March 2020 and the Claimant’s
subsequent communication of 3 March 2020, requesting that the Tribunal rule on the outstanding confidentiality
designations listed in the schedule filed by the Claimant on 2 March 2020.

The Tribunal considers that the said outstanding confidentiality designations are ripe for decision and shall render a
decision in this respect in due course. Prior to issuing its decision, the Tribunal requests that the Claimant indicate, by no
later than Friday, 6 March 2020, whether it agrees with the Respondent’s proposal that the versions of Annex | to
Procedural Order No. 3 enclosed with the Claimant’s letter of 29 October 2019 and the Respondent’s letter of 12
November 2019 not be published, as set out in the Respondent’s communication of 5 February 2020.

Finally, the Tribunal has taken note of the Respondent’s request that the Tribunal disregard the Claimant’s submissions
on the designations set out in its letter of 2 March 2020, as well as the Claimant’s observations on this request, and
confirms that it will decide this matter at the time of ruling on the confidentiality designations.

Yours sincerely,

José Luis Aragdn Cardiel

Legal Counsel e Conseiller juridique

Permanent Court of Arbitration e Cour permanente d'arbitrage
Peace Palace ¢ Palais de la Paix

Carnegieplein 2

2517 KJ The Hague ¢ La Haye

The Netherlands ¢ Pays-Bas

Tel: +31 70 302-4155 (direct  directe)

Fax: +31 70 302-4167

URL: http://www.pca-cpa.org

%k %k

This email and any attachments may be confidential. Please notify us immediately if you have received this email or any
attachment in error.










CONFIDENTIAL

From: Barry Appleton <bappleton@appletonlaw.com>
Sent: March 6, 2020 11:01 AM
To: Jose Luis Aragon Cardiel; Squires, Heather -JLTB; Klaver, Mark -JLTB; Ouellet, Annie -

JLTB; Kam, Susanna -JLTB; Harris, Maria Cristina -JLTB; Dallaire, Johannie -JLTB; Bakelaar,
Darian -JLTB; Dosman, Alexandra -JLTB; Ed Mullins; Ben Love;
sbustillos@reedsmith.com; Tait, Benjamin -JLTB; Tennant Claimant; Lillian De Pena;
Girvan, Krystal -JLTB

Cc: Cavinder.Bull@drewnapier.com; DBishop@kslaw.com; dbethlehem@?20essexst.com;
Christel Tham; Diana Pyrikova

Subject: RE: Tennant Energy -- Investor's objections to the assertions of confidentiality over
litigation hold

Follow Up Flag: Follow up

Flag Status: Flagged

Dear Mr. Aragon

The matter at issue is simple. The NAFTA Parties have publicly identified transparency as an essential principle
to NAFTA investor-state dispute settlement. Transparency applies all the time, not just when it is convenient
for one of the NAFTA Parties. Generally, information is to be made available to the public unless it meets the
definitions in the Confidentiality Order.

Canada has made some objections over whether [ENiEZEHGRNAGIE is subject to confidentiality protection. For
the reasons set out in our last email to the Tribunal, EREHISESHSRIAGIE does not meet the definition of
confidential information as defined in the Confidentiality Order. As a result, Canada cannot designate non-
confidential information as being confidential. The Investor cannot support Canada’s proposal about non-
publication because Canada is asking the Tribunal to suppress the publication of information that does not
meet the definition of confidentiality.

Canada claims confidentiality (and thereby attempts to suppress the publication of FiEHifiEatSRESIE) in the
documents and also again the references to |ifigaEiGORIABIE in the hearing transcript. (We anticipate the need
to write to the Tribunal on this matter in due course).

Canada is required to demonstrate that ENEHEESEGRIAGIE constitutes “confidential information” as defined by
the Confidentiality Order. Given that the existence of the Confidentiality Order was made public during the
public portions of the January Procedural Hearing (as Canada failed to make timely objection at the
hearing)and subsequently disseminated in the video published by the PCA (as Canada was unable to make
timely objection to such publication), there is no plausible way that Canada can demonstrate that the
information that it seeks to suppress from the public meets the minimum requirements established by the
Confidentiality Order.

Canada’s repeated motions are without merit and are vexatious. The data was released to the public, and
Canada has repeatedly failed to take the appropriate steps to provide notifications about the information
despite being told to do so by the President during the last hearing.
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CONFIDENTIAL
Thus, the Investor cannot provide its assent in these circumstances. It believes that Canada’s motion should

be dismissed.

On behalf of counsel for the Investor

Barry Appleton

P NG U DB 'd| Managing Partner

1A Appleton & Associates International Lawyers LP
ASSOC TES Tel 416.966.8800 « Fax 416.966.8801
bappleton@appletonlaw.com * www.appletonlaw.com
77 Bloor St. W, Suite 1800, Toronto, Ontario « M5S 1M2
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From: Barry Appleton <bappleton@appletonlaw.com>
Sent: March 6, 2020 11:01 AM
To: Jose Luis Aragon Cardiel; Squires, Heather -JLTB; Klaver, Mark -JLTB; Ouellet, Annie -

JLTB; Kam, Susanna -JLTB; Harris, Maria Cristina -JLTB; Dallaire, Johannie -JLTB; Bakelaar,
Darian -JLTB; Dosman, Alexandra -JLTB; Ed Mullins; Ben Love;
sbustillos@reedsmith.com; Tait, Benjamin -JLTB; Tennant Claimant; Lillian De Pena;
Girvan, Krystal -JLTB

Cc: Cavinder.Bull@drewnapier.com; DBishop@kslaw.com; dbethlehem@?20essexst.com;
Christel Tham; Diana Pyrikova

Subject: RE: Tennant Energy -- Investor's objections to the assertions of confidentiality over
I

Follow Up Flag: Follow up

Flag Status: Flagged

Dear Mr. Aragon

The matter at issue is simple. The NAFTA Parties have publicly identified transparency as an essential principle
to NAFTA investor-state dispute settlement. Transparency applies all the time, not just when it is convenient
for one of the NAFTA Parties. Generally, information is to be made available to the public unless it meets the
definitions in the Confidentiality Order.

Canada has made some objections over whether || I is subject to confidentiality protection. For
the reasons set out in our last email to the Tribunal, | does not meet the definition of
confidential information as defined in the Confidentiality Order. As a result, Canada cannot designate non-
confidential information as being confidential. The Investor cannot support Canada’s proposal about non-
publication because Canada is asking the Tribunal to suppress the publication of information that does not
meet the definition of confidentiality.

Canada claims confidentiality (and thereby attempts to suppress the publication of | N i the
documents and also again the references to |l in the hearing transcript. (We anticipate the need
to write to the Tribunal on this matter in due course).

Canada is required to demonstrate that || I constitutes “confidential information” as defined by
the Confidentiality Order. Given that the existence of the Confidentiality Order was made public during the
public portions of the January Procedural Hearing (as Canada failed to make timely objection at the
hearing)and subsequently disseminated in the video published by the PCA (as Canada was unable to make
timely objection to such publication), there is no plausible way that Canada can demonstrate that the
information that it seeks to suppress from the public meets the minimum requirements established by the
Confidentiality Order.

Canada’s repeated motions are without merit and are vexatious. The data was released to the public, and
Canada has repeatedly failed to take the appropriate steps to provide notifications about the information
despite being told to do so by the President during the last hearing.
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Thus, the Investor cannot provide its assent in these circumstances. It believes that Canada’s motion should

be dismissed.

On behalf of counsel for the Investor

Barry Appleton

P NG U DB 'd| Managing Partner

1A Appleton & Associates International Lawyers LP
ASSOC TES Tel 416.966.8800 « Fax 416.966.8801
bappleton@appletonlaw.com * www.appletonlaw.com
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further elaborated on in paragraphs 2.11 and 2.15 of Procedural Order No. 2) and therefore do
not need to be posted on the PCA website. Document no. 2 is a communication from Canada to
the PCA purely related to timing of posting the hearing videos, and document no. 20 is a joint
communication from the Parties for the purpose of notifying the Tribunal that an agreement has
been reached to extend the deadline to file objections and responses to confidentiality
designations. We do not consider that communications of this nature fall into the category of
“proper submissions” to the Tribunal under paragraph 2.11 of Procedural Order No. 2. In the
event that the Tribunal determines that these communications constitute “filings to the
Tribunal” and directs that they be posted on the PCA website, Canada confirms that it does not
have any confidential information to designate in these documents and they could be posted
without redactions. As noted above, it is our understanding that previous communications in the
same email chain would be excluded from the PDF documents that are posted on the website.

Best regards,

Senior Paralegal

Trade Law Bureau (JLT)
Global Affairs Canada
Government of Canada
Tel: (343) 203-2233



