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I. THE PARTIES
A. CLAIMANT

The Claimant, Detroit International Bridge (“DIBCr cClaimant”), is a United States

company, duly incorporated and existing under #wes| of the State of Michigan. DIBC’s

principal place of business is 12225 Stephens Ré&udlren, Michigan 48089, United States
of America.

DIBC owns and controls the stock of The Canadiaan3it Company (“CTC”), a Canadian
company established by a Special Act of Parliam@mC’s principal place of business is at
4285 Industrial Drive, Windsor, Ontario, N9C 3R®&r@ada.

DIBC and CTC, respectively, own the United Stated €anadian sides of the Ambassador
Bridge. They operate the Ambassador Bridge in cadjms with each other pursuant to a

joint cooperation agreement.
This arbitration is brought by DIBC on its own bétsnd on behalf of CTE.
Claimant is represented in this arbitration by:

Mr. Jonathan D. Schiller

BOIES, SCHILLER & FLEXNER LLP
575 Lexington Avenue

7" Floor

New York, NY 10022

United States of America

Tel: +1 212 446 2300

Fax: +1 212 446 2350

E-mail: jschiller@bsflip.com

and

Mr. William A. Isaacson
Mr. Hamish P.M. Hume
Ms. Heather King

Ms. Amy L. Neuhardt

! Claimant is the successor in interest to the iestihat received the statutory rights to constamzt own the Ambassador
Bridge. For the sake of simplicity, this award reféo the Claimant and its predecessors-in-intecediectively as
“Claimant” or “DIBC".

2 DIBC’s Statement of Claim, T 1.

4/99



Mr. Ross P. McSweeney

BOIES, SCHILLER & FLEXNER LLP

5301 Wisconsin Avenue, NW

8" Floor

Washington, DC 20015

United States of America

Tel: +1 202 237 2727

Fax: + 202 137 6131

E-mail: wisaacson@bsfllp.com
hhume@bsfllp.com
hking@bsfllp.com
aneuhardt@bsfllp.com
rmcsweeney@bsfllp.com

B. RESPONDENT

The Respondent is the Government of Canada (h&min&anada”, “Respondent” or
“disputing Party”), which is a State Party to thertth American Free Trade Agreement
(“NAFTA").

Respondent is represented in this arbitration by:

Ms. Sylvie Tabet

Mr. Mark A. Luz

Mr. Adam Douglas

Mr. Reuben East

Ms. Heather Squires

Trade Law Bureau (JLT)

Foreign Affairs and International Trade Canada

Government of Canada

125 Sussex Drive

Ottawa, Ontario K1A 0G2

Canada

E-mail: mark.luz@international.gc.ca
sylvie.tabet@international.gc.ca
adam.douglas@international.gc.ca
reuben.east@international.gc.ca
heather.squires@international.gc.ca

In accordance with the practice in NAFTA Article3Bl the (capitalized) terms “Party” and
“Parties” refer to the States Parties to NAFTA. Thean “disputing parties” refers to the
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10.

11.

12.

disputing investor (i.e., the Claimant) and thepditng Party (i.e., the Respondent) in this

case.

THE ARBITRAL TRIBUNAL

Co-Arbitrator appointed by Claimant:

The Hon. Michael Chertoff
Covington & Burling LLP

1201 Pennsylvania Avenue, N.W.
Washington, D.C. 20004-2401
U.S.A.

Tel.: 00 1 202 662 5060

E-mail: mchertoff@cov.com

Co-Arbitrator appointed by Respondent:

Mr. Vaughan Lowe, Q.C.
Essex Court Chambers

24 Lincoln’s Inn Fields
London WC2A 3EG

United Kingdom

Tel.: 00 44 20 7813 8000
E-mail: vlowe@essexcourt.net

Presiding Arbitrator jointly appointed by the disipg parties:

Mr. Yves Derains

Derains & Gharavi

25, rue Balzac

75008 — Paris — France

Tel.: 00 33 (0) 1 40 555 972

E-mail: yderains@derainsgharavi.com

THE APPLICABLE LAW

Pursuant to paragraph 11 of Procedural Order Nthelgoverning law for this arbitration is

the NAFTA and applicable rules of international law
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13.

V.
14.

15.

16.

17.

18.

The applicable arbitration rules are the 2010 UNRTAL Arbitration Rules, pursuant to the
disputing parties’ agreement, except to the extkat they are modified by Section B of
Chapter 11 as per NAFTA Article 1120(2).

FACTUAL BACKGROUND

This arbitration arises from a dispute between DB Canada related to DIBC’s ongoing
investment in the Ambassador Bridge, a privatelynedv international toll bridge that
connects Detroit, Michigan and Windsor, Ontario.

Since the Ambassador Bridge opened for servicemreiber 11, 1929, Claimant has owned
the Bridge, including the associated toll-collentioghts. Claimant directly owns the relevant
rights with respect to the U.S. side of the bridged Claimant’s wholly owned subsidiary
CTC owns the relevant rights with respect to thaddi#zn side of the bridge.

The Ambassador Bridge includes a bridge span, msstand toll plazas, approach roads,
duty-free shops, and other associated facilitiebath sides of the border. The Ambassador
Bridge is the busiest crossing between the UnitadteS and Canada, facilitating

approximately one quarter of the USD 750 billiorirade between the two countries.

The U.S. side of the Ambassador Bridge is connettde/5 and 1-96, two of the three main
interstates roads near the Ambassador Bridge, agidectly connected to the third main
interstate road, 1-94. On the Canadian side th@h@hurch Road is the primary access route
to the Ambassador Bridge. In the 1950’s, urbanmas ended Highway 401 — today one of
the busiest highways in North America and a vitak |in Canada’s transportation
infrastructure — outside the city limits of WindsoFhere is today no direct highway
connection between the Ambassador Bridge and High@4. Instead, on the Canadian side
traffic must exit Highway 401 and traverse localnd&or roads, including the Huron Church
Road.

From 2001 to 2005, governments got together in-Bl&ional Partnership (the “Partnership”)
- i.e., The U.S. Federal Highway Administration I¥WA”), Transport Canada (“TC”) which
is a federal ministry in charge of promoting aniaééint and environmentally responsible
transportation system in Canada, the Michigan Depant of Transportation (“MDOT”), and

3 Exhibit C-123.
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19.

20.

the Ontario Ministry of Transportation (“MTQO”)- Wi the purpose of improving the safe and
efficient movement of people, goods and servicessacthe U.S./Canadian border at the
Detroit and St. Clair Rivers, including improvednoections to national, provincial and

regional transportation systems, such as I-75 aighwhy 401* The Partnership was to

evaluate and identify long-term trans-border tramsgtion infrastructure (the Detroit River

International Crossing or ‘DRIC’) improvements means of an integrated planning and
environmental study process which should result single product (“end-to-end solution”),

which should meet the requirements of all membérthe Partnership (“DRIC process”,

“DRIC EA” or “DRIC study”).”

On September 25, 2002, the Governments of Canati®atario signed a Memorandum of
Understanding (the “2002 MOU”) whereby thejpihtly commifted] up to three hundred
million dollars ($300M) investment in the Windsoat@wvay over five years, commencing in

2002/03...] This investment jwas] being made in recognition that improvementq\aeze]

necessary to the existing border crossings and #ygroaches in advance of the completion

of the Canada-United States-Ontario-Michigan Bi-aal Partnership process currently
underway’® According to the 2002 MOU, a Canada-Ontario JManagement Committee
should be appointed to identify potential transgioh projects, consult with the public and
report back on a short and medium term action gtaninvestment in transportation
infrastructure’. The action plan recommended by such committeelgtmmicoordinated with

the long term strategies being developed by thedstuidy?

On December 20, 2002, the Governments of Canada Gmdrio released the Joint
Management Committee’s Windsor Gateway Action Ridre “Action Plan”) to relieve

congestion and improve traffic flow at the existibgrder crossings. The Action Plan
included among its objectivesnter alia, “work with the Canadian Transit Company

(CTC)/Ambassador Bridge, in collaboration with ti@ty of Windsor and the local

4 Exhibit C-35, p. 3.
5 Exhibit C-35, p. 2.
8 Exhibit C-126, 1 1.
" Exhibit C-126, 4.
8 Exhibit C-126, 1 17.
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21.

22.

23.

community, to pursue the development of a dedidatett route from Ojibway Parkway at

EC Row Expressway to the Ambassador Bridge

On May 27, 2003, the Governments of Canada and ri@npublished a press release
announcing the steps in the implementation of @4point ‘Windsor Gateway Action Plan
also known as the Nine Point Plan, based in sutistgrart on the recommendations of the
Canada-Ontario Joint Management Committee. In piness release, the Governments of
Canada and Ontario announced that they had agntedalia, to “[Point N° 4]Jwork together
with proponents, the Canadian Transit Company (Asebdor Bridge) and the Detroit River
Tunnel Partnership in their efforts to build contiens to the border crossings, concurrent
with the Bi-National Planning Proce$BRIC study]”*°

On March 11, 2004, the Governments of Canada, ©@raad the City of Windsor announced
in a press release new measures that were pahnegbint $300 million federal-provincial
investment to help improve the Windsor Gatewayledakhe ‘Let's Get Windsor-Essex
Moving strategy (‘LGWEM”), which replaced the Nine-Point Windsdbateway Action
Plan' The LGWEM strategy includednter alia, improvements to the Windsor-Detroit
Tunnel Plaza and to the Industrial Road/Huron ChuRoad intersection to support the

development of a pre-processing facility on IndasfRoad"?

In May 2004, the DRIC Environmental Assessment BeoffReference (“DRIC EA Terms of
Reference”) were released, providing a frameworgume the preparation of the DRIC EA,
because the bi-national aspect of the border toatefppn improvements would require
several environmental assessment studies to belemd@nd submitted for approvals to the
various Canadian and U.S. authorities. The DRICTEANs of Reference established seven
key factors to be considered in the evaluatiorhefliridges, bridges options, customs plaza
options and highway options: i.e., (i) changes im quality; (ii) protection of

community/neighborhood characteristics; (iii) catsncy with existing and planned land use;

9 Exhibit C-30, p. 15, item 2(a).
10 Exhibit C-32, p. 1.

11 Exhibit R-34.

12 Exhibit R-34, p. 4-5.
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25.

26.

27.

(iv) protection of cultural resources; (v) protecti of the natural environment; (vi)

improvement of regional mobility; and (vii) consttability and minimization of cost

In June 2005, a Public Information Open House wad to announce the 15 initial crossing
alternatives i(e., X1 to X15) that the DRIC study would analyze. Toyation called X12
referred to an assessment of whether or not theropf a twinned Ambassador Bridge,
consisting of two spans together with a larger@mmst plaza and highway connections, was a
feasible alternativé’ For each crossing alternative there were multififeerent connecting
route alternatives for linking the new or expandembsing to Highway 40,

On November 14, 2005, a press release announceththgovernments of Canada, United
States, Ontario and Michigan had made significaogess towards developing a new river
crossing at the Detroit-Windsor Gateway. The predsase announcediter alia, that

“twinning the existing Ambassador Bridge was deteeahito not be practical based on the

community impacts of the proposed plaza and acoeskin Canadd*°
On November 15, 2005, DIBC wrote to MTO and MDOatisig that:

“We have participated with the Detroit River Inteiinaal Crossing Study (DRIC)
throughout the past several years. During this fime have raised numerous
guestions regarding the methodology and the residtswe find at times absurd and
not based on historic data or current border reialt|...]

[...] DRIC has lost its focus and has become purely gigadlexercise to achieve a
pre-determined result. Therefore, with true frustba and regret, we are
withdrawing from further participation in the DRI@rocess and ask that you
disassociate us from that process. We have conamexsiour own engineers and
consultants and will continue independently of BRIC to forward our plans to
improve the Windsor/Detroit corridt’

On November 29, 30 and December 1, 2005, a SecoblicRnformation Open House was
held for discussions regarding the DRIC EA, whéeeget of alternatives was narrowed to an

“area of continued analyses”. At page 35 of thes@ngation made on that occasion, the

recommendations of the Partnership with respegptimn X12 were the following:

13 Exhibit R-50.

14 Exhibit C-129; R-47, p. 6-11.

15 Exhibit C-129, p. 12.

18 Exhibit R-13, pp.1-2; See also Exhibit R-54, pi2.1
7 Exhibit R-35.
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28.

29.

30.

31.

“The disadvantages of the Crossing X12 alternatieveighed the advantages. The
U.S. plaza of the Ambassador Bridge with the imgtosonnections to the interstate
freeway system will be carried forward within theed for Continued Analysis as a
possible U.S. plaza site for a new crossitfy

On the same page of the slide presentation, th@nfinlg advantages and disadvantages were
set forth with respect to option X12:

Advantages:

“Relatively low negative impacts on the U.S. sidéeims of benefits provided to
mobility. The alternative provides improved regibrmaobility for the border
transportation network on both sides of the river

Disadvantages:

“Relatively high negative impacts on the Canadgde [...] High community

impacts to the residential area impacted by theaesmn of the Canadian bridges
plaza and the expansion of Huron Church Road taegway facility, and the
potential for disruption to border traffic duringpostruction”*®

In early 2006, parallel to the DRIC process, CTGmsiited a project description to regulatory
authorities in Canada and the United States basetthe addition of a second span to the

existing Ambassador Bridge (“The New Spaff").

On February 1, 2007, the International Bridges &ndnels Act (“IBTA”) was enacted in
Canada. It entered into force on April 25, 260 Article 6 of the IBTA determines thah®
person shall construct or alter an internationalidge or tunnel without the approval of the
Governor in Council %2

On May 24, 2007, in an article published in thel{p@ommercial News, MTO declared that

it had no plans to provide a direct connectiorh®Ambassador Bridg&.

18 Exhibit C-130, p. 35.

19 Exhibit C-130, p. 35.

20 Ccanada’s Brief Statement on Jurisdiction, | 46.
21 Exhibit C-94, p. 1 and 23.

22 Exhibit C-94, p. 2.

2 Exhibit R-154.
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32.

33.

34.

35.

36.

On July 30, 2007, Canada wrote to DIBC’s legal saliiMr. Patrick Moran stating that the
“Crown’s view is that the International Bridges afdnnels Act appliegsc., to]Centra, Inc.

and the related companigise. CTC and DIBC]n accordance with its ternfs..].” %

On August 24, 2007, Mr. Patrick Moran replied tan@da’s letter mentioned in the previous
paragraph maintaining its disagreement with Carmedthe IBTA and other issues addressed

in such lettef?

According to the Witness Statement of Ms. HelenagBs, an Associate Deputy Minister of
Transport, Infrastructure and Communities at Trartsganada, Ms. Borges “[..dlong with

other Transport Canada officials held several nmeggiwith DIBC representatives in April,
July and October 2007, at DIBC’s request. At thoseetings, ... DIBC demanded that
Canada build a complete highway connection betwdigimway 401 and the Ambassador

Bridge, but Canada did not agree to this dempngd’

On October 3, 2007, the Canadian Minister of Transp/r. Lawrence Cannon, wrote to the

president of CTC, Mr. Dan Stamper, where he stited alia that:

“[...] Contrary to what is stated in your letter, the [€86illion] funding was not
solely targeted to improve Huron Church Road oretdend Highway 401 to the
Ambassador Bridge. Rather, projects are being seten cooperation with local
governments, with a focus on improving road sadety traffic flow[...].

[...] further to your request earlier this year, | woubeé pleased to meet with the
Ambassador Bridge representatives at the earlieavenient opportunity to discuss
these and other issues that, | understand, hawsadir involved various discussions
with Transport Canada official§...]” %°

On October 30, 2007, Transport Canada wrote to €&@@arding CTC'’s thajor works close

to the existing Ambassador Bridgén the same letter, Transport Canada informe G@iat:

“[...] federal legislation requires approval for work, lading construction or
alteration, with respect to existing or new intetinaal bridges. Specifically, the
International Bridge and Tunnels Act (IBTA) prowsdéat no person shall construct
or alter an international bridge without the appeadwof the Governor in Council.
[...] As Transport Canada is unaware of any applicaticadenby CTC under the

24 Exhibit R-39.
25 Exhibit R-111.
26 Exhibit C-110, p. 3.
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37.

38.

39.

40.

41.

IBTA or the NWPA in relation to the work identifi@bove, Transport Canada would
like to ensure that the work has not inadverterdtéen undertaken without the
necessary regulatory approval.]” ?’

On the same day, CTC respondent to Transport Castatiag,inter alia, that:"[...] the work
that is now complete on the Windsor plaza was pitppedertaken in accordance with our

agreements and with the proper permiits
On November 23, 2007, Canada wrote back to CT@hgtater alia, that:

“[...] | am aware that the Canadian Transit Company (CTH@y initiated an
environmental assessment process with regulatotiicaities in Canada and the
United States to construct a new span adjacenheoeixisting Ambassador Bridge
[...] I wish to confirm that Transport Canada is comnagitte and will continue to
fulfil all of its legal responsibilities under thearious legislation it is charged with
administering in respect of your project, includitize International Bridges and
Tunnels Act, the NWPA and CEAA, in a diligent, cbje, reasonable and effective
manner’?®

On December 4, 2007, Claimant submitted an enviegtah impact statement to Transport
Canada for the Ambassador Bridge New Span and atategh environmental impact

statement in April 201%° The environmental assessment is ongoing.

On May 1, 2008, the DRIC study team announced Thad®ér-Essex Parkway (the
“Parkway”), as the technically and environmentally preferred att&tive for the access road
extending Highway 401 to a ndat the time undefinedhspection plaza and river crossing
in West Windsdr°

In June 2008, the preferred location for the iratiomal bridge crossing and the Canadian
plaza were announced. At the occasion of the argemnent, the DRIC study team presented
a broad review of the study, as well as the amalgsid evaluation process leading to the
selection of the Parkway, Plaza B1, and Crossiri@R-(the site of the planned NITC/DRIC)

as the technically and environmentally preferreerahtive®

27 Exhibit R-122.

28 Exhibit R-123.

2% Exhibit C-89.

30 Exhibit C-125.

31 Exhibit R-10, pp. 1-3 and 1-4.
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43.

44,

45.

46.

47.

By letter of April 23, 2009, the Deputy Ministry @fansportation of Ontario wrote to DIBC
informing it that:

“As we discussed at our meeting of January 16, 20@D reiterated in Minister

Bradley's letter to you of January 30, 2009, thenigliry of Transportation

recognizes the important role played by the Ambdms8ridge as part of a larger

cross border transportation network. We see thdé @ontinuing into the future.

Given that important role, the Ministry indicatets willingness to explore, with our
municipal partners, what improvements could be madmadways leading to the
border facilitating the efficient movement of peopind goods across the Detroit
River.[...]

As agreed, ministry staff sought out the City ohd&or’'s willingness to explore
possible improvements to Huron Church Road nortithef EC Row Expressway.
Ministry stall was advised the City of Windsor wex prepared to participate. The
ministry commits to approaching the City of Windagain, in the future, and should
their position change we will advise you accordyi

On May 14, 2009, DIBC challenged the DRIC EA in theited States under the National
Environmental Policy Act. DIBC'’s claims were dissesl by the United States District Court
for the Eastern District of Michigan on April 5, 28

The DRIC EA* was approved by Ontario and Canada in August 20@9December 2069
respectively.

On December 31, 2009, CTC filed an applicatiorhatFederal Court of Canada for judicial
review of the DRIC EA?

On January 25, 2010, DIBC filed its First NAFTA & of Intent to Arbitrate against
Canada (“First NAFTA NOI"}’

On February 24, 2010, CTC filed a Statement of ri@la the Ontario Superior Court of
Justice against the Corporation of the City of V8o Edgar Francis et al (“Windsor

32 Exhibit C-160.

33 Exhibit R-2.

34DRIC EA Report, Exhibit R-47.
35 Exhibit C-93.

36 Exhibit R-14.

37 Exhibit R-44.
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48.

Litigation”).®® In its Statement of Claim in the Windsor LitigatioCTC requested the
following relief:

“(a) a declaration that By-law Nos. 22-2009, 23-029;2009, 27-2009, 28-2009,
29-2009, and 30-2009 (“By-laws”) of the City of Wsor are unlawful and invalid;

(b) a declaration against all of the Defendantstttiee By-laws were enacted in bad
faith and for an unlawful purpose;

(c) such interim or interlocutory relief as the maff may request and this
Honourable Court may deem just to ensure that gesis done and rights are
preserved pending the final outcome of this litigyat

(d) as against the personal Defendants, jointly aederally: (i) damages in the
amount of $125,000 for: (A) misfeasance in pubffce; (B) unlawful interference
with economic interests; and (C) conspiracy;

(d) pre-judgment and post-judgment interest on dbeve amounts calculated in
accordance with the Courts of Justice Act, R.S301c.C.43, as amended,;

(f) costs of this action on a substantial indembégis; and

(g) such further and other relief as may be rege@sind this Honourable Court may
deem just

On March 22, 2010, both DIBC and CTC commencedditon in the United States District
Court for the District of Columbia (“DDC”) by filig a complaint (the “Washington
Complaint”y° against Canada, the United States, and variougd¥Srnment agencies (the
“Washington Litigation”). In the Washington Compiai DIBC and CTC requested the
following relief:

“(1) A declaratory judgment against the FHWA Defentdaand Canada under 28
U.S.C 882201-2202 that the construction and operatif the planned DRIC Bridge
across the Detroit River would violate the obligats of Canada and the United
States to DIBC and CTC,;

(2) A declaratory judgment against the FHWA Defenida the Coast Guard
Defendants and Canada under 28 U.S.C. §82201-226@0IBC and CTC have a
right to continue to own and operate the Ambass&fatge, and a right to build a
second span of the Ambassador Bridge across theiDBiver without interference
by Canada or the United States, subject only tacthvlitions set forth in the Special
Agreement;

38 Exhibit R-29.
39 Exhibit R-17.
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49,

50.

(3) A declaratory judgment against the Coast GuBefendants under 28 U.S.C.
882201-2202 that DIBC has satisfied all the requiemts for a Finding of No
Significant Impact and a bridge permit for the Arekador Bridge New Span;

(4) A declaratory judgment against Canada underl28.C. §82201-2202 that (a)
DIBC and CTC have a right to determine the levelalis to be charged on the
Ambassador bridge, subject only to the conditieidath in the Special Agreement,
and (b) DIBC and CTC have a right to transfer thewrporate ownership or

ownership of any of their property rights;

(5) A judgment against the FHWA Defendants undér&C. § 706(2) setting aside
all decisions by the FHWA to proceed with the caesion of the DRIC bridge or to
select its location;

(6) A judgment against the Coast Guard Defendanteu5 U.S.C. 8§ 706(2) setting
aside the Coast Guard’s decision to terminate abarsition of DIBC’s applications

for a permit to construct the Ambassador Bridge Ngwan and a Finding of No
Significant Impact;

(7) A judgment in the nature of mandamus against @mast Guard Defendants
under 5 U.S.C. § 706(1), directing them (a) to psscpromptly DIBC’s application
for a permit to construct the Ambassador Bridge N&pan and, if necessary, a
Finding of No Significant Impact, and (b) to grasuch permit and, if necessary,
Finding of No Significant Impact;

(8) An injunction against the FHWA Defendants arah&la prohibiting each such
defendant from taking any steps to construct, pref@r construction of, or arrange
for construction of the planned DRIC bridge or asther bridge across the Detroit
River between Canada and the United States;

(9) Damages against Canada in an amount to be detexd in trial;

(10) Costs, attorney’s fees and expenses of tigaition to the extent permitted by
law or rule;

(11) Interest on all amounts awarded; and

(12) Any other appropriate religf®

On March 23, 2010, DIBC filed its Second Noticelmient to Arbitrate under the NAFTA
(“Second NAFTA NOI”).

On June 22, 2010, CTC filed a Second StatementadnGn the Windsor Litigatiorf* where
CTC requested the following relief:

40 Exhibit R-17, pp. 458-47.
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51.

52.

“ (a) an order quashing City of Windsor By-law No2:2D09, 23-2009, 24-2009,
27-2009, 28-2009,29-2009 and 30-2009 (the “By-lawsihterim Control By-law
19-2007 (the “Interim By-law”) and Demolition Comir By-law 20-2007 (the
“Demolition Control By-law”);

(b) a declaration that the By-laws, the Interim @ohBy-law and the Demolition
Control By-law are unlawful and invalid, enacted bad faith and/or for an
improper purpose;

(c) in the alternative to the relief sought in pgraphs 1(a) and (b), a declaration
that the By-laws, the Interim Control By-law ane& themolition Control By-law are
unlawful and invalid to the extent that they afféloé properties owned by the
plaintiff;

(d) such interim or interlocutory relief as the piaff may request and this
Honourable Court may deem just;

(e) damages as against the defendant in the anmad#h250,000;

(f) pre-judgment and post-judgment interest in adaace with the Court of Justice
Act, R.S.0. 1990, c.C. 43, as amended,;

(g) costs of this action on a substantial indembagis; and

(h) such further and other relief as the plaintifity request and this Honourable
Court may deem just*?

On September 21, 2010, CTC joined the litigatiatiated by other plaintiffs, challenging the

Windsor By-laws. The Court stayed CTC's Februarg dane 2010 complaints pending
outcome of the By-law challend?.

On October 18, 2010, the Canadian Minister of Tparts issued a ministerial order

containing the following order:

“... the Minister of Transport, pursuant to sectioof3he International Bridges and
Tunnels Act, hereby orders the Canadian Transit @amg to refrain from

proceeding with the construction in Canada of gsvrproposed international bridge
between the City of Windsor, Ontario and the CityDetroit, Michigan until such

time as Governor in Council approval is obtained floe construction of this new
proposed international bridge under section 8 oé timternational Bridges and
Tunnels Act**

41 Exhibit R-30.

42 Exhibit R-30, p. 3, T 1.
43 Exhibit R-87.

44 Exhibit C-137.
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53. On April 29, 2011, DIBC initiated this arbitraticeigainst Canada under NAFTA Chapter
Eleven by filling the Notice of Arbitration (“FirsNAFTA NOA”) together with a waiver
(“First NAFTA Waiver”). In its First NAFTA NOA, Clanant indicated that this arbitration

arises from the decisions by Canada, the ProvihG@ntario, and the City of Windsor:

“(@) to locate the Windsor-Essex Parkway so as fmaby the Ambassador Bridge
and steer traffic to the planned DRIC Bridge,

(b) to fail to provide comparable improvements @ad access to the Ambassador
Bridge, because of its ownership by a United Stanesstor; and

(c) to take traffic measures with respect to thedduChurch Road to divert traffic
away from the Ambassador Bridge and toward the @eWindsor Tunnel and the
planned DRIC Bridge

49. The points raised in this arbitration are (ahether those measures are
inconsistent with Canada’s obligations under Chaptd of NAFTA, including
national treatment under Article 1102, most-faveradion treatment under Article
1103 and the minimum standard of treatment undéclar1105; and (b) if so, what
is the appropriate amount of damagés.

54. The First NAFTA Waiver submitted by DIBC and CTGads as follows:

“[...] [DIBC and CTC] waive their right to initiate or continue before yan
administrative tribunal or court under the law ohya Party, or other dispute
settlement procedures, any proceedings with redpettte measure of the disputing
Party that is alleged in the foregoing Notice ob/ration to be a breach referred to
in Article 1116 or Article 1117, namely the decrsoby Canada, the Province of
Ontario, and the City of Windsor to locate the WioidEssex Parkway so as to
bypass the Ambassador Bridge and steer traffic @ planned Detroit River
International Crossing (“DRIC”)Bridge, and to takeaffic measures with respect to
the Huron Church Road to divert traffic away frohetAmbassador Bridge and
toward the Detroit-Windsor Tunnel and the planne®IO Bridge, except for
proceedings for injunctive, declaratory or othertrexrdinary relief, not involving
the payment of damages, before an administratibertal or court under the law of
the disputing Party. For the avoidance of doubis taiver does not and shall not
be construed to extend to or include any of thex@ancluded in the Complaint filed
on or about March 22, 2010, in the action titl€ktroit International Bridge
Company et al. v. The Government of Canada gtiralthe United States District
Court for the District of Columbi& (Emphasis added)

55. On May 4, 2011, the Federal Court of Canada rewvietie DRIC EA’s decision to drop

option X12 and concluded thaari informed person viewing the matter realisticallguld

4% Exhibit C-140, 1 48-49.
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56.

S57.

58.

not have a reasonable apprehension of bias regarthie Partnership’s decision to eliminate
the X-12 Optioh*® CTC appealed that decision to the Federal CouApgfeal. The appeal

was dismissed’

On June 6, 2011, DIBC filed its First Amended Caoanul against Canada in the Washington
Litigation (“Washington First Amended Complainf¥.In the Washington First Amended
Complaint, DIBC and CTC requested the followingetel

“(1) Against Canada and the FHWA Defendants, a peemiinjunction prohibiting
each of them from taking any steps to construatpare for construction of, or
arrange for construction of the planned DRIC Bridgeany other bridge across the
Detroit River between Canada and the United States;

(2) Against the Coast Guard Defendants, a judgnmetite nature of mandamus:

(a) setting aside the Coast Guard’s decision toydetBC’s application for a permit
to construct the Ambassador Bridge New Span;

(b) ordering the Coast Guard defendants to progessptly DIBC’s application for
a permit to construct the Ambassador Bridge NewnSypal, if necessary, a Finding
of No Significant Impact; and

(c) ordering the Coast Guard to grant such pernmd aif necessary, a Finding of No
Significant Impact;

(3) Against Canada, damages in an amount to beméted in trial; and

(4) Against all defendants:

(a) appropriate preliminary injunctive relief orloér interim relief;

(b) appropriate declaratory relief;

(c) costs, attorney’s fees and expenses of tigation to the extent permitted by law
or rule;

(d) interest on all amounts awarded; and

(e) any other appropriate religf?

On September 6, 2011, CTC'’s By-law challenge wamgised by the Court in the Windsor

Litigation.>

On October 3, 2011, Canada wrote to DIBC alleghag DIBC’s First NAFTA Waiver was
defective and inconsistent with the requirements NAFTA Articles 1121(1)(b) and
1121(2)(b)**

46 Exhibit R-9, 1 108.

47 Exhibit R-15.

48 Exhibit R-18.

49 Exhibit R-18, pp. 67-68.
50 Exhibit R-31.
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59.

60.

On November 29, 2011, DIBC withdrew the Washingkirst Amended Complaint against
Canada without prejudice and reserved its rigliilecagain®?

On February 15, 2012, CTC filed its Statement ddii@l against the Attorney General of
Canada before the Ontario Superior Court (the “@Tigation”), whereby it requested the

following relief:

“(a) A declaration that CTC was granted, pursuanitdenabling legislation, An Act
to incorporate the Canadian Transit Company, 11@&€orge V., 1921, c. 57, as
amended (the “CTC Act”), a perpetual and exclusight to own, operate and
collect tolls from the Canadian half of an interivettal bridge crossing in the vicinity
of the Ambassador Bridge;

(b) A declaration that CTC was granted, pursuanspecial agreement (the “Special
Agreement”) entered into in accordance with the Biary Waters Treaty Act of
1909 (the “Boundary Waters Treaty”), a perpetualdaexclusive right to own,
operate and collect tolls from the Canadian halbafinternational border crossing
in the vicinity of the Ambassador Bridge;

(c) A declaration that CTC and the Attorney GenestlCanada (the “Canadian
Government”) are parties to an implied agreemerite(t‘Implied Agreement”)
granting CTC a perpetual and exclusive right to pwperate and collect tolls from
the Canadian half of an international border crogsiin the vicinity of the
Ambassador Bridge;

(d) A declaration that, pursuant to the terms c# thovember 29, 1990 agreement
entered into between the Canadian Government, Ch@ ethers (the “1990
Settlement Agreement”), the issue of CTC’s perpetnd exclusive right to own and
operate the Canadian half of an international bardeossing in the vicinity of the
Ambassador Bridge was finally determined with pdéja in favour of CTC;

(e) A declaration that, pursuant to the terms & 1990 Settlement Agreement and
the January 31, 1992 agreement entered into bettéee@anadian Government and
CTC (the “1992 Agreement”), the parties agreed taimmin the Ambassador
Bridge as the model international border crossimgvieen Canada and the U.S.;

(f) A declaration that the Canadian Governmentswopped from challenging CTC’s
rights as granted under the CTC Act, the Speciatedgent and the Implied
Agreement, and as finally determined pursuant ® 1890 Settlement Agreement,
including but not limited to being estopped frontirag as proponent for the

51 Exhibit R-21.
52 Exhibit R-24.
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construction of a new international border crossihgt is located in the vicinity of
the Ambassador Bridge and/or that would disturbrigbt of CTC,;

(9) If the declarations in (a) to (f), or any ofth, are granted:

(i) A declaration that the construction of a nevidge in the vicinity of the
Ambassador Bridge, of which the Canadian Governnseafproponent, is an
unlawful breach of the rights granted to CTC pursiua the CTC Act and a
breach of the terms of the Special Agreement;

(ii) A declaration that the International Bridgesi@ Tunnels Act, S.C. 2007, c. 1
(the “IBTA") does not derogate from any rights tiva¢re granted to CTC
pursuant to the CTC Act, the Special Agreementlaadimplied Agreement;

(i) A declaration that CTC has the right and/outgt under the CTC Act, the
Special Agreement and the Implied Agreement totaiaian international
border crossing in the vicinity of the Ambassadad@e for public benefit,
including a right and/or duty to construct and maiim a second span to the
existing Ambassador Bridge (“Second Span”);

(iv) A declaration that steps taken by the Canadimvernment to prevent or
hinder CTC from building a Second Span constitupeeach of the rights granted
to CTC pursuant to CTC Act, Special Agreement hadmplied Agreement;

(h) In the alternative and in the event of the ¢arddion of a proposed new
international border crossing in the vicinity ofethmbassador Bridge,

(i) a declaration that CTC is entitled to compasitifor de facto expropriation of
the rights granted to it pursuant to the CTC At Special Agreement and the
Implied Agreement; and

(i) compensation from the Canadian Governmentdes of income in an amount
to be proved in trial for: (A) nuisance; (B) tregsato land including interference
with property rights; (C) breach of contract; and/®) negligent
misrepresentation;

(i) prejudgment interest in accordance with section @2&e Courts of Justice Act,
R.S.0. 1990, c.C.43, as amended;

() postjudgment interest in accordance with sectio® df2the Courts of Justice Act;

(K)the costs of this proceeding, plus applicable tazes

(I) such further and other relief as this Honourableu@anay deem just®

53 Exhibit R-20, 1, pp. 3-6.
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62.

63.

64.

On June 12, 2012, Canada and Michigan signed asergnt (“Crossing Agreement”) to
construct the DRIC Bridge by a private-public-parship (“P3”) whereby a private sector
concessionaire would build, finance and operateDREC Bridge and associated facilities
under the oversight of a joint Canada-Michigan pmubluthority akin to another crossing
authorities which own and operate internationatidggs and tunnels along the Canada-U.S.

border>

On August 13, 2012, CTC abandoned its appeal inNlmelsor Litigation, but the February
and June 2010 complaints remained pendfing.

On September 6, 2012, CTC was ordered to pay Witgd$egal costs in the Windsor

Litigation.>®

On November 9, 2012, DIBC filed its Second Amendeoimplaint in the Washington
Litigation (the “Washington Second Amended Complaiand a Motion to re-join Canada to
the Washington Litigation In the Washington Second Amended Complaint, DIBE @TC
requested the following relief:

“(a) A declaratory judgment against the SecretaryStdte, the State Department,
and Canada declaring that the IBA does not corstihally delegate to the
Secretary of State the power to approve the Crgs8greement, and declaring the
Crossing Agreement to be void and unenforceable;

(b) An injunction against the Secretary of Statel &tate Department precluding
those defendants from approving the Crossing Ageeém

(c) A declaratory judgment against all defendanesldring that plaintiffs own an
exclusive franchise to own and operate an inteorati bridge between Detroit and
Windsor, or, in the alternative, declaring that raaditional bridge may be
authorized between Detroit and Windsor absent eciapeagreement under the
Boundary Waters Treaty authorizing such an addéldrridge, and declaring that
no such special agreement currently exists;

(d) An injunction against the Secretary of Statel &tate Department precluding
those defendants from approving any aspect of ti€MRIC Application;

54 Exhibit C-64.
55 Exhibit R-33.
56 Exhibit R-32.
57 Exhibit R-19.
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(e) A declaratory judgment against all defendangglaring that plaintiffs own a

statutory and contractual franchise right to buitde New Span, and that any
conduct by any defendant that seeks to preventtgfaifrom building the New Span
is a violation of those rights, including in pamiar any conduct that seeks to
accelerate the regulatory approvals of the NITC/ORand/or to delay the

regulatory approvals of the New Span;

() As an alternative to the injunction requesparagraph (d), an injunction against
the State Department and the Secretary of Statduatimg them from approving the
NITC/DRIC Application unless and until the Applicatis able to demonstrate that
the NITC/DRIC is necessary even after the New &planilt;

(9) A declaratory judgment declaring that the Co@éstard defendants have acted
contrary to law and arbitrarily and capriciously ireturning DIBC’s application for
a navigational permit under the 1906 Bridge Actttmstruct the New Span; or, in
the alternative, a judgment declaring that the Qo#&wuard defendants have
unlawfully or unreasonably withheld their decisioon whether to issue a
navigational permit to allow DIBC to construct tNew Span;

(h) An injunction requiring the Coast Guard to issa navigational permit under the
1906 Bridge Act to allow DIBC to construct the nepan;

(i) An injunction preventing the FHWA from takingyafurther action to approve the
NITC/DRIC, or to construct, prepare for constructj@r support construction of the
NITC/DRIC or its related approaches, unless andluhé New Span has been fully
approved and unless and until the NITC/DRIC sasshll regulatory requirements
based on the assumption that the New Span wilbbstraucted first;

() A declaratory judgment that defendants’ actiamsupporting the construction of
the NITC/DRIC, and in preventing plaintiffs fromeesising their right to build the
New Span, constitute a taking of plaintiffs’ prizgdroperty rights without payment
of just compensation, in violation of the Takingu@e of the Fifth Amendment and
of international law;

(k) Any and all other injunctive relief necessaoyprevent defendants from taking
any action that infringes upon plaintiffs’ exclusiwstatutory and contractual
franchise rights under their Special Agreement; and

(I) Any such other and further relief as may be arsd proper’>®

58 Exhibit R-19, pp. 90-92.
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65. In December 2012, Canada enacted the Bridge t@hen Trade Act (“BSTA”). The
BSTA expressly exempted the NITC/DRIC from the iegments of the IBTA, which

requires any new bridge to obtain special appréreah the Canadian Governor in Countil.

66. On January 15, 2013, DIBC submitted an amendmentstéirst NAFTA NOA against
Canada under the NAFTA (“Second NAFTA NOA”) alonghwits Second NAFTA Waiver.
In its Second NAFTA NOA, Claimant indicated thaistarbitration arises from the decisions
by Canada, the Province of Ontario, and the Citwofdsor:

“(1) to discriminate against DIBC, violating Claintaexclusive franchise rights to
operate a bridge between Detroit and Windsor, ansb aviolating Claimant’s
franchise rights by precluding the constructiortttd New Span;

(2) to prevent or delay DIBC'’s ability to obtain @adian approval to build the New
Span;

(3) to locate the Windsor-Essex Parkway so as pafy the Ambassador Bridge and
steer traffic to the planned Canadian-owned NITCUDBridge, in breach of prior
commitments and agreements to improve the connsctiothe Ambassador Bridge
through the Ambassador Bridge Gateway Project;

(4) to fail to provide comparable improvements @ad access to the Ambassador
Bridge as was previously provided to the Blue Watedge and is currently being
provided to the non-existent NITC/DRIC Bridge, hessathe Ambassador Bridge is
owned by a United States investor; and

(5) to take traffic measures with respect to Hu@hurch Road to divert traffic away
from the Ambassador Bridge and toward the Detromd&/or Tunnel and other
crossings not owned by a U.S. investor.

136. The points raised by this arbitration are (@hether those measures are
inconsistent with Canada’s obligations under Chaptd of NAFTA, including
national treatment under Article 1102, most-faveredion treatment under Article
1103, and the minimum standard of treatment undtclé 1105; and (b) if so, what
is the appropriate amount of damagé8.

67. The Second NAFTA Wavier submitted by DIBC and CEads as follows:

5% Exhibit CLA-53, §35.
80 Exhibit C-116, 11 135-136.
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“[...] [DIBC and CTC] waive their right to initiate or continue before yan
administrative tribunal or court under the law oy Party, or other dispute
settlement procedures, any proceedings with resjpettie measure of the disputing
Party that is alleged in the foregoing Notice obiration to be a breach referred to
in Article 1116 or Article 111, namely the decisoby Canada, the Province of
Ontario, and the City of Windsor to locate the VéodEssex Parkway so as to bypass
the Ambassador Bridge and steer traffic to the p&h Detroit River International
Crossing (“DRIC”)Bridge, to take traffic measurestiwrespect to the Huron Church
Road to divert traffic away from the AmbassadordBe and toward the Detroit-
Windsor Tunnel and the planned DRIC Bridge, andlteck and delay the approval
and construction of the Ambassador Bridge New Sgamsistent with NAFTA’s
waiver requirements, the only exception from thsiver is for proceedings for
injunctive, declaratory, or other extraordinary rel, not involving the payment of
damages. For the avoidance of doubt, this waiversdmt and shall not be construed
to extend to or include any of (a) the claims ided in the action titledetroit
International Bridge Company et al. v. United SaBwmast Guard et.ah the United
States District Court for the District of Columb{ancluding all claims contained in
the Second Amended Complaint plaintiffs are culyesgeking to file in that action),
which seeks only declaratory and injunctive rel@f(b) the claims contained @TC

v. Attorney General of Canad@ourt File No. CV-12-446428, pending in the Ordar
Superior Court of Justice (TorontdEmphasis added)

68. On February 19, 2013, CTC filed its Amended Statdnoé Claim in the CTC Litigation. In
its Amended Statement of Claim, CTC added the Wolg request for relief at paragraph 1,
item h(ii):

“(h) In the alternative and in the event of the ¢ardion of the proposed new
international border crossing in the vicinity oethmbassador Bridge: [...]

(i) compensation from the Canadian Governmenidss of income in an amount to
be proved in trial_for the de facto expropriatiori the rights granted to CTC
pursuant to the CTC Act, the Special Agreement thadmplied Agreement; [.”§*
(highlighted in the original)

69. On May 29, 2013, DIBC filed its Third Amended Comwupk in the Washington Litigation
(“Washington Third Amended Complaint”) Washingtoitigation ®? In the Washington Third
Amended Complaint, DIBC and CTC requested the ¥ahg relief:

51 Exhibit C-119, “p. 5.
52 Exhibit C-141.
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“(a) A declaratory judgment declaring that the StBtepartment defendants have
acted contrary to the standards set forth in 5 0.8 706(2) in granting the
NITC/DRIC proponents a Presidential Permit, andtiegt aside that Presidential
Permit as invalid, unlawful, void, and of no legdlect;

(b) A declaratory judgment declaring that the St&tepartment defendants have
acted contrary to the standards set forth in 5 G.8.706(2) in granting approval of
the Crossing Agreement, and setting aside that@mras invalid, unlawful, void,
and of no legal effect;

(c) A injunction requiring the State Department edefants to terminate the
Presidential Permit and revoke any and all apprevgiven to the NITC/DRIC or the
Crossing Agreement;

(d) A declaratory judgment against the Secretarptaite and the State Department
declaring that the IBAi.e., the (US) International Bridge Act of 197@pes not
constitutionally delegate to the Secretary of Sthgepower to approve the Crossing
Agreement, and declaring the Crossing Agreemebeéteoid and unenforceable;

(c) An injunction against all of the United Statdefendants precluding those
defendants from taking any further action basedaoy purported approval of the
Crossing Agreement;

() A declaratory judgment against the U.S. defenslathat, under U.S. law,

plaintiffs own an exclusive franchise to own anckrape an international bridge

between Detroit and Windsor; or, in the alternatiekeclaring that no additional

bridge may be authorized between Detroit and Windbsent a special agreement
under the Boundary Waters Treaty authorizing such aalditional bridge, and

declaring that no such special agreement curreexigts;

(9) A declaratory judgment against the U.S. defemslahat, under U.S. law,
plaintiffs own an exclusive franchise to own anckrape an international bridge
between Detroit and Windsor; or, in the alternatiekeclaring that no additional
bridge may be authorized between Detroit and Windsdsent express
Congressional legislation specifically authoriziaghew bridge between Detroit and
Windsor and expressly modifying the plaintiff'ststary and contractual franchise;

(h) A declaratory judgment that the general 19727 18oes not authorize the
approval of any new bridge between Detroit and Wandand does not impliedly
repeal or otherwise modify plaintiffs’ statutory daigontractual franchise rights to
operate the Ambassador Bridge and to build the Ngpan to the Ambassador
Bridge;

(i) A declaratory judgment against Canada that, @n@anadian law, plaintiffs own
an exclusive franchise to own and operate an irgonal bridge between Detroit
and Windsor; or, in the alternative, declaring thad additional bridge may be
authorized between Detroit and Windsor absent aciapeagreement under the
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Boundary Waters Treaty authorizing such an adddldoridge, and declaring that
no such special agreement currently exists;

() An injunction against the Secretary of Stated éBtate Department precluding
those defendants from providing any purported ®i@pprovals of any aspect of the
NITC/DRIC or any future NITC/DRIC application;

(k) A declaratory judgment against the U.S. defetslaleclaring that, under U.S.
law, plaintiffs own a statutory and contractual fichise right to build the New Span,
and that any conduct by any of the U.S. defendduatisseeks to prevent plaintiffs
from building the New Span is a violation of thaghts, including in particular any

conduct that seeks to accelerate the regulatory@mis of the NITC/DRIC and/or
to delay the regulatory approvals of the New Spamgtherwise to discriminate in

favor of the NITC/DRIC and against the New Span;

() A declaratory judgment against Canada declarithgat, under Canadian law,

plaintiffs own a statutory and contractual franahigght to build the New Span, and
that any conduct by Canada that seeks to prevenntgfs from building the New

Span is a violation of those rights, including iarfocular any conduct that seeks to
accelerate the regulatory approvals of the NITC/ORand/or to delay the

regulatory approvals of the New Span, or othervis@iscriminate in favor of the

NITC/DRIC and against the New Span;

(m) As an alternative to the injunction requestadparagraph (f), an injunction

against the State Department and the Secretary tate Sorecluding them from

approving any future NITC/DRIC Application unlessdauntil such application is

able to demonstrate that the NITC/DRIC is necessagn after the New Span is
built;

(n) A declaratory judgment declaring that the Co@stard defendants have acted
contrary to law and arbitrarily and capriciously ireturning DIBC’s application for
a navigational permit under the 1906 Bridge Actttmstruct the New Span; or, in
the alternative, a judgment declaring that the Qo&wuard defendants have
unlawfully or unreasonably withheld their decisioon whether to issue a
navigational permit to allow DIBC to construct thew Span;

(o) An injunction requiring the Coast Guard to issal navigational permit under the
1906 Bridge Act to allow DIBC to construct the N&pan;

(p) An injunction preventing the FHWA form takingyafurther action to approve
the NITC/DRIC, or to construct, prepare for constian, or support construction of
the NITC/DRIC or its related approaches, unless antl the New Span has been
fully approved and unless and until the NITC/DRI@tidgies all regulatory
requirements based on the assumption that the ew Bill be constructed first;

(@) A declaratory judgment that U.S. defendantsticexs in supporting the
construction of the NITC/DRIC, and in preventingiptiffs from exercising their
right to build the New Span, constitute a takinglaiintiffs’ private property rights
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70.

without payment of just compensation, in violatidrthe Taking Clause of the Fifth
Amendment and of international law;

(r) A declaratory judgment declaring that the U.8efendants have violated
plaintiffs’ rights under the Equal Protection Clausnd an injunction precluding
them from taking any further action to promote M@ C/DRIC and to discriminate
against the New Span,;

(s) Any and all other injunctive relief necessapyprevent defendants from taking
any action that infringes upon plaintiffs exclusiwstatutory and contractual
franchise rights under their Special Agreement; and

(t) Any such other and further relief as may be ared proper’®

On March 20, 2014, during the Hearing on Jurisditin this arbitration, Claimant submitted
a Supplemental Waiver and Consent (“Third NAFTA Vé&i)®* in order to address Canada’s
allegations that the Second Waiver was defectivaalee it did not include the termmot
involving the payment of damagesvhich was present in the First NAFTA Waiver. The
Third NAFTA Waiver is worded as follows:

“SUPPLEMENTAL WAIVER AND CONSENT

Pursuant to Articles 1121.1 and 1112.2 of the North Americaned-rTrade
Agreement (“NAFTA”), Detroit International Bridge dnpany and The Canadian
Transit Company each hereby consent to arbitrationaccordance with the
procedures set out in NAFTA, and waive their righinitiate or continue before any
administrative tribunal or court under the law ohya Party, or other dispute
settlement procedures, any proceedings with redpeitte measure of the disputing
Party that is alleged in the Notice of Arbitratiatated January 15, 2013 to be a
breach referred to in Article 1116 or 1117 inclugjrbut not limited to, the decisions
by Canada, the Province of Ontario, and the City\dhdsor to locate the Windsor-
Essex-Parkway so as to bypass the Ambassador Baddesteer traffic to the
planned Canadian NITC/DRIC Bridge, to take traffirteasures with respect to
Huron Church Road to divert traffic away from themBassador Bridge and toward
the Detroit-Windsor Tunnel and the planned NITC/OHRridge, and to block and
delay the Detroit-Windsor Tunnel and the planne@@DRIC Bridge, and to block
and delay the approval and construction of the Asshdor Bridge New Span.
Consistent with NAFTA’s waiver requirements, thly exception from this waiver is
for proceedings for injunctive, declaratory, or ethextraordinary relief, not
involving the payment of damages before an admatigé tribunal or court under
the law of the disputing Party. For the avoidanéeloubt, this waiver does not and

53 Exhibit C-141, pp. 112-116.
84 Exhibit C-171.
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71.

72.

73.

74.

75.

76.

shall not be construed to extend to or include ahya) the claims included in the
action entitledDetroit International Bridge Company et al. v. @aitStates Coast
Guard et ain the United States District Court for the Distrif Columbia (including
all claims contained in the Third Amended Compléied on May 29, 2013), which
seeks only declaratory and injunctive relief, o the claims contained i€TC v.
Attorney General of Canad&ourt File No. CV-12-446428, pending in the Ordar
Superior Court of Justice (Torontd).

PROCEDURAL BACKGROUND

Claimant served Canada with Notices of Intent tdrSitt a Claim to Arbitration under
Section B of Chapter 11 of NAFTA on January 25,28fhd on March 23, 2010.

On April 29, 2011, Claimant submitted to Canadacdidé of Arbitration (“NOA”) under the
UNCITRAL Rules and the NAFTA. Claimant proposedttiize seat of the arbitration be
Washington D.C. and that the proceedings be coeduntthe English language.

By e-mail of October 29, 2012, the disputing parf@intly appointed Mr. Yves Derains as
chairman of the Arbitral Tribunal. The disputingries also informed that Claimant named
The Hon. Michael Chertoff as party-appointed adbdr, and that Respondent named Mr.

Vaughan Lowe Q.C. as party-appointed arbitrator.

By e-mail of November 2, 2012, Canada stated toAfiitral Tribunal that DIBC and CTC
had been engaging in long-standing efforts to dizmglously pursue monetary damages
against Canada in domestic courts with respechéosame measures that are alleged to
constitute a violation of NAFTA Chapter 11. Canatiaed that in doing so, DIBC and CTC
were in continuing material non-compliance with tdeaditions precedent to submission of a
claim to arbitration set out in NAFTA Articles 11@)(b) and (2)(b), which vitiates Canada’s
consent to arbitrate. Canada agreed to participatiee constitution of the Tribunal without

prejudice so that the Tribunal might promptly dedh this jurisdictional objection.

By e-mail of November 8, 2012, the Tribunal infodrtee Parties that a telephone conference
would be held with the disputing parties on Decendf# 2012 to discuss the organization of

these proceedings.

By e-mail of December 6, 2012, the Tribunal sentthe disputing parties a draft of

Procedural Order No. 1 to facilitate the discussiduaring the telephone conference.
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77. By e-mail of December 10, 2012, the disputing earjointly informed the Tribunal that they

agreed,inter alia: (i) to having these proceedings administered Hey Rermanent Court of

Arbitration (“PCA"); (ii) that the arbitration shiabe divided into three phases, i.e. issues of

jurisdiction, merits and damages shall be heardrsegly; (iii) that English shall be the

language of this arbitration; and (iv) to having.M&ia Paula Montans acting as Assistant to

the Presiding Arbitrator as proposed by the Arbitirgbunal.

78.

On December 13, 2012, the Tribunal and the disgusarties held a telephone conference to

discuss the organization of this arbitration. Clamninformed the Tribunal that it would file

an Amended Notice of Arbitration by January 8, 2013

79.

timetable was established as follows:

14. The sequence and timing of the proceeding$ Iséals follows:

On December 20, 2012, the Tribunal issued Procé@nder No. 1, wherein the procedural

No. | Date Party Descriptior
(&) | January 15, 2013 disputing parties  Simultane@womission on
the place of the arbitratic
(b) | By end of JanuaryArbitral Tribunal | Decision on the place of the
201z arbitration
(c) | By end of Januarydisputing parties | The disputing parties are |to
2013 attempt to reach agreement
on terms and propose a draft
of a confidentiality order tc
the Arbitral Tribuna
(d) | February 15, 2013 Respondent Brief statementiosdiction
and admissibility
(e) | February 28,2013 | Claimant Brief answer to Regfent’s
statement on jurisdiction and
admissibility
(H | March 20, 2013 All Meeting in New York City,
NY, for further organization
At 5:00 p.m. of the proceedings

80. By e-mail of January 8, 2013, Claimant informed Tmbunal that Canada consented to a one

week time extension for the filing of the Amendedtide of Arbitration and accordingly
Claimant would file its Amended Notice of Arbitrati by January 15, 2013.
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82.

83.

84.

85.

86.

87.

On January 15, 2013, the disputing parties filedrthespective Submissions on the Place of
the Arbitration. On the same day, Claimant alsasttbd its Amended Notice of Arbitration
(“Amended NOA").

By e-mail of January 28, 2013, the Arbitral Tribunasued Procedural Order No. 2
determining Washington D.C., in the United Stagessthe place of arbitration in this matter.

By e-mail of January 31, 2013, the disputing partequested the Tribunal an extension of
time to submit a joint draft confidentiality ordentil February 8, 2013, which was granted by
the Tribunal.

By e-mail of February 8, 2013, pursuant to Procad@rder No. 1, the disputing parties
jointly submitted a draft Confidentiality Order awldaft Procedural Order No. 3, the latter
reflecting the parties’ agreement with respect tocedural issues not already covered in
Procedural Orders Nos. 1 and 2. The unresolveassbatween the disputing parties were
highlighted therein. In the same e-mail, the disuparties informed the Tribunal of their
agreement that Canada would submit its Statemendupisdiction and Admissibility on
February 22, 2013 and that DIBC would submit itsveser to that statement on March 8,
2013.

By e-mail of February 21, 2013, co-arbitrator Ju@jeertoff sent to the disputing parties a
disclosure statement informing that his law firri’e. Covington & Burling) was advising Eli
Lily & Company on a new matter related to Canadpaentability requirements for
pharmaceutical inventions, in which the Governn@ntanada is an adverse party. Related
to that representation, Eli Lilly has filed a Natiof Intent to Submit a Claim to Arbitration
under NAFTA Chapter 11 with the Government of Canaout no arbitration had been

commenced to date.

By e-mail of February 22, 2013, Canada submittedBrief Statement on Jurisdiction and
Admissibility.

By e-mail of March 6, 2013, Claimant requestedThbunal to approve an extension of time
until March 15, 2013 to file its response to Carnadgrief Statement on Jurisdiction and

Admissibility. The request was granted by the Tinidlu
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89.

90.

91.

92.

By e-mail of March 8, 2013, in reply to Judge Chb#it disclosure statement, Canada
informed that

“[...] From your disclosure statement and from Canadaiseru understanding of
the Eli Lilly matter, your law firm is not actingdeerse to Canada in that NAFTA
Chapter Eleven arbitration (Eli Lilly is representédy a different law firm in respect
of the NOI), nor has arbitration been commencedate. In light of this, and in light
of your confirmation that you will not participaten Covington & Burling’s
engagement in this Eli Lilly matter, Canada hasobgection to your continued role as
arbitrator in this DIBC v. Canada arbitration and iconfident that you will remain
impartial and independent notwithstanding theseldsed facts...]"

By e-mail of March 15, 2013, Claimant submittedRssponse to Canada’s Brief Statement

on Jurisdiction and Admissibility.

By e-mail of March 18, 2013, Canada submitted asubed page 39 of its Brief Statement on

Jurisdiction and Admissibility making minor amendrtgeat footnotes 138 and 139.

On March 20, 2013, a procedural hearing took pladdew York with the Tribunal and the

disputing parties (“Procedural Hearing”).

By e-mail of March 27, 2013, the Tribunal issuedd&dural Orders Nos. 3 and 4, as well as
the Confidentiality Order, which had been discussdéth the disputing parties at the
Procedural Hearing. In Procedural Order No. 4, Tm#unal established the following

procedural timetable:

“1. The Respondent shall file its Memorial on Judgsdn and admissibility by June
15, 2013 with all available documents, Witness etaints and Experts Reports
relied upon, if any and, as the case may be, aesigior production of documents on
jurisdiction and admissibility;

2. The Claimant shall file its Counter-memorial durisdiction by August 23, 2013
with all available documents, Witness StatementsEaperts Reports, if any, relied
upon in rebuttal and, as the case may be, a redoegiroduction of documents on
jurisdiction and admissibility;

3. The Arbitral Tribunal shall convene with the glising parties for a telephone
conference on September 17, 2013 to discuss a Wehddr further written
submissions on jurisdiction and admissibility ahd possibility of having a round of
document production on jurisdiction and admissibpili
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94.

95.

96.

97.

98.

99.

4. The Arbitral Tribunal expects the above timeithnto be respected and requests
for extension will be disfavored.

5. When deciding the further schedule after thete®elper 17, 2013 telephone
conference, the Arbitral Tribunal will provide arte frame for Applications for leave

to file amicus curiae briefs and for the presematof submissions by other NAFTA
parties as contemplated in article 28 and 30 of d@dural Order n°3 issued on

March 27, 2013.

By e-mail of March 28, 2013, Respondent’s Counsabnstted to the Tribunal the

Confidentiality Order duly signed by the disputipgrties in acknowledgement of the
obligation to abide by it.

By e-mail of June 15, 2013, Canada submitted itsnbt&al on Jurisdiction and Admissibility

(“Canada’s Memorial on Jurisdiction”), together lwits Document Production Request #1.

By e-mail of July 9, 2013, Canada submitted a pudirsion of its Memorial on Jurisdiction
with redactions agreed by Canada and DIBC.

By e-mail of August 23, 2013, Claimant submittesi@ounter-Memorial on Jurisdiction and
Admissibility (“DIBC’s Counter-Memorial”), as welas Claimant’s responses to Canada’s

Document Production Request #1 and Claimant’s DecurRroduction Request #1.

On September 17, 2013, a conference call was highdtee disputing parties and the Arbitral
Tribunal, pursuant to paragraph 3 of Procedurak®b. 4.

By e-mail of September 20, 2013, the disputingipantequested the Tribunal that the hearing
on jurisdiction and admissibility be held on theekeof March 17, 2014. As for the location
of the hearing the disputing parties deferred ® gheference of the Tribunal as to whether

Toronto, New York or Washington D.C would be mooawenient and cost effective.

By e-mail of September 27, 2013, the Tribunal igséeocedural Order No. 5 wherein it

decided as follows:

“1. After hearing the disputing parties, the Tribundecides that a document
production phase is not necessary at this poirthefproceedings.

2. The following procedural calendar was agreedthg disputing parties and the
Arbitral Tribunal:
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100.

101.

Date Actions Party/Parties

Reply to DIBC’s Counter-

November 22, Memorial on Jurisdiction Canada

2013 and Admissibility
DIBC'’s Rejoinder to
Canada’s Reply to
January 10, | 58 os Counter- DIBC
2014 . o
Memorial on Jurisdiction
and Admissibility
NAFTA Art. 1128 submissions
January 24, . . .
2014 and/or amicus curiae submission:s

(if any)

Reply to eventual NAFTA Art. 111
submissions and/or amicus curiag DIBC / Canada
submissions

February 14,
2014

March 20 and | Hearing on Jurisdiction and

21,2014 Admissibility Al

3. The Tribunal decides that the Hearing on Juatdn and Admissibility will take
place in Washington D.C. The disputing partiesl yaintly make all necessary
arrangements for the selection and booking of #ering room and break-out rooms,
as well as court reporting. They will timely, aatlthe latest 3 months before the
scheduled hearing, inform the Arbitral Tribunaltbé arrangements made.

By letter of September 26, 2013, further to hisldisure statement of February 21, 2013, co-
arbitrator Judge Michael Chertoff informed the disipg parties that his law firm, Covington
& Burling LLP, had served Canada with a notice dfitaation under UNCITRAL Rules, on
behalf of Eli Lilly & Company. Judge Michael Chdlftstated that he remained screened out
of any involvement on the Eli Lilly matter and conied that he remained impartial and

independent of the disputing parties in respethisfmatter.

By letter of October 2, 2013, in reply to Judge @bi€ letter mentioned above, Canada stated
that the situation disclosed was of sufficient gsathat Canada would like to confirm Judge
Chertoff's willingness to take further steps to wmesthat his duties as arbitrator in this matter
were not compromised by the interests of his lam fn simultaneous adverse representation
against Canada. Canada noted Judge Chertoff'samgsuthat he would not participate in

Covington & Burling’s engagement in the Eli Lillykatration and requested that he takes
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102.

103.

104.

105.

106.

107.

additional steps to establish an ethical scredmsdaw firm by,inter alia, confirming that he
would not discuss the DIBC or Eli Lilly arbitratisrwith other lawyers and support staff at
his law firm.

By letter of October 8, 2013, arbitrator Judge MiehChertoff replied to Canada’s e-mail of
October 2, 2013 confirming that the ethical scresquested by Canada has been in place
since the Eli Lilly matter arose.

By letter of October 10, 2013, further to Judge 1@if€s letter mentioned above, Canada
informed that it had no further questions or conseand appreciated Judge Chertoff's

openness in this regard.

By letter of November 18, 2013, the disputing metjointly requested the Tribunal to

approve a modification to the procedural timetaddeset out in Procedural Order No. 5, as

follows:
Submissio Current Deadlin Proposed Deadlir
Canada’s Repl November 22, 20: December 6, 20:
DIBC’s Rejoinder January 10, 201 January 24, 201
Art. 1128/amicus brie January 24, 201 February 7, 201
Replies to Art|February 14, 201 February 28, 201
1128/amicus brie

By e-mail of November 20, 2013, the Tribunal apgaythe modifications to the procedural
timetable jointly proposed by the disputing paraésve.

By e-mail of December 6, 2013, Canada submittedRéply Memorial on Jurisdiction and
Admissibility (“Canada’s Reply Memorial on Juristian”) with the accompanying witness

statement of Ms. Helena Borges.

By letter of January 23, 2014, the disputing parf@ently requested the Tribunal to approve a
modification to the procedural timetable as setiolRrocedural Order No. 5 and modified by

the approval of the Tribunal on November 20, 2Gk3follows:
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109.

110.

111.

112.

113.

114.

115.

116.

Submissio Current Deadlin Proposed Deadlir

DIBC’s Rejoinde January 24, 201 January 31, 201
Art. 1128/amicus brie [February 7, 201 February 14, 201
Replies to Art|February 28, 201 March 3, 201

1128/amicus brie

By e-mail of January 24, 2014, the Tribunal apptbtiee modifications to the procedural
timetable jointly proposed by the disputing paraésve.

By e-mail of January 31, 2014, Claimant submittesdRejoinder Memorial on Jurisdiction

and Admissibility (“DIBC’s Rejoinder Memorial on dadiction”).

By e-mail of February 12, 2014, the Tribunal infeminthe parties that a pre-hearing

conference call would take place on March 12, 2&t18pm (Paris time).

By e-mails of February 14, 2014, Mexico and Unit8tates made their respective

submissions in accordance with NAFTA Article 1128.

By e-mails of March 3, 2014, Claimant and Canadarstied their respective Replies to the

United States and Mexico Article 1128 Submissions.

By letter of March 6, 2014, the disputing partiemily submitted a timetable for the hearing
on jurisdiction and admissibility scheduled for Mar20-21, 2014. Claimant informed that it

opted not to cross-examine the Respondent’s faoess Ms. Helena Borges.

By e-mail of March 11, 2014, the Tribunal submittedhe disputing parties an agenda with
topics to be discussed at the pre-hearing conferealt scheduled to take place on March 12,
2014.

By e-mail of the same day, the disputing partiésrmed the Tribunal that they had reviewed
the agenda and believed all major issues had sirbadn organized and resolved. They
stated that if the Tribunal was satisfied thatéheas no other issues to discuss, the disputing

parties would be agreeable to cancelling the pestihg conference call.

By e-mail of March 12, 2014, the Arbitral Triburancelled the pre-hearing conference call.
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118.

119.

120.

121.

122.

On March 15, 2014, the Secretariat of the PCA mixt the Chairman of the Arbitral
Tribunal that by e-mail of March 14, 2014 the Ul®partment of State had inquired about
the possibility for representatives of the U.Sattend the Hearing on Jurisdiction on March
20-21, 2014 as a non-disputing NAFTA Party.

By e-mail of March 16, 2014, the Tribunal forwardi@ correspondence mentioned above
from the U.S. Department of State to the dispupagies and invited them to submit their

comments thereon by March 17, 2014.

By e-mail of the same day, Canada informed theuhab that it had no objections to the

attendance at the Hearing on Jurisdiction by repragives of the United States.

By e-mail of March 17, 2014, DIBC informed the Tuital that pursuant to paragraph 14 of
the Confidentiality Order, all hearings should beldhin cameraand therefore it did not
consent to attendance by non-disputing NAFTA Padigthe Hearing on Jurisdiction.

By e-mail of the same day, Canada replied statimggummary, that the Tribunal should
authorize attendance at the Hearing on Jurisdicbipnthe non-disputing Parties on the
grounds of NAFTA Articles 1120(2) and 1128. It sutted that even if UNCITRAL Rule

Article 28(3) could form a basis for the exclusmfithe non-disputing Parties from a hearing,
that rule was modified by NAFTA Article 1128, whigiives the NAFTA Parties the right of
participation on questions of interpretation of tHAFTA. Canada submitted that Claimant
had no legitimate objection to the attendance efUinited States and Mexico, especially in

light of the fact that they both had made writtebraissions in this arbitration.

On March 18, 2014, the Arbitral Tribunal issueddedural Order No. 6, in which it decided

as follows:

“1. The Tribunal first notes that NAFTA Article 11®8ntions that “on written notice
to the disputing parties, a [non-disputing] Partyaynmake submissions to a Tribunal
on a question of interpretation of this Agreemé®AFTA]”. However, such provision
does not mention anything about the physical pigaiton of a non-disputing Party at
hearings.

2. The Tribunal further notes that, pursuant to ggnaph 14 of the Confidentiality

Order dated March 27, 2013, “[a]t the request oktiClaimant and in accordance
with Article 28(3) of the UNCITRAL Arbitration Rslall hearings shall be held in
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124.

125.

126.

127.

camera”. At the time this decision was taken th#odmal and the disputing parties
were aware of the NAFTA Chapter Eleven rules.

3. As a consequence, the Confidentiality Orderldtmlrespected and the attendance
at the Hearing on Jurisdiction by non-disputing NI&EParties is not permitted.

By e-mail of March 19, 2014, the U.S. DepartmentState requested the Tribunal to

reconsider its decision in Procedural Order Non@ # allow the non-disputing Parties to

attend oral hearings in this arbitration. In sumyn#éne U.S. Department of State alleged that
that such decision is (i) inconsistent with the N/ (ii) contrary to the unanimous practice

of other NAFTA tribunals; and (iii) prejudicial tthe treaty rights of the non-disputing

Parties. According to them, depriving non-dispgtiRarties of the ability to attend oral

hearings is to deprive them of an important aspétheir right to make submissions under
NAFTA Article 1128.

By e-mail of March 19, 2014, Claimant objected lte U.S. Department of State’s request
that the Tribunal reconsider its decision in PrarcatOrder No. 6.

By e-mail of March 19, 2014, Mexico informed theibmal of its concerns regarding
Procedural Order No. 6 and requested the Tribumaktonsider its decision. It submitted
that a refusal to allow non-disputing Parties totipgoate in an oral hearing is a systemic

concern that transcends any effective participatioMexico in these proceedings.

On March 20-21, 2014, the Hearing on Jurisdictiomd aAdmissibility (“Hearing on
Jurisdiction”) took place with the presence of tieputing parties and the Arbitral Tribunal at
the ISCID offices in Washington D.C., located al8&1 Street, NW, MSN J2-200.

At the beginning of the Hearing on Jurisdiction March 20, 2014, the Tribunal heard the
disputing Parties’ submissions concerning the nsepwding Parties’ request for
reconsideration of Procedural Order No. 6. Aftelibdgation, the Tribunal informed the
disputing parties that it had decided to maintam decision in Procedural Order No. 6 and,
therefore, not to allow participation of non-dispgt Parties at the Hearing on
Jurisdiction. The Tribunal summarized the reagongs decision and informed the disputing
parties that it would send the decision in writig them following the Hearing on

Jurisdiction.
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129.

130.

131.

132.

On March 25, 2014, the Tribunal issued Proceduma@e©No. 7, in which it decided as

follows:

“a) Articles 14 and 16 of the Confidentiality Ordee enforceable with respect of the
non-disputing NAFTA Parties, as already decided tbg Arbitral Tribunal in
Procedural Order No. 6.

b) The non-disputing NAFTA Parties may requestaeehaccess to the transcripts
of hearings or part of it in order to be able to keawritten or oral submissions on
issues of interpretation of the NAFTA.

By e-mail of March 31, 2014, Claimant notified Cdaand the Arbitral Tribunal of its intent
to designate certain information as confidentiéimation in the transcripts of the Hearing

on Jurisdiction, pursuant to paragraph 3 of thefidentiality Order.

By e-mail of April 8, 2014, Claimant requested atteasion of the twenty-day period to
submit redactions of confidential information irettranscripts of the Hearing on Jurisdiction.
According to Claimant, because the Hearing on digtion was heldn camerapursuant to
paragraph 14 of the Confidentiality Order and Pdoical Order No. 6, and because paragraph
16 of the Confidentiality Order states that traier of the hearings shall be kept
confidential, the entirety of the transcript of theearing is confidential and no redactions
were necessary. Claimant further indicated thainderstood that, pursuant to Procedural
Order No. 7, however, the United States and Megmdd in the future request the Tribunal
to grant access to the transcript. Although Claitr@pposed any such motion by United
States or Canada, in the event that the Tribunalldvgrant such a motion, Claimant
requested an additional twenty (20) days afteraisse of such an order to submit appropriate
redactions under the terms of Confidentiality Ordad Procedural Order No. 7. Claimant
reserved all its rights notwithstanding this requascluding under paragraph 16 of the

Confidentiality Order which states that transcriptshe hearings shall be kept confidential.

By e-mail of April 8, 2014, Canada made referemc€limant’s e-mail above and stated that
it was in the midst of preparing a letter to thébiinal on this and other issues and would

present its views in the near future.

By e-mail of April 10, 2014, the Tribunal clarified the disputing parties that, should the

non-disputing Parties request the Tribunal for asce the transcripts of the Hearing on
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134.

135.

136.

137.

138.

139.

Jurisdiction, the disputing parties would be grdraeeasonable period of time to submit their

comments thereon.

By letter dated April 17, 2014, Canada requestedAtbitral Tribunal to amend paragraphs
14 and 16 of the Confidentiality Order and parafraf of Procedural Order No. 3 so as to
allow the attendance of the non-disputing NAFTAtiearto any future hearings and allow
them unrestricted access to the transcripts ofHbaring on Jurisdiction and any future

transcripts generated in these proceedings.

By e-mail of April 18, 2014, the Tribunal invitedlBC to submit its comments on Canada’s

request above by May 2, 2014.

By e-mails of April 29, 2014, Mexico and the Unit8thtes requested the Tribunal to have
access to the transcripts of the Hearing on Juatisdi, pursuant to Procedural Order No. 7, in

order to be able to make submissions on issueg@firetation of the NAFTA.

By e-mail of April 30, 2014, the Tribunal acknowtgtl receipt of Mexico’s and the United
States’ requests above and determined the follawing

“(i) Claimant is to submit its comments on Mexicarel US’ requests by May 12,
2014. Claimant is also requested to submit its peal redactions to the transcripts
under the terms of the Confidentiality Order withihre same deadline, in case the
tribunal decides to give access to the transcriptéie non-disputing Parties.

(i) Respondent is to submit its comments on Clatressubmission of May 12, 2014
by May 22, 2014.

By e-mail of May 2, 2014, DIBC submitted its objecis to Canada’s request to amend the
Confidentiality Order and Procedural Order No. 3.

By e-mail of May 5, 2014, the Arbitral Tribunal adkwledged receipt of DIBC’s e-mail of
May 2, 2014 and informed the disputing parties thatould render its decision on this issue
shortly.

On May 12, 2014, the Tribunal issued Procedurak®ib. 8, where it decided that:

“[...] Canada’s request to amend paragraphs 14 and 1&efonfidentiality Order
and paragraph 31 of Procedural Order No. 3 lacke®ga@ause under Article 19 of the
Confidentiality Order and is dismisséd
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140. By letter of May 12, 2014, Claimant submitted itgjeztions to Mexico’s and the United
States’ requests to have access to the transaipdsproposed redactions to the transcripts in

the event the Tribunal would nevertheless authdheeequested access.

141. By letter of May 22, 2014, Canada submitted its c@nts to Claimant's submission

mentioned above.

142. On June 5, 2014, the Arbitral Tribunal issued Pdocal Order No. 9, where it determined the

following:

“(a) the non-disputing NAFTA Parties shall have ascé the transcripts of the
Hearing on Jurisdiction of March 20-21, 2014, incacdance with Procedural Order
No. 7. However, before allowing access to the apss to Mexico and the United
States, the Tribunal shall first decide whetherythball have access to the transcripts
in their entirety or only to parts thereof, so aspreserve the confidentiality required
by the Confidentiality Order;

(b) in order to be able to decide which parts af thanscripts shall be redacted, if
any, Claimant is to complete the enclosed tablenéxn to this Order), by no later
than June 12, 2014, justifying its proposed reidast in accordance with the
definition of “confidential information” in the Cdidentiality Order;

(c) Canada shall submit its comments to Claimapttgposed redactions by June 19,
20147

143. By letter of June 12, 2014, Claimant submitted tivatight of the Tribunal’s clarification in
Procedural Order No. 9 about the proper scope ohfadential information’ as that term is
defined in the Confidentiality Order of March 2Q13, Claimant withdraws its previously

proposed redactions and proposes no new redactions

144. By e-mail of June 13, 2014, the Tribunal acknowkstigreceipt of Claimant’s letter

mentioned above and determined the following:

“[...] the Tribunal grants the United States’ and Mexia@gquests to have access to
the Transcripts of the Hearing on Jurisdiction o&ildh 20-21, 2014 in their entirety
in order to be able to make submissions on issuesnterpretation of the
NAFTA[...].

The non-disputing Parties are invited to make theispective submissions under
NAFTA Art. 1128, if any, by no later than June 2@14. The disputing parties shall

submit their comments thereon, if any, by July2l84. Please note that such time
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145.

VI.

146.

147.

limits are the same as those agreed by the dispygarties under Procedural Order
No. 5 with respect to NAFTA Art. 1128 submissions.

On June 27, 2014, the United States and Mexicanméd the Tribunal that they did not
intend to make any submission under NAFTA Articl®8 at that stage.

SUMMARY OF THE PARTIES’ POSITIONS AND RELIEF SOUGHT

A. RESPONDENTS POSITION

(1) Preliminary Statement

According to Canada, at its core, this disputelmanescribed in a single sentence: DIBC, the
owner of the Ambassador Bridge, wants to prevenew toll bridge from being built in
Windsor-Detroit, while the governments of Canadatafio, Michigan and the United States
support its construction. Under the layers of imiated events and baseless allegations
levelled against Canada in this NAFTA arbitratiamdan domestic court proceedings lies
DIBC'’s singular goal of stopping — or delaying fas long as possible — the cooperative
efforts of Canadian and American public officiatelabusiness leaders to promote long-term
economic prosperity and security for the citizeidooth countries by building the DRIC

Bridge, customs plazas and highway connections.

As a means of achieving this goal, DIBC not onliiated this NAFTA arbitration against
Canada but also initiated three different sets arheistic proceedings against Canada with
respect to the same measures before the UniteelsSTaiurt for the District of Columbia and
the Ontario Superior Court of Justice, as wellra®lving the payment of damages. This is
impermissible under NAFTA Article 1121 and rend€anada’s consent to arbitration under
Article 1122(1) without effect. While several of BT’'s NAFTA claims would fail anyway
because they are untimely (NAFTA Articles 1116 44d7) or otherwise fall outside of this
Tribunal’s jurisdiction, DIBC's failure to comply thh NAFTA Article 1121 fully deprives
this Tribunal of jurisdiction to determine any ofBC’'s NAFTA claims, as summarized

below®®

65 Canada’s Memorial on Jurisdiction, 3.
66 Canada’s Memorial on Jurisdiction, | 4.
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149.

150.

151.

(2) International legal principles for establishing theTribunal’s jurisdiction

(1 Claimant bears the burden of proof to show thatas met the jurisdictional

requirements of the NAFTA

According to Canada, its consent to arbitrate utNi®FTA Chapter Eleven is contingent on
certain requirements being met, including that@l@mant and its enterprise waive their right
to pursue and actually refrain from domestic prdoegs for damages with respect to the
measure(s) alleged to breach the NAFTA (Article)12nd that the NAFTA claim must be
timely (Article 1116(2) and 1117(2)). Failure tongply with these requirements means there

is no agreement to arbitrate and, thus, no jurisdidor the Tribunaf’

Contrary to DIBC’s argument, Canada submits thatirarestor bringing a claim under
NAFTA Chapter Eleven bears the burden of provingt tit has satisfied the conditions
necessary to commence arbitration and that thertaibbhas jurisdiction over the dispute. This
position has been constantly upheld by NAFTA trigdgnincluding in theApotex v. United

Statescase MethanexBayview andGrand River*®
(i) Jurisdiction is determined on the date that thadeatf Arbitration is filed

According to Canada, under NAFTA Chapter Eleven jinesdiction of a tribunal is
determined on the date the claim is submitted bdration; and in this case the relevant date
is April 29, 2011. Thus, NAFTA Article 1121 stiptés that a claim may be submitted to
arbitration ‘only if’ an investor and its enterprise filed a valid waiand comply with that
waiver as of the date the notice of arbitrationsigomitted. This general rule has been

confirmed by NAFTA and other international countsiaribunals®’

Canada concludes that DIBC cannot create juristficéfter it has submitted its NAFTA
claim to arbitration without the express consentahada, which Canada has not and will not
give® Therefore, the Tribunal cannot have jurisdictmrer a claim that was not validly

submitted to arbitration in the first place, evethe claim was subsequently amended. In any

57 canada’s Reply Memorial on Jurisdiction,  49.
%8 Ccanada’s Reply Memorial on Jurisdiction,  51.
59 canada’s Reply Memorial on Jurisdiction,  54-Gée also RLA-4; RLA-6; RLA-40 to RLA-42.
® Canada’s Reply Memorial on Jurisdiction, § 57.
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event, an amended claim could only be valid to é¢xéent that it is not @&mended or
supplemented in such a manner that the amendedigpleanented claim of defense falls
outside the jurisdiction of the arbitral triburfapursuant to UNCITRAL Rule Article 22

(3) The Tribunal has no jurisdiction because DIBC has diled to comply with
NAFTA Article 1121

() Consent to arbitration by a NAFTA Party is condigd on compliance with the

waiver requirement in Article 1121

152. Canada submits that NAFTA Article 1121, entitléciohditions Precedent to Submission of a
Claim to Arbitration? is a prerequisite to the formation of a valid egment to arbitrate
between the disputing investor and the NAFTA Pamtolved/? Article 1121(1) and (2)

provides the following:

1. A disputing investor may submit a claim under Aetit116 to arbitration only if:

(a) the investor consents to arbitration in accordamgth the procedures set out in
this Agreement; and

(b) the investor and, where the claim is for loss omdge to an interest in an
enterprise of another Party that is a juridical gen that the investor owns or
controls directly or indirectly, the enterprise, iwa their right to initiate or
continue before any administrative tribunal or counder the law of any Party,
or other dispute settlement procedures, any prdiogs with respect to the
measure of the disputing Party that is alleged &éabreach referred to in
Article 1116, except for proceedings for injunctiveeclaratory or other
extraordinary relief, not involving the payment ofmages, before an
administrative tribunal or court under the law btetdisputing Party.

2. A disputing investor may submit a claim under Aetit117 to arbitration only if
both the investor and the enterprise:

(a) consent to arbitration in accordance with the prdgees set out in this
Agreement, and

! canada’s Reply Memorial on Jurisdiction,  58.
2 Canada’s Memorial on Jurisdiction, q 82.
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(b) waive their right to initiate or continue before yamadministrative tribunal or
court under the law of any Party, or other dispgtdtlement procedures, any
proceedings with respect to the measure of theutlisp Party that is alleged to
be a breach referred to in Article 1117, except pooceedings for injunctive,
declaratory or other extraordinary relief, not invong the payment of damages,
before an administrative tribunal or court undeetlaw of the disputing Party.

NAFTA Article 1121(3) provides that theebnsent and waiver required by this Article shall
be in writing, shall be delivered to the disputidgrty and shall be included in the submission
of a claim to arbitratior’ For cases submitted under the UNCITRAL Rules,AYA Article
1137(1)(c) stipulates that a claim is submittecioitration when the notice of arbitration is
received by the disputing Party. The tribunaMiaste Managementrioted that the waiver
delivered with the notice of arbitratioomtist be clear, explicit and categoritand legally

effective’®

The responsibility to comply with a waiver lies withe Claimant, which has an affirmative
obligation to discontinue its domestic proceedimgth respect to the measures alleged to
breach the NAFTA. As the tribunal bommerce Grougtated, fogic tells us that it is up to
the Claimants to make the waiver of their legahtgyeffective, not Respondefit Unless
DIBC has actually done what is required by Artid&21, including having terminated
domestic proceedings with respect to measureseallég breach NAFTA, it is the NAFTA
arbitration that must be terminated for lack ofigdiction/®> Contrary to the submission of
DIBC that the issue of compliance with Article 11i21a matter for the Respondent to pursue
in domestic courts, Canada submits that it is fier Arbitral Tribunal to determine whether

there is compliance with Article 1121 and whettévais jurisdictior®

Canada concludes that a claimant’s failure todifgoper waiver with its notice of arbitration,
or its failure to otherwise act consistently withat waiver, means there is no consent to

arbitrate and that the tribunal has no jurisdicfibn

73 Canada’s Memorial on Jurisdiction,  83; ExhibiitAR4.

4 canada’s Reply Memorial on Jurisdiction, { 65.

S Canada’s Reply Memorial on Jurisdiction,  67.

6 Transcripts of the Hearing on Jurisdiction, Dap162, Lines 9-13.
" Canada’s Memorial on Jurisdiction, { 84.
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(i) The ordinary meaning of NAFTA Article 1121, readiig context and in light of
the object and purpose of the NAFTA

Article 31(2) of the Vienna Convention on the LawToeaties (the “VCLT”) sets out the
general rule of treaty interpretation in internatiblaw: “A treaty shall be interpreted in good
faith with the ordinary meaning to be given to teems of the treaty in their context and in
light of its object and purpose®

As applied to this NAFTA arbitration, DIBC and CM&re required to file a valid waiver on
April 29, 2011 and, as of that date, discontinug existing domestic proceedings and refrain
from initiating new proceedings against Canada am&dlian, U.S. or Mexican courta/ith
respect td any of the ‘measuresalleged to be in violation of NAFTA Chapter EleuveThe
only exception to this is to allow DIBC and CTC deek injunctive, declaratory or other
extraordinary relief in Canada — not in the U.SMaxico — and only if those proceedings are

“not involving the payment of damages

Canada points out that the NAFTA tribunaWaste Managementdiscussed the ternwfith

respect to the measurm the context of Article 1121, stating that:

“[f] or the purposes of considering the waiver valid mh®at waiver is a condition

precedent to arbitration, it is not imperative todw the merits of the question
submitted to arbitration, but to have proof thae thctions brought before domestic
courts or tribunals directly affect the arbitratiom that their object consists of
measures also alleged in the present arbitral pedtegs to be breaches of the
NAFTA "

Canada concludes that a domestic proceedwith “respect td a measure that is alleged to
breach the NAFTA is thus one that is fegards to or with reference "téhat measure in a
way that might directly affect the NAFTA arbitration. This could mean, for exaepa

domestic proceeding that requires for its disposithe making of determinations of facts or

8 Canada’s Memorial on Jurisdiction, 1 86.
® Canada’s Memorial on Jurisdiction, T ®¥aste Management§27, Exhibit RLA-4.
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determinations of legal rights, or that might awaampensation it regards to or with

reference tba measure that is alleged to breach the NAETA.

The only exception to the rule that domestic prdoegs be discontinued with respect to the
measures alleged to breach NAFTA is the right & ¢dhaimant to initiate or continue a
domestic proceedings within the respondent NAFTAtyPa territory as long as that

proceeding is foritjunctive, declaratory or other extraordinary refi but “not involving the

payment of damage&!

Canada rejects DIBC’s narrow interpretation of therds proceedings “with respect to”,
which would require a waiver of claims only if tb&act measure is specifically challenged
and identified as the specific basis of its clamthe domestic proceedings. Canada counters
that DIBC’s interpretation is incorrect because thdinary meaning of the words “with
respect to” is “as regards; with reference to”, fidentical” or “same as”. Article 1121 is
focused on the underlying actions of the responBarty at issue, not the cause of action, and

not on the claims to which such measure may gse®i

Moreover, Canada argues that the terms of Artid2Z11must be interpreted in their context
and in light of the object and purpose of the NAET&anada points to théonsolidated
Lumber case, where the tribunal stated that “the draftéréhe NAFTA sought to avoid
concurrent and parallel proceedings” and pointegtifipally to Article 1121 as proof that
overlapping proceedings “are to be avoid&tCanada submits that other NAFTA tribunals

have taken the same viéiv.

Canada also rejects DIBC’s argument that Artid211would allow it to seek damages in the
domestic courts of the respondent NAFTA Party ag las the damages sought are “in the

alternative” to other equitable relief or as lorggythe damages are not being sought for the

80 canada’s Memorial on Jurisdiction, § 95.
81 Canada’s Memorial on Jurisdiction, q 96.
82 Canada’s Reply Memorial on Jurisdiction, { 74-75.

83 Canada’s Memorial on Jurisdiction,  1@&nsolidated Lumbebecision on Preliminary Question, June 6, 200823
242, RLA-12.

84 Canada’s Memorial on Jurisdiction, 1 106; RLA-4 &LA-5.
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“same” measures alleged to breach NAFTA. AccordimgCanada, DIBC's interpretation

does not find any support in the plain languagartitle 1121%°
(i)  DIBC’s waivers contravene Article 1121

Canada submits that a waiver filed pursuant to NARTFticle 1121 must be consistent with
the requirements set out in that provision. Becgussdiction is determined on the date
DIBC submitted its claim to arbitration, it is DIBCFirst NAFTA Waiver that is decisive in

this case. Canada argues that even if the Sec&id N waiver were considered, it also is

inconsistent with the requirements of Article 1121.

Canada argues that DIBC’s First NAFTA Waiver isansistent with Article 1121 for two
reasons. First, while NAFTA Article 1121 requiresvaiver in respect of “any proceedings”,
DIBC expressly carved-out the Washington Litigatiomaking the waiver inapplicable to
those domestic proceedings. Second, according nad2a the measures that DIBC includes
in its First NAFTA Waiver are narrower than the ma@s alleged to breach the NAFTA in
its First NAFTA NOA; and accordingly the First waivonly waives DIBC's right to pursue
certain specified measures in domestic proceediangd, thereby purports to preserve the
possibility of DIBC pursuing other claims that magnetheless be claims “with respect to”

measures at issue in the NAFTA arbitratibn.

Canada submits that DIBC’s Second Waiver which eqamied its Amended NAFTA NOA
aggravates the above defects, for the followingdhreasons: (i) DIBC carved out the
Washington Litigation again, but in addition alsed-out the CTC Litigation; (i) DIBC's
Second Waiver failed to include the following pleasom Article 1121(1)(b) and 2(b):
“before an administrative tribunal or court undee taw of the Disputing Party”, giving itself
the right to pursue “injunctive, declaratory or @tlextraordinary relief” against Canada in the
United States; and (iii) DIBC only made the waiepplicable to certain measures at issue in
the NAFTA arbitratiorf’

8 canada’s Reply Memorial on Jurisdiction,  86.
86 canada’s Reply Memorial on Jurisdiction, 11 99:103
87 Canada’s Reply Memorial on Jurisdiction, 1 103-10
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Finally, Canada alleges that DIBC’s Third Waivertroduced at the Hearing on Jurisdiction
as Exhibit C-171, is a clear acknowledgement that previous waivers were defective,
because the Third Waiver tried to correct the dafecaspects of the First and Second
waivers. In any case, Canada argues that such weaverelevant because it was not
submitted at the time of the NGA.

(iv)  DIBC’s continuation of the Washington LitigationghaApril 29, 2011 contravenes
NAFTA Article 1121 and deprives the Tribunal ofigdiction

Canada argues that DIBC’s continuation of the Wagtbin Litigation against Canada after it
commenced NAFTA arbitration contravenes Article 1X&cause it was (and continues to
be) both (i) a proceeding with respect to the messsit alleges breach the NAFTA (i.e. DRIC
EA and the Nine Point PI&%), and (ii) is a proceeding for damag@s.

Canada argues that the gravamen of the First NARKAA and DIBC’s Original and
Amended Complaint in the Washington Litigation vilas same: Canada’s decision to locate
the DRIC Bridge, corresponding Parkway, and custplaga in proximity to the Ambassador
Bridge. The measure which approved the locatiom®DRIC Bridge and the Parkway is the
same: the DRIC EA!

DIBC'’s First NAFTA NOA was focused primarily on ti#RIC EA, alleging that: Canada’s
focus in developing the Central Corridor crossimjrastructure was to develop a publicly
owned bridge to take traffic from the Ambassadord@®, drive down the value of the
Ambassador Bridge, and facilitate a future acquosit of the Ambassador Bridge by
Canada.” In DIBC’s Original and First Amended Complainttime Washington Litigation it
also alleged that Canadaréated a new opportunity to attempt to force ttamdfer of the
Ambassador Bridge to ownership and control by Candhis time by proposing to build a
new bridge (the “DRIC bridge”) between Detroit amdindsor, designed to take nearly all

the traffic revenue from the Ambassador Bridtfe

88 Transcripts of the Hearing on Jurisdiction, Dap190, lines 9-12; p. 94, lines 17-22.
89 Transcripts of the Hearing on Jurisdiction, Dap1109, lines 1-9.

90 canada’s Reply Memorial on Jurisdiction, { 110.

91 DRIC EA Report, Exhibit R-47; CEAA Screening Repd@xhibit C-92.

92 Canada’s Reply Memorial on Jurisdiction,  113.
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Canada argues that the timing of DIBC’s NAFTA awdiibn and Washington Litigation is
also telling. The DRIC EA was approved by Ontanml £anada in August and December
2009, respectively, after which CTC initiated aiqual review of the DRIC EA in the Federal
Court of Canada on December 31, 2009. DIBC and @i launched the Washington
Complaint against Canada on March 22, 2010, aerd fl notice of intent under the NAFTA
on March 23, 2010. According to Canada, the DRIC &as the impetus for all three

lawsuits>®

Canada rejects DIBC’s argument that overlappinggaliions in the Washington proceedings
should be construed as “context” and would only there to corroborate Canada’s
discriminatory intent in the Washington LitigatioAccording to Canada, the Original
Complaint and First Amended Complaint show that #flegations made and the relief
requested by DIBC for Canada’s decision on thetionaof the DRIC Bridge and Parkway
overlap with the measures alleged to breach the ™MAFAs example, Canada cites the

following:

First NAFTA NOA Washington ComplaintL Amended
Complaint

Allegations with respect to the DRIC EA

“The location selected for the DRIC[T]o ensure that the DRIC Bridg
Bridge, in the areas known as the Centrslicceeds at the expense of
Corridor, was intentionally chosen t&mbassador Bridge, Canada and FHWA
divert traffic away from the Ambassadohave manipulated regulatory and other
Bridge. The planned DRIC Bridge willprocesses to speed the construction off the
have a direct connection to Highway RIC Bridge, delay or prevent the
like the connection Canada promised babnstruction of the Ambassador Bridge
never built for the Ambassador BridgeNew Span, and impede the flow of traffic
The new connection from Highway 4010 the Ambassador Bridge. By the DRIC
to the DRIC Bridge, known as thd’roponent’s own estimate, the objectjve
Windsor-Essex Parkway, is designed| tf the DRIC Bridge is to divert from up to
divert as much as 75% of th@5% of the Ambassador Bridge's truck
Ambassador Bridge’'s commercial truckaffic and up to 39% of its passenger
traffic, in order to ensure that the DR|@raffic.”®
Bridge succeeds at the Ambassador
Bridge’s expense®*

93 Ccanada’s Reply Memorial on Jurisdiction, { 114.
9 First NAFTA NOA, 1 38.
9 Washington Complaint, 1 86, Exhibit R-17; See &lgshington First Amended Complaint, § 7, Exhibit®
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Relief Requested

“As a result of the measures taken by tfBased on these allegatidhs DIBC
Government of Canada described abovegspectfully request[s] judgment against
the Claimant respectfully requests [danada] for the following relief:

award...Di_recting Canada to p DA declaratory judgmerit
damages_ln an amount to be prove ainst...Canada under 28 USC 2201-
the hearing _by which thg Claim 02 that the construction and operation
Erseggnélyé_lﬁstlr’g?tes to be in excess & the planned DRIC Bridge across the

- biffion. Detroit River would violate th
obligations of Canada and the United
States to DIBC and CTC;...

(8) An injunction agains
Canada...prohibiting...[it]from takin
any steps to construct, prepare for
construction of, or arrange for
construction of the planned DRIC Bridge
or any other bridge across the Detroit
River between Canada and the United
States;

(9) Damages against Canada in an amount
to be determined at triaf®

Moreover, Canada argues that both the First NAFT@ANand the Washington Litigation
were initiated “with respect to” the Nine Point RlalThe moment DIBC alleged in the
Washington Litigation that Canada unlawfully rengégen the alleged USD 300 million
promise in the Nine Point Plan/LGWEM Strategy, #hgsoceedings became proceedings
“with respect to” the measures alleged by DIBCtanFirst NAFTA NOA to violate NAFTA.
Canada rejects DIBC’s argument that its allegatiagainst the Nine Point Plan in the
Washington Litigation are merely “facts” that prdgi“background and context”. Allegations

of discriminatory behavior are not facts or backm, *

Canada rejects DIBC’s argument that the NAFTA aabidn is about Canada’s measures in

Canada and the Washington Litigation about Cananegasures in the United States. The

% First NAFTA NOA, 1 52.

97 Washington Complaint, 1 147, 156, 160, 164, 168, Exhibit R-17; Washington First Amended Compuiaflf 212,
220, 231, 235, 245, Exhibit R-18.

%8 Washington Complaint, 11 45-47, Exhibit R-17; Wagton First Amended Complaint, 11 67-68, Exhibit®
% Canada’s Reply Memorial on Jurisdiction,  117.
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Washington Litigation is clearly about Canada’s swas in Canada, in particular, about
Canada’s involvement in the DRIC EA process and\ime Point Plart®

Canada also rejects DIBC’s allegation that, whihés tNAFTA arbitration challenges
Canada’s regulatory and legislative actions, theshagton Litigation is addressed solely to
commercial conduct by Canada as a prospective ovaoaistructor, and operator of the
DRIC. Canada counters that the DRIC EA was a psuaesler Canadian legislation, and is,
therefore, a regulatory and legislative actioms I€anada’s exclusive sovereign prerogative to

decide where and under what conditions a bridgkeb&itonstructed on Canadian s6il.

Finally, Canada rejects DIBC’'s argument that thiegations made in the Washington
Litigation are permissible under NAFTA Article 11B&cause DIBC is not seeking monetary
damages. Article 1121(1)(b) and (2)(b) containsinaitéd exception for injunctive and
declaratory proceedings brought against Camadzanada as long as those proceedings are
“not involving the payment of damages”. The WaslongLitigation is not a proceeding in
Canada but is in front of the DDC in the Unitedt&a The limited exception in NAFTA
Article 1121 does not apply, so the issue of whrethe Washington Litigation is involving
the payment of damages is immaterial. In any déeesuggestion that DIBC and CTC are
not seeking the payment of damages in the Washingtayation is false. The Washington
Complaint and First Amended Complaint in the Wagton Litigation explicitly sought

damages against Canada.

DIBC wrongly assumes that the NAFTA and internagidaw allow it to create jurisdiction at
any time after commencing arbitration and it igrsotke consequences of in the failure to
comply with Article 1121 at the outset of the ardion. Canada considers that this Tribunal
need not look further than the First NAFTA NOA at@ Washington Original Complaint
and First Amended Complaitf?

Canada argues that even if the Tribunal were tk iom the Amended NAFTA NOA filed on
January 15, 2013, it would find that the amendathtlis itself outside the jurisdiction of the

100 Transcripts of the Hearing on Jurisdiction, Day1109, lines 16-25.
101 Transcripts of the Hearing on Jurisdiction, Dayp1110, lines 10-17.
102 canada’s Memorial on Jurisdiction, 1 147-149.
103 canada’s Reply Memorial on Jurisdiction, 1 119.
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Tribunal because DIBC was continuing the Washindtibigation against Canada as of that
date!® The “operative complaint” in the Washington Litiige at the time DIBC amended
the submission of its claim to arbitrate was thesWagton Second Amended Complaint.
Canada alleges that DIBC’s allegations in the Séocdmended Complaint also renders the
Washington Litigation a proceeding “with respect tbe measures alleged to breach the
NAFTA. 1%

Finally, Canada points out that on May 29, 2013 Oi@Bmended its claims against Canada in
the Washington Litigation for a third time. DIBCsasnes that its Third Amended Complaint
is the “operative complaint” for the purposes oftedmining whether the Washington
Litigation is a proceeding “with respect to” meassialleged to breach the NAFTA under
Article 1121. The Third Amended Complaint is no¢ tloperative complaint” as DIBC was
required to comply with Article 1121 as of April 28011. Nevertheless, the Third Amended
Complaint does not rectify DIBC’s previous non-cdimpce with Article 1121 but only
demonstrates DIBC’s continued willingness to floobnditions precedent under that

provision:%

(v) CTC’s Initiation and Continuation of theTC v. Canadd.itigation Contravenes
NAFTA Article 1121

Canada argues that DIBC contravened Article 112é&nwhinitiated and continued the CTC
Litigation for the following two reasons: (i) thelC Litigation is a proceeding with respect to
the measures alleged to breach the NAFTA, as Ksseeimpugn the Nine Point Plan, the
DRIC EA, the IBTA and the delay purportedly causeéth respect to the New Span EA; and
(ii) it is also a proceeding involving the paymefilamages?’

Canada rejects DIBC’s argument that DIBC is allowedinitiate and continue the CTC
Litigation under Article 1121 because its damagesrtin that proceeding is not for the

“same” measures at issue in the NAFTA arbitratiddBC’s allegation that the actual

104 canada’s Reply Memorial on Jurisdiction, 1 120.
105 canada’s Reply Memorial on Jurisdiction, 1 121.
108 canada’s Reply Memorial on Jurisdiction, 1 129.
107 canada’s Reply Memorial on Jurisdiction, T 135.
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construction of the DRIC Bridge is a “measure” saaand distinct from the measures at
issue in the NAFTA arbitration in untenable. Fostance, the approved location of the DRIC
Bridge through the DRIC EA is not a measure thadeparate and distinct from the actual
construction of the DRIC Bridge for the purpose#\dfcle 1121. Both of DIBC'’s allegations
have their roots in the same underlying complaihit a new international crossing in
proximity to the Ambassador Bridge violates DIB@gclusive franchise rights and the
NAFTA. DIBC acknowledges in the CTC Litigation th@anada, through the DRIC EA,
“unlawfully commenced construction of a new, goventrowned international crossing to
be built less than two miles from the Ambassadaiger’*°®

Moreover, Canada argues that DIBC seeks in exdessS$ 3.5 billion in damages against
Canada in this arbitration and it is difficult tmagine how this quantum would not overlap
with DIBC'’s claim for expropriation in the CTC Liation*%°

(vi) DIBC refuses to confirm what Windsor measures dleged to breach the
NAFTA

According to Canada, in its NAFTA claim DIBC alleg¢hat the City of Windsor took
measures to discriminate against DIBC, violatingi@hnt's exclusive franchise rights to
operate a bridge between Detroit and Windsor, dsml\aolating Claimant’s franchise rights
by precluding the construction of the New Spanthi Windsor Litigation, CTC alleges that
the City of Windsor €ngaged in unlawful and deliberate conduct forghepose of delaying,
obstructing, hindering and preventing CTC from egigg in its commercial activities to
effectively operate and improve the Ambassadorg@rittossing *°

More specifically, in the Windsor Litigation, thellowing City of Windsor actions were
alleged to be unlawful and to have caused CTC damafi)) the Schwartz Report and
Greenlink proposal; (ii)) Purchase of property ie tARIC Bridge area; (iii) City Council
Resolutions and submissions in the public consattgtrocess opposing the construction of

the New Span; (iv) planning studies relating to @de Sandwich Towne; (v) installation of

108 canada’s Reply Memorial on Jurisdiction,  138e I C Litigation Statement of Claim, 199, Exhibit2R; CTC
Litigation Amended Statement of Claim, { 105, Exth@119.

109 canada’s Reply Memorial on Jurisdiction, 1 139.
119 canada’s Reply Memorial on Jurisdiction, 1 1423-14
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traffic lights and unlimited driveway connectioriereg Huron Church Road; and (vi) By-laws

and City Council resolutions to prevent the denmiitof houses in Old Sandwich Towhe.

Canada argues that in its Counter-Memorial in #uigitration, DIBC simply refused to
identify which City of Windsor measures “discrimiaa against DIBC” and “preclude the
construction of the New Span”. However, if any lsbde measures include those at issue in
the Windsor Litigation, then DIBC has failed to rhé®e conditions precedent to arbitration
under Article 112212

(4) DIBC’s Highway 401 Road Access Claims and IBTA Clan are Time Barred
under NAFTA Articles 1116(2) and 1117(2)

(i) Articles 116(2) and 1117(2) set a rigid three-y@ae limit for submission of a claim
to arbitration
Canada submits that if the Tribunal decides th@&@®has complied with Article 1121, it
nonetheless lacks jurisdictioationae temporiover DIBC’s Highway 401 and IBTA claims
because of the three-year time limitation set nutriicles 1116(2) and 1117(3)®

Canada alleges that NAFTA Chapter Eleven setsia tilge limitation within which claims
must be submitted to arbitration. NAFTA Articles16]2) and 1117(2) are clear: DIBC had
three years ffom the dateon which [DIBC and CTCfirst acquired, or should havest
acquired” (emphasis added by Canada) knowledgkeoflleged breach and knowledge that
DIBC and/or CTC incurred loss or damage to subisitiaim to NAFTA arbitratiorf™*

Canada points to DIBC'’s allegation that it suffedaimage as a result of Canada’s actions
undertaken prior to filing its NAFTA claim, inclualj diminished toll revenues (including
future losses) and damage to its exclusive fraechghts. In light of this allegation, Canada
argues that the Tribunal has to determine the alatehich DIBC/CTC first acquired actual
or constructive knowledge of the alleged breach dawhage. Since DIBC’s First NAFTA

111 canada’s Reply Memorial on Jurisdiction, 1 143.
112 canada’s Reply Memorial on Jurisdiction, 1 148.
113 canada’s Reply Memorial on Jurisdiction, 1 149.
114 canada’s Reply Memorial on Jurisdiction, § 181.
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NOA was filed on April 29, 2011, if the “first acgiad” date show to be before April 29,
2008, then the claims are time barred and outkield tibunal’s jurisdictiort*®

Moreover, Canada argues that the NAFTA Partiesa sgecific time limit of three years in
which to file a claim under Chapter Eleven regassllef whether the impugned conduct is
continuing or not. The countdown starts from theedhe investor/enterpriséirst acquired,

or should have acquired, knowledge of the allege@dii and that some cognizable loss has

been incurred. It does not matter if the measucersinuing™*°

NAFTA Tribunals have also consistently noted thatarete knowledge of the actual amount
of loss or damage is not a pre-requisite to thaingof the limitation period under 1116(2)
and 1117(2). For instance, the tribunaMondev v. United Stategated that “[aklaimant
may know that it suffered loss or damage evenefektent of quantification of the loss or
damage is still uncleat*'’ Canada also cites ti@rand River Enterprises Six Nations Ltd. v.

United Statesase, which endorsed tMondevtribunal's conclusiont!®

Canada alleges that all three NAFTA Parties hawtorsed theGrand River tribunal’s
interpretation of NAFTA’s limitations provisions. rider Article 31(3)(a) of the Vienna
Convention on the Law of Treaties, the consistesitipn of the United States, Mexico and
Canada on this issue constitutessabdsequent agreement between the parties regatidaeng
interpretation of the treatywhich “shall be taken into accounwhen interpreting the
NAFTA. '

Canada argues that the Tribunal should not relyherJPS v. Canadacase in support of
DIBC's ‘continuing breach’ theory. This is becauke UPS tribunal’s interpretation gives the

word “first” no meaning and run afoul of the pripla of interpretation oéffet utileand is a

115 canada’s Memorial on Jurisdiction,  182.
116 canada’s Memorial on Jurisdiction, ] 185.

117 Canada’s Memorial on Jurisdiction,  194; $Standev International Ltd. v. USCSID Case No. ARB(AF)/99/2) Award,
October 11, 2001, T 87, Exhibit RLA-20.

118 Canada’s Memorial on Jurisdiction, 11 96-198; Geend River Enterprises Six Nations Ltd. v. Unifdtes Jurisdiction
Decision, Y 77-78, Exhibit RLA-15.

119 canada’s Memorial on Jurisdiction, q 199.
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departure from the approach of thondev and Grand Rivertribunals, as well as the
concordant view of the three NAFTA PartiéS.

Finally, Canada submits that the text of NAFTA Ales 1116(2) and 1117(2) makes no
allowance for the limitations period to be tolleg bngoing litigation with respect to the
impugned measure. As a consequence, none of th@ngnttigation referenced by DIBC

could toll the limitation period®

(i) DIBC failed to submit timely claims regarding théghiway 401 Measures, as DIBC
first acquired knowledge of the alleged breachlasd before May 1, 2008

As mentioned above, Canada argues that if DIBA &cgjuired knowledge of the alleged
breaches and damages before April 29, 2008, th&tCBIclaims would be time barred and

outside this Tribunal’s jurisdictiotf?
DIBC's claims regarding road access to Highway d6dompasses the following:

a. DIBC alleges that Canada reneged on a “promisgh@&2003_Windsor Gateway

Action Plan/Nine Point Plan to spend USD 300 millio construct a direct highway

connection between Highway 401 and the Ambassaddg&®
b. DIBC alleges that Canada manipulated the Highwaly éfhnection component of
the DRIC EA (the “Parkway”) to go to the new DRICidje but not to the

Ambassador Bridge; and

c. DIBC alleges that Windsor installed “seventeen weseary traffic lights” and
granted “unlimited curb cuts and driveways conmettion Huron Church Road in
order to steer traffic to the Windsor-Detroit Tuhard the DRIC Bridge.

For the Highway 401 claims, Canada sustains tleatdtevant dates are March 11, 2004 and

November 15, 2005, i.e. dates on which Canada {egtieon its alleged “promise” to build a
direct highway link between the Ambassador Bridge Highway 401-*

- The Windsor Gateway Action Plan/Nine Point Plan Waplaced on March 11, 2004

120 canada’s Memorial on Jurisdiction, § 211.
12! canada’s Reply Memorial on Jurisdiction, 11168:170
122 canada’s Memorial on Jurisdiction,  182.
123 Canada’s Memorial on Jurisdiction,  183.
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First, Canada states that nothing in the Windsaeway Action Plan/Nine Point Plan can
possibly be construed as a commitment by Canadgpdad $300 million to build a direct

Highway 401-Ambassador Bridge connectéh.

In any event, Canada argues that the Windsor Ggtévetion Plan/Nine Point Plan was
replaced on March 11, 2004. On this date, all thegels of government announced a new
plan under which the $300 million in infrastructutending would be used. Theet's Go
Windsor EsseMoving strategy (‘LGWEM Strategy”) was explicitThe Let's Go Windsor-
Essex Moving strategy replaces the nine-point Win@ateway Action Plaf*?®

Canada submits that LGWEM projects funded from aliecated $300 million were well-
publicized, including on the Ontario Ministry of arrsportation and Transport Canada
websites, City of Windsor public notices, and ie thedia?® No project under the LGWEM
Strategy ever involved building a direct Highwayl40 Ambassador Bridge connectih.
DIBC and CTC knew or should have known this, anel ¢widence indicates they did. In
addition to constructive knowledge of the abandamn the Nine Point Plan in March
2004, evidence of DIBC and CTC’s actual knowledge be found, Canada says, in the

following:

- On June 1, 2007: CTC Executive Director of ExterA#fiairs Mr. Thomas Skip
McMahon told the Windsor Star newspaper that th@g0$Billion was committed “to
connect the 401 to the [Ambassador] bridge plaaa”vieas instead spent on other

traffic construction projects in Windsot®®

- On August 24, 2007: CenTra/DIBC/CTC General CoulMelPatrick Moran wrote to
Canada alleging that it had reneged on its promaiagse the $300 million to build a
Highway 401-Ambassador Bridge connectiéh;

124 canada’s Memorial on Jurisdiction, 1 219. See EihiC-29 - C-33.

125 canada’s Memorial on Jurisdiction, § 221. See “@w\Solution for the Windsor Gateway Announced By Piree
Levels of Government,” News Release, March 11, 2604. 3, Exhibit R-34.

126 Canada’s Memorial on Jurisdiction, T 225. See EiihR-89 to R-106.
127 canada’s Memorial on Jurisdiction,  225.

128 Canada’s Memorial on Jurisdiction, § 226. See EkR-109.

129 Canada’s Memorial on Jurisdiction, 1 226. See BixR-111.
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- On October 3, 2007: Canada wrote to CenTra/DIBC/®r€sident Mr. Stamper to
confirm what was already known: (a) the $300 millim the Nine Point Plan was
never intended to be spent on building a Highwal) dénnection to the Ambassador
Bridge; (b) the LGWEM Strategy superseded the Niwnt Plan and the $300
million was being spent on short and medium termaffir infrastructure
improvements, and (c) Canada remained committetheoBi-National Partnership
Process>®

200. Canada argues that the evidence above shows tB&E Bihd CTC knew, or should have

201.

202.

known, more than three years before it filed itSHNAFTA NOA on April 29, 2011, that the

Windsor Gateway Action Plan/Nine Point plan wasnieated*! For these reasons, DIBC's
claim with respect to the Windsor Gateway Actioari”Nine Point plan is time barred under
NAFTA Articles 1116(2) and 1117(2) and thus outdite Tribunal’s jurisdictiort®?

- Highway 401 Connection to the Ambassador Bridgeough the DRIC EA was

eliminated on November 14, 2005

Canada rejects DIBC’s allegation that Canada wddde manipulated the DRIC EA to
eliminate the twinned Ambassador Bridge option Xi&rder to ensure the Parkway would
go to the DRIC Bridge but not to the Ambassadod@ei DIBC’s allegations are without
merit, as has been established in the Federal @o@anadd>

Canada argues that, in any event, the claim is-bareed under NAFTA Articles 1116(2) and
1117(2) because DIBC knew or should have known owelhber 14, 2005 that there would
not be a direct highway connection between Highw@j] and the Ambassador Bridge,
because option X12 had been dropped from the DRAC*£EAccordingly, DIBC had until
November 14, 2008 to commence arbitration under NRAEhapter Eleven with respect to
its Highway 401 claim$® Other evidence of DIBC and CTC's actual knowleduyst there

130 canada’s Memorial on Jurisdiction, 1 227. See Eixkl-110.
131 canada’s Memorial on Jurisdiction,  128.

132 canada’s Memorial on Jurisdiction,  229.

133 Canada’s Memorial on Jurisdiction, § 230. See ExH-9.
134 canada’s Memorial on Jurisdiction,  230.

135 Canada’s Memorial on Jurisdiction, { 238.
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would not be a direct highway connection betweeghiiay 401 and the Ambassador Bridge
includes the following:

- On November 105, 2005: The day after option X12 drapped from the DRIC EA,
DIBC/CTC President Mr. Stamper wrote to MTO and MD@eclaring that the DRIC
process hadeffected delay and damdge the Ambassador Bridgé®

- On November 28, 2006: DIBC/CTC President Mr. Stamfestified before the
Canadian Senate Committee on Transport and Comationicthat The plan for the
government-proposed bridge is to finish Highway 4®1he new bridge, not to our
bridge. That is a continued way to take traffic gvlam the Ambassador Bridge.].
This is not just pie in the sky. These things Hmeen going on for a long tinié®’

203. Canada points out that DIBC has itself put forward,ts NAFTA Statement of Claim,
October 3, 2007 as the date on which it first aeguknowledge of Canada'’s alleged breach
and knowledge that it incurred loss from this adl@dpreach. While the evidence above shows
that DIBC actually first acquired knowledge of thkeged breach and damage much earlier
than that date, even if this later date is usethéasure the commencement of the three-year
limitation period, DIBC would have had until Octet# 2010 to submit its claim to NAFTA
arbitration (which it failed to do)*®

204. Canada also rejects DIBC's allegations that DIBGl@dmot have known before May 1, 2008,
(the day on which the exact route of the Parkway publicly announced) that Canada would
not build a direct highway connection between Higgw01 and the Ambassador Bridge.

205. Canada states that every one of the DIRC EA pubfarmation open houses in 2006 and
2007 discussed and showed maps of specific rontk®gtions to connect Highway 401 to a
new bridge in one of the three locations in soustvw&indsor, and none of those options

included a highway connection to the Ambassadatdari*®

136 canada’s Memorial on Jurisdiction, § 234. See BEif$R-35 and R-36.

137 Canada’s Memorial on Jurisdiction,  234. See &dimgs of the Standing Senate Committee on Transpm
Communications, Issue 6 — Evidence — November @86 2p. 6 of 12, Exhibit R-37.

138 Canada’s Memorial on Jurisdiction,  237.
139 canada’s Reply Memorial on Jurisdiction, 1 179.
149 canada’s Reply Memorial on Jurisdiction,  181.
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206.

207.

208.

209.

Moreover, Canada rejects DIBC’s suggestion thatedraination of option X12 from the
DRIC EA was merely a preparatory act and that Casadlleged unlawful conduct only
occurred much later when the exact route of thé&way was announced on May 1, 2008.
With respect to the application of its compositetheory, DIBC advances a similar argument
and alleges that “the final act which consummaltedcomposite act” could not have occurred
before the Parkway announcement. Canada countagsithlight of the evidence described
above, DIBC'’s “legal” characterizations of Canadacsions as “preparatory” or “composite”
do not withstand scrutiny. May 1, 2008 is not thetedon which DIBC first acquired
knowledge of any alleged NAFTA breach and resuldagagée**

(iiDIBC failed to submit timely claims regardirtge International Bridges and Tunnels
Acts(IBTA) as such act was enacted on February 1, 2007

Canada rejects DIBC'’s allegation that Canada eddb&IBTA to give Canada the purported
authority to interfere with the Ambassador Bridgesgansion plans and to coerce DIBC and
CTC to transfer their rights in the Ambassador Beido Canada. Canada counters that, even
if these allegations regarding the intent and psepof the IBTA were believed for the
purposes of jurisdiction, DIBC failed to submit in¢ly claim within the three-year time
limitation set out in NAFTA Articles 1116(2) and 1'2(2) because the IBTA was enacted on
February 1, 20072

DIBC and CTC cannot plead ignorance of the law, tluiedevidence shows that they knew or
should have known that the IBTA applied to the Asdzmlor Bridge on the day it was

enacted®®

Canada also rejects DIBC’s allegations, raisedsirCiounter-Memorial, that it did not incur
the loss or damage required by NAFTA Articles 12)&nd 1117(2) when the IBTA came
into force in February 1, 2007. DIBC appears togasg that October 18, 2010 is the date it
first acquired knowledge of loss because that wasnwCanada issued a Ministerial Order to

refrain from further work on the New Span until epml under the IBTA was received!.

141 canada’s Reply Memorial on Jurisdiction, 1 190.
142 canada’s Memorial on Jurisdiction, ] 246.
143 Canada’s Memorial on Jurisdiction, § 252.
144 canada’s Reply Memorial on Jurisdiction,  198.
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However, on January 25, 2010, 10 months beforeMimésterial Order was issued, DIBC
filed a notice of intent to arbitrate under NAFTReging that the IBTA breached the NAFTA
and caused it damages of “not less than US$1i615ilIDIBC chose not to pursue this claim
in its First NAFTA NOA but opted to do so in its Amded NAFTA NOA. Moreover, on
March 22, 2010 DIBC and CTC sued Canada in theddrfitates federal court in Washington
DC for damages caused by the IBTA.

210. Canada argues that the fact that DIBC held the \eat the IBTA did not apply to the
Ambassador Bridge does not change the irrefutabte that the IBTA did apply to the
Ambassador Bridge and that DIBC was clearly toldBIBC cannot toll the NAFTA’s time
limitations period by unilaterally declaring itselibound by a lawfully enacted stattite.

211. Finally, Canada rejects DIBC’s argument that th&€ABthe October 2010 Ministerial Order,
and the BSTA are all components of a compositehadt was only consummated with the
passage of the BSTA in 2012. Canada counters tH&€'® own allegations and pleadings
stress that the passage of the IBTA breachedjitésrand caused it damage, which started the
NAFTA limitations period. By the time the BSTA wasacted, almost three years had
elapsed since DIBC alleged in its First NAFTA N®at it had suffered “in excess of US$ 1.5

billion” in damages arising out of the IBTA’

(5) Canada’s Request for Relief

212. In its Reply Memorial on Jurisdiction Canada redqeesthe Tribunal to dismiss the
Claimant’s claims in their entirety and with prejad on the grounds of lack of jurisdiction
and/or admissibility and, in accordance with Aréict2 of the UNCITRAL Arbitration Rules,
order the Claimant to pay all of costs arising fréinms arbitration, including Canada’s legal

costs and disbursemerit$®

145 canada’s Reply Memorial on Jurisdiction, 1 201.
146 canada’s Reply Memorial on Jurisdiction, 1 205.
147 canada’s Reply Memorial on Jurisdiction, 1 208.
148 Canada’s Reply Memorial on Jurisdiction, 1 214.
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213.

214.

215.

216.

B. CLAIMANT 'SPOSITION

(1) Preliminary Statement

DIBC is an American-owned business that owns aretaips the Ambassador Bridge, which

is the single largest trade crossing between theetdiStates and Canada. DIBC alleges that
for many years it has been making plans and sedppgovals to build a twin span to the

Ambassador Bridge (the “New Span”) in order to ramits bridge crossing, to enhance and
upgrade the infrastructure of the crossing, todaase its capacity to facilitate cross-border
traffic, and to reduce costs and disruptions resylfrom maintenance on the existing

bridge*°

This arbitration, says DIBC, challenges specifitsaaken by Canada that reflect its hostility

to the American ownership of the Ambassador Bridégnada has recently taken a series of
actions designed to harm the American-owned Amiolassridge, and to favor a proposed

Canadian-owned bridge that would be located adjattethe Ambassador Bridge — i.e. the

NITC/DRIC.*°

Canada has refused to make long-promised improvismerthe Canadian approach to the
American-owned Ambassador Bridge or to construigighway connection from that bridge
to the region’s main thoroughfare, Highway 401. &#msimultaneously has embarked upon
construction of a new highway connection betweenuhbuilt, not fully approved Canadian-
owned NITC/DRIC and Highway 401. This highway fell® a path directly from Highway
401 towards the Ambassador Bridge, but then a rmeoemiles (i.e. 3.2 Km) from the
Ambassador Bridge, veers towards the planned t#bir the NITC/DRIC insteatf*

Canada’s decision not to complete the last two sniiethis critical connection between the
Ambassador Bridge and Highway 401, while simultarsgpredirecting connection towards
the NITC/DRIC, comprised the discrimination knowis #e “Roads Claim” in this

arbitration®®?

149 DIBC’s Rejoinder on Juridiction, { 2.
150 p|BC’s Rejoinder on Juridiction, T 3.
151 DIBC’s Rejoinder on Juridiction, ¥ 4.
152 p|BC’s Rejoinder on Juridiction, 5.

63/99



217.

218.

219.

220.

221.

According to DIBC, Canada has also created a dmscatory legal regime with respect to the
construction of the American-owned New Span and @amadian-owned NITC/DRIC.

Specifically, Canada has delayed and obstructedoggls for the American-owned New
Span, while providing automatic approvals via legige fiat for the Canadian-owned

NITC/DRIC. This regulatory and legislative discrimation is referred to herein as the “New
1153

Span Claim™.
DIBC seeks redress in this arbitration for this atiter discrimination by Canada. In response
Canada seeks to avoid jurisdiction based primailythe affirmative defenses of waiver and
time limitations. As summarized below, Canada haked to meet its burden of proof on
these affirmative defensé¥.

(2) International Legal Principles for Establishing the Tribunal’s Jurisdiction

(i) Canada bears the burden of proof for its own attime defences

On the grounds of Article 27(1) of the UNCITRAL Rd>> DIBC argues that the limitations
and waiver defences brought by Canada are affivmatefences, and therefore Canada bears
the burden of proving those defences and any fafgsant to those defenct.

In support of its allegation DIBC citesiter alia, thePope & TalbotNAFTA tribunal, which
stated that Canada’s contention that the Harmac claim is tinaeréd is in the nature of an
affirmative defense, and, as such, Canada has tirdeh of proof of showing factual
predicate to that defense...it is for Canada to destrate that the three-year period had
elapsed prior to that dat&>’

(i) The Tribunal may consider events subsequent tontitece of arbitration in its
jurisdictional analysis

DIBC rejects Canada’s allegation that no eventsioogy after the NOA, submitted on April

29, 2011, are relevant for jurisdictional purposescording to DIBC, although it is true that

153 DIBC’s Rejoinder on Juridiction, 6.
154 DIBC’s Rejoinder on Juridiction, ¥ 8.

155 Article 27(1) of the UNCITRAL Rules provides thdEach party shall have the burden of proving thegaelied on to
support its claim or defense.

156 DIBC’s Rejoinder Memorial on Jurisdiction, { 15.

157 DIBC’s Rejoinder Memorial on Jurisdiction, § 18e€SAlsoPope & Talbot Inc. v. Government of Canadavard in
Relation to Preliminary Motion dated February 2d0@, Exhibit CLA-14, § 11.
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222.

223.

224.

the relevant date for determining jurisdiction mngrally said to be the date of filing of a
notice of arbitration, international tribunals haneade clear that this rule means only that
subsequent events cannot deprive a tribunal o$diaion!*® DIBC, citing as example a
decision from thePhilip Morris case, alleges that, conversely, a tribunal may( ltopost-

filing events to establish or inform jurisdictidm.

DIBC concludes that it complied with all NAFTA jsdictional requirements as of April 29,
2011, the date it filed its NOA, and the Tribunahnot be divested of that jurisdiction by

reference to later event®
(3) DIBC Has Complied with NAFTA Waiver Requirement under Article 1121

(i) Canada Misrepresents the Requirements of the NAWB#ver Provision

DIBC rejects Canada’s argument that in order to mlgnwith NAFTA Article 1121, a
claimant must engage in additional affirmative aartdbeyond submission of a written
consent and waiver. DIBC points to Canada’s aliegahat a claimant must both submit the
written document required by Article 1121(3) anfram from initiating or continuing any
domestic litigation proceeding covered by the waidBC counters that the plain language
of Article 1121 contains no requirement of affirmatconduct by a claimant beyond delivery
of a written document that the respondent Statedogiied in arbitration (Canada) can use to

enforce the waiver in domestic coutts.

DIBC argues that it is up to Canada to presentwhever to the courts in the domestic
proceedings if and when Canada concludes that thiléA 1121 waiver applies. The

respective courts in the domestic proceeding thay determine whether the waiver affects
the claims before them. The NAFTA does not burdgmn tribunals with the obligation to

police the actions of litigants in domestic prodagd within the NAFTA State®?

158 DIBC’s Rejoinder Memorial on Jurisdiction, § 23eeSalso Case Concerning the Arrest Warrant of Aftil 2000
(Democratic Republic of Congo v. Belgium), JudgmefnEebruary 14, 2002, ICJ Reports 2002, 1 26, lExQILA-57.

159 BIBC's Rejoinder Memorial on Jurisdiction, § 24ee®hilip Morris v. Uruguay ICSIC Case No. ARB/10/7, Decision on
Jurisdiction dated July 2, 2013, 11 144-45, ExHithiA-58.

180 b|BC’s Rejoinder Memorial on Jurisdiction,  25.
181 D|BC’s Rejoinder Memorial on Jurisdiction, 1 48-4
162 b|BC’s Rejoinder Memorial on Jurisdiction, { 53.
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225. Moreover, DIBC rejects Canada’s allegation that\ttheste Managementtfibunal found it
had no jurisdiction because the claimant failedetoninate domestic proceedings that fell
within Article 1121’s waiver provision. According tDIBC the tribunal found only that the
claimant had failed in the one affirmative requissthof Article 1121(3), i.e. to deliver a
legally enforceable waiver of its right to initiate continue conflicting proceedings. DIBC
concludes that thgvaste Managementttibunal did not dismiss the arbitration because t
claimant failed to terminate a conflicting domegiitoceeding, as stated by Canada. Rather,
the tribunal dismissed the arbitration becausepthysical waiver delivered to the respondent
did not in fact contain a legally enforceable raptidn of claimant’s rights in conflicting

litigation.*®*

226. DIBC argues that, the fact that Article 1121 orgguires delivery of a legally enforceable
consent and waiver (i.e. without a certification pest dismissals or a statement that the
Tribunal should police all future conduct that tkepondent seeks to challenge) is consistent
with the acknowledged purpose of the Article 11218itten waiver’ requirement, which is
to provide the respondent State with documentaigesee of the claimant’s waiver to use
before other courts. It does not follow, howevhattthis Tribunal should determine whether
domestic proceedings comply with the waiver. RatAeticle 1121 provides the respondent
with a tool (i.e. a legally enforceable waiver do@nt) that the respondent may use or not, at

its own discretiort®*

227. In addition, according to DIBC, the scope of thewsain Articles 1121(1)(b) and 1121(2)(b)
extends only to “proceedings with respect to theasnee” that is alleged to constitute a
breach pursuant to NAFTA Articles 1116 and 1118peetively. There is no requirement that
claimants waive claims relating to other measufest fare not alleged to breach the
NAFTA. 1%

228. DIBC rejects Canada’s allegation that tiemmerce Groupribunal determined that claims
addressing merely related measures, rather thansdhee measure, can violate waiver

provisions like Article 1121. DIBC counters thaetCommerce Grougribunal found that

183 DIBC’s Rejoinder Memorial on Jurisdiction, 1 56-5
184 DIBC’s Rejoinder Memorial on Jurisdiction, 1 60-6
165 0|BC’s Rejoinder Memorial on Jurisdiction, { 63.
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229.

230.

the claims at issue in the domestic proceedingstheadarbitration “could [not] be teased

apart” and thus comprised “the same measure” in paiceedings®®

Moreover, DIBC submits that Article 1121 includes exception to the scope of its waiver
provision, permitting claimants to maintain pargff@goceedings with respect to the measure”
alleged to breach the NAFTA where those excepteacgadings are for “injunctive,
declaratory or other extraordinary relief, not ihwieg the payment of damages”, and that the
plain meaning of this exception is that claimaras bring claims with respect to the NAFTA
measures in domestic court, as long as they deseek the payment of damages with respect
to those measures. DIBC rejects Canada’s alleg#t@inthis exception would only apply to
proceedings where no damages are sought with tespesny claim (i.e. claims wholly
unrelated to the measure at issue in arbitrati@BC states that Canada offers no
explanation of how the text of Article 1121 jussithis conclusion. Article 1121 is specific
as to what claims are to be waived and does natrghy preclude all causes of action for

damages, regardless of the nature of the cl&ifms.

DIBC argues that Article 1121 permits claims focldeatory or injunctive relief, even if they

challenge the same measure as in the NAFTA arioitraso long as they are brought “under
the law of the disputing Party.” DIBC rejects Caaadargument that the phrase “under the
law of the disputing Party” requires not only apption of the disputing Party’s law, but also
that the proceeding be physically located withie fhrisdiction of the respondent State.
Under Canada’s reasoning, an injunction issued hySa(or Mexican) court based on a
violation of Canadian law, and enjoining Canadarfraolating Canadian statute, would not
result from a proceeding conducted “under the ldwhe disputing Party”. According to

DIBC this position has no basis in the text of &lgi1121, which contains no reference to
choice of forum; nor does Article 1121 demand thatcourt or tribunal “owe its existence to
or operate” under the law of the disputing PAfyDIBC argues that this interpretation is also

in accordance with the preliminary drafts of the FIZ.*%°

186 D|BC’s Rejoinder Memorial on Jurisdiction, § 71.

187 DIBC’s Rejoinder Memorial on Jurisdiction, 1 76-7
188 D|BC’s Rejoinder Memorial on Jurisdiction, 11 79-8
169 0|BC’s Rejoinder Memorial on Jurisdiction, 1 88-8

67/99



231.

232.

233.

234.

(i) DIBC’s Waivers are Consistent with Article 1121

DIBC alleges that all the waivers it provided instlarbitration meet the requirements of
Article 1121. Each waiver was properly and timeblivkered, and none facially failed to
waive rights covered by Article 1121. Canada’selettobjecting to DIBC’s waivers do not
change this fact”®

a. The First NAFTA Waiver is consistent with Article21

DIBC rejects Canada’s argument that DIBC First NAFWaiver is not consistent with
Article 1121 because DIBC included a statementhi@ waiver that (correctly) informed
Canada that the Washington Litigation fell outside scope of Article 1121. DIBC counters
that it does not seek damages from Canada in thghiMfton Litigation nor does that
litigation challenge the same Canadian measurdtengad in this arbitration, and therefore

the Washington Litigation is excepted from the veairequirement of Article 112"

DIBC also rejects Canada’s argument that the ANAFTA Waiver is impermissibly

“narrower” than the First NOA because the waiveeslaot parrot the description contained
in the notice of the measures at issue in theratlmh. DIBC counters that there is no
requirement that the language included in the waawnel notice of arbitration be identical, so

long as the substance of the waiver is of the scepeired by Article 11212

DIBC argues that the measure identified both inNI@A and in the First NAFTA Waiver is
the decision to locate the Parkway so that it tygpasses the Ambassador Bridge and steers
traffic to the NITC/DRIC directly to and from thea@adian highway system. This measure is
wrongful under the NAFTA because it fails to pravidcomparable” treatment to the
Ambassador Bridge. DIBC thus did not fail to incuich its waiver any measure identified in
the NOA!"

170 p|BC’s Rejoinder Memorial on Jurisdiction, 1 86.
"1 DIBC’s Rejoinder Memorial on Jurisdiction, 1 83-8
172DIBC’s Rejoinder Memorial on Jurisdiction, 1 90.
178 DIBC’s Rejoinder Memorial on Jurisdiction, { 92.
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b. The Second and Third NAFTA Waivers are consistihtArticle 1121

235. According to DIBC, Canada incorrectly argues thagrgs occurring after DIBC’s submission

236.

237.

238.

of its NOA are irrelevant to this Tribunal's juristion. DIBC’s First NAFTA Waiver is
decisive only with respect to measures addressdkeilMNOA as it existed at that time. As
DIBC amended and expanded its claims in its amend®d (to which Canada did not
object), the Second NAFTA Waiver is the operatieeument with respect to new measures

or claims addressed in the Amended NOA.

DIBC rejects Canada’s argument that DIBC's omissioh the phrase “before an
administrative tribunal or court under the law loé Wisputing Party” in the Second Waiver is
incompatible with the requirements of Article 11Bé&cause the omission purportedly gives
DIBC the right to bring claims for injunctive or daratory relief in the United States. DIBC
argues that the exception to the waiver provisipArticle 1121 does not include a choice of

forum clause, and accordingly Canada has not beprivéd on any substantive righfs.

On March 20, 2014, during the Hearing on JurisdictiClaimant submitted the Third
NAFTA Waiver in order to address Canada’s allegetiaghat the Second Waiver was
defective because it did not include the term ‘ingblving the payment of damages”, which
was present in the First NAFTA Waiver. Claimanttesathat it had no intention for such
omission to be substantive as it interprets the&e@&Vaiver as including such language. The

Third Waiver included this language in order touss<Canada of Claimant’s good faitfi.

(i The Washington Litigation Does Not Fall Withithe Scope of the Proceedings
Prohibited by Article 1121

DIBC argues that it did not violate Article 1121 Kgiling to terminate the Washington
Litigation. First, DIBC had no affirmative obligati to take action with respect to the waiver.
Second, the Washington Litigation does not fallivtthe scope of Article 1121 because: (a)

174 DIBC’s Rejoinder Memorial on Jurisdiction, 1 95.
15 DIBC’s Rejoinder Memorial on Jurisdiction, 1 98.
176 Transcripts of the Hearing on Jurisdiction, p. 19&es 8-16.
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239.

240.

241.

242,

it involves measures different from those at issuthis arbitration; and (b) the Washington

Litigation seeks only declaratory relief under Cdina Law!’’

a. The Measures at issue in DIBC’s First NOA are hetsame as those addressed in
the Washington First Amended Complaint

DIBC alleges that it is not Canada’s decision tcate the DRIC Bridge in proximity to the
Ambassador Bridge that constitutes the ‘measuressate in this arbitration, but the disparate
treatment of Canadian-owned and US-owned bridgé8CIB Road Claim is premised on
Canada’s decision to connect only the NIT/DRIC Bedto Highway 401 and not the
Ambassador Bridge or New Span. DIBC’s New Span rtl@g premised on Canada’s
decisions to block construction of the U.S.-ownesW\Span while expediting construction of
the Canadian NIT/DRIC®

The operative complaints in the Washington Litigatchallenge particular measures taken by
Canada in the United States or directed towarddJtieed States to construct, promote and
operate the NIT/DRIC Bridge. By contrast, DIBC'sgEiNOA challenges particular measures
taken by Canada within its own borders to discratenagainst the United States owned
Ambassador Bridge and favour the NIT/DRIC withim@da' "

While this arbitration challenges many of Canad&gulatory and legislative actions, the
Washington Litigation is addressed solely towardsnmercial conduct by Canada as a
prospective owner, constructor and operator of NKEC/DRIC. DIBC was forced to seek
relief in both proceedings as a consequence ofattethat Canada’s actions with respect to
the Parkway and the NITC/DRIC and Ambassador Bridgee (i) conducted in and directed
towards two countries; and (i) taken in both Caisdgovernmental and commercial

capacities®

According to DIBC, Canada’s characterization of sashthe purported overlap in allegations
is factually incorrect. For instance, the allegasiofrom the Washington Litigation that

Canada characterizes as relating to the DRIC EAdalaefer to the Canadian environmental

17 DIBC’s Rejoinder Memorial on Jurisdiction, { 105.
18 DIBC’s Rejoinder Memorial on Jurisdiction, { 107.
1 DIBC’s Rejoinder Memorial on Jurisdiction, { 108.
180 b|BC’s Rejoinder Memorial on Jurisdiction, 1 109.
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assessment process with respect to the propose®RIT and X12 alternative, but instead
refer to Canada’s improper actions with respectthe United States’ environmental

assessment process relating to the United Satksbs$ithe crossing'™

243. DIBC also argues that there is no conflict in tihelief requested” in the First NOA and the
Washington First Amended Complatfft.

b. The Amended NOA did not add measures to this pdoagéhat conflicted with the
Washington Litigation

244. DIBC rejects Canada’s allegation that the AmendéANvould have added claims to this
arbitration that conflicted with the Washingtonigétion. DIBC states that when it amended
the NOA, it added claims with respect to the NewarSpThe New Span Claim, which
challenges disparate treatment by Canada of the $yam in Canada, has never been part of
the Washington Litigation, which challenges onlyn@da’s wrongful conduct in the United
Sates (and directed solely towards the United Stateh respect to the NITC/DRIC and New

Span'®?

245. Canada nonetheless complains that DIBC’s Washingd@eond Amended Complaint
includes allegations that Canada: (1) delayed psing DIBC’s Canadian application for
environmental approval of the New Span; (2) enathed IBTA to interfere with DIBC’s
rights with respect to the New Span; and (3) furteacted the BSTA to interfere with
DIBC's rights with respect to the New Span by exéngp the NITC/DRIC from the
requirements of the IBTA. DIBC counters that thedlegations of wrongdoing by Canada
within its own borders are not the basis for anfeferequested against Canada in the
Washington Litigation; rather, they are backgrodacts to inform the court in Washington
Litigation of the full extent of Canada’s campaiaggainst DIBC, and they may form a basis
for DIBC’s claim under the Equal Protection Claagehe United States Constitution against
the United States government defendants. They téonuo the basis upon which the court is
asked to rule against Canada. DIBC concludes thalld recovery and conflicting outcomes

cannot result from domestic proceedings challengmgduct taken by Canada in different

181 D|BC’s Rejoinder Memorial on Jurisdiction, { 110.
182D|BC’s Rejoinder Memorial on Jurisdiction,  111.
183 D|BC’s Rejoinder Memorial on Jurisdiction, { 113.

71/99



246.

247.

248.

249.

countries, even if the wrongdoing in one countrynrmed by Canada’s conduct in the

other.184

c. The Washington Third Amended Complaint also isisters with the Washington
Litigation
DIBC argues that most of the issues raised by Gamatih respect to the Washington Third
Amended Complaint are identical to those addresstédrespect to the Washington First and

Second Amended Complaints, and are invalid foré¢lasons discussed abd¥2.

Canada also mistakenly claims, says DIBC, that DIBRallenges measures in the
Washington Litigation other than those specificallentified in paragraph 43 of the
Washington Third Amended Complaint. In supportho$ assertion, Canada points to a list of
occurrences set forth in paragraph 44 of the Wagstim Third Amended Complaint. The
allegations in that paragraph, however, are notrtbasures at issue in the litigation, but a list
of the “direct effects” of Canada’s acts in the tddiStates. A recitation of harms caused by a
measure is not the same as the measure itselfnyine@ent, those harms occurred in the
United States and are not the same as the meahaienged in this arbitratioff°

d. The Washington Litigation challenges violation€ahadian law and does not seek
damages
The Washington Litigation also does not conflicthwirticle 1121 because it is a proceeding
for declaratory relief, not involving damages, gbtiunder Canadian Law. DIBC rejects
Canada’s argument that the litigation falls outséacle 1121 because it is before a United

States, rather than a Canadian, court.

Second, Canada argues that the Article 1121 exxedbes not apply because the declaratory
relief sought by DIBC in its Washington Second Amieth Complaint (but notably not the
Washington Third Amended Complaint) includes a aextion that Canada’s actions
constitute a taking. DIBC rejects this argumentDdBC has not asked the court in the

Washington Litigation to award any damages agdiastada for the taking or for any other

184 DIBC’s Rejoinder Memorial on Jurisdiction, { 114.

185 DIBC’s Rejoinder Memorial on Jurisdiction, § 11Ganada Reply Memorial on Jurisdiction { 130 (reijardhe Nine
Point Plan, the DRIC EA, the New Span EA, and tBa B).

186 D|BC’s Rejoinder Memorial on Jurisdiction, { 116.
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misconduct®” A claim for declaratory relief is not the sameaaslaim for damages, and the
takings claim plainly seeks only declaratory relfBC also argues that the takings claim is
not being brought against Canada. This declargtmiyment claim originally named Canada
as well as the United States, but it no longer dsegas per Washington Third Amended
Complaint,  332-339, Exhibit C-141%

Lastly, DIBC rejects Canada’s argument that bec®IB€E brings a claim in the Washington
Litigation under the United States Declaratory Judgt Act, the claim is not brought
pursuant to Canadian law. According to DIBC, th& .USupreme Court has long held that
“the operation of the Declaratory Judgment Act isgadural only. Accordingly, DIBC’s
invocation of the Declaratory Judgment Act in nojaéfects the fact that the substantive law

to be applied in the Washington Litigation is Caaadaw°

(iv) The CTCv. CanadaLitigation Does Not Violate Article 1121

DIBC argues that th&€€TC v. CanadalLitigation also does not conflict with the written
waiver. To the extent that CTC challenges the sameasures’ in that litigation as in this
arbitration, CTC seeks only declaratory relief un@anadian law with respect to those
measures. The only measure for which CTC seeks gizsnia that case is not a measure at
issue in this arbitration, and thus cannot viokatécle 11219

DIBC rejects Canada’s argument that the measure “4otual construction” of the
NITC/DRIC cannot be separated from the other messpteaded in the litigation. In this
arbitration, DIBC challenges Canada’s use of ite es a regulator and legislator to treat the
US-owned Ambassador Bridge and New Span differdniy the proposed Canadian-owned
NITC/DRIC. In the CTC v. Canada Litigation, the “actual construction” claim is an
alternative claim asserting that if and when Canadar builds the NITC/DRIC, such
construction would constitute an expropriation und&anadian law. This is a logical
distinction between measures for purposes of Atld21. Canada’s argument to the contrary
depends solely upon the success of its argumenhtathactions ever taken by Canada with

respect to either the NITC/DRIC or the Ambassadodd® constitute a single measure for

187 DIBC’s Rejoinder Memorial on Jurisdiction, { 118.
188 DIBC’s Counter-Memorial, § 205.

189 D|BC’s Rejoinder Memorial on Jurisdiction, { 119.
199p|BC’s Rejoinder Memorial on Jurisdiction, § 120.
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purposes of Article 1121 (i.e., the decision toalecthe NITC/DRIC near the Ambassador
Bridge).

253. DIBC notes that in the Washington Litigation, Camadas taken the position that the
construction and operation of the bridge are sépamatters from Canada’s decision
regarding the location of the NITC/DRIC. Canadauagyin the Washington Litigation that:
“The location of the DRIC, not its construction greaation, is the gravamen of Plaintiffs’

claims against the Canadian Defendafi$-

254. Canada has previously expressed its views as to eldians CTC should remove from the
CTCyv. Canadalitigation, and CTC subsequently withdrew thosénata 2

(v) The Windsor Litigation Does Not Violate Article 112

255. According to DIBC, the Windsor Litigation does nablate the NAFTA waiver provision
because it does not challenge the measures atirsghuie arbitration. Moreover, CTC has not
taken any steps to pursue the case since DIBGatmiti this arbitration and the case is
effectively over. The only affirmative action CTGdtaken with respect to the Windsor
Litigation since the First NOA was to abandon apegb. DIBC is further willing to have

CTC take affirmative steps to dismiss the actiaedfuired"*?

256. In any event, the February 2010 Statement of Claithhe Windsor Litigation makes clear
that CTC seeks damages only as to certain individef@ndants and does not seek monetary

damages from the City of Windsb¥.

257. DIBC rejects Canada’s argument that DIBC has refusddentify which Windsor measures
it challenges in this arbitration. In its NAFTA &aent of Claim, DIBC made clear that “this
arbitration arises from measures taken by...the @fityindsor...(5) to take traffic measures
with respect to Huron Church Road to divert traffiway from the Ambassador Bridge and

toward the Detroit-Windsor Tunnel and other crogsinot owned by a U.S. invertb?. This

191 DIBC’s Rejoinder Memorial on Jurisdiction, { 123.

¥2pIBC's Rejoinder Memorial on Jurisdiction, T 124tter from Mark Luz to Donald F. Donovan and Qditarelli dated
March 15, 2012, Exhibit R-23Canadian Transit Cov. Attorney General of CanadaNo. CV-12446428, Amended
Statement of Claim of February 19, 2013, Exhibi 19.

198 DIBC’s Rejoinder Memorial on Jurisdiction, 1 1286.
194 pIBC’s Rejoinder Memorial on Jurisdiction, § 127.
19 pIBC Statement of Claim, T 215.
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measure was not challenged in the Windsor Litigatishich challenged only the Windsor
By-laws. The traffic measures taken by Windsor weferenced only once in that litigation
as background and were never identified as thesfasiany legal claim or challenge in that

litigation.**®

(vi)If the Tribunal Finds that a Claim Does Impermissil®verlap, It Should Only
Dismiss that Claim
DIBC concludes that, in light of the fact that nafehe domestic proceedings challenged by
Canada here fall within the scope of Article 11Zlgnada’s waiver defense should be

dismissed.

In the alternative, if this Tribunal finds that DIBhas violated Article 1121 with respect to a
particular measure, it should dismiss only thosetigos of DIBC’s claims alleging

wrongdoing with respect to that measure, but retaisdiction over the other claims. This
outcome would promote the objective of the NAFTA'toeate effective procedures for the

implementation and application of this Agreemérit”.
(4) DIBC’s Roads Claim and New Span Claim are both Timly
(1) Canada’s Interpretation of NAFTA Articles 1116 &idl 7 is Incorrect

According to DIBC, three different types of actafect the operation of the limitation
period. The simplest is the one-time act, whererdspondent engages in a discrete act at a
particular time and place. Next is the continuicy avhere the wrongful conduct takes place
over time and continues to harm the claimant wthke conduct continues. The third is a

composite act, where a series of acts taken togetimeprises the wrongful condu¢ct

DIBC rejects Canada’s assertion that the NAFTA doesrecognize either the continuing
acts or composite acts doctrines and treats alinslas one-time acts for purposes of the
limitations provisions. Canada thus insists tha timitations periods in this proceeding
began to run on: (1) March 11, 2004 for the RoadsnC (the date on which Canada

incorrectly asserts DIBC first should have knowm&aa would not connect the Ambassador

19 D|BC’s Rejoinder Memorial on Jurisdiction, { 129.
197 DIBC’s Rejoinder Memorial on Jurisdiction, { 130.
198 DIBC’s Rejoinder Memorial on Jurisdiction, { 141.
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Bridge to Highway 401) and (2) February 1, 2007 tfoe IBTA portion of the New Span
Claim (the date on which the IBTA was enacted). gkding to Canada, claims filed more
than three years after these dates are untimefyafdéess of whether a measure is continuing

or not". These arguments are rejected by DIBCtHerreasons summarized bel&i.

a. Canada falls to challenge the NAFTA's recognitidrth@ “composite acts” doctrine

According to DIBC the doctrine of continuing acts well established through the
International Law Commission’s Articles on Respobilgy of States for Internationally
Wrongful Acts (“ILC Articles”), the decisions of leér arbitral tribunals, and the decisions of
the only NAFTA tribunal ever to consider the questidirectly —UPS v. Government of
Canada DIBC rejects Canada’s argument that the NAFTAsehto depart from customary
international law by including the word “first” iArticles 1116(2) and 1117(2), each of which
provides that a claimant may not make a claim ifertban three years have elapsed from the
date on which the investor or enterprid@st acquired, or should have first acquired,
knowledge of the alleged breach and knowledgettteatnvestolfor enterprisehas incurred

loss or damagke 2*°

DIBC alleges that Canada’s argument is inconsisteittt the fact that numerous other
international treaties contain virtually identidiahitations provisions. DIBC cites as example,
among others, the CAFTA (the treaty at issue inRhe Rim Caymamlecision recognizing
the continuing acts doctrine), the Canada-Chilee Ffeade Agreement and the Canada-
Panama Free Trade Agreement. DIBC concludes tleaplinasing of Articles 1116(2) and
1117(2) is not unique to the NAFTA, but a routifegsing of time limitations provisions in

international law.

According to DIBC, under the continuing acts daettion-going conduct constitutes a new
violation of NAFTA each day so that, for purposdstle time bar, the three year period
begins anew each d&3. Thus, one can “first acquire” knowledge of a “mieaarising from

a continuing act multiple time$?

199D|BC’s Rejoinder Memorial on Jurisdiction, { 142.
200b|BC’s Rejoinder Memorial on Jurisdiction,  146.
201 yps Award, 1 24, Exhibit C-13; DIBC’s Rejoinder Merial on Jurisdiction,  149.
202|BC’s Rejoinder Memorial on Jurisdiction, § 149.
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Canada also fails to provide any authority thatpsufs its interpretation of Articles 1116 and
1117. It tries to invoke the recent decisionAgotex Inc v. United Statesclaiming that
Apotex“concluded that a continuing course of conduct duestoll the NAFTA's three-year
time limitation period’ DIBC argues that Canada misinterpréipotex as theApotex
Tribunal determined that there was no continuingatdssue in that case, and thus did not
opine on whether NAFTA'’s time limitation provisiomgould apply to such acts had they

existed?®®

Canada also relies upon the decision of the tribum&rand River Enterprises Six Nations
Ltd. v. The United States of Amerifar the proposition thatd’ continuing course of conduct
does not toll the NAFTA's three-year limitation joek” This argument is inapposite because
it does not relate to the doctrine of continuingsad¢n addition, theGrand RiverTribunal
specifically declined to address the question oétiver “there is not one limitations period,
but many” arising from the conduct at issue becdhseclaimant failed to plead or brief the
argument, raising it for the first time at hearindBC concludes thaGrand Riversays

nothing one way or the other regarding the doctoiheontinuing act$®

According to Articles 1116 and 1117, the limitasoperiods accrue when an investor first
acquires (1) “knowledge of the alleged breach” &4 “knowledge that the investor has
incurred loss or damage”. Canada wrongly arguesDH2C reads these provisions to require
a claimant to have knowledge of the full “extent”*amount” of the loss or damage before
the limitations periods begin to run. AccordingdBC, the investor must have actually been
harmed and have specific knowledge of that harmtterlimitations periods to run. DIBC
asserts that the harm must be concrete, not margigipated or potential. DIBC does not
argue that such concrete harm must be fully quabté before a claim may accrue under the
NAFTA. 2%

Canada’s interpretation of Articles 1116 and 11 &antrary to the object and purpose of the
NAFTA itself. A primary object and purpose of NAFT@hapter 11 is to protect foreign
investors. But Canada’s interpretation would perMRFTA States to engage in years of

continuing discrimination towards a foreign investoerely because the investor did not

203 p|BC’s Rejoinder Memorial on Jurisdiction, 1 152.
204p|BC’s Rejoinder Memorial on Jurisdiction,  156.
205p|BC’s Rejoinder Memorial on Jurisdiction, 11 1723.
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challenge the discrimination when it first begand@ven if it first began in a manner that
made it unclear whether it was discrimination arigttuer nationals were going to be treated

more favorablyf°®
(i) The Roads Claim is Timely

a. The Roads claim could not accrue until Canada heatth ldisfavoured the American-
Owned Ambassador Bridge (and the New Span) andddvtbe Canadian-Owned
Bridges (including the NITC/DRIC) with respect ighway access

269. The Parkway as currently designed travels dirdctlyards the Ambassador Bridge. The last
two miles, however, veer off to the site of the pgpsed NITC/DRIC and away from the
Ambassador Bridge. This means that a traveler gimorg Canada to the United States would
travel along a direct highway connection from Higly¥01 towards both bridges, but would
then only use the Ambassador Bridge to cross tiréelbdaf he/she chose to exit this highway
and instead travel along a road with numerous itraffjhts and cross-streets. DIBC
challenges this disparate impact on’ travelers ssngsthe U.S.-Canada border (the Roads
Claim) in this arbitratiorf’

270. Canada initially argues that DIBC first acquiredowhedge of the breach underlying its
Roads Claim when DIBC knew or should have known @a@nada would not improve the
roads to the Ambassador Bridge or New Span. Caakématively sets this date at March
11, 2004% November 15, 206%°, and various dates in 2087***

271. As of those proffered dates, however, there is ergs dispute that Canada had not yet
announced that it would build a highway connectiorthe Canadian-owned NITC/DRIC, a
critical part of the breach alleged by DIBC. DIB&sowledge of breach with respect to the
Roads Claim could not have begun to run until Mag2d08 at the very earliest, when Canada

206 b|BC’s Rejoinder Memorial on Jurisdiction, § 174.
207 p|BC’s Rejoinder Memorial on Jurisdiction, § 177.
208 canada’s Reply, 1 178 (the date the Nine Point ®tas replaced by the LGWEN Strategy).

209 canada’s Reply, T 180 (the date option X12 (tkee, New Span) was eliminated from considerationtt®y DRIC
Partnership).

210 canada’s Reply, 1 183 (May 24, 2007, when the @nMinistry of Transportation said it had no plansprovide a direct
connection to the Ambassador Bridge); 1 186 (Jul2007, when Helena Borges met with DIBC officiated purportedly
said that the community and environmental impa€tsuiding a direct Highway 401-Ambassador Bridgseection were
too serious to consider further).

211 p|BC’s Rejoinder Memorial on Jurisdiction, § 178.
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established the measure at issue by first offic@atinouncing the preferred alternative for the
Parkway, which included a connection to the NITCIORbut not to the Ambassador
Bridge?*?

DIBC argues that Canada’s disregard of this seqmntion of DIBC’'s claims —.e., that

Canada treated the Canadian-owned NITC/DRIC morer&bly than the American-owned
Ambassador Bridge and New Span with respect tosacte Highway 401 — reflects a
misunderstanding of what constitutes a “breach” emnthe NAFTA and the measures
complained of in DIBC’s Statement of Claim. Canadhreach of the NAFTA was not
complete (and the limitations period thus could legin to run) until Canada “completed the
measure of impermissibly favoring the NITC/DRIC otee Ambassador Bridge with respect

to highway access®:

Canada’s reliance on DIBC letters from November®260mplaining of “delay and damage”
arising from the elimination of the New Span (th&2Xoption) from the DRIC EA process
prove nothing. The fact that DIBC already was bdiagmed by Canada’s actions does not
mean that Canada’s actions at the time constitineaneasure being challenged as a breach
of the NAFTAZ'

b. It was not established that Canada would build arnertion between Highway 401
and the Canadian-owned NITC/DRIC until May 1, 2@0&e earliest
In summary, DIBC argues that none of the evidenoéfgred by Canada demonstrates that
Canada had taken a ‘measure’ or completed its breadNAFTA prior to May 1, 2008.

Rather it reinforces the interim status of the Rankdecisions as of that d&tg.

Canada’s argument that DIBC must have known thaaGa would build a highway to the
Canadian-owned NITC/DRIC prior to May 1, 2008 atsmnot be squared with the position
that Canada takes in its Reply Memorial with respeche issue of waiver: i.e., that “the
measure which approved the location of the DRI@d®iand the Parkway is one in the same:
the DRIC EA”. The DRIC EA was not even releasedaadraft for public comment until

212p|BC’s Rejoinder Memorial on Jurisdiction, 1 17@ews Release Communiqué: The Detroit River Intéonat Crossing
Study Team Announces Preferred Access Road” (M29Q8), Exhibit C-125.

213p|BC’s Rejoinder Memorial on Jurisdiction,  180.
214p|BC’s Rejoinder Memorial on Jurisdiction, 7 181.
215p|BC’s Rejoinder Memorial on Jurisdiction, § 189.

79/99



276.

277.

278.

November 12, 2008, well within the limitations petifor this proceedings. It was not finally
approved by Ontario and Canada until “August andeD#er 2009” respectively. If “the
measure which approved the location of the DRIQIgi and the Parkway” did not occur
until December 2009, then there could not have laglereach arising form that measure prior
to that daté’®

c. Alternatively, the Roads Claim is a continuing Act

DIBC states that Canada does not directly addrd&&C® characterization of the Roads
Claim as a continuing act. DIBC argues that numeexents in connection with the Parkway
have occurred since May 2008 that demonstratesncomg discrimination against DIBC and
in favor of the NITC/DRIC. These events include iemwmental approvals in 2008, 2009 and
2010, and the beginning of construction in 201Tk®way construction has begun from near
Highway 401 towards the border, and its plans cailtl be revised to allow its final
completion to include the creation of a highway reestion to the Ambassador Bridge. This
continuum of events constitutes a continuing breathCanada’s obligations under the
NAFTA. The Roads Claim thus is based on a contgaict and would be timely even if filed

today?*’

d. Alternatively, the Roads Claim is a composite Act

DIBC argues that the Roads Claim is also a compeasit. Because the nature of the breach is
‘comparative’, the claim necessarily is based ortipla acts (i.e., favoring the NITC/DRIC
and disfavoring the Ambassador Bridge and New Sg#nrespect to highway access), each

of which may or may not have been permissible stanalone?'®

Since May 2008, Canada has announced the Parkwggged in multiple environmental
studies and approvals, commenced construction, raaohtained construction. Until the
Parkway is completed, Canada will continue to ergacacts that, in the composite, create a
breach of Canada’s obligations under the NAFTA. sSThhe last event in the composite act

218 pIBC’s Rejoinder Memorial on Jurisdiction, 1 190.
217 pIBC’s Rejoinder Memorial on Jurisdiction, § 192.
218 p|BC’s Rejoinder Memorial on Jurisdiction, § 193.
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that forms DIBC’s Roads Claim “necessarily occuradigr May 2008, and may not yet have

occurred even today™’

(i)  The IBTA Portion of the New Span Claim is Timely

a. Claimant did not suffer loss or damage pursuarth®IBTA prior to 2009, at the
earliest — Canada fails to show that DIBC had krexge of breach “and knowledge
of loss or damage” prior to April 20, 2008 with pect to the IBTA part of the New
Span Claim
According to DIBC, Canada does not question theliimess of the entirety of DIBC’s New
Span Claim, but challenges only that portion ofdla@m that alleges disparate and wrongful
application of the IBTA to DIBC. Accordingly, alltieer aspects of the New Span Claim are

timely, including those portions of the claim reldto the BSTA?°

DIBC rejects Canada’s argument that the IBTA portid the New Span accrued when the
IBTA was enacted, because DIBC knew at the time tha IBTA would apply to the
Ambassador Bridge and New Span. Even if true, &nclwledge relates only to a “breach” of
the NAFTA, not knowledge of loss or damage, whiohk also required under Articles 1116
and 1117*

DIBC also rejects Canada’s argument that becauB€ publicly opposed to the IBTArior
to its passageDIBC must have had “knowledge of general lossthat time the statute was
actually enacted. According to DIBC, knowledge dfigh likelihood of future loss is not the

same as knowledge of actual dam&ge.

b. The IBTA portion of the New Span Claim is based oantinuing act

DIBC alleges that the paradigm continuing act Ise“imaintenance in effect of legislative
provisions incompatible with treaty obligationstbé enacting staté®® The IBTA has been
continuously in effect since its passage, and ® dRtent DIBC remains subject to its

provisions while the NITC/DRIC is excluded, Canaslanaintaining a legislative provision

219p|BC’s Rejoinder Memorial on Jurisdiction, 7 194.
220p|BC’s Rejoinder Memorial on Jurisdiction, 1 197.
221p|BC’s Rejoinder Memorial on Jurisdiction, 7 199.
222p|BC’s Rejoinder Memorial on Jurisdiction,  200.
223pIBC Counter-Memorial 1 297; Exhibit CLA-32.
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incompatible with the NAFTA. The IBTA portion of BC’s New Span Claim thus is timely

as a continuing aét*

c. Alternatively, the IBTA portion of the New Spani@lés one component of a
composite act

Alternatively, DIBC argues that the IBTA portion thfe New Span Claim is timely as a part
of a composite act, along with the October 2010 ist@mial Order and the BSTA. DIBC
rejects Canada’s allegation that this argumentllisgical” because DIBC purportedly has
previously asserted that the mere passage of thA lBeached DIBC’s rights and caused it
damages. DIBC states that it has always assertditthNAFTA claims arose only after
affirmative application of the law to DIBC throughnforcement against CTC and DIBE.

Even if the enactment of the IBTA were independeadtionable, that would not prevent the
IBTA from being considered part of a composite raldhat includes later acts. A composite
act is comprised of a series of events. In thige ¢he composite act is the IBTA, the 2010
Ministerial Order, and the BSTA. These three eveotsbine to form their own, composite
measure: Canada’s creation of a legally discrinoiryagipproval regime that discriminates
against the American-owned Ambassador Bridge amdNgw Span, and in favor of the
Canadian-owned NITC/DRIE?®

The various actions by Canada that comprise thisposite act are inherently interrelated:
the IBTA creates new barriers that, as applied unlde 2010 Ministerial Order, impose
unlawful restrictions on the New Span; the BSTAntlexempts the NITC/DRIC from those
same barriers (as well as numerous other regulateguirements), thus creating a
discriminatory legal regime. These actions togefbem a composite act of discrimination
and inequitable treatment. Because the last actithin the composite set of acts (the
passage of the BSTA in 2012) occurred well wittha limitations period, the portion of the

claim challenging the IBTA is timely because th@ Bforms a part of this composite &&f.

224p|BC’s Rejoinder Memorial on Jurisdiction,  202.
225 p|BC’s Rejoinder Memorial on Jurisdiction, § 204.
226 p|BC’s Rejoinder Memorial on Jurisdiction,  206.
227 p|BC’s Rejoinder Memorial on Jurisdiction, § 207.
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d. The correct date for measuring the timeliness eflBTA portion of the New Span
Claim is the date of DIBC’s Notice of Arbitration

DIBC alleges that the correct time bar date forlBieA portion of the New Span Claim is the
date of DIBC’s NOA,i.e, April 29, 2011. DIBC rejects Canada’s argumerdt tithe
timeliness should be measured from the date of iB®hended NOA on January 15, 2013
because the IBTA portion of the New Span Claim wassincluded in the original noticé®
DIBC argues that even if Canada were correct, maasthree years from January 15, 2013
permits claims that accrued any time after Jand#ry2010. Because the IBTA was not
enforced against DIBC until October 2010 at thdiesty the IBTA portion of the New Span

Claim remains timely?°

Canada attempts to distract the Tribunal throudiereece to letters by which Canada
purportedly informed DIBC prior to 2010 that theTi® would apply to the Ambassador
Bridge. However, none of these letters sought toadly enforce the IBTA vis-a-vis CTC or

DIBC, or to require DIBC to seek regulatory apptiavader the IBTAZ°

In any event, the January 15, 2010 date is criboly to the extent that the IBTA portion of
the New Span Claim is considered to be a one-tichelaim. To the extent it is a continuing
act or composite act claim, the January 15, 2010da#e allegedly caused by DIBC’s
amendment of its claims is irrelevant. Treating BBEA more properly as a paradigm of a
continuing act, the limitations period remains opeday. Finally, were one to examine the
claim as a composite act, the earliest the clainidcbave accrued would be at the time of the
2012 enactment of the BSTA"

(5) DIBC’s Request for Relief

In its Rejoinder on Jurisdiction, Claimant requdstde Tribunal to dismiss Canada’s
defences with respect to jurisdiction and admi$isjband award costs to Claimant and grant
such other relief as is appropriaté®

228 p|BC’s Rejoinder Memorial on Jurisdiction,  208.
229p|BC’s Rejoinder Memorial on Jurisdiction, § 209.
20 p|BC’s Rejoinder Memorial on Jurisdiction, § 211.
Z1DIBC’s Rejoinder Memorial on Jurisdiction, 1 2223.
232 Claimant’s Rejoinder on Jurisdiction, { 215.
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VII.

THE TRIBUNAL'’S DECISION

290. In summary, Canada argues that the Arbitral Tribudwes not have jurisdiction to hear

291.

DIBC’s claim in this case because DIBC has failedcomply with the waiver requirements
set forth in NAFTA Article 1121 and that, in anyest, DIBC’s claims are not admissible
because they are untimely. Accordingly, in ordedézide whether it has jurisdiction over
Canada, the Arbitral Tribunal will analyze (A) tleenditions set forth in NAFTA Article
1121; and (B) whether DIBC has complied with th@saditions. The issue of whether
DIBC's claims are timely will only be addressedthe Tribunal decides that DIBC has
complied with Article 1121.

A. PRELIMINARY CONSIDERATIONS

NAFTA Article 1121, entitled “Conditions Precedem¢ Submission of a Claim to
Arbitration” stipulates the conditions that a claimh must meet in order to submit a claim
under NAFTA Chapter Eleven. A claimant’s failure rieeet these conditions renders the
NAFTA Party’s consent to arbitrate without effect.

292. By way of reminder NAFTA Article 1121 provides tf@lowing:

“1. A disputing investor may submit a claim undeicke 1116 to arbitration_only
if:

(a) the investor consents to arbitration in accanda with the procedures set out in
this Agreement; and

(b) the investor and, where the claim is for lossdamage to an interest in an
enterprise of another Party that is a juridical gen that the investor owns or
controls directly or indirectly, the enterprise, e their right to initiate or continue
before any administrative tribunal or court undenet law of any Party, or
other dispute settlement procedures, any procesdwith respect to the measure of
the disputing Party that is alleged to be a breaeferred to in Article 1116, except
for proceedings for_injunctive, declaratory or othextraordinary relief, not
involving the payment of damages, before an adtratiige tribunal or_court under
the law of the disputing Party.

2. A disputing investor may submit a claim under Aetit117 to arbitration only if
both the investor and the enterprise:

(@) Consent to arbitration in accordance with theogedures set out in this
Agreement; and

(b) waive their right to initiate or continue be®orlany administrative tribunal or
court under the law of any Party, or other dispwettlement procedures, any
proceedings with respect to the measure of theutligyp Party that is alleged to be a
breach referred to in Article 1117, except for pgedings for injunctive, declaratory
or other extraordinary relief, not involving the yaent of damages, before an
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administrative tribunal or court under the law bktdisputing Party.

3. A consent and waiver required by this Articleals be in writing, shall be
delivered to the disputing Party and shall be iwigd in the submission of a claim to
arbitration. (Emphasis added)

Pursuant to NAFTA Article 1121, the Arbitral Tribainwill only have jurisdiction in this case
if Claimant has duly waived its right to initiatexdlor continue proceedings before any
administrative tribunal or court under the law of&arty (i.e. Canada, Mexico or USA) with
respect to Canada’s measures allegedly constitatingeach referred to in NAFTA Articles
1116 or 1117. The only exceptions allowed are thls@seut in Article 1121, i.e., proceedings
for injunctive, declaratory or other extraordinarglief, not involving the payment of

damages, before an administrative tribunal or conder the law of Canada.

As stated above, it is Canada’s case that the vapresented by DIBC in this arbitration do
not meet the requirements set forth in NAFTA Agidl121. That submission is contested by
DIBC.

B. DOESCLAIMANT ComMPLY WITH NAFTA ARTICLE 11217

(1) Timing and Relevant Waiver

Pursuant to NAFTA Article 1121, in order to detemsiwhether it has jurisdiction in this case
the Tribunal will analyze the validity of the waiveubmitted by Claimant on the date
Claimant submitted its claims to arbitration, itbe date of the notice of arbitration. The
Tribunal notes that Claimant submitted its FirstRA NOA together with its First Waiver

on April 29, 2011 and its Second NAFTA NOA accompdnby the Second Waiver on
January 15, 2013. The Tribunal further notes that Third Waiver was submitted at the
Hearing on Jurisdiction on March 20, 2014.

In view of Article 1121 and the fact that Canada ludjected to the jurisdiction of this
Tribunal as of the submission of the First NAFTA A& the Tribunal will first analyze

whether it has jurisdiction in this case basedhenRirst NAFTA NOA and the First Waiver.
If the answer is in the negative, the Tribunal wohsider whether the Second NAFTA NOA

233 Canada’s Reply Memorial, 11 99-119. See also paphg’4 above.
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together with the Second and/or Third Waiver wcidde been able to cure its initial lack of

jurisdiction.

(2) The Jurisdiction of the Arbitral Tribunal based on the First NAFTA NOA and

the First Waiver

297. By way of reminder, the First Waiver reads as folo

“[...] [DIBC and CTC] waive their right to initiate or continue beforeyaadministrative
tribunal or court under the law of any Party, orhet dispute settlement procedures, any
proceedings with respect to the measure of theutizp Party that is alleged in the
foregoing Notice of Arbitration to be a breach meéel to in Article 1116 or Article 1117,
namely the decisions by Canada, the Province ofdntand the City of Windsor to
locate the Windsor-Essex Parkway so as to bypassAthbassador Bridge and steer
traffic to the planned Detroit River Internation@rossing (“DRIC”)Bridge, and to take
traffic measures with respect to the Huron ChuradadRto divert traffic away from the
Ambassador Bridge and toward the Detroit-Windsomial and the planned DRIC
Bridge, except for proceedings for injunctive, deatory or other extraordinary relief,
not involving the payment of damages, before aniradtrative tribunal or court under
the law of the disputing Party. For the avoidanéeloubt, this waiver does not and shall
not be construed to extend to or include any ofcthans included in the Complaint filed
on or about March 22, 2010, in the action titlBétroit International Bridge Company et
al. v. The Government of Canada et ad the United States District Court for the Dist

of Columbia” (Emphasis added)

298. On April 29, 2011, when the First NOA and the Fitgiver were submitted, Claimant had a

299.

300.

court proceeding ongoing against Canada (i.e.Whshington Litigation), which according

to Canada involved the same measures as thosakat ist this arbitration and included a
request for damages. However, the Washington ltiigavas expressly carved out from the
First Waiver*** which according to Canada prevents the Triburahfacquiring jurisdiction

in this arbitration.

On April 29, 2011, Claimant’s claims against Canadéhe Washington Litigation were set
forth in the Washington Complaint dated March 2212

In view of the foregoing, the Tribunal will now dyze whether the ‘measures’ at stake in the

Washington Complaint are the same as those at stak&aimant’s claims presented in the

24 The Tribunal notes that DIBC also carved-out thestington Litigation from the Second and Third Véas:
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301.

302.

303.

304.

305.

First NAFTA NOA. If the Tribunal concludes that timeasures are the same, it will then
proceed to analyze whether they relate only tonictive, declaratory or extraordinary relief,
not involving the payment of damages, before atconder the law of Canada, pursuant to

the second part of Article 1121.

(i) Are the measures at stake in the Washington Lidgahe same as those at stake in
Claimant’s claims in this arbitration?
In order to analyze whether Canada’s measureslat gt the Washington Litigation are the
same as those at stake in this arbitration, ietessary to first define the term “measure”.

Under NAFTA Chapter Two, titled “General Definitigih Article 201 defines “measure” as

“any law, regulation, procedure, requirement or piee’.

The Tribunal notes that]...] in contrast to the formulations in ‘fork in thead' clauses, or

in Article 26 of ICSID, the formulation in Articl€121 focuses on the State measure — the
governmental act — which has given rise to theusspand not on the claims to which such a
measure may give risé> For instance, if a discriminatory licensing deng@es rise to
distinct legal claims under NAFTA and under a damdaw, both claims relate to the same

measure, regardless of the legal cause of actidaruhe respective laws.

At the same time, a measure is a discrete actfadtehat multiple discriminatory acts may

be part of a common plan does not make them onsuredf a State discriminates against a
foreign investor by successively denying a licemsgosing a special tax, and subsidizing a
domestic competitor, these constitute separate unegsand need not all be pursued in one

forum.

The measures at issue in this arbitration at the the First NAFTA NOA was submitted are
those identified at paragraph 48 of the First N@Ad the claims arising from them are
summarized in paragraph 49. Paragraphs 48 ancad%sefollows:

“48. This arbitration arises from the decisions by @da, the Province of Ontario
and the City of Windsor:

235 Campbell McLachlan, Q.C., Laurence Shore & Mattieeiniger,Investment Treaty Arbitration: Substantive Prineipl
(Oxford: Oxford University Press, 2007) at 109-1R0.A-45) commenting on the Waste Management | datis
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(a) to locate the Windsor-Essex Parkway so asyfmass the Ambassador Bridge
and steer traffic to the planned DRIC Bridge,

(b) to fail to provide comparable improvements gad access to the Ambassador
Bridge, because of its ownership by a United Staesstor; and

(c) to take traffic measures with respect to Hu€@hmurch Road to divert traffic away
from the Ambassador Bridge and toward the Detromd¥or Tunnel and the
planned DRIC Bridge.

49. The points raised by this arbitration are (ahether those measures are
inconsistent with Canada’s obligations under Chaptd of NAFTA, including
national treatment under Article 1102, most-faveredion treatment under Article
1102, most-favored-nation treatment under Articl®3 and the minimum standard
of treatment under Article 1105; and (b) if so, wisthe appropriate amount of
damage$2*° (Emphasis added)

306. The Tribunal notes that the “measures” indicatedvabare expressed in a range of laws,
policy statements and decisions. No individual lawpolicy statement is identified as a

distinct “measure” or as a specific breach of NAETA

307. The Tribunal notes, however, that the measure edledg be a breach of NAFTA is the
practice of the discriminatory and inequitable diation of DIBC’s toll revenues that the
Claimant expected to be caused by Canada’s dedsidocate the DRIC Bridge so as to
bypass the Ambassador Bridge and steer traffibégptanned DRIC Bridge, and by Canada’s
failure to improve highway connections to the Andaator Bridge, in order to drive down the

value of DIBC's investmerft’
308. In the Washington Complaift® DIBC allegedjnter alia, that:

“153. The acts of Canada and FHWA to construct BiRIC Bridge across the
Detroit River within two miles of the Ambassadoidge, without legitimate need,
for the purpose of destroying the economic valuBI&C’s and CTC's rights, is a
violation of DIBC’'s and CTC'’s rights under the U.81d Canadian legislation
constituting the Special Agreement and the Bountéaers Treaty.

[-]
157. The acts of Canada, the FHWA Defendants am€tast Guard Defendants in

238 Exhibit C-140, p. 18, 11 48-49.
237 First NAFTA NOA, 11 42 and 47.
238 Exhibit R-17.
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manipulating the U.S. and Canadian regulatory pssss to attempt to ensure,
without lawful justification, that the DRIC Bridgeceives rapid approval, and that
any improvements to the Ambassador Bridge are ddlay prevented is a violation

of DIBC’s and CTC'’s rights under the U.S. and Canadegislation constituting the

Special Agreement and the Boundary Waters Trggtyphasis added)

309. In the Washington Complaint, DIBC’s request fdrefereads as follows:

“WHEREOF, plaintiffs respectfully request judgmegaiast defendants for the
following relief:

(1) A declaratory judgment against the FHWA Defenidaand_Canada under 28
U.S.C §82201-2202 that the construction and operatif the planned DRIC Bridge
across the Detroit River would violate the obligais of Canada and the United
States to DIBC and CTC;

(2) A declaratory judgment against the FHWA Defenida the Coast Guard

Defendants and Canada under 28 U.S.C. §82201-226@0IBC and CTC have a
right to continue to own and operate the Ambass&fatge, and a right to build a

second span of the Ambassador Bridge across theiDBiver without interference

by Canada or the United States, subject only tcctvalitions set forth in the Special
Agreement;

[.]

(4) A declaratory judgment against Canada underl28.C. §82201-2202 that (a)
DIBC and CTC have a right to determine the levetalis to be charged on the
Ambassador bridge, subject only to the conditiendarth in the Special Agreement,
and (b) DIBC and CTC have a right to transfer thewrporate ownership or

ownership of any of their property rights;

[...]

(8) An injunction against the FHWA Defendants armh&la prohibiting each such
defendant from taking any steps to construct, peefar construction of, or arrange

for construction of the planned DRIC bridge or asthier bridge across the Detroit
River between Canada and the United States;

(9) Damages against Canada in an amount to be detexd in trial;

[.]
(12) Any other appropriate religf*® (Emphasis added)

310. The Tribunal finds that DIBC’s claims in the Wagjtion Complaint covers the same grounds

that the “measures” put in issue in the First NARTBA.

239 Exhibit R-17, p. 45-47.
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311.

312.

313.

314.

315.

316.

The Tribunal also notes that paragraphs 5, 8 ardoi%he Washington Complaint indicate
that the Washington Litigation is also based upoter alia, alleged traffic diversion and

non-improvement of roads.

In view of the foregoing, the Washington Complashbws that the Washington Litigation
was a proceeding with respect to the measuresatieatlleged to breach NAFTA in this

arbitration.

(i) Considering that the measures are the same, do dhby relate to injunctive,
declaratory or extraordinary relief, not involvitige payment of damages?
Considering that the Washington Litigation and thibitration both deal with the same
measures, the Tribunal will now analyze whetherWheeshington Litigation is a proceeding
“for injunctive, declaratory, or other extraordinamelief, not involving the payment of
damages, before an administrative tribunal or counder the law of the disputing Payty
pursuant to the second part of Article 1121.

The Tribunal notes that at item (9) of DIBC'’s prajer relief in the Washington Complaint
DIBC requests a judgment foddmages against Canada in an amount to be detedrahe

trial.”?*° As a consequence, considering that the Washir@eonplaint did involve a request
for damages and, in view of DIBC'’s failure to waihe Washington Litigation at the time the
First NOA was submitted, the Tribunal finds thaisitdeprived of jurisdiction to arbitrate

DIBC's claims in this case.

(iWas the Washington Litigation before a counder the law of Canada?

In any event, even if the Washington Litigation haat involved a request for damages
against Canada, the Tribunal would still be demtiwé jurisdiction in this case because the
Washington Litigation is not a proceedinigefore an administrative tribunal or court under
the law of the disputing PartyThe “disputing Party”, plainly, is Canada; baetclaim was
brought before the US courts.

By way of reminder, according to DIBC, NAFTA Artel1121 authorizes claims for

declaratory or injunctive relief, even if they dealge the same measure as in the NAFTA

24%\Washington Complaint, p. 47.
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317.

318.

319.

arbitration, so long as they are broughnhder the law of the disputing PartyHowever,
DIBC rejects Canada’s argument that the phraselér the law of the disputing Pattgiot
only requires the application of the disputing #ariaw, but also that the proceeding be
physically located within the jurisdiction of thespondent State. DIBC argues that Article
1121 contains no reference to a choice of forunr.dé@s it demand that the court or tribunal

“owe[s] its existence to or operate[s]” under tae lof the disputing Parf!

Contrary to DIBC'’s allegations, the Tribunal fintlsat the last part of Article 1121 (i.e.
“before an administrative tribunal or court undeetlaw of the disputing Party’)s intended

to designate the adjudicative bodies operating utidedomestic law of the disputing Party.
Although the preliminary works of the NAFTA do nshed any light on this issue, most of
the provisional/extraordinary measures one coubtk §& a court or administrative tribunal in
the context of Article 1121 would be based onlthefori. The idea of using the applicable
law to determine the competent court is implausiblé appears highly improbable that
NAFTA Parties would accept the initiation of mulgpproceedings around the world
discussing the same measures, with the only condiieing the application by the court or

administrative tribunal of the law of the disputiRgrty.

The logic behind Article 1121 is evident. It isatbow the investor quickly to start an action
in the court of the host State to resolve its dispwithout prejudice to the possibility of
subsequent resort to an investment arbitratiomuiab should the investor still consider that
the treaty standards have not been met and dezidbandon the action in the host State’s
courts. The only exceptions allowed are actions ifgunctive, declaratory, or other
extraordinary relief: these need not be abando®ede treaty arbitration has been invoked,
the tribunal will be able to view the host Statedduct in the round, including the treatment
accorded to the investor in the State’s courts dmiaistrative tribunals. This can be an

important element of an investor’s claim for faideequitable treatmeft?

The Tribunal also finds that the Washington Litigatis a dispute under US law, and not a
dispute under Canadian law as alleged by Claiméhis is because any injunctive or

declaratory relief available in the United Statesirts would necessarily be given under the

241 p|BC’s Rejoinder Memorial on Jurisdiction, 11 79-8
242 Exhibit RLA-45, p. 107.
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321.

laws of the United States, not the laws of Canadas illustrated by the very wording of the
relief sough in the Washington Complaint which refexpressly to provisions of the
U.S.C**® Accordingly, any relief granted by a US courtee if based on an alleged
violation of Canadian law, is not relief “under tlaav of” Canada as permitted by NAFTA
Article 1121(1)(b) and (2)(b).

(iv) Tribunal’s conclusion

In light of the above, considering that (i) the \Magton Litigation involves the same
measures as those at stake in this arbitratigrth@i Washington Complaint contains a request
for damages against Canada; and (iii)) the Washmgtibgation is a court procedure initiated
before U.S. Courts (and not before Canadian Cquhs)First Waiver does not comply with
Article 1121. Accordingly, the absence of a validiver prevents the Tribunal from having

jurisdiction in this case.

(3) Were the Second NAFTA NOA together with the Secondnd/or Third Waiver

able to cure the initial lack of jurisdiction of the Arbitral Tribunal?

The Tribunal further notes that DIBC subsequentitherew its request for damages against
Canada in the Washington Second Amended Compléiftosember 9, 2012** and that
DIBC submitted its Second NAFTA NOA on January 2613, in order to include its “New
Span” claim. However, considering that Canada wasady objecting to the Tribunal's
jurisdiction in this arbitration at the time DIB@kmitted the Washington Second and Third
Amended Complaints, and that Canada has maintaih@adbjection, the Tribunal does not
consider that the submission of such documentsiaetrioactively validate several months of
proceedings during which the Tribunal wholly lackgulisdiction but had some kind of
potential existence that might have been realiZed had acquired jurisdiction at some
subsequent date. The lack of a valid waiver prexduthe existence of a valid agreement
between the disputing parties to arbitrate; andldic& of such an agreement deprived the

Tribunal of the very basis of its existence.

243\Washington Complaint, pp. 45-47.
244 D|BC’s request for damages also does not appeheiflvashington Third Amended Complaint of May 2913.
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323.

As demonstrated below, even if the Tribunal wertotms its analysis on the Second NAFTA
NOA submitted on January 15, 2013, the Tribunal iatill reach the conclusion that the

measures at stake in this case are the same asathsiske in the Washington Litigation.

DIBC’s claims in this arbitration, as amended bg 8econd NAFTA NOA, arise from the
measures identified at paragraph 135 of the Sebdd; and the claims arising from them
are summarized in paragraph 136. Paragraphs 1353nckad as follow&®

“135. This arbitration arises from measures takerthgyGovernment of Canada, the
Province of Ontario and the City of Windsor:

(1) to discriminate against DIBC, violating Claintaexclusive franchise rights to
operate a bridge between Detroit and Windsor, ansb aviolating Claimant’s
franchise rights by precluding the constructiortttd New Span;

(2) to prevent or delay DIBC'’s ability to obtain @adian approval to build the New
Span;

(3) to locate the Windsor-Essex Parkway so as pasy the Ambassador Bridge and
steer traffic to the planned Canadian-owned NITCUDBridge, in breach of prior
commitments and agreements to improve the connsctiothe Ambassador Bridge
through the Ambassador Bridge Gateway Project;

(4) to fail to provide comparable improvements @ad access to the Ambassador
Bridge as was previously provided to the Blue Watedge and is currently being
provided to the non-existent NITC/DRIC Bridge, hessathe Ambassador Bridge is
owned by a United States investor; and

(5) to take traffic measures with respect to Hu@hurch Road to divert traffic away
from the Ambassador Bridge and toward the Detromd&/or Tunnel and other
crossings not owned by a U.S. investor.

136. The points raised by this arbitration are (@hether those measures are
inconsistent with Canada’s obligations under Chaptd of NAFTA, including
national treatment under Article 1102, most-faveredion treatment under Article
1103, and the minimum standard of treatment undtclé 1105; and (b) if so, what
is the appropriate amount of damagé$® (Emphasis added)

245 The same measures are described at paragrapt&181§-DIBC’s Statement of Claim of January 31,201
246 Exhibit C-116, 11 135-136.
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327.

The Tribunal notes once again that the “measurefitated above are expressed in a range of
laws, policy statements and decisions. No individaw, policy statement or decision is
identified as a specific breach of NAFTA: all arastances and evidence othé
discriminatory and inequitable actions that Canaldas undertaken prior to this Demand
(and any during these proceedings) that have dsheul Claimant’s past and future toll
revenues due to the failure to improve the higheaynections to the Ambassador Bridge
and due to the delay and obstruction of Claimaabdity’s to construct the New Span to the

Ambassador Bridgé*’.

The Tribunal further notes that the measure allégdz a breach of NAFTA according to the
Second NOA is the practice of the discriminatoryg amequitable diminution of DIBC's toll
revenues caused by Canada’s failure to improvewaghconnections to the Ambassador

Bridge, and the obstruction of DIBC'’s ability toriruct the New Span.

The Tribunal notes that, on January 15, 2013, wherSecond NAFTA NOA was submitted,
Claimant’s claims against Canada in the Washindtdmgation were set forth in the
Washington Second Amended Complaint dated NovenSheP0122*® DIBC filed its
Washington Third Amended Complaint on May 29, 26/£3.

In both the Washington Second and Third Amended @aims, DIBC allegedinter alia,
that:

“11. Defendantgwhich includes Canadahave also_violated plaintiffs’ franchise
rights by thwarting plaintiffs’ ability to exercisieir right to build the New Span,
and by attempting to accelerate the approvals efNITC/DRIC to prevent plaintiffs
from exercising their right to build the New Span.

13. ....defendantdwhich includes Canadahave taken a series of steps to
discriminate in favor of the NITC/DRIC and agaitis® New Span.

2407 Another glaring example of Canada’s discriminat@gainst the New Span
and in favor of the NITC/DRIC can be found in Casiadievelopment of a highway
connection between the location of the proposedCMDRIC (which does not exist
and has not even been approved yet), and its refiesduild similar highway

247 second NAFTA NOA, 1 15; DIBC's NAFTA Statement®faim, { 15.

248 Exhibit R-19.

249 Exhibit C-141.

2501 the Washington Third Amended Complaint thisestzent can be found at { 243.
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connection to the Ambassador Bridge.

328. In the Washington Second Amended Complaint, DIB@guest for relief against Canada

reads as follows:

“WHEREOF, plaintiffs respectfully request judgmegdiast defendants as follows:
[...]

(c) A declaratory judgment against all defendanggldring that plaintiffs own an
exclusive franchise to own and operate an inteorati bridge between Detroit and
Windsor, or, in the alternative, declaring that remditional bridge may be
authorized between Detroit and Windsor absent aciapeagreement under the
Boundary Waters Treaty authorizing such an adddldoridge, and declaring that
no such special agreement currently exists;

[.]

(e) A declaratory judgment against all defendameslaring that plaintiffs_ own a

statutory and contractual franchise right to buitde New Span, and that any
conduct by any defendant that seeks to preventgfaifrom building the New Span
is_a violation of those rights, including in pamiar any conduct that seeks to
accelerate the regulatory approvals of the NITC/ORand/or to delay the

regulatory approvals of the New Span;

[.]

() A declaratory judgment that defendants’ acion supporting the construction of
the NITC/DRIC, and in preventing plaintiffs fromeesising their right to build the
New Span, constitute a taking of plaintiffs’ privgiroperty rights without payment
of just compensation, in violation of the Takingu@e of the Fifth Amendment and
of international law;

(k) Any and all other injunctive relief necessaoyprevent defendants from taking
any action that infringes upon plaintiffs’ exclusiwstatutory and contractual
franchise rights under their Special Agreement; and

(I) Any such other and further relief as may be prsd proper’?** (Emphasis added)

329. The Tribunal finds that DIBC’s prayer for relief ithe Washington Second Amended
Complaint was made in respect of the same “medsaseshe “measures” put in issue in the
Second NAFTA NOA. Even if the Tribunal excludedaragraph (k), the Washington

Second Amended Complaint plainly covers the “Newr8pssues in the Second NOA.

251 second Amended Washington Complaint, p. 90.
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330. The Tribunal also notes that paragraphs 239 to &4the Washington Second Amended
Complaint indicate that the Washington Litigatian dlso based upomter alia, alleged
traffic diversion and non-improvement of roads.

331. As for the Washington Third Amended Complaint, DIB@quest for relief with respect to
Canada reads as follows:

“WHEREOF, plaintiffs respectfully request judgmegdiast defendants as follows:

[..]

(i) A declaratory judgment against Canada that, @n@anadian law, plaintiffs own
an exclusive franchise to own and operate an irtonal bridge between Detroit
and Windsor; or, in the alternative, declaring thad additional bridge may be
authorized between Detroit and Windsor absent aciapeagreement under the
Boundary Waters Treaty authorizing such an addéldrridge, and declaring that
no such special agreement currently exists;

[..]

() A declaratory judgment against Canada declarithgat, under Canadian law,

plaintiffs own a statutory and contractual franahigght to build the New Span, and
that any conduct by Canada that seeks to prevexntfs from building the New

Span is a violation of those rights, including iarficular any conduct that seeks to
accelerate the regulatory approvals of the NITC/ORand/or to delay the

requlatory approvals of the New Span, or othervise@iscriminate in favor of the

NITC/DRIC and against the New Span;

[.]

(s) Any and all other injunctive relief necessapyprevent defendants from taking
any action that infringes upon plaintiff's exclusivstatutory and contractual
franchise rights under their Special Agreement; and

(t) Any such other and further relief as may be ared proper:*? (Emphasis added)

332. In view of the above, the Tribunal finds that DIBQrayer for relief in the Washington Third
Amended Complaint also relates to the same “mes5age the “measures” put in issue in the
Second NAFTA NOA.

252\\ashington Third Amended Complaint, pp. 112-116.
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334.

335.

336.

As a consequence, even if the Tribunal were toidenghe Second NAFTA NOA as the

document containing Claimant’s operative claimshiis arbitration, the Washington Second
and Third Amended Complaints also show that the Riiggon Litigation is a proceeding

with respect to the same measures as those atinsgus arbitration.

The Tribunal notes that since the submission oMlashington Second and Third Amended
Complaints DIBC no longer requests for damages nagaCanada in the Washington
Litigation. However, even if the Tribunal could &knto account DIBC’s subsequent
withdrawal of its request for damages against Canadthe Washington Litigation, the

Tribunal would still be deprived of jurisdiction ithis case because the Washington
Litigation, which was carved out from all the thrgaivers submitted in this arbitration, is not
a proceedingbefore an administrative tribunal or court undeettaw of the disputing Party

[Canada]”. The fact that the relief sought in theshington Second and Third Amended
Complaints does not refer to the U.S.C. (as hadh ltkee case in the original Washington

Complaint) is not enough to change that conclusion.

Therefore, even if the Second NAFTA NOA togethethvihe Second and/or Third Waivers
were able to cure the lack of jurisdiction of th&btinal from a procedural point of view, they

did not do so for substantial reasons, becauseahditions set in Article 1121 were not met.

(4) Tribunal's conclusion

In light of the above, and considering that (i) ¥Mashington Litigation involves the same
measures than those at stake in this arbitratignthe Washington Complaint contains a
request for damages against Canada; and (iii) tashikigton Litigation is a court procedure
initiated before U.S. Courts (instead of Canadiaur®), the First Waiver does not comply
with Article 1121. In any event, none of the was/@resented by DIBC complies with
Article 1121, because the Washington Litigationjcltwas carved out from all three waivers
submitted, is a court proceeding initiated befor8.l&ourts, not before the Canadian courts.
As a consequence, DIBC's failure to waive its rigtd continue the Washington Litigation

deprives the Tribunal of jurisdiction to arbitrdBC'’s claims in this case.
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337. Accordingly, the Tribunal does not have jurisdiction in this case, because of DIBC’s

failure to comply with NAFTA Article 1121.

338. In view of the Tribunal’s decision above, there is no need to address the remaining

issues raised by Canada in this jurisdictional and/or admissibility phase. Although

Canada has requested the Tribunal to dismiss Claimant’s claims in their entirety and

with prejudice on the grounds of lack of jurisdiction and/or admissibility, in view of the

Tribunal’s decision that it does not have jurisdiction in this case, the Tribunal does not

have the authority to dismiss Claimant’s claims in this arbitration and can only declare

that it has no jurisdiction to hear them.

339. The allocation of costs arising from this arbitration will be decided in a future award,

after the Tribunal hears the disputing parties on the issue, pursuant to a timetable to be

established in consultation with the disputing parties.

VIII. HOLDING

340. In view of the foregoing, the Tribunal decides:

(a) That it does not have jurisdiction to hear Claimant’s claims in this case, and

(b) To defer the decision regarding the allocation of the costs of this arbitration to a

future award.

/}/u/ ‘ed/ 4(,,/.5"

Date:

Place of the arbitration: Washington DC, USA.

ARBITRAL TRIBUNAL

Thie Hon-Miichael Cheértoff
Co-arbitrator
»ee Annex I - Separate Jurisdictional
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Mr. Vaughan Lowe, Q.C
Co-arbitrator
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Separate Dissenting Jurisdictional Statement of Michael Chertoff

. While | agree with much of the analysis in the Tribunal decision on jurisdiction, | respectfully
disagree with the determination that the Notice of Arbitration and the Washington litigation
address the "same measures" so that the jurisdictional waiver requirement is not met. Alt-
hough the lengthy and prolix pleadings make it difficult to separate the core measures at
stake in the arbitration and the litigation respectively, | believe that in context there is a clear
distinction between them so that the waiver is valid.

| agree with the premise that for jurisdiction to vest in an arbitration tribunal, there must be
an effective waiver under Article 1121. For the waiver to be effective, Claimant must discon-
tinue any parallel actions comprehended by the waiver. Contrary to Claimant's argument
before this Tribunal, it is not incumbent on the Respondent to take affirmative steps to dis-
miss litigation in other courts. So, if the Washington action maintained by Claimant does not
meet the standards of Article 1121, the Tribunal must dismiss the arbitration for want of ju-
risdiction.

| also agree with the Tribunal that if the measure at issue in the Washington litigation is the
same as that in the arbitration, the exception for purely injunctive proceedings "before an
administrative tribunal or court under the law of the disputing Party" cannot apply. For the
reasons stated in the Tribunal decision, | believe that the exception applies to litigation in a
court constituted under the law of the disputing Party (ie., Canada), not to a non-Canadian
court that is merely applying Canadian law.

. As the Tribunal observes, Article 1121 focuses on whether the Claimant has waived alterna-

tive claims regarding "the measure of the disputing Party that is alleged to be a breach” in
the arbitration notice. "Measure" is defined as "any law, regulation, procedure, requirement
or practice." The focus is on the government action that is the basis of Claimant's griev-
ance, and not on the particular legal claim that is the basis for the challenge. So, for exam-
ple, if a discriminatory license denial gives rise to distinct legal claims under NAFTA and un-
der a domestic law, both claims relate to the same measure.

At the same time, a measure is a discrete act. The fact that multiple discriminatory acts may
be part of a common plan or reflect a general discriminatory policy does not mean that they
are all part of a single "measure." For example, if a State discriminates against a foreign in-
vestor by successively (1) denying a license; (2) imposing a special tax; and (3) subsidizing
a domestic competitor, these would constitute separate measures, and need not be pursued
in a single forum.

. The dispositive issue then is whether the measures challenged in the notice of arbitration
are the same as those in the Washington litigation. | believe it is appropriate to look to the
second notice of arbitration (NOA) for two reasons. First, the parties seem to have acqui-
esced in the replacement of the first NOA with the second. Further, | believe a new pleading
can cure deficiencies in a prior pleading on the theory that an earlier jurisdictional defect
does not bar a refilling if a new, sufficient waiver is presented. See Waste Management Il. At
the time the second NOA was filed, the operative pleading in the Washington litigation was
the Second Amended Complaint.

. The second NOA sets forth five points at issue: whether Canada, Ontario, and/or the City of
Windsor violated DIBC's franchise rights by (1) "precluding the construction of the New
Span" adjoining the existing Ambassador bridge; (2) preventing or delaying "DIBC's ability to
obtain Canadian approval to build the New Span"; (3) locating the "Windsor-Essex Parkway
so as to bypass the Ambassador Bridge and steer traffic to the planned Canadian-owned
NITC/DRIC Bridge; (4) failing to provide road improvements on the Canadian side of the
Ambassador Bridge; and (5) taking "traffic measures with respect to Huron Church Road to
divert traffic away from the Ambassador Bridge..." NOA paragraph 135. All of these points
focus on measures undertaken by the Canadian government (or provincial or city govern-
ments) on the Canadian side of the border allegedly aimed at impairing the Ambassador
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Bridge or interfering with the construction of an adjacent New Span by DIBC. None of these
address measures undertaken to permit and build the competing NITC/DRIC Bridge.

8. The Second Amended Complaint in the Washington litigation has lengthy factual allegations
that overlap with the NOA to the extent that both allege a multi-year scheme by Canada to
discriminate against DIBC. But the specific measures challenged in the Washington case
are set forth in five counts which actually constitute the causes of action for which relief is
sought. Counts One and Four address US government measures, which are obviously dis-
tinct from the Canadian government measures in the NOA. Count Two names US and Ca-
nadian defendants, but addresses measures undertaken to allow construction of the
NITC/DRIC Bridge, which are not the measures listed in the NOA.

9. Count Five alleges a taking of Claimant's property rights through, inter alia, “the conduct of
Canada that seeks to construct the NITC/DRIC [Bridge], and/or that seeks to defeat the abil-
ity of plaintiffs to build the New Span by accelerating the approval of the NITC/DRIC." [em-
phasis added] Here again the focus is on conduct relating the the NITC/DRIC bridge, alt-
hough it is alleged that the effect will be on the economic viability of the New Span.

10. The closest issue is presented by Count Three. Language in paragraph 303 seeks a decla-
ration among other things that neither the US nor Canadian governments may delay regula-
tory approvals for the New Span. Claims that Canada in fact delayed the New Span by reg-
ulatory actions on the Canadian side are set forth in the NOA. But the only actual specific
measures which are the subject of Count Three are in the request for injunctive relief
against the State Department, the US Federal Highway Administration and the US Coast
Guard for actions in the United States. Moreover, paragraphs 37-42 of the complaint assert
that the actions which are the subject of the Washington litigation are restricted to commer-
cial activity by the government of Canada, including efforts to solicit US official action in the
United States to impede the New Span.

11. Accordingly, | believe that Count Three does not challenge the actual measures that are the
subject of the NOA, although it certainly rubs up against them. Of course, my respected col-
leagues' contrary view that there is overlap is understandable.

12. For these reasons, | would find the waiver sufficient under Article 1121. Since the Tribunal
has decided otherwise, however, | see no need to express an opinion on the statute of limi-
tations question.
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