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09:01 1 Thursdagrd?April 2009 09:04 1 the most meticulous care and repeatduee different
2 (9.00 am) 2 instruments binding the ABC.
3 THE CHAIRMAN: Good morning. We are here todaytfte 3 The Arbitration Agreement is your propawlas well
4 conclusion of these hearings, and we stalnt thvé 4 as the law of the parties. It cannot be tse¢hat
5 observations of the Government. 5 you can comply with your own mandate by firgdin
6 I understand that Professor Pellet iditse 6 something like: of course the experts erredesmw in
7 speaker. Please, Professor Pellet, you haviioor. 7 the interpretation for their mandate, butradte
8 Closing submissions by PROFESSOR PELLET 8 this is not as serious as that, let's belflexi
9 PROFESSOR PELLET: Mr President, members of tiimifial, 9 No, the mandate was a condition for thele/peace
10 last Monday Professor Reisman asked a qoestih 10 settlement. There cannot be any questidrit thauld
11 I think takes us to the very heart of theatielon 11 be left erroneously interpreted. Its intetation
12 excess of mandate. | read the question:again 12 must have been correct and | would certajalgs far
13 "With respect to the standard that ise@pplied 13 as saying that it might have been entirddgphitely
14 to the question posed in the first paragaiph 14 correct.
15 Article 2, is the standard with respect @ th 15 This being said, first, in any case, eweder
16  substantive excess of mandate whether theréBeered 16 a plausible interpretation standard, whichhirk does
17  aplausible or reasonable interpretationtwther it 17 not apply, the experts' interpretation ofrth@ndate
18 rendered a correction interpretation of isdate?" 18 was not in any way tenable; and second,resds you
19 I replied straight off, and | do not atrmy 19 are at stage one, that is of article 2(&)why the
20  spontaneous answer, which Mr Born was goodginto 20 experts implemented their mandate, provitieds
21 approve in its principle, but it might cail fa little 21 correctly and rigorously interpreted, shanld
22 bit more explanation even if at this stageciseness 22 principle not be the issue. It will beconaaiyown
23 is in order. 23 mandate to correct the experts' mistakesatbtiht
24 | would suggest that two distinctions hhesmade: 24 stage all the substantive mistakes, whertaakle the
25 first, the distinction between the mandatthefABC, 25 task entrusted to the Tribunal in Article)2(c
Page 1 Page 3
09:.02 1 which mostly coincided with that of the BBxperts, and | 09:07 1 However, even this apparently stréigtvard
2 the mandate of this Tribunal; and seconddégour 2 distinction must probably be qualified, siiitds
3 own mandate the distinction to be made betwean 3 worth asking a further question which extenmelgond the
4 preliminary mandate under Article 2(a) of the 4 one asked by Professor Reisman, and whichtrmigfe
5 Arbitration Agreement and, once you have ansive 5 been at the back of his mind as well.
6 positively to the question in that provisigaur final 6 There can be no discussion that the expete
7 mandate which with some nuances corresporttiatof 7 under a strict obligation to scrupulously extgheir
8 the ABC. 8 mandate in all its dimensions; failing whibtle t
9 | understand the question as being retatéue 9 Tribunal will have to determine that they eeabed their
10 power of this Tribunal under Article 2(a)dehis 10 mandate.
11 being the case, my answer is straightforwand:are, 11 However, the question can be asked whethe
12 gentlemen, under a strict duty to ensurettteaABC 12 exceptional cases an error in the implemientaf
13 experts' mandate has been complied witH andlevery 13 their mandate, even correctly interpretedyuants to
14 respect; probably what Professor Reismarirhaihd 14 an excess of mandate and must be treatetlas s
15 when he suggested that one of the branctihe of 15 My submission is that it is so, and thdte
16 alternative was that the task of the Tribumigiht be 16 solution given by the experts to the issuebpiore
17 to make sure that "the ABC ... rendered gecbr 17 them was grossly and manifestly implausibl a
18 interpretation of its mandate". 18 erroneous, but only then, an excess of marstetuld be
19 This requirement results from the draftih 19 affirmed.
20 Article 2(a) and from the circumstances surding the 20 I note in passing that | have substittitedword
21 adoption of this provision, which was extrgme 21 "erroneous" for the word "reasonable" used by
22 carefully negotiated and drafted. This atsmilts 22 Professor Reisman, since it was not opeimet@xperts,
23 from the express inclusion in Article 2(a) of 23 nor to this Tribunal, to decide on the basis
24 a reminder, an express reminder, of the AB@isdate, 24 reasonableness as such. By doing so, tlestexyave
25 a mandate which too had been negotiated rafted with 25 committed an excess of mandate, and it doesetong
Page 2 Page 4
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09:09 1 to the Tribunal to appreciate whetheras\a little 09:13 1 the famous book | had cited last Mondatgerestingly
2 bit, moderately or gravely unreasonable. Sihwple 2 it includes, among the grounds for annulmént o
3 fact that the experts decided ex aequo et boribe 3 an arbitral award on the basis of an excess of
4 basis of what they found reasonable is anssxak 4 authority, not only extra or ultra petita démns, but
5 mandate, and must be sanctioned as such. 5 also decisions infra petita, and those:
6 Mr President, in his Monday's presentalitsrBorn 6 "... exceeding the scope of a concededtyent
7 stuck to one of the SPLM/A's mantras accortbnghich 7 and valid Arbitration Agreement."”
8 the unusual expression "excess of mandatemgrbe 8 An excess of mandate certainly is at laadiroad
9 interpreted at face value: an excess woukbhgething 9 a notion as an excess of authority.
10 in surplus. 10 No doubt that, as he did for my quotenfias book
11 Then he says it can only cover the Gavent's 11 relating to motivation, the learned authd wvite
12 ultra petita claim, that is the ABC experts' 12 you to read more carefully the title of himk, which
13 pronouncement on the secondary respectikiesraf the 13 is called International Commercial ArbitratioThis is
14 Ngok Dinka and the Messiriya -- at least thegm to 14 free advertising. It is indeed a comprehenand
15 concede that this is the case -- and ther¢fier 15 impressive opus magnum. | hope you send copd
16 excess of mandate is established under &2i@) of 16 I have followed this excellent piece d¥iae, and
17 the Arbitration Agreement, and this is enotaghllow 17 precisely found that the reason given theldsitrue
18 the Tribunal to proceed to the delimitatitiage of 18 as well -- or even more -- in our case:
19 Article 2(c). 19 "The underlying issue is whether the thabi
20 This being said, with all due respeathsu 20 Tribunal exceeded (or failed to exercise)stnority
21 a limitation to an ultra petita finding isard here 21 that the parties granted to it."
22 again | find it difficult not to use pejonatis, let me 22 More precisely on motivation, | would yenuch
23 use my favourite word -- frivolous. It isvislous. 23 encourage you, members of the Tribunal,ad vehat
24 It cannot be reasonably sustained that thtepavould 24 Mr Born has to say in favour of the:
25 have asked you to annul the experts' decisjamu 25 "... nearly universal principle that imational
Page 5 Page 7
09:11 1 find it to be ultra petita -- again, thgsn its 09:15 1 arbitral awards must set forth the reafmrthe
2 principle an express admission by the othey pabut 2 Tribunal decisions ..."
3 to leave it as it stands if you consider thdbes 3 His plea is fully convincing and is clgarl
4 not answer the question in all or in partf thaif 4 applicable a fortiori in public law cases itwog the
5 the experts decided infra petita. 5 delimitation of a boundary.
6 The clear purpose of the Abyei Protocad] the 6 Moreover, | note that the examples givenSPLM/A
7 four agreed instruments which afterwards ratiéel the 7 in favour of its claim that arbitral awards rout
8 ABC's mandate, clearly was to put to an eeditbpute 8 peremptorily need to be reasoned are mairdgdan
9 between the parties concerning the delimitaticthe 9 commercial and investment law, and are veaycec
10 Abyei Area, and to thus permit the final ieypkentation 10 exceptions to the general rule.
11 of the Comprehensive Peace Agreement. 11 Mr President, it might look rather strarigat, at
12 To that end, as | have just said, anthier 12 the very end of the proceedings, one hasrtedack to
13 reasons that | have recalled, the mandatet buifpe 13 such an apparently evident point as the itlefirof
14 integrally and fully respected, and any deparfrom 14 the ABC's mandate. But this is central, laregjret to
15 it must be sanctioned by this Tribunal; wittof 15 say that the parties' respective positiomsie as
16 course, the reasonable limits to be respéuiaay 16 remote to each other as at the start ofrteegure;
17 litigation, including the principle of reasdoteness -- 17 maybe even more remote after Mr Born's Vestspeeches
18 not in isolation, but of reasonableness ilefgam -- 18 on this issue.
19 and the principle of proportionality. 19 Let me try to put it as confusedly aslite
20 But in the present case | am confidedt tthis 20 a difficult task for a rather Cartesian mirkirst
21 Tribunal will not need a mountain of papeappreciate 21 | quote him:
22 that what is reasonable is to decide tha¢tperts 22 "(i) The substantive definition in Afécl.1.2 of
23 exceeded their mandate, and to draw the qoasees 23 the Abyei Protocol is a question of the rsesftthe
24 from this decision. 24 parties' dispute.
25 As Mr Born advised me, | have thoroudbbked at 25 "(ii) According to Article 5.1 of the
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09:17 1 Abyei Protocol, the mandate of the experte define 09:21 1 This also means that although we tljeany
2 and demarcate that substantively defined idefin" 2 contention that the standard of proof is etioepl,
3 I have doubt that you can demarcate aitiefi. 3 an allegation which finds no ground in the ifketion
4 But besides this, up to now | can followi) (iido 4 Agreement, the excesses of mandate woulcein th
5 not follow at all: 5 circumstances pass the most demanding standard
6 "(iii) Therefore the experts, who necedsa 6 Let me just recall the main ones in tedpbic
7 needed to interpret the definition in ordecaory out 7 style. First, the violations of the RulePobcedure,
8 their mission, could not have exceeded theindate in 8 the respect of which was a condition for thalfand
9 doing so." 9 binding nature of the report.
10 But why? This is most confused andaasi$ | can 10 The Khartoum interviews were in eviddotation of
11 understand, extraordinary. 11 the principles of contradiction and transpeyewhich
12 Substantively the mandate is definedriicke 5.1; 12 were particularly marked features of the igppec
13 not 1.1.2; Article 5.1 of the Abyei Protocat well as 13 character of the whole process that the SRLAv# keen
14 in the subsequent instrument. And it isrd=fias the 14 to stress when it suits their case. | caseetwhy
15 task: 15 the date at which these meetings took plact be
16 "... to define and demarcate the areheohine 16 an excuse for these grave breaches, nohedadt
17 Ngok Dinka chiefdoms transferred to Kordafat905, 17 that they were held in Khartoum. This doatschange
18 referred to herein as Abyei Area." 18 their very nature of secret meeting.
19 Where on earth could an excess of mardateund, 19 Even more important, the experts' shioctiiting
20 if it is not in the definition of "the are&tbe nine 20 of Rule of Procedure No. 14, according tociwhi
21 Ngok Dinka chiefdoms transferred to Kordafat905"? 21 "The Commission will endeavour to reacteeision
22 On this the experts erred, and the error thege in 22 by consensus."
23 interpreting -- in interpreting, not implentieg; in 23 Given the decision of the experts nohé&ke their
24 interpreting -- their mandate is erronedlisese 24 report public before its presentation togresidency,
25 errors are excesses of mandate. It is abeqwot 25 it is obvious that, whatever the SPLM/A'shiples, this
Page 9 Page 11
09:19 1 because the experts themselves or the 8Ptliving the | 09:23 1 made it clearly impossible for the Cominis$o reach
2 ABC process made this same error that it mehex 2 a consensus.
3 an error. 3 In spite of time's constraint, | wish tupe here
4 In the present case the mandate of thertexglso 4 for two minutes. Judge Schwebel asked thgepar
5 included express instructions: first, to arat their 5 whether:
6 report as prescribed in the ABC Rules of Riaog 6 "If the experts had submitted their firegort to
7 failing which, as expressly said in Articlefthe 7 the Commission, it would in effect have gitea
8 Abyei Annex, it shall not "be final and bindion the 8 parties advance notice of the content ofitie f
9 parties”. A material breach of such rulessdoe 9 report to be presented to the presidencyhdse
10 constitute an excess of mandate. 10 circumstances, would so doing have risked the
11 Second, it is also true not only of dation of 11 possibility of a presentation to the presidser
12 the indisputable obligation to provide reasdmt also 12 taking place?"
13 of the obligation to motivate in the mannevided for 13 Indeed, as Mr Bundy said, we can onlgsia¢e on
14 in Article 4 of the Abyei Annex and paragra&ph of the 14 this point, since precisely the experts, ésping
15 Terms of Reference, which | read again: 15 their report secret, did not give any chaoaefull
16 "In determining their findings, the exjsdn the 16 consensus, contrary to their mandate.
17 Commission shall consult the British archiged other 17 This being said, as we have shown irrgjoider
18 relevant sources on Sudan, wherever theybmay 18 at pages 147-148, at the very end of the pBCess,
19 available, with a view to arriving at a démisthat 19 before its brutal interruption by the expdttsan
20 shall [again] be based on scientific analgsis 20 certainly not be excluded that the partisamivers of
21 research.” 21 the ABC could have reached a consensus.
22 It is, Mr President, no longer time toelep long 22 | wish to add a personal remark: | haaenbstruck
23 arguments on the substance of the expecsssxf 23 by the fact that while the blue SPLM/A ane thhange
24 mandate, and in fact | maintain that thermiseed 24 GoS quietly sit on both sides of this bagaah
25 for long development as these excesses gi@usb 25 interruption of the present hearings theydehis
Page 10 Page 12
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09:25 1 hall of justice arm-in-arm and in all fréship. 09:29 1 Jack built."
2 | know that there has been a terribld whar in 2 Now change it slightly and shorten itthoe sake
3 Sudan, but let me think and suggest thataw waf the 3 of brevity:
4 state of mind of those present here, partiaarisey 4 "The dog that worried the cat that kilted rat
5 are by definition, a consensus was probably dtopian 5 barks."
6 than counsel for the SPLM/A now says, andrapromise 6 Cats do not bark, yet if you apply theygserule
7 solution would have been reached in perfetiptiance 7 of proximity, you should accept that they dialon't.
8 with the mandate. Don't forget the expertg, oot 8 In spite of my poor knowledge of the gramnalticles
9 the ABC, were instructed to base their decisio 9 of the English language, | have some doulstis"the
10 scientific research and analysis of the alatsl 10 area transferred to Kordofan in 1905 of tine iNgok
11 archives. 11 Dinka chiefdoms" sounds very good in the e of
12 Second ground of the excess of mandage: t 12 Shakespeare.
13 ultra petita decision made by the experts@aring the 13 Second, of course the purposive anailysistently
14 grazing and other secondary rights of thesiga on 14 proposed by Mr Born does not help his céisis.true
15 the one hand, of the Ngok Dinka on the dtlaexd. 15 that, according to Article 8 of the Abyei oI, only
16 | have understood, Mr President, that Mr Baver 16 residents of the Abyei Area will be entitted
17 accepts that he could have conceded anythlogeever, 17 participate in the Abyei referendum. Buhig parties
18 I cannot help thinking that on this pointcig 18 had wished to place themselves at the pdrizeh,
19 In any case, the fact is, as | have stamwn 19 they would have asked the experts not taneefi
20 Saturday and Monday, that while extendingstiealled 20 a boundary but to determine tribal allegiancehey
21 secondary rights of the Ngok Dinka far beythred 21 have not.
22 boundary arbitrarily decided by them, theegtgphave 22 This is in line with Professor Hafner'gesgtion of
23 also attempted to limit the Messiriya's righduth of 23 yesterday, and they would have spoken ofplest, as
24 parallel 10°10' latitude north, while at ane time 24 Mr Born, completely misleading, kept sayifighey have
25 acknowledging that these rights traditionakiend 25 not either. The formula bears on an arededd, the
Page 13 Page 15
09:27 1 further to the south. Both aspects af dieicision are 09:31 1 tribal transfer was realised by trangfigra territory
2 equally in excess of the ABC's mandate arathinous 2 from a province to the other in 1905.
3 contradiction with Article 1.1.3 of the AbyRiotocol. 3 Third, more importantly and more positiehis is
4 Even more important, the experts havetethib 4 also confirmed by the fact that the transfeguestion
5 decide on what is the very heart of their nadéedwvhich 5 was decided and operated by the colonial ddiration,
6 was -- | must quote it for the last time, Me$ident, 6 which was itself territorially based.
7 even if | suppose you now know it by heart: 7 Fourth -- but neither least nor last e 8PLM/A's
8 "... to define (i.e. delimit) and demaectite area 8 untenable interpretation of the mandate wonfaly that
9 of the nine Ngok Dinka chiefdoms transfer@&ordofan 9 the parts of the Ngok Dinka chiefdoms whichienedready
10 in 1905." 10 included in Kordofan before 1905 -- and hmtties
11 There are a lot of reasons why, in siitbe 11 agree that some were -- would have beerféraeg
12 clarity that Dr Crystal and Mr Born attribuitethe 12 anew, which is simply impossible.
13 English language, this means, and can onnptkat 13 By deciding to allocate territories al@nline
14 the experts were supposed to determine ¢he ol 14 defined by alleged respective rights of ldaghgs,
15 pre-existing boundary between the provinées o 15 without any regard for the provincial prestixig
16 Bahr el Ghazal and of Kordofan before thesfier of 16 boundaries, the ABC experts clearly excedutid
17 the Ngok Dinka chiefdoms in 1905, and naind not -- 17 mandate, Mr President, and worse: they exceéavhile
18 to invent retrospectively a limit exclusivéigsed on 18 they themselves had clearly, formally, exgyes
19 very indecisive rights of the Ngok Dinka. 19 accepted that a boundary pre-existing thé fradisfer
20 I can only list the most important ofsbeeasons. 20 could be drawn on the basis of a scientifedysis of
21 First, | would certainly not even think ofigig 21 the available archives:
22 a lesson of English language to Mr Born. Bk his 22 "The Ragaba ez Zarga/Ngol, rather than th
23 English nursery rhythm: 23 River Kiir, which is now known as the Bahiebb, was
24 "This is the dog that worried the cat Hided 24 treated as the province boundary."
25 the rat that ate the malt that lay in theskedhat 25 The ABC experts definitely agree neithigh
Page 14 Page 16
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09:33 1 Professor Daly nor with Mr Schofield, mmteed with 09:36 1 paragraph (a), and the definition of thertdaries of

2 counsel for SPLM/A for that matter. Againisttvas 2 the area on the other hand, and this is pgphdb).

3 erroneous, but this was within their mandae, on 3 But the experts' report is so clearly akish and

4 this basis alone the Government could not péeaded 4 grossly misconceived, so abundantly unrelat¢de

5 an excess of mandate. 5 mandate of the ABC that, at the end of the dath

6 The experts should have been seen asghdefimed 6 exercises are difficult to completely distiigjufrom

7 the boundary of the area of the nine Ngok Bink 7 each other. It goes without saying thatfriam

8 chiefdoms transferred to Kordofan in 1905, tad on 8 neutralising each other, both aspects crotlisie

9 the basis of their analysis of the documentati 9 the answer which must be given to both questio

10 available to them. But, as is well knowryaa, this 10 This, Mr President, is a natural traogito the

11 is not what they did. Completely abandoningithout 11 follow-up of our presentation, which will i€ on your
12 giving any reason -- this line of reasonthg, experts 12 mandate. This will be done by Professor @rely if

13 invented a kind of no man's land, or resumillas 13 you'd like to give him the floor.

14 James Crawford put it yesterday, which iartye 14 Thank you very much.

15 incompatible with the very idea of a transfer 15 THE CHAIRMAN: | thank you, Professor Pellet. tBagfore
16 Then the experts based themselves amfact 16 giving the floor to Professor Crawford | wiblike to

17 post-1905 findings, and on so-called "dontiaaual 17 allow Professor Reisman to ask a question.

18 secondary rights", which can find no basiatabever in 18 (9.38 am)

19 their governing instruments. 19 Questions from THE TRIBUNAL
20 Applying a mysterious pseudo-legal ppteof the 20 PROFESSOR REISMAN: Professor Pellet, | thankfgoyour
21 equitable division of shared secondary rights 21 preliminary remarks going back to the questiat
22 combined -- nobody can guess how -- withptireciples 22 | posed several days ago. | am concerned to
23 of equity, substantive justice and fairnéss experts 23 understand the Government's conception dfitieion
24 divided the goz -- a geographical notionrelsti 24 of this Tribunal, and | have a number of ¢joas for
25 unrelated with their mandate -- between thek\Dinka 25 you so that | understand the position that th

Page 17 Page 19
09:34 1 and the Messiriya on the basis of what teemed to be| 09:38 1 Government is proposing to the Tribunal.

2 reasonable and equitable. This was not aigésn of 2 My first question: does the Governmenievel that

3 a pre-existing limit but an allocation of ttary. 3 the ABC had a competence to determine its own

4 You can call this ultra or infra petitagmbers of 4 competence?

5 the Tribunal; the fact is that the interprietabf 5 I'm sorry, I'm not holding my arm up infia at

6 their mandate cannot find any kind of juséfion in 6 what you're saying; it's the sunlight tha#syv

7 the agreements between the parties. TheteXport 7 troubling.

8 is manifestly extra petita, and adds up exxseet 8 My second question may be adapted inighe df

9 mandate to excesses of mandate. 9 your first answer.
10 Two last very short remarks, Mr President 10 PROFESSOR PELLET: I think that Professor Crasiioitl
11 First, Mr Born refuses to concede anghbut he 11 come back to that as well. My view is thatsay
12 is keen to declare that we concede a lat titie 12 that as long as there is no possibility for
13 that from time to time, as | explained orugzdy and 13 interpretation, there is no competence.
14 Monday, we have reformulated our claims, &reh 14 The only competence they could have iistewpret
15 slightly inflected them; seuls les imbéciteschangent 15 strictly the mandate, and we cannot denytliest have
16 pas d’avis, only fools never change theirdninBut 16 a slight possibility of interpretation -- pably they
17 | wish to make very clear that it cannotriferired 17 can try to explain that the cat barks, arghilike
18 from my omission of one argument or the othisr 18 that -- but it must really be related anittyr
19 morning that we have conceded anything; olyr o 19 related to the mandate.
20 concession is to the time constraints. 20 PROFESSOR REISMAN: I'm not sure | understand tiat
21 Second, as | have said when startingotie$ 21 fits into competence to determine competeBue.in
22 recapitulation, there is something strikimghe 22 the light of what you've said, and partidylgour
23 present case. Indeed, Article 2 of the Aabitin 23 remark that the question was -- I'm quotiog gow --
24 Agreement makes a clear-cut distinction betwhe 24 "whether the ABC complied in all and evershian"
25 determination of an excess of mandate opribeéhand, 25 or -- again quoting you -- "entirely and dbizly

Page 18 Page 20

7 (Pages 17 to 20)

Trevor McGowan
info@TMGreporting.com



THE GOVERNMENT OF SUDAN / THE SUDAN PEOPLE'S LIBERAON MOVEMENT/ARMY

Day 6 Thursday, 23rd April 2009
09:40 1 correct" as the standard that you intiéeTribunal 09:43 1 You cannot -- | say this with respecead the
2 to apply, are we in effect sitting in thispest as 2 dossier of information about the positionhef t
3 an instance of appeal? 3 Ngok Dinka in 1905 and believe that it borg an
4 Do you view us as sitting as an instari@ppeal 4 relationship whatever to the ABC area. imsply off
5 if our function is to decide whether under thigric of 5 the planet. That being so, even if you thkettibal
6 excess of mandate ABC was "entirely absolutelyect"” 6 interpretation of the formula, what you have i
7 in response to question 2(a)? 7 an application of that which is flagrantly amsistent
8 PROFESSOR PELLET: It seems to me clear that y@uat 8 with the extent of the Government's concessidine
9 an instance of appeal as such, because thalagm 9 Abyei Protocol.
10 only be on the solution decided by the ABQegts. 10 | won't say anything more than what ¢ saisterday
11 But | would think that the standard for agjatng 11 on the evidence of Mr Zakaria Atem, but | \@davite
12 whether or not they have complied with theandate 12 you to read in particular paragraph 21 ofittiness
13 is the same standard as the one you woukgtbav 13 statement of Vice President Taha. What haggpeas
14 apply on the appeal. 14 that the Danforth proposal was put forward, 3PLM/A
15 PROFESSOR REISMAN: Then, if | follow that -hirtk 15 came back with one of what are a number have about
16 | understand the position that the Governrsent 16 four in the record -- of proposals to qualfg
17 espousing -- that means that when the Trilmomaes 17 formula by reference to later dates.
18 to analyse in its deliberations the ABC rgpoe 18 The sentence in this case read:
19 really are not using the language of reviéexoess 19 "It is the area referred to in the 197li& Ababa
20 of power, excess de pouvoir, of infra petifa, 20 Agreement and which was administered fron#167.978
21 ultra petita, but essentially we will be exaing 21 under the President's Office during the cuyef the
22 whether or not the ABC was correct, was elgtir 22 said agreement."
23 absolutely correct? 23 In fact what they were trying to do was t
24 PROFESSOR PELLET: In interpretation of its maeday 24 recuperate the gains of the Ngok Dinka, éhédrial
25 answer is yes, sir. 25 gains under the Condominium Administratiothenorth,
Page 21 Page 23
09:42 1 PROFESSOR REISMAN: Thank you. 09:44 1 into the definition of the Abyei Area. dftwas not
2 THE CHAIRMAN: | thank you very much, and | givestfloor 2 agreed. That was not agreed. The Danfodpgsal was
3 to Professor Crawford. 3 put forward as a take-it-or-leave-it propoaal] this
4 (9.42 am) 4 alternative had to be withdrawn.
5 Closing submissions by MR CRAWFORD 5 What Mr Zakaria said the other day -- wheve it
6 PROFESSOR CRAWFORD: Thank you, Mr President, nezenbf 6 to be profoundly true -- is that the expedted as if
7 the Tribunal. In the time remaining, | witta with 7 that sentence had been added.
8 the interpretation of the formula, then with 8 Consequential arguments -- | simply dohaote time
9 delimitation, and then make some final remarks 9 to go further into the travaux, and | apoledisr
10 The final remarks are intended to inclsaiee of 10 that.
11 theissues that have just been discussed. In 11 Consequential arguments. It is said iy m
12 consequence, because that is such and importa 12 colleagues that only a reference to SultamRas made
13 question, I'm going to be telegraphic if maichine-gun 13 whereas the formula refers to nine Ngok Ditkiafdoms.
14 in some of the other matters, and | apoldgisthat. 14 First of all we say all nine chiefdoms&vim the
15 Dealing with the formula, the Abyei Piatbis 15 south. They were north of the Bahr el Arab accept
16 based on the uti possidetis line of 1956e CRA 16 that, as well as being south of the BahrrabAbut
17  agrees to self-determination for the souttherbasis 17 they weren't far north of the Bahr el Aral #rey were
18  of the uti possidetis of 1956. 18 nothing like Belgium-sized north of the BahArab.
19 The Abyei Protocol is an exception td,thad it 19 In fact, the references to Sultan Ratheftime
20  has to be read as an exception. It was@ession by 20 refer to Sultan Rob and the people of whielwvhs the
21 the Government of an extra possibility oé&rendum. 21 paramount chief, and that's associated hlspecific
22 Itwas not a concession which took the fofm general 22 and limited territory. The sources of that clear.
23 grant of power to the ABC experts, actinghair own, 23 For example, Governor Lloyd in 1907:
24 todrive a Belgian-sized coach and horsesitr the 24 "The southern boundary of the Homr trisdsetween
25 distinction between the north and the south. 25 the Bahr el Arab ..."
Page 22 Page 24
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09:46 1 By which he was referring, let us feaythe sake 09:49 1 Ambassador Dirdeiry is reported as saying:
2 of argument, to the Ragaba ez Zarga: 2 "What we are here for is to draw boundszifigat
3 "... and the River Kiir between them, lditer 3 were drawn in 1905, that is saying 100 yegos #\s
4 [the River Kiir] being occupied by the Dinkasder 4 the chairman of this committee told you, befitrat
5 Sultan Rob." 5 year the Ngok were in Bahr el Ghazal. In 19@fy were
6 That was the understanding at the time. 6 transferred to Kordofan. There were boundarne 905
7 Similarly the Gleichen handbook refersalation 7 before that transfer took place. We want tmknow
8 to the post-transfer boundary to Sultan Rab an 8 those boundaries.”
9 Dar Jange belonging to Kordofan. "Sultan Reltaken 9 Now, that may be right or wrong as anrjrgtation
10 as shorthand for the people of Sultan Rdie T 10 of the formula, but it was the Government's
11 anthropologists hadn't got to the Dinka laf ttage, 11 interpretation of the formula and there wegen any
12 but that was the group they were talking glamd they 12 acquiescence in any other position.
13 had considerably more information about thaoiyding 13 I turn to delimitation. I'm not goingtepeat
14 about Sultan Rob's rheumatism, than Profé&saigrwould 14 what Mr Bundy said yesterday on the ter@tori
15 allow. 15 interpretation. The rest of this presentatissumes,
16 | should explain the phrase "Dar Jange". 16 without concession, that the tribal interatien in
17 "Dar Jange" is spread across the map. Mgeserthat 17 some version is correct. Nothing is repefitad what
18 it relates to earlier, rather imprecise maps, 18 Mr Bundy said, but nothing is conceded invilag
19 particular from the German explorers of thedbe part 19 I handle this.
20 of the 19th century, where "Dar Jange" wesraenient 20 The first point to make: this is not aedased on
21 description: there be lions, there be Dinka. 21 18th century tribal title. It is not the Kahds of
22 It is not a specific reference to the Ngehich is 22 the Dinka lands. The SPLM/A oral historyechas to go
23 why | interrupted my friend the other day wine 23 back to 1905, and to stop there. It requires
24 appeared to me to be saying that the word JBxage" 24 a precisely calibrated historical memory,alHithink
25 was a reference to the Ngok. It's a referémthe 25 is frankly fantastic.
Page 25 Page 27
09:47 1 Dinka. 09:50 1 There were clearly tribal movementsssthis vast
2 Looking at the 1904 map, the word "Dargédrihere 2 region of Africa in the 18th century; we'vedissed
3 includes the territory of what we know to hiveen 3 that in the pleadings. There is no evidehaethe
4 quite a number of Dinka groups at the turthef 4 ancient tribal extent -- such as it may hasenbon
5 century: the Malwal Dinka, the Ruweng Dinkeg Twic 5 certain versions of it -- of the Ngok to theth bore
6 Dinka and also the Ngok Dinka. Whether thes@ewho 6 any relationship to the position of 1905, #reloral
7 put "Dar Jange" on that map knew of those lgeisp 7 history does not prove that.
8 irrelevant. He certainly wasn't making 8 The second point: the distinction thatBdrn tried
9 an anthropological statement about the ninefadms. 9 to draw between a tribe and a boundary, shiet
10 As to the Ngok right to vote, on any viewn any 10 a distinction the administrators had in mifithere was
11 view -- the Abyei Appendix distinguishes, am@inately 11 no separate subsequent act of delimitatiemetwas
12 for them, between some Ngok and others.'vasshid, 12 a single act which was treated as havingriotéal
13 you cannot believe that the Ngok were atlAri 1905. 13 effect.
14 That conclusion is not available on the evide It 14 Thirdly, assuming for the sake of arguntieat the
15 may have been true for Mr Tibbs in 1951 that's 15 tribal interpretation is right, it doesn'tamethat the
16 a completely different point. 16 tribe carries with it just any boundary, urdihg
17 If you give meaning to the phrase "in@9@hich 17 a boundary the size of Belgium. The forrmdeessarily
18 our colleagues agree you must, the consegugtizat 18 implies a distinction between tribal terrjtonat
19 there is a distinction between some Ngokathers, and 19 could conceivably have been said to haverheeopart
20 the only question is criterion to which tHatinction 20 of Kordofan in 1905, and other rights or migior
21 is to be drawn. 21 practises or itineraries of the Ngok to themthat
22 As to the alleged acquiescence of theeGwment in 22 were not related to Kordofan after 1905. tTha
23 the ABC's interpretation of the formula, tisaanother 23 invalidates the experts' treatment of argstdin and
24 example of spurious acquiescence. | refer to 24 of itself.
25 paragraph 77 of the ABC report, where 25 In terms of the application of the tril@imula as
Page 26 Page 28

9 (Pages 25 to 28)

Trevor McGowan
info@TMGreporting.com



THE GOVERNMENT OF SUDAN / THE SUDAN PEOPLE'S LIBERAON MOVEMENT/ARMY

Day 6 Thursday, 23rd April 2009
0951 1 I've just explained it -- and it's a madied 09:54 1 and doesn't establish an area the sBelgium.

2 interpretation which is compelled, it seemagpby 2 Secondly, just west of Koak is locatednals

3 the language of the formula -- I'm somewhataired, in 3 netted area with the word "cult". Assumingt it

4 that although Mr Born has spoken twice singe m 4 means cultivation, whatever it says says ngthbout

5 presentation on the application of the tribal 5 whether the Ngok were involved there. If fiide

6 interpretation, he hasn't bothered to repiytst of 6 "cult" gives the Ngok 11,000 square kilometiés one

7 what I've said. No doubt he will do it shertl 7 of the most profitable pieces of agricultuadlour

8 On the onus of proof, the PCA Rules, AetitA(1), 8 that | have heard of.

9 are clear: each party bears the burden saime 9 The fact that the SPLM/A tried to derieerething
10 burden -- of proving the facts and conterstion which 10 from the Whittingham sketch shows how dedpétey are
11 the claims are based. Whatever the postitime 11 in the absence of actual documentation.

12 excess stage, this is particularly trueet th 12 The Dupuis's sketch map of 1921, a maghtoh we
13 demarcation stage, where each side is gtamtin 13 attach particular significance, the SPLM/Aaesathat
14 a position of equality. 14 Dupuis has marked two dugdugs along the UremoBo the
15 Mr Born obviously doesn't accept thaislse he 15 north of Kual Arop's village, located at Aby&here's
16 doesn't accept what | said about the relstipn 16 no particular problem with that; we accept the word
17 between Article 2(a) and Article 2(c). B text of 17 "dugdug" is there and that it indicates akBicattle
18 it is perfectly clear: as soon as you deteertiat 18 camp.
19 there is an excess of mandate -- obvioustgthre 19 Incidentally, there are dugdugs far ®ehst
20 some limitations in the notion of excess ahdate, 20 which Mr Born, in his search for dugdugs hlighted.
21 which have been discussed and which you toeggply -- 21 They are quite plainly in the Rueng area.
22 but as soon as you have determined that wase 22 Incidentally, we got the Dupuis map bgrate two
23 an excess of mandate, that is the end of the 23 days before the counter-memorial. Mr Bofarred to
24 Article 2(a) phase, Article 2(c) starts, timel 24 their getting a map by chance. | can tall §mt in
25 experts' boundary no longer has any stathat is 25 the course of the pleadings schedule ottss,
Page 29 Page 31

0953 1 what Article 2 plainly says. 09:56 1 that's an experience that both sides lhase

2 I'm going to go -- probably this time la¢ speed 2 In the time available we were availablatmntify

3 of light, rather than the speed of soundreugh the 3 five Ngok Dinka sections immediately nortittoeé
4 SPLM/A's treatment of the documentary soutcesed on 4 Bahr el Arab. In fact, a closer examinatibthe map

5 their PowerPoint presentation of yesterday. 5 indicates seven.

6 First of all, Lloyd's map of 1908. At nitise 6 The first point | would note is that itosts the

7 notes on the page that were shown illusthatethe 7 Mareig, which is of course another word fa& Mgok,

8 Ngok live on and just north of the River Kiifhat is 8 close to the river. Thisin 1921. We'retatiing of

9 not in dispute. It should be emphasised thetethere 9 an area that has just been taken over by the
10 is not in the record, so far as we are avearg, 10 Condominium.

11 incorrect reference to the River Kiir. Tiodonial 11 Further east are the Ruweng Dinka, anccgo see

12 administrators, whenever they mentioned fiive g6t it 12 that there is something which could be takdre

13 right. 13 an indication of a boundary. I'm not suggest is

14 Hallam's route report is said to focusozating 14 a boundary, but something that could be tédée

15 dry-season water sources. Mr Born critioisgause of 15 an indication of a boundary between Etaictvive know

16 that report because it displays Arab cangs, n 16 to have been a Dinka settlement, and thedRuen

17 settlements. Of course it mentions campallah was 17 But what you can see in that map, if pak at it

18 travelling close to the Bahr el Arab, arglnitt 18 very carefully -- and we've highlighted thiengreen --

19 suggested that the Homr had permanent setiterthat 19 are the sub-chiefdoms, which were mixed tegeb some

20 far south; that's not in issue. 20 extent, and to some extent distinct, depgnaoimthe

21 Whittingham's sketch map: only two obagons. 21 season, clustered on the north bank of the &arab.

22 Located on the southern bank of the Ragaarem one 22 They're highlighted: Bongo, Abyior, Tdqje which

23 can find a solitary dugdug. The word "duddug 23 we understand to be another name for the itesure

24 inference implies Dinka; it does not necelyshy 24 I'll have a chorus of complaints if I'm wroalgout

25 inference imply Ngok Dinka. That's pure spetion, 25 that -- the Manyweir, the Mareng, the Achbk, Diil.
Page 30 Page 32
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09:57 1 The other two, if they were mountain patrothe 10:00 1 that, because it shows the Ngok in relatiche Homr,
2 10°35' line, must have felt mighty lonely. 2 but it also shows an extremely small area.
3 There was then a huge leap from Dupuiisoteell, 3 This was prepared after enquiry from thieials
4 with none of the intervening documents diseddsy 4 of all three provinces. There is an accurate
5 my friend. Howell is 1951. He says thatNuok 5 description of the circumstances of its prafian and
6 extends -- this is in 1951, contemporary W@tmnison 6 therefore its provenance in the ABC expedagfEndix.
7 and Tibbs: 7 It was prepared for the purposes of resoliribgl
8 "... northwards along the main watercosireé 8 grazing disputes by an official in Khartourteaf
9 which the largest is the Ragaba Umm Biero." 9 enquiry. It contains detailed and preciserimition.
10 Even in 1951 Howell is talking about thmm Biero. 10 The onus is on the SPLM/A to show thatwinter
11 There's nothing here that could possiblysatisé 11 settlement activities of the Ngok were radiica
12 SPLM/A case. 12 different from the picture that can be sesneh They
13 Then there's the 1965 agreement. The 486 1966 13 have not discharged that onus.
14 agreements recognise that the Ngok had pemhan 14 The two accounts that we have near 1960%0
15 settlements on the Ngol. By 1965 they didt's the 15 winter practices of the Ngok indicate thatyth
16 point. It doesn't mean they had them in 1905 16 clustered together during the rainy sea3drat's what
17 Then there was some reference to Cunrisdiibbs. 17 Wilkinson said before the transfer; that'stWillis
18 Cunnison I've dealt with. As for Mr TibbsHowed you 18 said after the transfer.
19 his sketch of Dar Messiriya, which bearselatronship 19 | turn to the SPLM/A case for area 4.
20 to the ABC area. It was, incidentally, nicesee 20 Paragraph 51 of the rejoinder lists alremof
21 Mr Tibbs in court during the proceedings. 21 items. Mr Born pointed out quite rightly tlita
22 In conclusion, let me take you to twotskemaps 22 doesn't only list the community mapping répgbiough
23 from the period around 1930, by which stage 23 it does make the assertion in relation tactamunity
24 Professor Daly's argument ab ignorantia ea® ho 24 mapping report that:
25 application; by 1930, the Condominium Admirgigon. 25 "A fair reading of the various items thee cited
Page 33 Page 35
09:59 1 This was the colonial service of the Sutta pride of 10:02 1 shows that permanent Ngok Dinka villagesaWocated
2 the British; it wasn't, as it were, formallyitish, it 2 throughout the Bahr region, extending nortthéogoz
3 was Condominium, but a separate colonial serivi 3 and latitude 10°35', both in 1905 and for desa
4 which great pride was felt. This was the iserof 4 thereafter."
5 MacMichael, this was the service of people lik 5 | simply invite you to look individuallynal
6 MacMichael: real scholars who also spent tiyeeys and 6 collectively at the evidence that's referhtthat
7 years, in the field. 7 paragraph. The statement is plainly untrue.
8 What did they show at this period? 8 In his conclusion, Professor Daly in lésand
9 This is the 1927 tribal map. If you cae &, 9 report said at page 19:
10 you're better than | am. Let me just find it 10 "... the critical importance of Wilkinssmeport
11 You can see "Humr" written right acrdss ABC 11 for our purposes, when seen in the lighheffierms of
12 area. You can see "Mareig", which is of seuhe 12 Reference of the ABC, is that Wilkinson fouxigbk Dinka
13 Ngok, near Abyei, to the north of the BahArdb. You 13 in permanent occupation of sites along artdemorth
14 can see an early version of the straightdmendary 14 (left) bank of the Ragaba ez Zarga."
15 to the south -- it was being straightenecdapabout 15 Now, that statement is revealing in tiwegs.
16 this time -- and you can see the Mareng Dinkher 16 First of all, when | asked Professor Dalhether he
17 east. 17 could find in Wilkinson's report actual coster
18 That's a depiction -- it's obviously atsk and 18 specific evidence of occupation on the Ragabarga
19 not a detailed map -- but that's a depiafohat the 19 in 1905 he said he could not, although he lsaiwould
20 person who produced this map thought wasesthéve 20 interpret the report in that way.
21 tribal distributions in 1927. As a mattersofence it 21 The second point is -- and this is a rgaizde
22 bears no relationship to what the ABC expits 22 slip -- when seen in the light of the TerrhReference
23 Then let me take you back to the Civsap.niThe 23 of the ABC, it would be a remarkable readihg route
24 Civsec map was broadly consistent with tliegpéctions. 24 report in 1902 that it should be seen intliftthe
25 Okay, it was a summer camp description, aatépt 25 Terms of Reference of the ABC.
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10:04 1 An expert is asked to talk about histb 10:07 1 case has been pleaded to conduct theutifoi€J-type
2 documents and not talk about the Terms ofrRefe of 2 research in the Sudan Survey Department thatould
3 the ABC. He shouldn't have been concerndul thvit 3 have like to have conducted, and we haveltedame
4 Terms of Reference of the ABC. He is clesebding 4 experience of finding graphics by chance tiatSPLM/A
5 the document backwards. In that respech ather 5 had when it belatedly undertook its own resear
6 respects, he faithfully complies with the SFAMase. 6 But we can't be sure that it's there. ®Vieo knows
7 The third point -- and here | have to Isagve 7 anything about archives, and in particulaf l-say
8 great respect for Professor Daly as a histeriss 8 so with respect -- Third World archives, witlow that
9 that he is not able to say that the evidenpparts 9 things have gone missing; even in First Warlthives,
10 the SPLM/A claim to area 4. 10 the best possibly preserved archives, thhtisase.
11 What he says is that the Ngok Dinka Wiere 11 If your cartographers accept Ambassador Di'de
12 permanent occupation” -- he doesn't actsaly'in 12 invitation to visit the Survey Departmengyttwill see
13 1905" in the words that I've quoted, buslassume in 13 that the records of the department canndeberibed
14 1905 -- of areas "on the north (left) bankhef 14 as well-organised.
15 Ragaba ez Zarga". That's the best he caarsayt 15 But the sketch we did submit, Percivgltstch
16 doesn't establish -- it does not establisim-SPLM/A 16 covering the area from Wau to the River Kdir,
17 claim to area 4. 17 a complete document. It's not a scramadts bit.
18 | hope the Tribunal will allow me nowtie a little 18 We did submit a bit of Wilkinson's sketchl®D2
19 less telegraphic. 19 because we thought it was the only relevaet @ his
20 MR BORN: Ifit helps you, Professor Crawford, den't 20 one is a whole one, and the other partrofiy or may
21 have any objection to you going over a while. 21 not exist; we haven't got it.
22 PROFESSOR CRAWFORD: That's very kind of youBdrn. 22 Moreover, turning to the Whittingham sketonce
23 MR BORN: Subject, of course, to the presiderttgrol. 23 the Whittingham sketch is correctly assemiilbdcomes
24 PROFESSOR CRAWFORD: In that case I'll say soimgtklse. 24 clear that in relation to his journeys, the toutes
25 Mr Born and | have crossed swords, butasebeen 25 are entirely separate.
Page 37 Page 39
10:05 1 a redoubtable opponent in this case. 10:08 1 To conclude, taking into account tiheumnstances
2 Let me speak very briefly about the doautsieIn 2 in which this case has been pleaded, theme is
3 the closing remarks | want to address onlypoiots: 3 evidence against the Government of wilful nscidsure.
4 the question of access and the question affyogtion 4 That being so, the normal rule applies: thait was
5 faced with the difficult task that you havepgrform. 5 for each party to prove its case by doingits
6 On the question of access Mr Born hasdtdat 6 research within the timescale laid down byTtHbunal,
7 the Government did not disclose parts of maps, 7 which was by the counter-memorial, which wetatid they
8 especially Percival's 1904 route map and \igitam's 8 did not.
9 1910 route map. 9 | should say that the Government proviaéadll
10 Now, it's true, and | put my hand uperh@aps 10 sketch map of Hallam's trek from Dawas to'Rolal
11 | should put two hands up, in accordance thighDinka 11 village. We have never had additional Haltaaps.
12 over the experts' area; | surrender -- wendtdsubmit 12 I turn now, in the second part of my itigs
13 the whole of Wilkinson's sketch with the 196ate from 13 remarks, to your role in the context of tle fireas
14 El Debekir to the Kiir River. We didn't hatre bit in 14 which | have distinguished the other day.
15 the middle, we had some scraps. We had jLidige 15 The question is -- and Mr Born has dfaitdy put
16 northern part of that map to be irrelevantae didn't 16 this point repeatedly, some other pointssipeated
17 give it to you. We gave to you when askéb didn't 17 himself less fairly, but we haven't yet pdad him
18 have the section in the middle which theyntbul've 18 with an answer -- what's the difference betwihe ABC
19 already analysed it and shown you it doesake 19 and you, in the context in which we are noW i
20 a difference. 20 | am going to turn that question around ask:
21 As for the sketch of Percival's routerfridiir to 21 what was the condition on which the ABC'orepn the
22 Wau, it was submitted in its entirety. likely that 22 context of a decision by the ABC expertsrdfie
23 other sketches including aspects of Persitraiels 23 failure of consensus, would be binding on the
24 are still in the Sudan Survey Department. 24 Government?
25 We have been unable in the timescaléhinwthis 25 We are talking now about a decision teridtorial
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10:10 1 matter associated with the principle of 10:13 1 ABC and the ABC experts. That is theatiéhce between
2 self-determination and the consequence beadgrin 2 youand the ABC, and that is the answer t@btn's
3 a form binding on the Government. As a maiter 3 questions.
4 general public law, as well as a matter aérimational 4 Mr President, members of the Tribunalnkhgou for
5 law, the position is clear. 5 your patience throughout this case.
6 The ABC was a sui generis body. Mr Bamdelf 6 THE CHAIRMAN: I thank you very much, Professora@rford.
7 declined to classify it as a court or tribunkilis 7 PROFESSOR CRAWFORD: I'm sorry, | should say # fit
8 not called a court or tribunal; it's called 8 of enthusiasm | forgot the agent -- Mr Dirgteirould
9 a commission. 9 like to present our submissions. | do apsegd
10 The word "commission” covers, if the idigtished 10 him for that slight impropriety. He will nbe very
11 members of the Tribunal will forgive me, altitude of 11 long.
12 sins; from bodies which are indistinguishdtben 12 THE CHAIRMAN: Alright. Ambassador Dirdeiry, ychave the
13 courts, such as the Eritrea-Ethiopia Claimilsuhal, 13 floor.
14 which was clearly a court under another namodies 14 PROFESSOR CRAWFORD: And | am grateful to Mr Bfmmthe
15 which are performing other sorts of functioBsit you 15  permission.
16 can't have it both ways. 16 MR BORN: Our permission is just courtesy. Ridake
17 If you want the ABC -- and | emphasisaiagthe 17  all the time that you need. Thank you.
18 ABC,; this is why we take this procedural paio 18 (10.14 am)
19 seriously -- to have the attributes of a tour 19 Closing submissions by AMBASSADOR DIRDEIR
20 including competence-competence, it has taelike 20 AMBASSADOR DIRDEIRY: Mr President, distinguishetembers
21 a court; it has to behave in a judicial manne 21 of the Tribunal, we have come to the endhef t
22 You only have to look at what they digvriting to 22 Government of Sudan's pleadings in this chde.
23 the United States Government to find out vwtan had 23 not intend to summarise the arguments tleat th
24 agreed, and then not following the advice,then not 24 Government has presented to you in its waritte
25 telling us they had done it, and then snegtimir 25 pleadings and during the course of the [paslays.
Page 41 Page 43
10:11 1 report in afterwards -- to see that thelydved in no 10:14 1 | believe that we have shown why the Guwent's
2 manner like a court. 2 strong belief that the ABC experts exceedeit th
3 Of course, they had the power to interfiret 3 mandate is well founded.
4 mandate, but every body with decisional-makioger, 4 | am also confident that we have we hawveiged
5 irrespective of its classification, has thatharity. 5 this Tribunal with the correct interpretatimithe
6 The crucial question is whether a body, iniclgc body 6 formula that the two parties agreed to an&hav
7 of a sui generis character -- as usual, thelsvo 7 demonstrated that the area of the nine Ngok®i
8 "sui generis" cover a multitude of analysés given 8 chiefdoms transferred to Kordofan in 1905 hased on
9 the authority to decide for itself on a jurisinal 9 the factual record.
10 formula which involves a question of law. 10 The outcome of this case is obviouslgritical
11 In the system of international law whiet have and 11 importance to the entire country. We ardident that
12 to which states are subject, in the systegenéral 12 your decision will be grounded on the factd e law,
13 principles of law which is postulated asdbelicable 13 and will result in the settlement of the dispthat
14 law of this Tribunal, the question is whetaerentity 14 currently divides the parties.
15 is given the authority, right or wrong, tdetenine the 15 The Government of Sudan is extremelyefmhto all
16 scope of its own jurisdiction. 16 the members of this Tribunal for acceptingd¢bas
17 We say even if that might have beenitruelation 17 arbitrators in this case, and we are consabthe
18 to the ABC, it was certainly not true in teda to the 18 burden placed on you both in terms of theoit@mce of
19 ABC experts, whose power was to engage aeatific 19 the case and the tight time limits that exist
20 exercise and, after an attempt to find aeosiss, to 20 On behalf of the Government of Sudanouild like
21 reach a decision on behalf of the Commission. 21 also to express our sincere gratitude fahall
22 But you are different. You are a tridunéou 22 support afforded to both parties by the PeenaCourt
23 have an applicable law. You have competenogpetence, 23 of Arbitration and its staff, which has cdmtited
24 and you have competence-competence not merely 24 immeasurably to the smooth running of thesegedings.
25 relation to yourself, but expressly in reatto the 25 May | also take the opportunity to expneg thanks

Page 42

Page 44

13 (Pages 41 to 44)

Trevor McGowan
info@TMGreporting.com




THE GOVERNMENT OF SUDAN / THE SUDAN PEOPLE'S LIBERAON MOVEMENT/ARMY

Day 6 Thursday, 23rd April 2009
10:16 1 to the court stenographer for his harckvemd, via 1052 1 Beyond that, the experts correctly defithedAbyei
2 this Tribunal and the CPA, my thanks to the 2 Area.
3 International Court of Justice for making Gweat Hall 3 Fairly read, a huge body of documentary,
4 of Justice and other facilities available. 4 environmental, cartographic and witness eiden
5 Finally, | would also like to express my 5 demonstrates beyond any fair doubt that thekNhjnka
6 appreciation to our brethren who are hereabralf of 6 have occupied the Bahr region for generations.
7 the SPLM/A, and indeed those on behalf of opiagties 7 Even if this Tribunal were to reconside issues
8 who are present as observers, for the couatesy 8 decided by the five experts, their definitairthe
9 efforts that have contributed to the posititmosphere 9 Abyei Area and the Ngok Dinka's historic hoanel was
10  within which these hearings have taken place. 10 correct in almost every respect. The onbessary or
11 It remains to me, as agent for the Gavent of 11 appropriate adjustment would be to extenchénthern
12 Sudan, to maintain and reaffirm our forméairsissions 12 boundary of the Abyei Area to latitude 1098%th.
13 in this case which have been set out in gitten 13 The Government, over the past yearsidisesd 10,
14 pleadings. Thank you very much. 14 11, 12, 13 or more different objections ® é¢xperts'
15 THE CHAIRMAN: I thank you very much, Ambassadiirdeiry. 15 decision. Ultimately the aim of those ohjats is to
16 We will resume our work at 10.45. 16 delay, to confuse and to complicate. Atethé of the
17 MR BORN: Thank you, Mr President. 17 day, all of those objections are baselesgy are
18 (10.17 am) 18 transparent efforts to re-litigate here anfrof you
19 (A short break) 19 what the experts already decided, in viafetibwhat
20 (10.50 am) 20 the parties agreed and what the rule of &ys.s
21 THE CHAIRMAN: Mr Born. 21 It is essential -- essential to the peaplSudan
22 Closing submissions by MR BORN 22 and to the international community, the oflaw that
23 MR BORN: Thank you, Mr President. 23 governs it -- that you not acquiesce in vihat
24 Your decision in this arbitration williolve 24 Government has done, but that you insteadldpthat
25 issues of fundamental importance both tGtnanese 25 the experts did.
Page 45 Page 47
10:50 1 people and to the international communitgur 10:55 1 Let's begin back where we started) thiée
2 decision will concern the integrity of thee'wdf law 2 Comprehensive Peace Agreement. It provided fo
3 in contemporary life and the right of the Ndaikka 3 a negotiated resolution of 40 years of ciarw
4 people to their ancestral homeland in the AByea. 4 Central -- and the parties on this -- to ifpeament
5 First this arbitration concerns vitallyportant 5 was the status of the Abyei Area, the anddstraeland
6 principles of res judicata and pacta suntsseta. 6 of the Ngok Dinka. The CPA established a r&atde and
7 The parties' dispute arises from a detibiofive 7 remarkably constructive basis for resolvirg plarties'
8 pre-eminent experts in Sudanese and Africstortyi, 8 disputes, including their dispute over Abyei.
9 ethnography, law and geography; experts wire aigosen 9 In the heat of this litigation, this arbtion,
10 precisely in accordance with the partieshess 10 it's worth stopping for a moment, stoppind an
11 The experts applied procedural rules they had 11 reflecting on how remarkable and how constrechat
12 tailored specifically to the parties and thigspute, 12 peace agreement was; on how two warringgsadivided
13 rules to which the parties expressly agrdéten the 13 by four decades of conflict, 2 million dedch million
14 five experts rendered a unanimous and watieneed 14 displaced, put down their arms and agreedgheldy to
15 report which defined and delimited the arfeth® nine 15 resolve their dispute.
16 Ngok Dinka chiefdoms transferred to Kordafat905. 16 | can agree with counsel on the other sfdhe
17 Despite its promise that the report wdnddinal 17 table that how you've seen the two partigstter, the
18 and binding, the Government refused to comjitly the 18 Ngok and the Messiriya in this room, tessifie how
19 experts' decision. That refusal contradiots its 19 remarkable that peace agreement was. fiisthing to
20 own solemn undertakings and the most basiciptes of 20 be honoured and respected.
21 pacta sunt servanda and res judicata. 21 Let's look again at the Abyei Protocdle've seen
22 It's essential to the integrity of thierof law 22 it many times before, but let's take one nmok. We
23 that this Tribunal not acquiesce in the Goremt's 23 can see Article 1.1.1 on the screen. Iteddhe
24 actions, but that it instead uphold the patti 24 parties' agreement about the Abyei Areaaitt:
25 agreements, the experts' decision and theofu&w. 25 "Abyei is a bridge between the north trdsouth,
Page 46 Page 48
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10:56 1 linking the people of Sudan.” 11:00 1 Avrticle 1.1.2.
2 Let's think again about that languagégint lof 2 You can see Article 5.1 there on the stiedront
3 what we've learned over the past week. teftect on 3 of you, and how it refers to defining and derating
4 where the parties, the north and the soutbldNmave 4 the area set forth in Article 1.1.2, and thatpoint
5 conceived their bridge. Was it in the Bala tire goz, 5 | will come back to.
6 where the Ngok and the Messiriya lived ashant for 6 The Abyei Annex provided for the appoininef five
7 generations? Or was it in that narrow stfipveamp 7 impartial experts to the Commission. Theipart
8 land, just to the south of the Kiir, where the 8 recognised that the definition of the AbyeeAmwould
9 evidentiary record has no reference to anysivga 9 raise complicated historical, factual and ptbsues.
10 ever having been seen? 10 We've seen clearly the complexity of thosaes in the
11 Let's look at Article 1.1.3. Remembaet fhsays: 11 last days, historical, anthropological, eomimental.
12 "The Messiriya and other nomadic peoggesn 12 We've heard, albeit almost entirely fritve SPLM/A,
13 their traditional rights to graze cattle amove across 13 from Professor John Allan, from ProfessoryDibm
14 the territory of Abyei." 14 Mr Schofield, from Dr Poole. We also heaghin
15 Think again where the Messiriya had their 15 almost entirely from this side of the rootmoat the
16 traditional grazing rights, which the Ngokmised in 16 views of Professor Cunnison.
17 Article 1.1.3 to respect, and which here mod they 17 Those issues -- the anthropological, the
18 promise again always to respect. 18 environmental, the historical -- are comptary are
19 Did the Messiriya graze south of the Hiirthe 19 highly complex, and that was exactly theanahat the
20 sudd and the tooc? Or was it like Profe€smmison 20 parties agreed to the selection of five esperand
21 and Zakaria Atem and everybody else toldhad:they 21 you can read it on the slide -- knowledgeable
22 grazed north of the Kiir, up by the Ngoltjssuth of 22 history, geography and any other relevanteige.
23 the goz? 23 As we also saw, the parties agreed, they
24 Let's look again at Article 1.1.2 of the 24 specifically designed an appointment mechaifiis those
25 Abyei Protocol. It set forth the partiesesgnent, 25 experts. Pursuant to Article 2 of the Abdenex, the
Page 49 Page 51
10:58 1 their substantive agreement on the AbyeaA The 11:01 1 United States and the United Kingdom we@gpoint one
2 territory is defined as: 2 expert each, and the Inter-Governmental Aitshfor
3 "... the area of the nine Ngok Dinka athiehs 3 Development, the IGAD, was to appoint the riemg
4 transferred to Kordofan in 1905." 4 three.
5 That provision was the substantive cotnaesof 5 The parties agreed for the IGAD to reselnrg
6 the parties' agreement on Abyei. We haveidered it 6 disputes about the composition of the Tribusadi
7 in detail, I'll come back to it, but it waseth 7 we've seen in the last days why the partiesealgo do
8 substantive basis for the parties' agreement. 8 that: the IGAD had played a central role im th
9 We also saw how the Abyei Protocol proditte 9 negotiations of the CPA, it was trusted byhirties,
10 an Abyei referendum, a free democratic eladth be 10 it was an African institution, it knew thedwarties
11 held in parallel with the Sudan referenduts. 11 and it knew their disputes. It was a considehoice
12 importance is vital. We've seen how theresfdum 12 by the parties for the IGAD to select fivgperts;
13 allowed the residents of the Abyei Area ttevan 13 a choice that demands respect and honour.
14 whether the area would be in the south trémorth. 14 The IGAD proceeded with the appointméithe five
15 That referendum was designed specificalngure the 15 experts; it did so with the full cooperatfrboth
16 right of the Ngok Dinka people, the nine Ndbkka 16 parties. No party voiced any objectionspeve
17 chiefdoms, to self-determination in a freenderatic 17 reservations, about the IGAD's choices, the
18 election. 18 United States' choices, the United Kingdarncices.
19 The Government has not, in all its subioiss, ever 19 Once constituted, the experts had between 15 years
20 challenged that basic purpose. Procedutadly 20 of collective experience in Sudan, in Africatheir
21 Abyei Protocol and Abyei Annex establisheslflamework 21 areas of expertise.
22 for a remarkable dispute resolution provisidhe 22 We've heard many harsh assessments explegts in
23 parties provided for an Abyei Boundaries Cassiun, 23 the last days. It's useful to remember vy tvere.
24 which was given the mandate for defining é@charcating 24 You can see them in front of you on the slidlaey
25 the Abyei Area, as it had been substantigefined in 25 were distinguished African authorities oniédn
Page 50 Page 52
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11:.03 1 history, ethnography and African law. 11:.06 1 submissions, including an additional pregen from
2 The three African experts you can see, 2 the Government.
3 Professor Kassahun Berhanu, Professor Gohffueiuki, 3 Stepping back from that -- and | know wdbtoked
4 Professor Shaddrack Gutto, were distinguished. The 4 at this to some extent in the past, but g&ful in
5 other two, Ambassador Petterson and Dr Johmgene not 5 the heat of this litigation to step back awmklat
6 African, but they had devoted their life taida and 6 what those men did -- it was a remarkableffading
7 they were distinguished experts in their field 7 process. It was conducted professionallgctiffely,
8 At no point throughout the entire ABC mredings 8 efficiently and fairly. The experts who contd that
9 did any party object to or criticise any absk five 9 process deserve our honour and our respect.
10 men, and that is because, taken togethgrnibe 10 During the past week we also looked at the
11 an extraordinarily impressive, distinguisheghartial 11 parties fully expected and wanted the expertenduct
12 and honest group of men, and because tHicibee 12 additional investigatory work, additionalfaixal work,
13 expertises provided exactly what the pavti@sted and 13 additional investigations on their own, withthe
14 expected. 14 involvement of either of the parties, andekperts
15 They weren't international arbitratiowyars. 15 did that. It involved research at locationEngland
16 They were just -- if | can put it that way'just" 16 and elsewhere in Africa: the Rhodes Housarlhthe
17 scientists and historians and anthropoladisisthey 17 Bodleian library, the Durham Sudan Archives.
18 were the men with the expertises; they wezerten that 18 We saw how the experts interviewed aolufiti
19 the parties chose and wanted to resolve disgiute. 19 witnesses both in England and in Sudan. Visitgd
20 That choice again demands and deservesspeateand 20 Mr and Mrs Tibbs twice in England, and Prefedan
21 honour. 21 Cunnison also in England. We've seen howeitapt
22 Once they were appointed, the experts almout 22 those people's testimony was -- both sidethpm in
23 addressing the issues that the parties fgezstn 23 as factual witnesses -- and we saw how
24 them. They did so with exceptional diligeringegrity 24 Professor Cunnison's work is so importanigmrtant
25 and skill. 25 in understanding the factual record.
Page 53 Page 55
11:05 1 Like Dr Poole, the experts travelledhe Abyei 11:08 1 At the same time, and very propehg,éxperts
2 Area and the surrounding regions. They sgigrdays 2 conducted additional interviews of witnesses i
3 with the residents, the Ngok and the Messirijaey 3 Khartoum, as we've seen. The experts hearpaties
4 conducted public hearings around the AbyeaAamd in 4 multiple times; frankly, as many times asjheties
5 total they heard 100 witnesses at the plase<sn see 5 wanted to be heard. There were no objectibagy
6 on the screen: 47 Dinka and 57 Messiriya. 6 time throughout those proceedings.
7 The experts included historians who weygable and 7 | have showed you this slide before, lmadnse
8 trained in evaluating the testimony and desioris of 8 it's somewhat similar to what we heard thisnimg from
9 people. They did so in different ways thanase 9 Ambassador Dirdeiry, | would like to showatytou
10 lawyers might do, but those ways are entitbeab less 10 again. | won't read it out, but the wordewhthe
11 honour and respect. 11 Government solemnly undertook to respechABE
12 We heard Professor Daly describe theavialu 12 decision were eloquent, they were an eloquent
13 a historian of oral evidence. Remember xiperts 13 commitment. They too deserved to be honoaned
14 heard 100 witnesses in open public meetinigs,as 14 respected.
15 much time as they needed, with all the im&tgos they 15 The parties set an ambitious schedulthéor
16 needed. Their assessment of that evidemoards our 16 experts to complete their work and annouhe t
17 respect and our honour. 17 decision. Pursuant to the parties' reqthest, joint
18 The experts' work in the Abyei Area wasrous and 18 request, the experts had barely three méatbsmplete
19 demanding. Despite truly daunting time a@ists, 19 their job. That was formidable; it would baexed any
20 logistical challenges and security conceiresy 20 one of us. But they did it, they finishedittwork,
21 conducted every one of the site meetinggs\aad 21 and they delivered the final ABC report ohestule.
22 presentations, and other research that wasroplated. 22 It was a substantial document, 45 pagemimous;
23 Indeed, they did more than was originallgfaen. 23 no dissents, no concurrences. By any stdiitaas
24 Working with the parties, they went to adufigl 24 a highly impressive work. It provided an estp
25 places, heard additional people, entertaadigitional 25 analysis of Sudanese history, ethnographytvet
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11:09 1 issues. It drew on the experts' compléangiskills 11:13 1 the sort of decision that all developedl ewilised
2 and expertise and a wide range of archivahess and 2 legal systems do and should enthusiasticaliyid.
3 other evidence. 3 Failure to do that not only violates thestrbasic
4 The Government has castigated that réport 4 principles of res judicata, but it jeopardidesrule
5 multiple ways. It's been called "a scientific 5 of law in future cases. If the law will naveg effect
6 shambles”, "grossly misconceived”, "bizarnmed &off 6 to adjudicated decisions like that in the fefuvhat
7 the planet". Those characterisations arain't f 7 reason will parties have to choose to resiige
8 When you look at the report, those charagttions 8 disputes through peaceful means?
9 are based on distortions that either leavéomihote 9 With that background, let's turn brieftythe
10 references, leave out whole discussionsapggsitions, 10 Government's complaints.
11 twist the obvious meaning of what the experant. If 11 As we know, it's given us a long and icwrally
12 you step back and look fairly and objectiyelytside 12 changing list of complaints: 10, 11, 12,8\ve been
13 the heat of this litigation, at what the expelid, it 13 told it doesn't really matter. We've seew Hoe
14 was an impressive work. It too demands espect and 14 Government changes the rationale for its ¢aimig on
15 our honour. 15 almost every occasion, and we saw furthengdmin its
16 The experts presented that report t&tksident 16 rationale this morning. However they punth@owever
17 of Sudan on 14th July. That meeting wasged by the 17 they explain them, the Government's clairasafir
18 Government with the full cooperation of thB@members. 18 baseless.
19 No objections were made in the run-up tatleeting; no 19 First they're baseless because, saveonith
20 objections were made when the ABC expertsepted 20 exception, they're inadmissible. They don'dlve
21 their report; no objections were made aftey thad 21 claims of an excess of mandate. They dalh\ivthin
22 presented their report. 22 the parties' definition in Article 2(a). Evié they
23 The only time that the Government begarotnplain 23 did, substantively their claims are implalsithey're
24 about what the experts had decided was vitegnsaw 24 untenable, they're not based in substance.
25 what the substantive result was, and theGthernment 25 As we've seen, Article 2(a) of the Ardiiion
Page 57 Page 59
11:11 1 said, "Let the experts sponge their reiposater and 11:15 1 Agreement provides what the issue isttiigfTribunal
2 drink it". 2 is to decide. It provides a single specificdéfined
3 The Government's refusal to honour theesp 3 basis for this Tribunal's authority to disnebtne
4 report is unsatisfactory. It brings dishononrSudan, 4 experts' report. As we discussed at lengtBlomday
5 and it threatens the rule of law. 5 and Monday, virtually all of the Governmertaims
6 The parties' agreement to resolve the idligpute 6 fall outside the scope of Article 2(a) and therefore
7 was extraordinarily constructive. It endedyé@rs of 7 inadmissible.
8 bitter conflict, 2 million dead, 4.5 milliorigplaced. 8 Article 2(a) does not concern whetheretkgerts
9 The arrangements that ended that war arelgxaet 9 exceeded their mandate in the abstract. @hiep
10 type of agreement that every civilised leyatem does 10 could have attached the usual list that mms fin the
11 and should enthusiastically uphold. 11 New York Convention, or a general referenceulity;
12 Failure to honour those agreements nigtwiolates 12 but they didn't. Instead, as you can seb®slide,
13 the most basic rules of pacta sunt servdandalso 13 they defined an excess of mandate by referensing
14 jeopardises the efficacy of those arrangesriarthe 14 the words "which is" -- to the language thas in the
15 future. If the law will not give effect tgeeements 15 Abyei Protocol.
16 like that, parties won't enter into them. 16 The phrase "which is" provides the pattie
17 Equally, the experts produced a carefelsoned, 17 definition, and it refers to the expertsktas
18 balanced and impressive decision under cigitig 18 defining and demarcating, the substantivimitieh of
19 circumstances. We've seen how they condettietent, 19 the Abyei Area in Article 1.1.2. Article 2(eefers by
20 thorough, impartial procedures, in which twarring 20 its plain terms to a substantive excess oidaiz
21 parties, in the middle of a conflict zonerkeul 21 ultra petita.
22 together to resolve their dispute. 22 Applying that definition, the Governmsrtlaims
23 The experts' decision, the ABC procedurese 23 that the experts violated purported mandatotgria
24 a striking example of how international digpu 24 do not constitute excesses of mandate under
25 resolution should work. The experts' refmexactly 25 Article 2(a).
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11:16 1 None of these claims allege that ¥pers failed 11:20 1 fact or law. Annulment is to be distirghed from
2 to define or delimit the Abyei Area; none loéin are 2 appeal.”
3 ultra petita claims. Indeed, none of thesadatory 3 As | said, | will come back to that in ament.
4 criteria claims even allege that the expddkated 4 Applied to the present case, the Govertisyénee
5 the procedural provisions of the ABC agreement 5 excess of mandate claims do not fall within
6 Rather, as we've seen, all of those claimbased on 6 Article 1.1.2; they instead involve what thev@rnment
7 alleged principles of peremptory mandatory éasternal 7 calls an error in the experts' reasoning paiat of
8 to the parties' agreements. That is not dsestor 8 law.
9 a claim of excess of mandate under Articlg.2(a 9 I made this point before, and this isallen to
10 Second, the Government's four procecdarabplaints 10 what | promised you about responding to scomements
11 also fall outside the definition of an excefs 11 this morning: the Government's substantivedate
12 substantive mandate under Article 2(a). Agalithough 12 claims can be tested -- the three claimstedomwering
13 titled differently, as they ultimately haweokved 13 the wrong question, failing to answer thétrig
14 those claims all rely on external mandatoinygiples, 14 question, ignoring the stipulated date -séging how
15 so-called "universally applicable proceduu#s” or 15 those claims would apply to this Tribuna#sio
16 "peremptory procedural norms". 16 decision.
17 We've submitted that on the substanaad-we'll 17 Our colleagues on the other side ofabéet
18 come back and look at them -- that thersarguch 18 acknowledge that this Tribunal's mandatdestical in
19 norms. But even if there were, they woultifalh 19 its wording, in its reference to the Abyeeamnder
20 within the scope of an excess of mandaterunde 20 Article 2(c), to that of the ABC experts. Ofonandate
21 Article 2(a). 21 under Article 2(c), were you to ever readit thsue,
22 Finally, even when one gets to the Gavent's 22 is to define exactly the same area.
23 purported substantive mandate claims, thrdeem are 23 Critically, if the experts' misinterprite of
24 in fact nothing of the sort. The claims it 24 that definition were an excess of mandat th
25 experts refused to answer the question ataithey 25 inescapably, logically, inexorably, exactig same
Page 61 Page 63
11:18 1 answered the wrong question, or thatitpeyred the 11:21 1 conclusion applies to you.
2 stipulated date of 1905, all of those rest 2 If the experts were wrong to look at theszof the
3 fundamentally, inexorably, inescapably on the 3 nine Ngok Dinka chiefdoms which were colleeljv
4 Government's interpretation of the substantive 4 transferred to Kordofan in 1905 instead oking at
5 definition of the Abyei Area in Article 1.1.2. 5 a transferred area south of the Kiir, andif yvere to
6 This Tribunal is not a court of appeahisT 6 do the same thing, then you would be subgect t
7 Tribunal does not sit to review the substantiv 7 precisely the same challenge that the Goverhhes
8 decisions of the experts. Those three cldionsot 8 articulated.
9 fall within your authority: they are not sudostive 9 Nothing we heard in any of the Governnsent'
10 excesses of mandate. 10 submissions before this morning denied tkat.the
11 We've seen that the Government's definiti 11 contrary, as I've showed you the languagerevious
12 substantively of the Abyei Area is wrong, pietely 12 occasions, the Government embraced thatopgh arms.
13 wrong. But even if it were right, it would b 13 You can see it on the slide. It would vielttis
14 a substantive mistake which is not subjettito 14 Arbitration Agreement, just like they say eheerts
15 Tribunal's review. 15 violated their mandate.
16 We've seen the authorities that estatilish 16 Professor Crawford didn't deny that thegning.
17 point. We've seen the ILC commentary; itisently on 17 Instead he sought to draw a distinction betwtae
18 the slide. We've seen the other authoritiedeed, 18 character of you on the one hand, as an iadjiwk
19 the Government itself -- and I'm going to edsack to 19 body, and the character of the ABC experttherother
20 this because there were some comments today t 20 hand, as, it appears now, a non-adjudicéiody. I'm
21 addressed the point -- said: 21 going to come on and address that specifidalit it's
22 "This does not mean that an award canhalled 22 a new argument, one we've never heard befiteyery
23 simply because a party disagrees with treoreag of 23 good reason.
24 the Tribunal on a point of fact or law, evigie 24 Let me say preliminarily, before | tumlook at
25 Tribunal was in error in its reasoning oroanpof 25 what the Government told you this morningt the
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11:23 1 Government's position on this issue isiabslt 11:26 1 "If the experts had delimited the Abeea’s
2 cannot be that if you err in adopting the sigeplly 2 boundary on the Ngol ..."
3 wrongful definition that the ABC experts dittloe 3 And we heard this from Professor Pellet:
4 Abyei Area in Article 1.1.2 that you too haasceeded 4 "... again this was erroneous, but this wihin
5 their mandate. That cannot be. 5 their mandate ... and on this basis alon&thernment
6 Were that to be the case then, if you wefellow 6 could not have pleaded an excess of mandate."
7 the Government's position, the SPLM/A wouldrbe 7 So one thing we know that the Governmaicl, ®r at
8 exactly the shoes of the Government, the $eorrethe 8 least says now, is: had the experts misuratetsthere
9 other perspective: that you had erred witlure¢o 9 the provincial boundary was, that would beistake of
10 your mandate. 10 substance, not a mistake that would constitntexcess
11 Of course that's not either the SPLMp@sition or 11 of mandate.
12 any conceivably sensible view of the lawe Th 12 Let's look at what else the Governmeidt séhe
13 substantive interpretation of what "the aride nine 13 Government said:
14 Ngok Dinka chiefdoms transferred to Kordafati905" 14 "My view is that we say that [the manda}es
15 means, the interpretation of Article 1.1s2q6t 15 long as there is no possibility for interptimn,
16 a question of jurisdiction; it's a questidén o 16 there is no competence."
17 substance. 17 | don't entirely understand that, to bedst. Of
18 It's a question of interpreting what thait of 18 course there's possibility for interpretatidiwok at
19 the parties' agreement meant. The mandéte of 19 Article 1.1.2: you have to interpret it.
20 experts, as with you, is then to define agldrdt that 20 Professor Crawford admitted you have to pregrit,
21 substantively defined area. 21 and obviously the experts had the competeende that.
22 A mistake in interpreting Article 1.12the sort 22 But let's go on:
23 of issue the Government has described app@abon 23 "The only competence they could have =trictly
24 a matter of law or fact. That is not witkiur 24 interpret the mandate, and we cannot denyttbg have
25 mandate. That is not an excess of mandate. 25 a slight possibility of interpretation.”
Page 65 Page 67
11:25 1 The thing that the excess of mandstases on is 11:27 1 The Government stands or slides dipgesy slope.
2 whether what the experts did and what you @dolwould 2 It makes no sense to say that you are towedgenovo,
3 be to define and delimit the thing referreddefine 3 with no deference whatsoever, what the expextlied
4 and delimit. You have to do that, the expleais to do 4 about either the meaning of Article 1.1.2har ineaning
5 that. If the experts didn't do that, they ldcdwave 5 of Article 5.1, which contained a referencéhi® same
6 exceeded their mandate. But they didn't gtharg of 6 language. Professor Pellet started downatteqf
7 the sort and the Government hasn't suggested i 7 saying "no deference at all*, and even th&h sa
8 There were some questions from the Tribiinad 8 "We cannot deny that they have a sligksitmlity
9 it's worth talking about. The first questivas: did 9 of interpretation.”
10 the experts have the competence-competentezige the 10 His example, | confess, | don't undestan
11 question of their own competence? Of course. 11 Probably they can try to explain that thebeaks or
12 Definitely. Without any doubt. Professoa®ford said 12 things like that, but it must really be retat- and
13 as much. Of course they had the power ¢ogret the 13 strictly related -- to the mandate.
14 mandate. 14 With all respect, that won't do. Juskimgit up
15 The issue, of course, is: to what extesy this 15 on the fly isn't the way that you approads. thyou
16 Tribunal review what they did, how they ipieted the 16 need to logically interpret what Article 2&nd
17 scope of the Abyei Protocol? On this isseenill see 17 Article 5.1 mean, which we will do.
18 the Government has taken a huge array oingary 18 Before we do that, let's take one maok k&t what
19 positions. The Government's case on thist i 19 the Government said. The Government said Fve
20 fundamentally incoherent, while the SPLM/éése has 20 just said, and for the reasons | have ratalle
21 been logical and consistent from the begnin 21 "... the mandate ought to be integrailgy fully
22 Let's start by looking at some of thegsithat we 22 respected, and any departure from it mustbetioned
23 heard this morning. What we heard this nmymvas that 23 by this Tribunal; within, of course, the reaable
24 first -- and this was an important and irgéng 24 limits to be respected in any litigation lirting the
25 concession: 25 principle of reasonableness -- not in isofgtbut of
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11:29 1 reasonableness infra legem -- and theiplénof 11:32 1 end of the day that is a substantive déssigent about
2 proportionality.” 2 what Article 1.1.2 means.
3 Again, an ad hoc reference to some sateference 3 That takes us then to the rather extraargli
4 on your part to what the ABC experts decid&dain, 4 argument we heard this morning, which is: evttiis
5 that doesn't make sense. One needs a logical, 5 Tribunal is an adjudicatory body, the ABC expevere
6 consistent approach -- a Cartesian approaehmight 6 not. The reason that | say that that is extiaary
7 say -- to how to look at your deference toABE 7 is that the Government has never said it befor
8 experts' decision. 8 Moving on through the slides, the Goveminias
9 The way to do it we have set out consilstemd 9 instead, throughout this entire case -- thinougthis
10 clearly in the past. The way to do it isgoognise 10 entire case -- described the ABC expertefarence to
11 that the parties substantively, as a fundeahpart of 11 an arbitral tribunal. You will recall thetsuissions
12 their agreement, decided what the Abyei Agekefined 12 on this. They referred to the ABC Rules mfdedure as
13 as. Thatis in Article 1.1.2. An interpiaia of 13 the Arbitration Rules, on the most trivialde They
14 that is a matter of substance. It's a matteo 14 analogised the ABC experts to an ICSID aabitr
15 which the Government has said you are notig of 15 tribunal; they analogised you to an ICSIDument
16 appeal. 16 panel.
17 That language then gets used in Artide 5 17 We adopted a more nuanced position. pOsition
18 Article 5.1 describes the mandate as defiaird 18 was right, but the suggestion this mornireg the ABC
19 demarcating that area. The deference thebye to 19 experts were not adjudicatory is extraorgired it is
20 the experts is high, extraordinarily highthwiegard 20 wrong.
21 to defining and delimiting. We will come tnthat. 21 Our position was that while there areartgmt
22 That is where they need to make a glariagréint or 22 differences between the ABC experts and B€ A
23 manifestly wrong decision. 23 proceedings and an ICSID or arbitral tribuwofadome
24 With regard to their substantive intetation of 24 sort, it remains adjudicatory. There arersabions
25 Article 1.1.2, there is not a question ofedefice. 25 that address that in detail. There can bguestion
Page 69 Page 71
11:30 1 That is a question for them substantite@lyecide. 11:33 1 but that we are correct on that.
2 That is a question as to which the Governreays: you 2 Therefore the Government's effort to evthdepoint
3 are not a court of appeal, but rather thaisulment. 3 that we have made repeatedly -- being thheif
4 On that issue there is no review. And thit game, 4 arguments about an excess of mandate substgraie
5 set and match. 5 correct, they apply to you equally -- have lvextn met.
6 What would constitute an excess of mangiadier 6 They have been addressed only by an effortéd the
7 those grounds? We've talked about it, we'sdem 7 ABC experts as something other than an adjtamtig
8 concessions with regard to the grazing righgsiment. 8 body. That contradicts everything the Govemninhas
9 We think substantively that's baseless. 9 said in this case; it contradicts the baditciples
10 There are other things that would equailystitute 10 of what an adjudicatory body is, which hageer been
11 an excess of mandate: had the ABC expertgyelahe 11 disputed.
12 date for the referendum, had they changed the 12 With that | think | can move on, probabiving
13 governmental structure within the Abyei Aread they 13 used much too much time, and address théasidesof
14 changed the allocation of oil revenues, hag tried 14 the Government's claims, assuming that there w
15 to divide natural resources in some other, teat 15 admissible, and looking at whether thereyssaibstance)
16 would not have been defining or demarcatiegitbyei 16 to them.
17 Area; that would have been outside their ratnd 17 | begin by just briefly reminding the Auinal of
18 But that's not what they did. That'swbat the 18 the well-settled principles, generally apie
19 Government claims. Think a little bit abthe 19 principles of law, that set the frameworkifer
20 Government's claims. Here they say the éxmgrored 20 enquiry. | won't repeat the authorities tratfirm
21 the date 1905. That is a quintessential phaof 21 the rules of presumptive finality and redgath that
22 a substantive disagreement, a quintessextanple. 22 I've described previously. You can see softtiee
23 Ultimately the same thing is true of tlegguments 23 authorities on the current slide. Nor wilkpeat the
24 about whether or not the reference was to the 24 authorities that demonstrate the importafitiead to
25 transferred tribes or to the transferred.afgahe 25 the rule of law.
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11:35 1 It is, though, worth just recallingahthe ICJ put 11:38 1 glaring, a manifest extravagance on thétsnéagrant
2 it in the application of the Genocide Convemitase: 2 or manifestly unjust.
3 "Two purposes -- one general, the othecifip -- 3 Going back just for a moment to Profe€aamford's
4 underlie the principle of res judicata, intgronally 4 comments about how the ABC experts were radiyre
5 as nationally. First, the stability of legelations 5 an adjudicatory body, think about the Govemirae
6 requires that litigation comes to an end ... 6 multiple concessions about the elevated stdrafa
7 "Secondly, it is in the interest of eadlnty that 7 proof that it had to meet. They were ondesihat
8 an issue which has already been adjudicatvaur of 8 you saw previously. Where do those come from?
9 that party not be argued again ... Deprivitiggant 9 Those come from the fact that the ABC expmade
10 of the benefit of [an already obtained] judgin.. 10 an adjudicatory decision which is entitledaspect
11 must in general be seen as a breach ofithepbes 11 under principles of presumptive finality, aHin turn
12 governing the legal settlement of disputes." 12 give rise to those conceded and acknowlesigediards
13 That goes back to the discussions thagan with 13 of proof. The Government's case falls apBotuse
14 at the outset about the importance to treeatilaw. 14 their own analogy, the centre does not hold.
15 We saw how these principles apply witbutiar 15 Third, looking at the procedural compigithat the
16 importance in the context of boundary deteatins. 16 Government has raised, it is well settleeMery legal
17 Those principles of finality lie at the foatidn of 17 system that an adjudicatory body is entittetihe
18 the rule of law. Disregarding those prinespivould 18 broadest of procedural discretion, that agutaral
19 contradict the most basic concepts of legigrp and 19 error needs to be demonstrated clearly and
20 would reward parties that flouted negotiatispute 20 unequivocally, that it has to have causedtankial
21 resolution mechanisms and adjudicated boyndar 21 damage. Again the ICJ put it well; it's ba screen,
22 determinations. 22 | won't repeat it.
23 Those principles of res judicata andlifiphave 23 The same principles apply to the Govemniise
24 direct consequences for the Government's cetsey 24 mandatory criteria claims, and | won't gotlgh that
25 produce rules allocating and setting thedstethof 25 again.
Page 73 Page 75
11:37 1 proof for all of the Government's clainf$hat is true 11:40 1 We've seen how the Government maaed-1 didn't
2 whatever the claim, whatever the Governmémg'sry. 2 hear much reference to it today, to be hongsissing
3 In fact, we don't need to rely on thosedards of 3 reference to the fact that Article 2 of théifmation
4 proof to defend the ABC experts' decision. eWiiou 4 Agreement had waived all these standardscimaciged
5 look at it under any standard of proof, thetision -- 5 the rules with regard to res judicata. Thasw
6 whether it's procedural, mandatory criteria or 6 something we didn't hear this morning for gosason.
7 substantive mandate -- was right, was propet.it is 7 We saw how in Article 3 of the Arbitratidgreement
8 useful nonetheless to look at these principbesiuse 8 the applicable law clause plainly called fost
9 they underscore the importance to the rulavefto 9 Tribunal to respect, as everyone must respiext,
10 the integrity of the legal system, of uphogdihe ABC 10 principles of finality and res judicata, @astint
11 experts' decision. 11 servanda and the heightened standards dfthaid've
12 | won't repeat the many authorities nteeintain of 12 talked about.
13 paper that establishes these various rilesve seen 13 The parties by agreeing to arbitrate ‘tichange
14 that they require a party that seeks toséeéa 14 those or waive them; it simply had you agpsm.
15 an adjudicative decision to bear the burddme- 15 Those principles are applicable here, jusihes would
16 exceptionally onerous burden -- of estabiiglune of 16 be anywhere. It's again important to undeesthe
17 limited grounds for nullity. That allocatiofithe 17 vital importance to the rule of law, to the
18 burden of proof, the height of the standard i 18 international community, that we respecté¢hos
19 universally acknowledged, it results from the 19 principles; respect them and honour them.
20 presumptive finality. 20 The Government's purported excess of atardaims
21 You can see how Judge Weeramantry pulhé put 21 are not contrary on the substance to judtthethey
22 it very well -- on the current slide. 22 are also contrary to the parties' agreemesiish
23 | also referred previously to the faettth 23 again the Government promised to honour esykct.
24 an excess of mandate will only be found wkteze 24 As we've seen, the Government has congalabout
25 adjudicatory body has made a mistake thatswous, 25 the Khartoum interviews, the Millington ensaithe
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11:41 1 failure to provide a fully reasoned reptir¢ failure 11:44 1 needs to take a much more nuanced viawe. h@s to look
2 to follow Article 14, and similar sorts of wedural 2 at what the parties agreed, what the partized.
3 complaints. None of those claims, the Govemtra 3 One has to look at the Rules of Procedure.
4 claims, can be reconciled with what the parigreed. 4 I'd like to recall for you just one monglzority,
5 We saw how the parties did not agree texasting 5 | promise the last in this case. You will ember the
6 set of arbitration rules, a formal set ofiingion 6 Petroleum Development Corporation v SheikAlnf Dhabi
7 rules, but instead had the experts define tiieatules 7 case. The parties agreed there on the cbbice
8 were. We saw how the experts were expectéadvanted 8 Abu Dhabi law to govern their dispute. Thaitaator,
9 to conduct an informal proceeding; not a casuoe, not 9 Lord Asquith, decided that Abu Dhabi law whsgally
10 a sloppy one, but an informal one, a diffevesy than 10 right for that dispute, and instead he stuisti
11 we might do. 11 English law.
12 We saw how Article 4 of the Abyei Anneavg the 12 That is no different from what the Govaemt seeks
13 experts the power to determine the Rulesadd®lure. 13 to do so in this case with regard to procadssues.
14 It was a grant in the broadest of terms écettperts’ 14 The parties decided on a particular formrotedure;
15 of the power to set the procedures for th€ AB 15 that is what they wanted. Lord Asquith'sislen is
16 proceedings. 16 viewed not with respect and honour today.failed to
17 We saw how the parties granted the explest 17 honour what the parties had agreed. Thizmél, like
18 broadest investigatory power. That got tloist 18 other tribunals around the world, shouldmake that
19 morning, but it's worth going back to it. ejhwere 19 same mistake.
20 expected to go to the British archives arlttoer 20 The Government's purported excess of atargims
21 relevant sources on Sudan, wherever theyomay 21 also ignore what the parties did, their cahduring
22 available", with a view to arriving at a dg@an that 22 the ABC proceedings. That conduct is imfmssd
23 "shall be based on scientific analysis asdaech". 23 reconcile with the Government's claims.
24 That's different from what an ICSID Tritali or 24 The claim that the experts violated Aetit4, that
25 an ICC Tribunal would do; it's still adjudice, and 25 they never called a final meeting and newaght to
Page 77 Page 79
1143 1 it's what the parties wanted. 11:46 1 reach consensus, can't be reconciledtingtRules of
2 We saw how Article 7 of the ABC Rules ob&dure 2 Procedure, which is the only place the reguénet
3 confirmed that procedural authority on the pathe 3 existed.
4 experts, how the parties wanted the expextsriduct 4 In addition, as we saw from the evidendevon't
5 independent investigatory work. They weresgithe 5 be able to take you through it, | don't hdetime --
6 power to interview members of the public ottfan the 6 the experts tried on three separate occagiaesach
7 official delegations at the locations to bsited, to 7 agreement. We also saw from Dr Johnsonisnséatts at
8 figure out what people they should talk toatvh 8 the end of the parties' presentations thai/body
9 information they needed in the use of thejregtise. 9 knew the experts were setting about to madie final
10 We saw how, in discussions between thigepaand 10 decision. We also saw from Ambassador Diytei
11 the ABC experts, Ambassador Dirdeiry expyeadtiressed 11 comments that he knew the experts were dointgake
12 the question of what Article 4 of the Abyeirfex meant. 12 their final decision.
13 | took you through this slide and | worad it 13 We saw how the experts went to Khartowith the
14 again, but it's worth recalling that he dibsct that 14 ten ABC Commission members, to the presidepélace;
15 provision, he corrected himself when he gaferred 15 we saw the emails that arranged for thatingeand
16 only to archival sources, he went out ofay to say 16 that referred to multiple conversations with
17 that it referred to the way in Africa -- tisdtow he 17 Ambassador Dirdeiry. There can be no questit that
18 described it -- of collecting oral testimorigain, 18 the ten ABC [members] didn't go to the presizl
19 that observation demands our respect andamaur. 19 palace wondering why they were attendingeyeren't
20 Articles 11 and 13 of the Rules of Prared 20 clueless. They knew exactly what they weiag] and
21 confirmed the same broad authority. We ls@eé now 21 they behaved exactly in accordance with #rggs'
22 how the parties did not expect the experéctdike 22 agreements, just like the ABC experts.
23 ICSID arbitrators, and didn't want them Tde 23 The same thing is true about the Khartoum
24 Government's procedural complaints all, thowest on 24 interviews. When you look at the documentacprd,
25 the assumption that they were no differ@ne in fact 25 it's clear those interviews were discusséther it
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11:47 1 was at the dinner table or otherwise, betwthe 11:50 1 prove its audacious claims of universafiplicable
2 experts and the parties. In any case, wesalsdrom 2 principles of mandatory and peremptory lawatiwas
3 Ambassador Dirdeiry's description of whatAlixyei 3 an audacious claim. It was its burden. dhti
4 Annex Article 4 meant that that's exactly wihat 4 produce a mountain, it didn't produce a Hhiill;
5 parties expected the experts to be doing. 5 produced my book, which doesn't support, niess
6 We saw from Dr Johnson's reference tonaistings 6 sustain, its case.
7 with the Tibbses and Professor Cunnison tiatstwhat 7 In sum, even if they were admissible whireky are
8 the parties expected. There was no objetitimose 8 not, none of the Government's claims has abgtance.
9 interviews, and equally there was no distorcbetween 9 Moving on, for all of those reasons itapthat
10 those interviews and the Khartoum interviews. 10 the experts did not in fact exceed their ratsdAs
11 Likewise -- and I'll skip quickly overigh- the 11 a consequence, applying Article 2(b) of thiittation
12 Government's conduct before the ABC Comnissiee 12 Agreement, the Tribunal's task is clearinitpdy must
13 Government's conduct before the expertsraiots 13 make a declaration to that effect and issusnard for
14 their claim that the experts incorrectly ipteted 14 full and immediate implementation of the AB{ort.
15 Article 1.1.2. 15 That is it. That is a complete answer to the
16 We saw how the experts time and timenadscribed 16 Government's case.
17 what their definition of Article 1.1.2 and atttheir 17 Only if this Tribunal were to concludatlthe
18 understanding of their mandate was more géyieyou 18 experts exceeded their mandate would it go on
19 can see it on the slide. 19 Article 2(c). If it does that, as | said tgday, it
20 Never once was there an objection freerptuties 20 should define the Abyei Area as set fortthe
21 to that. The Government didn't protesttelad, what 21 SPLM/A's submissions, and | won't repeat tigdit now;
22 the Government said -- and I'd like to quotifferent 22 you can see it on the screen.
23 portion of the transcript that we haven'vimesly 23 The evidence regarding the area of the Ngok
24 looked at, and this is Ambassador Dirdeigimg was: 24 Dinka chiefdoms transferred to Kordofan i@3 @ictates
25 "After defining the area, if it includée current 25 a number of conclusions that | can only gough
Page 81 Page 83
11:49 1 Abyei ..." 11:52 1 briefly, but those conclusions providequieocal
2 That's important, because that's northef 2 confirmation of both the experts' decision trel
3 putative provincial boundary: 3 SPLM/A's claims regarding the Abyei Area.
4 "... then the referendum will be condudteste. 4 First, the Government's claims -- and evégard
5 And if it is not this one, it is the one sooth 5 them again in muted form this week -- thatNigek were
6 Bahr el Arab, as we have presented in ourrdeatias 6 located entirely or predominantly south of the
7 a Government. Then the referendum and whatthier 7 Kiir/Bahr el Arab in 1905 are absurd. Indeibere is
8 provisions in the agreement will be condustauath of 8 virtually no evidence of more than a scattéraadful
9 the River Kiir." 9 of villages south of the Kiir, if that.
10 | would suggest to you that that in esseamswers 10 Instead, all of the evidence -- apantifro
11 Professor Reisman's question from this mgraiso. 11 Sultan Rob's old village which got visiteatetin
12 Ambassador Dirdeiry was recognising, as amyeould 12 1902 -- shows the Ngok scattered throughwuBahr.
13 have to, that the ABC experts were goingeedto 13 Not surprisingly, both Gleichen in 1905, toenpendium
14 interpret Article 1.1.2 in the Abyei Protocdie 14 on all that was known at the time, and thE21Qordofan
15 realised that they might decide it for himagainst 15 handbook, the most comprehensive descriptitime
16 him -- that is inevitable in an adjudicatprgcess -- 16 time, put the Ngok's southern -- not northern
17 and there weren't objections to what the exaid 17 southern -- boundary on the Kiir/Bahr el Arab
18 with regard to their formulation of the mateda 18 Second, having put aside the ridiculaggestion
19 Finally, I will spend just a moment oe th 19 that the Ngok were really beneath the Kiing
20 Government's legal theory for its so-callehdatory 20 cheek-to-jowl in a tiny little territory that
21 criteria claims. | mentioned this previoushd | will 21 Zakaria Atem said wasn't big enough to accodate its
22 just touch on it briefly. 22 current owners, and living in the Twic Dirtkaritory,
23 There's a mountain of paper behind mesaséy had 23 having put that to one side, we can lookteitwhe
24 to put it together to disprove the 11 or 123 24 evidence shows about the real area, the Batire
25 governmental claims. It was the Governménitden to 25 north of the Kiir.
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11554 1 What the evidence shows there is clealoesn't 11:57 1 That argument, which we thought hashlstead and
2 help to just take snippets and soundbitesytyethat 2 buried long ago, is contradicted by both what
3 we heard. It doesn't help to say, "Oh lob& $PLM/A 3 experts found, is contradicted by what Curmisaid;
4 has just produced one dugdug on the Ngol emptot of 4 maybe that's why he's not here. He saichin&bok
5 cultivation on this map”. No, you have togakstep 5 all these patterns of the people and the plenesy
6 back. 6 went to be the same now as they had beemenr
7 That is one of the reasons that they pliekgerts, 7 accurately the same in the 1950s, when hd \ith
8 historical and anthropological experts: t@bke to 8 them -- for generations, and that's what thero
9 look at all the evidence in the whole. Wheun go 9 historical experts in the record say.
10 that, and don't just pluck out one piece,twba see 10 All this evidence is particularly impregsgiven
11 is the evidence of Professor Cunnison andibtys, who 11 the limitations of the documentary recordhefg’'s not
12 described permanent Ngok Dinka villages ecadtor 12 much to go on pre-1905, or even in the Coriiom
13 dotted, in Cunnison's words, throughout thbrB 13 period itself. But when you put it all tolget, it
14 throughout the black clay fertile region thais their 14 demonstrates just what Cunnison and the other
15 ancestral homeland. 15 authorities said.
16 We saw how Professor Cunnison, when theement 16 Third, a point the Government didn'tlseatidress
17 proposed to settle the Messiriya in that lamthe 17 this morning: the environmental evidenceshtiwed --
18 Bahr, said, "No, that's not right. Don'ttdat. 18 and | show it to you again on the slide at the Bahr
19 That's the Ngok Dinka's permanent homelait# was the 19 region was uniquely adapted to the Ngok Dliikatyle,
20 Government's witness. They didn't bring hare, they 20 and on the other hand how the Messiriya etiidjust
21 didn't try to video-link him. He was the @owment's 21 plain couldn't -- live there in the wet seaso
22 witness, and what he said demonstrates wvifhefdgok 22 That too is confirmed by Professor CunmisWe
23 were. 23 looked at what he said. We looked at whatdie in
24 We can look at the pre-1905 reports dkMson, 24 great detail, and the Government didn't.
25 Percival, Mahon. They're scattered, they're 25 The Government's case then, at the etiecafay,
Page 85 Page 87
11:55 1 fragmentary, it's hard to tell exactly wteey show 11:58 1 comes down to an argument that this éertittangle,
2 and what they don't show. But when you taketime 2 wedged in between desert on a couple of sidgéswamp
3 and don't try to nitpick them, the way the @mwnent 3 on another, wedged in between tribes on esidey was
4 tries to nitpick the experts' report, they agcpiece 4 empty. There were no Ngok there. It was wlilee
5 by piece by piece. One dugdug plus one dllatus 5 Messiriya came to empty lands to graze irdtiye
6 one set of cattle tracks, plus another dugplug, four 6 season; nobody was there at any other tirtleeofear.
7 more dugdugs: it all adds up and it providpgture 7 We know that's wrong because everybodlyerrecord
8 that's exactly consistent with what Profe€aamnison 8 tells us -- and the Government acknowledgisd th
9 said. 9 morning -- that the Ngok Dinka and the Megaimvere
10 It's also what the Whittingham map [shHowsich 10 brothers, they mingled together in the Bakinyei was
11 the Government somehow didn't manage to &itidough 11 a bridge between the two areas. The Measiayne to
12 they managed to find lots of other mapsthey 12 graze in the land of the Abyei Area. Thatha end
13 thought supported their case. It showed that 13 of the day, demonstrates that the Governanfatual
14 cultivation patch and the dugdug way up ndrétyond 14 case on this point just can't hold up.
15 where Professor Crawford would have you BayNigok 15 The witness evidence is to the sametefied
16 were ever found. 16 | don't have time to go through it, but yam ¢ook on
17 You will remember the Harvard Developnigtdy, 17 the map and see all the different placesgrane.
18 which described in the same way that CunrisiNgok 18 It's a little bit like my description of tideigdugs:
19 settlements all the way up to the sandy arktee 19 you have to add it up piece by piece. Bugmyou do,
20 goz. 20 it paints you a picture that just can't beorgd.
21 We heard reference this morning to tt@5%khd 1966 21 At the end of the day, you can't fix wdttientific
22 agreements in which the Messiriya said imssthat the 22 precision exactly where the last Ngok dugstaged and
23 Ngok lived on the Ngol, and we heard a halited 23 the first one ended, but you can tell thaatvthe ABC
24 effort on the part of the Government to s@§5lisn't 24 experts decided was essentially right.
25 the same as 1905. 25 I'm going to skip over the remaining paftmy
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12:00 1 discussion because | know I'm pressingrumy time 12:03 1 party representatives from all of Sudaamyrof whom
2 limits. I'd just like to go and recall to ybow 2 have a direct stake in the outcome of theseegdings,
3 fundamentally contrary to the purposes of the 3 has been particularly significant to us, antyt
4 Abyei Protocol the Government's definition \ebie. 4 fulfils the very purpose for which this Pe&agace was
5 Remember in 2005 these parties sat dowsfioe 5 built. Please accept the Tribunal's deepesjgiion
6 the Abyei Area; they did it foremost in orderdecide 6 for your presence today.
7 where the Abyei referendum would be held afea where 7 May | ask whether the agent of SPLM wamtske
8 the nine Ngok Dinka chiefdoms and the NgokkRipeople 8 the floor?
9 would be able to exercise their right to 9 MR BORN: Thank you so much, Mr President. He lou
10 self-determination. 10 indeed!
11 There's no basis for challenging, musk le 11 THE CHAIRMAN: Okay. I'm very sorry.
12 rejecting, the experts' interpretation of Atyei 12 (12.05 pm)
13 Area. As the ABC report correctly concludise, Abyei 13 Closing submissions by DR RIEK MACHAR
14 Area was the historic area of the nine Ngoik® 14 DR RIEK MACHAR: Thank you, Mr President, membefshe
15 chiefdoms that were collectively transfet@#&ordofan 15 Tribunal, my fellow Sudanese, and counseb@h
16 in 1905. It was not some artificially trutezslice 16 sides.
17 of that area. 17 | first would like to thank the membefdte
18 The Government's interpretation would ufacture 18 Tribunal, who have paid exceedingly closerisgt to
19 a colonial boundary, one that never existet,would 19 every word spoken by the parties over thdilesdays
20 arbitrarily divide the Ngok Dinka and the emiNgok 20 and today, and for their unfettered commitnten
21 Dinka chiefdoms in two, in a way that waseraatended 21 preside over a fair hearing where both Favtiere
22 and that would serve no legitimate purpd3e.the 22 treated with equity and were fully heard.
23 contrary, it would work profound and irregaeaharm; 23 The SPLM would also like to thank therRament
24 irreparable harm on an innocent people whe kaffered 24 Court of Arbitration and its staff. You haeeeived
25 far too long in silence. 25 us warmly, and we appreciate every step ywe taken
Page 89 Page 91
12:02 1 We go back to where we started. TBE Aroceedings | 12:05 1 to assist each of the parties so that ightrfeel
2 were a remarkable dispute resolution procéssenthe 2 comfortable in this Great Hall of Justicefaofrom
3 parties jointly designed and implemented 3 Sudan. Because of your efforts we have bblenta
4 an exceptionally constructive means of resgltheir 4 work effectively to present our respectiveesas
5 dispute over the Abyei Area. That processlyced 5 Mr President, the SPLM wants to affirnthis
6 an equally remarkable decision, unanimousigee=d 6 Tribunal its commitment to implement your cémn, and
7 after extensive fact-finding by five pre-enmihe 7 | want to underline this: its commitment tplement
8 distinguished experts on African and Sudanésés, 8 your decision. The SPLM hopes that the Gavert will
9 including three African experts. The resgthBC 9 also honour its commitment to implement ya@oalf
10 report was well reasoned, and it demandsespect and 10 award.
11 our honour. 11 The SPLM knows that with the evidencespnged by
12 The parties to the ABC proceedings regathat 12 each party, we are confident that your decisiill
13 affirmed -- you saw Ambassador Dirdeiry'snpise -- 13 promote peace and justice in Sudan as pitiars
14 that the result would be final and binding antitled 14 democratic transformation in our country.
15 to immediate effect. The Government's réfiashonour 15 The SPLM also wants to assure the pexiiedan
16 that promise brings dishonour on it. We &hbonour 16 that it remains committed to the rights & Messiriya
17 and respect what the experts did, what théeepa 17 and other nomads to continue their traditigrazing
18 agreed. 18 in the Abyei Area. Those rights shall comgino be
19 Thank you, Mr President. 19 honoured, no matter the outcome of this awsve are
20 THE CHAIRMAN: [ thank you, Mr Born. 20 committed to the development of the Abyeiaiiar all
21 Ladies and gentlemen, we now come teitideof the 21 of the people who depend on its lands araliress for
22 oral pleadings phase of this arbitration. b®half of 22 their livelihoods.
23 my co-arbitrators | wish to thank every parado 23 Finally, Mr President, the SPLM woulddito thank
24 participated in these proceedings, and theyrathers 24 the members of the international community Wwave
25 watching live from all over the world. Theepence of 25 dedicated resources directly to the PCA toptete this
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12:07 1 important task. INDEX
2 Last but not least, Mr President, the SRud4ld Closi bmissions b PAGE L
3 like tc.> thank Her Majesty's Government gnchdmple of OSInngel(JijElgzgns PéLLET """""""""" :
4 the Kingdom of the Netherlands for hosting us.
5 Mr President, thank you. Questions from THE TRIBUNAL ............. 19
6 THE CHAIRMAN: | thank you very much, and let nérj you
7 forthanks. In particular | would also likethank Closing submissions by MR CRAWFORD ............ 22
8 faithfully the Permanent Court of Arbitratia.nd fts Closing submissions by AMBASSADOR ............. 43
9 excellent team of legal counsel, starting with DIRDEIRY
10 acting registrar, for their constant andgeitit Closing submissions by MR BORN ................ 45
11 help. Closing submissions by DR RIEK ................ a9l
12 | also wish to thank counsel for bothtipar MACHAR
13 | spoke at the beginning of these hearingsteahe
14 herculean task you undertook in the premaratf your
15 written submissions, and your preparatiorttfese oral
16 pleadings must have been equally exhaushifyg.
17 co-arbitrators and | have been most sincamgyessed
18 by the depth of your preparation and thetglaf your
19 presentations.
20 Your job is nearing an end, while thébiinal's own
21 task of arriving at an award within 90 dags/tbegins
22 in earnest. Be assured that we will cangfidhsider
23 all the arguments and evidence you haveutated so
24 well to us these last six days.
25 With that, pursuant to Article 8(9) oéth
Page 93
12:09 1 Arbitration Agreement, | formally decldhe closure of
2 submissions and wish you all a safe trip hoiiteank
3 you.
4 (12.10 pm)
5 (The hearing concluded)
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
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