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THE GOVERNMENT OF SUDAN / THE SUDAN PEOPLE'S LIBERAON MOVEMENT/ARMY

Day 1 Saturday, 18th April 2009
09:38 1 Saturda8thlApril 2009 09:33 1 DR RIEK MACHAR: Honourable chair of the arhiion,
2 (9.30 am) 2 distinguished members of the arbitration, mensiof
3 THE CHAIRMAN: Good morning, mesdames, gentlem€&he 3 the PCA staff, Government of Sudan represestat
4 Tribunal now meets to hear the oral argumefitise 4 and counsel, | have the honour to introdugetoour
5 parties in this arbitration, which is conggtl 5 counsel. Itis composed of the following: ¥5Born,
6 under the Arbitration Agreement between theegBument 6 Wilmer Hale, Wendy Miles; and, from PILPG,
7 of Sudan and the Sudan People's Liberation 7 Paul Williams and Vanessa Jiménez; plus nuasero
8 Movement/Army on delimiting Abyei Area. 8 additional counsel who can be named later.
9 My name is Pierre-Marie Dupuy, and it i gneat 9 Your honour, allow me also to introducietly the
10 honour to serve as chairman of this distsiued 10 SPLM delegation: Dr Luka Biong, who is co-age
11 Tribunal. To my right sit Judge Awn Al-Khaszeh and 11 Minister Deng Alor, Minister of Foreign Affai of
12 Professor Gerhard Hafner. To my left sigéud 12 Sudan; Minister Michael Makuei, who is ounisier for
13 Stephen Schwebel and Professor Michael Reisma 13 legal affairs; Justice Ambrose Riing, ounfer Chief
14 My colleagues and | are very privilegedhé 14 Justice; and many members of Southern Sedgsidtive
15 sitting as arbitrators in this important regtand we 15 assemblies sitting with us.
16 look forward to discharging our responsiletitto the 16 We are accompanied by civil society chfesm each
17 best of our ability. 17 of the nine Ngok Dinka chiefdoms led by thegmount
18 At each end of this table sit represamstrom 18 chief of the Abyei Area which is under ardion,
19 the Permanent Court of Arbitration, Mr Alaysilamzon 19 Chief Kwon. We are also accompanied by mesntie
20 and Paul-Jean Le Cannu, both legal counsiet &CA. 20 neighbouring tribes of the Ngok Dinka, nantbky
21 The PCA serves as registry in this arbitreind the 21 Melawal Dinka, the Twic Dinka, the Ruen Dinkad the
22 Tribunal is grateful for the invaluable assise they 22 Nuef.
23 have provided in administering the case. 23 I'm happy that we have come as Sudanessek your
24 | also acknowledge the presence of therex 24 assistance in resolving this case. Thosg waywould
25 appointed by the Tribunal to assist it iis ttase, 25 have used different means but now we havidet:to
Page 1 Page 3
09:31 1 Messrs Douglas Vincent Belgrave and Bilb&tson. 09:36 1 talk and to use legal means. | am hapgywe the
2 | particularly welcome the representatiokthe 2 Sudanese, not only government but also pallitic
3 parties, many of whom have travelled greaadis to 3 parties, are here: the SPLM, the Umma Pagfiéve
4 be here in The Hague. Your presentationoeief the 4 are present, the Democratic Unionist Partyegsent.
5 importance of this arbitration to the peofl&odan 5 This is important because we need acceptdrbe o
6 and we thank you for your presence today. 6 outcome of this arbitration, and everybodgimlan has
7 Due to the size of your respective delegat 7 a vested interest in the outcome of this iaatioin.
8 | must take a few moments to emphasise howrirzpt it 8 I would want to end by thanking you adainthe
9 is for the integrity and efficiency of thisogeeding 9 time and the commitment that you have putcamtinued
10 that order and silence are amended at adktinThe 10 to dedicate to this important matter to thegte of
11 Tribunal expects that every person in thisovill 11 Sudan. The SPLM, whom | represent as itsgktop
12 help in maintaining a convivial, respectftiarderly 12 person, remains at your disposal to assistryany
13 atmosphere. May | also request that no qgstbe 13 way to carry out your work.
14 taken for the duration of the sessions.amktyou in 14 Thank you, honourable president, thank yo
15 advance for your cooperation in this matter. 15 THE CHAIRMAN: | thank you very much, Dr Riek Maar.
16 I would now like to invite both agentsintroduce 16 May | take this opportunity to commene garties
17 their respective legal teams to the Tribustaliting 17 on both sides for the extraordinary effdreythave
18 with Ambassador Dirdeiry. 18 made in producing such thorough written sgbions in
19 AMBASSADOR DIRDEIRY: Thank you very much, Mr Bident. 19 the very short period of time set under thigitFation
20 To my left sits Professor James Crawfordxt kehim 20 Agreement. The Tribunal recognises thatrthist have
21 is Professor Alain Pellet, Mr Rodman Bundy, 21 entailed herculean efforts by all involved.
22 Ms Loretta Malintoppi, and you'll find alsorse of 22 The Tribunal has determined a schedulthése
23 them sitting in the next row. 23 hearings through Procedural Order No. 1 afiasulting
24 Thank you very much, presiding arbitrator 24 with the parties. Today and each day uhtilr§day we
25 THE CHAIRMAN: Now Dr Riek Machar, please. 25 will hear the parties' arguments and the @ation of
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THE GOVERNMENT OF SUDAN / THE SUDAN PEOPLE'S LIBERAON MOVEMENT/ARMY

Day 1 Saturday, 18th April 2009
09:39 1 a number of witnesses and experts who lese 09:43 1 All members of this Tribunal have sign
2 identified and whose order of appearance das b 2 declarations of independence and impartialiy are
3 established. 3 committed to fulfilling all the tasks bestowagbn us
4 The parties have been allocated equal tifine 4 in this arbitration fairly and efficiently. hé
5 Tribunal will first hear from the parties dretissue 5 arbitration proceedings formally commenced on
6 of excess of mandate, and afterwards on e isf 6 October 30th [2008].
7 delimitation of the Abyei Area. 7 Under Article 9 of the Arbitration Agreentethe
8 Before we start with the parties' argunaemt any 8 final award shall be rendered by this Tribumigthin
9 witness or expert testimony, | shall briefygall for 9 90 days from the closure of submissions, whfeil
10 the record and the benefit of those present t 10 occur at the end of the oral pleadings. Heurt
11 principal steps of the procedure so far fedld in this 11 extensions for good cause are permittedédoy th
12 case. 12 Arbitration Agreement.
13 On July 7th 2008 the Government of Swdahthe 13 On November 24th 2008 the Tribunal mé wie
14 Sudan People's Liberation Movement/Army gighe 14 parties for a preliminary procedural meetiege in
15 Arbitration Agreement between the Governno¢iSudan 15 The Hague. At the meeting the terms of apgpant were
16 and the Sudan People's Liberation MovememtyAon 16 signed and time limits were fixed for thetten and
17 delimiting Abyei Area. The parties depositieel 17 oral phases of the proceedings.
18 Arbitration Agreement with the Secretary-Gahef the 18 The parties confirmed that the PCA wadd/e as
19 Permanent Court of Arbitration on July 11602 19 registry and that the Tribunal may appoimteanber of
20 Under Article 1 of the Arbitration Agreent the 20 the PCA International Bureau to act as reggisor the
21 parties agreed to refer the dispute to final binding 21 proceedings, and for the purpose of the Tiebbad
22 arbitration under the Arbitration Agreememd éhe PCA 22 appointed Ms Judith Levine, PCA legal coureel
23 Optional Rules for Arbitrating Disputes BeameTwo 23 registrar. From March 16th 2009 Mr Aloysidsmzon has
24 Parties of which Only One is a State. Thégm 24 been serving as acting registrar.
25 agreed that the PCA would act as registtiim 25 In accordance with Article 8.6 of the iwdition
Page 5 Page 7

09:41 matter. The parties agreed to form arfineenber 09:45
Tribunal to arbitrate their dispute.

Article 2 of the Arbitration Agreement &lslishes available on the PCA's website. These procgsdre
the issues to be determined by the Tribuntdlksvs, also being webcast live via the internet.

1 1 Agreement, copies of the parties' pleadasgwell as
2 2
3 3
4 4
5 and | quote it in full because it is fundanadgt 5 According to our schedule we will be hegrrom
6 6
7 7
8 8
9 9

the terms of appointment and other key doctsreme

important: the Government first on the issue of excessasfdate.
"a. Whether or not the ABC experts haudthe In this first session the Government may atdd!

basis of the agreement of the Parties aspd?PCA,

exceeded their mandate, which is 'to defime (i

itself of a short extension beyond 11.00 aitn if
wishes, in view of the 15 minutes taken uphey

10 delimit) and demarcate the area of the nigekNDinka 10 introduction this morning.

11 chiefdoms transferred to Kordofan in 190%tated in 11 I now give the floor to Ambassador Dirgeind

12 the Abyei Protocol, and reiterated in the éitAppendix 12 Professor Crawford.

13 and the ABC Terms of Reference and Rulesaxfdelure. 13 Submissions by AMBASSADOR DIRDEIRY

14 "b. If the Tribunal determines, pursuant 14 AMBASSADOR DIRDEIRY: Mr President, distinguisheembers

15 Sub-article (a) herein, that the ABC expditisnot 15  of the Tribunal, it is my honour to appediobeyou

16 exceed their mandate, it shall make a ddmarto 16 as agent of the Government of Sudan in thiggue and

17 that effect and issue an award for the fudl a 17 vital case. | do so in the company of myagents

18 immediate implementation of the ABC report. 18  and of distinguished counsel, who need moduiction

19 "c. If the Tribunal determines, pursuant 19 to this Tribunal.

20 Sub-article (a) herein, that the ABC expexieeded 20 I do so also in the presence of my délegavhose

21 their mandate, it shall make a declaratichab 21 names have been notified to you. They irchachisters

22 effect, and shall proceed to define (i.eindiél on 22 from The Government of National Unity, Mensef

23 map the boundaries of the area of the nirak\gnka 23 Parliament and notables of the Messiriya,KN\Djoka,

24 chiefdoms transferred to Kordofan in 1905¢okon the 24 Twic Dinka, Rizeigat, Homr and others.

25 submissions of the Parties." 25 The Government of Sudan also invitedesgmtatives
Page 6 Page 8
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THE GOVERNMENT OF SUDAN / THE SUDAN PEOPLE'S LIBERAON MOVEMENT/ARMY

Day 1 Saturday, 18th April 2009
09:47 1 of all political parties across the divided 09:52 1 My colleagues will go through the mp@ints in
2 a representative section of the media, witiew to 2 more detail. But allow me to explain the esbefore
3 observing these important proceedings. 3 the Tribunal in simple terms. The mandatetpds
4 The Government of Sudan is most gratefebich and 4 a question of historic fact: what was the afctae
5 every member of the Tribunal for undertakimg t 5 nine Ngok Dinka chiefdoms transferred to Kdadan
6 onerous task. It was already onerous becHubke 6 1905? The Commission never answered thigiqoes
7 importance of the issues for the peoples cardeand 7 because the experts acting in lieu of the Cizsion
8 for the future of the Sudan. 8 decided on a completely novel northern boundar
9 It was also onerous because of the $trietables 9 In other words, the Comprehensive Peaceekgent
10 laid down in the Arbitration Agreement. #shbecome 10 established a body to answer a specific ey
11 ever more onerous because of the vast vaifime 11 means of a specific and detailed framewbvkat we got
12 documentation, often irrelevant, placed kefau by 12 was a report which neither answered the igunesor
13 the SPLM/A. The dossier was always goirigeto 13 complied with the framework. The effectiuése
14 substantial, but it has been inflated toresicterable 14 deficiencies -- manifest deficiencies -hiattat law
15 extent by our opponents. 15 no decision was made, no question was andwéitge
16 In our presentations we will try to sttokthe 16 task was simply ignored.
17 essentials concerning, first, excess of manteen 17 For this reason the Government of Sudguests the
18 the task of delimitation, which you will facace we 18 Tribunal to declare that the experts exceduksd
19 show that the ABC experts exceeded their atends 19 mandate; and, in accordance with the Arlmat
20 they surely did. 20 Agreement, to proceed to define -- that isatp
21 Mr President, members of the Tribunal, on 21 delimit -- or mark the boundaries of the artthe
22 9th January 2005 the parties before you aded the 22 nine Ngok Dinka chiefdoms transferred to Kdad in
23 Comprehensive Peace Agreement, an unpreeedmtument 23 1905 based on the submissions of the parties.
24 to which both the Government of Sudan anctidanese 24 Our opponents have said on numerous ioosahat
25 People's Liberation Army/Movement remain cditeah to 25 what is at stake here is the upholding ofstanding
Page 9 Page 11
09:49 1 this day. Today, Sudan has a unity gowemnt, 09:53 1 principles of international and natiorzat| the rule
2 a government formed by people who only a feary ago 2 of law itself, the doctrine of pacta sunt seda, the
3 were at war. It was in the CPA that the partigreed 3 fundamental concept that contracting parteekddd to
4 to lay down their arms and work together. Amwias in 4 their agreements. With respect, we entirghga
5 the CPA that the parties agreed to resolveigpute 5 Where parties agree to a dispute resolutioogss,
6 over the Abyei Area by means of a bounda@srgission. 6 it's not just the litigants who must be heldhe
7 The parties formulated a precise mandatgained 7 agreements; the decision-maker must do s@ks kv
8 in the Abyei Protocol, which forms part of BPA, and 8 is a fundamental principle of all legal syssetimat the
9 created the Abyei Boundaries Commission, cegimgy 9 decision-maker must answer the question exfdr it.
10 members from both sides, as well as intarexperts, 10 The parties' agreement is key because itedghs the
11 representatives of the local communitiestbadocal 11 scope of consent to arbitrate, and the atyhafrthe
12 administration. 12 decision-maker to act.
13 That commission was charged with ans\gerin 13 The ABC experts were not asked to detegriie best
14 a specific question that was put to it, ngmtel 14 boundary for the Ngok Dinka in 2005, or targhthe
15 define -- that is to say delimit -- and decate the 15 resources -- particularly the oil resources -
16 area of the nine Ngok Dinka chiefdoms trametkto 16 southern Kordofan. They were asked a specifi
17 Kordofan in 1905; and to do so in a speeifiy and 17 historical question concerning the year 1808,
18 following a specific procedure. 18 a documented event in that year. They datlio
19 But that question was never answeresteda the 19 answer the question asked, and did somegmitigly
20 experts split the difference between twolfEsaone 20 different, acting totally outside the congtt
21 of their own making, one a claim line putiard by the 21 framework of the commission of which they evarmpart.
22 SPLM/A which it had already rejected. Thereise was 22 Where decision-makers ignore the agreewmieich
23 devoid of reasoning and bore no relationgliiatever to 23 defines the task, ignore the framework laigm for
24 any contemporary evidence of the boundafiE®alofan 24 them, ignore the mandate by which they, dsasehe
25 in 1905, or the area then occupied by thekNgo 25 parties, are bound, then everything fallstapa
Page 10 Page 12
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THE GOVERNMENT OF SUDAN / THE SUDAN PEOPLE'S LIBERAON MOVEMENT/ARMY

Day 1 Saturday, 18th April 2009
09:55 1 It has also been said on numerousmtathat the 09:59 1 in compliance with the Rules of Procedure.
2 Government's objection contradicts well-sdttle 2 Among the key failures were the failurehaf
3 principles of finality. And by agreeing thhe 3 attempt to arrive at a consensus before pdougéo
4 Commission's decision would be final and bigdhe 4 decide unilaterally. All the arguments reathetween
5 Government somehow prospectively and completelved 5 the parties with regard to the ABC envisageul tp
6 its right to challenge the experts' reportateher the 6 allow the parties to help collaboratively &i@mine
7 outcome. 7 the area transferred to Kordofan in 1905.
8 This cannot be right. It would be ridimus to say 8 Fundamental to this was the fact thatfanay
9 that if the experts deemed Khartoum or Mugyei!l 9 decision was to be achieved through a conser®aly
10 within the Abyei Area, the Government coutd object 10 if such a consensus was not reached weexpests and
11 but must abide by that decision becausealiblgseed 11 the Procedural Rule 14 permitted to makeal &nd
12 that any decision would be final and bindifp one 12 binding decision on their own. No attemptgach
13 could possibly accept such a result. It edne 13 a consensus was ever made. The experts/dioogl it
14 inconceivable and irrefutably in excess ohdae. And 14 upon themselves to make a decision, bypa#sing
15 yet such a result is analogous to the exzetisal 15 clearly-established process.
16 report, a conclusion utterly at odds withpheties' 16 In their memorial the SPLM/A made refeeeio only
17 agreements, with all the contemporary evideacd with 17 one attempt to reach a decision by conserius.was
18 the mandate conferred. 18 a one-to-one meeting between one memberchf ea
19 On crucial issues the experts' repatlsis devoid 19 delegation. The SPLM/A claimed that Mr Ahn#essalih
20 of reasoning. The terms of reference stetethe 20 Sallouha, a government member of the ABQijqgigated
21 experts shall consult the British archives atter 21 in this meeting and presented a proposaktthat
22 relevant sources of the Sudan wherever ttegyba 22 | subsequently rejected.
23 available, with a view to arriving at a démisthat 23 Mr President, | believe the witness stetet of
24 shall be based on research and scientiflgsisa 24 Mr Sallouha speaks for itself. He make®ii\clear
25 | emphasise the words "research and scientifi 25 that no such meeting ever took place.
Page 13 Page 15
09:57 1 analysis". Yet not a shred of documenrgaigence 10:01 1 Then the SPLM/A suddenly recalledsn i
2 supports the line of latitude they drew; nut.o 2 counter-memorial two further attempts to reach
3 Our opponents have advanced other argsrasrib 3 a decision by consensus. My colleague Msritaipi
4 why the Government cannot object to this daejsuch 4 will go into more detail on the specifics bist but
5 as my comments at the conclusion of the algin 5 the fact is that neither of these two allegempts
6 hearing, comments which our opponents hauggtito 6 actually took place. The lack of any supparti
7 necessary to quote on no less than nine atsaslt 7 evidence in this respect is certainly telling.
8 is certainly true that | undertook on behélfhe 8 In their final report the experts neverdmany
9 Government to respect the decision of the Abye 9 reference to any attempt to seek a final detis
10 Boundaries Commission in answering the corestie 10 through consensus, even though the SPLM/fslthat
11 parties put to it. But | did not undertatigespect 11 the experts instigated one of the attemgtnselves.
12 the unilateral decision of the experts adiinigeu of 12 This again supports the fact that at no peas
13 the Commission without any attempt to getrzsensus 13 a decision by consensus sought; a violatdjust of
14 among its members, as they should have. 14 the specific agreement signed by the pédstiesf the
15 Nor did | or anyone else undertake tpees 15 spirit in which the ABC was formed.
16 an experts' report which in no way refledtedagreed 16 It has also been said that objectiorexoéss of
17 mandate, much less responded to it. Moreover 17 mandate should be raised at the earliedbfeas
18 paragraph 5 of the Abyei Appendix makes dlearit is 18 opportunity, but most of the procedural vioias and
19 the experts' report, arrived at as presciipéoe ABC 19 certainly the final outcome were only disaedeupon
20 Rules of Procedure, that shall be final andibg on 20 reading the experts' report. It was front thament
21 the parties. 21 onwards that the Government objected toepert.
22 After the report was presented to thsigeacy it 22 That the Government objected to the egp@port
23 quickly became evident that those rules tesahlignored 23 promptly after presentation to the presidescy
24 in important respects. No commitment coaldehbeen or 24 evidenced by the SPLM/A's own witnessedadh even
25 was made to abide by a report which was mived at 25 the SPLM/A's pleadings accept that in thesday
Page 14 Page 16
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THE GOVERNMENT OF SUDAN / THE SUDAN PEOPLE'S LIBERAON MOVEMENT/ARMY

Day 1 Saturday, 18th April 2009
10:03 1 immediately following the publication bitreport the 10:07 1 of supporting the Government in this aaion. Three
2 Government indicated it could not acceptrit] & is 2 of these men are present at your request dintgew
3 undisputed that no one but the experts knevedntents 3 presented to you during the course of theagrgs.
4 of that report until it was revealed to thegilency 4 I turn to the second procedural issuegsgto
5 on 14th July 2005. 5 Sudanese archives. From the recent correspoad
6 Mr President, members of the Tribunal, raue been 6 several issues have become clear.
7 flooded with correspondence, corresponden@erange 7 First, the SPLM/A had and always has tadughout
8 of procedural issues, in the past weeks. Upe that 8 these proceedings, full access to these @ashiwhen,
9 these issues have been largely resolvedyiicydar 9 after the counter-memorial phase, the SPLN#HAllfy
10 the financial issues, but | will need to namfor the 10 sought access, they obtained it.
11 record two of the points covered in recent 11 The witness statement of the SPLM/A legainsel
12 correspondence. The first of these coneetheeat 12 concerning the visit is indicative of this,well as
13 made against some of our witnesses; the deomterns 13 of the general state of the archives. Ddmémcial
14 access to archives and documents. 14 constraints the survey department does net ha
15 The Government was concerned to hedireats 15 a professional filing system, and its stéifémface
16 apparently made against the Ngok Dinka witeed has 16 challenges in locating historic documents.
17 presented in this arbitration. These witege$gve 17 In reality this is an attempt by the SPAND
18 given evidence on what they believe to bertite and 18 obscure the fact that it neglected reseagdhin
19 we deplore any attempt to have them charaje th 19 a timely manner obvious and important archiee this
20 statements. 20 case. As | said, the plain fact is that3R&M/A only
21 Our counterparts opposite appear to teken these 21 attempted to access these archives once the
22 allegations rather lightly. Their reply aBtti March 22 counter-memorial had been filed.
23 claimed there was no basis for the allegstibuat the 23 There was explicit agreement that, absent of
24 investigation report they attached to thefrsequent 24 the Tribunal, no new documentary exhibits lvdoe
25 letter of 14th April shows that there wassied a basis 25 submitted after filing the counter-memorials.
Page 17 Page 19
10:05 1 for the allegations. 10:09 1 Mr President, members of the Tribunal,tvias all this
2 The report of the National Security anglligence 2 late sound and fury produced? Nothing ofsaulystance
3 Organ makes the following clear: that Majick\ur was 3 at all.
4 approached by high-ranking Ngok Dinka eldeasnely 4 The few additional documents submittedHeySPLM/A
5 Nyol Pagout, who gave a witness statemeraviaur of 5 change nothing, as Professor Crawford will ciestrate
6 the SPLM/A in this arbitration, and Deng Mamgk; that 6 in the delimitation phase of these proceedifigse
7 both elders told him they were unhappy with hi 7 late documents add nothing to what is alreadthe
8 statement; that he was encouraged to avoebaing in 8 record in the form of maps and route repofiswe
9 The Hague in support of his statement; tHailare to 9 are left with is a vague allegation of a cinsyy to
10 either change his statement or not appelnerHague 10 hide unspecified documents from the Tribunal.
11 would see him shoulder the consequencesof hi 11 What, | might ask, are these hidden decusm
12 statement. 12 supposed to say; that there were not villages
13 Hearing those words, as | would, as &noa 13 10 degrees, 35 miles north in 1905? Suchrdents do
14 subtle threat of harm, the report conclutied the 14 not exist. Nor is there any basis for thespiracy
15 matter does not give rise to the level ofisgc 15 allegations.
16 threat leading to the elimination of a miaistThat 16 But | understand from your letter of 1Aibril that
17 is an assessment of the level of the thneat, 17 the Tribunal wants to ensure that the doctangmnecord
18 allegation of it. 18 is as complete as possible and that therbdesno
19 We accept the report even though ités@mted by 19 failure to disclose relevant documents. Kpgeon
20 the SPLM/A. We had access to the investigas the 20 behalf of the Government of Sudan, | woulitame any
21 SPLM/A did. It proves that threats were miade 21 measure the Tribunal may decide to take sarenitself
22 Majid Yak Kur. 22 of this.
23 Moreover, the SPLM/A has failed to addré claim 23 One possibility would be for the actiegistrar
24 that other Government witnesses have beass$ed by 24 and one of the cartography experts to corkédsstoum
25 the SPLM/A, by the SPLM/A elements, as adfiresult 25 and to inspect the files, maps and a catleaif route
Page 18 Page 20
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THE GOVERNMENT OF SUDAN / THE SUDAN PEOPLE'S LIBERAON MOVEMENT/ARMY

Day 1 Saturday, 18th April 2009
10:11 1 reports from which we drew in our countemorial. If 10:14 1 of course give a copy to our opponenteasame time.
2 any new relevant documents are discoveregdties 2 Our presentation on excess of mandatecaiilbist
3 would be given time to comment on them. ThedBnment 3 of four further parts. First | will discudset
4 of Sudan has nothing to hide and would fullgperate 4 interpretation of what we've come to callghort "the
5 in the implementation of such an order. 5 formula”, the reference in the Abyei Protocepeated
6 Mr President, distinguished members ofTthieunal, 6 in the Arbitration Agreement in almost the sanords,
7 in conclusion it must be emphasised thatishimt 7 to the area of the nine Ngok Dinka chiefdorargferred
8 simply an issue of Messiriya versus Ngokis far 8 to Kordofan in 1905.
9 more complex than that. The area now in déspu 9 Then my colleague Professor Pellet wilidduce
10 includes many peoples, not only Ngok fromstheth and 10 the notion of excess of mandate and will @rgts
11 Messiriya from the north, but other peopliethe 11 relation to the formula. Then Ms Loretta Meppi
12 region. In fact, there are Ngok on bothsidlethis 12 will deal with procedural excess of mandate] finally
13 dispute, and the current Government of Natibimity 13 Professor Pellet will return to discuss satbte
14 includes senior SPLM/A representatives imat. 14 excess of mandate. As always, we encouraestiqns
15 True, the issue of the Abyei Protocolsdimeich on 15 from the Tribunal.
16 broader concepts, including the viabilityhe whole 16 Mr President, members of the Tribunad, Abyei
17 peace process under the CPA, but it washedtinhction 17 Protocol required the ABC, and | quote:
18 of the ABC experts to address general nartitlisissues 18 "... to define ... and demarcate the af¢he
19 or to prefer one contending people to another 19 nine Ngok Dinka chiefdoms transferred to Kdad in
20 It was precisely because of the complekiat the 20 1905."
21 mandate of the Commission was such a confinedo 21 The language of that formula was cargfthiosen
22 identify an area historically transferredtrdofan in 22 and repeatedly reaffirmed within consequéntia
23 1905. Respect for the peace process invobsgzbct 23 differences in wording, notably the additafrihe
24 for the limited mandate conferred on the AB@erts. 24 phrase in brackets, "i.e. delimit”, and thketion of
25 Mr President, members of the Tribunalpne in 25 the reference to demarcation. It also defyrmeir own
Page 21 Page 23
10:13 1 1905 could conceivably have thought thatarea of the 10:16 1 mandate under Article 2(c) of the ArbibatAgreement
2 nine Ngok Dinka chiefdoms transferred to Kdato 2 if you determine that there has been an exafess
3 extended as far north as 10 degrees 22 miBQtes 3 mandate on the part of the experts.
4 seconds north, and constituted a straighline 4 The focus at present, of course, is orExof
5 latitude across a featureless plain, swinghdegrees 5 mandate. If the Abyei Protocol required tH&CAto
6 to the south so as to encompass oilfieldsat fdsult 6 define the area transferred to Kordofan irb1 &oit
7 is so inconceivable, so lacking in any reagdare 7 what the experts did was to refuse to perfivantask
8 documentary support, that the ABC expert®ntepmply 8 and instead to take a view on the land rightke
9 cannot stand. 9 Ngok independently of any area transferregh they
10 Mr President, members of the Tribun#iahk you 10 committed an excess of mandate. This is true may
11 for your attention. May | ask, Mr Presidehgt you 11 say, a fortiori if they did so without payiregard to
12 can now call upon Professor Crawford. Thamk 12 the crucial date of 1905.
13 THE CHAIRMAN: Ambassador, | thank you very muaohd 13 The meaning of the formula now is a matte
14 | give the floor to Professor James Crawford. 14 interpretation for you, both in determiningether
15 (10.14 am) 15 there was an excess of mandate and alsdilliniy
16 Submissions by MR CRAWFORD 16 this task for yourself if there was.
17 PROFESSOR CRAWFORD: Mr President, members of the 17 In determining that question of interptiein you
18 Tribunal, it is an honour to appear before go 18 do not need expert evidence on an ordinagjigin
19 behalf of the Government of Sudan. You nesy f 19 phrase. Relevant instruments, including®ihyei
20 you've had enough of procedural points laum lgoing 20 Protocol and the Arbitration Agreement, ae it is
21 to raise a small one. 21 true, treaties; but you are entitled under th
22 Our respective speeches contain footeféeences 22 applicable law clause to have regard to géner
23 to the dossier. Unless instructed by youPksident, 23 principles of law, and | think the partiesequt that
24 we would propose to hand up those speechies anhd of 24 the rules of interpretation in the Vienna @antion on
25 the day to enable you to find these souncesee will 25 the Law of Treaties reflect general princpé law in
Page 22 Page 24
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10:17 1 the matter of interpretation. 10:20 1 passage, in paragraph 231 of our memasiathich
2 So | turn to the interpretation of thenfiota in 2 | refer you. But | also refer you to ProfasBellet,
3 accordance with general principles of law. 3 who will discuss it in more detail and whoever at
4 The position of the parties on the meaoirtye 4 a loss for words.
5 formula are by now clearly defined, and exceptwo 5 The point | want to make now, by referetucthis
6 points they are clearly discrepant. 6 passage, is the following: it was only acaogdo the
7 According to the Government of Sudan fdheula 7 ABC experts because it was impossible to deter the
8 refers to the area of the nine Ngok Dinka fthies 8 boundary of Kordofan before 1905 in accordanmitie
9 under Paramount Chief Kwal Arob, otherwisevinas 9 scientific survey techniques, for heaven's stiat
10 Sultan Rob, and they were transferred to éfardin 10 other issues became relevant, in particatad Use
11 1905. I'm going to call this, for short, the 11 claims.
12 territorial interpretation. 12 On the other hand, the ABC experts, ltakdached
13 According to the SPLM/A, the formula sféo the 13 that problematic conclusion, paid little orforther
14 total area occupied and used by the nine Wyaka 14 attention to the date of 1905; to give yoa erample,
15 chieftains in 1905, whether or not any pathat area 15 the guesthouse at Tebeldiya -- I'm not sareitis
16 was transferred to Kordofan in that yean dgbing to 16 pronounced -- and the alleged Government neyzeir
17 call this the tribal interpretation. 17 programmes which were connected to the fitead
18 Now, | said there are two points of agreet, and 18 guesthouse.
19 that's true. There aren't many point of egent, but 19 These were a key element in the ABC'srdenhation
20 these ones are important. The first poirtgnéement 20 of the northern boundary of the area. Tejpeld
21 is that there was historically a transfeeodofan in 21 specifically referred to in the second byfleint that
22 1905. The second is that the transferreal fzae to be 22 constitutes the experts' final and bindingjsien.
23 defined in principle as at 1905. 23 There are only five bullet points. But neitthe rest
24 The agreement between us on the keyofla&05 is 24 house at Tebeldiya nor the road repair progre existed
25 of the first importance. That date was chdmzause 25 in 1905, or for years afterwards, and the AB@erts do
Page 25 Page 27
10:18 1 it was the date of the transfer. It waly by 1022 1 not suggest otherwise. They effectivélgraloned the
2 reference to the fact of the transfer at dad¢ that 2 critical date of 1905, a central element mfibrmula.
3 agreement could be reached on the Abyei Ryhtas we 3 The point to emphasise is this: the pmsithken
4 showed in our pleadings. If the criterioradfansfer 4 by the SPLM/A now on the formula, and in gardér on
5 to Kordofan in 1905 had not been put forward agreed, 5 the crucial date of 1905, is not the saméaf\BC
6 there would have been no Abyei Protocol. Thakes it 6 experts. The ABC experts abandoned 1905. SFAeM/A
7 vital that the criterion, the formula, be resied. 7 have returned to it, and rightly.
8 Here it is instructive to ask: what was glosition 8 So the SPLM/A attempts to defend the exant
9 taken by the ABC experts in their report?olid refer 9 decision of the ABC experts, but on crucidifferent
10 you in particular to the following key passaand 10 grounds. They are already on shaky tertitory
11 | quote: 11 So much for the points of interpretationwhich
12 "The boundaries of the Ngok Dinka thateve 12 the parties agree. | now turn to the pantsvhich we
13 transferred to Kordofan for administrativagens in 13 disagree: the conflict over the territorisicempared
14 1905 were, like most boundaries in the Swaddine 14 with the tribal interpretation.
15 time, not precisely delimited and demarcaied 15 Of course, in accordance with generalgiples, we
16 accordance with scientific survey technicureds 16 must look carefully at the specific language
17 methods. It is therefore incumbent uporetigerts to 17 question. In the Abyei Protocol it is -- and
18 determine the nature of the establisheddand 18 | re-quote:
19 territorial occupation and/or use rights thytee nine 19 "... to define and demarcate the areheohine
20 Ngok Dinka chiefdoms, with particular focustbose in 20 Ngok Dinka chiefdoms transferred to Kordafad905."
21 the northernmost areas that form the traresfer 21 In the Arbitration Agreement that becomemnd
22 territory." 22 | quote:
23 Mr President, members of the Tribunaiukst 23 "To define (ie delimit) on map the bounesof the
24 confess that the reasoning here leaves mas for 24 area of the nine Ngok Dinka chiefdoms trameteto
25 words, though we tried to analyse that foentiiat 25 Kordofan in 1905."
Page 26 Page 28
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10:23 1 The first point to note is that mafiyhe words of 10:27 1 talk about the transfer to Kordofan obaga 88% of
2 the formula imply a territorial approach. "define” 2 which is already in Kordofan.
3 is equated with "to delimit". The area idéetl was 3 And even if the southern boundary of Kéaddoefore
4 first to be demarcated. Now, one might defirigbe, 4 1905 was the Ragaba ez Zarga -- which no e éime
5 the Nuer as compared with the Ngok or theiibut 5 suggested, for the good reason that theytdidow it
6 one hardly delimits a tribe. And I've neveard of 6 was there -- then still 68% of the area widlsrst
7 a tribe being demarcated. How would you deatarso 7 Kordofan.
8 protean and dynamic an entity as a tribe? |sMgau 8 The SPLM/A implies that if the Government'
9 chain the chiefs to the demarcation pillafg®l what 9 territorial interpretation is correct, therfarla
10 if someone unchained them, like Promethadft would 10 should have read: "to define and demarcatarta
11 happen then? 11 transferred to Kordofan in 1905 of the nirgokiDinka
12 Then there is the word "area”. In Adi2(c) of 12 chiefdoms". There are several answers $o thi
13 the Arbitration Agreement this becomes "tberdaries 13 First, no one would actually say thas |
14 of the area". But there's no indication thattask 14 pedantic and clumsy. In English there'sut@ that
15 of the Tribunal under Atrticle 2(c) is anyfdient from 15 adjectival phrases such as "transferred todfan"
16 that of the ABC under the Abyei Protocol.bbith these 16 have to follow immediately the noun they dyallt
17 respects, and in particular in the additibtihe word 17 depends on euphony, on the sound.
18 "delimit", Article 2(c) of the Arbitration Agement is 18 Secondly, the adjectival phrase "tramsteto
19 an authoritative interpretation of the oraiformula. 19 Kordofan" can and should be read as quatjfttie
20 So the point for the ABC was to delimit argndircate 20 preceding phrase as a whole, "the area ofitiee
21 the boundaries of an area. All four ternggpsut the 21 Ngok Dinka chiefdoms." That phrase needsetoead as
22 territorial interpretation. 22 a whole.
23 Then there is the phrase "transferré¢btolofan”. 23 Thirdly, a redesigned formula referringthe area
24 Kordofan was a province. It had been a pia/bf the 24 transferred to Kordofan of ..." et ceterauldanot
25 Sudan since the 1820s. It was a territorial 25 have served in 1905. It would have lefpi¢o to
Page 29 Page 31
10:25 1 administrative unit bordering the tribytatate of 10:29 1 argument that some part of the chiefdoerewot
2 Darfur to the west, and the province of Bal@leazal 2 transferred to Kordofan. That's why the SPAMas to
3 to the south. There was a tri-point on thierh Arab 3 add still further words to the formula so thatould
4 between Darfur, Bahr el Ghazal and Kordofan. 4 read, "all the area of the nine Ngok Dinkatdoms
5 Neither Kordofan nor Bahr el Ghazal weitgat 5 which were transferred." It's the combinatibthe
6 units; both contained many different trib@$e phrase 6 word "all" and the verbal phrase "which wet&t is
7 “"transferred to Kordofan" prima facie indicate 7 necessary taken together.
8 a territorial transfer, a transfer from one 8 In effect, the SPLM/A proposes that, gitlest some
9 administrative unit or province to anothewut Bere 9 fraction of the nine Ngok Dinka chiefdoms were
10 the parties disagree. According to the SPALIE 10 transferred to Kordofan, the ABC was taskedetermine
11 phrase "transferred to Kordofan" qualifies phrase 11 the total area of all those chiefdoms, inicigdhe
12 "the nine Ngok Dinka chiefdoms". The formsiteould be 12 areas already in Kordofan. That interpretatialls
13 interpreted as if it read: "all the areahaf hine 13 for three comments.
14 Ngok Dinka chiefdoms which were transfere#ordofan 14 First, it involves not an interpretatioot
15 in 1905, including areas which were alreadfdrdofan 15 a complete rewriting of the formula. Wordsé to be
16 before 1905." 16 added, other words have to be ignored.
17 You can see the effect of this graphjcalhope, 17 Second, it's a new rewriting done forghgoses
18 by reference to figure 11 at page 121 of Bada 18 of these proceedings. It does not reflecttwlie
19 memorial, which is now on the screen. Acitwydo the 19 SPLM/A said before the ABC. For exampletsn
20 SPLM/A the area of the nine Ngok Dinka chiefd in 1905 20 preliminary presentation on the boundarigb®@fAbyei
21 extended right up to 10 degrees 35 minutek.ndf 21 Area of 10th April 2005 the SPLM/A said, drgliote:
22 the southern boundary of Kordofan before 1885 the 22 "The Protocol [that's the Abyei Protocal]
23 Bahr el Arab, as all contemporary authoriigisl it 23 defines Abyei Area as an area of the ninekNRjoka
24 was, the effect of the interpretation is 8&# of the 24 chiefdoms that was transferred ['that wassfeared]
25 transferred area was already in Kordofas.otld to 25 to Kordofan in 1905."
Page 30 Page 32

10 (Pages 29 to 32)

Trevor McGowan
info@TMGreporting.com




THE GOVERNMENT OF SUDAN / THE SUDAN PEOPLE'S LIBERAON MOVEMENT/ARMY

Day 1 Saturday, 18th April 2009
10:30 1 Third, not only does the SPLM/A novd aebrds which 10:34 1 Four, the reason for the transfertedsing the
2 it did not add before the ABC, but the intetption it 2 relevant people within southern Kordofan stoas
3 now prefers has the fatal flaw that it givesymeaning 3 control raiding by the Arabs of southern Kdedfloacross
4 at all to the phrase "transferred to Kordofaln" 4 the Bahr el Arab. In fact, one of the origina
5 would make no difference whatever for the SPAM 5 complaints of raiding related to a raid on
6 position if the formula had simply read "teaaof the 6 Sheikh Rihan's people, the Twic, and it's nbeen
7 nine Ngok Dinka chiefdoms in 1905." Indeedfteeir 7 suggested that they lived north of the Bal&rab.
8 view that is effectively how it should be read 8 These facts were patent from the texihef t
9 But this conflicts with a basic princige 9 transfer documents. You just had to loolkairt.
10 interpretation: agreed words should not berjmeted 10 They're publicly available. As paragraph7l6fthe
11 to lack meaning or as being surplus to reguants, 11 SPLM/A reply memorial accepts, some of thegfer
12 "not wanted on voyage", so to speak. 12 documents were actually quoted during thetiipns
13 To summarise, on its face the formulaeseto 13 of the Abyei Protocol. They show what thaf@rs of
14 answer clearly three questions: What haperfatarea 14 the Abyei Protocol understood, and coulditg&dve
15 was transferred to Kordofan. When did tliggen? In 15 understood, about the historical transfegaiA they
16 1905. What area was it? It was the ar¢aeofiine 16 reinforce the territorial interpretation.
17 Ngok Dinka chiefdoms. All three elementsridhe 17 I turn to the travaux of the Abyei Praibevhich
18 substantive mandate; that was what the ARBCdvdo. 18 can be referred to in order to confirm thenieg
19 These three answers not only make graicehaense, 19 arrived at on an analysis of the text takeitsi
20 and give effect to every word and phras@éeformula; 20 context. The negotiations leading to the&\®rotocol
21 they also make historical sense. For therin of 21 and the agreement on the formula are tracelapter 2
22 delimitation here is not a purely geograimie, such 22 of Sudan's memorial, and | will not repeanth | will
23 as a parallel of latitude, or a watershegt livor is 23 simply make the following points.
24 it a conceptual or legal criterion, suchrasa 24 1. This was a crunch issue. It hagttential
25 reflecting the asserted traditional rightthef 25 to derail the CPA as a whole.
Page 33 Page 35
10:32 1 Ngok Dinka at some indeterminate dats;liistorical. 10:35 1 2. The Government insisted that Kfadavas part
2 It relates to a defined historical event, eial 2 of the north, and that the 1956 boundarigbef
3 transfer of an area from one province of Sudan 3 northern provinces, including Kordofan, weserssanct.
4 another. 4 3. The SPLM/A sought to make substantiaads
5 It's therefore legitimate to refer to ttieuments 5 into the territory of southern Kordofan byeefnce to
6 evidencing that event. The drafters of thenfda were 6 what it said was the farthest northern motre>of
7 not rewriting history when they took the tif@nss the 7 Ngok settlement in 1966.
8 criterion of delimitation; they were recallihgstory. 8 4. The general principle of the uti pdssis of
9 I will not go through the transfer docurtsein 9 1956 is repeatedly recognised in the CPAuiiog the
10 detail; this will be done by Mr Bundy in the 10 Abyei Protocol. The provisions relatinghe BAbyei
11 delimitation phase. It's sufficient herete four 11 Area are an exception to it.
12 points about the transfer documents. 12 5. The basis for the exception was thiiic
13 First, there is no reference in the fiems 13 fact that certain areas not part of Kordafene added
14 documents to the nine chiefdoms, but onfguttan Rob. 14 to it in 1905. Reference was specificallydm#o the
15 There's also reference to Sheikh Rihan ofttie. 15 Sudan intelligence report of March 1905, oinide
16 Second, the references in the transfeurdents are 16 transfer documents. In effect, what hadiptesly been
17 more territorial than tribal; they refer bk@tcountry 17 in the southern province of Bahr el Ghazaldbe
18 or territory of these two leaders. 18 returned to it, if not by pure administrata then
19 Third, these territories are stated torer to 19 after a plebiscite of its inhabitants. Itsveen this
20 the south of the Bahr el Arab. And by "the 20 ground and this ground alone that the deldles
21 Bahr el Arab" is meant the Bahr el Arab,lbh@nders, 21 broken and agreement reached.
22 the Kiir. In 1905 British officers knew wiesthe two 22 This legislative history supports theiterial
23 leaders lived, and it was in fact south efktir; it 23 interpretation of the formula in at leastthivays.
24 was not somewhere north, near an anonymals an 24 1. The Abyei Protocol constituted anegton to
25 practically unknown Ragaba. 25 the territorial principle of the uti possidetf 1956,
Page 34 Page 36
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10:37 1 repeatedly affirmed in the CPA. 10:40 1 The SPLM/A sought to maximise thegfamred area
2 2. The territorial integrity of Kordofaves upheld 2 by reference to the post-independence det8a8. The
3 against a claim to an extensive tribal bound&d 966. 3 Government was prepared to address issuevefoppment
4 3. But an exception was made for an area 4 for the region, but insisted on the uti postgline
5 administratively added to Kordofan in 190%hatarea, 5 of 1956. A compromise between these completel
6 once identified, could in principle be retudrie 6 conflicting positions was only possible byereince to
7 Bahr el Ghazal if the inhabitants preferreat tourse 7 an area administratively transferred to Koadah 1905
8 of action. 8 which was thus not part of Kordofan at theitn@igg of
9 To conclude, the Tribunal should find bis basis 9 the Condominium period.
10 that the language of the Abyei Protocol eefer 10 As so often, there were competing pecghels
11 an area not part of Kordofan in 1905, butclwhwas 11 competing interests involved. To invoke
12 administratively transferred from Bahr el @&ao 12 self-determination now, a principle irrelevanhthe
13 Kordofan in that year. The reason for thedfer -- 13 time of the transfer, is in effect to re-opea
14 a reason understood by the drafters of thesiAb 14 negotiated settlement of the Abyei Protooptlie
15 Protocol -- was to bring within southern Kafizh the 15 benefit of the one of the parties and tadisteiment
16 people of Sultan Rob and Sheikh Rihan, thekNgnd the 16 of the other. That's not a legitimate exeraf
17 Twic, who were being raided by the Homr agitbe 17 interpretation.
18 Bahr el Arab. These leaders were knowrveodouth of 18 The second SPLM/A argument for the tribal
19 the Bahr el Arab. 19 interpretation is what | will call the Abyaigument.
20 The ABC had one function, and one fumctioly: it 20 This is the argument that something callegeABrea
21 was to define -- ie delimit -- and demarcheearea 21 must include the town of Abyei itself. Tootglithe
22 transferred in 1905. 22 SPLM/A rejoinder:
23 | turn to the arguments which are madébySPLM/A 23 "... the Government's position lead$éottterly
24 against what we say is that obvious conafusla 24 untenable ..."
25 response to that conclusion the SPLM/A noss@nts five 25 When | raise my voice this is merelytfee sake of
Page 37 Page 39
10:39 1 main arguments, which | will take in turn. 10:42 1 emphasis:
2 The first is a reference to the object pimghose 2 "... result that the Abyei Area would iratlude
3 of the formula. It is said -- and | quote: 3 either the seat of the Ngok Dinka ParamoutieiQG
4 "The basic purpose of the parties' agreeoethe 4 1905 -- or Abyei town -- the location of thgdk
5 definition of the Abyei Area was to specifg thegion 5 Dinka's cultural, political and commercial fidar
6 whose residents would be entitled to partteifiathe 6 more than a century. That is absurd."
7 Abyei referendum provided for by Article 8tbhe Abyei 7 The SPLM/A pleadings proclaim repeatedbyi
8 Protocol." 8 Town's centrality and its ancestral pre-emindor the
9 Therefore, it is said in line with thermiple of 9 Ngok. This centrality is said to be undisputény
10 self-determination the Abyei Area should bestrued to 10 mention of Abyei Town falling outside Abyeiea is
11 be an area belonging to the Ngok Dinka, natraa 11 denigrated as inconceivable, bizarre, absthis is
12 which is merely subject to an administrative 12 despite the fact that the Abyei Appendix esply
13 inter-provincial transfer. 13 contemplates that Abyei Town might fall odésthe
14 Not content, as earlier, just to rewttite 14 Abyei Area.
15 formula, this argument seeks to go behindlitis is 15 But the key point here is that the foranexpressly
16 done by reference to what the SPLM/A clairas their 16 refers to the date of transfer 1905, andaftaid to
17 underlying subjective purpose when signirgAhyei 17 say that, despite the myths, there is nordectary
18 Protocol, but this is not an accepted metiod 18 evidence that Abyei existed as a settlenmeh905.
19 interpretation and for good reason. 19 The earliest date that we have is Whittinghd#Abyia"
20 Of course, agreements of this kind, wérethey are 20 in 1910, and this is to a different placenthdere
21 international or internal, but nonetheledgipal 21 Abyei Town now is. The earliest map thawvehdbyei in
22 agreements of this character, are alwayslmase 22 its present location dates from 1916, wheigeadded
23 compromise, and one party's underlying p@pmsften 23 in red ink, evidently as a recent discovery.
24 at odds with the other's. That was certahmycase 24 Dispute the absolute certainty in whieh 8PLM/A's
25 here, as we have shown. 25 assertion is made, it's noteworthy that apteéadings
Page 38 Page 40
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10143 1 progressed the status of Abyei town temdeliminish 10:46 1 life, in 1905 cannot possibly provide thigerion for
2 a bit. For example, the SPLM/A memorial stdteat, 2 the determination of an area transferredanyhbar.
3 and | quote: 3 The third SPLM/A argument is that priorl@05 the
4 "... the area in the immediate proximitgorrent 4 Ngok were not subject to any administratioallabn
5 Abyei Town has been the centre of Ngok Dingitipal, 5 the part of the Condominium officials. Thepiioation
6 commercial and cultural life for nearly twantaries." 6 is that an administrative transfer from oreffective
7 The memorial also states that it is "umalied” 7 set of provincial authorities to another is
8 that Abyei Town has been the centre of thekNgomore 8 a meaningless concept which should be abaddone
9 than a century. This undisputed status coesinin the 9 For example, the SPLM/A rejoinder saysl laquote:
10 reply memorial. Interestingly, however, thference 10 "The Government attempts to equate vitsatid were
11 to two centuries is quietly dropped. NolWdtomes: 11 frequent visits to the Abyei Area with goveental
12 "... the undisputed centre of Ngok Dipkditical 12 administration. It is abundantly clear frim
13 and cultural life for more than a century.” 13 evidence that there was no administratieamgfkind."
14 By the time of the rejoinder the formbiées 14 Now, there's a short answer to that: ingéss or
15 undergone yet more softening: 15 not, the fact of a transfer to the provint&ardofan
16 "... the general region around what ésent-day 16 was the criterion chosen by the partiesén th
17 Abyei town has, for more than a century, bibercentre 17 Abyei Protocol to define the Abyei Area, atrginot
18 of Ngok Dinka political, cultural and commiatdife." 18 for the SPLM/A now to say that that criterivas
19 This final adaption is no doubt a refeeeto 19 meaningless.
20 Government's pleadings, which show the exigtef 20 Moreover, it was not meaningless. Tioeng
21 Burakol and Abyia, both of which were clogethe 21 shows -- Mr Bundy will take you to it in the
22 Bahr el Arab than modern-day Abyei, as welbeing 22 delimitation phase -- that both the govewfor
23 situated between the Bahr el Arab and theBagmm 23 Bahr el Ghazal and the governor of Kordo&orded the
24 Biero. 24 transfer in the same terms, as did Goverrevre@l
25 Moreover the Condominium officials wheaeded 25 Wingate. Whatever the immediate practicakequences
Page 41 Page 43
10:45 1 these towns or villages more properly nraxlesference 10:48 1 may or may not have been, a transfer Wiasatly
2 to Abyei Town. For example, in 1910 Whittiagh walked 2 noticed and recorded.
3 straight past, as far as we can see fronobie r 3 It may also be that apart from the recaydhe
4 report, the present location of the centrd@dk Dinka 4 transfer, the governor of Bahr el Ghazal (fitild
5 political, commercial and cultural life for ew 5 attention to the Ngok. Bahr el Ghazal wasrgd
6 centuries without noticing it. 6 province with more than the usual difficultafs
7 This complete absence of a documentanydds 7 communication. It only reverted to civiliaontrol in
8 mirrored in a sort of converse way by the éten 8 1902, and it had a very small staff. But thags not
9 manner in which the SPLM/A's pleadings ingjsin 9 mean that the Ngok Dinka living south of the
10 Abyei's existence at the relevant time whilst 10 Bahr el Arab were not in the province of BahGhazal,
11 simultaneously modifying their position aghe 11 just as the Twic were, subject to the saamester.
12 character of the existence. In fact, thel8fALcan 12 The whole of the Sudan, including botbvprces,
13 find no reliable source to fix Abyei Townigstence 13 was under Condominium administration. The
14 from the relevant date. 14 administration was carried out in a formal an
15 To summarise, on the basis of the writleadings 15 an informal but, looking at the documentkgtieely
16 and the documentary material it is now dlat the 16 expeditious way. There was no reason whyléfan
17 town of Abyei -- which came to be significant 17 officials could not visit and enquire intanditions in
18 undoubtedly, in cultural, political and conrnial life 18 Bahr el Ghazal, and we know they did.
19 at a later date -- did not exist at the datae 19 In fact, Sultan Rob was repeatedly \isitem
20 transfer. 20 Kordofan. He was even give a Kordofan raid@ooour,
21 Since the SPLM/A quite properly accepst the 21 second class, in 1903, prior to the transgfaich he
22 date 1905 is the relevant date for the papo$the 22 wore proudly thereafter.
23 application of the Abyei Protocol, that's émel of the 23 Moreover, it will be apparent to the Trilal,
24 matter. A location that did not exist asaened 24 taking account as one must of local circuntsts, that
25 locality, still less as the centre of Ngokuwal 25 there is plenty of evidence of Condominium
Page 42 Page 44
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10149 1 administration by 1905. Condominium aféfis visited 10:53 1 Finally, my fifth point. The SPLM/ASists that as
2 Sultan Rob regularly: Mahon in 1901, Wilkingori902, 2 the experts had jurisdiction to interpret tmeandate,
3 Mahon again in 1903, Percival in 1904 to 190B6ere 3 then the mere fact that they got their mandatag
4 are also accounts from Huntley-Walsh and Baylavho 4 doesn't mean that they committed an excess.
5 were involved in extending river communicati@ong 5 This, of course, is an argument in theraditive.
6 the Bahr el Arab, as well as throughout theéaBu 6 It accepts -- and of course it accepts onlyHe sake
7 The argument that there was no administraif any 7 of argument, we realise that -- that the triba
8 kind, even if it was relevant, is just notdble. 8 interpretation may be wrong and pleads that it
9 Fourthly, it is argued that because there Ngok 9 nonetheless an excess of mandate.
10 north of the Bahr el Arab, this proves ttideast the 10 This is a point that will be dealt with b
11 area between the Bahr el Arab and the RagmBarga 11 Professor Pellet in a moment -- I'm sorshduld
12 was Ngok territory by 1905 and must have liken 12 rephrase this. This is a point that willdeglt with
13 subject of the transfer. This fact is saidupport 13 in a moment by Professor Pellet -- but treetghoint
14 the tribal interpretation. 14 is that as a minimum the decision-maker rappty the
15 According to the SPLM/A rejoinder, amuiote 15 mandate. It cannot simply place the mandedee side
16 again: 16 and come up with a new result-driven expoessf what
17 "... the Government in its Reply Memo&ad 17 it feels it would like to achieve. Yet tisgbrecisely
18 accompanying evidence now repeatedly condbdes 18 what occurred here.
19 prior to 1905, the Ngok Dinka were locatedmof the 19 Once the experts felt that they needhpply their
20 Kiir/Bahr el Arab, extending up at leasthe t 20 mandate, for want of a boundary preciselyrdedd and
21 Ngol/Ragaba ez Zarga, with the Ngok DinkaPReunt 21 demarcated in accordance with scientificeyrv
22 Chief (Arop Biong, referred to as Sultan Riobpg and 22 techniques and methods in 1905, they prodeede
23 holding court in Burakol to the north of the 23 delimit on a completely different basis, witl
24 Kiir/Bahr el Arab in 1905." 24 reference to the area transferred and witledetence
25 | pause to note, | hope dispassionatedy, 25 to the date of transfer. In doing so theutiéd the
Page 45 Page 47
1051 1 continued tendency of the SPLM/A's couttsskek to 10:54 1 mandate, as Professor Pellet will nowasrpl
2 foist on us as concessions positions we haverrheld 2 Mr President, members of the Tribunal tifiese
3 and which we say we do not hold. 3 reasons the formula of the Abyei Protocol &hbave
4 We have never said there were Ngok setteson, 4 been interpreted as referring to the territdry
5 still less north of, the Ragaba ez Zarga.r&feno 5 Sultan Rob's people which was transferred from
6 documentary evidence of such settlements0s 99 6 Bahr el Ghazal to Kordofan in 1905, and not as
7 subsequent years, no contemporary evidenceewda 7 encompassing the alleged tribal reach of ithe or ten
8 The overwhelming evidence of use of the arearl to 8 Ngok Dinka chiefdoms irrespective of the facextent
9 the north of the Ragaba ez Zarga is that abAtomr 9 of the inter-provincial transfer. The functiof the
10 use, a point | will demonstrate in some tleiahe 10 ABC experts was declaratory: to determine amtter of
11 delimitation round. 11 fact the territory so transferred.
12 On the other hand, we have always acdept 12 Mr President, members of the Tribunalnthyou for
13 there were Ngok settlements on the Bahr abArior to 13 your attention. Mr President, it's a lithigfore
14 1905. Indeed, there is documentary evidenmeduced 14 11.00; it's a matter for you whether to call
15 by us, | might say, relevant in light of treuhaha 15 Professor Pellet now or to have the coffealbby way
16 about archives -- of limited Ngok presenat jorth of 16 of internal fortitude in preparation for him.
17 the Bahr el Arab at the time of the transfewill 17 THE CHAIRMAN: | thank you very much for your
18 explore this and its limits in the delimitatiround on 18 presentation, Professor Crawford. The hgasin
19 Tuesday. 19 suspended until 11.15.
20 But to the limited extent that there widgok to 20 MR BORN: Just as a general comment with thegeagts
21 the north of the Bahr el Arab in 1905, theyrevalready 21 leave, insofar as our colleagues across the
22 in Kordofan. The transfer documents spe&iuitan Rob 22 table would require a little bit more or ttéi bit
23 as being on or alternatively south of themiand 23 less time than that allocated at any paeticul
24 that is entirely consistent with the teriabr 24 segment, we have no objection.
25 interpretation. 25 Obviously it's difficult for counsel téap exactly
Page 46 Page 48
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10:56 1 how long it's going to take them to dogjsiand we are 11:30 1 then concentrate on the arguments maderypponents
2 completely relaxed, if | can put it that waybject of 2 in their rejoinder, but | wish to make cleaattwe
3 course to the Tribunal's control, about gawer or 3 maintain in all full all of our previous argents.
4 going under a bit. 4 This is true for the excess of mandate pasuofcase
5 THE CHAIRMAN: | thank you very much. The heariisg 5 as well as for the delimitation part.
6 adjourned. 6 Third, | cannot help thinking and sayihgttthere
7 (10.56 am) 7 has been an unacceptable profusion of paperebyther
8 (A short break) 8 party. Nine full boxes -- boxes, not bundlesf
9 (11.27 am) 9 annexes for the memorial was unreasonableglabdlly
10 THE CHAIRMAN: Professor Pellet, you have theoflo 10 with 16 boxes and 76 files the exaggerasquatent.
11 Submissions by PROFESSOR PELLET 11 Just compare our respective documentatiorsroall
12 PROFESSOR PELLET: Monsieur President, membetseof 12 library on the left, their enormous library the
13 Tribunal, as decided by the Tribunal, the @oment 13 right.
14 of Sudan will today plead its case in resfeethe 14 What is true for the annexes is alsofiou¢he
15 excess of mandate committed by the ABC expert 15 pleadings themselves. Quite interestinglytsi
16 I will first recall what this rather urus 16 rejoinder the SPLM/A criticises us for havitgyoted
17 expression "excess of mandate” covers, aitishow 17 "less than 32 pages"” of our reply to the sxoé
18 that the SPLM/A errs in its interpretatiorttoé role 18 mandate. With due respect, | would rathiéicise
19 of the Tribunal in this respect. Ms Loré¢talintoppi 19 them for the extremely repetitive more th@@ gages on
20 will then demonstrate that the experts atseh 20 that theme in their own reply.
21 violated fundamental procedural rules whieneapart of 21 If, as they claim, "an excess of mandallebe
22 their mandate. 22 found only in circumstances involving martiféisgrant
23 Then, with your permission, Mr Presidémtill 23 or glaring excesses by the decision-makeitien
24 take the floor again in order to show firgtttthe ABC 24 should go without saying that you do not resges and
25 experts have based themselves on manifaestiyriissible 25 pages or hours and hours of pleadings toepitmat such
Page 49 Page 51
11:28 1 justifications and second, but probably tnis 11:33 1 an excess of mandate does exist or teeghat it does
2 afternoon, at least in part, | will show ttiet ABC 2 not exist.
3 experts have committed an excess of mand#terbo 3 The only reason why in the present case th
4 deciding ultra petita on certain points arfchipetita 4 demonstration of the excess of mandate misstsiame
5 on others. 5 time is that it is averred not only in onepexst but
6 But before starting this presentationapéeallow 6 in several, this being said, all being ratitarious.
7 me to make three general remarks. 7 With these three remarks in mind | willinturn to
8 First, in its rejoinder the SPLM/A usestihdes the 8 some general observations concerning sucegsse
9 pleasant word "absurd" or "absurdity" to chmase 9 waiver argument, the finality and presumptiaidity
10 our arguments, eight time in the excess ofdate 10 argument and the very definition of an exoéss
11 chapter only; "frivolous" appears 12 timgmrochial” 11 mandate, including the issue of motivation.
12 six times, and | leave aside "spurious”, éggius” or, 12 The waiver argument first. Mr Presidéttme
13 in alphabetical order, "abstruse”, "archaic", 13 please begin with the last argument of theNBR in
14 "artificial", "disguised", "distorted", "hofeess", 14 respect to the excess of mandate, the waigement.
15 "misconceived”, "narrow-minded", "nonsensical 15 It maintains that:
16 "purported"” or "untenable”. 16 "The Government excluded or waived aghts to
17 Mr President, insult and abuse are ngt ve 17 claim that the ABC experts exceeded theirdaan"
18 dignified ways of arguing in serious litigati 1 will 18 Although the SPLM/A complains that, "the
19 not follow our opponents on this ground, a=atric or 19 Government's reply memorial responds to thegpements
20 frivolous or untenable their case may beastat 20 only in passing", this can be dealt with ftyjenot at
21 points. 21 all because we "hope that the argumentsestiun will
22 Second remark: the parties have alresclyamged 22 not be considered in any detail”, but sinffggause we
23 three sets of written pleadings, at frartti¢chhm, and 23 think that they do not deserve more.
24 I would think that there is no need to coraekon all 24 The short and sufficient answer is thist t
25 and every point on which the parties disagteneill 25 argument completely ignores the fundameatilthat
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11:35 1 the Government of Sudan and the Sudané>sop 11:39 1 within the framework of the ABC, the Gaveent of Sudan
2 Liberation Movement have signed the Arbitnatio 2 had expressed its commitment to respect the's\nal
3 Agreement of 7th July 2008. 3 decision. This was in conformity with the yisbons of
4 If the parties had not agreed to the ptese 4 Article 5 of the Abyei Annex, which is at talof the
5 procedure by that agreement -- the agreeraémtab 1 5 common bundle. But of course this was urtieiobvious
6 of the common bundle -- if this had not hagakiit 6 condition that the ABC, and in particular erts,
7 would have been true that there would have hedorum 7 acted in conformity with their mandate.
8 in which the Government could have complaivietthe 8 As for the question of an implicit waivesulting
9 excesses of mandate committed by the ABC &xerd 9 from the Government's silence at the time when
10 this would have left open the issue of tmelioig 10 excesses of mandate occurred, it cannotrbecithat
11 nature of the report vitiated by such excesse 11 the Government protested immediately wherticesses
12 But precisely the Arbitration Agreemeasbeen 12 of mandate were made apparent to it; that is,
13 concluded and the SPLM/A does not disputeitie 13 immediately after the presentation of there the
14 a valid agreement, binding upon the parties. 14 presidency.
15 accordance with Article 2(a) of that agreeimen 15 As vividly described by an SPLM/A witngss
16 describing the scope of the dispute, thathaue 16 Mr James Lual Deng, the negative reactiomotif the
17 already read this morning, Mr President,asugou have 17 Sudanese president and the Government'slagfent the
18 rightly stressed it is fundamentally impottamd 18 ABC were immediate. And very shortly aftes first
19 | will read again paragraph (a): 19 study of the report it was apparent thatGbeernment
20 "The issues that shall be determinedby t 20 considered that the experts had exceededhthedate.
21 [present] Tribunal are the following: 21 In accordance with Article 2 of the Arbtton
22 "a. Whether or not the ABC experts lwadthe 22 Agreement, which settles the mandate offitiizinal --
23 basis of the agreement of the Parties athpeZPA, 23 your own mandate, Mr President and membettseof
24 exceeded their mandate, which is to 'to ddfie. 24 Tribunal -- it belongs to you to decide wieetor not
25 delimit) and demarcate the area of the nigekNDinka 25 the ABC experts have exceeded their mandatethis
Page 53 Page 55
11:37 1 chiefdoms transferred to Kordofan in 1@@5tated in 11:41 1 must be done on the basis of the resjgestibmissions
2 the Abyei Protocol, and reiterated in the Al#ygpendix 2 of the parties. The Government of Sudan isdyneans
3 and the ABC Terms of Reference and Rulesadeiure." 3 more estopped to claim that the ABC expentsroitted
4 And it must be noted that this was decidedll 4 an excess, or several excesses of mandatéhthan
5 conscience that, as expressly indicated iptbamble 5 SPLM/A can be said to have waived its righbppose
6 of the compromis, and | quote the preamble: 6 this claim. Both, as well as the Tribunalstrapply
7 "It was ... agreed in the Abyei Appendiatt'the 7 the 2008 agreement; nothing more, nothing less
8 ABC shall present its final report to the teacy 8 Mr President, | now come to the finalityda
9 before the end of the pre-interim period. Teport of 9 presumptive validity argument. The SPLM/Aoiefler
10 the experts, arrived at as prescribed iAB€ Rules 10 devotes a lengthy passage -- not less thapagss
11 of Procedure, shall be final and bindinghan t 11 single spaced, and more than 100 paragrapis -
12 parties'." 12 denouncing what it calls the Government tbeenment's
13 This is in the preamble of the Arbitratio 13 ignorance "of the presumptive finality of adipative
14 Agreement. There is no room here for a spesci 14 decisions", and the Government's disregartttie
15 discussion on waiver of rights or estoppejeneral. 15 specialised character of the ABC proceedinggiust
16 Suffice it to note that pacta sunt servaadd,that 16 say that | cannot help seeing this effohtezitis
17 our pactum provides for a review by this Uinial of the 17 an admission of weakness from the SPLM/Asquae
18 ABC experts' report in case of an excessarvfdate. In 18 padding.
19 which case, as expressly provided for inchet2(c) of 19 Be that as it may, this lengthy arguncentainly
20 the Arbitration Agreement, this Tribunal wilhve to: 20 does not call for an equally lengthy rebuttainly
21 "... proceed to define (i.e. delimit)roap the 21 because the answer has already been predigyrwhat
22 boundaries of the area of the nine Ngok Dafikafdoms 22 | have just said. Yes indeed, the partigsifa
23 transferred to Kordofan in 1905, based on the 23 principle accepted that "the report of thpezts
24 submissions of the parties." 24 arrived at as prescribed in the ABC RuleBrotedure
25 It is certainly true that during the predings 25 [would be] final and binding." Yes indeedcls
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11:44 1 an adjudicative decision is presumed teelid. 11:48 1 as well as to Article 33 of the PCA OptibRules for
2 But it was under the evident conditiort the 2 arbitrating disputes between two parties dtivone
3 experts would comply with their mandate agedty the 3 only is a state. Those provisions clearly alerthat
4 parties. And these same parties have agoeminit 4 this dispute must be settled on the basiesyfect for
5 the question of the validity of the expeiritglings to 5 law, which is one of the founding rules of Rermanent
6 this Tribunal on the basis of an excess ofdatn 6 Court of Arbitration.
7 alleged by the Government of Sudan and débyigte 7 The situation can probably be describefdlasvs:
8 SPLM/A. 8 the ABC was composed in an unusual mannergeserned
9 Therefore, the only real issue definiislywhether 9 by special rules of procedure, and was supjioskease
10 or not the ABC experts' decision is vitialgd 10 its decision on factual findings preciselgaed by
11 an excess of mandate; a notion on whichdteg 11 its constitutive instruments, and theselae t
12 disagree and, and | will come back to thia moment. 12 peculiarities.
13 All the rest is smokescreen without muchvatee. 13 However, the outcome of its work was kinto that
14 I then can be brief in taking successivebhdzeading 14 of an arbitral award, and the general priasip
15 of this lengthy part of the rejoinder. 15 concerning the validity and annulment of teabawards
16 1. "The Government acknowledges thaAB€ 16 do apply. Apparently the SPLM/A adherests idea
17 proceedings were adjudicative in nature'is itrue. 17 when it thinks again that it serves its vieargl it
18 Apparently one of the rare points of agredrhetween 18 objects when it realises that it is threatgior its
19 the parties seems to be that "the ABC was 19 case.
20 an adjudicative body", and that "the ABC pextings 20 With your permission, Mr President, Ilwéfrain
21 were adjudicative in nature". Therefore,levthe 21 from responding to the very unpleasant SPLMMendos
22 Government certainly does not "ignore anctoeptably 22 about our views on the composition of the AB@erts,
23 denigrate the specialised character of th€ ABd the 23 which the other party gratuitously caricasuiemake
24 ABC proceedings"” -- the second point madthby 24 them despicable. What we had written, aativie fully
25 SPLM/A -- such a special character must Bot b 25 maintain, is that the experts in questioh ope, were
Page 57 Page 59
11:46 1 exaggerated. 11:51 1 not lawyers, and were certainly less pegpthan
2 We fully agree that the ICSID Conventiorthe 2 trained lawyers in territorial disputes and
3 UNCITRAL Model Law, or the New York Conventioor 3 international adjudication would have beeawvoid
4 similar investments or commercial ArbitratRules do 4 committing any excess of mandate.
5 not apply as such in the present case. But th 5 Moreover, until it received the report the
6 adjudicative nature of the report of the AB@erts 6 Government of Sudan was sincerely convincatitte
7 calls for the application of the rules anchgiples 7 five experts retained were both impartial and
8 applicable to any binding decision made bwgtional or 8 knowledgeable in history, geography and athlevant
9 international court or tribunal. Even if rsil@pplying 9 expertise, as provided for in Article 2.2 o t
10  tothe annulment of awards before otherialsido not 10 Abyei Annex, which is in tab 4 of the comntmmdle.
11 apply as such here, nevertheless analogiesnchmust 11 Only after the study of the report dowssose in
12 be made. 12 this respect. But, Mr President and membieitse
13 In this respect it is rather ironicaltttiee 13 Tribunal, you are not called upon to givegjmgnt on
14 SPLM/A, while vociferously denouncing the @ovment's 14 the quality of the experts themselves buthen
15  mentions of ICSID Rules or annulment jurisience, for 15 conformity of their report to their mandate.
16 example, or of the UNCITRAL Model Law, theLSHA does 16 Mr President, the SPLM/A's third allegatis that:
17  not hesitate itself to amply resort to suthl@gies 17 "3. The Government ignores the presumginality
18  when it thinks that it serves its interests. 18 and validity of adjudicative decisions, pararly
19 Moreover, it is extremely revealing ttis 19 concerning boundary determinations."
20 Tribunal -- a rather classical Arbitral Trital, with 20 In fact, this is another avatar of théevem
21 all due respect -- this Tribunal has beerustd with 21 argument. Once again, as long as the exgspected
22 the task of appreciating whether or not tB&€Axperts 22 their mandate, the decision was no doube tinial and
23 committed an excess of mandate. And | dnaw i 23 binding. But the parties have agreed tafaisk
24 particular your attention, Mr President, amembers of 24 Tribunal to determine whether or not thisdition is
25 the Tribunal, to Article 3 of the Arbitratidkgreement, 25 fulfilled.
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1153 1 In this respect, Mr President, | visimake clear 1157 1 "But whereas in the present caseiirlg been
2 that this Tribunal is not at all in the sariteation 2 argued that the decision is void, the patiese
3 as the World Court when the question couldhmen 3 entered into a new agreement under date of
4 asked of whether or not the court had jurtsatico 4 13th February 1909, according to which, withou
5 review arbitral awards, for example in thescals 5 considering the conclusive character of tre fi
6 Socobel, la Société Commerciale de Belgidnehat 6 decision, this Tribunal is called upon to decivhether
7 case, absent any agreement between the ptrées 7 the decision of Umpire Barge, in virtue of the
8 court noted that: 8 circumstances and in accordance with the iptexof
9 "[It can] neither confirm nor annul théviamal 9 international law, be not void, and whetheniist be
10 awards, either wholly or in part.” 10 considered so conclusive as to precludesxagination
11 On the contrary, in the case concerriiegward of 11 of the case on its merits."
12 the King of Spain, the court interpretedth@ugh 12 In that case -- the Orinoco Steamship @2my -- the
13 with some obscurities -- the agreement beatilee 13 first decision was declared partially void éacess of
14 parties to submit their dispute to the ceuittwas 14 power. But this is omitted by the SPLM/A.
15 the 1957 Washington agreement -- as confeapon it, 15 Similarly, while quoting in the next pgraph of
16 and | quote, "the function ... to decide \ubethe 16 its rejoinder an extract of the final awardhie
17 award is proved to be a nullity, having rfecf. 17 Trail Smelter arbitration, the SPLM/A omitsriote that
18 In the Guinea Bissau/Senegal case thadGpted 18 the Tribunal in that case quoted the passagethe
19 to exercise its jurisdiction in view of thesjtion of 19 judgment of the PCIG in Socobel, which | halready
20 the parties during the proceedings accortinghich it 20 mentioned, and which makes clear that itevéy -- and
21 had jurisdiction as to the Guineaen allegatio 21 | quote it again -- it was only:
22 concerning "the inexistence and nullity @& #ward 22 "... since the court has received no ragnfitom
23 rendered by the Arbitral Tribunal”. 23 the parties in regard to [the final arbiralards to
24 There is no such uncertainty in the presase. 24 which these submissions relate], [that] it oaither
25 The 2008 Arbitration Agreement clearly assigmthe 25 confirm nor annul them either wholly or irrijga
Page 61 Page 63
11:55 1 Tribunal the task of deciding whether arthe ABC 11:59 1 The Trail Smelter award also makesrg useful
2 experts had exceeded their mandate, andwotbea 2 quote to the same effect, a quote omittedh&ySPLM/A
3 consequences of this determination. 3 from a judgment of the US Supreme Court idifigauysen
4 It is also worth noting that the jurispende 4 v Key, and | quote:
5 invoked by the SPLM/A clearly makes the distiion. 5 "As between the United States and Mexiecatwards
6 The decisions cited stress that arbitral asvard 6 are final and conclusive until set aside byament
7 final and binding, except when the partiegago 7 between the two Governments or otherwise."
8 settle a review mechanism or to seize aniagist 8 This all is in Exhibit LE8-4.
9 arbitral or judicial body to operate suchéew. The 9 Finally, in the same vein, the SPLM/A aqsoat
10 SPLM/A emphasises the first proposition, \mrty 10 paragraph 180 of its rejoinder the awarddguna
11 carefully and systematically omits the secomel 11 del Desierto, pointing out that:
12 Just to take a striking example, at paaty 178 of 12 "A judgment having the authority of radigata is
13 its rejoinder, the SPLM/A refers to the walbwn award 13 judicially binding on the parties to the disp"
14 of 1910 in the case of the Orinoco SteamSbippany. 14 But, once again, the SPLM/A fails to ni@min the
15 It quotes this passage: 15 next paragraph of the award that, | quote:
16 "It is assuredly in the interest of peacd the 16 "The parties have not challenged theaaityhof
17 development of the institution of internatibn 17 the award of 1902 as res judicata and acuglydihey
18 arbitration, so essential to the well-beihgations, 18 have recognised that its provisions are liegaiding
19 that on principle such ..." 19 on them."”
20 "Such" is omitted in the quote by the BIPA: 20 By contrast, in the present case the Bovent has
21 "... such a decision be accepted, resgextd 21 immediately challenged the ABC experts' regafter its
22 carried out by the parties without any resgons." 22 release. As very aptly noted by an authatiyndantly
23 End of the quote made by the rejoindart 23 referred to by the SPLM/A, Professor Kaikabad
24 strikingly our opponents refrain from quotihg 24 "Not unlike many other rules of both migional
25 immediately next "whereas", where the Triltbunmes: 25 and domestic law, res judicata cannot be iseescuo;
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12:02 1 it has to be read and applied in the gbwfenot only 12:06 1 boundary cases, and that it would beadke i the
2 a variety of principles of law, but with respéo the 2 sanctity of the res judicata principle wereigisl as
3 facts applicable to a particular situation." 3 the SPLM/A alleges.
4 And further, | still quote Professor Katikal: 4 Anyway, once again the parties have wjdekould
5 "The basic position is simply that, nolikenall 5 suggest, accepted to have the question extess of
6 other notions and regimes of international law 6 mandate reviewed by this Tribunal, which makethese
7 res judicata is not immune from the relevates of 7 legal niceties rather moot.
8 international law which continue its operatom 8 Mr President, the two last points devetbgiso at
9 application." 9 great length by the SPLM/A in relation witke th
10 Needless to say that an agreement betiveen 10 so-called presumptive validity principle dendealt
11 parties providing for the determination ofadieged 11 with together and rather briefly too. Thegd
12 excess of mandate conditions the operatidn an 12 respectively as follows:
13 application of the res judicata principl@riaciple 13 "4. The Government ignores generallyiepple
14 that nobody on this side of the bar wouldydem 14 principles regarding the allocation and retafrthe
15 neglect. Simply, the valid conclusion of the 15 burden of invalidating adjudicative decisiéns
16 Arbitration Agreement must lead the Tribuoadet the 16 And | still quote:
17 experts' report aside as long as an excesarudate is 17 "5. The Abyei Arbitration Agreement does alter
18 alleged and proven. 18 the Government's very onerous burden of pgovi
19 These principles fully apply to bordetedmination 19 an excess of mandate by the ABC experts."
20 cases, of which stability and finality ardeed 20 Here again | do not intend to follow opponents
21 primary objects. But such objects cannaitiiained 21 in the meanders of their extensive discussion
22 when the adjudicative body completely ignones 22 a rather obvious point. The two parties fayreed to
23 agreements which define its task, failingoluhit does 23 ask this Tribunal whether or not the ABC etgeeport
24 not comply with its mandate. 24 was tainted with an excess of mandate. féirithe
25 In the present case, the weakness oé#utions 25 Government of Sudan to prove that it is teand it
Page 65 Page 67
12:04 1 of the international community when thes&ament of | 12:08 1 is for the SPLM/A to persuade the Tribuhat it is
2 Sudan made its claim that the experts excetbeéad 2 not.
3 mandate shows that this conviction was prgblabyely 3 If the Tribunal finds that the experts dit
4 shared. 4 commit an excess of mandate, then it will zomthe
5 The SPLM/A discusses this situation agyilen 5 binding nature of the report in accordancé wit
6 I will not follow them on this terrain. 6 paragraph (b) of Article 2 of the Arbitratidgreement,
7 May | also add, just en passant, that it i 7 thus acknowledging it is res judicata:
8 precisely in matters of border disputes thaitral 8 "If the Tribunal determines ... that thB@\experts
9 awards have been challenged with the bighestld 9 exceeded their mandate, it shall make a dsiarto
10 say, success rate. 10 that effect, and shall proceed to define fietimit)
11 Just think, for example, of the casesrevhe 11 on map the boundaries of the area of theMguk Dinka
12 an express recognition of the right of stides 12 chiefdoms transferred to Kordofan in 19056okon the
13 challenge the validity of an arbitral temiéb award 13 submissions of the Parties.”
14 was recognised in Latin America, which wésted by 14 I have just quoted paragraph (c) of Aetz of the
15 judge ad hoc Urrutia Holguin in his dissernthie case 15 Arbitration Agreement.
16 of the King of Spain award. 16 In accordance with the general principfes
17 This can be easily understood. It igipedy in 17 international or domestic adjudication oritaation,
18 those cases so co-substantial with the sgngyeof 18 it simply belongs to each party to proveits case.
19 the state that arbitral awards and judicaigions 19 As Sandifer, a leading authority in thisdigbut it:
20 must be above any suspicion. 20 "The broad basic rule of burden of praddpted in
21 By saying this, | do not mean that deimii 21 general by international tribunals resemtiiecivil
22 curat praetor the challenge to the bindiragatter of 22 law rule and may be simply stated: that threlén of
23 an initial territorial award must be seriousimply 23 proof rests upon him who asserts the affineaif
24 wish to stress that finality cannot be oletdiat the 24 a proposition that if not substantiated vaBult
25 cost of illegitimacy, especially in territairior 25 a decision adverse to his contention."
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12:10 1 And further: 12:14 1 have to repeat the same explanations thegrepply to

2 "A party cannot simply assert or deny@ppsition 2 several grounds.

3 and then rest his case upon a technicalthrigying 3 However, as sometimes acknowledged byppponents,

4 the burden of proof on the other party, withormning 4 this certainly does not mean that we haveddraed or

5 a risk of adverse inference being drawn fragifdilure 5 changed our claims, and indeed, as they write:

6 to produce evidence." 6 "It does not make the slightest differehow the

7 This is also the position of Dr Amerasiagts well 7 Government chooses to label its claims."

8 as of Dr Kazazi, an authority frequently cibgdthe 8 Whatever their label, the claims remain.

9 SPLM/A, who defines "the underlying concepitliming 9 Three other points call for more detaiteharks
10 the concept of burden of proof as: 10 since, in the first place, contrary to thé. BIRA's
11 "The obligation of each of the parties ispute 11 allegations, Article 2(a) of the Arbitratidigreement
12 before an international tribunal to provecl&ms to 12 certainly defines the mandate of the ABC espbut
13 the satisfaction of, and in accordance kit rules 13 certainly not the excess of mandate whichbean
14 acceptable to the tribunal." 14 attributed to the ABC experts.

15 In reality, the proposition that it is fbe 15 Therefore in the second instance, agaitrary to
16 claimant to prove his claim is as true asnggthat it 16 the SPLM/A's allegation, the ground for aness of
17 is for the defendant to make proof of hisedeé. Any 17 mandate must be defined by reference to gener
18 party who advances a proposition must provinithe 18 principles of law according to which -- ahibtis the
19 present case the Government has clearlyot@pghat 19 third point -- such an adjudicative body nmastivate
20 the ABC experts exceeded their mandate; witide 20 its decision on the grounds chosen and deétig¢he
21 incumbent on the SPLM/A to prove that theymbt, and 21 parties.

22 on the Tribunal to decide on the basis df the 22 I will successively tackle each of thésee
23 respective submissions. 23 issues. First, curiously, or it might bdeaging
24 Mr President, | now arrive to my lasttptre 24 tactic, it seems that the more the SPLM/@bigiously
25 notion of an excess of mandate. What | lsaic 25 wrong, the more vociferous it becomes. Thdreest, it
Page 69 Page 71
12:12 1 Mr President, leaves open the definitibamoexcess of | 12:16 1 is nearly continuously vociferous.

2 mandate; a rather unusual ground for an arenilof 2 This is certainly the case in respechef t

3 an arbitral award, and certainly not a terrarbfisual 3 would-be definition of an excess of mandate in

4 in international or nation litigation. 4 Article 2(a) of the 2008 Arbitration Agreemeamid the

5 But let me clarify first two important fireinary 5 relationship between the formula in that psimn and

6 points. First, we have no problem in agreeiiig the 6 the corresponding provisions defining the raissf the

7 other party that: 7 ABC experts on the one hand and the noti@xoéss of

8 "The sole basis for this Tribunal to dignal the 8 mandate on the other hand.

9 ABC report is ... defined as an excess ofRE 9 On many occasions the SPLM/A refers t@ssor
10 experts' mandate." 10 excesses of mandate within the meaning oAltyei
11 Whether it is narrowly defined, as thé&GA 11 Arbitration Agreement. But, Mr Presideng th
12 contends, or not is another issue to whighl come 12 Arbitration Agreement by no stretch of thegimation
13 back. But there can be no doubt that héssble 13 can be seen as defining an excess of mairidigitess
14 basis for setting the ABC report aside is thi 14 no particular mention to that expression, randt be
15 procedure. 15 interpreted in accordance with the usualjplas of
16 Second, the Government of Sudan may have 16 interpretation. Contrary to what our oppdsesay,

17 recharacterised, as they put it, the numegoumnds 17 there is no parties' agreed definition oéaress of

18 for an excess of mandate in its various giete 18 mandate.

19 written procedure, but this is a purely textogical 19 When Article 2(a) of the Arbitration Agraent

20 presentation. 20 provides that this Tribunal must determinehBttier or

21 While in our memorial we had simply lgtbe many 21 not the ABC experts had, on the basis oatreement

22 motives for which it turns out that the expercted in 22 of the Parties as per the CPA, exceededrti@idate

23 excess of their mandate, we deemed it cléagoup 23 which is 'to define (i.e. delimit) and denzdecthe

24 together these grounds in a more systematidmour 24 area of the nine Ngok Dinka chiefdoms tramsteto

25 counter-memorial and in our rejoinder, ifyonbt to 25 Kordofan in 1905' as stated in the Abyei ok, and
Page 70 Page 72
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12:18 1 reiterated in the Abyei Appendix and tH&CATerms of 12:23 1 determine whether the experts exceedadhtia@date "on
2 Reference and Rules of Procedure," Articlg @¢@s two 2 the basis of the agreement of the partiegeathe
3 different things. 3 CPA", and Article 2(a) makes express refer¢énthe
4 First, it recalls what was the substamtiahdate 4 ABC Terms of Reference and Rules of Proceudure
5 of the ABC experts, which is "to define (delimit) 5 addition to the Abyei Protocol and the Abygip&ndix.
6 and demarcate the area of the nine Ngok Dihlefdoms 6 Given both the purposes and the precastirly of
7 transferred to Kordofan in 1905"; and secardkfines 7 the CPA -- which is at tab 108 of the commondbe --
8 the mandate of this Tribunal, which is to deiae 8 and of the subsequent agreements concerrgng th
9 whether or not the ABC experts exceeded thaimdate. 9 resolution of the Abyei conflict, it will bepparent
10 It does these two things, but it doesdaathe 10 that the ABC and the ABC experts were sugptseomply
11 third thing which the SPLM/A alleges; thattsdefine 11 strictly with their mandate as defined inséo
12 what an excess of mandate is. 12 instruments, and not to depart from it either
13 It is certainly true that an excess ohdade in 13 deciding issues already agreed upon or ittiognto
14 the present case must be defined by refeteribat 14 decide on issues entrusted to them.
15 category of disputes which the parties sutleahtio the 15 Moreover, the respect for the agreedquhae was
16 ABC, as our opponents write, exactly as thadate of 16 also clearly part of their mandate, as i&isggly
17 this Tribunal is defined by the same formftithis 17 confirmed by the express mention of the AByetocol,
18 Tribunal determines that the experts haveeded their 18 the Abyei Appendix, the ABC Terms of Refeeeaad, even
19 mandate. But still, this does not give arfgrimation 19 more, the Rules of Procedure of the ABCthadse
20 on what an excess of mandate is. 20 mentioned in Article 2 of the Arbitration Aggmment.
21 Therefore, absent any special agreed inghptween 21 The only purpose of such a mention iscandd only
22 the parties, "excess of mandate" must bepirgted by 22 have been to show that the respect of the &férts
23 analogy in accordance with the general rille o 23 for their mandate must be determined not ioryew of
24 interpretation, and in particular in accoawith the 24 the substance of the manned in question hvigitto
25 ordinary meaning to be given to this expm@ssi 25 define (i.e. delimit) and demarcate the afehe nine
Page 73 Page 75
12:20 1 The second point: it is, however,aialy not 12:25 1 Ngok Dinka chiefdoms transferred to Koedtoiin 1905",
2 enough in this respect to simply assert, aS#LM/A 2 but also in relation with the procedure fixedhose
3 does, that: 3 instruments.
4 "By its plain terms, an excess of mandatder 4 As made evident by paragraph 5 of the ABpeex:
5 Article 2(a) is a decision by the ABC expehiat was 5 "The report of the experts arrived at@sgribed
6 ultra petita purporting to decide matters iolatshe 6 in the ABC Rules of Procedure shall be fimal hinding
7 scope of the dispute submitted by the Pdtties. 7 upon the Parties."
8 Even excess of power, a more classicairgtdor 8 This means first that the definition/detation of
9 annulment of arbitral decisions, is not thosted. 9 the area defined by the formula already dsediby
10 While power clearly evokes jurisdiction, essef power 10 Professor Crawford must be deemed to faliwithe
11 has always been interpreted as includingeaibus 11 mandate of the ABC experts only if that
12 misuses of their jurisdiction as well as gros 12 definition/delimitation has been arrivedrat i
13 violations of procedural rules. 13 conformity with the ABC Rules of Procedulifhg
14 This has been already discussed at |eémgjtie 14 which they have exceeded their power; anorekcthat
15 parties' written pleadings and does not tegaating 15 if it is not the case, the findings of thpests are
16 now. | just mention that it is in our menabat 16 not final and binding on the parties.
17 paragraphs 135-137, in our counter-memoriaB&-139, 17 Similarly, paragraph 4 of the Abyei Anniestructed
18 and 162-165, and also paragraphs 186-187. 18 the experts to:
19 What deserves to be repeated, to beatsit 19 "... consult the British archives andeotrelevant
20 however, is that nothing in the language riche 2 20 sources on Sudan, wherever they may be bigilaith
21 supports the narrow interpretation advochyeithe 21 a view to arriving at a decision that shalblased on
22 SPLM/A. On the contrary, when this provisismead in 22 scientific analysis and research.”
23 its entirety, that is in its context, as iist) rather 23 This too was part of the mandate; opuioit more
24 than in the fragmented fashion put forwardHey 24 precisely, their mandate could only be coeapliith if
25 SPLMI/A, it becomes evident that the Tribuisalsked to 25 the experts had effectively consulted thevaatt
Page 74 Page 76

21 (Pages 73 to 76)

Trevor McGowan
info@TMGreporting.com




THE GOVERNMENT OF SUDAN / THE SUDAN PEOPLE'S LIBERAON MOVEMENT/ARMY

Day 1 Saturday, 18th April 2009
12:27 1 available sources and if they had arratesidecision 12:32 1 it writes:
2 genuinely based on scientific analysis andaneh. In 2 "... nothing in the parties' agreements ..
3 omitting to do so, or in manifestly neglecting 3 forbidding ex aequo et bono decisions [oridding
4 fundamental and obvious sources, the ABC éxpave 4 application of 'unspecified legal principles'
5 also exceeded their mandate. 5 This is verbatim. Indeed, Mr Presidenthing
6 Mr President and members of the Tribuhig,issue 6 forbids it in the agreement, but nothing atides it;
7 of motivation, or more precisely of lack of tmation 7 and, more importantly, this is patently incatigle
8 or incorrect motivation, of the ABC expereport is 8 with the mandatory rule according to whichytheust
9 an important aspect of the case which the SRLM 9 base themselves on a scientific -- not egjaitab
10 dismisses rather flippantly. 10 pseudo-legal -- analysis and research advth#able
11 As | have just shown, to comply with theandate 11 documentation.
12 the experts had to base their decision @msfic 12 In resorting to those grounds -- | meguitable or
13 analysis and research, after having constiited 13 pseudo-legal grounds -- and obviously negigct
14 available British archives and other relesmirces on 14 relevant available archives, the ABC expeaige indeed
15 Sudan. This, Mr President, was part of timzindate. 15 acted ultra petita, or at least extra petiat is,
16 They could not simply decide the line by drapots, 16 outside the framework of their mandate.
17 or by asking a prophetess or by organisilegders' 17 Even more troubling is the insistent argot made
18 fight or an intertribal sprint competitiors, sometimes 18 by the SPLM/A according to which the partag'eements
19 happened in the past; for example, for digjdhe 19 did not require a reasoned decision. ktisar
20 Caribbean island of St Martin's between Feamd the 20 staggering to read in the SPLM/A's rejoirttiat the
21 Netherlands. 21 experts could not have exceeded their maiiétes
22 No, the experts had to comply with tiheemdate, 22 perspective since:
23 which clearly included obligations to seaxznsult 23 "Nothing in any of the parties' agreeraeatating
24 and analyse the available relevant archawe this 24 to the ABC proceedings required that the ABerts
25 was a mandatory rule, mandatory in that taeyot be 25 explain their reasoning for adopting a pafic
Page 77 Page 79
12:30 1 deemed to have complied with their manidalteir 12:33 1 definition or delimitation of the Abyei éa."
2 report was not drafted in compliance with éhes 2 This, of course, lies in stark contraghwine
3 obligations. 3 other party's insistence on the adjudicatateire of
4 | use the word "mandatory”, Mr Presidsitice the 4 the ABC proceedings.
5 other party complains that we have abanddried t 5 It is astonishing, to say the least, #tahe
6 terminology in our counter-memorial and suggésat we 6 beginning of the 21st century lawyers caneodthat
7 were, | quote, "no doubt sensitive to thialffiaw in 7 an adjudicative body in charge of determirargprder
8 [our] argument” that it had brilliantly demaraged. 8 line can decide without stating the reasoritsto
9 Well, | do not want to disappoint our oppots, but 9 decision. The obvious falseness of this asnireaves
10 the reason was more simple and more pragrsatee the 10 me from pursuing the discussion on this gdoun
11 proceedings in this case is simultaneousaasbf 11 Let me just quote from Georges Sceliess feport
12 consecutive, we were simply answering thein o 12 on arbitral procedure, it is my own translati
13 memorial, and we had thought that we woutdably 13 "That an adjudicative award, disposinthef
14 answer it more directly by characterisingéhgrounds 14 litigation (on its merits), ought to be weit
15 as deciding ultra petita. 15 carefully drafted, read in a public sittiagd
16 Now, there is no contradiction betweetb&imply 16 motivated, these are established and pasisers t
17 by not respecting mandatory rules concertiag 17 having the force of law since time immemorighere
18 motivation of their report, by relying on saferations 18 would appear to be no point in stressingethes
19 which had nothing to do with their mandate, ABC 19 indisputable principles here, and it is erotag
20 experts have acted ultra petita. Moreower, t 20 emphasise the need for a statement of reaganaward
21 Government's rejoinder very clearly gathets@mbines 21 without a statement of reasons is not andvisat
22 both terminologies. 22 a mere opinion."
23 The SPLM/A pursues with two perplexing aimilar 23 This is in Exhibit LE12-2 of the otherfya
24 arguments which certainly would have left 24 The experts' report had mandatorily todasoned
25 Professor Crawford at a loss for words tbhere is, 25 because it was an adjudicative body, bedaesebject
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12:36 1 of the dispute was of such a nature thissimply 12:39 1 | quote:
2 unthinkable that it could have been othervase, it 2 "... the procedures were specificallyorat to
3 had mandatorily also to be established ohdses 3 the parties' particular needs and to the Abiggiute."
4 agreed by the parties, mandatorily too, nthet 4 The memorial also went on to specify thatABC
5 goodwill of the experts. 5 experts, again | quote, "developed specificgdures
6 It was not, and these breaches of théigation 6 to implement its mandate", the mandate oNBE.
7 by the experts constitute excesses of mandluit 7 Accordingly, by the SPLM/A's own admissitme
8 your permission, Mr Chairman, | will come backhem 8 ABC's mandate was to be implemented pursoaspecific
9 in a more detailed manner this afternoonr afte 9 procedural rules.
10 Ms Malintoppi has introduced the other catggb 10 Our opponents further stressed in the oni@frthat
11 excesses of mandate constituted by the nsanife 11 the parties collaborated to design "their oispute
12 violation of their procedural obligations e 12 resolution mechanism" and adopted the RdlPsazedure
13 experts. But beforehand | would like to viergfly 13 by consensus. The memorial observed that:
14 summarise what | have said. 14 "The parties' subsequent work ..."
15 Indeed, in the present case the excesamdate 15 Again it's a quote:
16 committed by the ABC experts must be defimed 16 "... to adopt mutually satisfactory prhaes was
17 reference to the ABC's mandate, which ipfya and 17 a striking example of constructive joint ablbration.”
18 apply fully and exclusively, the formula. tBuich 18 In discussing the various proceduratimsents
19 an excess must be deemed to have occurredipof 19 agreed by the parties, the SPLM/A’'s memorial
20 the experts have decided ultra petita asasell 20 acknowledged that the Abyei Appendix "settfor
21 infra petita, but also if they have negledtedother 21 additional adjudicative procedures for then@ussion",
22 aspects of their mandate, that is the stiedata 22 that the Terms of Reference:
23 available, or if they have not followed thB@Rules of 23 "... further elaborated on the procedtoethe
24 Procedure. 24 ABC, prescribing in greater detail a speséliset of
25 This is this last aspect that Ms Malipiogill now 25 adjudicative procedures tailored to the nespents of
Page 81 Page 83

12:37 1 address, or begin to address maybe, Midem, if you 12:41 1 the parties' dispute.”
2 are good enough to call her to this bar. 2 They set forth:
3 THE CHAIRMAN: | thank you very much, ProfessollEg 3 "... a carefully considered set of vibigsthe
4 and | call to the floor Ms Malintoppi. 4 ABC, not the experts alone, and provided ttatABC as
5 (12.38 pm) 5 a whole would conduct specific meetings."
6 Submissions by MS MALINTOPPI 6 The SPLM/A also acknowledged that the Role
7 MS MALINTOPPI: Thank you, Mr President. 7 Procedure established "the procedures foAB@&'s
8 Mr President, members of the Tribunal, the 8 work".
9 procedural dimension of the Abyei Boundary @assion's 9 In subsequent pleadings the SPLM/A hasfieddhis
10 mandate was highly significant. It inspiesery one 10 line of argument considerably, presumabligint of
11 of the instruments concluded in view of theotution 11 the Government's own submissions, and sdogtawnplay
12 of the Abyei conflict, from the 2004 Prototmlthe 12 the importance of the procedural frameworlpbiynting
13 2005 Rules of Procedure drafted by the AB@ee=® and 13 to its rudimentary character and exercidieg i
14 agreed by the parties. 14 a sui generis set of procedures.
15 This is underscored by the fact thaiptties 15 For the SPLM/A, regardless of the partgseed
16 took great care to establish, through asefie 16 rules, the experts had full discretion todiany
17 separate arguments, specific terms of referand 17 procedural questions, could conduct thegaesh, and
18 procedures that were adapted to the tasiedABC, and 18 | quote, "without notice to or involvementtbé
19 also to recall specifically this procedurahfiework as 19 parties”, and could "meet with third partésheir
20 we have seen just now in Article 2(a) of Almbitration 20 own choosing without the involvement of tlaeties".
21 Agreement. 21 The weaknesses inherent in the belateagehof
22 The SPLM/A itself admitted in its memébtlzat the 22 heart on the part of the SPLM/A are self-emtd This
23 procedural rules established by the partegew 23 carefully drafted procedural structure wasudy part
24 an important component of the process. itiqodar 24 of the ABC's mandate and cannot be sumndisipissed,
25 the memorial mentioned with approval the faat, and 25 as the SPLM/A purports to do by the use ¢ihshrases
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12:42 1 such as sui generis. 12:45 1 contentions that this provision is "nafsodefined",
2 The procedures before the ABC definedithi¢és of 2 and that it is limited to a "single excessnaindate
3 the powers of the Commission and its memlpers i 3 ground”. | will not dwell further on this, espt to
4 conformity with the parties' agreement and. wihe 4 reiterate that nothing in the language ofdet2
5 glaring disregard which the experts showedHese 5 supports the narrow interpretation advocaeoun
6 rules constitutes an excess of mandate. 6 opponents.
7 THE CHAIRMAN: May | ask you, please, to speakitantore 7 The parties explicitly and deliberatelglided in
8 slowly? 8 the provision dedicated to this Tribunal's deta all
9 MS MALINTOPPI: More slowly? | will. 9 the relevant instruments, and specificallgmefd to
10 THE CHAIRMAN: Thank you very much. 10 the terms of reference and Rules of Procedfithe
11 MS MALINTOPPI: You're very welcome. 11 SPLM/A's narrow view of the mandate were ectirthis
12 | will now move on to a review of theaehnt 12 was not merely unnecessary, it was misleading
13 instruments in so far as they relate to tbeguures 13 Reference to the procedural instruments ghremd could
14 that the ABC, including the experts, weregsd to 14 have been omitted. The fact that it wasesgly
15 follow. 15 included is further evidence of the importatiat the
16 First there is the Arbitration Agreementtjch the 16 parties place on these documents, and canffrair
17 Tribunal will find under tab 1 of the commiomndle of 17 intention to incorporate any serious procadur
18 key documents. Professor Pellet has alreaitisd 18 violation within the Tribunal's mandate.
19 attention to the preamble of this compronhiwill add 19 Any other interpretation would run congreo one
20 that the preamble of the agreement, theastgyortion 20 of the main principles of treaty interpregatithe
21 of which will now appear on the screen, malkesxpress 21 principle of effet utile, or effectiveness that the
22 renvoi to the protocol on the resolutionhef Abyei 22 language of a treaty must be interpretedserse that
23 conflict and the Abyei Appendix, also referte as the 23 gives it full meaning and effect. As thertawted in
24 Abyei Annex, and states that they form pathe 24 the Libya-Chad case:
25 Comprehensive Peace Agreement, or CPA. 25 "Any other construction would be contraryne of
Page 85 Page 87
12:44 1 The preamble also expressly refetisaABC 12:47 1 the fundamental principles of interpretaif
2 mandate, as defined both in the ABC termgfgirence 2 treaties, consistently upheld by international
3 and the Rules of Procedure, and reiteratesnfiphasis 3 jurisprudence, namely that of effectiveness."
4 that, and | quote: 4 In this context, it is astonishing thas 8PLM/A
5 "The parties differed over whether orthet ABC 5 asserts that "Article 2(a) did not refer te Rules of
6 Experts exceeded their mandate as per thésjmos of 6 Procedure or terms of reference”, and thapdnges
7 the CPA, the Abyei Protocol, the Abyei Appendind the 7 intended to exclude procedural violations ftben scope
8 ABC Terms of Reference and Rules of Proceture. 8 of any determination of an excess of mandadieu
9 Express reference to the procedural freorievg 9 Article 2(a) because:
10 also made in the same terms in Article 2{#He 10 "Article 2(a) does not refer to procedura
11 Arbitration Agreement, which was earlier disged by 11 conditions, to violations of procedural righar to
12 Professor Pellet. 12 denial of an opportunity to be heard."
13 These repeated and emphatic referendhs to 13 But the SPLM/A's allegations are refuigdhe
14 procedural instruments must be given thdimfeight. 14 plain terms of this relevant provision, sitiee
15 It is obvious from the plain and ordinary mieg of 15 specific reference to both the terms of mfee and
16 Article 2(a), read in its context and in liglt of 16 the Rules of Procedure in the text of Arti(a)
17 the object and purpose of the Arbitrationgfegnent, 17 render redundant any additional referencagoie
18 that the mission of this Tribunal is to decighether 18 procedural conditions, which would in anyreveave
19 the ABC experts exceeded their mandate,dimdu 19 been encompassed by these agreements.
20 whether they did so by breaching fundameuotes of 20 The first set of procedural rules agiegthe
21 procedure "on the basis of the agreemethieoparties 21 parties for the work of the ABC was the Ablyedtocol
22 as per the CPA", and "as stated in the AByetiocol, 22 of 26th May 2004. The protocol defined thagples
23 and reiterated in the Abyei Appendix andABE Terms 23 of agreement on Abyei, and included a se&jon
24 of Reference and Rules of Procedure”. 24 entitled "Determination of Geographic Bounelr. This
25 Professor Pellet has already rebutte@BieV/A's 25 instrument can be found at tab 3 of the commmdle.
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12:49 1 Sections 5.1 and 5.2 of the protooolige for the 12:52 1 Article 3 deals with its functioning.
2 establishment of the Abyei Boundaries Commigssand 2 Article 3.1 is inspired by the principleemuality
3 describe its composition, ie they specify thahould 3 of the parties and impatrtiality of the Comriaas It
4 include inter alia experts, representativetheflocal 4 provides that:
5 communities and the local administration; ted 5 "The two parties shall submit their preagons to
6 timeframe of the Commission. 6 the ABC at its seat in Nairobi. The expend ather
7 Section 5.3 states that the Abyei Boumdari 7 members may ask questions and seek clarificati
8 Commission -- the ABC, not simply the expertshall 8 Article 3.2 made it clear that it was &RC, and
9 present its final report to the presidencgam as it 9 not the experts alone, that was to hear theusa
10 is ready. 10 testimonies of withesses and representatitesads
11 Next is the Abyei Annex, which was alsterred to 11 in relevant part:
12 as the Abyei Appendix, which was concluded on 12 "The ABC shall thereafter travel to thel&n to
13 17th December 2004. It is under tab 4 otthremon 13 listen to representatives of the people ofehdrea
14 bundle. Its procedural character is weltdbed by 14 and the neighbours, as indicated hereunder."
15 the SPLM/A itself in the memorial, as follows 15 This provision also went on to specify ttumber of
16 "... the Abyei Annex set out in greatedficity 16 meetings that were to be held, locations,ramabers of
17 the parties' agreement on matters relatitigeto 17 tribal representatives that were going to be
18 constitution and activities of the Abyei Bdaries 18 interviewed.
19 Commission." 19 Article 3.4 carved out a special roletfa
20 Paragraph 2 of the annex set forth iailéte 20 experts, and stressed again that the fimadida was
21 composition of the ABC, and imposes an iniglst 21 to be based on research and scientific analys
22 requirement on the experts. Paragraph @)aspn 22 Article 3.5 stated that the ABC -- not thpents
23 which is clearly inspired by principles oletjty and 23 alone -- were to reconvene in Nairobi to i
24 transparency, further indicates that: 24 parties' presentations and prepare the AlB@ls
25 "The Commission ..." 25 report for presentation to the presidendghartoum.
Page 89 Page 91
12:50 1 Not just the experts: 12:53 1 The ABC Rules of Procedure were dragrby the
2 "... [was] to listen to the representatioéthe 2 experts and agreed by the parties’ delegations
3 people of the Abyei Area and the neighbourd,shall 3 11th April 2005. They are reproduced underGiaf the
4 also listen to the presentations of the twitigm" 4 common bundle.
5 Finally, paragraph 5 of the annex provitied: 5 Rule 1 repeats the substantive formulahier
6 "... the report of the experts arrivedst 6 delimitation. It makes express referencet that
7 prescribed in the ABC Rules of Procedure diefinal 7 the work of the Commission would be guidedhzy
8 and binding on the parties." 8 principles of agreement on Abyei, the Abyen#r, the
9 From this provision alone it is clear ttee 9 understanding on the Abyei Boundaries Comuissind
10 experts' report was to be arrived at as pbestin 10 the terms of reference. The provision is novthe
11 the ABC Rules of Procedure. 11 screen, and | will read it in its entirety:
12 The terms of reference were agreed aeding of 12 "The work of the Commission will be guidey the
13 the experts held on 10th-12th March 2005, it6isdht 13 principles of agreement on Abyei, the AbyanAx,
14 tab 5 of the common bundle. The terms efregice 14 'Understanding Abyei Commission' (ABC) anni of
15 contain a number of articles dealing withwloek and 15 reference, which includes the following maada"
16 functioning of the ABC, including a detailpebgramme 16 The Abyei Area is defined in the Abyedt®col in
17 of work, listing of activities, and the tirfar which 17 Article 1.1.2 as:
18 these activities were planned. 18 "The area of the nine Ngok Dinka chiefdom
19 The Terms of Reference provide a telling 19 transferred to Kordofan in 1905."
20 illustration of how closely intertwined theopedural 20 The ABC shall confirm this definition.
21 and substantive provisions in the instrumsetsng up 21 "1.2. The ABC shall demarcate the apesified
22 the process of resolution of the Abyei dispuére. 22 above on map and on land."
23 Article 1 of the terms of reference repelagsrhandate 23 Significantly, Rules 6 through 10, degiith
24 of the ABC as defined in the protocol; Adié@ 24 meetings, testimonies and access to the mierabthe
25 specifies the structure of the ABC again;evhi 25 public, make reference to Rule 6, the scleediihe
Page 90 Page 92
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12:55 1 Commission's meetings; Rule 7, the fattttie 12:58 1 regarding definition and delimitation bétAbyei Area,
2 Commission members should have free accemsrtbers of 2 and to be heard in an adjudicative manner."
3 the public other than those in the officidedations 3 With regard to the manner in which the @Gussion
4 at the locations to be visited; Rule 8, thataeh 4 heard witnesses, the SPLM/A noted that --laqobte:
5 meeting with the public the chairman will exiplthe 5 "It employed quintessentially adjudicative
6 purpose of the Commission; Rule 9, that therdéngs 6 procedures in its conduct of the proceedirdsrb it."
7 of the testimonies should be provided to @hbers of 7 The SPLM/A further emphasised that -- adguote:
8 the Commission; and Rule 10, that, in additin 8 "... each party was fully aware of theeotparty's
9 talking with the public, the Commission shait 9 submissions and evidence, and enjoyed multiple
10 sites in the field based on recommendatibbsth 10 opportunities to meet and rebut the submissamd
11 sides. 11 evidence."
12 This terminology leaves no doubt as éoféitt that 12 The SPLM/A also noted with approval tifwet
13 fact that these rules were addressed todgher@ssion 13 testimony of witnesses before the Commissias
14 in its entirety, not just the experts, arat the work 14 recorded and transcribed, and that each pagyaware
15 of the ABC was to be open and transpareatth€rmore, 15 of the other's submissions and evidence.
16 as the Tribunal will note, Rule 9 refershe t 16 By contrast, when it comes to assesbki@@xperts'
17 recordings of the meetings being made by &idés, 17 conduct in receiving evidence from Ngok Dimktnesses
18 thus implicitly requiring that both sidesgresent. 18 ex parte, and without informing the GovernhwérSudan,
19 Finally, the last relevant rule, Rule 4tétes 19 the SPLM/A denies the mandatory characténeof
20 that: 20 experts' procedural obligations, and sees no
21 "The Commission will endeavour to readteeision 21 irregularity or procedural unfairness in tosduct.
22 by consensus. If, however, an agreed poditidwo 22 Mr President, our opponents ignore adspect of
23 sides is not achieved, the experts will hedinal 23 this case, and have ignored it in every drtleair
24 say." 24 written submissions: no matter how bespokeABC was,
25 This was the procedural framework agfeethe 25 it was the body that had been entrusted tiwéftomplex
Page 93 Page 95
12:56 1 work of the ABC. In the light of suchlaar and 12:59 1 task of adjudicating a highly sensitivepdite.
2 detailed procedural structure, the SPLM/Awsgations 2 Conscious of this delicate role the pantiaid
3 and objections that the ABC experts were eqgtired to 3 a great deal of attention in imposing specific
4 follow a specific set of procedural rules,agivthe 4 procedural requirements on the work of the AB@ the
5 so-called "rudimentary character" of the patti 5 experts, regulating the ABC's work througletaos
6 agreement regarding the ABC procedures, iplgimrong. 6 agreed rules inspired by the respect of theradrial
7 The fact of the matter is that the SPLM/Ants it 7 principle, the equality of the parties, angl th
8 both ways. When it does not suit its purpogesABC 8 imperative need for open and transparent prbogs.
9 is a sui generis body, and not an arbitrautral 9 The experts themselves had contributékigo
10 subject to rules of procedure. On the dilaad, when 10 process by assisting in drawing up the Roiles
11 it is convenient to the SPLM/A, then the AR@hs into 11 Procedure which were presented to the pddies
12 an adjudicative body whose decision is faral 12 comments, and which were approved by consemsier
13 binding. 13 Rule 3 of the procedural rules.
14 A good example of the SPLM/A's contramtigtand 14 The parties were entitled to rely on@oenmission
15 self-serving approach is provided by its 15 to carry out its work in conformity with sunkies.
16 characterisation of the proceedings bef@edBC. The 16 The experts were under obligation to respech
17 memorial recognised the adjudicative natfitbe 17 procedural rules and to comply with the patti
18 proceedings before the Commission. Forriestat 18 expectations. There is nothing "parochial” o
19 acknowledged that -- and | quote: 19 "distorted", to use the disparaging termsleyaa by
20 "The ABC conducted itself in the mannier o 20 our opponents, about such an interpretafitimeo
21 an adjudicative body and rendered an adijtidica 21 experts' mission.
22 decision." 22 Before I turn to our discussion of thedfic
23 It also stated that -- and again | quote: 23 procedural violations, which will probablkéaplace
24 "There can be no doubt that the Commisaifforded 24 after the lunch break, | would like to mentlwiefly
25 the parties opportunities to present theiesa 25 conduct by the experts that took place #fier
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13.01 1 issuance of the report, the appropriateokwhich is 1452 1 (2.58 pm)
2 suspect. 2 MS MALINTOPPI: Thank you, Mr President. | wilbw turn
3 | refer to the fact that the ABC expesip 3 to the procedural violations committed byékperts.
4 a one-day visit to the south on 15th Septerd0ev at 4 As it will be shown, the extent to which theperts
5 the invitation of the Government of South Suda 5 disregarded the agreed procedural framework in
6 According to what is reported at page 16, grah 122 6 a number of fundamental ways is striking.
7 of the October 2008 CPA Monitor -- which is tinonthly 7 To summarise:
8 report on the implementation of the CPA pregdy the 8 1. The experts carried out essentiaktaglich
9 UN mission in Sudan, filed as Exhibit FE16/18#h the 9 the relevant procedural instruments had reseivthe
10 SPLM/A's memorial, and also reproduced utates of 10 ABC as a whole, thus systematically ignothrey
11 the arbitrators' folders -- according to tieisort the 11 distinction that had been carefully drawmieen the
12 experts met at the headquarters of the Swdan 12 experts and the ABC.
13 Legislative Assembly in Juba with MPs, offisiof the 13 2. They grossly violated the adversamiaiciple;
14 Government of South Sudan, and civil society 14 and
15 representatives, ostensibly to defend theire- ABC 15 3. They manifestly neglected to respest
16 experts' -- findings. 16 requirements of transparency that had beghasised in
17 It should be stressed that, accordiripgsame 17 the governing procedural instruments.
18 monthly report, the meeting took place atitlé@ation 18 | propose to examine each one of themengs of
19 of the GoSS, the Government of South Sudahnat at 19 excess of mandate in turn, applying the rpemti
20 the invitation of the Southern Sudan legigat 20 procedural rules to specific instances irctvitihe
21 assembly, as the SPLM/A alleges in its rej@in The 21 experts misapplied, deviated from, or mispreted the
22 report also notes that this invitation gase to -- 22 agreed procedural framework, or blatantlyatémsl
23 and | quote the report -- "strong criticisyntie NCP". 23 general principles of due process and egestnhent of
24 The Government of Sudan was not invited ttgieate 24 the parties.
25 in this meeting, and no equivalent meeting held with 25 The first main ground of procedural Viimas
Page 97 Page 99
13:.03 1 representatives of the north. 14:59 1 committed by the experts is the fact tihey
2 Perhaps even more striking is the conadiuche of 2 repeatedly ignored the clear distinction dramie
3 the ABC experts, Dr Douglas Johnson, who fedehat 3 procedural rules between the experts andithe f
4 he has "recently advised the Government oftS8udan 4 Abyei Boundaries Commission.
5 on the north/south boundary issue", precigeymatter 5 As | recalled earlier, paragraph 3 ofAlbgei
6 at issue in this case. This remarkable sexterm 6 Annex stipulated that the Commission as a gyteid not
7 contained in a footnote to an article publisiie2008 7 just the experts on their own initiative, vias
8 by Dr Johnson in the journal African Affairshe 8 "... listen to the representatives offibeple of
9 article is produced under tab 124 of the comimmdle, 9 the Abyei Area and the neighbours."
10 and the relevant footnote appears on thepfge. 10 In addition, paragraph 5 imposed thegatiion that
11 Mr President, this is hardly the kinccohduct 11 the report of the experts should be arrivesa
12 that one would expect from one of the fivpesis of 12 prescribed in the ABC Rules of Procedure.
13 the ABC, who were under the obligation to act 13 The terms of reference reiterated thindison at
14 impartially pursuant to paragraph 2.2 ofAhgei 14 Article 3.2, where it was stated that the AB@d not
15 Annex. Even if Dr Johnson's advice was plediafter 15 the experts, would travel to Sudan to listetihe
16 the work of the ABC was concluded, his condsigery 16 representatives of the people of the Abyefand
17 strange indeed, and casts a shadow overttbie w 17 their neighbours. The same requirements repeated
18 process. 18 in Rules 6 to 10 of the ABC Rules of Proceguhere
19 Mr President, this may be a convenien¢tio pause 19 all meetings, testimonies and access touhkcpvere
20 for lunch, if you so wish, and | can theruras after 20 reserved to the Commission or members oEtdramission.
21 the break. 21 In blatant disregard of these rulesgterts by
22 THE CHAIRMAN: | thank you very much. The heayiwill 22 themselves held a series of unauthorisece® p
23 resume at 3 o'clock this afternoon. 23 meetings. As the Tribunal will recall, a¢ thitial
24 (1.04 pm) 24 meetings held in Nairobi on 10th-12th Mar6@2the
25 (Adjourned until 3.00 pm) 25 experts and the parties agreed on the terne$enence
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15.01 1 for the ABC and issued a detailed schefdulthe 15:.04 1 and it contains nothing about these ireers’
2 programme of work of the Commission. 2 modalities.
3 The Rules of Procedure, which involvedacess 3 The SPLM/A acknowledges that the Khartoneetings
4 involving both the experts and the two paytiesre 4 of 21st April, 6th and 8th May 2005 took plagéout
5 adopted on 11th April 2005. The first meetifighe 5 the parties' representatives, but it does so
6 parties and experts took place on 12th A@@52 some 6 half-heartedly in a footnote at page 135%f it
7 ten days behind the schedule that had begimaliy 7 memorial. In the reply it recognises morenbpéhat
8 planned in the programme of work adopted imdia 8 the parties and the other ABC members dictienhd the
9 Subsequent to this, the experts flew tarkdum and 9 meetings, but it still refuses to accept thitis
10 then to Abyei and interviewed a number ofiedgises, 10 a serious departure from a fundamental fule o
11 according to the original schedule, from 11 procedure.
12 14th-20th April 2005 in localities which inded Abyei, 12 In its written submissions the SPLM/Ases
13 Agok and Muglad. 13 a hotchpotch of different arguments agakmest t
14 After these scheduled interviews the ggshould 14 Government's complaints concerning theseingset It
15 have gone back to Nairobi in conformity wtie agreed 15 asserts that the Government must have beare afvthem
16 programme of work. Instead, it is recordethe 16 because the experts discussed the subject of
17 experts' report at pages 9 and 10 -- thahi® of 17 interviewing third parties with the delegasand at
18 the common bundle -- that the experts alsoome 18 the time no objections were raised.
19 21st April 2005 and on 6th and 8th May 200ha 19 The SPLM/A further alleges that the etgenjoyed
20 Hilton Hotel in Khartoum with a number of NgDinka 20 broad procedural discretion and investigapanyers,
21 individuals living in the city, including tHermer 21 including the authority to conduct the Kharto
22 Assistant Commissioner of Abyei, Mr JustimBeand two 22 meetings.
23 Twic Dinka chiefs. 23 Our opponents also contend that thesénmgsevere
24 The minutes of the Khartoum interviews ba found 24 entirely consistent with the parties' procatiu
25 at appendix 4 of the experts' report at p&dg8s158, 25 arguments. It argues that, at most, thisecrby the
Page 101 Page 103
15.03 1 which are reproduced under tab 2 of timencon bundle. 15:06 1 experts amounted to, "an inadvertent ndistgtanding of
2 All these meetings were organised without the 2 the limits of the ABC experts' investigativelzority",
3 Government's prior knowledge and the Governroely 3 and does not represent a serious violation of
4 found out about them after the final reporthef 4 a fundamental rule of procedure.
5 experts was made public. 5 This arguments are misguided and thepased,
6 In this context it is important to recdlat on 6 among other things, precisely on the wrongngse that
7 25th April 2005, three months before the etgbeeport 7 the experts and the Commission were one ansiime
8 was made public on 14th July 2005, the ABGddsa note 8 thing. As | stated earlier, this is clearbt the
9 on testimony obtained in field visits in whith 9 case.
10 recounted what emerged from the varioustestimonies 10 Paragraph 3 of the Abyei Annex statestii®ABC,
11 and set forth what the ABC purported to dortfter to 11 not the experts, shall listen to the repriadgimes of
12 find evidence from contemporary records. 12 the people of the Abyei Area and the neighband
13 The note was filed at Annex SM78 with &ud 13 shall also listen to presentations of the padies.
14 memorial and it's also at tab 6 of the aatwins' 14 Likewise, Article 3.2 of the ABC TermsRéference
15 folders. It refers to the testimony takemfr 15 clearly specifies that the ABC, and not thgeets
16 14th-20th April and to meetings held oveeeen-day 16 alone, shall travel to the Sudan to listen to
17 period. It carefully specifies that: 17 representatives of the people of the Abyeasand the
18 "All testimony was gathered in public gpo 18 neighbours as indicated therein.
19 meetings, where the witnesses spoke undey caild 19 As for the Rules of Procedure, as the tit
20 hear the testimony of others, and could bechiey 20 indicates, "Rules of Procedure for the
21 a large audience as well." 21 Abyei Boundaries Commission", they addressatbrk of
22 There is, however, a glaring omissiothis note, 22 the Commission as a whole. When it was sacg$0
23 since it contains no mention of any of therviews 23 specify in the rules that certain activitiesuld be
24 conducted after the seven-day period butrbéfe note 24 carried out by the experts alone, the spegfm
25 of 25th April was issued, notably on 21stiAppO5, 25 "experts" is used. Otherwise reference identa "the
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15:07 1 Commission" or "Commission members". 15:111 1 Moreover, these testimonies do nostitoite proof
2 Thus, when Rule 7, for instance, refetoetthe 2 of the facts alleged, since no documentargende in
3 fact that, "Commission members should have diceess 3 the form of minutes, recordings, et ceterppsus
4 to members of the public other than thoséén t 4 them, as would have been expected had theitoobthe
5 official delegations at the locations to bsited", 5 SPLM/A's witnesses been accurate. As hasdiaged by
6 this provision clearly does not just refettte 6 one authority:
7 experts, but to all the members of the Comipriss 7 "Personal interest of the deponent and the
8 With respect to the SPLM/A's arguments tha 8 uncontrolled character of his affirmation tirerefore
9 parties had discussions on the subject afviieing 9 important factors which generally depriveairoant's
10 third parties, this is a conjecture basetheir own 10 affidavit, even though sworn, of much offitsbative
11 distortion of the Government's preliminarggamtation 11 value."
12 to the Commission in April 2005 and on wites 12 In stark contrast with the testimonidsrsitted on
13 statements provided on behalf of the SPLMFAese 13 behalf of the SPLM/A, three Government wig@ss-- one
14 arguments have been rebutted in detail in the 14 of whom, Mr Abdul Rasul EI-Nour Ismail, wasnember of
15 Government's rejoinder, and only some baefarks are 15 the ABC, like Mr James Lual Deng -- rejeds trersion
16 warranted in this respect. 16 of facts and confirm that the Government iatcbeen
17 The discussions to which the SPLM/A refarthe 17 informed of the Khartoum meetings, and oalynd out
18 reply memorial took place at an early stagen the 18 about them when the experts' report wasdssue
19 parties made their initial presentation$/@ABC in 19 With regard to the SPLM/A's argument that
20 2005, and concerned the possibility for tB&EA0 20 meeting held on 8th May 2005 was organiseithéy
21 obtain testimony from the people in the disgarea. 21 Sudanese politician Bona Malwal, the Govemtrhas
22 These general exchanges do not concernsiine wghich 22 already replied in its rejoinder. It shobiladded
23 is relevant here, ie fact that the expertsishnot 23 that it is not at all certain that the meggiwere
24 have conducted interviews without informimghoparties 24 indeed initiated by Mr Malwal. One of theLB/#A's own
25 or the other ABC members. 25 witnesses, Kuol Deng Kuol Arop, states intéggimony
Page 105 Page 107
15:09 1 The purpose of these exchanges waarify the 15:13 1 that the meetings in Khartoum "occurreithatrequest
2 parties' and the ABC's understanding of the@ission's 2 of those who wanted to talk to the ABC exgerts
3 mandate in respect of the testimonies thag ¢eebe 3 Be that as it may, even assuming that livil
4 collected. It was in that context that thes&oament's 4 initiated these meetings, he was not an AB@beg, and
5 representative agreed that oral testimonydcoellof 5 did not represent the Government of Sudanyn a
6 assistance. However, nowhere is it stateahlgyof the 6 capacity. The fact remains that the Governiwas
7 participants in these discussions that therspvere 7 never notified, and the meetings did takeeplaithout
8 free to take oral testimony in camera fronspes 8 the Government's prior knowledge, and in theeace of
9 associated with one side without first infangall the 9 its proper representatives.
10 ABC members and in their absence. 10 The SPLM/A also alleges that the Khartoneetings
11 As to the specific discussions whichgelily the 11 were irrelevant because they did not causjedice to
12 parties had on the subject, the only evideddeiced by 12 the Government and "did not alter the outcofrihe ABC
13 the SPLM/A is provided by two of its witness®linister 13 decision in the slightest”. This is purecsgetion.
14 Deng Alor Kuol and Mr James Lual Deng. Ttestified 14 In fact, there's no way of knowing the extenwhich
15 that the parties were notified, or ratherdtieer ABC 15 the meetings influenced the experts' apprtmtie
16 members were somehow made aware, it is itbheav, 16 whole delimitation issue and the impact thay
17 that the experts were to conduct the Khartmeetings 17 ultimately had on the report. In fact, tapinder of
18 in April and May 2005, and that neither paijected. 18 the Government has already explained inld&gti
19 The witnesses in question testified dbed 19 these meetings did indeed influence thewntep
20 personal belief. But, as stated in the Quvent's 20 These were not unimportant gatherings wit
21 rejoinder, their statements are framed iy general 21 irrelevant people. The individuals involwedre
22 terms, and provide no direct evidence thaettperts 22 a group of Sudanese intellectuals -- onbefitwas
23 ever formally notified both parties, or thber ABC 23 a former Assistant Commissioner of Abyeind ¢he
24 members, that they planned to conduct specifi 24 interviews must have been conducted for sorea
25 interviews by themselves on certain spediites. 25 Indeed, their opinion was considered so itapdthat
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15:14 1 the experts modified the original schedtie original 15:18 1 Mr Millington's views. First, there is im@ication
2 programme of work in order to accommodategthes 2 that this statement is true, that this waséadthe US
3 additional interviews. By acting separateiy a 3 position at the time. Second, no Abyei Ares \wver
4 covertly as they did in conducting the Khantou 4 demarcated. Third, the Abyei local governnzesg, as
5 meetings, the experts patently violated tloeguiural 5 shown in map 27 in volume Il of the memodéthe
6 rules and exceeded the ABC's mandate. 6 Government of Sudan, which is also reprodwcekbr
7 Another example of a situation where tkjgeets 7 tab 7 of the folders, bears no relation tostkgerts'
8 confused their role with that of the Commissimose 8 area.
9 when, some time before they started the relséar 9 For reasons that are not entirely cléar eixperts
10 Khartoum, on 27th April 2005, they apparentintacted 10 purported to attribute great importance &Ws
11 Mr Jeffrey Millington, a US official who hasorked with 11 interpretation of the formula -- an interpten that
12 Senator Danforth during the negotiations ¢béhinated 12 is not accurate -- as provided by Mr Milliogt The
13 in the CPA. The Government of Sudan wasnfiotmed of 13 experts did not explain why Mr Millington'dvdce was
14 this, and only found out about Mr Millingtemesponse 14 believed to be so significant, particularythe light
15 when the experts' report was issued on 1dy2005. 15 of his witness statement -- provided at #upiest of
16 Rule 7 of the Rules of Procedure refethé fact 16 the SPLM/A in these proceedings -- that dlis in the
17 that Commission members "should have freesado 17 peace talks was merely -- and | quote -eligerve and
18 members of the public other than those iroffieial 18 be available to assist the parties as redjyieed not
19 delegations at the locations to be visitéitie words 19 even to negotiate, mediate or representreitimty.
20 "Commission members" clearly do not refeyaalthe 20 But further details about this episodergyed one
21 experts. And, needless to say, Mr Millingtamdly 21 year later at a lecture given by AmbassadtieRson at
22 qualifies as a member of the public at tications to 22 the National Defense University and Wilsomi&e
23 be visited. 23 Symposium on 11th September 2006. This dentimas
24 By way of background, it should be reszhthat the 24 filed at Annex 86 of the Government of Suslamemorial
25 experts' report stated at page 4 of its peefiaat no 25 and is also reproduced under tab 11 of theran
Page 109 Page 111
15:16 1 maps depicting the area inhabited by tpekNDinka in 15:19 1 bundle.
2 1905 exist. The preface to the report adtdpage 4 2 On that occasion Ambassador Pettersomied¢hat
3 that, since the experts found no sufficient 3 he had sent an email to Mr Millington and apd his
4 documentation showing the administrative ibneon 4 statement that:
5 the ground at the time -- and | read fromptieface of 5 "It was clearly our view [the Americangw] ...
6 the report: 6 that the area transferred in 1905 was rougtplyvalent
7 "[They had] to avail themselves of relevan 7 to the area of Abyei that was demarcatedter la
8 historical material produced before and &5, as 8 years."
9 well as during that year, to determine as tely as 9 More precisely, Ambassador Pettersonpimmenting
10 possible the area of the nine Ngok Dinkafdbi@s as it 10 on Mr Millington's views, remarked as follaws
11 was in 1905." 11 "The Americans had not meant to limitgla¢hering
12 The preface of the report then went cstate: 12 of information about Abyei strictly to infoation
13 "In doing this the experts are mindfuttthe 13 available in 1905, which my colleagues afulihd
14 drafters of the American proposal which werporated 14 extremely limited and manifestly insufficieqgon which
15 into the Abyei Protocol have stated: 'It wiesrly our 15 to base a decision on Abyei's boundaries."
16 view when we submitted our proposal thatitez 16 Ambassador Petterson's remarks calbfar f
17 transferred in 1905 was roughly equivalerthéoarea 17 important comments. First, it is obvioug tha
18 of Abyei that was demarcated in later [yearBhis 18 Mr Millington's email played an importantedb the
19 position was, according to the American pgodints, 19 extent that it was used to provide a US jmegation
20 conveyed to the two sides at the Naivasha.tal 20 of the formula and that the experts stateterreport
21 The footnote at the end of this paragraférs to 21 that in determining the area of the nine NDoika
22 an email from Jeffrey Millington to the US lessy in 22 chiefdoms they were mindful of the Americasifion as
23 Nairobi, Kenya of 27th April 2005. This Fetextent 23 conveyed by Mr Millington.
24 of the reference to this advice in the expegport. 24 Second, Mr Millington's advice apparewtynforted
25 Three comments are warranted on the autesiof 25 the experts in their analysis, as reportethey
Page 110 Page 112

30 (Pages 109 to 112)

Trevor McGowan
info@TMGreporting.com




THE GOVERNMENT OF SUDAN / THE SUDAN PEOPLE'S LIBERAON MOVEMENT/ARMY

Day 1 Saturday, 18th April 2009
1521 1 chairman of the ABC in his 2006 lectuhat it was 15:24 1 expressed this view to me or any of mgsidlearly or
2 extremely limited and manifestly insufficigatlimit 2 otherwise. Neither | nor any of my assistavese
3 the gathering of information about Abyei glyi¢o 3 informed of any later [years'] revision orsien of
4 information available in 1905. 4 the definition."
5 Third, Ambassador Petterson's remarksigeov 5 Furthermore, the parties had requestedxperts
6 a highly pertinent example of the disregaad the 6 in no uncertain terms to base their findingsesearch
7 experts manifested for the agreed procedraaldwork. 7 and scientific analysis. Procedural Rule lidaa the
8 It was not up to the experts to seek the vigws 8 experts to determine what additional docuntiemta
9 a third party to interpret the mandate ofAB£, and 9 and/or archival material will need to be cdiesbiand
10 even less to look for external support, witho 10 certainly does not authorise them to contact
11 disclosing their initiative to the other AB@&mbers or 11 representatives of unrelated governments.
12 the parties, in order to modify or expandstbepe of 12 Article 4 of the Abyei Annex provides tha
13 the ABC's mission. The formula comprising pathe 13 "The experts shall consult the Britisthares and
14 mandate of the commission had been cleafiyetkand 14 other relevant sources on Sudan, wherevemntig be
15 agreed by the parties, and it was the explity to 15 available, with a view to arriving at a demisthat
16 keep their decision within the bounds of saclagreed 16 shall be based on scientific analysis aneares."
17 mandate. 17 Not based on the opinion of an unreléied party
18 Fourth, Mr Millington's views did not acately 18 solicited without the parties' knowledge aridr
19 reflect the formula that was expressly agisethe 19 approval. Article 3.4 of the Terms of Ref@e repeats
20 parties, namely to delimit the area of threriigok 20 the same language verbatim, thus reiteratng
21 Dinka chiefdoms transferred to Kordofan i03.91n 21 significance for the parties.
22 fact, Ambassador Petterson confuses twoghthg 22 In the light of these provisions, whaswlae point
23 relevant date, 1905; and earlier or latedene 23 of soliciting Mr Millington's views and atiiiting them
24 bearing on the position in 1905. Such evidemas 24 so much significance that the experts fetipelled to
25 never excluded. 25 preface their report with the specificatibattin
Page 113 Page 115
15:22 1 Apart from its usual generic rebuttatt the 15:25 1 reaching their decision they were mindfuthe views
2 experts were granted broad procedural discrély the 2 expressed by the US in their original proppsélhat
3 parties and therefore could meet with thindigs if 3 possible bearing could those views have otetslethat
4 they thought it appropriate, and its custonttisynissal 4 the parties had assigned to the ABC?
5 of the Government's complaints as contrivetl an 5 In the Government's submission, the egpert
6 frivolous, the SPLM/A seeks to minimise theortance 6 therefore committed a manifest excess of mandaen
7 of Millington's advice by characterising itasingle 7 they accepted Mr Millington's views withouvigig prior
8 email exchange. It adds that the expertglwdrin 8 notice to the ABC as a whole.
9 this respect was not "a serious violation of 9 A further procedural excess of mandatesgasmitted
10 a fundamental procedural guarantee”, anessthat in 10 when the experts proceeded to issue theirtrep
11 any event it caused no injury. 11 disregard of Procedural Rule 14. This godhe heart
12 On the contrary, Mr President, the Gowemt 12 of the functioning of the ABC, and as sudk it
13 submits that this was indeed a serious vinlatlt 13 a particularly egregious violation. The pléict is
14 was neither necessary nor conforming witretjreed 14 that there never was an endeavour to redehision by
15 procedural rules for the experts to solleit views of 15 consensus of all the Commission membersjasreel by
16 a US representative in the negotiating sessioorder 16 Rule 14.
17 to ascertain the meaning of the formula. 17 You will recall that this rule imposee tiollowing
18 As stated by Vice President Taha in liisegs 18 obligation:
19 statement filed with the Government's countemorial: 19 "The Commission will endeavour to reacteaision
20 "The GoS did not need to approach argefJS 20 by consensus. If, however, an agreed podiyjdwo
21 mediators for any explanation of the Danferibposal.” 21 sides is not achieved, the experts will hhedinal
22 The Vice President of Sudan also expdessmrise 22 say."
23 at Mr Millington's opinion as formulated imetreport. 23 It should also be noted that paragraphtbe
24 He stated as follows: 24 Abyei Annex provides that:
25 "Neither Danforth nor any of his assitan 25 "The report of the experts arrived ghr@scribed
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15:27 1 by the ABC Rules of Procedure shall bal famd 15:30 1 there is a consensus on a particular msissues,
2 binding." 2 and when the reply is negative would concthe¢the
3 Hence the experts could finalise the realy in 3 consensus has not been reached. This issivbald
4 the absence of a decision by consensus patsuan 4 have happened in the present circumstancespha of
5 Rule 14 of the Rules of Procedure. 5 this ever took place.
6 In contrast with these very clear mandator 6 The ABC as a whole never saw the expepsit,
7 provisions the experts fundamentally misimetgd and 7 either in draft or in final form. Instead theperts
8 misconstrued the Abyei Annex and the RuleBrotedure 8 sought a meeting with the president diregtijhiout
9 when they stated in their report that sinegprties, 9 even disclosing the purpose of such a meeting.
10 the SPLM/A and the GoS were unable to retottogir 10 By the experts' own admission, their agsion that
11 differences on the disputed issue, thendlesidn of 11 there was no consensus was based on thadathe
12 the experts "shall be the determinant obthendaries 12 parties had opposing views on the disputaebis
13 in question”. This erroneous interpretatippears to 13 | shall recall the words used by the exgartke
14 have been endorsed also by Minister Deng Wlai, who 14 summary of their report and decision at (fage
15 in his first statement referred to the faet & final 15 "... the two sides, ie the Governmergudan (GoS)
16 report would have been issued by the expads 16 and the Sudan People's Liberation MovememtyAr
17 agreement not been reached by the parties. 17 (SPLM/A), were unable to reconcile their eliinces on
18 However, the procedural requirements \gare 18 the Abyei issue. Thus the decision arrividal/ghe
19 different. It was the Commission as a widhéch 19 five ABC experts shall be the determinarthef
20 should have endeavoured to reach a decigion b 20 boundaries in question.”
21 consensus. The summary of the experts'trgptyr it 21 The SPLM/A asserts that there had beéemats at
22 right. It correctly states that only "if thB-person 22 reaching a consensus, which it alleges were
23 ABC is unable to reach a consensual decisionhat the 23 systematically rebuffed by representativahef
24 Abyei Area’s boundaries should be" couldetkgerts 24 Government. However, these assertions aesl luas
25 issue a decision that was "final and bindinghe 25 witness statements provided on behalf oSREM/A, and
Page 117 Page 119
15:29 1 parties". 15:31 1 are unsupported by any documentary evidehrefer in
2 In the event there was no endeavour taudssthe 2 this respect the Tribunal to our rejoinder at
3 issue with party representatives on the AB@e 3 paragraphs 140-143.
4 experts simply rushed to a decision, baseti@fact 4 | would also add that there is no meniiotine
5 that the presentations made by the parties wer 5 experts' report, nor was there any mentigheat
6 different, as was to be expected, withoutréaicéng 6 meeting with the president presenting thentepbthe
7 first whether a consensus could be reachedigshthe 7 three alleged attempts to reach a consensugliirup
8 members of the Commission in proper delibenatiwithin 8 by the SPLM/A witnesses. This is odd sineeréport
9 the Commission. 9 does refer to the need to reach a consenscigiah.
10 The Government of Sudan's written suliorisshave 10 Had these meetings indeed taken place thajdvave
11 extensively dealt with the lack of any attétopreach 11 been mentioned expressly in order to proaidalid
12 a consensus in conformity with Rule 14, idiig 12 explanation of why a general consensus haldasm
13 a rebuttal of the SPLM/A's arguments in th&pect, 13 reached.
14 therefore it is not necessary for me to retarthis 14 It is particularly strange that the thartd final
15 at great length here. It suffices to reitedt the 15 attempt -- allegedly initiated by the chaimedi the
16 requirement contained in this provision &fid in 16 ABC, Ambassador Petterson, following the Gorent's
17 mandatory terms: the Commission will endeatoueach 17 final presentation, and as such undoubtesily v
18 a decision by consensus. Only in the event t 18 important, had it indeed taken place -- wats n
19 Commission -- not the parties -- had beemlerta 19 mentioned in the report. In fact, the chainfa
20 reach a consensus would the experts havihédithal 20 alleged attempt was not even mentioned iISEIeEM/A's
21 say. 21 memorial, and the first reference to it appedn the
22 In other words, Rule 14 imposed an ohibgaat 22 witness statement of Mr Abdul Rasul EI-Namail filed
23 least to attempt to obtain a consensus arhtregs 23 with the reply.
24 Commission's 15 members. To use an exathple, 24 Consequently, the Government submitstiieatact
25 chairman of an assembly would ask the membleether 25 that the experts reached a decision by tHeesse
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15:33 1 without endeavouring to reach a decisipodnsensus of 15:36 1 or otherwise mentioned in the expertoneprhe
2 the 15-person ABC, in violation of the mandgato 2 Government's representatives on the Commisgioe not
3 requirement of Rule of Procedure 14, represematnifest 3 informed that these interviews were goingtetplace,
4 excess of mandate. 4 and were unaware of them until they read xipers’
5 But in each of the episodes | just memtibrthe 5 report.
6 experts also violated the principles of catittéon, 6 The SPLM/A's allegation that the expertsenfree
7 which inspired the entire ABC process and etsthat 7 to consult anyone they wished ex parte fhiethé face
8 the parties were to be present and particgratqual 8 of logic and the plain terms of the agreedc:&daral
9 terms in all the various aspects of the promedcs 9 Rules. As | mentioned earlier, only in specif
10 specified in the Terms of Reference and thegulural 10 instances set out in the Terms of Referenddtee
11 rules. This was emphasised in particuldurticle 3 11 Procedural Rules were the experts authotisadt
12 of the Terms of Reference, in paragraphtBefbyei 12 ex parte, as for instance in conducting rebda the
13 Annex, and Rule 9 of the Rules of Procediiien 13 British archives.
14 certain tasks were to be carried out by xipers 14 For the experts to conduct meetings witkize
15 alone, this was specifically stated, as énctise of 15 parties' prior knowledge and presence wdatart
16 consultation of the British archives and otiedevant 16 violation of paragraph 3 of the Abyei AnnAxiicle 3.2
17 sources on Sudan, as indicated in ArticleoBthe 17 of the Terms of Reference, and amounts tessxaf
18 Terms of Reference. 18 mandate under Article 2 of the Arbitrationrégment.
19 As a corollary of that adversarial protej if 19 The experts' conduct was also a violatiopasic
20 evidence were to be produced, the partiesmaght to 20 notions of due process.
21 test that evidence; if witnesses were todaed) the 21 Moreover, we know from the experts' refiuat the
22 parties had a right to ask questions. Fsiairce, 22 Ngok Dinka individuals interviewed on 6th M2§05 gave
23 when paragraph 3 of the Abyei Annex statatttie ABC 23 the experts documents and maps of the relavea
24 should "listen to the representatives ofxeple of 24 which were never handed over to the Goverhman
25 the Abyei Area and the neighbours, and stisdl listen 25 particular, the experts were given at soniet po
Page 121 Page 123
1535 1 to the presentations of the two partiteés, is 15:38 1 a sketch map highlighting certain placees The
2 an obvious reference to the principle of caxdittion. 2 relevant part of the minutes of the meetirigeched to
3 And yet the experts violated that principlewoand 3 the report, page 156, reads as follows:
4 again by holding the Khartoum meetings, bic&olg 4 "They [the witnesses] will also copy thetsh map
5 Mr Millington's advice ex parte, and by notlseg 5 they made of the area and give us [the ejedspy.
6 a consensus of the ABC as a whole beforeitisexgd the 6 They had highlighted place names on a copNG85-L
7 final report. 7 Ghabat Arab map, and we transferred thosarto o
8 To return to the Khartoum meetings witis th 8 photocopy of that map."
9 principle of contradiction in mind, they wereld in 9 Some of the statements recorded in thestimgs
10 the absence of the parties' representativesthe ABC 10 are also cause for certain, and would haga bbjected
11 as a whole never had an opportunity to peitglviews 11 to by the Government had the other ABC membeen
12 on the subject. Moreover, some of the inters 12 present, and had they had an opportunitgritnoent. In
13 conducted in Khartoum are not recorded irettperts' 13 particular, when Dr Johnson referred to tiea o be
14 report, and therefore the parties are irdérk as to 14 delimited, he omitted any reference to ther §©05,
15 the context to this day. 15 and did not use the key word "transferrad®. stated,
16 The minutes of the Khartoum interviewstatmed in 16 and | read from his statement:
17 appendix 4 to the experts' report, starttrgpge 148, 17 "The area to be defined is describetiérprotocol
18 list the names of eight Ngok Dinka peoplezapptly 18 as the area of the nine Ngok Dinka chiefdems one
19 interviewed by the experts. However, the amierview 19 else. And we were supposed to discover tenatory
20 recorded in the minutes and attached togpert is 20 was being used and claimed by those ninédcimes when
21 that conducted with Mr Deng, who apparenttvled 21 the administrative decision was made to plaem in
22 information in his capacity of former admtrésor of 22 Kordofan."
23 the Abyei Area. 23 You will find this at pages 155-156 df &in the
24 No further minutes of the interviews talom 24 common bundle.
25 21st April 2005 at the Khartoum Hilton areaehed to 25 As Professor Crawford has explained,ihigt
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15:39 1 what the agreed formula said. The déimigiven by 15142 1 advice that Mr Millington provided. Tdglday the
2 Dr Johnson is unacceptable and representse cl 2 Government has not seen the full text oféhisil
3 violation of Rule of Procedure 8, which stateso 3 exchange and we're none the wiser as to vitietéal
4 uncertain terms that: 4 the exchange.
5 "At each meeting with the public the Chain will 5 As | mentioned earlier, Ambassador Peitestated
6 explain the purpose of the Commission, natirag the 6 at a conference in 2006 that he did; but eweepting
7 said purpose is limited to defining and derating the 7 this, we still do not know how the initial ctien was
8 area of the area of the nine Ngok Dinka cloiefsl 8 formulated, what were the modalities of thehexge,
9 transferred to Kordofan in 1905." 9 nor do we know why the experts consideredatiaird
10 There was no justification for Dr Johrison 10 party communication regarding the formula vedesvant
11 disregard of such a carefully drafted pravisi 11 or appropriate. Had Mr Millington been teredkas
12 Moreover, Dr Johnson must have known \whatas 12 a witness by the SPLM/A in these hearings, th
13 doing, not only because the terms of referevere 13 Government of Sudan would have questionedahiout all
14 drafted by the experts themselves, but asause he 14 of this.
15 had previously recognised the importancéeformula, 15 In any event, the experts' manner ofgeding is
16 at least for the Government, when he stated i 16 not a mere irregularity. It is evident ttie experts
17 an article he recently wrote that: 17 committed an excess of mandate when theytatte
18 "Throughout the gathering of testimonyhie field, 18 Mr Millington's advice because (1) it wasdrrect as
19 members of the Government delegation replyatamiinded 19 to the meaning of the formula, and (2) beedls
20 the experts that only evidence referringotaditions 20 parties were not afforded the opportunitsegpond or
21 in 1905 was relevant.” 21 comment before Mr Millington's views were apgntly
22 This passage was cited at paragraph itk o 22 endorsed in the experts' report.
23 Government's counter-memorial. 23 The experts' failure to attempt to reaclonsensus
24 On those occasions, therefore, when Gavent 24 within the Commission as a whole, pursuaRute of
25 representatives were present, the expertshaus 25 Procedure 14, is another clear action obktion of
Page 125 Page 127
15141 1 weighed their words and were careful tvidle accurate| 15:44 1 the principle of contradiction. The expercted alone
2 descriptions of their mandate. The absence of 2 and provided their final say without checkimih the
3 Government representatives at the Khartountingse 3 entire ABC as to whether there was any comgrnonnd on
4 tainted the process resulting in the expespsrt in 4 particular issues in order to reach a consensu
5 a fundamental way also for that reason. ftiquéar, 5 Our opponents seek to justify the expeastuct
6 the experts' conduct with regard to these imgset 6 by arguing that, under general principlesaef,|
7 breached Article 3 of the Abyei Annex and élgs 3.1 7 arbitral tribunals possess broad procedusarelion.
8 and 3.2 of the Terms of Reference. 8 This argument actually provides another tglémample
9 Also objectionable is the fact that, aseintioned 9 of the double standards that the SPLM/A emplelyen
10 earlier, during these meetings the experts wevided 10 describing the role of the ABC: on the onechia
11 with documents and maps to which the parieat 11 criticises the Government for equating theCAB
12 least the Government of Sudan, were not privye 12 an arbitral tribunal, and on the other hamesorts
13 substance of the information provided i$ stiknown. 13 to the same analogy when it sulits its purpose
14 It also appears that during the Khartousetings 14 Be that as it may, while it may be tru&t in
15 the experts sought to clarify their undeditag of 15 general terms a tribunal possesses a ceditgiretion
16 certain locations and certain Ngok place rsaamel 16 when it comes to adopting procedural ruleshs
17 requested information in that regard, whiatiuided 17 discretion can be exercised only subjeatto t
18 highlighting certain place names on a majbth#s 18 important caveats: it can only exist in resjpé the
19 information was exchanged and discussedééfier 19 due process requirements and in the absédéeoent
20 experts alone and in the absence of the Goeatt. 20 agreement by the parties. Notably, a tribcaanot
21 As to Mr Millington's advice, his witnesimtement 21 act in disregard of the procedural condititas the
22 does not shed any light on the modalitiethefadvice 22 parties might have agreed to.
23 he rendered to the experts. As the SPLMy&lfit 23 | will just mention a few examples of igndtion
24 recognises in its reply memorial, the pamiege not 24 rules which corroborate this conclusion, #niglis
25 informed of and had no opportunity to comnmnthe 25 taken from our opponent's own selection.
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15146 1 Article 13(2) of the Draft ILC Convént on 15:49 1 In particular, Articles 5.1 and 5. 2toé
2 Arbitral Procedures provides that: 2 Abyei Protocol highlighted the parties' intentthat
3 "In the absence of any agreement betweepdrties 3 the Commission be impartial and work in full
4 concerning the procedure of the Tribunal,Tiileunal 4 transparency. Rules of Procedure 6 to 10 also
5 shall be competent to formulate its Rulesrot&dure." 5 emphasised the transparency of the processgiring
6 Article 44 of the ICSID Convention states: 6 that the whole Commission participate in treepss,
7 "Any arbitration proceeding shall be cortdd in 7 including the fact that a recording of alllora
8 accordance with the provisions of this secdind, 8 testimonies be provided to all members of the
9 except as the parties otherwise agree, irréacce 9 Commission; this is Rule 9.
10 with the Arbitration Rules."” 10 This procedural framework was based emeghpect
11 Article 19 of the UNCITRAL Rules statesits first 11 of general principles of equality of the et
12 paragraph that: 12 treatment, and not on the idea of giving fese to
13 "The parties are free to agree on thequhare to 13 the experts to act on their own initiativel an
14 be followed by the Arbitral Tribunal." 14 ultimately do as they pleased.
15 And paragraph 2 continues, that only: 15 These were the principles that shoule fgaided
16 "... failing that agreement, the Tribumely [...] 16 experts when they held the Khartoum meetingen they
17 conduct the arbitration in such a mannet esnisiders 17 solicited Mr Millington's views or when thissued
18 appropriate.” 18 their final report. Instead in each instathee
19 A number of arbitration rules containitam 19 experts worked separately from the other ABnbers ang
20 provisions stating that the arbitrators' prhgal 20 did not disclose in advance to the parties th
21 discretion ends where the parties agreenaging 21 conduct, which became known only when thentepas
22 In this case the parties had agreedsét af 22 made public.
23 procedural rules in advance, which the SPLKSAIf 23 In complete disregard of the Rules otPdore, the
24 appraised as, and | quote from the memdrihieo 24 experts held meetings in Khartoum on 6th and
25 SPLM/A, "a specialised set of adjudicativegedures 25 8th May 2005 unbeknownst to the partiesr #fiey had
Page 129 Page 131

15147 1 tailored to the requirements of the pgrtdéspute”. 15550 1 announced in April of that year that theuld:

2 Indeed, the so-called "broad procedusardiion” 2 "... confine [themselves] to records comgerary

3 that the experts allegedly enjoyed, accortbrmur 3 with or referring to the period of the Anglopiptian

4 opponents, is nowhere to be found in the aglev 4 Condominium."

5 agreement, and our opponents are unable ibtpoi 5 The reference will be found at page 2efriote on

6 a single provision to that effect. In fabet 6 testimony of field visits reproduced at tabf 6he

7 arguments advanced by the SPLM/A are basedthr 7 arbitrators' folders.

8 speculation or distortion of the existing @daral 8 The experts also violated the principle of

9 rules. 9 transparency when they sought guidelines from
10 It is therefore wrong to allege, as tR&IG/A does, 10 Mr Millington, a national of the United State third
11 that the ABC experts enjoyed unlimited povegrs 11 party, without consulting the parties' repreatives
12 procedural discretion. They did not, for plagties 12 or seeking their views, even though the mhocd
13 had chosen specific procedures. When theresxp 13 agreements made it abundantly clear th#talhBC
14 violated binding rules of procedure, sucthas 14 members should be involved in the processhane
15 parties' right to enjoy equal treatment,ddipipate 15 access to all the information exchanged.
16 in every step of the process and to be hirard 16 The requirement of transparency wasstadarly
17 an adversarial procedure, they manifestigeded their 17 disregarded when the experts proceededue &séinal
18 mandate. 18 decision without trying to reach a consendtlsin the
19 The experts also failed to respect thairement 19 ABC as a whole and never disclosed the ctt#riheir
20 of transparency. In light of the public et 20 decision to the other members of the ABC, wkoe
21 surrounding the dispute and the importandbeof 21 simply put before the fait accompli withoatving the
22 substantive issues, the entire procedunaleveork was 22 chance to express their views.
23 inspired by the notion of a commission coreplasf 23 The fact that the experts also took rnceof the
24 parties' representatives and outside expesder 24 agreed procedural requirements with regatieto
25 to guarantee impartiality and transparency. 25 transparency of the process amounted to ®xdes
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15:51 1 mandate. 15:55 1 Submissions by PROFESSOR PELLET
2 In conclusion, the ABC experts manifesttgeeded 2 PROFESSOR PELLET: Thank you very much, Mr Pregidg
3 their mandate conferred upon them by thegmnivhich 3 Mr President, members of the Tribunal ABE
4 included the obligation to adhere to the afjree 4 experts exceeded their mandate not only bysro
5 procedural provisions. The parties had taient care 5 breaching their Rules of Procedure, but also
6 in agreeing to a specific procedural frameworkhe 6 substantively by basing themselves on groutrish had
7 ABC that comprised four separate instrumelhts a 7 never been agreed, not even envisaged ainamyy the
8 recalled expressly in the Arbitration Agreemen 8 parties, and by reinterpreting their subséhntiandate
9 entrusting the Tribunal -- this Tribunal -thvits 9 in such a way that they omitted to answenthe issue
10 mandate. 10 resulting from the definition of their manela
11 There can be no question that if a bodgsted 11 Article 5.1 of the Abyei Protocol, reiteraiadhe
12 with de facto adjudicative powers such asAB€ does 12 Abyei Annex, in the Terms of Reference antheRules
13 not respect the principles of procedure abbyehe 13 of Procedure, which are all cited in Arti2lef the
14 parties, this represents an excess of maaddtthe 14 Arbitration Agreement.
15 final decision of that body must be subject t 15 Curiously enough, our opponents, whaare
16 annulment. 16 talkative on numerous peripheral pointssadgenly at
17 The procedural violations which occuiirethis 17 a loss for words -- this is something theyehia
18 case clear fall under that category. | loriifly 18 common with James Crawford -- when it cornebé
19 recall them once more. 19 central issues; 10 pages of their rejoindéoto for
20 The fact that the experts held meetinggimera 20 the nine different grounds for a substargxeess of
21 with a number of Ngok Dinka individuals odtsiof the 21 mandate, absence of justification, infraltrawpetita
22 planned schedule and without the partiesiledne and 22 pronouncements, to be compared with the samber of
23 presence amounted to a violation of Artictd 8e 23 pages devoted to the rather futile developmethe
24 Abyei Annex, Article 3.2 of the Terms of Refiece and 24 burden of proof or with the 25 -- yes, Mrdent,
25 Rule 7 of the Rules of Procedure. 25 25 pages -- dedicated to the rather acaddistassion
Page 133 Page 135
1553 1 The fact that the experts contactiéurd party 15:57 1 of the finality principle.
2 representative to provide his understandirtpef 2 This does not make my task easy. If y amswer
3 formula without the parties' knowledge anchwitt them 3 those ten pages, | would miss quite a few napb
4 being afforded an opportunity to comment arntedito 4 issues. If | deal with all the relevant pejnt
5 a violation of Article 4 of the Abyei Annex ticle 3.4 5 including those conveniently forgotten by opponents,
6 of the Terms of Reference and Rule 7 of thedRof 6 | will have to repeat what we have already sai
7 Procedure. 7 reasonable length in our own written pleadings
8 The fact that the experts proceeded teisginal 8 Since | do not see any advantage in tepeti
9 decision without the slightest attempt to heac 9 first | will respectfully refer you, memberkthe
10 a consensus within the ABC as a whole amdunte 10 Tribunal, to our own written pleadings whigl
11 a violation of Rule 14 of the Rules of Praged 11 integrally maintain. The relevant passageear at
12 These are not trivial omissions or meffedts of 12 pages 76-98 of the Government's memoriak$48-68 of
13 form, Mr President; these were key aspectisecoABC 13 our counter-memorial and at pages 56-80 of ou
14 process, and the parties had a legitimateataiion 14 rejoinder. Second, | will only indulge myfsel
15 that the ABC would comply with them, since thalidity 15 reminding you of the main points at stakeéird,
16 of the experts' decision depended on itsaronify with 16 | will reply in some detail to the few argumteestill
17 the mandatory procedural requirements impbgebe 17 advanced by the SPLM/A in its rejoinder.
18 parties as forming part of the Commissiorésdate. 18 I will do this by discussing successivibly
19 Mr President, members of the Tribun#diahk you 19 ultra petita aspect of the ABC experts' regtben the
20 for your kind attention. May | ask you nawctll on 20 failure of the experts to motivate their d&mi in
21 Professor Pellet to continue with the Govemi's 21 accordance with their mandate, which in éact also be
22 presentation on excess of mandate. 22 related to ultra petita; and third, theiuszl to
23 THE CHAIRMAN: | thank you very much and | givewa the 23 decide the petitum or, in other words, their
24 floor to Professor Pellet. 24 infra petita decision.
25 (3.55 pm) 25 First, the ABC experts decided ultratpeti
Page 134 Page 136

36 (Pages 133 to 136)

Trevor McGowan
info@TMGreporting.com



THE GOVERNMENT OF SUDAN / THE SUDAN PEOPLE'S LIBERAON MOVEMENT/ARMY

Day 1 Saturday, 18th April 2009
15:59 1 Mr President, let me begin with the exafsaandate 16:03 1 acknowledgment.
2 resulting in a decision ultra petita indepertlyeof 2 This is, of course, unacceptable. Thibural
3 the question of motivation or non-motivation. 3 must decide on the basis of legal princi@es, its
4 Itis, if | may put it this way, an easyint, 4 mandate does not open the door to such, ramto
5 since our opponents accept that, quoting themorial: 5 quid pro quo.
6 "An excess of mandate under Article 2a) i 6 If the Tribunal finds that the granting or
7 a decision by the ABC experts that was ulétita 7 limitation of grazing rights to the Ngok Dinkato the
8 purporting to decide matters outside the schpiee 8 Messiriya constitutes an excess of powerxaass of
9 disputes submitted by the parties." 9 mandate a fortiori, the obvious consequensddibe
10 They also concede that, quote again fihain 10 that provided for in Article 2(c) of the Attation
11 reply: 11 Agreement. According to that provision:
12 "... an admissible excess of mandatenataincerns 12 "If the Tribunal determines ... that &BC experts
13 traditional grazing rights in the goz." 13 exceeded their mandate, it shall make a deida to
14 The SPLM/A does not come back to thitsin 14 that effect, and shall proceed to define the
15 rejoinder, and simply refers the reader tiadts 15 boundaries ..."
16 reply. As for us, our answer is given atgsag9-74 of 16 There is no distinction in the mandatthaf
17 our rejoinder, which follow and complete pad8-50 of 17 Tribunal thus defined between different catg of
18 our counter-memorial. 18 excesses of mandate. If the Tribunal detezsiihat
19 Our opponents make three main pointsst, Fhe 19 an excess of mandate was committed by theresphen
20 ABC experts did not confer rights on the Ngakka 20 it can and must proceed to the second phase.
21 outside the Abyei Area, nor did they limi¢ th 21 There can be no doubt that by pronourttiamselves
22 Messiriya's traditional rights; they onlyrdiad 22 on the grazing rights of the Ngok Dinka ahthe
23 existing rights. Second -- still the SPLMypeaking -- 23 Messiriya the ABC experts did exceed theindade,
24 in any case such findings are included irrtbielental 24 which is, if | dare recall the formula agdio, define
25 jurisdiction vested in the ABC. And thirtigt is 25 (i.e. delimit) and demarcate the area ofhthe Ngok
Page 137 Page 139
16:01 1 a secondary issue that must be interpietsath a way | 16:05 1 Dinka chiefdoms transferred to Kordofad 995"; to
2 that the decision is consistent with the mendad 2 define and demarcate an area, not to decideaaimg
3 anyway could not affect the remainder of &yort. 3 rights.
4 I will tackle this last point first. Indd, the 4 The SPLM/A tries hard to make you, memléthe
5 issue of the grazing rights is not at the cbrhe 5 Tribunal, think that the experts have not eaefd any
6 present dispute. It is not, however, asatiand 6 right to the Ngok Dinka nor limited those loét
7 minor as the SPLM/A tries to present it, ifyopecause 7 Messiriya. Well, let me just read the relevzart of
8 it shows how cavalier the experts' approacheif 8 the report, and | insist not on the introdociuart,
9 mandate was. 9 the so-called "propositions”, where the expytto
10 Moreover, the analysis made by the esmrthe 10 explain their findings, but on the dispositiie final
11 so-called "secondary rights" of the Ngok Birgves the 11 and binding decision, paragraph 5 of whiciuse
12 key of their final decision. In other wortisg 12 "The Ngok and Messiriya shall retainithei
13 experts' findings concerning the rights irgiion not 13 established secondary rights to the usendfriarth
14 only is an excess of mandate per se buitalso 14 and south of this boundary."
15 decisively contributes to the manifestly natde 15 This Mr President, clearly is a decisiaut, it is
16 reasoning underlying the other aspects oéxperts’ 16 manifestly a decision which falls outside tiendate of
17 decision. 17 the ABC, which is ... et cetera. Therefdgreannot
18 Moreover, Mr President, | suspect thathidden 18 be denied that the experts decided ultréapethich
19 concession that the SPLM/A makes -- yesexiperts 19 obviously constitutes an excess of mandate.
20 acted in excess of their mandate in thise@dput it 20 Only two things deserve to be added, aneraxactly
21 does not really matter -- aims at inciting yo accept 21 recalled. First, by no means such a dectsaorbe
22 a kind of quid pro quo according to which the 22 seen as the exercise of an incidental jatisdi; and
23 recognition of an excess of mandate on thiist pvould 23 second, it contradicts the agreement betireeparties
24 constitute a sufficient satisfaction for Gé@vernment, 24 in this respect.
25 without any other consequence deriving frois t 25 As for the incidental jurisdiction, azepted by
Page 138 Page 140
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16:07 1 the SPLM/A itself, | quote from their repl 16:11 1 both possessed 'shared secondary righit& goz) did
2 paragraph 651.: 2 not purport to define the full extent of thésbériya's
3 "The purpose of incidental or ancillaryyaos is to 3 rights of usage in other areas. As discuabetle, the
4 provide for the full and orderly settlementtod 4 ABC experts' sentence was merely the basihiéor
5 disputes submitted by the parties." 5 boundary which was drawn bisecting the gdzatTs
6 As is obvious from a mere reading of tfendate, 6 made crystal clear by the extensive and veggific
7 the question of the secondary rights was utainitted 7 discussions in the ABC Report of the fact that
8 by the parties to the ABC. 8 Misseriya enjoyed substantial rights of usagbe
9 Even more, it was decided and agreedépdities 9 south of the goz ..."
10 themselves in Article 1.1.3 of the Abyei Bomtl, which 10 However, it must be noted that the ongydal
11 is in tab 3 of the common bundle, which pilesithat: 11 implication of a shared rights area is thaside this
12 "The Misseriya and other nomadic peorgésin 12 area rights are not shared. And I still gdaim the
13 their traditional rights to graze cattle amolve across 13 SPLM/A reply that the statements made byeiperts:
14 the territory of Abyei." 14 "... made very clear that the ABC Expbked
15 At first reading it could be thought th#ter all 15 concluded that the Misseriya had historicedgrcised
16 the experts had only confirmed what had diréeeen 16 secondary rights of usage well south of the g
17 decided by the parties, which would be oelyizl sin. 17 (extending to locations south of Abyei Town).
18 It could be argued whether venial sin maystituie 18 These are long quotes, Mr PresidentiHayt
19 an excess of mandate. But the questionrluesise 19 deserve to be made because, beyond the iméesl|
20 in our context since the experts went mugioie 20 issue of the manifest excess of mandateitgestby
21 a minor violation: they in fact decided diétly, or 21 these ultra petita findings, these quotesvsimmething
22 at least clearly beyond what the partiesduaded, as 22 extremely important.
23 is apparent if you compare both texts. 23 While apparently the experts limit thes®ary
24 While the Abyei Protocol recognised rigtut the 24 right of the Messiriya to the shared area SRLM/A
25 Messiriya and other nomadic people on thiédgyr of 25 acknowledges that those rights extended sitte
Page 141 Page 143
16:09 1 Abyei, the experts for their part recogréiecondary 16:14 1 10 degrees 10 minutes -- entirely arlyitratine
2 rights to the Ngok Dinka outside -- north ftfmat 2 chosen without any justification by the expert
3 territory. Whether it is an attribution ofhits or 3 This puts into full light the arbitrarirgesot only
4 a confirmation, this clearly falls outsideithe 4 of this line, but of all the experts' reasgniWhile
5 mandate, and it changes the careful balancedat 5 wrongly they have fixed the 10 degrees 35 temline
6 in the Abyei Protocol. 6 at the extreme northern limit of the secondayiyts
7 Another and last remark is in order, Medfdent; 7 they had recognised as belonging to the Ngitk,the
8 it concerns the Messiriya. According to tiRLBI/A, the 8 sole justification that it represented "thetinernmost
9 sentence in the experts' decision, and | fread their 9 limit that the SPLM/A was willing to put forna!, why,
10 reply: 10 Mr President, why have the experts not usedame
11 "... in no way limits the Misseriya'shtg to 'the 11 criterion for fixing the southern line fronhieh the
12 southern part of the "shared area", i.e.atha 12 middle line solution would have been drawaf is at
13 between 10 degrees 10 minutes north anddreete 13 the extreme south of the grazing rights ef th
14 35 minutes north'. To the contrary, it conf that 14 Messiriya?
15 the Misseriya retain their rights 'southloét 15 Indeed, this is a striking confirmatidrtie
16 boundary’ (i.e., the northern boundary ofAbgei 16 experts' state of mind. The northern lins diawn
17 Area)." 17 according to the Ngok Dinka's claimed secondghts;
18 I note in passing that this is in no whsar from 18 the southern line on the basis of the Ngaik®s still
19 the ABC's report, and it begs the question iivhad to 19 alleged dominant rights. But what aboutessiriya's
20 establish an area of shared rights or whexiperts 20 rights, which could in any case only havenbee
21 thought it necessary to confer or confirnmtsgo 21 secondary, according to the experts' claasidin,
22 grazing. 22 since being nomads they do not establish goeent
23 | read again from the SPLM/A reply, teatence in 23 structures, the only apparent source of damirights
24 question: 24 for the experts? In any case again, whytaicexperts
25 "... (stating that the Misseriya and gk Dinka 25 not adopt a consistent line of reasoning?
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16:16 1 This brings us to other aspects otttuess of 16:20 1 characterise as "frivolous” all the reasginen by the
2 mandate. However, before | turn to thens firobably 2 Government: frivolous our complaints that oms
3 appropriate to summarise the ultra petitatpoin 3 fundamental points the experts have simplgrgivo
4 The ABC's mandate was strictly limiteditawing 4 justification; frivolous too our complaintsation
5 the line constituting the border of the arttine nine 5 other points the experts decided ex aequoret,b
6 Ngok Dinka chiefdoms transferred to Kordofiarl 905. 6 including the Government's suggestion thacatity
7 Neither the Commission nor the experts wekedto 7 the experts purported to allocate oil resauice
8 make any pronouncement regarding grazinghar ot 8 favour of the SPLM/A; and frivolous as wellrou
9 secondary rights of the Ngok Dinka or the Mass or 9 complaints that the experts relied on unsigetiegal
10 of any other tribes in the region. By indhgpl 10 principles.
11 a paragraph on this matter in their decigierexperts 11 Well, I'm not sure in which camp the dtity lies,
12 clearly exceeded their mandate; all the reorthat 12 Mr President. | will take these three pointiirn,
13 they contradict in part the agreement reablyettie 13 but my first point is rather long; it is dretfailure
14 parties in the Abyei Protocol on this matter. 14 to motivate. Maybe this is a good time fareak. It
15 Last but not least, the experts' posibioithis 15 is up to you.
16 point puts into crude light the arbitraryibasf their 16 THE CHAIRMAN: I follow your suggestion, and thearing
17 decision on the border itself. 17 is suspended.
18 This brings me, Mr President, to anotmet crucial 18 (4.21 pm)
19 aspect of the excess of mandate which \stidke 19 (A short break)
20 experts' report: the failure to motivate;simce 20 (5.00 pm)
21 there is a semblance of justification on sesgects, 21 PROFESSOR PELLET: Thank you very much.
22 the total discrepancy between the reasoms diy the 22 Mr President, members of the Tribunafrived at
23 experts on the one hand, and the mandatstryations 23 the second part of my second speech, wheiteshow
24 agreed by the parties. 24 that the ABC experts failed to motivate thigcision
25 As | have shown in my speech this moryiirig 25 in accordance with their mandate, and mageigely my
Page 145 Page 147
16:18 1 absurd to allege that an adjudicativesiatidoes not 17:01 1 first point on that is the real failurentotivate.
2 have to be reasoned, as the SPLM/A insisteiois. 2 On this central issue the SPLM/A limitseif to
3 Such a decision has to be motivated. Thisi&sin 3 referring to its reply. As | said earlieretimore
4 general, but even more so when it concerns the 4 delicate a point is, the more silent the otfide
5 delimitation of a border. 5 becomes. Since we are here at the very bigne
6 Moreover, the reasons given in suppotihefaward 6 present dispute, | will not imitate them; alilgh the
7 must relate to the sources decided by théepast 7 arbitrators might be interested to note thagiweady
8 least when the parties make such a determimas is 8 dealt with this crucial issue at pages 854880
9 the case here, since paragraph or ArticletdeoAbyei 9 memorial, 51-55 of our counter-memorial, afebd of
10 Annex provides: 10 our rejoinder. But this deserves at least@nder
11 "In determining their findings, the exsdn the 11 together with some additional thoughts.
12 Commission shall ['shall'] consult the Bhterchives 12 I now leave aside the rather eccentga ithat in
13 and other relevant sources on Sudan whetteeemay be 13 the modern world an adjudication of terriésror the
14 available, with a view to arriving at a demisthat 14 drawing of a border line could remain unmatid or
15 shall ['shall' again] be based on scientifialysis 15 unreasoned, although it must be noted timigithe
16 and research.” 16 SPLM/A’'s main argument on this matter, antheysame
17 "Shall consult", "shall be based". These 17 token an admission that the experts' repastvot
18 expressions leave no room for doubt as tondmedatory 18 motivated.
19 nature of these prescriptions, which areiooefl in 19 | wish to be clear, Mr President. Ofrseywhen
20 paragraph 3.4 of the Terms of Reference. 20 | say that the experts' report was not mtgtld do
21 Unfortunately, Mr President, the ABC expelid not 21 not mean that it does not contain any reagdier
22 comply with these instructions which are péthe ABC 22 all, it counts not less than 256 pages waiehalleged
23 mandate, and this not benign neglect is temait 23 to explain the five paragraphs included @ th
24 serious and legitimate concern; even thowgh,its 24 supposedly final and binding decision. Whaean is
25 usual sense of nuance, the SPLM/A has chiosen 25 that in spite of this apparently lengthy ificsdtion,
Page 146 Page 148

39 (Pages 145 to 148)

Trevor McGowan
info@TMGreporting.com




THE GOVERNMENT OF SUDAN / THE SUDAN PEOPLE'S LIBERAON MOVEMENT/ARMY

Day 1 Saturday, 18th April 2009
17.03 1 some of the main points in the decisionaia 17:.07 1 since it will be one of the two lines fravhich the
2 completely and manifestly lacking in motivatio 2 experts will draw the final goz dividing lir@nce
3 This also means that the question hemetithe 3 they write:
4 fact that the Government of Sudan disapprof/ése 4 "The area between latitudes 10 degreasiiites
5 report or disagrees with the reasoning optiréies; 5 north and 10 degrees 35 minutes north therefor
6 the issue here is that there is nothing tagiese 6 represents the area of secondary rights sbategen
7 with. There is no reason, no argument, no 7 the Ngok and Misseriya."
8 justification; just a pure affirmation. Orpne 8 I will come back to this "therefore" irieav
9 exactly, pure affirmations, in the plural,cgrat 9 moments, but the fact is that, first, nowherthe
10 least three absolutely crucial decisiondefexperts 10 report is there the least explanation of thieyexperts
11 come out of the blue, without the slightesbb 11 fixed the limit of the Ngok Dinka dominanghis at
12 reasoning. 12 this place.
13 The first entirely unmotivated allegatimnthe 13 Second, reading the report does not ebafirm
14 experts is the first paragraph of their denis 14 the explanation offered by the SPLM/A irréply,
15 "The Ngok have a legitimate dominantroléb the 15 since of course the fact that the experts tibat the
16 territory from the Kordofan-Bahr el-Ghazalbdary 16 goz belt is roughly contained within thegdts" is
17 north to latitude 10 degrees 10 minutes north 17 an ex post description, but by no meanst#igagion.
18 stretching from the boundary with Darfurite boundary 18 Three, in spite of this, the 10 degréemihutes
19 with Upper Nile, as they were in 1956 ..." 19 north parallel is one of the crucial elemémthe
20 Leaving aside the reference to 1956 whieonly 20 whole artificial scaffolding built by the esqts. If
21 critical date stemming from the formula i©39nothing 21 it is not valid, their whole decision crurmbleAbsent
22 in the report, nor indeed outside the reptrsplutely 22 any proof, any explanation, any reasoninzarinot be
23 nothing can explain the acceptance of thieidfe 23 valid, and this finding made without any stifec
24 10 degrees 10 minutes north. 24 analysis of the available documentation Glear
25 The SPLM/A tries to find an explanatidrhey 25 constitutes an excess of the experts' mandate
Page 149 Page 151
17:05 1 introduce in the reply the: 17:09 1 The same holds true mutatis mutarafiserning the
2 "... inescapable fact that the ABC repagressly 2 10 degrees 35 minutes north line which comedp to
3 equates latitude 10 degrees 10 minutes watlsabithern 3 nothing but to the extreme claim to the noftthe
4 border of what it described as the goz." 4 SPLM/A, with the only limited qualification & at
5 This strong assertion calls for at least t 5 page 44 of their report the experts statetttigt
6 remarks. First, the SPLM/A gives absolutaly n 6 line coincides more or less, but not exaetith Dinka
7 reference to support this strong affirmati@econd, 7 names on certain maps.
8 this is not at all what is said in the report. 8 The result is that in fact neither of tie lines
9 The only mention to latitude 10 degreesnifutes 9 from which the alleged border is manufactdieds any
10 north in the report -- which is reproducetbat? of 10 reasoned explanation in the report, nor aeysvklse,
11 the common bundle -- can be found in projuwsi, 11 as my learned colleagues and friends RodroadyBand
12 where it is said: 12 James Crawford will explain on Monday.
13 "The experts, having examined the evidgmesented 13 The third major aspect of the case dedigethe
14 in the preceding propositions, are confidieat the 14 ABC experts without the slightest basis of kind of
15 area south of latitude 10 degrees 10 mimdgh 15 reasoning relating to a scientific analy$ithe
16 contains the territory in which the Ngok haeeninant 16 available archives is the incredible non gagin
17 rights, based on permanent settlements addikse." 17 their defence -- or absence of defence niighmore
18 But this is clearly not a justificaticadl the 18 accurate -- of the rejection of the Bahr eltAas the
19 less so that nowhere -- nowhere -- in thequliag 19 southern limit of the province of Kordofarfdre the
20 propositions is 10 degrees 10 minutes naeh e 20 1905 transfer.
21 mentioned. 21 The issue is explained, | think, withajrelarity
22 Then there will be two or three mentiaftsrwards 22 at pages 86 and 87 of the Government's mamanivill
23 of this latitude in the report, but not dttal 23 try to be as clear as the memorial was anpbint,
24 justify the latitude; rather, exclusivelyinder 24 which our opponents, who carefully do not edrack to
25 consequences from it, and fundamental coeseqs, 25 it in their rejoinder, have done their bestiake as
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17112 1 obscure and incomprehensible as possiltkeir reply. 17:116 1 50 kilometres further north".
2 Mr President, like most tragedies theysi®in 2 Here again our opponents give absolutely n
3 five acts. 3 explanation; and they could not, of courshe &xperts
4 Act I: the point of departure of the dission must 4 offer none -- absolutely none -- for this pure
5 be -- as acknowledged by the SPLM/A itsethat in 5 conjuring. And yet their mandate was to definie
6 a first stage the experts find that: 6 delimit -- and demarcate the area of the Nigek Dinka
7 "... the evidence presented supporting the 7 chiefdoms transferred to Kordofan in 1905; #isl in
8 Government's interpretation of the 1905 booniga 8 basing themselves on a scientific analyste®f
9 strong."” 9 available documentation.
10 That's a quote from the experts' repage 36. 10 In finding that the southern border ofdafan in
11 That claim is -- and | quote again from thpests' 11 1905 followed the Ragaba ez Zarga they weoagv But
12 report itself: 12 we agree this is not an excess of mandae; ju
13 "... that the southern boundary of Koatigbrovince 13 an incredible mistake for supposedly knowézdide
14 at the inception of the Anglo-Egyptian Cond@om was 14 experts. But by jumping from this erronecosclusion
15 the Bahr el Arab river, and that all peopiaag 15 within their mandate to a parallel withouieahg any
16 north of that boundary before 1905 were diyea 16 kind of explanation, the experts purely anps/
17 Kordofan." 17 exceeded their mandate. And this is relateideir
18 Act I, a minor episode for my storyguote the 18 fundamentally wrong interpretation of themmdate,
19 experts again: 19 which will be my last point in a few moments.
20 "... there was considerable geograplimalusion 20 Before that, Mr President, | must turotioer
21 about the Bahr el Arab and Bahr el Ghazabrexfor 21 aspects of the motivation or lack of motiwatof the
22 the first two decades of Condominium rule." 22 experts' report, and in particular to the faat they
23 Therefore Act Il 23 have based part of their decision on vagys le
24 "... the full context ... reveals that th 24 considerations which not only are unspeciféedwve
25 Ragaba ez Zarga/Ngol, rather than the Rivierwhich 25 explained in our memorial, but also whictdfito basis
Page 153 Page 155
17:14 1 is now known as Bahr el Arab, was treatethe 17:18 1 whatsoever in their mandate. In effecsd doing
2 province boundary, and that the Ngok peoplewe 2 they do not define an already-existing areattiey
3 regarded as part of Bahr el Ghazal provinditheir 3 were supposed to determine on the basis@éatsic
4 transfer in 1905." 4 analysis; they allocate territories, an opendgior
5 Still from the experts' report. 5 which they had no mandate and no jurisdicifdmay
6 We do not accept this, Mr President. tBigtis 6 use this maybe too legalistic wording.
7 not my own province; it will fall on Rodman By to 7 It might be useful to recall that the $iolo
8 show this. We agree that the Tribunal issnGburt of 8 adopted -- it may be more accurate to sayetited" --
9 Appeal, and cannot control the veracity df finding 9 by the ABC experts mainly lies on a distincti®tween
10 unless it accepts that the experts have dedebeir 10 dominant rights on the one hand, and secgmiddts on
11 mandate. The fact is that, based on aneglleg 11 the other hand. | can live with this distioc as
12 geographical confusion, the experts now sutiat the 12 long as it is used for factual descriptiorppses.
13 southern limit of Kordofan in 1905 was the 13 It is certainly true that among nomadic o
14 Ragaba ez Zarga. 14 semi-nomadic societies there exist, besidessical
15 Now Act V: the decision of the experi$iey say: 15 proprietary rights, traditional customaryhtigwhich
16 "... it is reasonable and equitable tidéi the 16 could be called "secondary rights". But thisot the
17 Goz between them ['them' being the Ngok Daméthe 17 issue, except for one point: purely nomaeiggbes who
18 Misseriya] and locate the northern boundary i 18 never settle for a long period in the saraeglwill
19 a straight line at approximately latituded&@rees 19 then never have any dominant rights likeMlessiriya.
20 22 minutes 30 seconds north." 20 The fact is that the Anglo-Egyptians iiid
21 This is the first sentence of the finad dinding 21 administer the Condominium on this basis;taatithe
22 decision of the experts. But here is thesimis 22 transfer operated in 1905, which the expeer®
23 Act IV, and here is the excess of mandatet. IVAcould 23 entrusted with the task to determine, batsiamselves
24 be entitled "The Experts' Magic", or "How theer 24 on a scientific analysis of the availabléhares, the
25 Ragaba ez Zarga turns to be a parallel sduat 25 fact is that that transfer was not operatethe basis
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17120 1 of these secondary rights as opposedmindot rights; 17:25 1 "legal principle" was that it helped imstructing
2 the transfer was operated on a territoriakbas 2 an ex aequo et bono reasoning into | wouldasapre
3 And this is confirmed by the analysis it 3 presentable "legal-like" argument; even thouglust
4 experts themselves made in part of their mitipa 7 4 repeat that they were no more entitled tacatie
5 that you will find under tab 2 of the commamdle at 5 territories under the guise of law than t@tese to
6 pages 35-38. Before this analysis takes plaghich 6 equity to that effect. Be that as it may, whee
7 is a debatable analysis, but it is a kindnaflysis 7 reads the final and binding decision madenby t
8 which takes place before the unfortunate dbss 8 experts, it clearly appears that in their raiaduity
9 follow-up in the reasoning reflected in thessitg 9 prevails over law.
10 Act IV, right or wrong -- globally wrong indd, we 10 This is quite apparent from the conclusib
11 think -- there was analysis. 11 appendix 2 of the report, which | read.s page 26:
12 This analysis shows that the adminisinatif the 12 "The implication of all of the above &t the
13 Condominium was, if | may say so, territasdl, based 13 principles of equity, substantive justice &ithess
14 on territorial units, not on tribal divisigre even 14 shall guide the drawing of the line(s) witttie
15 less on tribal rights, whether dominant @osdary. 15 territory of shared secondary rights thatsses the
16 Professor Crawford has already discussegbdiiig in 16 land of the nine Ngok Dinka chiefdoms andNtigseriya,
17 his pleading on the meaning of the formuig tiorning. 17 being the approximate Abyei boundaries."
18 Therefore, it is apparent that the tranaf 18 And this is fully confirmed in paragraplof the
19 territory of 1905, once again the one wheselt was 19 final and binding decision of the reportlitsghich
20 to be defined by the experts, the transféeroitory 20 reads as follows -- and | quote:
21 of 1905 could not have been done on the bésis 21 "The two parties lay equal claim to thared areas
22 a sharing of secondary rights. And thedefitely 22 and accordingly it is reasonable and equtabtivide
23 not the slightest basis for the position thaguote 23 the Goz between them and locate the norti@rndary in
24 the experts' report: 24 a straight line at approximately latitudede@rees
25 "Based on the legal principle of the tahle 25 22 minutes 30 seconds north."
Page 157 Page 159
17:22 1 division of shared secondary rights, tloeee the 17:27 1 Just a reminder: as | have discuss®e sninutes
2 northern boundary should fall within the zdeéween 2 ago, in the immediately preceding paragraptettperts
3 latitudes 10 degrees 10 minutes north ancefeds 3 had decided -- once again purely out of the,bl
4 35 minutes north." 4 without any explanation, let alone any kind of
5 The issue is not so much that the priecipplied 5 scientific analysis -- they had decided juefobe that
6 by the expert is indeterminate -- although # than 6 the limits of the secondary rights of the Mgz on
7 the fact that this inter-tribe principle, tieixisted 7 the one hand, and of the Ngok Dinka on therdtand,
8 at all, could not have been in the minds efBitish 8 were the parallels 10 degrees 10 minutes aodh
9 administrators when they decided and opetatd905 9 10 degrees 35 minutes north respectivelys iBhi
10 transfer. And yet the transfer was made. 10 an excess of mandate. But this is not myt@oiymore,
11 And it was not for the experts to makdeithovo. 11 just a reminder.
12 Their only mandate was to determine the reguhe 12 The point now is that, arriving at thiage, the
13 transfer made in 1905. And indeed they disgof 13 experts were confronted with two lines. Amdrder to
14 an ample documentation which could have beed to 14 select the final one they committed anotikeess of
15 define -- to define, not to decide anew define 15 mandate by basing themselves on what thelyasabeing
16 what was, and not what should have beerardeeof the 16 reasonable and equitable, which is very petgihe
17 nine Ngok Dinka chiefdoms transferred -- thatvhich 17 definition of an ex aequo et bono decision.
18 had been transferred, and not to be traesferito 18 The repeated answer of the SPLM/A ist,fthat --
19 Kordofan in 1905 -- and not in 2005 on theidaf 19 and | quote:
20 a pseudo-legal rule relating to the allocatib 20 "There is nothing in the parties' agresser in
21 territories. 21 general principles of law that forbids
22 By doing this the experts again have edee their 22 an ex aequo et bono decision".
23 mandate. 23 Mr President, | have promised not topejeratives
24 Mr President, it is likely that one oéth 24 to characterise our opponents' arguments,daunot
25 advantages the experts found in invokinggbisalled 25 help it. Itis simply absurd.
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17:29 1 As | have said in my previous speéadchrhorning, 1733 1 the position of the oailfields was "unknoinr2005 as
2 it is true that the parties did not expresgjyee to 2 they are today". This last assertion is alsiyp
3 forbid the ABC to recourse to equity. Buérd this 3 wrong, as those fields are already active.
4 is much more relevant -- it is also true thate is 4 The situation has been described by Dnsluh the
5 nothing either authorising the Commissiorheréxperts 5 British expert in the ABC, in these apparegtyuine
6 to do so. And in our modern world, as amplgven in 6 words:
7 the memorial of the Government, and again at 7 "If the boundary is defined one way, itpquite
8 pages 61-63, and again in our rejoinder 8®&3- 8 a lot of ail in the Abyei Area, and therefonere of
9 without real contradiction from our opponeitts 9 that oil revenue had to be shared. If wedwepted
10 well established that an adjudicative body aaly 10 the Government's claim that the boundarythasiver,
11 decide ex aequo et bono when it is expressglyorised 11 there would have been no oil revenue to shEine
12 to do so by the parties. And this is palidy 12 other thing is that if the boundary definesdain
13 cogent when a sovereign state is concerned. 13 area, and that area contains oil and actiwestls,
14 Moreover, in the present case the pagtipsessly 14 if the people of Abyei vote in a referendunjoin the
15 instructed the ABC experts about the soundesh they 15 south, and the south votes to become indepégritien
16 mandatorily had to rely on: 16 that oil becomes southern oil, and is notheon oil."
17 "... the British archives and other ral@vsources 17 This shows at least something: the expegte
18 on Sudan, wherever they may be availablé, avitiew to 18 perfectly aware of what they were doing is tét's
19 arriving at a decision that shall be basg]l be 19 say quite important respect.
20 based’] on scientific analysis and research.” 20 And a glance at the map showing the AB@hidary
21 This leaves no room to apply equity. 21 line drawn by the experts on a map of Sudain's
22 May | add, Mr President, that once again 22 resources confirms that they have not been
23 opponents try in vain to turn this argumenmtaerning 23 "insensitive", to put it politely, to thispet.
24 the application of the ex aequo et bono fplaénto 24 Moreover, it is ironical to note that in thedport
25 a simple "disagreement" by the Governmerit thi¢ way 25 the experts have criticised the relevan@estfaight
Page 161 Page 163
17231 1 in which the ABC interpreted their manddtedeed we | 17:35 1 boundary line, and insisted that:
2 disagree, but it is much more than that: achtef 2 "... lines drawn between rivers, mountaind
3 basing themselves on the grounds agreed Ipatiies, 3 longitudes, as well as roads, settlementkstygaEs
4 the experts chose to decide on another lzasisto 4 and trees, hardly ever demarcate actual boesda
5 invoke their view of reasonableness and fasrie lieu 5 terms of land use, rights and population dyosuon the
6 of historical research and analysis. 6 ground.”
7 And | must say that, whatever one carktbin 7 Yet not only is the ABC northern boundargerfect
8 British -- or French, for that matter -- cdkation, 8 straight line, but it also makes, without true
9 the least one must admit is that the colomigght 9 justification, a perfect 90-degree southern which
10 have based himself on a variety of factarsihmat 10 very conveniently locates all the major eltfs in the
11 equity and fairness were probably not ortidgpeof his 11 Abyei Area.
12 list, including when territorial division was stake. 12 May | suggest, Mr President, membersef t
13 Moreover, again, by deciding ex aequmeb, 13 Tribunal, that this is a strange coincidenbé&h
14 instead of basing themselves on their arsabfysil 14 raises significant doubts about the very taathe
15 research of the available archives, the éxpfar 15 experts had of their mandate and of equityaadate
16 from defining the pre-existing limits of theea of the 16 which certainly did not include handing otre oil
17 nine Ngok Dinka chiefdoms transferred to Kdad in 17 resources of Sudan to any of the partiesyen
18 1905, have allocated territories to the partin the 18 sharing them or taking them into consideratimdeed,
19 basis of what they deemed to be reasonatlle an 19 this could not have been in the minds of the
20 equitable. This is clearly ultra petitastbiearly 20 decision-makers in 1905.
21 exceeds their mandate. 21 And this, Mr President, takes us baclreigethe
22 There is something else, Mr Presidenttraoy to 22 very interpretation of their mandate by ti&CPexperts,
23 what the SPLM/A tries to demonstrate, thation of 23 and this is the last part of my presentatibine ABC
24 the oilfields has undoubtedly weighed onetkgerts' 24 experts decided infra petita.
25 decision. The SPLM/A may insist in its repter that 25 Up to now | have shown that the expeatseh
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17:37 1 abusively left their mandate aside andlgeti 17:42 1 that time -- your Tribunal's award by @@vernment of
2 themselves in answering questions which wet@art of 2 Sudan.
3 their mandate, or which, being included irirthe 3 If I understand well their reasoning, mgased at
4 mandate, they have answered on the basis of 4 page 66 of their rejoinder, it consists inisgy
5 impressionistic, pseudo-legal or equitablesul 5 first, the Government criticises the ABC expéor
6 tailored to the circumstances. 6 having misinterpreted the definition of they&bArea;
7 All this results in several excesses ohdade by 7 second, it, the Government, designates this
8 addition, if | may say so, because they halded 8 misinterpretation as an excess of mandartet, ince
9 either new questions or new grounds to angveer 9 the Tribunal, your Tribunal, is entrusted wvitie same
10 questions, and grounds which were not péttesf 10 mandate as the ABC, the Government will irvak excess
11 mandate. But they have also reached theidata by 11 of mandate again if it disagrees with thereiaward.
12 subtraction; or, to put it more legally, Bcitling 12 Mr President, | hate accusing my adversaf bad
13 infra petita. 13 faith, but | must admit that in the presexgtec
14 Faithful to their usual tactic, our oppots 14 | cannot help at least having a doubt. lddee are
15 display most of their efforts trying to shtvat what 15 convinced that the experts erred in theiinden of
16 is really at stake here is not an excessaoidate but 16 the Abyei Area. But this is not -- | repehls is
17 an essential error. As we have explaineskwpral 17 not -- the issue at this stage, as we havayalmade
18 occasions, although an excess of mandagegtady 18 clear.
19 wider than the more restrictive and techmicdion of 19 What is at stake is not the definitionthef Abyei
20 "excess of power", we entirely agree thatlevh 20 Area given by the experts, but the definitbthe
21 an essential error of law or of fact of doiteal 21 mandate of the ABC, which was to define tleaan
22 tribunal is a ground for nullity of the awatiis 22 question not on the basis of the sole areapied by
23 Tribunal has probably no jurisdiction to théfect. 23 the nine Ngok Dinka chiefdoms in 1905, butdference
24 | put it with a question mark since itttbbe said 24 to the area transferred to Kordofan at thte.d
25 to have jurisdiction on the basis of thedeaital 25 As for this Tribunal, we have no doulatt i will
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17:39 1 jurisdiction doctrine advocated severaks by our 17:44 1 comply with its mandate and will answemptetely the
2 opponents. 2 question put before it by Article 2 of the Aration
3 It could also be the case that an es$enta 3 Agreement.
4 amounts to an excess of mandate. But thé isainoot. 4 In spite of his quite unusual self-protiad loss
5 At the present stage of the pleadings we tlalfege 5 of words, Professor Crawford has this mormitagjuently
6 that the Tribunal has made an error in imptaing its 6 detailed, word by word, the formula which de8 the
7 mandate. What we say for the moment is thsts not 7 substantive mandate of the Tribunal as well as
8 implemented its mandate since it has not aresitbe 8 defined the mandate of the ABC.
9 only question which was -- it's not the Tribls) it 9 It belonged to the Commission and its esge
10 is the experts' body -- since it has not ansd/the 10 define an area, that is a territory with dei limits,
11 only question which was asked to them, whiahk -- do 11 where the nine Ngok Dinka tribes -- whichaeptly
12 | dare to repeat it again? Yes, | do, singmt it 12 were ten at the relevant time -- were esthed;
13 is -- which was only, "to define (i.e. delijrthe 13 a territory which was transferred to Kordofiai905.
14 boundaries of the area of the nine Ngok Datkafdoms 14 Yet it happens that the experts havi,raay,
15 transferred to Kordofan in 1905". 15 swallowed half of the mandate thus wordedchthey
16 In other words, the experts have madesaantial 16 have changed into the following formula: &ide and
17 error of interpretation, but this error -e tnly one 17 demarcate the nine Ngok Dinka chiefdoms 1905.
18 | am dealing with for the moment -- bearsruie 18 And even more, there can be at least dobatghe
19 mandate itself, not on its implementatiort,orothe 19 experts have paid attention to the datelglear
20 answer to the question. These errors do lexighey 20 indicated as critical in the formula: 1905.
21 will be dealt with at the appropriate momeinat is 21 With your permission, Mr President, |Jaifiefly
22 during the delimitation part of these heasing 22 come back to two different aspects of thiy ebvious
23 Our opponents seem eager not to unddritan 23 and particularly worrying excess of mandatéhie ABC
24 point and obstinately try to wave the red fi& 24 experts: first, their genuinely admitted szfiuto
25 non-compliance with this Tribunal's -- thigblinal 25 answer the agreed question, including thaiked
Page 166 Page 168
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17:46 1 indifference towards the agreed criticaedand 17:50 1 fanciful question. Irrelevant answer ndraelevant
2 second, their answer to the question thefjcaatly 2 guestion.
3 substituted to that asked in their mandate. 3 It goes without saying that, having chahte
4 Let me put the issue straightforwardly, 4 guestion asked to the ABC, the experts counlg answer
5 Mr President. The experts did not like thesgion 5 besides or outside the question which conetttheir
6 before them, and since they didn't like itrflesisons 6 mandate, and this is of course what happened.
7 which might have a connection with what | daedore, 7 Instead of answering the mandate quedtianjs
8 when | dealt with the ex aequo et bono pamyf 8 instead of indicating the limit of the aredlut nine
9 speech, they have substituted another questibe 9 Ngok Dinka chiefdoms transferred to Kordofari 905,
10 one specified in their mandate which theyntbmore 10 the experts embarked on a long demonstratisad on
11 appropriate. 11 the distinction | have already mentioned leeiwv
12 How do | know that the experts did nke lihe 12 dominant and secondary rights from whiclppesars,
13 mandatory question as agreed by the parties i 13 among other things of even more limited ig&rin
14 Article 5.1 of the Abyei Protocol and reitexhin 14 order to answer the mandatory question.
15 Article 1 of the Abyei Annex and reiterated i 15 It is said in the preface of the repbatt
16 paragraphs 1.1 and 1.2 of the Terms of Referand 16 "No map exists showing the area inhalbiiethe
17 again in the Rules of Procedure at 1.1 a2@ Quite 17 Ngok Dinka in 1905."
18 simply because the experts themselves saihdo 18 My remark: had such a map existed, itldiauany
19 | quote from page 22 of appendix 2: 19 case have been of very limited interest terdane
20 "The narratives contained in the annejaorts of 20 whether this whole area or only part of iswa
21 Kordofan and Bahr el Ghazal provinces immntedtlidoefore 21 transferred to Kordofan in 1905.
22 and after 1905 refer to 'lines' drawn betwaesnrs, 22 Therefore, it is said in that same prefé#avas
23 mountains and longitudes as well as roattesents, 23 necessary for the experts to avail themseives
24 soil types and trees. But these hardly desrarcate 24 relevant historical material to determineesurately
25 actual boundaries in terms of land use rights 25 as possible the area of the nine Ngok Dihikefdoms as
Page 169 Page 171
1748 1 population dynamics on the ground.” 1752 1 it was in 1905. But again, this is net pfoint. The
2 This is quite an extraordinary declaratigtin 2 point is: were they transferred?
3 a disarming straightforwardness. The expetite in 3 The same remark is in order in respetiigix
4 substance: yes, we have all the elements wiocid 4 first propositions discussed in the summarthef
5 allow us to answer the question, but thesslare not 5 experts' report and expanded in the appendidésh
6 convenient; let's then try something else.avése? 6 all relate exclusively on the respective pneseof the
7 Just what is already foreshadowed in the gadshave 7 Ngok Dinka and the Messiriya in the region.
8 just read: land use rights and population dyos on 8 Only in proposition 7 do the experts tadkle
9 the ground. And in effect consequential thgeets 9 issue of the area affected by the 1905 devisiod it
10 will declare that it was: 10 is on this occasion already related in mg fets
11 "... incumbent upon [them] to determine nature 11 minus one tragedy that, after having fourad ‘tthe
12 of established land or territorial occupatowl/or use 12 evidence supporting the Government's inteafioa of
13 rights by all the nine Ngok Dinka chiefdomighw 13 the 1905 boundary as following the Bahr eltAwas
14 particular focus on those in the northernraosas that 14 strong, they nevertheless accept not the &afmab
15 formed the transferred territory." 15 but the Ragaba ez Zarga as the 1905 limit.
16 This might correspond to the expert$-asdigned 16 Whether or not this was right is not mgigem.
17 mandate, but certainly not to their real nsa@dwhich 17 Mr Bundy will show that it was wrong. Butleast this
18 was to determine which area occupied by thekNDinka 18 did answer the mandatory question. But iniately
19 chiefdoms was transferred to Kordofan in 190bis 19 after, without any kind of explanation, thgerts
20 could not be found more in the use rightsstiver 20 return to their question and discuss in psitjpm 8
21 dominant or secondary, of the local tribestim 21 the issue of the "continuity in the territogcupied
22 coffee grounds. 22 and used by the nine Ngok Dinka chiefdomslviias
23 This shift from one question to anotffremn a real 23 unchanged between 1905 and 1965".
24 mandate to another imaginary, self-given ratnis also 24 It is at the end of this discussion afgasition 8
25 apparent from the answers given by the expetheir 25 that the parallel of latitude 10 degrees irfutas
Page 170 Page 172
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1754 1 north is introduced without a single wofd 1758 1 reinterpretation of their mandate by tkgeets, since
2 justification, exactly as 10 degrees 35 misuarth 2 this way of proceeding has prevented them fgamining
3 appeared in the discussion of propositiorefhd 3 the issue which was before them in all itsefisions.
4 presented as the limit of the Ngok's permademtinant 4 Having postulated that their task wasetfing and
5 rights and secondary rights respectively, tvhigain 5 demarcate the area of the nine Ngok Dinkaaties in
6 bears no relation with the question in the dase 6 1905 without paying attention to the agreechfdation
7 Then comes the oracle. | read: 7 of their mandate, they could not address smmereal
8 "Based on the legal principle of the emjuli 8 and important issues such as the following.
9 division of shared secondary rights, therefioee 9 What part(s), if any, of the nine Ngok Kan
10 northern boundary should fall within the ztweéwveen 10 chiefdoms were already part of Kordofan =f905?
11 latitudes 10 degrees 10 minutes north ardkgfees 11 Or, on the contrary, were not certain parthase
12 35 minutes north." 12 same chiefdoms left outside of Kordofan &fter
13 May | just note that "should fall" is laar 13 transfer?
14 indication of the absolute deviation fromirtilneandate 14 In any case, in reasoning exclusivelgims of
15 realised by the experts. They had not bskedawhere 15 tribes and not of areas, as explained by
16 the boundary should be placed, but wheréhkayimit 16 Professor Crawford in his introductory speéab
17 of the area transferred to Kordofan a ceragry 17 crystal-clear that the experts condemneddbkkms not
18 Something else must be noted: while gayin 18 to take into consideration the transfercelanial
19 lip-service to the temporal issue by mentigrirom 19 transfer, | must recall -- effected in 1988
20 time to time the year 1905, the critical dateording 20 consequently grossly exceeded their mandate.
21 to the mandate, the ABC experts have laigelyred 21 Mr President, members of the Tribunalj yall
22 this date. Very tellingly, the final and ding 22 probably not be sorry to hear that | havelpea
23 decision only mentions one date three titnesgever, it 23 finished with this long speech. 1 just wishmake two
24 is not 1905 but 1956. 24 remarks before concluding, or as part of onyctusion.
25 | just wished to recall this, Mr PresitdeMore 25 My first remark is that the mandate et figreed
Page 173 Page 175
1756 1 detail can be found in our written plegdirin 18:01 1 in the Abyei Protocol was not just drafteslit were,
2 particular at pages 82-84 of our memorial ggay of 2 by chance or inadvertently; it was carefulbgatiated
3 the counter-memorial and 224-225 of the refj@in 3 and adopted after long discussions. More@genoted
4 Finally, in their final and binding decisithe 4 by Minister Deng Alor in his witness statemehé
5 experts, as if nothing had happened in 19@%ate to 5 SPLM/A tried to change it but received a fiftsal
6 the Ngok and the Messiriya equal parts of ey call 6 from the Government.
7 "shared areas" where both parties could ctgioondary 7 The reproduction of this mandate in thgelAnnex,
8 rights without apparently realising that, lgein 8 in the Terms of Reference of the ABC and in
9 a nomadic people, the Messiriya could notéfinition 9 paragraph 1.2 of the Rules of Procedure of the
10 prevail themselves of any kind of dominaghtias 10 Commission can leave no doubt of its pararnoun
11 defined by the experts. This is becausegxperts 11 importance in the eyes of the parties, atlea
12 explain, this division in equal part is rezeiae and 12 certainly of the Government; and the fact itha
13 equitable. 13 again reproduced between inverted brackelein
14 Clearly, Mr President, this does not arsive 14 definition of your own mandate shows thatghgies
15 question which formed the substantive manofaiee 15 were in agreement that it was to be respeatet!
16 experts. Far from determining the area whaxthbeen 16 respected not approximately, grosso modosthiatly,
17 transferred to Kordofan in 1905, they deciedivide 17 word by word.
18 an alleged no man's land into two parts aradlocate 18 | have some doubts that the insistenteyaur
19 each part to one of the parties. This gldaat 19 opponents on the absolutely extraordinaryacier of
20 nothing to do with the mandate they had lggesn. 20 an excess of mandate is really in line with t
21 Whether you call it infra or ultra petitag tecision 21 requirement of meticulous implementation that
22 is in any case outside the ABC's mandateanstitutes 22 wording of the mandate and the circumstasgesunding
23 a clear excess of it. 23 its adoption indisputably imply. Moreovengomust
24 Before concluding, Mr President, | woliké to 24 keep in mind that while an excess of powmrekample,
25 stress the far-reaching consequences of this 25 is a reasonably well-known notion in the lega
Page 174 Page 176
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18:02 1 terminology, the precise meaning of areegof mandatel 18:06 1 By, finally, allocating territories tioe parties
2 is less clear. 2 on the basis of their feeling that it was oeable or
3 Let me be clear, Mr President. By saying | do 3 equitable and without having regard for therirctions
4 not suggest that this Tribunal should behave @ourt 4 contained in their mandate nor for the souoceahich
5 of Appeals, which it is not; at least as lasgt has 5 they should have based their findings excélgiv
6 not found first that the experts had exceedel 6 This makes an impressive list, Mr Pregidén
7 mandate. In other words, whether the linedgekin 7 unfortunately simply reflects the inapprom@iat
8 the report is well founded or not, in law wifact, is 8 behaviour of the ABC experts, who have appbren
9 not at stake at this juncture. But such aais is 9 confused the mandate they were given by theepavith
10 not in order when the mandate is at stakbelbngs 10 that of a amiable compositeur.
11 to this Tribunal to sanction any excess afidiade 11 Mr President, members of the Tribunal haree
12 committed by the ABC experts, whether bigfdesser 12 finished at last this part of presentatibthank you
13 importance, whether procedural or substantive 13 very much for your patience and kind attentand
14 This brings me to my second and last riemia 14 particularly for your kind endurance of tlexpliar
15 could come as a surprise that the Governhantaised 15 language | have inflicted upon you. Let nmaken
16 such a long list of excesses of mandate;henéhey 16 an announcement in confidence: this was sggpm be
17 are 10, 11 or 12 does not really matter sseceral 17 English!
18 are in any case tightly interconnected. |Bain 18 THE CHAIRMAN: | thank you very much, ProfessallBt.
19 venture an explanation for this. 19 This brings to an end the pleading of theeBament
20 Law is said to be too serious a thingedeft to 20 of Sudan on the issue of excess of mandatejtich
21 lawyers. It might also be the case that dodisputes 21 the Tribunal thanks the counsel of the Gawemt.
22 are too serious cases to be left to non-lesyype 22 There is so far no question to be asked frenpart
23 least when they are asked to act as an adjiwk 23 of the Tribunal members to the Government.
24 body. With all due respect, we maintain,that 24 Unless the agent of the SPLM/A would tixenake
25 retrospectively at least, the compositiothefboard 25 his introductory statement right now, at fesnil
Page 177 Page 179
18:04 1 of experts might prove not to have beetiqodarly 18:.08 1 6.30, the hearing will resume tomorro®.80 and it
2 fortunate. 2 will be for the SPLM/A to present its argumentthe
3 Be that as it may, we submit that the AB@erts 3 same issue.
4 have exceeded their mandate in multiple ways: 4 MR BORN: Thank you, Mr Chairman. With just twoed$
5 By having ignored the distinction betwésemselves 5 comments, the SPLM/A will keep to the existing
6 and the ABC; 6 schedule and begin its comments tomorrow mgrat
7 By having acted in violation of the adwegial 7 9.30.
8 principle and without due respect to the nemuent for 8 The first comment is that we heard, Ikhinat
9 transparency; 9 this stage I've lost track -- but perhaps aalbzen
10 By deciding ultra petita on questionsclhivere not 10 hidden concessions, admissions, acceptahtes o
11 before them, like the respective grazingtsigtf the 11 Government's case on the part of the SPLNI#ardly
12 Ngok Dinka and the Messiriya; 12 need say there were no hidden concessi@rs, Were no
13 By answering a question which was cleaulgide 13 admissions. When we admit something, we dpenly
14 their mandate, that of the limits of the rigok Dinka 14 and clearly. We did not admit to any oftiiegs that
15 chiefdoms at an indeterminate period, instéad 15 the Government said.
16 deciding the issue of the limit of the aréthose 16 Secondly, you will hear a lot from me twnow; as
17 chiefdoms transferred to Kordofan in 1905; 17 a consequence, | will deliver the SPLM/A'maeents
18 By omitting to motivate essential elersasfttheir 18 seated rather than standing. | hope théenane
19 decisions, including the rejection of a lihat they 19 both to survive the day but also to keep pged to
20 had themselves indicated as being the lihtfie 20 a reasonable tempo so that you can undenstand
21 concerned area in 1905 as well as the clobite 21 Obviously in the event either that | get ieataway or
22 final line; 22 speak too quickly, you'll interrupt me, oydfu have
23 By basing themselves for taking theirislen on 23 questions of course you'll interrupt me a.we
24 other aspects on a pseudo-legal principle the 24 Thank you, Mr Chairman.
25 application of which was clearly outside thmeandate; 25 THE CHAIRMAN: | thank you very much, Mr Born.
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18:10 1 The session of today is adjournedvétdegin
2 tomorrow morning at 9.30.
3 (6.10 pm)
4  (The hearing adjourned until 9.30 am the follwyilay)
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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