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KB J39 (Court of Exchequer, 3 July 1834), per Parke, B: “The master is only liable where the servant is acting in the course 
of his employment. If he was going out of his way, against his master's implied commands, when driving on his master's 

business, he will make his master liable; but if he was going on a frolic of his own, without being at all on his master's 

business, the master will not be liable.”9 
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3� P.P. Howell, “Notes on the Ngok Dinka of Western Kordofan”, (1951) 32 Sudan Notes and Records 239, p. 242�)

�E&'�����#�%�&'����#�&X�uhd�BCD���(���9 
4� �7�	/���)��D��R(B;����&����1��Y�&�T�&	&'��)J�W*���7����62+�&a��k-di����M����#�)fhd9 
5� P.P. Howell���]�����)iK�S��B�X0���)O>+��9 
6� P.P. Howell���]�����)i)O>+�� 

“The Ngork Dinka . . . occupy an area along the middle reaches of the Bahr el Arab.”; ABC Experts’ Report, Appendix 5.13, 
p. 201, citing P.P. Howell, 1948, in P.P. Howell Papers, Sudan Archive, University of Durham (“SAD”) 768/2/15 “The 
Ngork Dinka of Western Kordofan live along the middle reaches of the Bahr el Arab and its tributaries. During the dry 
season the Homr Messiria mingle freely with them in pastures and they have a long history of contact with the Arab world – 
probably for at least a century.” Emphasis added. 
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 “The other aspect is that the Abyei area is contained within one of the oil blocks, and there has been 
quite a lot of exploration and drilling of oil wells in the area. Now, we were not shown a map of where these oil 
wells were. We were told our mandate was to define the area in 1905 – of course there were no oil wells in 1905. 
There was no mechanized farming; there was no railway; there were no towns. If we had taken into consideration 

these developments since 1905, we would have been violating our mandate.  
 But there is a lot of oil there – the Abyei Protocol stipulates that the oil revenues that come from the sale 
of oil in the Abyei area be divided between the Misseriya and the Ngok Dinka, the government and the SPLM. If 
the boundary is defined one way, it puts quite a lot of oil in the Abyei area, and therefore more of that oil revenue 
has to be shared. If we had accepted the government’s claim that the boundary was the river, there would have 
been no oil revenue to share. 
 The other thing is that if the boundary defines a certain area and that area contains oil and active oil 
wells, [and] if the people of Abyei vote in a referendum to join the south and the south votes to become 
independent, then that oil becomes southern oil and is not northern oil.” 
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240� JH Rayner (Mincing Lane) Ltd v Shaher Trading Co [1982] 1 Lloyd’s Rep, 632 at 637.9 

241� ̀����(B���?X&*��� �Y�&!��������#&a���%�*W���� �+P�����	$�lPatrick Mitchell v. Democratic Republic 
of the Congo, ICSID Case No. ARB/99/7, Decision on Application for Annulment of Award, 1 
November 2006, at para. 45; CMS GasTransmission Co. v. Argentina, ICSID Case No. ARB/01/8, 
Decision on Application for Annulment, 25 September 2007,paras. 123-127, 132-136, 146-150, 158.  

�������-�B2�����#���*������ >�2C���o �&C���-0UD���c$����=�S'���R�L!����S	��&a��l 
England (serious irregularity under Article 68(2)(d) of the Arbitration Act: Weldon Plant Ltd v 
Commission for the New Towns [2001] 1 All ER 264 (Comm) at 279; Margulead Ltd v Exide 
Technologies [2004] EWHC 1019 (Comm) at [42]; World Trade Corp Ltd v C Czarnikow Sugar Ltd 
[2004] EWHC 2332 at [20]); France (no annulment for contradictory or unclear reasoning: Inter Arab 
Investment Guarantee Corp. v Banque Arabe et Internationale d’Investissement (Cour de Cassation, 14 
June 2000, Cass Civ 1re D 2000 IR 95) and Pawelec v SA Pernod Ricard and SA PR Europe (Paris 
Cour d’Appel, 2 October 2000, 1reChC)); Switzerland (on the limits of review under the public policy 
provision in Article 190(2)(e) of the Swiss Private International Law: Decision of the Swiss Federal 
Tribunal, 10 November 2005, 4P.98/2005/svc); and the USA (on standard of review for ‘manifest 
disregard of the law’: Westerbeke Corp. v Daihatsu Motor Co Ltd, 304 F. 3d 200, 209 (2d Cir. 2002), 
and Interdigital Communications Corp v Nokia Corp 407 F.Supp.2d 522 (SDNY 2005)). See, 
especially, A. Mourre, Réflexions critiques sur la suppression du contrôle de la motivation des 
sentences arbitrales en droit française, (2001) 19(4) ASA Bulletin 652 (criticizing the decision of the 
French Supreme Court that “the claim of contradiction in reasoning constitutes necessarily a criticism 
of the award on the merits which is not subject to judicial review”, C. Paris, 17 février 2000, Gaz. Pal. 
1er – 2 déc. 2000, p. 55). 
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243� Defined by the Oxford English Dictionary as “the estate, position or dominion of a chief; headship, 

leadership, chief place”. 
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245� Sudan Intelligence Report No. 128 (March 1905), p. 3. GoS Memorial Annex 9, SPLM/A FE 2/89 
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246� Major General Sir Reginald Wingate, in Reports on the Finances, Administration and Condition of the 

Sudan, Annual Report (1905), Part II, Memorandum by Governor General, at p. 24. GoS Memorial, 
Administration and Condition of the Sudan. GoS Memorial, Annex 24, SPLM/E FE 2/139 
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