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��r) 838 Kanton Wallis v. Kanton Tessin, Judgment of July 2, 1980, BGE 106 Ib 154 at 159-160, 

MN 29 (references omitted from English translation): "Schliesslich bezeichnet es die 
Grundsätze des Völkerrechts als subsidiär anwendbar (BGE 26 I 450; ferner 54 I 202 E. 3; 
vgl. auch 96 I 648 E. 4 c; BIRCHMEIER, a.a.O. S. 288). Nach unbestrittener Auffassung in 
der schweizerischen Lehre und Rechtsprechung kommt das Völkerrecht im interkantonalen 
Verhältnis somit zum Zug, wenn in der betreffenden Streitfrage sowohl das Bundesrecht als 
auch das interkantonale Vertrags- und Gewohnheitsrecht ausgeschöpft sind (ALEXANDER 
WEBER, Die interkantonale Vereinbarung, eine Alternative zur Bundesgesetzgebung?, Bern 
1976, S. 54 f.; AUBERT, Band II, S. 588 N. 1637). Dabei kann allerdings nicht von einer 
originären, sondern nur von einer analogen Anwendung des Völkerrechts die Rede sein (vgl. 

VERDROSS/SIMMA, Universelles Völkerrecht, Berlin 1976, S. 474 mit Verweisen). 
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J. LEW, L. MISTELIS & S. KRÖLL, COMPARATIVE INTERNATIONAL COMMERCIAL ARBITRATION ¶25-37 (2003) 
(“The prevailing view is that a procedural irregularity or defect alone will not invalidate an award. 
The test is that of a significant injustice so that the tribunal would have decided otherwise had the 
tribunal not made a mistake.”); C. SCHREUER, THE ICSID CONVENTION: A COMMENTARY Art. 52 ¶230 
(2001) (“In order to be serious, the departure must be more than minimal. It must be substantial. In addition, 
this departure must have had a material effect on the affected party. It must have deprived that party of the 
benefit of the rule in question. … if it is clear from the circumstances that the party had not intended to 
exercise the right [said to be breached], there would be no material effect and the departure would not 
be “serious” under this analysis.”); D. SUTTON, J. GILL & M. GEARING (EDS.), RUSSELL ON ARBITRATION 

¶8.106 (2007) (“If … correcting or avoiding the serious irregularity would make no difference to the 
outcome, substantial injustice will not be shown.”); R. MERKIN, ARBITRATION LAW ¶20.8 (update 2008) 
(“there is substantial injustice if it can be shown that the irregularity in the procedure caused the arbitrators 
to reach a conclusion which, but for the irregularity, they might not have reached ...”). 
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