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1 Toronto, Ontario 08:36:24 1 about the designation of the information. Asyou 09:03:33
2 --- Upon resuming on Tuesday, February 23,2016  08:36:24 2 know, the attachment to the letter has been 09:03:36
3 at9:02 am. 08:36:24 3 designated restricted access, and out of the - 09:03:38
4 RULING OF THE TRIBUNAL: 09:02:31 4 out of the Claimant's, you know, acceptance, we  09:03:41
5 PRESIDENT: Good morning, all.  09:02:31 5 have been clearing the room entirely. 09:03:47
6 Before we start with the -- or before we continue 09:02:37 6 Just to confirm that note, the 09:03:50
7 with the experts, the Tribunal has considered the 09:02:40 7 expert -- the damages experts can be privy to this 09:03:51
8 Claimant's request to allow new evidence that was 09:02:44 8 information, and it can be put to them. So there 09:03:55
9 identified towards the end of the hearing last ~ 09:02:49 9 isn't an issue of this information being excluded 09:03:57
10 night. 09:02:52 10 from their hands or their eyes. 09:04:00
11 The Tribunal has decidedto ~ 09:02:53 11 PRESIDENT: So the damages 09:04:05
12 allow this evidence. This is not to say that 09:02:55 12 expert will be -- on both sides, will be allowed  09:04:06
13 there is necessarily anything wrong with the 09:02:59 13 to attend, but no other experts or any others 09:04:08
14 transcript, but simply for purposes of 09:03:01 14 attending? 09:04:12
15 facilitating the examination of the expert, the  09:03:05 15 MR. NEUFELD: Yes. The 09:04:12
16 standard for allowing new evidence remainsthe ~ 09:03:08 16 damages experts will also be BRG, Deloitte 09:04:13
17 same for any further requests. 09:03:10 17 experts. 09:04:17
18 Is there anything in terms of  09:03:17 18 PRESIDENT: Okay. Understood. 09:04:17
19 housekeeping that either party would like to 09:03:19 19 Okay. Very good. So we will continue with the  09:04:25
20 raise? 09:03:21 20 expert hearing. 09:04:29
21 MR. TERRY: Nothing fromus.  09:03:23 21 Good morning, Mr. Low. 09:04:36
22 PRESIDENT: And the 09:03:25 22 THE WITNESS: Good morning, 09:04:38
23 Respondent? 09:03:26 23 sir. 09:04:38
24 MR. NEUFELD: The only thing  09:03:27 24 PRESIDENT: | have seen you in  09:04:39
25 we can clarify is that we have spoken to the OPA  09:03:28 25 the audience, so you know how it works. 09:04:40
Page 6 Page 7
1 THE WITNESS: Yes, sir. 09:04:43 1 are a couple of corrections that | would like to  09:05:30
2 PRESIDENT: If you could 09:04:43 2 make to my reports, principally the reply report. 09:05:33
3 please state your full name for the recordand ~ 09:04:44 3 The first correction is for ~ 09:05:40
4 then read the expert declaration. 09:04:47 4 paragraph 5.6 and Schedule 8. And thereis--  09:05:44
5 THE WITNESS: My name is 09:04:48 5 PRESIDENT: Which one? 09:05:52
6 Robert Boyce Low. | solemnly declare uponmy  09:04:49 6 THE WITNESS: Second report.  09:05:53
7 honour and conscience that my evidenceand my ~ 09:04:56 7 PRESIDENT: Okay. 09:05:54
8 opinions will be in accordance with my sincere ~ 09:04:57 8 THE WITNESS: And at paragraph  09:05:58
9 belief. 09:05:00 9 5.6 and on Schedule 8, there is a transaction by ~ 09:06:02
10 AFFIRMED: ROBERT BOYCE LOW 09:05:02 10 name of Lincs, L-I-N-C-S, and we had indicated an 09:06:08
11 PRESIDENT: Thankyouvery  09:05:02 11 implied multiple per megawatt of 0.7, and that ~ 09:06:16
12 much. We have received a hard copy of your 09:05:03 12 number should be 0.6 rather than 0.7. 09:06:21
13 presentation, which | understand you will make  09:05:06 13 PRESIDENT: Thank you very — 09:06:29
14 now. 09:05:08 14 much. 09:06:30
15 THE WITNESS: Yes, | will. 09:05:09 15 THE WITNESS: There's a COUplE 09:06:30
16 PRESIDENT: Will there alsobe ~ 09:05:11 16 more. 09:06:31
17 questions or you reserve the right toask any ~ 09:05:14 17 PRESIDENT: There is further? 09:06:32
18 questions if necessary? 09:05:17 18 Okay. 09:06:33
19 MR. TERRY: Perhapswe will ~ 09:05:17 19 THEWITNESS: Inthe reply  09:06:33
20 reserve the right just in case. 09:05:19 2(1) reFI)OT aF parz}graphs 3-5. and 5I-5, we ha;i done %9'029426334
- PRESIDENT: Thankyouvery - 09:05:20 22 \Clsif:jj:ttrlecz)a?nw0 w?s ?ﬁfgjtlﬂgir:?::nirjztlion rocess; .09'06'47
22 mueh, Mr. Low. The floor s yours. 09:05:21 23 and operating as an 0 gratin wind farm Xnd we 09:06:51
2% PRESENTATION BY ROBERT BOYCE LOW: 09:05:24 24 had iﬁ errorgindicateg solel)glJ the equity \./alue 09'06'58 -
2 THE WITNESS: Thank you, sir. - 09:05:24 25 Whén it shou,ld have been the enterprise value’ of .09'.07'05
25 Before | actually start the presentation, there  09:05:25 o
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1 the business, so inclusive of debt. 09:07:09 1 THE WITNESS: Yes. 09:08:37

2 So the revised operating value 09:07:14 2 MR. BISHOP: So you basically 09:08:40

3 in those paragraphs should be $1,895,000,000 to ~ 09:07:17 3 added $1 billion to each of them? 09:08:41

4 $1,951,000,000, so approximately $1,030,000,000  09:07:28 4 THE WITNESS: That's correct.  09:08:43

5 more, which is the debt. And the millions of 09:07:30 5 The resulting conclusion of megawatt or million  09:08:49

6 dollars per megawatt should be $6.3 millionto ~ 09:07:39 6 dollars per megawatt still falls within the range  09:08:53

7 $6.6 million. That still is in line with the 09:07:42 7 of the operating comparables that we were looking 09:08:55

8 comparables -- 09:07:47 8 at rather than being significantly lower, and 09:08:58

9 PRESIDENT: Sorry, are you 09:07:48 9 neither of these corrections have any impacton ~ 09:09:04
10 talking about the first report or the second 09:07:49 10 our conclusions. 09:09:06
11 report? 09:07:50 11 Third point is in the reply ~ 09:09:09
12 THE WITNESS: Second report.  09:07:51 12 report, and it has to do with past costs incurred. 09:09:15
13 PRESIDENT: Because thereis  09:07:52 13 So on Schedule 3(b), we had a line. The second  09:09:22
14 no paragraph... 09:07:53 14 line from the top was costs incurred from January 09:09:38
15 MR. BISHOP: Are you referring 09:07:55 15 1 to April 30, 2015, for $201,000. And I'm going  09:09:40
16 to the chart -- 09:07:56 16 to exclude that line as the correction, in that  09:09:49
17 THE WITNESS: No. Sorry. 09:07:57 17 those costs appear to more relate to reply reports  09:09:57
18 MR. BISHOP: -- just before ~ 09:07:58 18 related to this arbitration and should not be 09:10:03
19 3.5? 09:07:59 19 included as costs incurred related to the project. 09:10:07
20 THE WITNESS: I'msorry. 09:08:04 20 I will address the balance of  09:10:14
21 You're right. The reference should have been 09:08:08 21 the costs incurred in my response, in my 09:10:15
22 paragraph 3.4 rather than 3.5. And the numbers ~ 09:08:11 22 presentation. 09:10:19
23 are in the chart as operating. So the 865.4 09:08:14 23 The effect of reducing that ~ 09:10:20
24 changes to 1,895. And the 951 changes to 1,951.  09:08:23 24 $201,000 from this schedule reduces the subtotal  09:10:24
25 PRESIDENT: 1,951? 09:08:36 25 to $17,227,000 and, rounded to $17 million, 09:10:31

Page 10 Page 11

1 doesn't change. So, again, there is no impact on  09:10:38 1 the description of that footnote. 09:12:27

2 my net conclusions. 09:10:40 2 And those are the corrections  09:12:29

3 The last correction that | 09:10:44 3 to my reports. 09:12:34

4 would like to make affects both the first and 09:10:46 4 PRESIDENT: Okay. Thankyou 09:12:36

5 second reports and the addendum report that 09:10:50 5 very much. Please go on. 09:12:36

6 provided some revisions to calculations. And in  09:10:55 6 THE WITNESS: Thankyou. So  09:12:41

7 each of those documents, it relates to Schedules  09:10:59 7 with respect to the presentation, which is now up, 09:12:42

8 6(a) and 6(b), and in all instances, it is 09:11:04 8 I would like to give you a brief description of ~ 09:12:48

9 Footnote F-3, so Footnote 3. 09:11:11 9 the principals, being myself and Richard Taylor, 09:12:51
10 It had been indicated in that  09:11:15 10 who were involved in this. The CVsare included 09:12:57
11 footnote that it was -- the betas were based on  09:11:19 11 in the reports, but I don't intend to referto ~ 09:13:01
12 Bloomberg betas based on five-year historical 09:11:27 12 those explicitly. 09:13:06
13 weekly data per Capital 1Q. Capital IQ is a 09:11:30 13 I have, myself, in excess of ~ 09:13:08
14 source of information. 09:11:35 14 35 years exclusively doing business valuations and 09:13:12
15 I would like to change that ~ 09:11:40 15 the determination of economic losses. | have been 09:13:17
16 description to: "Based on five-year historical or 09:11:41 16 recognized as one of Canada's leading expertsin ~ 09:13:21
17 as available weekly data per Capital 1Q." Itisa 09:11:44 17 this field. 1am a chartered accountant, and the 09:13:25
18 descriptive change. It does not change the 09:11:54 18 second designation there, CPA, for Mr. Bishop's ~ 09:13:31
19 schedules or the conclusions. 09:11:56 19 purpose, isn't a CPA as in the United States CPA, 09:13:38
20 And effectively what we did,  09:12:00 20 although CA in the U.S., CPAs are similar. 09:13:42
21 we used on three of the comparables a less than ~ 09:12:03 21 The organization has changed ~ 09:13:46
22 five-year historical beta, two or three years. 09:12:08 22 its name to Chartered Professional Accountants, so 09:13:48
23 And it is my opinion that that still reflects best 09:12:14 23 we now have both designations, but itisoneand 09:13:51
24 practices with respect to the determination of ~ 09:12:18 24 the same. But | would like to describe the 09:13:55
25 betas. And it is -- was an unfortunate miss in ~ 09:12:22 25 designation CBV for a moment. 09:13:58
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1 CBV is a chartered business ~ 09:14:01 1 financial advisory on 10 gigawatts of renewable ~ 09:15:29
2 valuator. It is a Canadian designation. We have 09:14:04 2 energy, including 4 gigawatts of offshore. And  09:15:34
3 our own institute, Canadian Institute Of Chartered 09:14:09 3 Deloitte Denmark, and Troels specifically, advised 09:15:39
4 Business Valuators. There is a program of study. 09:14:12 4 us, provided research in addition to the documents 09:15:43
5 There is a uniform examination requirementand ~ 09:14:16 5 that they have published directly, reviewed our ~ 09:15:48
6 continuing education requirements in the field of 09:14:20 6 reports, the BRG and Green Giraffe reports. 09:15:53
7 business valuations and economic damages. And so 09:14:24 7 In addition, we had support ~ 09:15:57
8 that is what that designation is about. 09:14:29 8 staff in Toronto assisting us, but they were under 09:16:03
9 Richard Taylor and | worked on  09:14:31 9 my direction at all times. 09:16:07
10 this assignment together, although I had --and |  09:14:36 10 My presentation is then broken 09:16:12
11 am sitting here as the person ultimately 09:14:40 1 into a couple of areas. First, | will review our 09:16:14
12 responsible for it and can speak to the entire ~ 09:14:42 12 reports and provide you some background on that.  09:16:17
13 report. 09:14:45 13 I will then provide some comments on BRG and Green 09:16:21
14 Richard and I have worked 09:14:46 14 Giraffe. And then I am going to do a summary ~ 09:16:24
15 together for a long time, but he has more than 30  09:14:49 15 conclusion. 09:16:27
16 years' experience as well exclusively inthese ~ 09:14:51 16 So with respect to the 09:16:27
17 fields, similar qualifications, and Richard leads 09:14:55 17 Deloitte reports and our determination of economic 09:16:30
18 the valuation group in the Toronto office of 09:14:58 18 losses, the basis of the analysis relates to 09:16:35
19 Deloitte. 09:15:01 19 breaches of NAFTA Articles 1110, Unlawful 09:16:40
20 We also had the benefit of the  09:15:02 20 Expropriation, 1105, and 1102. And I will come  09:16:45
21 experience and history of Troels Lorentzen, who is 09:15:06 21 back to each of these areas as well. 09:16:48
22 the renewable energy leader in Deloitte Denmark,  09:15:12 22 The date of breach is May 22,  09:16:51
23 and he and his team and their input is referred to  09:15:15 23 2012. We have used primarily a discounted cash ~ 09:16:53
24 in these reports. He has 10 years' experience in  09:15:21 24 flow approach on a but-for scenario. Butwedo  09:17:00
25 renewable energy and wind, in valuations, and 09:15:25 25 have a secondary approach that should not be 09:17:05
Page 14 Page 15
1 forgotten, and it serves as two things. It serves 09:17:08 1 FIT contract, which did have value, and we have  09:18:34
2 as a check to the discounted cash flow approach.  09:17:13 2 heard the benefits of that, and that most of the  09:18:38
3 And that is the market approach, in that there are 09:17:18 3 people who testified, no matter which side of this 09:18:42
4 transactions in the wind industry that are 09:17:20 4 argument they were from, believed that the FIT ~ 09:18:46
5 comparable to what we're looking at here, and 09:17:26 5 contract was a good contract and had value. 09:18:49
6 serve as a benchmark. 1 will come back and talk  09:17:30 6 It includes the value of the ~ 09:18:53
7 more about that secondary approach, the market ~ 09:17:36 7 grid connection, the project, its wind data, and  09:18:56
8  approach, later. 09:17:37 8 the value of the company and all other assets that 09:18:59
9 I have then talked aboutan ~ 09:17:38 9 it had in it. 09:19:02
10 inappropriate approach, which is the costs only, 09:17:40 10 Now, I'm going to talk about ~ 09:19:04
11 and there is a fair amount of discussion about the 09:17:45 11 the NAFTA breaches for a moment on the next page. 09:19:07
12 costs that were incurred, and we will deal with ~ 09:17:48 12 Sorry, | was pushing the wrong button here. 09:19:15
13 those and the appropriateness of those and the ~ 09:17:51 13 First of all, unlawful 09:19:18
14 proof of those as well. 09:17:54 14 expropriation, the measure of damages onthat ~ 09:19:21
15 Butitis my view that, asa  09:17:56 15 basis should be the fair market value on the 09:19:25
16 statement at this point, that to view the costs ~ 09:18:00 16 valuation date -- | will come back to valuation ~ 09:19:29
1; only t'rl]lat V‘t’?r(: incurred is notfappt)rr]oprlate ;t‘:‘]”? (?311:(?? 17 date again -- represents the benefit of - that ~ 09:19:30
19 the default conchusion, fyou donot belive the 00:1800 | o “reeAmves othenwisedeprived o, - 0911034
20 discounted cash flow zllpp?loach is supported, which .09.'18'16 ” Mln!mum_ standard of treatment - 09:19:36
21 I believe it is, should be the market approacr’1 and 09'18-'19. 29 under .1105’ again, fair market valu_e on the 09:19:39
2o not solely th(;, costs incurred 09-18:22 " 21 va!uatlon date, represent_s the ber_1ef|t that 09:19:45
. s 22 Windstream was otherwise deprived of. 09:19:47
23 S0 our economic loss 09:18:24 23 And national treatment, no ~ 09:19:50
24 quantification, the discounted cash flow approach, 09:18:28 o4 - T aa
o5 d the market aoproach capture the value of the . 09-18-31 less favourable treatment, and in that regard, we  09:19:53
an op P 25 09:19:58

looked to the TransCanada Energy transaction
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1 negotiation settlement of dispute that we believe  09:20:03 1 So it is the moratorium coming  09:21:46
2 is comparable and where the compensation was made  09:20:08 2 into place, the failure to freeze, but the passage 09:21:49
3 up of lost profits and past costs incurred, 09:20:11 3 of time resulted at May 22, 2012 that this project 09:21:53
4 similar to what we're asking for in this instance. 09:20:16 4 crystallized the loss; it became unfinanceable and 09:22:01
5 I would like to come back to  09:20:20 5 worthless. Because of the incurrence of force ~ 09:22:04
6 the date of breach. We have had a fair amount of 09:20:25 6 majeure for 18 months, the expected additional ~ 09:22:11
7 discussion of this already. Mr. Bucci, frommy  09:20:28 7 force majeure that would happen during ERT 09:22:15
8 office, dealt with this yesterday. The start here 09:20:35 8 approval gets you to 24 months of force majeure,  09:22:17
9 is February 11, 2011, which is the commencement of 09:20:42 9 and that, then, preserved the right of the OPAto 09:22:22
10 our but-for scenario. 09:20:47 10 cancel this or terminate this contract. And that 09:22:27
11 So the but-for scenario starts  09:20:49 11 becomes the reason that the project is 09:22:33
12 on that date, assuming that the moratorium and the 09:20:52 12 unfinanceable on that date. 09:22:36
13 failure to freeze had not occurred, and that 09:20:57 13 With respect to the discounted 09:22:40
14 Windstream was able to continue on its development  09:21:00 14 cash flow approach, there has been some discussion 09:22:46
15 plan. But the losses are not created then. 09:21:03 15 already by Mr. Guillet about this, and there will 09:22:49
16 They're not crystallized then. 09:21:08 16 be further discussion about this. And hereare  09:22:54
17 The losses are crystallized on  09:21:11 17 the positions that have been taken. 09:22:57
18 May 22, 2012, which is the day upon which we are  09:21:14 18 In my opinion, the discounted  09:22:59
19 then measuring the damages. And we heard 09:21:19 19 cash flow approach is the appropriate approach to  09:23:02
20 yesterday -- and | will briefly explain again 09:21:24 20 determine economic losses. The Claimant supports 09:23:07
21 today -- that the project became unfinanceable and 09:21:27 21 that; counsel supports that through case law. 09:23:13
22 worthless on that date. That did not happenon  09:21:31 22 Canada has indicated that it~ 09:23:18
23 February 11, 2011, the day of the moratorium. If 09:21:36 23 does not support the discounted cash flow 09:23:21
24 the moratorium had been lifted the next day, there 09:21:42 24 approach. BRG, Mr. Goncalves, is less equivocal  09:23:26
25 would have been no damages. 09:21:44 25 about that. He has concerns about the reliability 09:23:31
Page 18 Page 19
1 --and | will speak to the reliability of the 09:23:36 1 However, what | would suggest ~ 09:25:07
2 discounted cash flow approach -- and he states in  09:23:38 2 to you about Mr. Guillet's evidence and his report 09:25:11
3 his report that, if used, it should be deployed ~ 09:23:42 3 is that, in the absence of the deferral, not only  09:25:15
4 responsibly and with appropriate caution and 09:23:47 4 would he have used the discounted cash flow 09:25:19
5 conservatism. | believe that | have followed that 09:23:52 5 calculation to assess the potential value, but he 09:25:21
6 advice and have been responsible, cautious, and  09:23:58 6 would have used a market approach, and he 09:25:25
7 conservative. 09:24:03 7 indicated that. 09:25:29
8 Green Giraffe, Mr. Guillet,  09:24:04 8 And he used a broad range - 09:25:30
9 indicated that he did not support the discounted  09:24:10 9 and I will speak about his range, but he indicated 09:25:33
10 cash flow approach because of the stage of the  09:24:13 10 a range of from 0, which I don't think is 09:25:36
11 project. A major area of disagreement between he 09:24:17 11 appropriate, to 60 million Euros. 09:25:39
12 and | is the stage of the project, and I will deal 09:24:20 12 So I'm going to suggest that ~ 09:25:45
13 with that later. But he did indicate - and there 09:24:24 13 the 60 million Euros is at least the minimum that ~ 09:25:46
14 is evidence in his materials -- that he used the  09:24:29 14 should be here, and 1 think it is higher based on  09:25:50
15 discounted cash flow approach on other projects at 09:24:34 15 the market approach. That was his view, and we ~ 09:25:53
16 the outset of the analysis and throughout the 09:24:37 16 will take you to that detail as well. 09:25:56
17 advising process. It is an accepted tool. And it 09:24:40 17 But there is other independent  09:25:59
18 isused o 09:.24:44 . 18 evidence of the appropriateness of a discounted ~ 09:26:03
19 L His view was that you don't _09'24'46 19 cash flow approach, all of which was prepared 09:26:07
20 use it simply because of the stage of the project. 09:24:48 20 absent this arbitration. 09:26:12
L e 622 | a T Gk . o
o5 and (.eve ryk?o dF;/ prepares them from the very ' 09:24:59 22 that it was prepared to pay for onshore and 09:26:18
. i . 23 offshore, Windstream -- sorry, wind farm 09:26:22
24 beginning to assess whether you are even goingto  09:25:02 o ducti . e
L - - . production of electricity used the DCF approach.  09:26:25
25 go in this project, as Windstream did. 09:25:05 o5

That was how they determined what the prices were 09:26:32
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1 going to be. So they were prepared to sit back, 09:26:35 1 approach from Day 1. It is the only way that you 09:28:19
2 before any project had started, and they ascribed  09:26:39 2 can assess whether to even go into this project.  09:28:23
3 an 11 percent weighted-average cost of capital or 09:26:44 3 And Windstream, as has been  09:28:29
4 11 percent cost of equity, sorry, to determine  09:26:48 4 demonstrated and talked about, engaged consultants 09:28:31
5 these prices. They were looking at a project 09:26:52 5 right from the start to prepare that kind of 09:28:34
6 starting from Day 1 and throughout and setan 11 09:26:57 6 analysis to say, "Does it make sense to go into  09:28:38
7 percent cost of equity as the benchmark. 09:27:01 7 this?" 09:28:41
8 Scotia Capital then took that, 09:27:03 8 So well before the moratorium, 09:28:41
9 and when they were looking at the prospects for ~ 09:27:10 9 well before -- and in fact trying to decide 09:28:47
10 this industry, wrote a report and determined 09:27:15 10 whether to go into this -- a DCF was used and is  09:28:50
11 internal rates of return that they believed these 09:27:21 11 used by all the participants, lenders, investors, 09:28:54
12 projects would return. And the internal rates of 09:27:24 12 advisers. Everybody uses the discounted cash flow 09:29:00
13 return are significantly higher than the 11 09:27:29 13 approach. And we're going to talk more about why 09:29:04
14 percent that the OPA determined. And that, 09:27:31 14 that is appropriate. 09:29:08
15 frankly, is one of the reasons why the FIT 09:27:36 15 Another place the discounted ~ 09:29:09
16 contracts themselves have value. It was perceived 09:27:40 16 cash flow approach was used was in TransCanada ~ 09:29:13
17 right from the start of this that the returns were 09:27:44 17 Energy. This was a negotiated settlement between 09:29:16
18 going to be significant and, therefore, created ~ 09:27:48 18 the OPA or Ontario and TransCanada, and you can ~ 09:29:20
19 interest, created a market, created demand for ~ 09:27:53 19 see the similarities here in the circumstances, in 09:29:24
20 these FIT projects, one of which was awarded to  09:27:56 20 that the Oakville generating station had its 09:29:31
21 Windstream. 09:28:01 21 contract cancelled. But it had a contract similar 09:29:34
22 And in the industry, whether ~ 09:28:02 22 to what we did. It was preconstruction, faced ~ 09:29:38
23 it be onshore or offshore wind, water power -- 1 09:28:06 23 permitting risk. 09:29:42
24 don't really care which renewable energy you are  09:28:13 24 I would suggest they had 09:29:43
25 looking at -- people use the discounted cash flow 09:28:15 25 revenue variability that Windstream did not have, 09:29:45
Page 22 Page 23
1 and they had operating risks that Windstream 09:29:48 1 Next, the majority of the 09:31:21
2 didn't have. The price of natural gas, its input, 09:29:52 2 capital costs would have been contractual. And we 09:31:25
3 rather than wind, varies, and they would be at ~ 09:29:56 3 will discuss, and | will talk about the TSA, but  09:31:28
4 risk for that. 09:29:59 4 it was there, would have been finally contracted. 09:31:35
5 But yet they were not yet 09:30:01 5 It would have been a fixed contract. 09:31:38
6 producing profits. They were preconstruction.  09:30:04 6 As we have heard from other ~ 09:31:41
7 And the OPA negotiated compensation with them,  09:30:08 7 experts over the last few days, the engineering  09:31:44
8 which included the net profit to be earned by 09:30:12 8 for the project does not involve any novel 09:31:47
9 TransCanada over the 20-year life of its contract 09:30:15 9 technology, and the equipment required was 09:31:50
10 plus a residual amount. 09:30:20 10 available. And they would have met the local 09:31:52
11 My point here is all of that ~ 09:30:23 11 content, and a lot of it would have been done 09:31:55
12 was determined on a discounted cash flow, again, 09:30:27 12 locally. The operating costs are expected to be  09:31:58
13 with a project that hadn't started in the 09:30:32 13 relatively stable, and most of them are 09:32:03
14 renewable energy area. 09:30:35 14 contractual. 09:32:05
15 Here really is the nutsand ~ 09:30:42 15 And one of the key features ~ 09:32:07
16 bolts of why the DCF is appropriate for 09:30:44 16 here is we had benchmarks. We had analyses 09:32:10
17 Windstream, in addition to everything | have said 09:30:47 17 performed by 4C and others where one can look to  09:32:16
18 about its use. The revenue can be forecast with a 09:30:49 18 what the capital costs should have been here and  09:32:21
19 high degree of confidence. The price is set. It 09:30:54 19 the operating costs. And we used those to look to 09:32:24
20 has an inflation factor, fully until COD, and then 09:30:59 20 the overall reasonability of the inputs. 09:32:29
21 20 percent thereafter. And there is volume 09:31:05 21 And thenthere was a lot of ~ 09:32:32
22 certainty. And I will talk more about this. The 09:31:07 22 discussion of regulatory risk, environmental and ~ 09:32:35
23 wind studies support that there is low variability 09:31:11 23 regulatory risk. And the comment was made that we 09:32:38
24 and security to the wind energy that will power ~ 09:31:16 24 eliminated that, disregarded it. Absolutely 09:32:44
25 this. 09:31:21 25 untrue. We did think about it. And we built that 09:32:48
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1 into the discount rate that we used. Itisnot  09:32:53 1 speculative. 09:34:21
2 risk free. 09:32:58 2 Back to the revenue certainty  09:34:22
3 And you have to remember, the  09:33:00 3 for a moment, and very quickly at this point. The 09:34:28
4 OPA, in setting its 11 percent, also factored all 09:33:02 4 FIT contract provided price certainty with an 09:34:32
5 of those risks into its 11 percent cost of equity, 09:33:07 5 inflation factor. 09:34:37
6 because they were looking at it from the point of 09:33:11 6 1 would like to spend a minute  09:34:39
7 view of the start of a project building through.  09:33:14 7 and talk about the wind. There are significant  09:34:41
8 And they're saying, "Yes, you do have to go 09:33:17 8 wind studies here. There was significant wind ~ 09:34:45
9 through regulatory approvals. You do havetogo 09:33:21 9 data, not directly on the site, because Windstream 09:34:48
10 through environmental assessment. You do haveto  09:33:23 10 wasn't allowed to do that, but the site isnot ~ 09:34:54
11 acquire your land, whether by lease or ownership  09:33:27 11 that far from the onshore site on - thatison ~ 09:35:00
12 on land or Crown land for offshore.” 09:33:31 12 Wolfe Island. And they had 10 years of data from 09:35:06
13 And we have had the benefit of 09:33:35 13 that project on which to build their information. 09:35:13
14 experts saying that the approval was more likely  09:33:40 14 And what comes out of thatis  09:35:16
15 than not that all of that would happen for 09:33:43 15 called a P50 factor. And that indicates --and  09:35:20
16 Windstream. 09:33:47 16 that's what we used in our model -- indicates that 09:35:25
17 And you have to remember how  09:33:48 17 it is the most likely outcome of what the wind ~ 09:35:29
18 the process changed here as well. And the 09:33:50 18 will be, and there's an equal percentage 09:35:33
19 environmental assessment was not any longer 09:33:54 19 opportunity that the wind will be greater in any  09:35:38
20 whether to build, but how to build. ltwasan  09:33:57 20 given year or less. 09:35:40
21 encouragement to get these projects done. 09:34:03 21 So it is the midpoint of where 09:35:44
22 So I am going to suggestto ~ 09:34:06 22 the wind is going to be. The wind studies then ~ 09:35:47
23 you that the DCF can be established in a reliable  09:34:09 23 provide a P75 factor, and at that factor --so it 09:35:51
24 manner, with a high degree of confidence and, 09:34:14 24 is now 75 percent of the time, the energy output  09:35:58
25 therefore, is appropriate, and it is not 09:34:18 25 is within 5 percent of P50. That is extremely ~ 09:36:02
Page 26 Page 27
1 uniform. 09:36:09 1 procedural point here. The Tribunal will remember 09:37:50
2 There is not a significant 09:36:11 2 that, right before Ms. Powell's testimony --and | 09:37:53
3 variation. And, therefore, that reduces the risk. 09:36:13 3 am looking at the transcript of that day -- 09:37:57
4 This is a very, very stable revenue source. 09:36:19 4 Mr. Heiskanen, Dr. Heiskanen stated: 09:38:01
5 What the lenders then doand  09:36:23 5 "And as has been agreed  09:38:03
6 what the wind studies provide is P90 and P99 09:36:26 6 between the partiesand  09:38:04
7 analyses. So 90 percent of the time, what's the  09:36:33 7 the Tribunal, you will ~ 09:38:06
8 wind going to be? Ninety-nine percent of the 09:36:38 8 have achancetomakea  09:38:06
9 time? 09:36:40 9 brief presentation in the 09:38:08
10 And what the lenders do with ~ 09:36:41 10 area of direct 09:38:09
11 that is the stress test. And at P50, theyusea 09:36:42 11 examination." 09:38:10
12 1.4 times factor. So how much debt coveragedo  09:36:51 12 My colleague, Mr. Terry, then  09:38:11
13 they have if using P50? And they want their debt 09:36:56 13 said: 09:38:12
14 coverage plus 40 percent coverage in order to --  09:37:03 14 "Might I just indicate,  09:38:13
15 so that it could be 40 percent different, the 09:37:.07 15 just to make sure we have 09:38:14
16 revenue, and they're still okay. 09:37:11 16 all got agreement, | 09:38:15
17 At P90, that drops to 1.3 09:37:13 17 think the experts will ~ 09:38:16
18 coverage. And at P99, 99 percent of the time 09:37:18 18 have 20 minutes to makea 09:38:17
19 you're going to be within this; one year out of ~ 09:37:25 19 presentation."” 09:38:19
20 100 you're going to miss this factor. They look 09:37:28 20 Dr. Heiskanen said, yes, that  09:38:20
21 at 1.05 times what that imputes. And our model ~ 09:37:32 21 is our -- and Mr. Neufeld said: 09:38:23
22 meets every one of those tests. This was 09:37:41 22 "That is our 09:38:25
23 bankable. 09:37:47 23 understanding."” 09:38:26
24 MR. SPELLISCY: I'm sorry. 09:37:47 24 And the President said: 09:38:27
25 Before Mr. Low continues, | have to raise a 09:37:49 25 "Based on your 09:38:28
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1 understanding."” 09:38:29 1 significantly different. I still believe that ~ 09:39:48
2 We started the presentation at  09:38:29 2 we're right. We have benchmarks against which to  09:39:50
3 12 after nine. | have let it go now 25 minutes, 09:38:31 3 compare it. You can see the differences here. ~ 09:39:53
4 an extra 40 percent of time. We are on Slide 13  09:38:35 4 In actual fact, had this been  09:39:57
5 of -- or 14 maybe now of 36. | think thatitis 09:38:39 5 financed at financial close, the rate likely would 09:40:00
6 time that the presentation ends. We have been ~ 09:38:43 6 have been 4 percent. We haven't used that. We ~ 09:40:03
7 lenient enough. Thank you. 09:38:46 7 haven't gone to hindsight, but it puts in 09:40:07
8 PRESIDENT: Yes. lwasin 09:38:47 8 perspective the types of rates. 09:40:10
9 fact looking at the watch. So five minutes --  09:38:49 9 The project risks, we have 09:40:14
10 THE WITNESS: Okay, sir. 09:38:53 10 reflected these in the discount rates. | dont  09:40:17
11 PRESIDENT: --then we needto 09:38:55 11 think I need to go into that any more. We have  09:40:21
12 conclude. Thank you. 09:38:56 12 reflected all of these risks: permitting, 09:40:25
13 THE WITNESS: Turbine costs, 09:38:58 13 contracting, financing, construction. All of 09:40:28
14 next slide. An indication of the sources that we 09:39:01 14 those were considered by the OPA. And our rates  09:40:31
15 used are consistent. The dark blue line isBRG ~ 09:39:06 15 are higher. 09:40:36
16 and URS, and you can see that they are simply out  09:39:11 16 A quick comment with respect  09:40:37
17 of the ballpark. 09:39:16 17 to our economic losses: The present value of the  09:40:40
18 Next, with respect to discount 09:39:18 18 after-tax losses is the top line here, midpoint:  09:40:44
19 rate, we did not assume away any of the permitting 09:39:22 19 $225 million. If that is awarded to Windstream, 09:40:48
20 and regulatory risks. We have dealt with all of  09:39:24 20 they will have to pay tax on that amount rather ~ 09:40:53
21 that. And witnesses have spoken to the process  09:39:27 21 than it being a tax-free amount in their hands.  09:40:56
22 and how those will be achieved. Our cost of 09:39:33 22 So we've grossed that up so that Windstream can ~ 09:41:00
23 equity is higher than the OPA's and reflects a lot 09:39:37 23 pay tax on an award from this Tribunal and net the 09:41:05
24 of these risks specific to Windstream. 09:39:42 24 equivalent after-tax amount. Nobody has 09:41:09
25 The cost of debt, we're not ~ 09:39:45 25 criticized that approach in any of the reports,  09:41:13
Page 30 Page 31
1 and | believe that to be the correct basis on 09:41:16 1 years or not. 09:42:37
2 which that should be done. 09:41:20 2 A couple of quick commentson  09:42:38
3 We have then added the past ~ 09:41:21 3 the market approach: Main difference between 09:42:42
4 costs incurred, because those have been deducted  09:41:23 4 Mr. Guillet and myself is that | believe this was 09:42:45
5 in our cash flow, have been incurred and should be 09:41:27 5 late stage, and I believe there were certain 09:42:48
6 recompensed. And we have added prejudgment 09:41:30 6 comparables that it was best measured againstand 09:42:51
7 interest. 09:41:34 7 that our calculation results in something that ~ 09:42:54
8 We have done that with the 5 09:41:34 8 makes sense against the comparables. 09:43:00
9 kilometre setback, but we then did a different ~ 09:41:38 9 And the market approach late  09:43:03
10 approach that -- which we believe is appropriate, 09:41:40 10 stage is because we had grid connection, and it 09:43:05
11 that is, to measure the damages at the date of our 09:41:45 11 was valuable. Mr. Cecchini and URS both said 09:43:09
12 report, but really the date of the decision of the 09:41:50 12 that. Virtually everybody said the FIT contract  09:43:14
13 Tribunal, which would require this to be updated  09:41:53 13 was valuable and it was in place. The turbine  09:43:17
14 to that decision, which we believe would put 09:41:55 14 supply agreement was in place, contractual but not 09:43:22
15 Windstream in the position it would have been in  09:41:59 15 final. 09:43:25
16 at the date of the decision, but for the breach of 09:42:02 16 The wind resource assessment  09:43:26
17 the award. 09:42:05 17 was extensive. Seismic studies have been done.  09:43:28
18 We have still used the date of 09:42:07 18 That is all in place at February 11, 2011. Butby 09:43:32
19 breach, recommencing in 2011, the date of breach  09:42:10 19 the time the loss is crystallized on May 22nd, 09:43:37
20 in 2012, but measured at a different date, being  09:42:14 20 there were advances or should have been advances 09:43:41
21 June 19, the date of this report we had written.  09:42:19 21 in the study and permitting processes. 09:43:45
22 We have then done another set  09:42:23 22 Virtually, we weren't allowed  09:43:48
23 of calculations assuming a three-year delay; that 09:42:29 23 to do that. Windstream wasn't permitted. Butit 09:43:50
24 the moratorium was removed at some point of time.  09:42:31 24 would have been, if you look at the timetable, and 09:43:53
25 It was subjective as to whether it would be three  09:42:35 25 they would have been further along in the but-for  09:43:57
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1 world, and they would have been in the process of 09:44:01 1 Powell, and Guillet as being relevant. 09:45:11
2 negotiating the land leases. 09:44:04 2 We have spent a lot of time on  09:45:14
3 We looked at this, spenta lot 09:44:07 3 sunk costs since the second report of 09:45:16
4 of time assessing the state, the late stage of the 09:44:11 4 Mr. Goncalves, and | would suggest to you that the 09:45:19
5 project, and we confirmed that with Deloitte 09:44:15 5 costs are appropriate, in the right time period, 09:45:22
6 Denmark, who has spent a lot of time in thisarea 09:44:19 6 were supported by Mr. Irvine yesterday from 09:45:27
7 as well. 09:44:22 7 Sgurr -- two days ago, that these studies that ~ 09:45:31
8 The two principal -- 09:44:23 8 were done would have been required. The 09:45:34
9 MR. SPELLISCY: Excuse me. I 09:44:30 9 information was appropriate and in support of the  09:45:37
10 have 30 minutes now on my watch. 09:44:31 10 project. So I believe, even though these reports  09:45:41
11 PRESIDENT: Yes. You will 09:44:33 11 were done in contemplation of this, they are 09:45:44
12 have to conclude. 09:44:36 12 relevant to the project and should be considered  09:45:48
13 THE WITNESS: No more 09:44:37 13 as sunk costs. 09:45:53
14 comments, Sir or... 09:44:38 14 The balance of the costs that  09:45:54
15 PRESIDENT: One minute. 09:44:39 15 Mr. Goncalves has throughout are management costs, 09:45:57
16 THE WITNESS: One minute. We  09:44:40 16 the LC, and the interest onthe LC. They'reall 09:46:02
17 provided an analysis on -- 09:44:42 17 contractual. They're all required. Windstream  09:46:06
18 PRESIDENT: You will have the 09:44:44 18 had to keep this going. They didn't know until ~ 09:46:10
19 same amount of time tomorrow morning. 09:44:46 19 last Monday, in fact, that this was over. 09:46:13
20 THE WITNESS: This provides an 09:44:49 20 PRESIDENT: Thank youvery  09:46:18
21 analysis, plus or minus, plus being where 09:44:51 21 much, Mr. Low. 09:46:19
22 Windstream's regime particularly was better. 09:44:55 22 THE WITNESS: Thank you. 09:46:20
23 We then talk about the cost ~ 09:44:59 23 PRESIDENT: Cross-examination 09:46:21
24 approach relative to the DCF and market, and the  09:45:01 24 by the Respondent. 09:46:23
25 market approach was supported by Mr. Cecchini,  09:45:07 25 MR. SPELLISCY: We have had ~ 09:46:27
Page 34 Page 35
1 some significant modifications to the reportand  09:46:28 1 Mr. Spelliscy. 09:56:03
2 thecorrections and 30 minutes of presentation.  09:46:30 2 Q. Itis good to see you 09:56:04
3 Could I have a minute to discuss with my 09:46:33 3 again. 09:56:06
4 colleagues? 09:46:35 4 A. Thank you. You too. 09:56:06
5 PRESIDENT: Let's have a 09:46:36 5 Q. Now, you are the last 09:56:08
6 five-minute break. 09:46:38 6 witness, and as the President noted this morning, 09:56:10
7 DR. CREMADES: Ifyoucometo 09:46:40 7 you have been sitting here for awhile and, in ~ 09:56:14
8  Page5, is there any difference between --not ~ 09:46:41 8 fact, have been a witness before in these 09:56:17
9 Page 5, but is there any difference between - | 09:46:48 9 arbitrations against Canada, so | don't think we  09:56:18
10 think | amwrong. Page5, yes. Isthereany  09:46:57 10 need to go through the spiel, and we can get 09:56:20
11 difference between calculating lossesinthe  09:47:00 11 probably right to the questions. 09:56:22
12 expropriation case or in the other 1105 or 1102 in  09:47:04 12 A. Certainly. 09:56:25
13 your consideration? 09:47:13 13 Q. Now, you have 09:56:25
14 THE WITNESS: Inmy 09:47:13 14 submitted -- you went through it this morning.  09:56:27
15 consideration, there is not. 09:47:14 15 You have submitted two reports in this 09:56:30
16 DR. CREMADES: Thereisnot?  09:47:15 16 arbitration, and in both the reports you offer ~ 09:56:31
17 THE WITNESS: No. 09:47:16 17 your opinion on sunk costs and the present day ~ 09:56:35
18 DR. CREMADES: Okay. Thanks. 09:47:17 18 value of the future losses. 09:56:39
19 - Recess taken at 9:47 am. 09:47:30 19 I'think I have heard today =~ 09:56:41
20 —— Upon resuming at 9:54 a.m. 09:54:58 20 that you said that you have now done quite alot  09:56:43
21 PRESIDENT: Yes, 09:55:03 21 of thinking on the sunk costs, which I am gladto  09:56:46
ey ~ielver v
23 CROSS-EXAMINATION BY MR. SPELLISCY: 09:55:04 24 lenath ’ 09-56:54 o
24 Q. Good morning, Mr. Low.  09:56:00 o gin. ; 0%
25 A. Good morning, 09:56:02 Now, to do so, we are goingto  09:56:54
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1 need to go into confidential session. 1 will try 09:56:59 1 A. Yes. 09:58:16
2 and come out of confidential session for the 09:57:02 2 Q. Great. Sonow, inthis 09:58:16
3 public that is in the viewing room, if there are  09:57:05 3 schedule, you have five separate costs listed, and 09:58:17
4 any. 09:57:.07 4 you offered your opinion to this Tribunal that the 09:58:21
5 [Laughter.] 09:57:08 5 actual costs incurred by Windstream totalled 09:58:23
6 MR. SPELLISCY: There are 09:57:16 6 rounded $15 million. Is that correct? 09:58:27
7 some. Well, I'm happy to hear that. 09:57:16 7 A. That's correct. 09:58:30
8 MR. TERRY: And they're 09:57:16 8 Q. Now, at the time you 09:58:30
9 fascinated about sunk costs. 09:57:17 9 submitted this opinion, as I understand from your 09:58:35
10 [Laughter.] 09:57:19 10 second report, at the time you submitted this 09:58:38
11 MR. SPELLISCY: I'm sure 09:57:21 11 opinion, you had looked at a random sample of 09:58:40
12 they're even more fascinated by beta. 09:57:21 12 invoices as well as a letter of credit amount. Is 09:58:43
13 MR. SPELLISCY: Okay. Good? 09:57:28 13 that right? 09:58:47
14 MS. NETTLETON: Yes. 09:57:33 14 A. We had specifically 09:58:47
15 --- Confidential transcript begins 09:57:34 15 looked at a sample of invoices to see that there  09:58:56
16 BY MR. SPELLISCY: 09:57:34 16 was documentation there in support. We looked at 09:58:59
17 Q. Great. Thankyou. In  09:57:35 17 the letter of credit and the calculation of the ~ 09:59:05
18 talking about this, | am going to focus primarily 09:57:36 18 interest. 09:59:10
19 on your second report, but I do wantto spenda  09:57:38 19 Q. I'msorry. Canwe pause 09:59:11
20 minute on your first report to understand the 09:57:40 20 on that one there? If we turn to your second 09:59:13
21 basis of your conclusion there. 09:57:42 21 report at page 53, in paragraph 6.25, you're 09:59:15
22 So in your first report, if ~ 09:57:45 22 talking about -- I will give everybody a second to  09:59:29
23 you have that in front of you, you include the ~ 09:57:49 23 get there. 09:59:34
24 calculation of the sunk costs in Schedule B, which 09:57:51 24 In the second sentence, you 09:59:35
25 is at page 38. If we turn to that now. 09:57:56 25 said: 09:59:37
Page 38 Page 39
1 "As of the date of the ~ 09:59:38 1 amounts were, and the reasonableness of that. 10:00:31
2 Deloitte initial report, 09:59:40 2 For the second report, we did  10:00:36
3 we had tested arandom  09:59:42 3 further verification to better ascertain that the  10:00:39
4 sample of invoices paid  09:59:43 4 amounts were correct. 10:00:46
5 as well as verification  09:59:45 5 Q. Okay. I'mnotsure | 10:00:48
6 of the letter of credit  09:59:46 6 understand that, Mr. Low, because the first 10:00:51
7 amount.” 09:59:47 7 sentence says what you reviewed. That, we read:  10:00:52
8 Do you see that? 09:59:48 8 "A random sample of 10:00:55
9 A. Yes, | do see that. 09:59:49 9 invoices paid as wellas  10:00:57
10 Q. Soyou don't mention that 09:59:50 10 verification of the 10:00:58
11 you reviewed the letter of interestat all. And  09:59:52 11 letter of credit amount." 10:00:58
12 in fact, in the last sentence, you say: 09:59:55 12 Then, if we read (b), it says, 10:01:00
13 "As of the date of this  09:59:58 13 "interest on the letter of credit," and it says -- 10:01:02
14 reply report, we have 09:59:59 14 this is your additional procedures: 10:01:03
15 performed additional 10:00:00 15 "We have obtained the 10:01:06
16 procedures..." 10:00:01 16 interest calculations and  10:01:07
17 You will see in B, it says 10:00:03 17 reviewed them." 10:01:08
18 "interest on the letter of credit." 10:00:05 18 It doesn't say, "We justdid ~ 10:01:09
19 Do you see that? 10:00:07 19 further work on them." It says, "We have obtained 10:01:11
20 A. ldoseethat. Andwe  10:00:08 20 them." Is it not correct that you hadn't reviewed 10:01:13
21 spent more time looking at the interest for this  10:00:11 21 those letter of interest calculations for your ~ 10:01:15
22 and examined the calculations to more certainly ~ 10:00:16 22 first report? 10:01:17
23 verify them, but we did, in the first report, have 10:00:20 23 A. |had not reviewed them  10:01:19
24 an understanding of how they were derived, what ~ 10:00:23 24 in as much detail as I did for the second report.  10:01:22
25 they were derived. It was by contract, what the  10:00:27 25 But I did look at the basis of them, the 10:01:26
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1 contractual basis of them, why they were there,  10:01:30 1 contractual. But with the concerns raised by 10:02:56
2 and the relative adequacy of the amount, rather ~ 10:01:35 2 Mr. Goncalves, | went further to get the exact ~ 10:03:03
3 than the specific calculations that we looked at  10:01:41 3 calculations and look at them. 10:03:07
4 for this one. 10:01:44 4 Q. Now, we're going to come  10:03:09
5 | did a reasonableness test.  10:01:46 5 back to that interest in a few minutes here, but  10:03:14
6 It is such a large component of the sunk costs ~ 10:01:49 6 let's come back to Schedule 3(b), which is on page 10:03:16
7 that I did not ignore it in my first report. 10:01:53 7 38 of your first report, and talk about some of ~ 10:03:18
8 Q. Andcanyoupointmeto  10:01:56 8 the other amounts. 10:03:21
9 where in this paragraph you say that? Canyou  10:01:58 9 So let's talk about what you  10:03:22
10 explain what you did on that ground? Just point  10:02:05 10 first said about capitalized costs, and you put in  10:03:29
11 me to the sentence. 10:02:07 11 there a claim on capitalized costs for 3.145 10:03:32
12 A. When | indicate here that 10:02:12 12 million as well as accrued expenses, January 1,  10:03:37
13 there was verification of the letter of credit ~ 10:02:14 13 2014 to July 31, 2014. 10:03:42
14 amount, while you could take that as specificto  10:02:16 14 A. That's correct. 10:03:47
15 simply the letter of credit, the letter of credit 10:02:23 15 Q. AndasIthinkyou just  10:03:47
16 amount and its related interest are part of the ~ 10:02:26 16 said you reviewed a sample of the invoices to 10:03:49
17 same item. | did not ignore the -- something that 10:02:31 17 verify that. 10:03:52
18 is this significant to the costs. 10:02:38 18 A. Wedid asample. That's 10:03:54
19 Q. You didn'tignore it. 10:02:40 19 correct. 10:03:55
20 You did a reasonableness assessment, and then in ~ 10:02:43 20 Q. Okay. Now, that sample  10:03:56
21 your reply report, for the first time, you say you 10:02:45 21 was less than 33 of the total amount; correct?  10:03:57
22 obtained the interest calculations. Sothatis  10:02:48 22 A. I'msorry. Justletme  10:04:00
23 correct? 10:02:51 23 check that. I'm sorry. When you say it is less  10:04:19
24 A. Thatiscorrect. lhad 10:02:52 24 than 33, I'm just not sure what you are referring  10:04:35
25 assessed that it was reasonable; that it was 10:02:54 25 to -- 10:04:38
Page 42 Page 43
1 Q. Let's come back to -- 10:04:38 1 inception. Ofall the  10:05:19
2 A. -- measuring against. 10:04:39 2 invoice payments, 33 10:05:21
3 Q. Let's come back to 10:04:41 3 percent of the amount was  10:05:22
4 paragraph 6.25, at page 53 in your second report.  10:04:42 4 tested." 10:05:23
5 And it says, again -- 10:04:47 5 So it is logical to assume 10:05:24
6 A. Sorry, | thought you were  10:04:49 6 from that, if you increased your sample size and  10:05:26
7 referring to the first report still. 10:04:50 7 now the total is 33 percent of the total amount,  10:05:29
8 Q. Well, the problem s, in  10:04:52 8 that, for your first report, you had tested less  10:05:32
9 your first report, you didn't describe what you  10:04:53 9 than 33 percent of the amount; correct? 10:05:34
10 did. You only described what you did in your 10:04:54 10 A. That's correct. One must 10:05:37
11 second report, so we have to flip back and forth a 10:04:56 11 remember we're talking about an item that's 10:05:42
12 little bit here. 10:04:58 12 three-odd million dollars out of $15 millionin ~ 10:05:46
13 So if you are on the second 10:05:00 13 the first report and $17 million in actual fact. ~ 10:05:49
14 report now, you will see it says -- the sentence  10:05:01 14 We looked at -- because of the significance of the 10:05:54
15 before the enumerated sub-list, it says: 10:05:03 15 letter of credit being probably two-thirds or more 10:05:57
16 "As of the date of this  10:05:07 16 of the total claim, we looked at a substantial 10:06:01
17 reply report, we have 10:05:07 17 amount of what the total sunk costs are. 10:06:06
18 performed additional 10:05:08 18 Q. So your review, then, was  10:06:10
19 procedures." 10:05:10 19 on the idea that, because it is only $3 million,  10:06:16
20 Then little (a) says: 10:05:10 20 you didn't have to understand and verify the 10:06:19
21 "Additional sample 10:05:12 21 amount? 10:06:22
22 testing, we have 10:05:13 22 A. My view, certainly prior  10:06:22
23 increased our sample size  10:05:14 23 to Mr. Goncalves' second report, was that, by 10:06:29
24 and tested additional 10:05:16 24 testing almost 85 percent of this total claim --  10:06:34
25 payments made from 10:05:18 25 granted it is made up of largely the letter of ~ 10:06:40
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1 credit and the interest thereon and some other ~ 10:06:43 1 your first report, you had seen no proof of that  10:08:02
2 contractual amounts -- that that was sufficient.  10:06:46 2 amount at all; correct? 10:08:05
3 We have, since Mr. Goncalves' 10:06:53 3 A. No, that's not correct.  10:08:06
4 second report, done a lot of work to substantiate, 10:06:57 4 There is an agreement that substantiates that. 10:08:11
5 in fact, that he is wrong in his analyses and that 10:07:02 5 Q. lamasking what you had  10:08:15
6 that $3.7 million in the second report iswell ~ 10:07:10 6 seen at the time of your first report, Mr. Low. ~ 10:08:17
7 substantiated in fact. 10:07:15 7 A. Sorry, lamjust trying  10:08:20
8 Q. We'regoingtocometo  10:07:18 8 to assess from the -- 10:08:57
9 the second report in a second. 1 still have a few 10:07:20 9 Q. Sure. If we look at the  10:08:59
10 more questions on the opinion that you offerto  10:07:22 10 second report, which is where you provide a 10:09:00
11 this Tribunal on sunk costs in your first report.  10:07:24 11 description of what you did in the reply report, 10:09:02
12 So if we can go back to 10:07:27 12 and we can look at paragraph 6.25, and, again, ~ 10:09:05
13 Schedule 3(b), which is at page 38 of your first  10:07:30 13 this is when we get to the enumerated list. Itis 10:09:10
14 report. 10:07:35 14 about the additional procedures you performed in ~ 10:09:13
15 A. ltisthe same schedule  10:07:38 15 order to substantiate the amounts. If you look at 10:09:16
16 in both reports, so it will help if we identify ~ 10:07:39 16 (d), it says, "White Owl Capital management fees." 10:09:20
17 which one we're in. Thank you. 10:07:43 17 So, in fact, the firsttime ~ 10:09:22
18 Q. Iltis not exactly the 10:07:45 18 that you had tried to assess or verify this 10:09:26
19 same schedule, as we will see in a minute. 10:07:46 19 $524,000 claim against the Government of Canada ~ 10:09:30
20 In fact, | want to refer to 10:07:49 20 was in the second report; correct? 10:09:32
21 the last one, the White Owl Capital management ~ 10:07:51 21 A. No, that's not true. The 10:09:37
22 fees, which you include an item for $524,000; 10:07:53 22 White Owl and ControlTech amounts are pursuant to  10:09:44
23 correct? 10:07:58 23 agreements. We were aware of the agreements, but  10:09:46
24 A. That's correct. 10:08:00 24 we went through and looked to the monthly fees,  10:09:53
25 Q. At the time you submitted 10:08:01 25 interest, and inflation amounts, which we hadn't ~ 10:09:58
Page 46 Page 47
1 done that much detail in actually looking at them 10:10:01 1 actual incurred damage, arising from the 10:11:03
2 the first time. But we were aware of whatthe  10:10:05 2 moratorium, you had not seen proof of that, had ~ 10:11:08
3 components were. 10:10:08 3 you? 10:11:11
4 Q. Okay. Mr. Low, Iwill  10:10:08 4 A. Other -l apologize. 1 10:11:11
5 bring you back to the sentence in paragraph 6.25: 10:10:15 5 had not realized that the contracts were not 10:11:19
6 "As of the date of the ~ 10:10:18 6 produced until, as you say, in the Rejoinder. But 10:11:22
7 Deloitte initial report, 10:10:20 7 the context of which these amounts are recorded  10:11:35
8 we had tested arandom  10:10:21 8 and analyzed is a consistent process from when the 10:11:42
9 sample of invoices as 10:10:22 9 company started, through, and these are --were ~ 10:11:46
10 well as verification of  10:10:24 10 based on financial statements that were prepared  10:11:55
11 the letter of credit.”  10:10:24 11 by management, either audited or then reviewed by 10:11:59
12 You earlier explained that, ~ 10:10:25 12 PricewaterhouseCoopers. 10:12:03
13 when you said "verification of the letter of 10:10:27 13 There isn't a particular point  10:12:05
14 credit," you also meant interest on the letter of 10:10:29 14 that would say one must, in my view, do a detailed 10:12:10
15 credit. But nowhere in there is there any 10:10:32 15 forensic analysis, as Mr. Goncalves has now tried 10:12:17
16 reference to verification in that of White Owl.  10:10:36 16 to do, required where you have confidence in the  10:12:21
17 In fact, Mr. Low, if we look  10:10:40 17 accumulation of those amounts. 10:12:27
18 down at (d) at the White Owl Capital management ~ 10:10:42 18 When it was raised that these  10:12:29
19 fees, you refer to a bunch of exhibits. These are 10:10:44 19 were issues, we have gone back and at this point, 10:12:32
20 the contracts. These contracts were all produced 10:10:47 20 and in our second report, have substantiated all  10:12:36
21 with the Rejoinder report as exhibits, not with ~ 10:10:50 21 of these amounts and then, subsequent to 10:12:40
22 your first report. 10:10:53 22 Mr. Goncalves' second report, have determined that 10:12:44
23 So I ask again: When you 10:10:54 23 his analysis was not thorough enough, not complete 10:12:49
24 submitted your first report opining to this 10:10:56 24 enough, not forensic enough, and that all of the  10:12:54
25 Tribunal that there had been $524,000 of damage, 10:11:00 25 costs are supported by documents. 10:12:58
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1 I don't believe that that kind  10:13:02 1 active. We know that they were the management of  10:14:20
2 of analysis is typically required. 10:13:08 2 this business. It was compensation to them. 10:14:23
3 Q. We will get to the second  10:13:13 3 It's not unreasonable to look  10:14:26
4 report very shortly, | do promise you. What lam 10:13:14 4 at that, look at the source, being the financial ~ 10:14:30
5 trying to understand now is the basis for the 10:13:18 5 statements of the business, and believe that 10:14:33
6 opinion you offered to this Tribunal in the first 10:13:21 6 that's a reasonable amount to claim. 10:14:38
7 report. 10:13:23 7 To then go into the kind of ~ 10:14:42
8 So your opinion is that there  10:13:23 8 detail that Mr. Goncalves and his firm have done, 10:14:44
9 is no requirement, in your view, to verify or 10:13:27 9 frankly, I think was significant overkill and has  10:14:52
10 confirm the amounts that you are claiming in 10:13:32 10 raised an issue of verifiable expenses here that ~ 10:14:57
11 damages as sunk costs as part of a damages 10:13:36 11 has gone to the extreme. 10:15:04
12 assessment. Is that what you just said? 10:13:39 12 Q. Let me ask you one 10:15:07
13 A. No, I didntsaythat.  10:13:40 13 question since you have brought it up several 10:15:10
14 Q. lam confused, then. 10:13:42 14 times. Let's go back to your schedule in the 10:15:12
15 A. Thatis an extreme 10:13:43 15 first report at page 38, Schedule 3(b). 10:15:17
16 description of what I said. 10:13:45 16 Several times in your 10:15:20
17 Q. Help me. 10:13:46 17 testimony you have said this morning that you had  10:15:22
18 A. We tested certain of the  10:13:47 18 reviewed the contracts of ControlTech in the 10:15:24
19 expenses in our first report. We looked atthe  10:13:49 19 context of your first report. There is no claim  10:15:29
20 letter of credit. We had an understanding of the 10:13:54 20 on that itemized cost list there for ControlTech, 10:15:33
21 interest on the letter of credit. 10:13:57 21 is there? 10:15:37
22 And we knew what the balance ~ 10:13:59 22 A. There would have been 10:15:37
23 of these costs were. They related to Mr. Baines, 10:14:03 23 some costs from ControlTech on here because they  10:15:42
24 for part, and Mr. Mars for part. And we know that 10:14:12 24 were -- Mr. Baines has been involved in this from  10:15:45
25 these people are involved. We know that they were 10:14:17 25 Day 1. 10:15:50
Page 50 Page 51
1 Q. Because in Schedule 3(b) 10:15:51 1 for the Rejoinder. 10:17:10
2 of your second report, you have a line item for ~ 10:15:54 2 I have seen them. Andsothe 10:17:11
3 ControlTech. I'm asking you now, in Schedule 3(b) 10:15:56 3 second report, which is what I believe we should  10:17:16
4 in your first report, you don't have a line item  10:15:59 4 be relying on at this point in any regard, they've 10:17:20
5 for ControlTech, do you? 10:16:01 5 been reviewed, and these amounts have been 10:17:26
6 A. The line item for 10:16:03 6 verified. 10:17:29
7 ControlTech is different in that the amounts were  10:16:05 7 Q. Let's talk about the 10:17:30
8 then being accrued and not paid, and, therefore, 10:16:10 8 second report, then. Now, the second report --  10:17:37
9 they showed as a separate line item. 10:16:17 9 and you might have it open already there -- 10:17:47
10 Q. And you hadn't showed 10:16:20 10 paragraph 6.25, on page 53, it describes, asyou  10:17:50
11 that as a separate line item at all in your first  10:16:25 11 say, the additional procedures that you performed. 10:17:55
12 report? 10:16:27 12 I want to focus, again, on the 10:18:04
13 A. Theyweren't shown that  10:16:28 13 start about the sample of the invoices, because, 10:18:08
14 way in the first report, no. 10:16:31 14 again -- and | take it that your opinion is that  10:18:12
15 Q. Even though your 10:16:32 15 this is justified -- you didn't review all of the 10:18:15
16 testimony, | think, this morning was that you had 10:16:33 16 invoice payments; correct? 10:18:17
17 seen that agreement prior to preparing your first  10:16:35 17 A. No, I did not. 10:18:19
18 report. Did | remember that right, or am | 10:16:39 18 Q. You reviewed 33 percent; 10:18:20
19 confused on your testimony? 10:16:42 19 correct? 10:18:22
20 A. Frankly, at this point, | 10:16:43 20 A. That's correct. 10:18:23
21 know we've seen the agreement. | thought that you 10:16:47 21 Q. Thirty-three percentof ~ 10:18:25
22 indicated that the agreements for these two may ~ 10:16:52 22 the total amount, | guess. So not even 10:18:25
23 have been produced with the Rejoinder, and | 10:16:57 23 necessarily 33 percent of the invoices, but 33 10:18:29
24 frankly can't tell you, today, whether they were  10:17:01 24 percent of the total amount? 10:18:32
25 produced in the first go-round or incrementally ~ 10:17:04 25 A. That 33 percent isbased 10:18:34
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1 on a dollar amount. That's correct. 10:18:35 1 Q. Schedule 3(b), "Costs 10:20:05
2 Q. Dollar amount, okay. 10:18:36 2 Incurred to Date." 10:20:08
3 Now, here -- and what I've 10:18:38 3 A. |have that. 10:20:08
4 included in everybody's binders is a slim little  10:18:47 4 Q. Great. Soifyou lookat 10:20:09
5 package of some schedules that are excerpted from  10:18:53 5 the first item, you claim capitalized costs until 10:20:11
6 Mr. Low's second report. | have done that because 10:18:56 6 2014 of $3.773 million. See that? 10:20:14
7 they're not actually paginated. So flipping back 10:18:58 7 A. Yes, I do. 10:20:20
8 and forth to them would be difficult. 10:19:00 8 Q. So now you said you 10:20:20
9 So if you look in the sleeve  10:19:02 9 reviewed and verified that amount, so one-third.  10:20:24
10 in the front of your tab binder, Mr. Low, or you  10:19:03 10 And so that would be you've reviewed and verified 10:20:29
11 can look in your second report if you can manage  10:19:06 11 approximately 1.25 million; correct? 10:20:32
12 them better than | am, but we're going to be 10:19:08 12 A. That's about the right ~ 10:20:35
13 flipping back and forth to a number of these 10:19:11 13 number, yes. 10:20:37
14 schedules, so I have just provided them in a 10:19:13 14 Q. So if we go the other 10:20:38
15 little paper clipped thing right in the sleeve of 10:19:16 15 way, | guess it would be about 2.5 million 10:20:40
16 the binder, at the front there. 10:19:19 16 additional dollars that you are claiming are 10:20:43
17 Okay. So you will see this ~ 10:19:22 17 legitimate capitalized costs for the project, but  10:20:46
18 is -- we've got Schedule 2(a), and then we've got  10:19:24 18 your evidence is you have seen no evidence that  10:20:51
19 Schedule 3(b), "Costs Incurred to Date." 10:19:27 19 you can -- that would allow you to verify whether 10:20:53
20 If you want to use your 10:19:31 20 those particular sums relate to the development of 10:20:55
21 materials just to keep your finger on it, that's  10:19:37 21 the project. Is that right? 10:20:57
22 fine. For the Tribunal, if they would prefer, 1  10:19:39 22 A. No, sir. 'wouldn't 10:20:59
23 have this that we can look at. 10:19:42 23 characterize it that way. We have original 10:21:04
24 Are you there? 10:19:43 24 accounting records of this business fromatime ~ 10:21:09
25 A. Ithink Iam. 10:20:03 25 period that was not subject to this arbitration ~ 10:21:14
Page 54 Page 55
1 for the most part. And they are original business 10:21:21 1 Q. Okay. So you say you 10:23:10
2 records. They were prepared in the normal course. 10:21:27 2 saw, but you didn't review those invoices to see  10:23:18
3 We went through a process of sampling in order to  10:21:31 3 they actually tracked to the Windstream-Wolfe 10:23:21
4 verify that there was reliability to those 10:21:38 4 Island project? 10:23:24
5 records. 10:21:42 5 A. Notall of them. We did 10:23:26
6 | believed at the time, 10:21:43 6 a random sample, and there were no exceptions in ~ 10:23:30
7 particularly for this second report, that the 10:21:46 7 that sample, and, therefore, | believed that that 10:23:35
8 records were reliable. 1 now believe that they — 10:21:50 8 was sufficient. 10:23:40
9 were ultimately reliable. But it has taken time  10:21:53 9 Q. Mr. Low, you said "not ~ 10:23:42
10 and effort to respond to Mr. Goncalves' analysis  10:22:01 10 all.”" In fact, not two-thirds; correct? 10:23:43
11 that, frankly, as | said, wasn't thorough. 10:22:08 11 MR. TERRY: Ithink we've got 10:23:47
12 Q. Mr. Low, right here in 10:22:10 12 the answer, but I... 10:23:49
13 this report, right here, which is the only report  10:22:14 13 PRESIDENT: Yes, | thinkwe  10:23:53
14 that we have in front of us, you submitted a claim 10:22:16 14 are -- 10:23:54
15 for $2.5 million Canadian against the Government ~ 10:22:20 15 MR. SPELLISCY: Aslongasthe 10:23:55
16 of Canada for capitalized costs for invoices when 10:22:25 16 record is clear. 10:23:55
17 you had not seen those invoices; correct? 10:22:28 17 PRESIDENT: I think we 10:23:56
18 A. This is a fine point, but  10:22:30 18 understand where we are. 10:23:57
19 it's not that I hadn't seen the invoices. Butwe 10:22:41 19 BY MR. SPELLISCY: 10:23:58
20 hadn't detailed, checked each and every one of ~ 10:22:46 20 Q. Thank you. Maybe you can 10:23:58
21 them against the ledgers. But they were 10:22:48 21 help me understand one other thing, Mr. Low. If  10:24:08
22 available. We did a random sample in orderto ~ 10:22:52 22 we're on page 53, and you look at Footnote 2, or  10:24:11
23 have some belief that the books and records of the 10:22:59 23 sorry, Footnote 152, the second footnote onthe  10:24:27
24 company were prepared appropriately. And | 10:23:05 24 page -- 10:24:31
25 believe that was sufficient. 10:23:09 25 PRESIDENT: This is the first  10:24:33
16
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1 report? 10:24:34 1 A. Those specificamounts ~ 10:25:37
2 MR. SPELLISCY: No, the second 10:24:35 2 that we tested did not come out of that time 10:25:39
3 report. 10:24:36 3 period, no. 10:25:43
4 BY MR. SPELLISCY: 10:24:38 4 Q. Okay. Ithink now we can 10:25:44
5 Q. Footnote 152 says: 10:24:39 5 actually come out of confidential session, at 10:25:53
6 "Amounts were tested to  10:24:41 6 least for a little bit? 10:25:55
7 July 31, 2014, as this ~ 10:24:43 7 --- Confidential transcript ends 10:26:04
8 represented the last date  10:24:46 8 BY MR. SPELLISCY: 10:26:04
9 we had the accounting 10:24:47 9 Q. Because Iwanttotalkto 10:26:09
10 details.” 10:24:49 10 you now about the dates that you used in preparing 10:26:10
11 Do you see that in Footnote ~ 10:24:49 11 these sunk costs estimates. 10:26:15
12 1527 10:24:55 12 Now, just this morning you 10:26:18
13 A. Yes. 10:24:56 13 crossed out some of the damages related to January 10:26:21
14 Q. Okay. Now, on Schedule  10:24:57 14 1st, April 30th, admitting that the costs -- those 10:26:26
15 3(b), in Footnote 1, you have said that your 10:25:00 15 costs in 2015 were related to this arbitration.  10:26:31
16 source for the $3.773 million was unaudited 10:25:09 16 So that's what | want to explore with you further, 10:26:36
17 financial statements of Windstream-Wolfe Island ~ 10:25:13 17 Mr. Low. 10:26:39
18 Shoals for the year ended December 31, 2014; 10:25:16 18 Your valuation, I think as you 10:26:39
19 correct? 10:25:19 19 said this morning, is premised on the assertion ~ 10:26:42
20 A. Yes. 10:25:20 20 that the project could no longer be successfully  10:26:45
21 Q. So your 33 percent 10:25:20 21 developed as of May 22, 2012; correct? 10:26:47
22 sample, then, did not include any of the expenses  10:25:23 22 A. That's correct. 10:26:50
23 on the unaudited financial statements between July 10:25:29 23 Q. So after that, you would  10:26:51
24 31, 2014 and December 31, 2014. Am Irighton  10:25:32 24 agree with me that, if the project could no longer 10:26:55
25 that? 10:25:37 25 be developed, any costs incurred by Windstream  10:26:58
Page 58 Page 59
1 could no longer relate to the development of the  10:27:01 1 pursuant to force majeure, this project might have 10:28:45
2 project; correct? 10:27:04 2 been able to get back going. They had noidea  10:28:49
3 A. No. That's where we're  10:27:05 3 until then that this was the circumstance. 10:28:54
4 going to disagree. And there are several reasons  10:27:07 4 So there are two 10:28:57
5 for that. 10:27:15 5 characterizations here. One, there's management  10:29:00
6 One is that it was through the  10:27:16 6 costs for people that had ongoing responsibilities 10:29:03
7 development of this arbitration process and the ~ 10:27:19 7 here, that, when we come up with this but-for  10:29:10
8  development of mine and the other expert reports ~ 10:27:27 8  analysis and go, "Sorry, you were really dead as  10:29:18
9 that we could definitively determine that 10:27:32 9 of May 22,2012, it's part of a but-for analysis  10:29:24
10 valuation date. 10:27:36 10 that wasn't apparent to them as they went by that 10:29:31
11 It was certainly not apparent ~ 10:27:38 11 date. 10:29:34
12 to Windstream and its management as that date went 10:27:42 12 But they still had ongoing ~ 10:29:35
13 pythat that was such a critical date inthe ~ 10:27:46 13 obligations anyway. They've still been collecting 10:29:37
14 contractual relationship they have with the OPA.  10:27:53 14 wind data, for instance. They stillhada MET ~ 10:29:41
15 And as far as Windstream and its management were ~ 10:27:57 15 tower up, although I was told yesterday that ~ 10:29:45
16 concerned and to this day, or until last Monday, ~ 10:27:59 16 theyre arranging for that to be taken down at ~ 10:29:49
17 they had continuing obligations under the FIT.  10:28:06 17 this point. But there were ongoing expenses here  10:29:52
18 They had continuing obligations under their letter 10:28:09 18 that wasn' apparent that they should have 10:29:57
19 of credit that, had Ontario continued with the ~ 10:28:13 19 stopped. And the letter of cred{t, _Wh'Ch |s_by 10:30:01
20 studies and completed them in some reasonable 10:28:25 ;(1) an.d far the Iarge:st. component, it is t.WOfth'rds of 10_:39:05
21 fashion, other than last Monday finding out 10:28:27 i this amount definitely haq to be m.alntalned 10.30:08.
22 they're not going to be completed, they could have 10:28:30 because the.O.PA wouldn' return it to_ them. And  10:30:14
23 been told that this was turned back on. 10:28:33 23 so the $6 m!lllon for the letter of credit gnd the 10:30:18
. e, 24 contractual interest on the letter of creditare  10:30:23
24 And had they been givensome ~ 10:28:37 o5 Sl ina 1o this dav- still can't be st d. 10:30:26
25 confidence that they wouldn't be terminated 10:28:41 st running to this aay, stifl cant be stopped. o
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1 Q. Wearegoingtocometo  10:30:30 1 Mr. Baines' statements,  10:31:36
2 the letter of credit. I'm right now talking about 10:30:31 2 there was no way this 10:31:38
3 costs. And | want to come to something you just  10:30:33 3 project could proceed.”  10:31:39
4 said, which was that: 10:30:35 4 I would put to you, Mr. Low,  10:31:41
5 "It was through the 10:30:37 5 when you said that management wasn't aware, 10:31:43
6 arbitration process that  10:30:38 6 Mr. Ziegler has testified that, by the middle of  10:31:45
7 we definitively 10:30:39 7 May 2012, management was aware. Is that not 10:31:48
8 determined the valuation  10:30:40 8 accurate? 10:31:52
9 date; that it was not 10:30:41 9 A. Givemeamomenttoread 10:31:53
10 apparent to management  10:30:42 10 this paragraph again. 10:31:56
11 before that." 10:30:43 11 You are definitely correct 10:32:23
12 If I could ask my colleague to  10:30:45 12 that he says that they were aware of that. Some  10:32:24
13 hand you the witness statement of William Ziegler. 10:30:46 13 of these items fall outside of what | would have  10:32:31
14 It's the first witness statement of William 10:31:01 14 called a but-for analysis, being the political ~ 10:32:35
15 Ziegler, for the Tribunal. Iwantyoutoturnto 10:31:05 15 issues, whereas I'm going strictly to a 10:32:38
16 Page 5 at paragraph 18. 10:31:10 16 contractual type of analysis, rather than what was 10:32:44
17 A. I'msorry. Which 10:31:20 17 happening, perceived risk in the policy, if you ~ 10:32:48
18 paragraph? 10:31:22 18 will, of the government. 10:32:53
19 Q. Page 5, paragraph 18. 10:31:22 19 But if he has indicated here  10:32:56
20 A. Yes. 10:31:24 20 that they were aware of that, then that's the 10:32:58
21 Q. Mr. Ziegler testifies:  10:31:25 21 case. 10:33:03
22 "By middle of May 2012,  10:31:29 22 Q. So management knew by May 10:33:03
23 it was clear that, for ~ 10:31:32 23 2012 that this project could no longer be 10:33:05
24 many reasons, detailed in  10:31:33 24 developed. That is accurate; correct? That's ~ 10:33:09
25 both Mr. Mars' and 10:31:35 25 what it says; correct? 10:33:13
Page 62 Page 63
1 A. Well, itsaysitcould  10:33:15 1 that into consideration; that those are equivalent 10:35:09
2 not be financed, which, effectively, then it could 10:33:19 2 to development costs that would have been 10:35:13
3 not be developed. 10:33:23 3 undertaken had this project proceeded. So that's 10:35:17
4 However, the costs that go on  10:33:26 4 one piece of this. 10:35:22
5 beyond that date are characterized in a couple of 10:33:30 5 The letter of creditand the  10:35:25
6  ways. One is the expert costs that were inthe ~ 10:33:36 6 interest on the letter of credit - 10:35:27
7 preparation of, if you will, the first round of ~ 10:33:48 7 Q. We can get to the letter  10:35:29
8  reports for this arbitration, whether it be Sgurr  10:33:53 8  of credit. Ithink it is better if we sort of ~ 10:35:30
9 or Baird or whoever else. 10:33:57 9 proceed through this. I will give you plenty of  10:35:32
10 And as we heard from 10:34:01 10 opportunity to talk about the letter of credit,  10:35:34
11 Mr. Irvine the other day, and I, in fact, had had ~ 10:34:02 11 but I do want to focus on capitalized costs right 10:35:35
12 discussions, not with him, but with the others as  10:34:07 12 now, so let's focus on this issue as it is. 10:35:38
13 this was raised during this arbitrationasto  10:34:10 13 And I think you just said - 10:35:41
14 whether the work product and what they had done in  10:34:15 1‘51 and thep perhaps you can help me understand 10':35.:47
15 the preparation of those reports had a similarity 10:34:20 e something further, because you crossed out the 19-35-51
16 to--would have been replaced by actual work that 10:34:24 - \I/t\/e:r]koc?o)rqzubref\/(\:/zzguIeiﬁ(g());ga;sv::r?tgll?fd;& N 12;2:32
17 H H H . . - . . .
18 would Qa:j/e been required had this project 10'34'39 . 18 you've just noted, that there was work done by~ 10:36:09
proceeded. And each and every one of them agreed  10:34:32 ’ e T
19 with that, that it was things that would have had  10:34:37 ;g experts for tg's z;l]rb:‘tlratlon in 2014. . 10%%_:”165:12
20 to have been doe. 10:34:41 21 2014. And tf?t " Irsg Fepor:S were i 2015 . B.t 10:36:16
21 So based on a question 10:34:42 2o - AAnd e Second reports Were I - B Pygve
22 specifically put by Dr. Cremades, there was a 10:34:48 you Ie.ft included in your sunk costs as actual 10:36:21
23 confirmation by Mr. Irvine of that concept, and in  10:34:55 23 COSFS |ncurreq related to the deve!opment of the 10:36:25
24 developing this schedule, in indicating today that 10:35:01 24 project, the first reports. Is that right? 10:36:28
ping this SChecu’e, - 9 y 25 A. Effectively, yes, on the  10:36:31
25 the $17 million is still appropriate, I've taken  10:35:05 Y Yes,
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1 basis that | just described of the work that was ~ 10:36:32 1 to the cash flows. 10:38:03
2 contained there, and the product that came out of 10:36:36 2 Q. Soif I understand, then, 10:38:03
3 them would have been required for the development  10:36:40 3 you would then agree to me -- agree with me that, 10:38:05
4 of the project and could then be taken as a proxy 10:36:45 4 if this Tribunal were to decide not to award 10:38:09
5 for the development costs that would have been  10:36:49 5 future value with the contract or future value for 10:38:15
6 incurred in a but-for world. 10:36:51 6 this project and were to just focus on sunk costs, 10:38:18
7 Q. Right. Butthose costs  10:36:53 7 that those costs actually should not be included  10:38:21
8 were not actually incurred for the development of  10:36:55 8 in that figure; correct? 10:38:24
9 the project. They were incurred for the purposes 10:36:57 9 A. No, I would still 10:38:25
10 of this arbitration; correct? 10:36:59 10 disagree. | think that they can be characterized 10:38:29
11 A. The reports were prepared 10:37:02 11 as the equivalent of development costs that would  10:38:33
12 for the purpose of this arbitration. 10:37:03 12 have been incurred, granted they were -- there's  10:38:37
13 I looked at what the work 10:37:06 13 no question they were prepared for arbitration ~ 10:38:41
14 product was, because in the preparation of the ~ 10:37:09 14 reports, but they have the same characteristics of 10:38:46
15 discounted cash flow, all of that kind of analysis 10:37:14 15 work that would have been done for development.  10:38:50
16 and the cost of doing those kinds of analyses have 10:37:20 16 Q. Ithink your opinionis  10:38:53
17 been deducted from the cash flows. Sowe have  10:37:23 17 clear on that. 1 promised you we would get to the 10:38:56
18 said those costs would have had to have been 10:37:28 18 letter of credit, so here we are, letter of 10:38:59
19 incurred in a but-for world in earning the cash ~ 10:37:32 19 credit. 10:39:02
20 flows. 10:37:39 20 Now, you have said several 10:39:07
21 We have incurred them here.  10:37:39 21 times that the letter of credit represents an 10:39:09
22 Granted, they were prepared for the arbitration.  10:37:45 22 actual cost incurred to Windstream of $6 million; 10:39:12
23 But it's almost like getting double penalized in ~ 10:37:50 23 correct? 10:39:16
24 that respect if they're not added back, because we 10:37:55 24 A. At this date, that is 10:39:16
25 have effectively already deducted those in coming  10:38:00 25 correct. 10:39:18
Page 66 Page 67
1 Q. But there's never beena  10:39:18 1 MR. TERRY: Perhaps itwould  10:40:10
2 single draw on the letter of credit; correct? 10:39:20 2 be better to go to the transcript. 10:40:11
3 A. There has not been a draw  10:39:23 3 MR. SPELLISCY: Wecangoto 10:40:12
4 on the letter of credit, but it also has not been 10:39:24 4 the transcript, but... 10:40:13
5 -- returned is not the right word. The OPAhas  10:39:30 5 THE WITNESS: I'mnotsure,  10:40:16
6 not released its interest. 10:39:33 6 other than there's a continuing exposure under the 10:40:17
7 Q. Cancelled the letter of  10:39:34 7 FIT contract for the letter of credit. Andthat 10:40:24
8 credit, released its interest. Sure? 10:39:35 8 exposure has not been released to date. And 10:40:31
9 A. That's correct. Itisan 10:39:37 9 there's been discussion here of Windstream 10:40:35
10 outstanding obligation today. 10:39:38 10 requested that it be released, and there were some 10:40:40
11 Q. Mm-hmm. Now, you heard  10:39:40 11 negotiations that didn't go anywhere. They have 10:40:44
12 the testimony of Mr. Cecchini last week that, if  10:39:42 12 never been released. 10:40:46
13 Windstream asked for the letter of credit back,  10:39:44 13 BY MR. SPELLISCY: 10:40:48
14 the OPA would return it; correct? 10:39:46 14 Q. Now, outside of this 10:40:48
15 A. There was a very 10:39:49 15 release, you also heard Mr. Cecchini testify that, 10:40:49
16 significant subject to -- and | may not have the ~ 10:39:50 16 if either Windstream or the OPA terminated the FIT 10:40:54
17 exact words, but I believe it was the negotiation 10:39:55 17 contract on May 4, 2017, so a year from now, the  10:40:58
18 of a mutual release of some kind. 10:39:58 18 contract, the FIT contract, requires the letter of 10:41:03
19 Q. Right. Release between  10:40:00 19 credit to be released by the OPA,; correct? 10:41:05
20 the Claimant and the OPA; correct? 10:40:02 20 A. |think that that is 10:41:09
21 MR. TERRY: Iwould be very  10:40:06 21 correct, if that unfolds in that way. 10:41:23
22 careful as to how you are stating the evidence ~ 10:40:06 22 Q. Soyou would agree that, 10:41:28
23 here. 10:40:08 23 and if you don't agree with me now or you don't ~ 10:41:31
24 MR. SPELLISCY: Wecangoto  10:40:09 24 agree with Mr. Cecchini now, that certainly by May 10:41:33
25 the transcript. 10:40:10 25 4, 2017, that money under the contract can be 10:41:36
19
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1 released; correct? It is 100 percent refundable  10:41:42 1 in this agreement tothe  10:43:02
2 on that date; right? 10:41:51 2 contrary, either party ~ 10:43:04
3 A. If we could gotothe FIT 10:41:53 3 may terminate this 10:43:05
4 contract, I would like to look at the termination  10:41:57 4 agreement upon noticeto  10:43:06
5 clause, if you don't mind. 10:42:00 5 the other party and 10:43:07
6 Q. Sure. ItisTab1in 10:42:03 6 without any costs or 10:43:09
7 your binder. For the record, it is R-0092, 10:42:05 7 payments of any kindto  10:43:11
8 R-0092. We can turn to page 32 and look at 10:42:12 8 either party and all 10:43:12
9 Section 10.1(g). 10:42:23 9 completion and 10:43:15
10 We have been through this, but  10:42:27 10 performance security 10:43:17
11 I will read it again. That section says: 10:42:39 11 shall be returned or 10:43:17
12 "If by reason of one or  10:42:42 12 refunded (as applicable) 10:43:19
13 more events of force 10:42:44 13 to the Supplier..." 10:43:21
14 majeure, the Commercial ~ 10:42:45 14 A. Yes, | read that. 10:43:28
15 Operation Date is delayed 10:42:46 15 Q. Soyou would agree with ~ 10:43:29
16 by such events of force ~ 10:42:47 16 me, by May 4, 2017, Windstream will get its letter 10:43:31
17 majeure for an aggregate  10:42:49 17 of credit back as long as it terminates? 10:43:39
18 of more than 24 months ~ 10:42:50 18 A. Thatwould appear to be ~ 10:43:42
19 after the original 10:42:51 19 the reading of that. 10:43:46
20 Milestone Date For 10:42:53 20 At this date, that hasnot ~ 10:43:49
21 Commercial Operation 10:42:54 21 occurred. | believe what has been stated by 10:43:51
22 (prior to any extension  10:42:56 22 Mr. Mars, | think, is that, if the letter of 10:43:57
23 pursuant to Section 10:42:57 23 credit is returned, then it's not going to be --  10:44:02
24 10.1(f)) then 10:43:00 24 they're not looking for double compensation, but ~ 10:44:06
25 notwithstanding anything ~ 10:43:01 25 it hasn't been returned. It hasn't been released. 10:44:09
Page 70 Page 71
1 And, therefore, at this date, it is appropriate to  10:44:13 1 is dealt with. 10:45:28
2 include. It hasn't been released. 10:44:16 2 Q. But, Mr. Low, I would put 10:45:29
3 Q. But, Mr. Low, if the 10:44:19 3 to you that there is a guarantee that the money ~ 10:45:30
4 Tribunal were, at this hearing -- the Tribunal is  10:44:21 4 will be refunded. That guarantee is in section ~ 10:45:33
5 going to go away from this, and they're goingto  10:44:23 5 10(g) of the FIT contract, which provides, on May 10:45:35
6 deliberate. And if they agreed with you that 10:44:25 6 4, 2017, Windstream can terminate the FIT contract 10:45:38
7 Windstream -- and awarded $6 million for this 10:44:28 7 and get all completion and performance security ~ 10:45:43
8 letter of credit, prior to May 4th or even after  10:44:32 8 back. Is that not what it says? 10:45:46
9 May 4, 2017 -- | would hope it would be prior - 10:44:36 9 A. Thatis what that says.  10:45:47
10 [Laughter.] 10:44:42 10 Q. Thank you. 10:45:51
11 BY MR. SPELLISCY: 10:44:43 11 PRESIDENT: Mr. Spelliscy, we  10:45:55
12 Q. -- Windstream could 10:44:44 12 can break any time when it is convenient in the ~ 10:45:57
13 simply invoke its right under Section 10(g) of the 10:44:44 13 next five, ten minutes. 10:45:59
14 FIT contract and have that $6 million letter of ~ 10:44:50 14 MR. SPELLISCY: lam happyto 10:46:04
15 credit back, they would get double recovery, would 10:44:53 15 break now. We're going to start talking about ~ 10:46:08
16 they not? 10:44:55 16 interest on the letter of credit, so | am happy to 10:46:11
17 A. Theintent, sir,isnot  10:44:56 17 take a break right now. 10:46:13
18 double recovery. There has been no guarantee at  10:44:59 18 PRESIDENT: Okay. We will 10:46:15
19 this point that that letter of credit is going to  10:45:03 19 continue at 11:00 a m. Thank you. 10:46:16
20 be or has been refunded. And so, today, it stands 10:45:06 20 --- Recess taken at 10:46 a m. 10:46:20
21 there as an obligation. That's the point of what 10:45:11 21 --- Upon resuming at 11:01 a m. 10:53:19
22 is here. 10:45:15 22 PRESIDENT: Mr. Spelliscy, we  11:01:42
23 There is no request for double  10:45:15 23 will go on. 11:01:55
24 recovery. But, to my understanding, the Tribunal 10:45:17 24 BY MR. SPELLISCY: 11:01:56
25 cant, as part of what it does, dictate how that  10:45:23 25 Q. Thankyou. Beforethe  11:01:58
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1 break, we were going to just start talking about  11:02:02 1 correct? Or at least the date of this reply 11:03:48
2 another item on your schedule, so if we have 11:02:06 2 report; correct? 11:03:51
3 Schedule 3(b) again in front of us. And I now  11:02:11 3 A lt-—-itwasuptothe  11:03:52
4 want to talk about the last item on that, which ~ 11:02:23 4 date of this reply report. It's continuingto ~ 11:03:53
5 says "Interest on Letter of Credit." 11:02:28 5 accrue. 11:03:56
6 Now, I think, just -- just for 11:02:32 6 Q. Okay. Idlike tolook  11:03:57
7 -- for clarification here, when you say "interest 11:02:39 7 now at tab -- I believe it's 12 in your binder, ~ 11:04:00
8 on letter of credit," because there's been no 11:02:41 8 which, for the record, is C-1529. 11:04:10
9 draws, you don't mean the actual interest that has 11:02:45 9 Now, this is the security 11:04:21
10 accrued on any draws on the letter of credit; 11:02:48 10 agreement, Supplemental FIT Security Provision ~ 11:04:22
11 correct? There's been no draws. It's not 11:02:50 11 Agreement, between Windstream and three of its ~ 11:04:27
12 interest on the letter of credit. It's interest 11:02:53 12 investors that you relied upon when calculating  11:04:30
13 due to the investors in Windstream for putting the 11:02:57 13 the claim of interest; correct? 11:04:35
14 money up to secure the letter of credit. Do | 11:03:.01 14 A. That's correct. 11:04:37
15 have that right? 11:03:03 15 Q. Now, I havetoadmit|  11:04:37
16 A. That's correct. 11:03:04 16 was a bit confused by some of the testimony 11:04:45
17 Q. Okay. Great. Now, to 11:03:04 17 earlier in the week - if we canturnto --or  11:04:47
18 talk about this further, we actually do have to go 11:03:12 18 last week. 11:04:49
19 back into confidential. 11:03:15 19 If we can turn to page 6 of ~ 11:04:49
20 --- Confidential transcript begins 11:03:23 20 this agreement, we see that this agreement is not  11:04:52
21 BY MR. SPELLISCY: 11:03:23 21 signed; correct? 11:05:00
22 Q. Now, in your schedule 11:03:32 22 A. Thepagelhaveisnot  11:05:02
23 here, you have interest on the letter of credit at 11:03:35 23 signed. 11:05:06
24 about $5.27 million Canadian. And to be clear,  11:03:39 24 Q. Right. And Ithinkyou  11:05:07
25 that is interest owed up until the current date;  11:03:44 25 were here when Mr. Ziegler testified, when first  11:05:08
Page 74 Page 75
1 presented with this document, when Ms. Squires ~ 11:05:16 1 on page 2. And here in the agreement itsnot ~ 11:06:45
2 took him there, his first reaction was, "l dont 11:05:20 2 described as interest. It's described as a "fee"; 11:06:58
3 believe | have ever seen or reviewed this before.” 11:05:23 3 correct? 11:07:02
4 Were you here when he said 11:05:26 4 A. That's correct. 11:07:02
5 that? 11:05:28 5 Q. Okay. Soitsactuallya 11:07:03
6 A. |--1washere. Imust 11:05:28 6 -- it's not interest on the letter of credit,as 11:07:06
7 say | don't particularly recall that comment, but  11:05:33 7 you said in Schedule 3(b). It's afeethatthe 11:07:08
8 I was here. 11:05:37 8 Windstream investors are charging Windstream in ~ 11:07:12
9 Q. Okay. So I guess, 11:05:38 9 exchange for making the money available to secure  11:07:15
10 Mr. Low, you've relied upon an unsigned letter as  11:05:41 10 the line of credit at the Royal Bank of Scotland. 11:07:20
11 evidence of interest due on the deposit of funds  11:05:48 11 Is that right? 11:07:24
12 to secure the letter of credit. Is that right?  11:05:52 12 A. That's correct. It's 11:07:25
13 A. Yeah. If thisis the 11:05:54 13 interest on the money that they provided -- that  11:07:27
14 only copy that has ever been provided and it's ~ 11:06:01 14 they to the Bank of Scotland. 11:07:30
15 unsigned, it's my understanding that this was the 11:06:05 15 Q. It'safee; correct? 11:07:32
16 agreement that was reached as between the parties 11:06:09 16 A. lt-itisstated here  11:07:34
17 and has -- has been accrued on that basis. 11:06:13 17 as a fee. 11:07:37
18 Q. Ithink it's the only 11:06:18 18 Q. Thank you. Now Iwantto 11:07:39
19 copy that we have, sir. But let's take alook  11:06:23 19 look at the amount that you are claiming. Now, in  11:07:42
20 further at it so that we just understand, so that 11:06:28 20 the paragraph 53 of your second report, where this 11:07:49
21 even if it was -- | would submit we donthave ~ 11:06:31 21 is, the evidence that you relied upon for site --  11:07:52
22 evidence that it was, but even if it was, let's  11:06:34 22 for the -- for the sunk costs is detailed. The  11:07:57
23 look further. 11:06:36 23 only source that you cite with respect to 11:07:59
24 Now, you call this intereston  11:06:37 24 confirming the accuracy of the calculation is 11:08:02
25 the letter of credit, but let's look at Clause 3  11:06:41 25 Exhibit C-1889, which is at Tab 2 of your binder. 11:08:04
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1 And | have to admit I'ma bit  11:08:16 1 2014 on the version that we have. 11:09:36
2 confused by this -- this chart. Maybe you can 11:08:23 2 THE WITNESS: The June 19th --  11:09:40
3 help me out. Because this is not an invoice or ~ 11:08:29 3 MR. SPELLISCY: Thatsonthe 11:09:41
4 any sort of other -- any sort of formal document; 11:08:31 4 top line. On the bottom line -- there's two 11:09:42
5 correct? 11:08:35 5 charts there -- you have a later date of June 19. 11:09:43
6 A. Thisdocumentisnotan  11:08:36 6 PRESIDENT: Okay. | stand 11:09:46
7 invoice or -- no. 11:08:39 7 corrected. Thank you. 11:09:47
8 Q. No. And, in fact, 11:08:41 8 BY MR. SPELLISCY: 11:09:48
9 looking at the document -- well, did Deloitte 11:08:42 9 Q. Ishould have beenmore  11:09:48
10 prepare this document? 11:08:46 10 clear. So you don't know when this was prepared. 11:09:49
11 A. No. 11:08:47 11 Is that right, Mr. Low? 11:09:54
12 Q. No. Solooking at the  11:08:49 12 A. I'msorry. Atthis 11:09:56
13 document, there is no evidence at all of who 11:08:51 13 moment, | don't know when it was prepared. 11:09:58
14 prepared it, is there? 11:08:54 14 Q. Okay. Sothenl 11:09:59
15 A. There is not anythingon  11:08:55 15 understand the evidence upon which you're relying  11:10:04
16 this document that appears to indicate who 11:09:03 16 to calculate the interest on the letter of credit  11:10:08
17 prepared it, no. 11:09:07 17 is the agreement that you cited that we just 11:10:12
18 Q. No. And there's no 11:09:08 18 looked at, which was an unsigned agreement, anda  11:10:15
19 evidence here that any of -- when this was 11:09:09 19 chart which you don't know by who or whenitwas  11:10:18
20 prepared, is there? It says "as of June 19, 11:09:12 20 actually prepared; correct? 11:10:22
21 2015." Is that when you believe this was 11:09:19 21 A. 1would believe, based on  11:10:24
22 prepared? 11:.09:21 22 other documents that I have looked at since, that  11:10:34
23 A. |--I'mnot exactly 11:09:21 23 this would have been prepared by David Mars, in -~ 11:10:39
24 sure. 11:09:34 24 that he was keeping a running track of who 11:10:44
25 PRESIDENT: We have 31, July  11:09:35 25 contributed what, when, and the calculations of ~ 11:10:49
Page 78 Page 79
1 the so-called interest or fee as you have referred 11:10:53 1 that worked. 11:12:06
2 toit. 11:10:58 2 Q. Right. But 'masking ~ 11:12:07
3 Q. Well, as the contract 11:10:59 3 solely about what you relied upon when you 11:12:09
4 refers to it as a fee. 11:11:01 4 prepared your opinion here, not -- so if we can ~ 11:12:11
5 But to be -- to be clear, you  11:11:02 5 stick to what you relied upon when you prepared.  11:12:17
6 say this was believed -- you believed that it was  11:11:04 6 A. It was based on this 11:12:20
7 David Mars. But when you were including interest 11:11:07 7 information and my understanding of the 11:12:22
8 on letter of credit, or should have been feeon  11:11:10 8 arrangements between the company and the partners. 11:12:25
9 letter of credit, in your schedule 3(b), you 11:11:12 9 Q. Andthe? I'msorry. | 11:12:32
10 didn't ask David Mars who prepared this or where  11:11:18 10 missed the last -- and the? 11:12:33
11 it was from. You just accepted both the unsigned 11:11:20 11 A. And the partners. 11:12:34
12 agreement and this chart. Isn't that right? 11:11:24 12 Q. And the partners, the 11:12:35
13 A. Onthebasisthatthe  11:11:27 13 partners who had signed this agreement? 11:12:36
14 agreement was unsigned, | had an unsigned 11:11:32 14 A. That's correct. Yes. 11:12:38
15 agrefement. And | believe the source of thisto be 11:11:35 15 Q. Or had not signed it? 11:12:39
D e —— (8 A e s
18 0. Butyou didn:t roduce 11"11'_44 17 Q. Whose names are listed on  11:12:42
19 those detailed.calculzi/tions into Ft)he record did. i1'11'47 - the agreement? - 111244
20 you? You just -- you just produced this c’hart' 1i'1i'50 ” : Now, in terms of - | h_ave - Az
- righ.t’) 111151 ’ A 20 | have just a couple of qther questions here on  11:12:49
29 | A 1 -1 did not produce ' '11'11_52 21 this ch_art that we have in front of_us atTab3. 11:12:52
. : . T 22 There is no reference at all to the interest that  11:12:54
23 the detailed calculations and spent some time 11:11:54 23 has accrued on the invested funds sitting in that  11-12:59
24 since Mr. Goncalves' last report with Mr. Mars,  11:12:01 Stng e
o5 frying to get a better appreciation of how all  11:12:04 24 Royal Bank of Scotland account, is there? 11:13:02
- 25 A. Thereis nothing hereto  11:13:04
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1 indicate that. I -- I've looked into that, again, 11:13:07 1 them otherwise, wouldn' it? 11:14:43
2 since some of these issues have arisen either 11:13:14 2 A. The --as | said, the 11:14:45
3 through Mr. Goncalves or -- or while attending the 11:13:18 3 amount is very small, because the interest amount  11:14:47
4 arbitration. 11:13:23 4 on--onan LC is very small and is offset, then  11:14:50
5 The amount is relatively de  11:13:24 5 again, with fees. But, yes, the amount should be  11:14:53
6 minimus, if you will. It's around $100,000. 11:13:30 6 offset. And, at present, my understanding is it's 11:14:59
7 Q. Thereisnoevidence of 11:13:33 7 in the order of $100,000. 11:15:06
8 that on the record, is there? 11:13:36 8 Q. Right. Based onwhat 11:15:08
9 A. Atthe moment, thereis 11:13:37 9 Mr. Mars has told you? 11:15:10
10 not. If one got the detailed calculation from  11:13:39 10 A. Based on the calculations 11:15:12
11 Mr. Mars, that amount is ascertainable. 11:13:43 11 that I have seen. 11:15:13
12 Q. Okay. So, well, yousay 11:13:48 12 Q. Done by Mr. Mars? 11:15:14
13 the detailed calculation from -- from Mr. Mars. ~ 11:13:53 13 A. Done by Mr. Mars. 11:15:16
14 You haven't seen a bank statement from the Royal ~ 11:13:55 14 Q. Thank you. Now, when!  11:15:17
15 Bank of Scotland, 1 assume? 11:13:57 15 look at this chart -- and I'm going to be looking 11:15:27
16 A. lhavenot. I-1have 11:13:58 16 just at the bottom one there, the one that says as 11:15:31
17 seen detailed calculations that underlie these ~ 11:13:59 17 of June 19, 2015 -- | see that there were a number 11:15:35
18 calculations and the residual amount that has been 11:14:04 18 of letter of credits that were actually closed in  11:15:39
19 accruing from the Royal Bank of Scotland. 11:14:11 19 2010 and 2011 which had interest on them; correct? 11:15:44
20 Q. Butyou would agree with  11:14:14 20 And I'm looking, really, at the first, say, four. 11:15:52
21 me that any interest, whatever amount it is, that 11:14:19 21 The last one of the first four closed in June of  11:15:57
22 will be returned to Windstream, even if that's May 11:14:25 22 2011; correct? 11:16:00
23 4, 2017, cannot be counted, or has to be taken ~ 11:14:29 23 A. I'msorry. Would you-- 11:16:01
24 against the interest that they might be payingto  11:14:36 24 you're talking about the calculation at appendix ~ 11:16:06
25 their investors. That would be a windfall for ~ 11:14:40 25 or Tab 2? 11:16:11
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1 Q. AtTab2,yes. Soifyou 11:16:12 1 minute, please. That -- that is correct. On--  11:17:28
2 look at the bottom chart there -- 11:16:14 2 that is correct, yes. 11:17:55
3 A. Yes. 11:16:16 3 Q. Okay. You are, of 11:17:56
4 Q. --you will see anumber 11:16:16 4 course, aware that the Canadian dollar was worth ~ 11:17:58
5 of letter of credits listed. And they have 11:16:17 5 far less against the U.S. dollar in 2015 thanit  11:18:04
6 beginning and end dates. 11:16:19 6 was in2011; correct? Most Canadians are. 11:18:07
7 A Yes. 11:16:21 7 A. Yeah. |--lappreciate 11:18:10
8 Q. Andyoullseetheend  11:16:22 8  that the Canadian dollar has fluctuated against ~ 11:18:13
9 dates for the first four actually ended in 2010, 11:16:23 9 the U.S. dollar. 11:18:17
10 2010, 2010, and 2011. Do Yyou see that? 11:16:27 10 Q. And is now worth much 11:18:18
11 A Yes. 11:16:31 11 [ess than it was in 2010 and '11? 11:18:19
12 Q. Okay. Now, justsol  11:16:32 12 A. ltisnowworthmuch  11:18:23
13 understand, in calculating the interest for those 11:16:34 13 less. 11:18:24
14 letters of credit which ended in 2010 and 2011, 11:16:40 14 Q. Thankyou. Letslookat 11:18:24
15 you applied the exchange rate of 1.24480, Which 11:16:44 15 just a few more minutes at some of the other 11:18:27
16 was .the exchange rate -- or whoever prepared this  11:16:50 16 charges that you say are actual sunk costs. And ~ 11:18:29
17 applied that exchange rate, which was the exchange 11:16:53 17 s0 let's come back to your second report at page  11:18:32
18 rate as of June 19, 2015. Does that seem right?  11:16:56 18 54, 11:18:36
;g exchange ratAe. atltz:lltl Z\zﬁet h?lfr:Ztt': iorrecil-ﬂlolll'l?'OZ ” : vou hav_e offered your opinion - 11:18:41
1 0. So.in ess.ence the '11.17.05' : 20 to the Tribunal that, in paragraph (d) -- 11:18:51
. T NN R 21 subparagraph (d), that $709,536 of actual expenses 11:18:59
22 interest was calculated using the exchange rate of 11:17:08 2 were incurred by Windstream in paving management  11:19:08
23 today on letters of credit that closed five years 11:17:13 23 Whi y | Capital ﬁ o gh " g o
o4 ago. Is that right? 111716 " costs to White Owl Capital. Is that rig .t. . 11:19:11
o5 A I'miust-- ai 111717 A. Yes. 11:19:15
just - give me one o5

Q. Andinclaiming themasa 11:19:16
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1 sunk cost, you claimed that they were, therefore, 11:19:17 1 Q. Yes. Andinthefirst  11:20:24
2 related to the Windstream-Wolfe Island Shoals 11:19:20 2 line of the memo, it says: 11:20:25
3 project; correct? 11:19:23 3 "We wanted to provide an  11:20:27
4 A. That's correct. 11:19:24 4 update on the progress of 11:20:28
5 Q. Okay. Now, yousayin  11:19:24 5 our 2,500-megawatt 11:20:31
6 this paragraph that -- the last sentence: 11:19:33 6 project portfolio." 11:20:33
7 "We have received 11:19:36 7 Do you see that? 11:20:33
8 documentation from David = 11:19:37 8 A. Yes. 11:20:34
9 Mars documenting the 11:19:39 9 Q. Okay. So, in fact, this  11:20:37
10 agreement for payment of  11:19:40 10 memo is not solely about the 300-megawatt Wolfe ~ 11:20:38
11 10,000 per month in 11:19:41 11 Island Shoals project. It's about all of 11:20:42
12 management fees inthe  11:19:42 12 Windstream's projects, onshore, offshore, and 11:20:44
13 form of a memorandumto  11:19:43 13 outside of Ontario; correct? 11:20:47
14 the equity investors."  11:19:44 14 A. That's correct. 11:20:49
15 And you cite for that Source  11:19:46 15 Q. Okay. If weturntopage 11:20:49
16 C-1882. 11:19:50 16 3, there is a section called "Management Change." 11:20:52
17 A. That's correct. 11:19:54 17 Do you see that? 11:20:56
18 Q. Andlets--thatsat  11:19:55 18 A. Yes, | do. 11:20:57
19 Tab 3 in your binder, so let's turn to that now.  11:19:56 19 Q. Andin the first line, it 11:20:58
20 This is a memorandum written ~ 11:20:07 20 says: 11:20:59
21 by Bill Ziegler and David Mars on "Windstream 11:20:10 21 "We have recently cometo 11:21:00
22 Energy Updating Capital Call Data," December 29, 11:20:20 22 the decision to terminate  11:21:00
23 2010; correct? 11:20:21 23 the employment agreement  11:21:02
24 A. That's what it states, 11:20:23 24 of Mark Bell." 11:21:02
25 Yes. 11:20:24 25 And if you look at the second  11:21:05
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1 paragraph, in the first line, it says: 11:21:06 1 $10,000 management fee that even mentionsthe ~ 11:21:41
2 "As part of this 11:21:08 2 Wolfe Island Shoals project, is there? 11:21:44
3 transition, we have 11:21:08 3 A. Well, the -- the 11:21:46
4 decided to expand the 11:21:09 4 memorandum speaks to a number of projects, 11:21:51
5 responsibilities of Hally 11:21:11 5 including Wolfe Island Shoals, and Wolfe Island ~ 11:21:55
6 Hofmeyr, our British 11:21:13 6 Shoals becomes virtually the sole continuing 11:22:03
7 Columbia field 11:21:16 7 project in this entity. And this arrangement for  11:22:06
8 representative, to 11:21:17 8 the strategic day-to-day involvement ended up 11:22:13
9 include our projects in ~ 11:21:17 9 relating to Wolfe Island Shoals as the principal 11:22:21
10 Wyoming." 11:21:19 10 operating entity that continued. 11:22:25
11 And if you look at the third ~ 11:21:19 11 Q. Okay. ldontthinkl  11:22:28
12 paragraph, in the last line, it says: 11:21:21 12 got an answer. There's nothing in these 11:22:30
13 "Due to the 11:21:25 13 paragraphs that mentions the Wolfe Island Shoals  11:22:32
14 time-intensive nature of  11:21:25 14 project, is there, these paragraphs where it's ~ 11:22:34
15 our involvement --" 11:21:27 15 discussing -- the section where it's discussing ~ 11:22:39
16 Meaning White Owl Capital. 11:21:28 16 the $10,000 management fee? 11:22:40
17 "-- we will begin --" 11:21:29 17 A. ldontthink thatsa-- 11:22:44
18 We will begin. 11:21:30 18 that's a fair statement. The -- the word isnot  11:22:50
19 "-- charging Windstreama 11:21:31 19 there. But if you read the last paragraph, it~ 11:22:52
20 $10,000 per month 11:21:33 20 says: 11:22:57
21 management fee." 11:21:33 21 "Lastly, we will continue  11:22:58
22 Do you see all of that? 11:21:35 22 the day-to-day strategic  11:23:00
23 A. Yes. 11:21:36 23 involvement that we have  11:23:02
24 Q. Okay. Thereis nothing  11:21:37 24 with the Company."” 11:23:03
25 in these paragraphs where it's talking about the ~ 11:21:39 25 The Company includes Wolfe 11:23:.07
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1 Island Shoals as one of its and, in the end, its  11:23:10 1 Q. And that's about 13 11:24:27

2 principal activity. 11:23:15 2 percent of the capital call. The total portfolio 11:24:28

3 So | -- | think your 11:23:18 3 there is 3.1 million; right? 11:24:30

4 characterization is a little extreme that there's  11:23:20 4 A. lhaven't checked your 13 11:24:33

5 no mention. | think it's there by inclusion. 11:23:24 5 percent, but | presume you're correct. 11:24:37

6 Q. Okay. Well, let'sturn  11:23:27 6 Q. Itlooks about right; 11:24:38

7 to the next page in this document, which is page  11:23:28 7 right? It's more than 10; right? 11:24:40

8 4. And you'll see the capital call that's being  11:23:30 8 A. At--atthat momentin  11:24:43

9 made in this -- this memorandum. And at the very 11:23:36 9 time, yes. 11:24:46
10 bottom, you'll see how they're going to allocate  11:23:39 10 Q. Okay. Now, the offshore, 11:24:47
11 that capital call. 11:23:42 11 which | assume is the Windstream Wolfe Island, 11:24:49
12 And it has two categories. 11:23:45 12 isn't even separately broken out here. It's 11:24:52
13 One is onshore Ontario and B.C., which, asyou  11:23:48 13 grouped with offshore and Wyoming; correct? 11:24:55
14 would agree with me, is not the Wolfe Island 11:23:51 14 A ltis. 11:24:58
15 Shoals project; correct? 11:23:53 15 Q. Okay. So from this 11:24:59
16 A. That's correct. 11:23:55 16 agreement, you would agree with me that it's not  11:25:00
17 Q. Okay. And that's got 11:23:55 17 clear at this time how much of the work is being  11:25:04
18 $402,004,450, | guess, allocated to it in this ~ 11:23:57 18 split between the Wyoming projects and the 11:25:09
19 capital call. That's about 13 percent of what was 11:24:05 19 offshore Wolfe Island Shoals project, correct, ~ 11:25:12
20 going to be -- that was what was being called for 11:24:08 20 from this document? 11:25:17
21 capital; correct? |don't have a PowerPointtodo 11:24:09 21 A. At--atthisdate, the 11:25:18
22 that math for you, unfortunately. 11:24:16 22 way this document is prepared, | think thatisa  11:25:24
23 A. No. I'mjustchecking  11:24:18 23 fair statement. If you just -- just give mea  11:25:29
24 here. Sorry, $402,000 is for Ontario onshore and  11:24:20 24 second, though. 11:25:32
25 B.C., yes. 11:24:26 25 Q. Sure. 11:25:32
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1 A. Atthis point, | think ~ 11:25:34 1 for the calculation that you've opined to the 11:27:13

2 that is a fair statement, at this December 2010 11:25:55 2 Tribunal should be awarded as sunk costs against  11:27:16

3 date. Correct. 11:26:02 3 Canada for White Owl Capital; correct? 11:27:18

4 Q. Okay. Now, to be clear, 11:26:03 4 A. Yes. The document to 11:27:21

5 it says it here they're going to charge a 10 11:26:06 5 which we're referring, yes. Yes, it is. 11:27:27

6 percent or $10,000 per month management fee. But 11:26:08 6 Q. Yes. And, again, there  11:27:30

7 you never saw any formal legal agreement between  11:26:11 7 is no information as to who prepared it? 11:27:31

8 Windstream and White Owl Capital with respectto  11:26:14 8 A. No. Again, it - it 11:27:33

9 that management fee; correct? 11:26:16 9 would have been prepared by either Nancy Baines or 11:27:36
10 A. This is the documentto  11:26:18 10 David Mars. 11:27:39
11 which we referred. 11:26:19 11 Q. Okay. And there's no 11:27:39
12 Q. Okay. And Ithink, for  11:26:22 12 information as to when it was prepared? 11:27:40
13 clarity of the record, you never saw an -- an 11:26:24 13 A. No. Other than sometime ~ 11:27:42
14 actual legal agreement to this effect; correct?  11:26:26 14 in 2015, in that the dates run until June 2015.  11:27:49
15 A. This is the documentto  11:26:29 15 Q. Right. So thiswasnt-- 11:27:52
16 which we referred. This is the document that |~ 11:26:31 16 this is -- then it appears that this is not a 11:27:55
17 have seen. 11:26:33 17 contemporaneous business record, then, back from  11:27:57
18 Q. Okay. Now, inyour 11:26:33 18 2010. This is something that was prepared in--  11:28:00
19 Schedule 3(b), which we're examining indetail ~ 11:26:43 19 for the purposes of this arbitration; correct? ~ 11:28:03
20 here, to justify the amount of the claim damages  11:26:46 20 A. It was prepared for 11:28:05
21 against Canada that you were -- say were caused by 11:26:50 21 purposes of the arbitration. Part of the amounts 11:28:09
22 the offshore wind deferral in Ontario, you 11:26:52 22 are contemporaneous in that they've been paid and  11:28:14
23 referred to Exhibit C-1891, and that's at Tab 4 of 11:26:56 23 we can see that and they've been -- we have seen  11:28:19
24 your binder. So if we can go there now. 11:27:01 24 documentation. Part of it is accrued, which 11:28:22
25 This is what you relied upon  11:27:06 25 wasn't a contemporaneous business document. 11:28:28
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1 Q. Well, help me understand ~ 11:28:30 1 costs; correct? 11:30:16
2 one thing you just said there. So this is a 11:28:42 2 A. On--onthat basis, sir, 11:30:17
3 document you say -- the only document that you =~ 11:28:44 3 for the beginning time period. But I'm -- 'm not 11:30:22
4 cite that you relied upon. But I -- | thought you 11:28:45 4 as familiar with what happened to the balance of  11:30:26
5 just said that you saw something else to support  11:28:48 5 these projects; that there probably should be an  11:30:28
6 these calculations. Did | mishear that? 11:28:53 6 allocation on the early months, yes. 11:30:33
7 A. There -- there are 11:28:56 7 Q. Okay. Now, I wanttoask 11:30:35
8 records that | have seen of tax information that  11:29:05 8 you one more thing, because, if we look at this ~ 11:30:37
9 indicate that the amounts were -- were paid, and ~ 11:29:13 9 spreadsheet, you've got a $10,000 per month charge 11:30:41
10 then the balance was -- has been accrued. 11:29:19 10 going all the way back to October of 2010. Is  11:30:46
1 Q. Andyou didn't citetoor 11:29:22 11 that right? 11:30:50
12 refer to or include any of those attached to your 11:29:24 12 A. Yes, | see that. 11:30:50
13 report, did you? 11:29:27 13 Q. Okay. The memorandumwe 11:30:52
14 A. |- 1didn't, no. 11:29:28 14 just looked at and that you relied upon in 11:30:54
15 Q. Now, here, ifyouscan ~ 11:29:29 15 offering your opinion to this Tribunal was dated ~ 11:30:59
16 down this column, you see that the entire $10,000 11:29:39 16 December 29, 2010. And you will recall it said ~ 11:31:01
17 per month amount for White Owl Capital Management  11:29:44 17 that White Owl would begin charging a $10,000 per 11:31:06
18 for the entire period of time there is being 11:29:49 18 month fee; correct? 11:31:10
19 charged as if it was related to the Wolfe Island ~ 11:29:52 19 A. That's what it says. 11:31:11
20 Shoals development. But, Mr. Low, | puttoyou  11:29:56 20 That's correct. 11:31:15
21 that we just saw the record of this agreement, and 11:30:00 21 Q. Soinyour report yousay 11:31:15
22 we agreed that, in fact, other work was goingon  11:30:03 22 you used this chart to confirm the accuracies of ~ 11:31:18
23 that was not related to the Wolfe Island Shoals.  11:30:08 23 your conclusions, but you would now admit that ~ 11:31:23
24 So you would agree with me that the calculation ~ 11:30:11 24 this chart is, in fact, not accurate at all; 11:31:25
25 represented here overstates the amount of sunk ~ 11:30:13 25 correct? 11:31:29
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1 A. There --there is a 11:31:30 1 the information in this memorandum, you cannot ~ 11:33:06
2 discrepancy between the two documents. Thereis  11:31:36 2 verify they're all paid for Wolfe -- the Wolfe ~ 11:33:08
3 not a discrepancy in the amounts that were paid.  11:31:42 3 Island Shoals project. But you say you have seen  11:33:11
4 So they did start in October 2010. However, this 11:31:48 4 they were paid, but you haven't included any of =~ 11:33:13
5 -- this commentary in the memorandum at Tab 3is  11:31:53 5 that evidence in any of the citations that you =~ 11:33:15
6 dated in December. 11:31:58 6 have provided to this Tribunal. And can you tell 11:33:19
7 Q. Mr. Low, I'm confused. 11:31:59 7 me what exhibit it is in the record? 11:33:21
8 You said they started in -- on October 2010, but ~ 11:32:01 8 A The-I-lcan'ttell 11:33:24
9 the only two things that you have cited to in your 11:32:04 9 you what the exhibit is, but there are records ~ 11:33:35
10 report to justify your calculationare the two ~ 11:32:06 10 of -- the financial records of Wolfe Island 11:33:42
11 things we just looked at: this chart and that ~ 11:32:09 11 Shoals, being the QuickBooks data that has been  11:33:49
12 agreement. 11:32:12 12 provided, that I think tie in and reflect the ~ 11:33:52
13 A. Other - other thanwe  11:32:15 13 amounts that were paid, not necessarily accrued.  11:33:57
14 had verified the payments that were made. And ~ 11:32:18 14 And, therefore, they would relate to that and be ~ 11:34:01
15 those would -- the payments that were made 11:32:22 15 traceable, then, to that. 11:34:08
16 included the ones from October and November, 11:32:25 16 Q. Okay. 11:34:08
17 December 2010 that appear to have been paid before 11:32:28 17 A Idont--ldontknow  11:34:10
18  this memorandum indicated they were goingto ~ 11:32:35 18 what that exhibit number is. 11:34:10
19 start. So they were paid, but not pursuant to the 11:32:37 ;g . ? .Okay. NOV\IlaaISO 0 ?]Sk’ 11:34:13 s
20 way this memorandum from December 29, 2010 is ~ 11:32:48 - lﬂ terrr]ns of clarity, t);::u V\r/]ou agre(;‘ht. athm(ist of 1113242:1%6
21 written. 113253 i e charges -- monthly charges on this char 34
2 Q. So they were — your 11-32:54 actually relate or actually oceur after your May 11:34:28
23 evidence today is that you've seen evidence that  11:32:56 23 22,2012 valuation date; right? 11:34:33
24 there were amounts paid, although you would admit  11:33:00 24 A. Yes, they do. 11:34:36
paid, gn'y 25 ; 2
o5 11:33:03 Q. Ihave one other question 11:34:37

that, considering the date on this memorandum or

26

A.S.A.P. Reporting Services Inc.

(613)564-2727

(416)861-8720



PCA Case No. 2013-22

WINDSTREAM ENERGY LLC v. GOVERNMENT OF CANADA

CONFIDENTIAL
February 23, 2016

Page 96 Page 97
1 on this chart. If we look at the box, look inthe 11:34:39 1 A. That -- that's correct.  11:35:45
2 box, at the right-and box in the column there, and 11:34:42 2 | mean, this had -- at the current dates, that 11:35:50
3 you have said this. You said that some of these ~ 11:34:45 3 1.24 would not be enough. But at other dates 11:35:55
4 amounts have actually been paid; correct? 11:34:47 4 here, it would be too high. 11:35:58
5 A. Yes. 11:34:49 5 Q. That'sright. I dowant 11:36:00
6 Q. Okay. And, infact, we  11:34:50 6 to come now back to Schedule 3(b), and | wantto  11:36:05
7 see the paid amounts show as $390,000. Do you see 11:34:51 7 talk, | think, about the last item on sunk costs, 11:36:13
8 that? U.S. dollars. 11:34:58 8 and these are now the ControlTech accrued amounts. 11:36:22
9 A. That's correct. 11:34:59 9 Okay? 11:36:30
10 Q. Okay. Butin--ifwe  11:35:00 10 Now, you claim here that there 11:36:31
11 look down at the bottom there, at the exchange ~ 11:35:05 11 is about $1.5 million in sunk costs that should be 11:36:34
12 rate again, we see that the exchange rate is the ~ 11:35:07 12 attributed to the imposition by Ontario of the ~ 11:36:40
13 rate that we saw before, in June of 2015, for U.S. 11:35:10 13 deferral on offshore wind development. 11:36:44
14 dollars to Canadian dollars. Is that right? 11:35:15 14 Now, we actually do have 11:36:48
15 A. That's also correct. 11:35:18 15 contracts in the record, signed contracts inthe ~ 11:36:52
16 Q. So eventhough these 11:35:19 16 record, related to these expenses. So if youcan 11:36:54
17 amounts were paid at some point in the past, you  11:35:21 17 turn to Tab 5 in your binder, which, for the 11:36:57
18 exchanged them -- or whoever prepared this chart  11:35:25 18 record, is Exhibit C-1879. 11:37:00
19 exchanged them, and you accepted it -- at the 11:35:27 19 Now, this is a contract 11:37:05
20 current exchange rate. 11:35:30 20 between Windstream Energy and Mr. Baines and his ~ 11:37:19
21 A. That's also correct. 11:35:33 21 company, ControlTech Engineering, dated January 1, 11:37:23
22 Q. And, again, with 11:35:34 22 2010; correct? 11:37:30
23 knowledge that the Canadian dollar is now at its ~ 11:35:37 23 A. That's correct. 11:37:32
24 lowest point against the U.S. dollar since 2011;  11:35:40 24 Q. Okay. Now, therewasa  11:37:33
25 correct? 11:35:44 25 similar contract, | believe, that you cite and 11:37:37
Page 98 Page 99
1 have included it, between Windstream and Nancy ~ 11:37:39 1 were here when he testified that the work he was ~ 11:39:27
2 Baines; correct? 11:37:43 2 doing for Windstream and ControlTech were not - 11:39:29
3 A. I'msorry. Justgiveme 11:37:44 3 was not, in fact, just limited to the Wolfe Island 11:39:31
4 a moment. 11:37:51 4 Shoals project. He said they had been looking at  11:39:34
5 Q. Sure. 11:37:51 5 a number of sites. Do you recall that? 11:39:36
6 A. | believe that's correct. 11:38:20 6 A. That's correct. 11:39:37
7 Just -- | just want to refer back to my report.  11:38:23 7 Q. Okay. Let'sthenmove  11:39:39
8 Q. Ifithelps, you can look 11:38:30 8 now to the transcript -- or, sorry, the Tab 6 in ~ 11:39:46
9 to paragraph 6.25(c), and you'll see in the 11:38:32 9 your binder, which is the Amending Agreement, 11:39:51
10 footnotes you cite two documents, C-1879 and 11:38:40 10 which is dated August 1, 2012, pursuant to which I 11:39:59
11 C-1877. 11:38:45 11 think you are identifying the accruals that you ~ 11:40:04
12 A. I'msorry, yes. 11:38:45 12 are claiming Canada should pay as being incurred  11:40:08
13 Q. Okay. Now, so that | 11:38:46 13 by the imposition of the deferral. 11:40:11
14 understand, from the beginning part of your 11:38:50 14 A. Yes. 11:40:16
15 testimony today, | think you said that these costs 11:38:52 15 Q. Isthat this document?  11:40:17
16 that were paid pursuant to these agreements were  11:38:58 16 A. Yes, | haveit. 11:40:18
17 in the capitalized costs to the company, because  11:39:02 17 Q. Great. Now, | believe  11:40:19
18 they were not accrued expenses; they were paid ~ 11:39:05 18 you also -- do you recall from Mr. Baines' 11:40:20
19 expenses. Was that right? When | asked you 11:39:07 19 testimony earlier this week that he confirmed 11:40:22
20 about -- 11:39:11 20 that, even in 2012, he was still working on 11:40:25
21 A. Yeah. |believe that's 11:39:11 21 projects in B.C., Ontario, and Wyoming; correct?  11:40:27
22 correct for part of this time period. 11:39:13 22 A. Sorry, again, | don't 11:40:30
23 Q. Okay. Now, you were here 11:39:14 23 specifically recall that from listening to his ~ 11:40:39
24 when Mr. Baines testified, and we can look at the 11:39:20 24 testimony. But if that -- still at that date, 11:40:41
25 scope of work in this contract as well, butyou  11:39:25 25 there were some. That's correct. Subsequently, 11:40:47
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1 there are not. And I don't know the dates that ~ 11:40:49 1 suffered actual losses of future revenue of 11:42:36
2 they came and went. 11:40:52 2 hundreds of millions of dollars. 11:42:39
3 Q. Okay. Andyetinyour  11:40:53 3 Let me understand some -- 11:42:41
4 sunk cost calculation, Mr. Low, you have -- or you 11:40:55 4 A. Mr. Spelliscy, could I 11:42:45
5 appear to have allocated 100 percent of the costs  11:40:58 5 offer something? 11:42:46
6 under these contracts as being caused by the 11:41:03 6 Q. Sure. 11:42:47
7 imposition of the deferral that only affected the 11:41:07 7 A. That goes back -- lwas ~ 11:42:48
8 Windstream-Wolfe Island Shoals project. Isnt  11:41:10 8 looking through documents during the break and --  11:42:50
9 that right? 11:41:13 9 and trying to understand the letter of creditand 11:42:54
10 A. I'msorry. lcan't 11:41:13 10 why it would be here. And so this is based on my 11:42:59
11 specifically answer that without getting access to  11:41:39 11 looking at the FIT contract, as we sat here. 11:43:06
12 a working paper that would support the 147.7to  11:41:42 12 And until Monday, last Monday, 11:43:10
13 ensure it wasn't distributed. No, it's an accrual 11:41:47 13 when it became apparent that, broadly, the 11:43:17
14 only. I--1d need a calculation of the 147.7 to 11:41:55 14 province was not going to proceed with the 11:43:25
15 confirm that. 11:42:00 15 studies, and, therefore, it was apparent that this 11:43:27
16 Q. Sitting here, youdon't  11:42:01 16 truly was over, it was possible that this could  11:43:29
17 know what is in your 1.47 number? 11:42:02 17 have been turned back on, although, I guess, as we 11:43:37
18 A. ldon'thave thatwork  11:42:05 18 went further along, that probably became more 11:43:42
19 paper in front of me at the moment. 11:42:06 19 remote. 11:43:45
20 Q. Okay. Ithink that 11:42:07 20 But if -- if that happened, | ~ 11:43:46
21 finishes my questions on the sunk costs in your ~ 11:42:21 21 think, as I have looked at the agreement, that you 11:43:49
22 report. And I'd now like to try -- turn to trying  11:42:23 22 could have gotten to a position where it would not 11:43:54
23 to understand your opinion that Windstream has ~ 11:42:27 23 have been financeable, but the -- the penalty 11:44:00
24 suffered not only sunk costs related to 11:42:29 24 clause to the OPA would still have been in place, 11:44:07
25 development of the site, but has actuallyalso ~ 11:42:34 25 I think. 11:44:12
Page 102 Page 103
1 And, therefore, that --the 6  11:44:16 1 and I'm at page 32 in Section 10.1(g), whichis  11:46:04
2 million was still appropriate to be here, but 11:44:18 2 the force majeure event. 11:46:11
3 following the disclosure last Monday and the 11:44:24 3 BY MR. SPELLISCY: 11:46:11
4 expectation that you will absolutely get to the ~ 11:44:29 4 Q. And it says: 11:46:13
5 2017 date where this can be terminated, then there 11:44:36 5 By reason of: 11:46:15
6 should not be a double-count. Provided the $6  11:44:42 6 "If by reason of one or  11:46:16
7 million LC is released, then that $6 million 11:44:48 7 more events of force 11:46:18
8 should not form part of the -- should not form  11:44:53 8 majeure, the Commercial ~ 11:46:19
9 part of the claim. But I think there is some 11:44:57 9 Operation Date is delayed 11:46:20
10 rationale as to why it's been in here up until ~ 11:45:00 10 by such event(s) of force 11:46:22
11 now. 11:45:03 11 majeure for an aggregate  11:46:25
12 Q. I appreciate the 11:45:16 12 of more than 24 months 11:46:26
13 explanation and -- and the answer. And I dont  11:45:18 13 after the original 11:46:27
14 want to belabour the point, because | appreciate  11:45:26 14 MCOD..." 11:46:31
15 the reasonableness of your response there. 11:45:28 15 So this clause does not 11:46:32
16 But if we turn to 10.1(g), on  11:45:31 16 require you to actually be in force majeure at the 11:46:34
17 page 32, | think there are a couple of key clauses 11:45:35 17 time of those 24 months. It says, "If it's 11:46:39
18 here that can help us understand this. It says -- 11:45:48 18 delayed by events of force majeure for an 11:46:42
19 1 will read it again: 11:45:53 19 aggregate of more than 24 months.” Isn'tthat  11:46:44
20 "If by reason of oneor  11:45:54 20 right? 11:46:46
21 more events of force 11:45:56 21 A. Yes. 11:46:46
22 majeure --" 11:45:58 22 Q. Okay. So, by the time we 11:46:47
23 PRESIDENT: Just for the 11:45:58 23 started sitting down at this hearing, Windstream  11:46:49
24 record, we are at tab? 11:45:59 24 had been in force majeure for five years, 60 11:46:51
25 MR. SPELLISCY: Tab 1, R-0092, 11:46:02 25 months; correct? 11:46:55
28
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1 A. Yes. 11:46:55 1 A. You may be getting beyond 11:47:58
2 Q. Okay. So, under this 11:46:56 2 my abilities as a lawyer, which isn't a place that 11:48:05
3 clause, the fact that their five years of force  11:46:59 3 | particularly want to be. 11:48:09
4 majeure would delay them from reaching their 11:47:04 4 I thought there were -- there  11:48:12
5 commercial operation date by 24 months, that's the 11:47:06 5 was a termination provision of the OPA that had ~ 11:48:18
6 reasonable interpretation; correct? 11:47:09 6 not been released that could result in the 11:48:25
7 A. Yes. What my concern 11:47:11 7 forfeiture of the LC that I think probably, at ~ 11:48:30
8 was, was not with that clause -- 11:47:15 8 least as of last Monday, no longer occurs. 11:48:35
9 Q. Mm-hmm. 11:47:17 9 Q. Okay. Ithink we can 11:48:39
10 A. --which would resultin  11:47:18 10 leave - | give it -- | take it you are out of ~ 11:48:40
11 them -- them being released, but with supplier ~ 11:47:20 11 your comfort zone. We can leave the rest of this 11:48:43
12 default and remedies of the OPA. 11:47:34 12 interpretation to the many lawyers who are sitting 11:48:46
13 Q. Mr. Low, thatsa 11:47:38 13 in this room. 11:48:47
14 separate clause of the FIT contract; correct? 11:47:40 14 So let's now turn to the 11:48:50
15 A. Yes, yes. 11:47:41 15 question of your understanding of the future 11:48:54
16 Q. Okay. So if we can 11:47:42 16 revenue. Now let me understand some more general  11:49:00
17 continue down from where | read, after it says, 11:47:43 17 points first, and this relates a little bitto ~ 11:49:03
18 "milestone date for commercial operation,” it then 11:47:46 18 what you said in your project -- or your 11:49:07
19 says: 11:47:48 19 presentation this morning. 11:49:09
20 "Then, notwithstanding ~ 11:47:49 20 So you agree that, if the 11:49:10
21 anything in this 11:47:51 21 project could not be developed, financed, and 11:49:13
22 Agreement to the 11:47:51 22 constructed before the OPA obtained the right to  11:49:15
23 contrary..." 11:47:53 23 terminate under the terms of the FIT contract, it 11:49:19
24 So this is a trumping 11:47:54 24 would have no value; right? 11:49:22
25 provision, isn't it? 11:47:56 25 A. I'msorry. Would you 11:49:24
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1 express that again? 11:49:27 1 just to confirm, because | do believe you said ~ 11:50:32
2 Q. I'lgoslowly. Sure.  11:49:28 2 this morning that your opinion is that, if the -- 11:50:34
3 If the project could not be developed, financed, 11:49:29 3 the deferral did not cause damages to Windstream, 11:50:38
4 and constructed before the OPA obtained a right to  11:49:31 4 if it had been a one-day deferral; correct? 11:50:41
5 terminate under the contract, the project would ~ 11:49:35 5 A. Ithink that's a fair 11:50:46
6 have no value; right? 11:49:39 6 statement. 11:50:47
7 A. |think that's a correct  11:49:40 7 Q. Right. And, in fact, if 11:50:47
8 statement. 11:49:48 8 it didn't -- if it was lifted prior to May 22, 11:50:48
9 Q. Okay. Andthenyousaid 11:49:48 9 2012, your opinion is also that it would not have 11:50:54
10 that the date that that occurred was May 22, 2012; 11:49:49 10 caused damages to Windstream; correct? 11:50:56
11 correct? 11:49:55 11 MR. TERRY: Just to -- well... 11:50:59
12 A. May 22,2012 is the date  11:49:56 12 MR. SPELLISCY: Ithink that's 11:51:01
13 upon which the 24 months of force majeure would ~ 11:50:04 13 a question on his valuation date that he's most ~ 11:51:02
14 occur, yes. 11:50:10 14 able to answer. 11:51:04
15 Q. Okay. And that's the 11:50:10 15 THE WITNESS: The —-it'snot 11:51:06
16 date, then, that the project, in your view, lost  11:50:12 16 quite that clear. The May 22nd date is the 11:51:10
17 all of its value: correct? 11:50:14 17 crystallization of the entire loss and isthe end  11:51:17
18 A That's correct. 11:50:16 18 date. If you were to lift the moratorium the day 11:51:22
19 Q. Andyour —and I think  11:50:17 19 before, then the risk probably results in the 11:51:29
20 this is what you said as well. Your opinion, ~ 11:50:21 ;‘1) samel. Andif its the day after the mor_atorium, 11:51_:37'
21 then, is that that is the date of the breachas ~ 11:50:22 there's probably no loss. The morfitonum andthe 11:51:46
2 well? 11°50:25 22 lack of truly freezing the contr.act is what's 11:51:51
23 A Yes. Inthat that's when 11:50:27 23 happened, Qnd May 22, 2_012 is the day that that ~ 11:51:58
o the loss crvstallizes. 11:50:29 24 loss crystallizes to it - to its full extent.  11:52:03
ystatizes . 25 BY MR. SPELLISCY: 11:52:08
25 Q. Okay. And Ithink --and 11:50:31
29
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1 Q. Okay. To be clear, then, 11:52:09 1 term that has been used here, "frozen." 11:53:32
2 though, you have only provided an opinion on the  11:52:12 2 Q. Right. Butit'snotthe 11:53:35
3 crystallization of the losses to their full 11:52:17 3 imposition itself that causes those losses. It's 11:53:36
4 extent. You've offered no valuation as to the ~ 11:52:20 4 the other two things, the failure to liftitor ~ 11:53:38
5 losses that might have been caused by the deferral 11:52:23 5 the failure to freeze, that caused the losses 11:53:41
6 if it had been lifted earlier; correct? 11:52:25 6 you've identified? 11:53:43
7 A. That's absolutely true,  11:52:27 7 A. It's--it'sin 11:53:44
8 because it wasn't lifted earlier. 11:52:30 8 combination. You have to impose it before you can  11:53:48
9 Q. Right. Butyou have 11:52:32 9 lift it. And the impact of the contractalong ~ 11:53:51
10 also - 11:52:33 10 with the imposition and its failure to be lifted  11:54:03
11 A. Sothis is a but-for that 11:52:33 11 and the failure to fully protect Windstream 11:54:08
12 takes into account the specifics of the contract  11:52:36 12 created this loss. 11:54:12
13 and -- and what has actually occurred. 11:52:40 13 Q. Ido agree with you that 11:54:13
14 Q. Right. Andso I'mtrying 11:52:43 14 you have to impose something before you can lift  11:54:15
15 to understand your but-for world. And to be 11:52:44 15 it. | think that's -- that's obvious. But | 11:54:17
16 clear, then, you have not -- and I think you said  11:52:50 16 think -- I'm still trying to understand because ~ 11:54:19
17 there aren't any, but for the actual imposition of 11:52:54 17 you said in your presentation that the imposition 11:54:23
18 the deferral on February 11, 2011, your opinion is 11:52:57 18 itself, if that had been lifted the day --the =~ 11:54:24
19 that specific event did not cause loss. It'sthe 11:53:01 19 next day, there would have been no loss. And 11:54:26
20 failure to lift it by May 22, 2012 that, in your  11:53:05 20 you've said that here again. So you would agree  11:54:29
21 opinion, caused the loss? 11:53:09 21 with me that the mere imposition of the deferral  11:54:31
22 A. It'sthe failure to lift  11:53:11 22 did not actually cause Windstream a loss? 11:54:34
23 it, along with the failure to protect Windstream  11:53:14 23 A. Well, it's hard —-it's  11:54:37
24 from the contract clauses that result in it 11:53:23 24 hard to absolutely separate those because you have 11:54:44
25 becoming unfinanceable. So it wasn't, to use the 11:53:28 25 to have it in order for it to continue to run, and 11:54:46
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1 then you hit a date where it causes the collapse  11:54:51 1 failure to lift and protect Windstream in 11:57:06
2 of the project. So it - it's a series of events, 11:54:55 2 combination. 11:57:09
3 if you will, that aggregate to a point where the  11:55:03 3 Q. Okay. Just one more 11:57:10
4 loss is crystallized. 11:55:08 4 question in an attempt to understand, and then we  11:57:20
5 Q. Maybe I can ask it 11:55:10 5 -- We can move on. 11:57:22
6 another way. You have offered no opinion in your 11:55:11 6 So it's the -- the 11:57:23
7 reports on the damages that would be attributed ~ 11:55:15 7 quantification that you have done, though, isthe 11:57:26
8 solely to the imposition of the deferral? 11:55:20 8 quantification that you associated with the 11:57:29
9 A. I'mnotsure | canagree  11:55:23 9 failure to lift or failure to protect, notthe =~ 11:57:31
10 with that. The imposition of the deferral 11:55:31 10 mere imposition. You talked about some of the ~ 11:57:35
11 certainly created a -- a change in the view 11:55:43 11 potential effects of what the imposition itself ~ 11:57:38
12 towards offshore wind power and probably was the  11:55:50 12 would be, but you haven't tried to quantifyany ~ 11:57:41
13 start of -- except nobody maybe appreciated it,  11:56:00 13 damages related to that; correct? 11:57:45
14 because there was supposed to be a process to make 11:56:05 14 A. The--well, I --1have 11:57:47
15 it go away -- of a concern about the province’s  11:56:07 15 great difficulty totally excluding it, because ~ 11:57:55
16 support of the concept and whether it was 11:56:18 16 without it, you kind of can't get here. 11:57:58
17 election-driven or cost-driven or whatever; that 11:56:22 17 The -- the imposition, whether  11:58:01
18 if it had truly been dealt with in a manner of ~ 11:56:28 18 it was appropriate or not, the imposition starts  11:58:08
19 conducting the research in order to deal with 11:56:35 19 the process that, because certain other things ~ 11:58:12
20 these issues, which according to the Minister at  11:56:40 20 weren't done, whether it be the investigations ~ 11:58:18
21 the time was driven off a concern for water 11:56:47 21 weren't done, followed up, the company, 11:58:21
22 quality that doesn't appear to have been a concern 11:56:50 22 Windstream, was not protected from this process, 11:58:27
23 -- like, there's all kinds of issues underlying  11:56:54 23 results in the fact that, by May 22, 2012, this  11:58:32
24 that, and the fairness and equity of it, if you ~ 11:56:57 24 project became worthless. 11:58:38
25 will. But it's not solely the imposition, but the 11:57:01 25 Q. Okay. 11:58:41
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1 A. Now, the day before, it's 11:58:41 1 operates. 12:00:27
2 slightly not worth -- or the loss isn't quite as  11:58:46 2 But in the real world, there  12:00:28
3 great. But you have to pick a point where you can 11:58:49 3 -- there is an impact, and you can't -- you can't  12:00:33
4 measure what happened. And that measurement is on 11:58:53 4 differentiate it that way. You're either in one  12:00:40
5 that date, but started with the assumptionthat ~ 11:58:57 5 or you're in the other. And --andsothereal 12:00:42
6 the moratorium never occurred in order to get 11:59:02 6 world has a very effective May 22nd date. The  12:00:46
7 there. It's a continuum of a process, if you 11:59:09 7 but-for world, May 22nd doesn't mean anything. ~ 12:00:51
8 will. 11:59:12 8 Q. Right. Now, obviously ~ 12:00:55
9 Q. Letme understand that ~ 11:59:13 9 we're going to disagree on whether the project ~ 12:00:57
10 last point a little, and we'll move away from 11:59:15 10 could steamroll to get its approvals and permits ~ 12:01:00
11 valuation date, because you say that your but-for 11:59:18 11 and financing, but to come on to the point 12:01:02
12 world is a situation in which the moratorium 11:59:23 12 specifically to understand, the schedule that you 12:01:05
13 deferral was never implemented. But we heard 11:59:29 13 analyzed starts on February 11, 2011. It doesn't 12:01:07
14 Mr. Bucci explain yesterday, or agree with me, ~ 11:59:33 14 start on May 22, 2012; correct? 12:01:14
15 that, if the February 11, 2011 comes and passes ~ 11:59:35 15 A. It does not - 12:01:16
16 and nothing happens, then May 22nd is actually an  11:59:39 16 Q. Okay. 12:01:17
17 irrelevant date. Do you recall that? 11:59:43 17 A. --and, in my view, 12:01:18
18 A. Yes. | have difficulty  11:59:45 18 should not have. It should have started on May  12:01:19
19 with that because you can't -- you can't separate  11:59:49 19 2010 or February 2010. I'm sorry. 12:01:23
20 it that way, other than in the but-for world where 11:59:54 20 Q. February 2011? 12:01:25
21 we have assumed it didn't happen, and so in--in  11:59:58 21 A. February 2011. My 12:01:27
22 the but-for world, where the moratorium didn't ~ 12:00:05 22 apologies. 12:01:29
23 occur, then May 22nd doesn't have any relevance,  12:00:09 23 Q. Sothen you've restarted 12:01:30
24 because the project steamrolls through that date, 12:00:13 24 project development in your but-for world roughly 12:01:34
25 gets its approval, gets financed, gets built, and  12:00:25 25 a year and a half before you identify a breach of 12:01:36
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1 the obligations. Is that right? 12:01:39 1 date of breach. 12:02:44
2 A. Before the breach 12:01:41 2 So just to understand the 12:02:47
3 crystallizes into the full loss, yes. 12:01:44 3 scope of your assignment, have you been instructed 12:02:50
4 Q. Okay. Justtounderstand 12:01:47 4 by counsel when the breach occurred or (b) when  12:02:53
5 one other point, and this relates to something ~ 12:01:59 5 the loss occurred? Or is one or both of these ~ 12:02:58
6 that you said in your -- you had in your 12:02:01 6 dates something that you determined based on your 12:03:02
7 presentation. | don't believe you got there. 12:02:04 7 own analysis? 12:03:05
8 Now, in your first report, you 12:02:06 8 THE WITNESS: The 12:03:06
9 reached the conclusions you reached by relying ~ 12:02:09 9 determination of the May 22nd date was done in ~ 12:03:10
10 upon a 2010 schedule prepared by Ortech; correct? 12:02:12 10 conjunction with Mr. Bucci and our interpretation, 12:03:13
11 A. That's correct. 12:02:15 11 his and ours, of the agreement and the impact that 12:03:18
12 Q. Okay. Butinyour second 12:02:18 12 you would hit May 22nd, and the project would no  12:03:22
13 report, you no longer rely on that schedule. 12:02:19 13 longer be financeable, and if it's not going to be  12:03:27
14 Instead you rely upon schedules developed in 2015; 12:02:23 14 financeable, you wouldn't be able to do it. 12:03:32
15 correct? 12:02:26 15 PRESIDENT: That's your 12:03:35
16 A. That's correct. 12:02:26 16 independent analysis without instruction from 12:03:35
17 Q. Those schedules - 12:02:29 17 counsel? 12:03:37
18 PRESIDENT: Mr. Spelliscy, now 12:02:32 18 THE WITNESS: That --there  12:03:39
19 that we are on the subject, can | just ask about  12:02:33 19 were certainly discussions with counsel, aswe  12:03:40
20 the -- 12:02:34 20 worked through that. But the determination of ~ 12:03:44
21 MR. SPELLISCY: Sure. 12:02:35 21 that date was developed -- and | can't say counsel 12:03:49
22 PRESIDENT: --the date of 12:02:35 22 wasn't involved, but was something that Mr. Bucci  12:03:56
23 loss? Up to now, you had been talking about the  12:02:36 23 and | and our team developed; that that was the ~ 12:04:00
24 date of loss, when the loss crystallized. But ~ 12:02:38 24 date when the loss crystallized. 12:04:04
25 just a moment ago, you started talking about the ~ 12:02:42 25 PRESIDENT: But then a 12:04:07
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1 question of the date of breach, because you have  12:04:08 1 not sure if | can really tell you whether that's  12:05:51
2 used both terms, did you make -- did you have an  12:04:10 2 different than a date of breach. It's definitely 12:05:53
3 instruction as to when the breach occurred, or was 12:04:13 3 when the loss occurs. 12:05:57
4 this not a separate discussion from your 12:04:19 4 PRESIDENT: Yes. I'm not 12:06:01
5 discussion or your analysis of the date of loss?  12:04:22 5 asking you to determine when the breach occurred  12:06:02
6 I'm just trying to understand the scope of your ~ 12:04:30 6 -- that's a legal task -- but whether you had an  12:06:04
7 assignment. 12:04:32 7 instruction as to when the breached occurred. And 12:06:06
8 THE WITNESS: Yes. And1--1 12:04:33 8 I understand you didn't have an instruction? 12:06:09
9 appreciate it. 1am just trying to -- these are, 12:04:34 9 THE WITNESS: | think lwould  12:06:12
10 in part, legal concepts rather than valuation 12:04:56 10 have to say no. | think that we -- we developed 12:06:14
11 concepts, but I'm -- 12:04:58 11 this on the basis of what we have here of, "Here = 12:06:17
12 PRESIDENT: Well, this is why  12:05:00 12 was the date that the loss was crystallized." 12:06:22
13 I'm trying to -- this is why I'm trying to 12:05:01 13 PRESIDENT: Okay. My 12:06:26
14 understand whether there was an instruction asto  12:05:02 14 apologies, Mr. Spelliscy. 12:06:27
15 the interface between your task and the legal 12:05:04 15 BY MR. SPELLISCY: 12:06:29
16 analysis, or the legal instruction. 12:05:07 16 Q. Absolutely. We were 12:06:29
17 THE WITNESS: Thereisn'tan  12:05:10 17 talking about how, in your second report, you 12:06:34
18 interface, in that we're interpreting agreements  12:05:12 18 relied upon schedules developed by Sgurr in 2015  12:06:37
19 in that. 12:05:16 19 instead of the 2010 Ortech schedule. 12:06:44
20 The -- the question of the 12:05:17 20 So, of course, considering 12:06:46
21 project becoming worthless on May 22nd is 12:05:27 21 they weren't prepared, those schedules wouldn't  12:06:49
22 something that Mr. Bucci and | can attest to, as  12:05:31 22 have been available in 2011, when the project was 12:06:51
23 that makes sense, and that makes sense as a 12:05:37 23 supposed to restart; right? 12:06:54
24 valuation date. 12:05:41 24 A. That's where | would 12:06:55
25 The -- the specifics of -- 'm  12:05:47 25 disagree with you again, so I'm going to say no.  12:06:58
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1 In the but-for world, progress 12:07:02 1 available at the appropriate time. 12:08:37
2 would have continued on the project and coincident 12:07:06 2 In the actual world, they were 12:08:41
3 with my saying that the costs incurred in 12:07:12 3 not available because virtually, other than the ~ 12:08:43
4 preparing these are equivalent to what would have 12:07:16 4 company trying to do what they could to see if ~ 12:08:49
5 happened in the but-for world of these timelines  12:07:20 5 they could keep it going, were prohibited from  12:08:52
6 and studies and navigation issues and all of those 12:07:25 6 doing certain phases of work. 12:08:56
7 things having to have been done in forwarding the  12:07:30 7 Q. Okay. Youwouldagree ~ 12:08:59
8  project, the but-for world would say those would ~ 12:07:34 8  with me because they've all -- you've been sitting  12:09:01
9  have occurred then, or certainly between February ~12:07:40 9 here and you've heard them testify that none of ~ 12:09:02
10 2011 and May 2012, which is the valuation date. ~ 12:07:46 10 these experts who were here were retained prior to  12:09:05
11 Q. Ithink my questionisa 12:07:52 11 February 11, 2011; correct? 12:09:10
12 slightly different one. | understand your opinion 12:07:54 12 A. lthink that's correct.  12:09:12
13 is that work would have been done in the but-for ~ 12:07:56 13 Q. Okay. Iwouldnow - 12:09:14
14 world. But I am asking you specifically about the 12:08:00 14 MR. TERRY: I mean, just, 12:09:22
15 reports, the specific reports that you relied upon 12:08:03 15 again, for the record in terms of stating what the - 12:09:22
16 for your conclusions in this arbitration. They — 12:08:05 16 e\{ldence has been, there was, you WIll recall, one 12:09:24
17 would not have been available to the Claimant in ~ 12:08:08 17 witness, Mr. Palmer, who had been involved 12:09:28
18  the but-for world. They had not been prepared ~ 12:08:11 18 previously. ' 12:09:31 .
19 yet: correct? 12:08:14 ;g MR SPELLISCY: Who I think = 12:09:32
20 A And that, again, is where 12:08:15 - aliolcogflrnr}e(:] that he ha? ?ot befn engaged orlz'oslyzéé)Q.SS
21 we're going to disagree. Inthe but-for world, ~ 12:08:17 > retained, w I;CY VI\\/IIaI: rgg;ifgg; 12'0.9'3-8
22 they would have been available, because the 12:08:22 ) L o
23 . . . 23 Q. lwould now like to talk  12:09:39
project would have continued. And those documents 12:08:23 L . no.
24 would have formed part of the project continuing  12:08:31 ;g o you about some more .specmc f|n§ neing ISSues, 12:09:45
o5 12:08:35 or I will call them conditions, but this is where  12:09:50

its development, and they would have been
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1 I get a little bit out of my depth. 12:09:54 1 second report. And, again, | don't have apage  12:11:13
2 MR. SPELLISCY: And we're 12:09:57 2 number, but you will recall we handed this outas 12:11:18
3 going to have to go into confidential for this. ~ 12:09:57 3 a little package to facilitate these discussions, 12:11:27
4 Oh, we are? Okay. Good. Well, that makes that  12:10:02 4 although given the size of the font, I'm not sure  12:11:30
5 easy, then. Probably didn't have to be for a 12:10:05 5 how much it will facilitate, but we can try. 12:11:36
6 while there. 12:10:09 6 Welll pull it up, and I think we can make it 12:11:39
7 BY MR. SPELLISCY: 12:10:09 7 bigger as well. 12:11:41
8 Q. Okay. Let'sturntoyour 12:10:09 8 So now what I would like to - 12:11:42
9 second report at page 35, in paragraph 4.27. Now, 12:10:10 9 MR. TERRY: Sorry, istherea 12:11:45
10 here, in the second report, in 4.27, you say: 12:10:41 10 separate package from the report? 12:11:46
11 "Based on the foregoing, 12:10:44 11 MR. SPELLISCY: We provided  12:11:49
12 we believe the return on  12:10:45 12 it. 12:11:50
13 equity ranging from 12.5  12:10:47 13 PRESIDENT: The font is 12:11:52
14 percent to 14.0 percent, 12:10:49 14 slightly bigger actually in the report itself, but 12:11:53
15 as provided in the 12:10:51 15 if it can be blown up... 12:11:55
16 Deloitte Initial Report, 12:10:53 16 MR. SPELLISCY: Yes. Wel'll 12:11:57
17 is appropriate for the  12:10:54 17 blow up the parts that we want. 12:11:58
18 Windstream project.” 12:10:55 18 BY MR. SPELLISCY: 12:11:59
19 And you say as at May 4, 2012. 12:10:57 19 Q. Sowhat I would liketo  12:12:00
20 Is that a typo? 12:11:00 20 turn to is, at the bottom of the page here, you  12:12:02
21 A. Yes. Thatshould be May 12:11:02 21 have what you say a low and a high. And here you 12:12:10
22 22nd. 12:11:03 22 provide, | think, what appears to be in the second 12:12:15
23 Q. May 22nd? Okay. 12:11:04 23 line, the rate. 12:12:20
24 Now, keeping those numbersin  12:11:07 24 And I'm assuming that thisis  12:12:23
25 mind, I'd like to turn to Schedule 2(a) of your ~ 12:11:08 25 your cost of equity, because as we get about three 12:12:24
Page 122 Page 123
1 or four lines in, we see the 12.5 percent and the  12:12:29 1 A. --and are dependent upon  12:13:42
2 14 percent that you mention in your report. Am1 12:12:32 2 how much debt is in place at any given pointin =~ 12:13:46
3 reading this correctly? 12:12:35 3 time during this time period. 12:13:51
4 A. The line you're referring  12:12:36 4 Q. Right. And Ithink | 12:13:54
5 to that says "rate" -- 12:12:39 5 understand that. So now -- but what wantto ~ 12:13:55
6 Q. Yes. 12:12:41 6 understand is, when you wrote in your report that, 12:13:57
7 A. --isthediscount rate  12:12:42 7 at May 22, 2012, it was 12 and a half to 14 12:14:03
8 that we applied. And you are correct. If you 12:12:45 8 percent at -- what you meant to say was May 22,  12:14:09
9 follow along that line and go over to 2016, which  12:12:51 9 2012. 12:14:13
10 is six columns, virtually almost in the centre of 12:12:57 10 When | look at this schedule, 12:14:14
11 the page, you do get to 14 percent in the low. 12:13:.03 11 in May of 2012, itisnot 12 anda halfand 14 ~ 12:14:16
12 And in the high grouping of lines, you getto 12 12:13:08 12 percent. Itis 6 and a half to 7 and a half 12:14:20
13 and a half, which are our returns on equity. 12:13:13 13 percent; correct? 12:14:23
14 Q. Right. Which is what you 12:13:18 14 A. That's correct. Because 12:14:24
15 mentioned in paragraph 4.27? 12:13:19 15 that is the weighted-average cost of capital, not  12:14:26
16 A. That's correct. 12:13:21 16 the cost of equity. Specifically what paragraph ~ 12:14:29
17 Q. Okay. 12:13:22 17 4.27 is referring to is the return on equity, 12:14:35
18 A. The -- the other amounts ~ 12:13:23 18 only, not the weighted-average cost of capital. ~ 12:14:41
19 that you see here -- 12:13:25 19 Q. Soyour numbers here --  12:14:44
20 Q. Yes. 12:13:27 20 I'm a bit confused. Your numbers here don't 12:14:55
21 A. --are discount rates 12:13:27 21 actually relate to this line item right here, to  12:14:58
22 that are applied that range between the 12:13:30 22 12 and a half to 14 percent. Even though they = 12:15:03
23 weighted-average cost of capital and the cost of  12:13:36 23 appear in this chart, your testimony is that 12:15:06
24 equity -- 12:13:38 24 that's just the way it works when you get the most 12:15:08
25 Q. Okay. 12:13:40 25 leveraged; correct? 12:15:11

33

A.S.A.P. Reporting Services Inc.

(613)564-2727

(416)861-8720



PCA Case No. 2013-22
WINDSTREAM ENERGY LLC v. GOVERNMENT OF CANADA

CONFIDENTIAL
February 23, 2016

Page 124 Page 125
1 A. Letmetrytotakea 12:15:12 1 or some reasonable period of time. 12:17:35
2 couple of minutes and explain this. 12:15:20 2 This -- this is a project that  12:17:39
3 The cash flows that are 12:15:22 3 has a specific life. It's akin to a mine that has 12:17:42
4 developed here that we have present valued are the 12:15:29 4 a certain reserve, and then it's -- it's done. ~ 12:17:47
5 after-tax, after-interest, after-debt repayment ~ 12:15:37 5 And lenders will not lend on a continuous basis ~ 12:17:52
6 cash flows. They are the cash flows accruingto  12:15:44 6 into that kind of a project. They want their 12:17:58
7 the equity holder. 12:15:49 7 money back out before they get to the end, such ~ 12:18:01
8 And this project should be,  12:15:52 8 that, at the end, it's the equity holders' concern 12:18:06
9 and at least at certain moments in time is, 12:16:02 9 to finish it. 12:18:11
10 financed with both debt and equity. And atthe  12:16:07 10 So at any point in time, when  12:18:13
11 moment that the optimal balance between debtand  12:16:14 11 the debt and equity are not at 70-30 ratio, the ~ 12:18:18
12 equity is attained, which is at the end of the ~ 12:16:19 12 risk to the equity is not as high. And so when we 12:18:25
13 construction period and before -- so it's COD, if 12:16:27 13 start this, in the very first year, and there is  12:18:37
14 you will. The 70-30 ratio that we believe is 12:16:31 14 no debt and there is no debt -- and there'sno ~ 12:18:40
15 appropriate is attained, and at that point, the ~ 12:16:37 15 debt until construction starts, for example, only 12:18:42
16 risk to those after-tax, after-debt service cash ~ 12:16:42 16 equity fund is being put up here, but it should be 12:18:47
17 flows are equal to the cost of equity. And that's 12:16:48 17 at a 70-30 type ratio throughout. But with the = 12:18:55
18 why, in the 2016 column, you see the amounts that 12:16:53 18 way lenders react to these things, you don't 12:19:01
19 are the cost of equity, 12 and a half and 14. 12:17:00 19 finance that part. It is equity financed. But ~ 12:19:06
20 And for normal businesses, you 12:17:05 20 the risk is at the blended rate of return. 12:19:09
21 can maintain that debt-equity ratio as you go into 12:17:18 21 This entire project, if you ~ 12:19:14
22 the future. You -- you may make some payments ~ 12:17:21 22 took these cash flows before debt repayment, the  12:19:19
23 down on debt, but then you will re-borrow; you ~ 12:17:25 23 entire period of time would be valued at the 12:19:24
24 refinance. And normal businesses maintain that ~ 12:17:28 24 weighted-average cost of capital. Anditsonly 12:19:27
25 capital structure, call it, over their lifetime, 12:17:31 25 because of the fact that you start with no debt, 12:19:31
Page 126 Page 127
1 the debt comes in, reaches its optimal state, and 12:19:37 1 beginning of the project, when it's not permitted, 12:21:20
2 then declines because they want to be out before  12:19:40 2 when it doesn't have site control, when it hasn't 12:21:25
3 the end of the project that we have to deal with  12:19:43 3 finalized the contracts and when it hasn't reached 12:21:30
4 this varying rate to the equity holders, in that, 12:19:47 4 financial close, in your model, the risk perceived 12:21:32
5 when there is no debt here, the equity holders 12:19:55 5 by the equity investors in that situation would be 12:21:35
6 aren't at as much risk as when there's all of the  12:19:59 6 the same as the risk perceived by the equity 12:21:37
7 debt in place. That's, | hope, fairly clear, that 12:20:04 7 investors after, say, 20 years when the project is 12:21:40
8 equity is at more risk when there is debt 12:20:11 8 operating? That's your opinion? 12:21:44
9 preceding it than when there's not. 12:20:14 9 A. That would be one way of 12:21:47
10 And so that's - it's a fairly 12:20:17 10 expressing it, but I -- I don't particularly care 12:21:51
11 long explanation of why, effectively, the start of 12:20:21 11 for that way of expressing it. 12:21:54
12 this in the first couple of years are at the 12:20:25 12 Whether it be the OPA, when 12:21:56
13 weighted-average cost of capital, because there is 12:20:28 13 they looked at this before this whole process 12:22:04
14 no debt. 12:20:31 14 started; whether it be Scotia, when they were 12:22:08
15 It gets to the point 70-30. 12:20:34 15 looking at what they actually thought the returns  12:22:15
16 It's fully in place. The residual cash flow here 12:20:36 16 were going to be; or whether it be an investor or  12:22:17
17 is fully at risk to the equity holders, now at 12 12:20:41 17 a banker, people tend to do these on the basis of 12:22:23
18 and a half and 14 percent. And then the process  12:20:48 18 a constant rate of return through the project. 12:22:30
19 reverses itself until the debt is totally paid 12:20:52 19 Okay? 12:22:40
20 off, and the final years are at the risk of the ~ 12:20:56 20 So I'm going to try to explain  12:22:40
21 weighted-average cost of capital again because 12:21:01 21 why you're in part correct, but why this is 12:22:44
22 there is no debt. 12:21:04 22 correct. 12:22:48
23 Q. So that I understand, 12:21:06 23 There -- I'm going to take two  12:22:49
24 then -- and we see it here -- so your opinionis  12:21:07 24 points in time. There's more risk at the start ~ 12:22:58
25 that the risk to the equity investors at the 12:21:16 25 because you haven't got everything in place. 12:23:06
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1 Okay? There is significantly less risk once 12:23:09 1 approximately what early investors would be 12:24:46

2 you're through the construction project, and this  12:23:16 2 looking for in terms of a rate of return, 12:24:49

3 is an operating wind farm. Then what the 12:23:21 3 certainly more than 6 and a half or 7 percent; ~ 12:24:51

4 weighted-average cost of capital and the cost of  12:23:30 4 correct? 12:24:54

5 equity are doing here is blending that through the 12:23:32 5 A. Well, it's - there's, | 12:24:54

6 entire time period. 12:23:36 6 think, 1 would hope -- and I was going to say even 12:25:00

7 And you could do this by 12:23:38 7 lawyers, but that's not a fair thing to say - 12:25:05

8 taking -- I'm just going to use -- throw out some  12:23:42 8 that it's pretty apparent that, at the start of ~ 12:25:08

9 numbers. 12:23:49 9 this project, there's more risk than when it'san  12:25:10
10 Q. Sure. 12:23:49 10 up and running wind farm. | think that is a 12:25:13
11 A. Twenty percent in the 12:23:50 11 truism. Anybody would believe that. 12:25:21
12 first couple of years, 15 percent in the next 12:23:51 12 But that's not the basison ~ 12:25:24
13 couple of years, and 7 percent for the next20  12:23:56 13 which they're valued. People dontgotothat  12:25:26
14 years. And the process would blend out. But 12:24:00 14 kind of complexity of saying, "Okay. It's 20 12:25:31
15 that's not how this is done. It's not how mines  12:24:06 15 percent this year, and it's only 18 the next, and 12:25:35
16 are done where you have the same thing. You 12:24:16 16 it's 17 the next. And by the time we're at the ~ 12:25:38
17 develop the mine. The cash flows are viewed to be 12:24:18 17 end maybe it is two or three. Theonlyriskat — 12:25:42
18 at that blended rate, the same way the OPA looked 12:24:22 18 the end of the 20th year of the FIT contractisan 12:25:46
19 at it, the same way Scotia looked at it, frankly, 12:24:26 19 inflationary risk." 12:25:52
20 the same way Mr. Guillet would look at it when he  12:24:31 20 People just don'tdo it that ~ 12:25:54
21 does a DCF. 12:24:34 21 way. And, frankly, that is one of the concerns |  12:25:57
22 Q. So, Mr. Low, you said 12:24:37 22 have with Mr. Goncalves' cost of capital is his ~ 12:26:03
23 that one way would be to do it at 20 percentat ~ 12:24:39 23 cost of capital is a venture cost of capital, 12:26:09
24 the beginning, which 1 take it is -- you said 12:24:43 24 which might be appropriate for the first year or  12:26:12
25 you're throwing out some numbers -- but 12:24:45 25 two, but it's certainly not appropriate 12:26:15

Page 130 Page 131

1 thereafter. 12:26:17 1 of equity. 12:27:43

2 And so this constant cost of  12:26:17 2 Q. Now, I want to come back, 12:27:44

3 equity, constant weighted-average cost of capital 12:26:28 3 then, to your statements here. So let me see if | 12:27:45

4 is the approach that people use for projects of ~ 12:26:31 4 understand what your testimony is. 12:27:51

5 this nature, whether it be heavy capital 12:26:35 5 So the way that you've done ~ 12:27:53

6 investment to create a wind farm, whether ithe ~ 12:26:39 6 your model is to make the risk, represented by the 12:27:55

7 the development of an underground mine and then ~ 12:26:42 7 discount rate, equal in the most risky years for ~ 12:28:02

8 taking all of the minerals from that mine withina 12:26:47 8 theequity, the beginning years, equal to the risk 12:28:06

9 finite life. It is just -- this is the process ~ 12:26:50 9 in the least risky years. And you have done that, 12:28:11
10 that is used and, as | said, the way the OPA did ~ 12:26:54 10 I would understand, because that is the only way ~ 12:28:17
11 it as well. 12:26:59 11 that you can make a DCF calculation work fora ~ 12:28:20
12 Q. I'mgoingtogetbackto 12:27:01 12 development project that hasn't reached 12:28:23
13 my questions on this for a second. | just had one 12:27:02 13 operations. Isn't that right? 12:28:26
14 question of clarification on the OPA. 12:27:05 14 A. Ithas absolutely nothing  12:28:27
15 You had mentioned in your 12:27:07 15 to do with what you just said. Itisa 12:28:29
16 report - in your presentation several times the ~ 12:27:08 16 methodology that is used consistently for capital 12:28:33
17 number of the OPA determined 11 percent. Was that 12:27:11 17 investment projects, whether they be of renewable 12:28:39
18 anunlevered or a levered cost of capital? 12:27:15 18 energy, other forms of energy, projects - well, 12:28:44
19 A ltis definitely a 12:2718 19 they're used for all busmes?es too._ _ 12:28:50
20 levered cost of equity and it is something in 12:27:21 ;(1) . ,iUt Wr}ere you r.e (Iigallng with 12:?2:_2623_53
21 Mr. Goncalves' report. He says something 12:27:30 2o a project with a upfront capita |n\{estment, Py
22 different. 1 would tell you he is 100 percentin  12:27:32 deyelopment, and then returns, this approa.ch of ~12:28:58
23 error in that statement with respect to the OPA.  12:27:36 23 using a constant rat.e .Of return throughout is 12:29:02

. 24 absolutely the way it is done. Conceptually, |  12:29:07

24 Q. Okay. 12:27:36 o5 ith There i isk at th 12:99:13
25 A. ltisanafter-tax cost  12:27:40 agree with you. There 1s more nisk at the o
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1 beginning, and there is hugely less risk at the ~ 12:29:15 1 investors would perceive. If this was starting ~ 12:30:38
2 end. But thatis not how it is done. Itsnot  12:29:17 2 from an actual operating project, you would not ~ 12:30:41
3 how people do this kind of analysis. 12:29:20 3 have to do this in your model to make the 12:30:43
4 And, in fact, it's not how 12:29:24 4 calculations work. Isn't that right? 12:30:45
5 Mr. Goncalves has done it. He's taken a rate of  12:29:26 5 A. No, that's not right. 12:30:48
6 equity and said it's applicable all the way 12:29:30 6 We have absolutely done the  12:30:50
7 through the process as well. He perhaps doesn't  12:29:33 7 same thing on the build-up into construction and  12:30:52
8 agree with my view that the -- as there is less ~ 12:29:37 8 through the operating period. Andyou cansee  12:30:57
9 debt, there is less risk to the equity. But I 12:29:44 9 that on this schedule. 12:31:01
10 think that's pretty straightforward. That'sa  12:29:47 10 And for the Tribunal's 12:31:04
11 pretty fundamental, simple concept. 12:29:49 11 benefit, this schedule is very truncated. You'll 12:31:06
12 You can get to it through the  12:29:52 12 notice the years across the top are not 12:31:10
13 capital asset pricing model that we used to 12:29:56 13 consecutive. There's chunks missing because we're 12:31:12
14 develop these rates too, because it's affected by 12:29:59 14 trying to make a representation here. The full  12:31:15
15 the amount of debt that's in place in determining 12:30:03 15 model, with every year in it, was provided to 12:31:19
16 the cost of equity. 12:30:06 16 Canada and Mr. Goncalves. 12:31:22
17 But it is a simple fact that, 12:30:08 17 But, so you can see in the 12:31:24
18 where there is no debt, the equity hastobe at ~ 12:30:12 18 column labelled "2016," which at the top isthe ~ 12:31:28
19 less risk than when the debt is fully in place.  12:30:15 19 last one that has a green underneath the year,  12:31:32
20 And that's -- that's what this is doing. 12:30:20 20 that's the year where, under low and high, we have 12:31:36
21 Q. Mm-hmm. Now, youwould  12:30:22 21 the rate, being the discount rate, is equal to the 12:31:42
22 agree with me, of course, that, if this was 12:30:23 22 cost of equity. And the reason for that is that  12:31:48
23 actually an operating project, there wouldn't be a 12:30:25 23 that's at the end of construction, and the full ~ 12:31:52
24 need to make the risk rate -- | will say 12:30:28 24 amount of debt and the full amount of equity is ~ 12:31:57
25 conceptually -- not match the reality of the risk  12:30:36 25 invested in a 70-30 ratio. 12:32:01
Page 134 Page 135
1 You can see, when we go to the  12:32:05 1 that there is more risk in Year 1 than there isat 12:33:40
2 next year, 2017, that begins to change, because ~ 12:32:09 2 the end of this in Year 26, or whatever it is, the 12:33:45
3 the debt is only at 70-30 at the end of 2016. The 12:32:19 3 end of the last couple of years of the FIT project 12:33:50
4 debt is on a continual payment basis, being drawn  12:32:27 4 when there is virtually no risk here. 12:33:53
5 down throughout this time period, and the last ~ 12:32:31 5 But that is not how a 12:33:56
6 several years of this, there is no debt, again,  12:32:37 6 valuation process, discounted cash flow is 12:34:01
7 because it has been fully paid off. Asyou reduce 12:32:42 7 undertaken. There is not an assignment of risk to  12:34:04
8 the amount of debt, there is less risk to the 12:32:47 8 each and every year. And it's the same as the way 12:34:10
9 equity. 12:32:52 9 the OPA did this in assigning what the prices were 12:34:14
10 Q. Mr. Low, you have said ~ 12:32:54 10 going to be for onshore and offshore wind farms.  12:34:18
11 that that's not true. You have said that there is 12:32:55 11 They took a -- what they viewed would be the --an 12:34:24
12 the most risk to equity in the beginning years,  12:32:57 12 appropriate rate of return over the life of the ~ 12:34:30
13 prior to the project operating. And I'm putting  12:33:00 13 development, the build, the operation of the 12:34:35
14 to you that I understand that, and | understand ~ 12:33:03 14 project, and that's exactly the same approach 12:34:39
15 what you have done, and | understand why you've ~ 12:33:05 15 we've done and, it's is exactly the same approach  12:34:41
16 done it from an accounting reason, from a 12:33:07 16 Mr. Goncalves has done, except that he doesn't ~ 12:34:48
17 calculation reason. 12:33:10 17 believe the risk changes from his stated risk 12:34:50
18 But the reason you've hadto ~ 12:33:11 18 rate. He doesn't change his risk rate either from 12:34:55
19 do that is because, is it not, that -- essentially 12:33:12 19 Year 1to Year 6 to Year 26. He's not suggesting 12:34:59
20 what you had to do is make the discount rate, 12:33:17 20 that risk changes. 12:35:04
21 which is supposed to reflect risk, not equal to  12:33:19 21 So what I'm saying is it does ~ 12:35:07
22 the actual risk that would be perceived of the ~ 12:33:22 22 change, and it changes because, when there isno  12:35:09
23 project in Year 1. Isn't that right? 12:33:25 23 debt, there is less risk to the equity holders.  12:35:14
24 A. |--lappreciate what  12:33:27 24 There is no preceding call on the cash flow that  12:35:17
25 you're saying, and at one point | agreed with you 12:33:36 25 precedes them. 12:35:22
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1 They are the full beneficiary 12:35:24 1 of correcting the record, which is something that, 12:36:30
2 of all of the cash flows at that point, some of ~ 12:35:26 2 of course, we agreed last week with respecttoa  12:36:32
3 which are at a debt risk, some of which areatan 12:35:29 3 document that you had also provided that was 12:36:35
4 equity risk. 12:35:33 4 missing some parts. 12:36:37
5 Q. Ithink at this point I'm  12:35:36 5 So | would hope -- 12:36:38
6 not sure we're going to agree or disagree any 12:35:39 6 PRESIDENT: Soitwouldbea 12:36:40
7 further, so what I would suggest, with fair 12:35:42 7 new document? 12:36:41
8 warning and sincere apologies to everyone, we are  12:35:47 8 MR. TERRY: Yes. 12:36:42
9 going to next talk about the exciting topic of ~ 12:35:50 9 PRESIDENT: Okay. Ifitsa  12:36:43
10 betas. So I would suggest lunch and a full 12:35:53 10 new document, please confer between counsel and -- 12:36:43
11 stomach before we do that. 12:35:56 11 MR. TERRY: And the only 12:36:46
12 MR. TERRY: Just one small 12:35:58 12 difference, as | say, is that it's signed. 12:36:48
13 procedural point before we -- we leave. We have  12:35:59 13 PRESIDENT: Okay. 12:36:53
14 managed to find a signed copy of that Exhibit 12:36:04 14 MR. SPELLISCY: We canconfer. 12:36:54
15 C-1529. This is the Supplementary FIT Security ~ 12:36:09 15 Obviously that is a significant difference that we 12:36:55
16 Provision Agreement to which my friend -- 12:36:13 16 would have liked to have known about a long time  12:36:57
17 PRESIDENT: Confer first with  12:36:15 17 ago. 12:37:00
18 the opposing counsel and see whether there'san ~ 12:36:16 18 MR. TERRY: Yes. Listen, |  12:37:00
19 agreement, and then we can deal with it. 12:36:18 19 apologize. These things, as -- as we know from  12:37:02
20 MR. TERRY: Okay. 12:36:21 20 the other side too, these -- these errors can 12:37:06
21 MR. SPELLISCY: Isitinthe 12:36:21 21 occur. 12:37:10
22 record already? 12:36:22 22 PRESIDENT: Okay. We will 12:37:11
23 MR. TERRY: Thereisa-- 12:36:22 23 break now for lunch, and we will continue at 1:40. 12:37:13
24 there is a -- there's a further version of this ~ 12:36:24 24 Thank you. 12:37:16
25 that's in the record, but this would be by means  12:36:26 25 --- Confidential transcript ends 12:37:17
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1 --- Luncheon recess at 12:37 p m. 12:37:17 1 PRESIDENT: Okay. Understood. 13:42:29
2 --- Upon resuming at 1:41 p m. 13:41:10 2 We should introduce it properly with an exhibit ~ 13:42:30
3 PRESIDENT: Okay, 13:41:31 3 number, maybe in writing so we have it all on 13:42:32
4 Mr. Spelliscy. Mr. Spelliscy, we will pickup ~ 13:41:34 4 record. 13:42:35
5 where we left off, | hope. 13:41:36 5 MR. TERRY: Okay. 13:42:36
6 MR. SPELLISCY: Imgoingto  13:41:38 6 PRESIDENT: Thank you. 13:42:37
7 go back to the beginning. 13:41:39 7 MR. SPELLISCY: | would ask 13:42:41
8 [Laughter.] 13:41:44 8 counsel to confirm that their undertaking is that 13:42:42
9 MR. SPELLISCY: Actually,as  13:41:45 9 this was in existence at the time, or can at least 13:42:45
10 an initial matter, let's address the document that 13:41:45 10 verify before we do that. 13:42:49
11 was provided to us, and so we have reviewed the ~ 13:41:48 11 MR. TERRY: | think probably  13:42:51
12 document. It does seem to be the same, and we see 13:41:54 12 the appropriate thing is just I will confirmit  13:42:52
13 it is signed. 13:41:56 13 quickly with my client, and then I will provide  13:42:54
14 I note that it is -- the 13:41:57 14 that undertaking. Should I do it right now? 13:42:57
15 signatures are not dated. In this regard, we 13:41:59 15 MR. SPELLISCY: Youcandoit 13:42:59
16 would be willing to accept an undertaking from  13:42:03 16 now or on the break. |don't think it matters.  13:43:01
17 counsel on their honour on the record that this ~ 13:42:05 17 MR. TERRY: Sure. Whydont  13:43:03
18 was, in fact, signed in 2010. And in that 13:42:07 18 we do it on the break? 13:43:04
19 situation, we would not object to it coming inas  13:42:12 19 PRESIDENT: During the break. 13:43:06
20 a new exhibit. 13:42:16 20 BY MR. SPELLISCY: 13:43:09
21 Of course, though I think it~ 13:42:18 21 Q. Good afternoon. We do 13:43:17
22 is clear what the exhibit that Mr. Low referred to  13:42:20 22 indeed pick up where we left off. 13:43:18
23 in his testimony when he was providing his 13:42:22 23 Now, as I said, | was goingto  13:43:20
24 explanation -- but on that condition we would not  13:42:25 24 come back and talk about the concept of betas, 13:43:23
25 object to it coming in. 13:42:27 25

which I'm sure will clear the public room if there 13:43:26
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1 is anybody in there. 13:43:29 1 Q. Now, justsowereall  13:44:16
2 Now, so I understand it, and  13:43:32 2 clear, beta, as | understand it, is an important ~ 13:44:20
3 I'm going to use the words that you have used in  13:43:33 3 component to calculating the cost of equity, 13:44:24
4 your report at paragraph 4.49: 13:43:36 4 because when it is applied to the generally 13:44:27
5 "In its simplest terms, a  13:43:39 5 accepted market risk premium, you get the equity ~ 13:44:30
6 beta describes how the ~ 13:43:41 6 risk premium of a particular company, and whenyou 13:44:34
7 expected return of a 13:43:42 7 add that to what is the generally accepted 13:44:37
8 stock is correlated to ~ 13:43:43 8 risk-free rate, you get the cost of equity. Is  13:44:40
9 the return of the 13:43:45 9 that right? 13:44:43
10 financial marketsasa  13:43:46 10 A. Thatis a pretty good 13:44:43
11 whole." 13:43:47 11 explanation of what you are trying to do. That's 13:44:46
12 Do I have that right? 13:43:47 12 correct. 13:44:48
13 A. That's correct. 13:43:49 13 Q. Okay. I will pat myself 13:44:48
14 Q. And, now, becauseitis  13:43:50 14 on the back for "pretty good." 13:44:50
15 indicating whether it is more or less volatile ~ 13:43:56 15 A. We're trying to determine  13:44:52
16 against the market, beta is actually an observable 13:43:58 16 the volatility of what will eventually be the 13:44:53
17 value for publicly-traded companies based on 13:44:00 17 subject company relative to the market as a whole, 13:44:58
18 historical returns; correct? 13:44:02 18 and whether it is more or less volatile givesan  13:45:01
19 A. Yes,itis. 13:44:05 19 indication of how much risk is implicit inthat ~ 13:45:05
20 Q. Sothisis--when | 13:44:06 20 enterprise. 13:45:09
21 think you mentioned in your presentation you can  13:44:07 21 Q. And because trading data  13:45:10
22 go onto Bloomberg or Capital 1Q, I don't know if  13:44:09 22 is not available for non-public companies, the ~ 13:45:13
23 they're the same, but they are companies that 13:44:12 23 approach is to compile a proxy group of similar ~ 13:45:15
24 provide this sort of information; correct? 13:44:14 24 publicly-traded companies where that beta is 13:45:19
25 A. Thatis correct. 13:44:16 25 observable and then to adjust it for capital 13:45:21
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1 structure and adjust it for specific premiums or  13:45:26 1 companies wasn't based on five-year historical ~ 13:46:51
2 negative adjustments, as the case may be? Is 13:45:29 2 weekly data, but it was based on historical weekly 13:46:54
3 that -- 13:45:33 3 data, or as available; correct? 13:46:57
4 A. Generally that's correct.  13:45:33 4 A. That's correct. 13:46:59
5 Q. Okay. Now, here'swhere 13:45:34 5 Q. Ifwegonowtotab--1 13:47:00
6 we have to go back into confidential session 13:45:41 6 guess, actually, potentially | should clarify. If 13:47:12
7 because we're going to turn... 13:45:46 7 we go to Tab 7 in the binder -- 13:47:15
8 BY MR. SPELLISCY: 13:45:46 8 A. Yes. 13:47:25
9 Q. Good? Wearegoingto  13:46:02 9 Q. --thisis the -- you 13:47:25
10 turn to Schedule 6(a) of your second report. So  13:46:03 10 mentioned earlier in your testimony you provided — 13:47:27
11 we can find it in there. It is amongst the little 13:46:13 11 sort of a detailed model to Canada for use by its  13:47:29
12 slip of handouts we gave to you. They're exact  13:46:16 12 experts. And this is a part of the model that you 13:47:32
13 photocopies so wherever people can find it. 13:46:21 13 provided that backed up your weighted-average cost 13:47:34
14 A. Yes, | have it. 13:46:23 14 of capital calculations; correct? 13:47:38
15 Q. ltsthelast-—-inthe 13:46:24 15 A. That's correct. 13:47:41
16 handout there, it is the last one called, 13:46:26 16 Q. Now, ifweturntothe  13:47:42
17 "Weighted-Average Cost of Capital on May 22, 13:46:29 17 third page in this tab, we see, if we look at the 13:47:46
18 2012." 13:46:30 18 -- we see this is the list of the proxy group 13:47:57
19 Now, you calculated then - 13:46:34 19 again and again. 13:47:59
20 you've calculated using the proxy group of these  13:46:35 20 And we see on the very right  13:48:01
21 10 companies; correct? 13:46:39 21 there is a column that says, "Beta Term Selected,” 13:48:02
22 A. That's correct. 13:46:40 22 and you see most of them are five. But there are 13:48:05
23 Q. And now, in your 13:46:40 23 three that | believe are Greentech, Capital Power, 13:48:09
24 presentation this morning, you had said that you  13:46:42 24 and Etrion that have betas of two, three, and two  13:48:15
25 had made a correction; that beta for all of these  13:46:48 25 years respectively; correct? 13:48:20
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1 A. Sorry, you are referring  13:48:27 1 revised weighted-average cost of capital 13:49:41
2 to? 13:48:34 2 spreadsheet that | believe is essentially the same 13:49:43
3 Q. To--sorry,we'rein Tab 13:48:35 3 as Schedule 6(a). And, in fact, it containsat ~ 13:49:46
4 7. 13:48:37 4 least some of the information that is in Schedule  13:49:58
5 A. Yes. 13:48:37 5 6(a), including the unlevered betas. 13:50:00
6 Q. Tab 7, thethird pagein. 13:48:38 6 And, in fact, if we lookat ~ 13:50:08
7 A. Yes. 13:48:40 7 this schedule -- now, I'm not sure. Wasthisa  13:50:09
8 Q. And I am referring to 13:48:40 8 correction submitted as part of your addendum or ~ 13:50:15
9 your beta calculation spreadsheet. And if we're 13:48:41 9 your expert report? I'm just not sure if this ~ 13:50:18
10 there, you see, on the right, you see "Beta Term  13:48:45 10 correction is before the Tribunal already. 13:50:22
11 Selected." And you see it is five years for each 13:48:48 11 A. This correction, | 13:50:25
12 of these companies in your proxy group, except for 13:48:51 12 believe, is probably not before the Tribunal. 13:50:27
13 Greentech, Capital Power and Etrion. Itistwo, 13:48:54 13 Q. Okay. 13:50:31
14 three, and two; correct? 13:48:59 14 A. It was -- the addendum 13:50:32
15 A. Yes, that's correct. 13:49:00 15 does not contain this, the data that appearson ~ 13:50:37
16 Q. And this was the 13:49:02 16 this sheet. 13:50:41
17 correction you were making to your report earlier 13:49:04 17 Q. Okay. Sowhat you 13:50:42
18 when you said the data, or as available. Isthat 13:49:06 18 provided to Canada actually corrected what isin ~ 13:50:45
19 right? 13:49:09 19 Schedule 6(a) of your report in terms of some of  13:50:48
20 A. That's correct. ltwas  13:49:09 20 the unlevered equity betas that you had provided 13:50:51
21 set out as well on the first page of thistab in ~ 13:49:11 21 in Schedule 6(a); correct? 13:50:54
22 our explanation that went to Canada and 13:49:15 22 A. It corrects the levered  13:50:56
23 Mr. Goncalves. 13:49:19 23 equity beta that then gets the unlevered equity ~ 13:51:05
24 Q. Okay. Now, if we turn 13:49:20 24 beta; that's correct. 13:51:07
25 now to the last page in this Tab 7, you provided a 13:49:27 25 Q. Right. So, for example, 13:51:08
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1 if we look at Boralex in Schedule 6(a) of your ~ 13:51:10 1 -- 50 we will keep in mind that we had the three  13:52:26
2 report, you have an unlevered beta, and I could  13:51:14 2 companies. It was Greentech, Capital Power and  13:52:29
3 probably go over to the levered beta as well, but  13:51:17 3 Etrion. And they had two, three, and two years of 13:52:33
4 you have an unlevered beta, and your unlevered  13:51:20 4 beta data. 13:52:35
5 beta is 0.35 in your schedule, and here it is 13:51:23 5 For Greentech, for each of 13:52:37
6 0.47; correct? It is an example. 13:51:27 6 these companies, you would agree with me that, ~ 13:52:40
7 A. Sorry, would you -- which  13:51:30 7 looking here, that the unlevered equity beta for  13:52:41
8 one? 13:51:36 8 each of these three companies is, in fact, 13:52:45
9 Q. lam looking at Boralex. 13:51:36 9 substantially lower than every other company that 13:52:47
10 So in your schedule that you submitted with your  13:51:39 10 you have in your proxy group; correct? 13:52:51
11 report, you have an unlevered equity beta for 13:51:42 11 A. They are lower, yes. 13:52:53
12 Boralex of 0.35. And in this model that you 13:51:45 12 Q. And, in fact, they are -- 13:52:58
13 submitted to Canada with the explanation of the  13:51:51 13 and so you would agree with me that, if you had ~ 13:53:02
14 changes, it has 0.47; correct? 13:51:55 14 excluded these from your proxy group because they 13:53:07
15 A. That's correct. 13:51:58 15 did not have the five-year data that you had been  13:53:11
16 Q. Okay. So perhapswe can 13:52:01 16 looking for, your unlevered beta -- unlevered 13:53:14
17 arrange with counsel after. If the Tribunal 13:52:05 17 equity beta would have been higher; correct? 13:53:20
18 doesn't have this, we can arrange a way that they 13:52:07 18 A. Mathematically, you are  13:53:22
19 get the updated schedule; that we can figure out  13:52:10 19 correct. However, they are not appropriate to ~ 13:53:26
20 the logistics of that. 13:52:13 20 exclude. It has nothing to do with them being ~ 13:53:32
21 But I am going to talk from  13:52:14 21 two- and three-year betas than five-year betas.  13:53:39
22 this spreadsheet, because this is the one that has  13:52:16 22 The reason that they are 13:53:45
23 the more up-to-date numbers in it, not Schedule ~ 13:52:19 23 shorter-in-duration betas is that all of the 13:53:49
24 6(a) there. 13:52:22 24 information required, principally the 13:53:55
25 Now, | would like then to look  13:52:22 25 debt-to-equity information required to do these ~ 13:53:57
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1 calculations, was not available going back further 13:54:01 1 monthly data would give you sixty data points. ~ 13:56:03
2 than two to three years. And, therefore, the 13:54:06 2 Our calculations here are, 13:56:08
3 calculations can't be done, other thanona --on 13:54:10 3 based on these three that we're talking about, are 13:56:10
4 a reduced basis of number of years. 13:54:14 4 based on two to three years of weekly data, which, 13:56:14
5 There is no technical 13:54:19 5 at a minimum, gets you 104 data points. So there 13:56:19
6 requirement to have a five-year beta. The beta is 13:54:22 6 is no reason to exclude these on the basis of the 13:56:28
7 a statistical calculation, and the reliability or  13:54:32 7 data points being adequate. There is more than ~ 13:56:34
8 the determination of that amount has to do with ~ 13:54:39 8 sufficient data points. 13:56:38
9 the number of data points that you use to get to  13:54:45 9 So they are technically 13:56:40
10 the calculation of the beta. So you are tryingto 13:54:52 10 useable. The screening process we went through to  13:56:42
11 find the difference between how that stock is 13:54:55 11 select these companies was appropriate, gotusto  13:56:49
12 reacting versus the market as a whole. 13:55:01 12 these. And while we made the error in the 13:56:53
13 The market as awhole hasa  13:55:06 13 description, which was then disclosed in this 13:56:59
14 beta of one. It's exactly equal. Soif youare 13:55:08 14 communication to Canada, and effectively 13:57:03
15 less volatile, the beta will be less than one. If 13:55:12 15 Mr. Goncalves, there is no change to our 13:57:07
16 you are more volatile, the beta will be greater ~ 13:55:15 16 conclusions because of this. 13:57:12
17 than one. 13:55:18 17 And the fact that they're two-  13:57:15
18 The technical literature 13:55:18 18 and three-year betas versus a five-year betahas  13:57:19
19 surrounding betas are that two to three years of  13:55:23 19 no impact on their use in this calculation. And 1 13:57:23
20 monthly data or five years of monthly data are 13:55:35 20 expect where you are going to go is they are all  13:57:29
21 acceptable as a way to get to the beta 13:55:42 21 lower. They just are all lower. 13:57:32
22 calculation. 13:55:48 22 And there are outliers here on  13:57:38
23 Our beta calculations 13:55:50 23 both sides, in that there's Capstone, which is the 13:57:41
24 consistently, for all of these companies, are 13:55:52 24 fourth one down, has an unlevered equity beta of  13:57:50
25 based on weekly data. So take even five years of 13:55:55 25 0.78, which is significantly higher than the rest 13:57:55
Page 150 Page 151
1 of them that appear to be around somewhere between 13:57:59 1 stated, five-year determined betas. 13:59:20
2 0.36 and 0.55 or whatever. So it's higher. 13:58:02 2 Q. Okay. Soyouwould - 13:59:23
3 Q. But, Mr. Low, youwould  13:58:07 3 sorry. You would agree with me that the more data 13:59:25
4 agree that is one outlier on the upside and three  13:58:08 4 you have, the more statistically reliable the 13:59:28
5 outliers that don't have the same volume of data, 13:58:12 5 results will be; correct? 13:59:32
6 all of which result in your unlevered equity beta 13:58:16 6 A. Itmaybeoritmaynot 13:59:33
7 being lower than it otherwise would be. 13:58:19 7 be. The point | am trying to make is that the ~ 13:59:38
8 A. They do not have the same  13:58:22 8 technical literature with respect to determining  13:59:46
9 volume of data. That is not what drove these ~ 13:58:24 9 beta suggests that there is way more than an 13:59:49
10 calculations. Inall of these reports, those were 13:58:28 10 adequate number of data points to make this 13:59:54
11 two- to three-year betas. There is nothing 13:58:32 11 reliable and useful in this kind of calculation.  13:59:58
12 different between these calculations. 13:58:35 12 Q. Let'smove, 14:00:02
13 There was a computational 13:58:40 13 unfortunately, not away from betas entirely, but ~ 14:00:16
14 error that got picked up here too. These,in  13:58:42 14 to talking about something a little bit in 14:00:19
15 every one of these reports, were two- to 13:58:46 15 addition. Because we had talked and | said --and 14:00:21
16 three-year betas. It's not that we changedon  13:58:48 16 you said I got it roughly right, which I was glad = 14:00:24
17 this single page to a two- to three-year beta.  13:58:53 17 to hear, that the unlevgred beta that you d_erlve 14:00:27
18 They were two- to three-year betas throughout all  13:58:57 18 from the proxy group is then relevered using the ~ 14:00:32
19 of these reports. 13'59:00 19 appropr!ate debt-to-eqm_ty rat_lo and the o 14:00:35
20 Q. Now, I'mconfused, Mr.  13:59:02 2(1) approprlate.tax rate,.whlch gives you an initial 14:00.:39.
21 Low. Are they five-year weekly betas? Orare  13:59:04 > cozt of eq.uny t? V¥h'Ch then we ad(.j adjuts;]tments_ fi 111408;'29
22 they two- to three-year betas? 13:59:08 o5 22mprem|ums 0 TOcus on companies - the Spectiic P
>3 A. The three that you have  13:59:09 pany we are tr){lng to determine the cost of ~ 14:00:53
o been talking about are two- and three- 135911 24 equity for. Is that right? 14:00:54
ing about are fwo- and three-year 25 A. Letmesay itagain just 14:00:56
25 determined betas. The rest are correctly, as you 13:59:14 yagan)
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1 in case | kind of missed. Ithink you saidit  14:01:01 1 blacker number, black, heavier bolded numbers,  14:02:51
2 correctly. We use the unlevered equity betain ~ 14:01:04 2 "Cost of equity capital, 9.60 to 10.35." Thenwe 14:02:54
3 order to determine a beta for the subject company, 14:01:11 3 add some other things to it, which I think is 14:03:01
4 based on its tax rate and its debt-to-equity 14:01:18 4 where you got to. | just -- when | listenedto ~ 14:03:04
5 ratio. 14:01:22 5 you, | wasn't sure that | understood what you 14:03:07
6 And on the particular page 14:01:23 6 said, so | thought | would repeat it. 14:03:09
7 we're looking at in Tab 7, the relevered equity ~ 14:01:25 7 Q. [l appreciate that. | 14:03:11
8 beta, so this is under "low, high," about a third 14:01:33 8 think that is what | tried to say, but | amsure  14:03:13
9 of the way down the schedule. 14:01:35 9 you said it better. 14:03:15
10 Q. Yes. 14:01:36 10 So let's talk -- and | wantto  14:03:17
11 A. We've taken the unlevered 14:01:37 11 talk specifically about these unsystematic risk ~ 14:03:19
12 equity beta from the 0.41 above, ranged it to 0.39 14:01:39 12 factors, and one in particular. Itisa 14:03:23
13 to 0.43, taken the debt-to-equity ratio. 70-30is 14:01:46 13 company-specific risk premium which, on this 14:03:28
14 233 percent, 70-30 debt over equity. The 14:01:56 14 schedule, is the second premium down of 0.75 14:03:30
15 effective tax rate of the subject company or 14:02:00 15 percent to 1.5 percent. You say that thisrisk ~ 14:03:35
16 Windstream, 26 and a half percent, relevered the  14:02:04 16 premium is based upon qualitative factors that ~ 14:03:39
17 beta to that ratio, and got to 1.05 to 1.17. That 14:02:08 17 reflect company-specific risks. 14:03:44
18 is the relevered equity beta. 14:02:16 18 So this, as | understand it, ~ 14:03:46
19 Then, if you drop down three  14:02:18 19 is the premium that you say that investors would ~ 14:03:48
20 lines, you will see the same number appear with ~ 14:02:21 20 want who had ascribed because of the fact that ~ 14:03:52
21 the title: "Levered equity beta, 1.05t0 1.17."  14:02:25 21 Windstream was still a development company and ~ 14:03:56
22 That number is applied to the line above it called 14:02:31 22 faced development risk. Is that right? 14:03:58
23 "the equity risk premium." 14:02:35 23 A. No. Unfortunately, lam  14:04:00
24 And to that, we add the 14:02:43 24 going to disagree with you again. 14:04:03
25 risk-free rate, and the result is, again, the 14:02:46 25 Q. Okay. Explain. 14:04:04
Page 154 Page 155
1 A. The fact that Windstream  14:04:06 1 solely reflected in the company-specific risk? ~ 14:06:12
2 is a development company is, in part, reflected  14:04:08 2 That is what you're saying? 14:06:17
3 in, if you will, the market return. Or another ~ 14:04:18 3 A. That's correct. 14:06:18
4 way to think about it is the determination of an  14:04:22 4 Q. Okay. 14:06:21
5 equity rate of return by the OPA in determining ~ 14:04:29 5 A. Inpart, | have to go 14:06:22
6 the prices for the FIT contracts included 14:04:33 6 back to something from before the lunch break 14:06:24
7 development risk and all of that in itand was 11  14:04:37 7 where | said there's a - | will use a term | 14:06:27
8 percent. 14:04:42 8 didn't use before -- a continuum of risk through ~ 14:06:31
9 If you will, this0.75t0 1.5  14:04:43 9 the life of this project. And before lunch, we  14:06:34
10 percent company-specific is in part a measure of  14:04:48 10 talked about it. It is higher at the beginning,  14:06:39
11 the incremental risk that we see Windstream versus 14:04:55 11 and it's way lower at the end. But we use a 14:06:41
12 the realm of companies in that FIT program for ~ 14:04:59 12 continuum of risk through that time period. 14:06:46
13 being offshore, if you will. That's, I think,a 14:05:10 13 So this company-specific risk ~ 14:06:50
14 better way to look at this because there are other 14:05:14 14 is, in part, having to take that into account - 14:06:54
15 factors here that you are not talking about. 14:05:19 15 this is getting complicated -- except that every  14:07:03
16 The company-specific risk 14:05:24 16 one of these comparables has some of thatinit ~ 14:07:06
17 premium here is not, then, in my mind, solely 14:05:25 17 too. So it's a relative thing in this case, 14:07:09
18 going from a company that is in business to one  14:05:31 18 compared to the group here, and looking at 14:07:13
19 that is under development. That'stoobroada  14:05:41 19 Windstream as an entity in comparison to all of ~ 14:07:21
20 characterization. This is -- this is far more ~ 14:05:46 20 those. 14:07:25
21 refined than that. 14:05:50 21 Q. Okay. Soitisthe 14:07:27
22 Q. SoI'mnotsurethatl  14:05:55 22 incremental risk that an investor would see in ~ 14:07:29
23 understand this. So your testimony is thatthe ~ 14:05:59 23 investing, particularly in Windstream, versus the 14:07:34
24 development risk that Windstream faced as an 14:06:04 24 other proxy group companies? 14:07:37
25 unpermitted, unfinanced, unbuilt project isnot ~ 14:06:09 25 A. That's almost there. 14:07:39
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1 That is true. But to that, you have to add the ~ 14:07:45 1 A. Again, that's kind of 14:09:12
2 size premium factor. 14:07:51 2 getting there, but still not quite right. 14:09:16
3 Q. Right. 14.07:52 3 Q. lwill take "kind of 14:09:20
4 A. That is another 14:07:53 4 getting there." 14:09:21
5 comparison to the companies above or the market as 14:07:55 5 A. Thereason the country  14:09:22
6 awhole. So that -- then the country adjustment ~ 14:07:59 6 adjustment is there, if I go back up to just above 14:09:25
7 is kind of a unique thing, but it sits thereasa  14:08:05 7 that, where we had risk-free rate, equity risk ~ 14:09:31
8 similar unsystematic risk. 14:08:10 8 premium, the levered beta, cost of equity capital, 14:09:34
9 So effectively there is, if ~ 14:08:12 9 if you look to the right of those, middle of the  14:09:38
10 you will, 3 and a half to 4.3 percent of risk 14:08:16 10 page going to the right side, the risk-free rate, 14:09:41
11 difference in trying to get to a Windstream 14:08:19 11 2.48, percent is based on 20-year U.S. treasury ~ 14:09:45
12 number, rather than what is being driven out of =~ 14:08:27 12 constant maturity yields, et cetera. 14:09:49
13 the beta that is above, and we can talk about the 14:08:30 13 The equity risk premium isa  14:09:52
14 country risk factor later, if you would like to.  14:08:35 14 derived thing. It's the calculation of the 14:09:56
15 That is slightly a different concept. 14:08:38 15 difference between how the market returns are 14:10:00
16 Q. Well, I would like to 14:08:40 16 versus that 20-year treasury. And what the 14:10:04
17 talk about the relationship between the two of ~ 14:08:41 17 capital asset pricing model does is take those ~ 14:10:12
18 them now, because I'm not really sure | 14:08:43 18 factors and transforms, then, the market as a 14:10:16
19 understand. You've got a country risk adjustment 14:08:45 19 whole into a specific company, or almost to a 14:10:19
20 of between 0.74 and 0.79 negative. | understand 14:08:49 20 specific company, through the use of beta. 14:10:24
21 that that is the adjustment, the negative 14:08:54 21 Those two factors are driven ~ 14:10:27
22 adjustment that an investor would apply, because ~ 14:08:58 22 off the U.S. exchange, the S&P. And this country 14:10:31
23 they feel that investing in Canada is, has less ~ 14:09:03 23 adjustment factor ties into that, in that that is  14:10:41
24 risk than investing in the United States. Is that 14:09:09 24 U.S. returns, but we're trying to translate that ~ 14:10:47
25 right? 14:09:11 25 back into a Canadian return. 14:10:50
Page 158 Page 159
1 And Ibbitson is a source, 14:10:53 1 both the size premium and the company-specific ~ 14:12:21
2 published source for all of this data and the 14:10:58 2 risk. 14:12:26
3 approach, and that is their determination of the  14:11:02 3 Q. Okay. Iwill ask you 14:12:31
4 country adjustment factor of effectively going ~ 14:11:07 4 just for one more clarification then. If I look  14:12:33
5 from the United States to Canada at this time. ~ 14:11:10 5 at the low end here, you have a company-specific  14:12:36
6 Q. Right. So now the 14:11:13 6 risk which you say is the incremental risk related 14:12:42
7 company-specific risk, again, you said that was ~ 14:11:14 7 to investing in Windstream versus other companies, 14:12:46
8  based upon qualitative factors, so that is 14:11:17 8 roughly, of 0.75 percent. And then you wipe that 14:12:48
9 something you have come up with in your judgment; 14:11:20 9 outalmost entirely with your country adjustment ~ 14:12:56
10 correct? 14:11:22 10 factor. 14:13:01
11 A. ltis, butyouhaveto  14:11:22 11 So is it your conclusion that, 14:13:02
12 take it in conjunction with the size premium, 14:11:28 12 within the range of reasonableness, on your low  14:13:05
13 because that also is a component of risk that is ~ 14:11:31 13 scenario, that investors would seek roughly the ~ 14:13:07
14 driven out of this capital asset pricing model ~ 14:11:34 14 same amount of risk as investing in Windstream ~ 14:13:12
15 that has to do with the size of Windstream 14:11:39 15 specifically as a non-operating company as 14:13:15
16 relative to the market as a whole and reflects the 14:11:46 16 investing in an operating company in the United  14:13:20
17 fact that smaller companies are generally at 14:11°51 17 States? Those two factors wipe themselves out,  14:13:22
18 higher risk than larger companies. Thatsthe — 14:11:56 18 Mr.Low? 14:13:25
19 underlying concept. 14:11:59 ;g A No. o 14:13:?53.2
20 And that 2.8 percent is 14:12:02 - 2 EXP ain o n:r? ticall 14.114-1'173'28
21 derived, again, from the same source, Ibbitson, ~ 14:12:05 2o - YOuare mathematica 'y ] -
22 pased on what bracket you fall in of relative ~ 14:12:09 correct , . 14:13:30
23 size. 141213 23 Q. That's one thing. 14:13:32
. . e 24 A. --That0.75 plus and 14:13:33
24 So the adjustment of riskto  14:12:13 25 0.74 minus are offsetting. However, the 0.74to  14:13:35
25 go from the market to Windstream is comprised of ~ 14:12:16 ' ’ ’ ’ -
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1 0.79 minus has nothing to do with Windstream. It 14:13:41 1 that. So by taking those and then doing the beta, 14:15:35
2 has to do with the data sources used, being the  14:13:50 2 adjusted beta, we're getting to a category that is 14:15:39
3 U.S. treasury constant maturity yields, and the ~ 14:13:53 3 related to at least the industry, the -- has 14:15:44
4 6.75 equity risk premium that are derived out of  14:13:57 4 relative aspects compared to where Windstream is.  14:15:50
5 effectively the wrong market. And sothat0.74to 14:14:02 5 What we're then tryingtodo ~ 14:15:53
6 0.79 affects those numbers and adjusts those. It 14:14:07 6 is take that and say: Relative to those 14:15:57
7 really has nothing to do with Windstream, other ~ 14:14:15 7 companies, Windstream is smaller and, therefore,  14:16:03
8 than a general country factor. 14:14:19 8 is at more risk. And there is all kinds of things 14:16:09
9 So the difference in risk of ~ 14:14:24 9 that make Windstream more risky, along with lots  14:16:11
10 investing in Windstream, if you will, versus the ~ 14:14:27 10 of other companies that are smaller. It's sort of 14:16:17
11 risk that is inherent in the balance of these 14:14:37 11 a generic thing, but it is part of the overall ~ 14:16:20
12 comparable companies, adjusted for leverage, is ~ 14:14:42 12 risk of Windstream, relative to the market. 14:16:24
13 then this incremental piece. 14:14:49 13 And then the balance isthe ~ 14:16:28
14 And let me go back and say 14:14:52 14 company-specific, which -- you are correct, 14:16:31
15 that again because | am not sure that was clear.  14:14:54 15 Mr. Spelliscy -- is subjective. | wouldn't 14:16:39
16 We have started with these comparable companies ~ 14:14:56 16 suggest to you anything other than that is my view 14:16:42
17 that are selected based on a bunch of filters. ~ 14:15:01 17 of the incremental risk relative to the size 14:16:47
18 What we're trying to do is get to a market 14:15:05 18 premium and the group of companies, the band that 14:16:52
19 segment, if you will, that is comparable to 14:15:09 19 we're in. That is appropriate for Windstream.  14:16:56
20 Windstream. So each of these entities is in the  14:15:11 20 Q. Soiflcan--yourview 14:17:03
21 power business, renewable power business, anda  14:15:17 21 is that the incremental risk associated with 14:17:07
22 number of them are in wind. 14:15:21 22 Windstream is of an amount that is mathematically 14:17:12
23 We didn't have anything where  14:15:24 23 essentially eliminated by the difference in 14:17:16
24 we could specifically, or we believed anyway, get 14:15:26 24 investing in United States -- or Canada versus the 14:17:20
25 to comparators that were more appropriate than ~ 14:15:30 25 United States; that is your view? 14:17:25
Page 162 Page 163
1 A. Thatisnotwhat I said. 14:17:27 1 Q. Great. Lets,inaway, 14:18:52
2 That is your interpretation of adding and 14:17:30 2 continue talking about this company-specific risk  14:18:57
3 subtracting numbers here. 14:17:32 3 adjustment, but | want to move to a slightly 14:19:01
4 Q. Well... 14:17:34 4 different area where we're talking about also the  14:19:02
5 A. What I'm suggestingis ~ 14:17:35 5 stage of the project. 14:19:05
6 that the risk difference for Windstream is the sum 14:17:36 6 Now, if we could turn to 14:19:06
7 of 2.8 percent plus 0.75 percent, or 2.8 percent  14:17:40 7 paragraph 4.14(c) of your second report, which 14:19:16
8 plus 1.5 percent, givingme 3and ahalfto 4.3  14:17:48 8 starts on page 31. | think we will stay in 14:19:22
9 percent risk difference that is relative toan ~ 14:17:54 9 confidential session so we can bring it up on the 14:19:25
10 investment in Windstream where the comparable 14:18:00 10 page here. 14:19:28
11 group of companies already has characteristics ~ 14:18:05 11 MR. TERRY: Sorry, which page 14:19:37
12 that are of -- related to where Windstream is, and 14:18:09 12 was that? 14:19:38
13 this is believed to be the incremental pieceto ~ 14:18:14 13 MR. SPELLISCY: Itstartson  14:19:39
14 that. 14:18:16 14 page 31 -- 14:19:39
15 Q. Letmeask you: Noneof 14:18:17 15 MR. TERRY: Okay. Yes. 14:19:40
16 your comparator group of companies are one-project 14:18:18 16 MR. SPELLISCY: -- of the 14:19:41
17 companies; correct? 14:18:21 17 second report. 14:19:42
18 A. No. 14:18:22 18 BY MR. SPELLISCY: 14:19:47
19 Q. None of them are 100 14:18:25 19 Q. Yousayin the first full 14:19:48
20 percent development companies; correct? 14:18:27 20 sentence -- so the paragraph starts on 31. If you 14:19:49
21 A. They have operationsin ~ 14:18:29 21 flip to 32, you will see the first full sentence  14:19:53
22 them, and they have developments in them. They're 14:18:35 22 on the top of that page where you say: 14:19:56
23 not all in development or under construction. 14:18:40 23 "The CSRP should reflect  14:19:58
24 They all have some element in them of operations, 14:18:46 24 the fact, reflect that 14:20:01
25 as described in my reports. 14:18:51 25 Windstream is considered  14:20:04
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1 to be a late-stage 14:20:04 1 turbines. Since 14:21:13

2 development project.” 14:20:06 2 Windstream had already ~ 14:21:15

3 Correct? 14:20:06 3 secured a turbine supply  14:21:16

4 A. That, in combination with 14:20:08 4 agreement, it should be  14:21:17

5 the size premium, that's correct. 14:20:17 5 classified as a 14:21:19

6 Q. Right. Now, Iwantto  14:20:19 6 late-stage development ~ 14:21:20

7 understand that conclusion a little bit further.  14:20:23 7 project.” 14:21:21

8 Let's turn to paragraph 5.18  14:20:26 8 Do you see that? 14:21:22

9 in your second report, which is on page 46. This 14:20:33 9 A. Yes. 14:21:23
10 is in your section of the report titled "Stage of 14:20:42 10 Q. Okay. I'wantto 14:21:23
11 the Project.” 14:20:45 11 understand that statement a little bit. Let's  14:21:25
12 In this paragraph, you say:  14:20:47 12 take the PPA, which is the FIT contract. 14:21:28
13 "The procurement of a 14:20:51 13 Now, your opinion that you 14:21:31
14 turbine supply agreement  14:20:52 14 said already is obviously Windstream still hasa  14:21:34
15 and obtaininga PPAare  14:20:55 15 FIT contract, but that contract has no value in ~ 14:21:38
16 more telling signs of the  14:20:57 16 the current world because the project wontbe  14:21:39
17 stage of the project.”  14:20:59 17 developed, and there are no megawatts to sell; 14:21:42
18 Then you write: 14:21:.01 18 correct? 14:21:44
19 "This also corresponds ~ 14:21:02 19 A. After May 2012, that's ~ 14:21:45
20 with the graphic that was  14:21:03 20 correct. 14:21:48
21 used in the Windstream 14:21:04 21 Q. Right. Now, sothe FIT  14:21:48
22 investor presentation, as  14:21:06 22 contract itself, then, if you can't get your 14:21:53
23 the very last step before  14:21:08 23 turbines in, if you can't produce wind power, the 14:21:57
24 the point of construction  14:21:10 24 FIT contract itself, just having one, doesn't 14:22:00
25 is the procurement of the 14:21:12 25 produce any value by itself; correct? 14:22:02
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1 A. 1would suggest to you it  14:22:05 1 an asset, and in conjunction with getting the 14:23:54

2 is more complicated than that. The development of 14:22:13 2 process done, having your wind resource defined ~ 14:24:04

3 these FIT contracts and the offering of themand  14:22:21 3 and developed, and having a turbine supply gets ~ 14:24:08

4 the securing of them, | believe, created value to  14:22:24 4 you towards being a late-stage project rather than 14:24:17

5 the acquirers of those. Those companies that 14:22:31 5 an early-stage project. 14:24:22

6 applied and received a FIT program, | think, 14:22:36 6 Q. Well, we're going to talk  14:24:25

7 received something of value on the day they got ~ 14:22:39 7 about the turbine supply. 'm notsurethatl  14:24:26

8 them. 14:22:43 8 fully understand, though. In your opinion, you  14:24:28

9 And that's -- I think I said ~ 14:22:44 9 have said that there is no more value in the 14:24:30
10 this before, but it is in part evidenced by the ~ 14:22:47 10 company, even though it still holds a FIT 14:24:33
11 different returns that the OPA used of 11 percent 14:22:51 11 contract. So | would have thought that your 14:24:35
12 and the internal rate of returns that Scotia 14:22:55 12 opinion was that the mere fact of havinga FIT ~ 14:24:37
13 Capital believed were going to result from these  14:23:01 13 contract doesn't give you value. ltishavinga 14:24:40
14 projects. 14:23:05 14 FIT contract, and an assumption that you will 14:24:44
15 They were higher. They 14:23:07 15 build to successfully develop your project under ~ 14:24:47
16 suggested that this was a good deal. Andwe hada 14:23:09 16 that FIT contract. Is that not more accurate?  14:24:48
17 lot of interest expressed in these FIT contracts. 14:23:14 17 A. Thatisaccurate. And  14:24:51
18 There was a lot of people looking to get one. It 14:23:18 18 the problem here is that Windstream was not 14:24:54
19 was well, well oversubscribed. 14:23:23 19 protected under the FIT with the moratorium, such  14:24:57
20 So on the day that it was 14:23:25 20 that, by the passage of time, the terms of the FIT 14:25:02
21 received and you still had all of what you 14:23:30 21 contract destroyed the value. That shouldn't have 14:25:06
22 referred to as "risk™ to come, there was value in  14:23:36 22 happened. | mean, we've heard here that -- 14:25:10
23 that contract. So... 14:23:41 23 Q. We will let the Tribunal ~ 14:25:13
24 Q. I'mnotsure - 14:23:52 24 make decisions on what should and shouldn't have  14:25:14
25 A. Atthat point, it became  14:23:53 25 happened. 14:25:16
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I think we're going quite long 14:25:17
here, and T have given you a lot of free rein to  14:25:19
offer whatever context you want, but I think -  14:25:21
I'm happy to let you if you want to comment on the 14:25:24
merits of the case. Idon't think it is 14:25:26
particularly relevant. Iwill leave it tothe  14:25:28
Tribunal. 14:25:30

We are getting a little bit ~ 14:25:30
long here. That is the only thing. Thaven't — 14:25:3
interrupted so far. Ihave given you lots of 14:25:3

w

rein. Tam a little bit worried about the time we 14:25:37
have left right now. 14:25:40
PRESIDENT: Yes, let's goon.  14:25:42
BY MR. SPELLISCY: 14:25:49
Q. Iwantto talk about the 14:25:49
turbine sales agreement and your comment on the =~ 14:25:51
turbine sales agreement, because the last sentence 14:25:52
of the paragraph that was - that I just read 14:25:57
said: 14:26:01
"Since Windstream had 14:26:01
already secured a turbine  14:26:02
supply agreement, it 14:26:04
should be classified asa  14:26:06
late-stage development ~ 14:26:08
project."” 14:26:09
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[} 1 in the Windstream 14:31:48
] 2 Investor Presentationas  14:31:49
[ 3 the very last step before  14:31:51
[ 4 the point of construction 14:31:53
[ 5 of the procurement of the  14:31:55
[ 6 turbines." 14:31:56
] 7 So I'msorry. Younow --in  14:31:56
[ 8 your report, you pretty clearly seem to be relying 14:31:59
[ 9 upon for part of your opinion this slide. Are you 14:32:02
- 10 now saying you don't rely on this slide? 14:32:05
] 11 A. This slide was not 14:32:07
m 12 determinative of -- it shows that the turbines and 14:32:10
- 13 the Power Purchase Agreement are coming later.  14:32:15
14 Q. Okay. Well, then, lama 14:31:25 14 Like, the problem is you have  14:32:21
15 little bit confused. In paragraph 5.18 of your ~ 14:31:29 15 to put this presentation into context. Thisisin 14:32:24
16 second report, which we just looked at, you had  14:31:32 16 October of 2009. The Power Purchase Agreementis  14:32:27
17 mentioned -- you had said that: 14:31:35 17 occurring after financing here. 14:32:34
18 "The procurementofa  14:31:37 18 Like, it just -- it's got the ~ 14:32:36
19 turbine supply agreement  14:31:38 19 general trend, but the way Deloitte Denmark 14:32:40
20 and obtaining are more  14:31:40 20 presented it and looked at it made more sense, and 14:32:47
21 telling signs of the 14:31:43 21 that is really what we're relying on. Thatis  14:32:50
22 stage of the project.””  14:31:44 22 where our discussions were with them on the stage  14:32:53
23 Then you wrote: 14:31:44 23 of the project. 14:32:57
24 "This corresponds with ~ 14:31:46 24 So, yes, these things are all ~ 14:32:58
25 the graphic that was used 14:31:47 25 up, up the scale, and they all have to happen 14:33:01
Page 174 Page 175
1 before construction. But this isn't the best --  14:33:05 1 transactions and the sequence. 14:34:49
2 certainly, the sequence isn't even what was going  14:33:13 2 At least the sequence there is  14:34:53
3 to happen here. So, yes, it has to happen and it 14:33:16 3 akin to what was happening here. So, yes, we did 14:34:55
4 gets you up the slide, but this isn't the right ~ 14:33:21 4 say that. And it does correspond with the 14:35:00
5 order. 14:33:23 5 graphic, in that arranging that, but it is right. 14:35:08
6 Q. Right. Sonow I'm quite  14:33:23 6 But this graphic is not 14:35:14
7 confused because, in paragraph 5.18 of your second 14:33:26 7 technically correct. gnci you have a FIT 14:35:16
8 report, you don't refer to anything that Deloitte  14:33:29 8  contract, which they didn't have when thiswas ~ 14:35:21
9 Denmark has supposedly told you. You don't refer 14:33:35 9 written, and this is somewhat out of order. But  14:35:24
10 toanything else. What you refer tois this ~ 14:33:38 10 it's generically in the right direction. 14:35:28
11 graphic, and you are now saying that this graphic  14:33:41 11 Q. Okay. Soletmetryto  14:35:33
12 is not an appropriate graphic to rely upon. I'm  14:33:44 12 ynderstand, divorced from this graphic, the - 14:35:34
13 justtrying to understand what you wrote in your ~ 14:33:47 13 although you say it is generally inthe right ~ 14:35:39
14 report in paragraph 5.18. 14:33:49 14 direction. 14:35:41
15 - A Imsayjingthatthe  14:33:52 15 So clearly this early-stage ~ 14:35:41
16 graphic isa graphic, and it's demonstrating that  14:33:56 16 development project has site selected land 14:35:43
1; the valijet:]ncre?s.es asloPe gloes U%Zetzcil?’ as . i‘;j‘égl 17 agreements, environmental review, wind assessment, 14:35:45
" ?r:i 9?3‘2 t Iiﬁnk'zﬂ; It?]é)p Ia\C/\?és o Ioca)lkilz 143100 18 economic modelling, interconnection studies, 14:35:49
-0 o se;e £ there is 4 Copy Of the - & (:r %4_34:15' 19 permitting. That is_ all V\_/ithin the box, co_rrect, 14:35:51
1 LKnow ir?)c,)ther docume?rqlts 14:34:26 20 before you get to financing, preconstruction, 14:35:55
. o 21 early stage development; right? 14:35:59
22 there's a copy of the Denmark analysis of this,  14:34:30 29 A Yes. I'm notsure | 14:36:00
23 but the point is more akin to what's on the 14:34:33 23 follow the entire |i . id buti 14:36:04
24 left-hand side page from paragraph 5.18 of 14:34:42 2 ollow the entire list you Just said, but it more B
o5 ino Windstream against these other 14:34-46 or less sounds correct. Before construction, you 14:36:07
comparing g 25 14:36:10

would have to have all of those, yes.
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1 Q. Right. And you would 14:36:11 1 largely, I think, as T have heard it, so that if  14:37:34
2 certainly agree with me that you don't become a  14:36:12 2 there was a government change so that it couldnt 14:37:37
2 late-stage project simply because you may have 14:36:16 3 be arbitrarily cancelled. 14:37:39
4 procured your turbines earlier than on -- than 14:36:19 4 So they had to go out and get  14:37:41
5 completing any of these other items which are 14:36:25 5 a turbine supply agreement. And they had 14:37:43
6 necessary before you get to financial close. You 14:36:27 6 identified what they wanted, what was goingto ~ 14:37:47
7 would certainly agree with that; right? 14:36:29 7 work. It was the same as Wolfe Island. There are 14:37:49
8 A. Yourequire all of those 14:36:36 8 a whole lot of reasons why it worked. 14:37:53
9 things before you can enter construction. The 14:36:38 9 Q. Ithink thisis — 14:37:55
10 ordering of them, the sequencing of them, the 14:36:45 10 probably the answer is going much broader thanmy 14:37:56
11 relative risk of obtaining them varies by 14:36:48 11 question was. 14:37:59
12 jurisdiction, and the hard gate, as has been 14:36:52 12 I do remind you we do have 14:38:00
13 described by others here, in Ontario, was the FIT 14:37:02 13 limited time because we do have another witness to  14:38:02
14 contract. 14:37:04 14 get to today. What I am trying to understand is  14:38:04
15 Q. Right. What Iam trying 14:37:05 15 your last sentence that says: 14:38:07
16 to -- 14:37:06 16 "Since Windstream had 14:38:10
17 A.  And then for a whole 14:37:06 17 secured or already 14:38:11
18 bunch of reasons, there was a requirement to get  14:37:09 18 secured a turbine supply  14:38:12
15 an exemption under the FIT contract so that the = 14:37:15 19 agreement, it should be  14:38:13
20 contract could not be cancelled. You had to have 14:37:19 20 classified as a 14:38:15
21 a turbine agreement. 14:37:21 21 late-stage development ~ 14:38:16
22 Q. Right. 14:37:22 22 project.” 14:38:17
23 A. Soit came out of ordera 14:37:23 23 You would agree with me that ~ 14:38:17
24 little bit by virtue of a requirement under the =~ 14:37:25 24 that sentence is not entire accurate. The mere  14:38:19
25 FIT contract so they couldn't be cancelled, 14:37:32 25 fact of securing a turbine supply agreement does ~ 14:38:21
Page 178 Page 179
not mean a project should be classified as a 14:38:24

(I RARRRRNRNNIRIRINT T T .

14:38:27

late-stage development project; right?
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| |
| |
| |
| |
| |
| |
| [ | 14:47:38
[ | 8 Q. But, Mr. Low, I dont  14:47:39
| 9 understand that. So when you say that the 14:47:40
| 10 permitting that would have been done, your 14:47:42
| 11 evaluation of Windstream is that it is now a 14:47:45
| 12 late-stage development project? None of that 14:47:49
| 13 permitting work had been done at the time. 14:47:51
| 14 A. You have to remember the ~ 14:47:54
| 15 day that | am measuring the value here. Itis May 14:47:57
| 16 2012. There would have been 15 months of work ~ 14:48:01
m 17 done had they been permitted to proceed. And this 14:48:06
| 18 would have been far down the road from where it~ 14:48:10
| 19 was. They would be close to negotiating land 14:48:13
| 20 leases. They would have gone through a lot of the 14:48:20
| 21 environmental stuff. 14:48:24
[ | 22 And | don't have the full, big 14:48:25
| 23 chart in front of me at the moment. Butthere  14:48:28
| 24 would have been a lot of work done between 14:48:30
- ] 25 February 11 and May 2012, and at May 2012, | 14:48:33
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1 believe this would have been characterizedasa  14:48:39 1 considerable value, it maybe wasn't late-stage. ~ 14:49:50
2 late-stage project. 14:48:42 2 But the real world isn't 14:49:55
3 Q. Okay. Sothatl 14:48:44 3 particularly relevant. It is the but-for world ~ 14:49:57
4 understand, then, your conclusion is not that, on  14:48:46 4 that is where the value of this is measured. 14:50:00
5 the date of the breach, that it was a late-stage  14:48:50 5 Q. We've heard testimony on  14:50:06
6 development project. Your conclusion is that, on  14:48:53 6 the projected, or what you say is the market for ~ 14:50:18
7 the date of the breach, you assume it would have  14:48:55 7 turbines in Canada. And it was based uponthe  14:50:24
8 been a late-stage development project? 14:48:58 8  evidence of 4C was discussing the market for ~ 14:50:27
9 A. The valuation occurs in ~ 14:49:02 9 turbines in Europe. 14:50:30
10 the but-for world. It hasto. And at May 2012, 14:49:05 10 So | want to turnto Tab 10 of  14:50:31
11 this would have been a late-stage project. 14:49:11 11 your binder. This is a document prepared by AECOM  14:50:34
12 Q. Right. Soagain lask - 14:49:14 12 for Windstream Energy in December of 2010. If you 14:50:49
13 I think the answer to my question was yes. Soyou 14:49:15 13 would turn in several pages, to the first page, or 14:50:56
14 are not concluding that it was a late-stage 14:49:18 14 not the first page, but it has a little number 1~ 14:51:03
15 development project, but your assumption is it ~ 14:49:20 15 onit. Itis the first page of text after the ~ 14:51:05
16 WOl:J|d have be:come a Iate-s.tage. development 14:49:23 16 executive summary. 14'51:08
1; prOJIedct. That is an assumption in thanglf;g 14:49:26 17 It is one - four or five 14'51-09
1o world. AT butin th . 1‘4 4999 18 pages in. There is a chart that says 14:51:14
20 but-for World. it kr?nzoc:%asuto"t])e r?] assurr; ti;)n 14:49:33 > "Background.” and it says "Project Investment.”  14:51:17
1 because it didnt happen y 14949.3’5 i 20 A. Yes, I have that page.  14:51:20
29 But if one Ic;oks at the 14'49'3;6 21 Q. Total project, thereisa 14:51:21
L 22 chart, "Total Project Capital Cost." And it says 14:51:22
23 schedule of events that were to occur, itwould ~ 14:49:38 23 "Material Suoplv." D that? A ith 14:51-27
- S pply." Do you see that? Are you wi 51
24 have been there. With the moratorium in place,  14:49:42 2 me? 14:51-36
25 while it still had some things that were of 14:49:48 o5 ' o

A. |seethe total project  14:51:36
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1 capital cost. I'm not sure | see the words --  14:51:41 1 But at the same time that this document was 14:52:46
2 some of material supply? Oh, material supply,  14:51:44 2 prepared, we had the document prepared by the CBC  14:52:50
3 yes. Inthe middle of the chart, yes. The box. 14:51:47 3 -- CTC that indicated a value on the turbines that 14:53:03
4 Q. The second line item 14:51:50 4 was exactly in line with where 4C was. 14:53:10
S there is turbines. And it states in Euros -- this  14:51:53 5 So I don't know that youcan  14:53:15
6 is AECOM in 2010 at the time: 14:51:57 6 pick a four- or five-page document and say that's 14:53:16
7 "Turbines in Euros for ~ 14:51:59 7 determinative compared to somebody -- well, two -- 14:53:21
8 the Windstream-Wolfe 14:52:02 8 one study done totally independent of this, and ~ 14:53:30
9 Island Shoals project 14:52:03 9 another detailed study done by 4C that has some ~ 14:53:34
10 could be up to 14:52:04 10 veracity to it. You cant particularly assess ~ 14:53:39
11 14:52:09 11 what this is to the degree that you can 4C. 14:53:43
12 Do you see that? 14:52:10 12 Q. Thestudythatyouare  14:53:46
13 A. | see the number here, 14:52:12 13 referring to from the Conference Board of Canada, 14:53:49
14 yes. 14:52:13 14 that was prepared by Vestas; correct? 14:53:51
15 15 A ltwas. 14:53:54
[ 16 Q. They didn' sign the 14:53:54
[ ] 17 contract with Vestas; right? 14:53:56
| 18 A. | can't remember if there 14:53:57
| 19 was a contract. 14:54:00
[ 20 Q. No. I'msaying 14:54:00
[ | 21 Windstream didn' sign a contract with Vestas; 14:54:02
| 22 correct? 14:54:04
| 23 A. Windstream was 14:54:04
| 24 negotiating a contract with Vestas, yes. 14:54:05
[ 25 Q. They did not signa 14:54:07
Page 190 Page 191
1 contract with Vestas; correct? 14:54:08 1 dollars as at September ~ 14:55:50
2 A. There were last-minute  14:54:11 2 4,2012, as detailed in ~ 14:55:51
3 issues that prevented the signing of the contract 14:54:13 3 Section 4 of this 14:55:55
4 with Vestas, yes. 14:54:15 4 report.” 14:55:56
5 Q. I'now wanttounderstand 14:54:16 5 So lwent --and letsgoto  14:55:57
6 just one last topic. | will say "last topic."  14:54:30 6 Section 4, and we will turn to page 20 in this ~ 14:56:01
7 Then 1 will reserve my right to go, let them tell 14:54:33 7 report. We will look at paragraph 4.35. 14:56:06
8 me whether | have more topics. 14:54:36 8 You say here: 14:56:18
9 MR. TERRY: Let us? 14:54:39 9 "We have translated the ~ 14:56:19
10 [Laughter.] 14:54:40 10 foreign currency capital  14:56:20
11 MR. SPELLISCY: Youare free  14:54:41 11 cost estimates into 14:56:22
12 to suggest too, but I think I will defer to them. 14:54:42 12 Canadian dollars using ~ 14:56:23
13 BY MR. SPELLISCY: 14:54:46 13 the spot rate of 1.24 as  14:56:24
14 Q. Andthatissothatlcan 14:54:48 14 at September 4, 2012." 14:56:28
15 understand the foreign exchange rates. This issue 14:54:49 15 And you say: 14:56:30
16 came up yesterday. So | want to go to your first 14:54:55 16 "Consistent with the 4C 14:56:31
17 report and to Schedule 3(a) in your first report, 14:54:58 17 report.” 14:56:32
18 which is on page 37. 14:55:03 18 So my first question is that ~ 14:56:33
19 Now, are we there? Thisis  14:55:17 19 you say you are doing this consistent with the 4C  14:56:36
20 the first report, Schedule 3(a). ltison page 14:55:31 20 report. But yesterday Mr. Aukland explained that 14:56:39
21 37. These ones are numbered. 14:55:36 21 he only did this based on instruction. Didyou  14:56:41
22 So here I want to look at 14:55:42 22 simply take instruction on the date of exchange as 14:56:45
23 Footnote 2. Footnote 2 says that: 14:55:44 23 well? 14:56:47
24 "Euros have been 14:55:48 24 A. No. Itwas based onthe 14:56:48
25 translated to Canadian ~ 14:55:49 25 4C report. 14:56:53
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1 Q. But Mr. Aukland -- 14:56:59 1 A. No, sorry. It goes 14:58:02
2 A. That is when they did the 14:57:00 2 further than that. And whether Mr. Aukland 14:58:04
3 exchange. And - 14:57:03 3 received an instruction or not, the intent here  14:58:09
4 PRESIDENT: Arewestillin ~ 14:57:09 4 was to be consistent with financial close of what 14:58:13
5 the confidential session, by the way? Do we need 14:57:10 5 was used in the first report. And so that'sthe 14:58:21
6 to be? That is the question, rather. 14:57:13 6 rationale for using that in this first report. ~ 14:58:24
7 MR. SPELLISCY: Ithinksome 14:57:16 7 Q. Right. Infact,inthe 14:58:27
8 of these schedules are confidential. 14:57:17 8 next sentence, you do say: 14:58:29
9 PRESIDENT: Okay. 14:57:21 9 "September 4, 2012 was ~ 14:58:31
10 BY MR. SPELLISCY: 14:57:24 10 used for the purpose of ~ 14:58:32
11 Q. Iflamright. 14:57:24 11 our analysis to be 14:58:34
12 A. Soretained the foreign ~ 14:57:26 12 consistent with the 14:58:35
13 exchange in this report, consistent with 4C. 14:57:29 13 issuance of the NTPand ~ 14:58:36
14 Q. But yesterday -- 14:57:34 14 financial close --" 14:58:38
15 A. We then since revised it, 14:57:35 15 You write: 14:58:39
16 and it is the other report that should be relied  14:57:37 16 "--assuch costswould  14:58:39
17 upon, but -- 14:57:40 17 have been agreedtoin ~ 14:58:41
18 Q. We will get to that other  14:57:41 18 conjunction with this 14:58:42
19 report in a second, but you said consistent with  14:57:43 19 milestone." 14:58:43
20 4C. So my question, again, is yesterday 14:57:45 20 So your methodology for 14:58:43
21 Mr. Aukland explained that he didn't make this ~ 14:57:47 21 foreign exchange in your first report was to line  14:58:45
22 determination. He simply used September 4, 2012  14:57:48 22 up with the actual known exchange rate on the date 14:58:48
23 as an instruction. 14:57:53 23 of projected financial close; correct? 14:58:51
24 So my question to you is: Did 14:57:55 24 A. Inthisreport, that's  14:58:53
25 you simply take -- you just did what 4C did? 14:57:58 25 correct. 14:58:56
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1 Q. Okay. Now letsgoto  14:58:56 1 Q. Okay. And that forecast 15:00:48
2 Schedule 3(a) in your second report. 14:59:00 2 exchange rate is 1.32 Canadian per Euro; correct? 15:00:50
3 Now -- and let's look and we ~ 14:59:05 3 If 1 do the math, I think? 15:00:57
4 will focus on Footnote 2. Now, for this second  14:59:30 4 A. lhaveitinthe 15:01:00
5 report you have a schedule that pushes financial ~ 14:59:34 5 opposite. Give me one second to do a calculation  15:01:02
6 close out to February 2014. But instead of simply 14:59:38 6 just to make sure we're the same. 15:01:12
7 replicating the methodology in your first report, 14:59:45 7 Q. Yes, | would appreciate  15:01:13
8 you say two things. 14:59:48 8 it. 15:01:15
9 You say - first, you say that  14:59:50 9 A. Oh, perfect. There must 15:01:20
10 you used the forecast FX rate at financial close  14:59:53 10 be some accountant in there somewhere. 15:01:22
11 as at the date of breach for the Siemens turbine  14:59:58 11 Q. Just a little bit. 15:01:29
12 agreement. 15:00:03 12 A. Sorry, the number you  15:01:30
13 Now, in Footnote 2, you don't  15:00:04 13 used? 15:01:31
14 disclose anywhere where that forecast came from,  15:00:08 14 Q. Ithoughtitwas 1.32?  15:01:32
15 but I think you said earlier in your presentation, 15:00:10 15 A. 1.328 Ithink is - yes, 15:01:34
16 it said from Bloomberg. Is that right? 15:00:13 16 50 1.32, 1.33. 15:01:37
1; - A .trl]tf‘f"as d.erll\(/jed.bytys in 1:_’:9011715.00.21 17 Q. Now, youunderstand,  15:01:39
19 ouroffice who dealwith tha kindof forccast. 150025 | o Shveh whabyousaidinyour frteport, that 150142
-0 0. Sothis is a Deloitte 15.0(‘)_29 e 19 Wirlds_trearp would have borne foreign exchange risk  15:01:46
1 forecast excha.mge afe? 1'5'0'0_31 20 until financial (_:Ios_e; correct? That's whenthe 15:01:48
- Ny 21 contracts are finalized; correct? 15:01:56
22 A. Yes. | believe that 15:00:33 2 A Ves 15:01:58
23 Bloomberg has a source in that, but we derived it  15:00:35 23 ' ) o L
. - Q. Okay. So theywould bear 15:01:59
24 from Bloomberg with the assistance of the 15:00:44 2 the foreign exchange risk. As we saw yesterday,  15:02:01
25 financial derivative people. 15:00:47 o5 ' ' o

the real exchange rate was 1.51 on that date. So  15:02:03

o1

A.S.A.P. Reporting Services Inc.

(613)564-2727

(416)861-8720



PCA Case No. 2013-22

WINDSTREAM ENERGY LLC v. GOVERNMENT OF CANADA

CONFIDENTIAL
February 23, 2016

Page 196 Page 197

1 by using -- 15:02:09 1 percent -- 6 and a half percent that we have used. 15:03:59

2 A. That's correct. 15:02:09 2 So you can't cherry-pick out ~ 15:04:02

3 Q. So by using the forecast 15:02:10 3 of hindsight. Frankly, you have to stay -- | 15:04:04

4 which you came up with, or which you with your ~ 15:02:15 4 expect people in this room understand the 15:04:08

5 derivatives people came up with, Windstream gota 15:02:17 5 hindsight rule. You have to stay at your 15:04:10

6 benefit of 19 cents on the dollar; correct? 15:02:20 6 valuation date. And we have done that. 15:04:13

7 A. That is mathematically =~ 15:02:24 7 Q. Well, Mr. Low, lamnot  15:04:16

8 correct. It is totally incorrect from a valuation 15:02:28 8 sure | understand the reference to the hindsight  15:04:18

9 perspective. And the reason for that is that we ~ 15:02:36 9 rule. We went through a number of calculations  15:04:20
10 have measured the economic losses at the date of ~ 15:02:44 10 today when we were talking about sunk costs, and  15:04:22
11 breach, May 2012. And at May 2012, one doesn't ~ 15:02:48 11 in every instance of those calculations you used a 15:04:25
12 particularly know where that ultimate foreign 15:02:56 12 current and actual exchange rate to exchange the  15:04:28
13 exchange rate is. But there are ways to project  15:03:02 13 costs. You didn't use a forecast rate. You used 15:04:31
14 what it's going to be. 15:03:07 14 the current rate, even when some of those costs ~ 15:04:34
15 And so at that date, we took  15:03:09 15 had actually been incurred before. 15:04:37
16 the projection of what it was going to be. What  15:03:11 16 So it seems to me -- and we're  15:04:39
17 you're suggesting, the 19 cent benefit, if that ~ 15:03:16 17 going to talk about the other set of costs. It ~ 15:04:40
18 was the right number, is based on actuals. And  15:03:20 18 seems to me it is just with respect to this cost  15:04:43
19 that actual becomes effectively a hindsight issue, 15:03:26 19 that you used a forecast rate. 15:04:45
20 because at the date of the breach, you don't know. 15:03:30 20 A. Sorry, itwould not have  15:04:49
21 And the offset, frankly, to your wantingtouse ~ 15:03:34 21 been appropriate -- it isn't even relevant in the  15:04:52
22 that foreign exchange rate at the date of close ~ 15:03:43 22 sunk costs, frankly, to use some kind of a 15:04:56
23 would be the interest rate on the long-term debt  15:03:47 23 forecast rate when they're all in the past anyway. 15:04:59
24 at the date of close, which likely would have been 15:03:50 24 And | believe | agreed with you that there is, for 15:05:02
25 in the order of 4 percent rather than the 6 15:03:53 25 at least the amounts that have been paid, some ~ 15:05:10
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1 element of foreign exchange issue in the numbers ~ 15:05:15 1 in. 15:06:39

2 that we used. 15:05:19 2 Q. Letme ask - 15:06:45

3 So | don't think they're 15:05:20 3 A. Andthe -- what we were  15:06:46

4 inconsistent at all, but in the valuation of these 15:05:22 4 getting at with saying that those costs should be  15:06:49

5 damages, which are prospective as at May 2012, one 15:05:28 5 considered as the equivalent of development costs  15:06:53

6 has to respect the hindsight rule and use the best 15:05:34 6 is by the nature of what they were doing, and ~ 15:06:59

7 information you have at that date. The best ~ 15:05:41 7 saying that it's not inappropriate to consider ~ 15:07:02

8  information was the forecast foreign exchange.  15:05:43 8  them as development costs. 15:07:05

9 Q. Now, help me understand ~ 15:05:47 9 Q. Okay. Well, let me 15:07:08
10 thata little bit more, because you also said, in  15:05:51 10 understand -- so essentially then you're saying ~ 15:07:10
11 arguing with me onsunk costs or discussing with ~ 15:05:54 11 that your methodology in your first report wasn't - 15:07:12
12 me onsunk costs about the reports that were  15:05:57 12 appropriate? That's your position now? Thatwhat 15:07:15
13 submitted by experts like Sgurr for this 15:06:00 13 youdid in your first report is now, in your view, 15:07:21
14 arbitration, you said that those should be 15:06:04 14 inappropriate where you used an actual exchange  15:07:24
15 considered development costs because those would ~ 15:06:06 15 rate that was past the valuation date? 15:07:26
16 have beenincurred had the project continued. So  15:06:09 16 . Remember, your valuation date  15:07:30
17 that s essentially one of these costs that you — 15:06:13 17 is May 2012, and you used an exchange rate of ~ 15:07:33
18 could have projected as of May 2012. But you 15:06:16 18 S.epten.wber 4th because that was the.date of 15:07:36
19 didnit 15:06:20 19 financial close. So you are now saying that your 15:07:38
20 You used, I'm sure, their 15:06:21 20 methodo!ogy was inappropriate, violating what you ' 1?:07:40
21 actual invoices converted at current exchange ~ 15:06:23 ;; now say'is one of.the. fun.danl)ental rules of . 1.5'07'42
22 rates, did you not? You didn't forecast that, did 15:06:25 valuation, which is hindsight’ 15:07:45
23 you? 15:06:29 23 A. For the sake of.a couple _ 15:07:46
2 A. | frankly cant recall at  15:06:29 24 of mon.ths,.you are a.bs.olute!y right. The impact 15:07:48
o5 25 of that is virtually minimal, in that the two 15:07:53

the moment what currency the invoices were issued 15:06:36
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1 exchange rates were within a point or two of each  15:07:57 1 exchange rate of May 22, 2012 for the rest of your 15:09:29
2 other. The impact wasn't relevant then. The 15:08:02 2 costs. 15:09:36
3 impact, when, by virtue of the construction plan  15:08:06 3 A. Yes. 15:09:37
4 and all of that changed with our revised report, 15:08:11 4 Q. Okay. Even though in 15:09:38
5 it became a relevant consideration. 15:08:16 5 your but-for world in May 22, 2012, the project ~ 15:09:42
6 Q. But that wasn't the 15:08:18 6 would be barely a year into its development, and  15:09:49
7 reason you offered in your first report, Mr. Low. 15:08:19 7 would probably not even have, according to your ~ 15:09:52
8 You said that the reason you picked that date was 15:08:21 8 calculations, 3 percent of its revenue. Yetyou 15:09:54
9 because it was financial close. 1am now asking 15:08:23 9 used May 22, 2012 as the exchange date. 15:09:57
10 if you are saying that the methodology that you ~ 15:08:26 10 A. Imsorry. Youmadea  15:10:03
11 applied was inappropriate because it violated what 15:08:28 11 reference to a percentage of revenue. Maybel  15:10:05
12 you now say is a fundamental rule of valuation ~ 15:08:31 12 misheard; | wasn't sure what you said. I'm sorry. 15:10:07
13 analysis. 15:08:34 13 Q. Inyour chart of 15:10:08
14 A. Itwas financial close, 15:08:35 14 expenses, Schedule 3(b), | believe, of your second 15:10:14
15 but it wasn't far removed from where we were fora 15:08:38 15 report. 15:10:26
16 valuation date. This, now, is several yearsand  15:08:42 16 A. Yes. 15:10:28
17 one couldn't look at it that way any longer. 15:08:47 17 Q. Sorry. Not schedule 15:10:29
18 And as I'm saying, the 15:08:50 18 3(b). Itisthe CAPEX 3(a), actually, of your ~ 15:10:31
19 exchange rates were 0.753 and 0.76. | mean, they 15:08:52 19 second report. 15:10:37
20 weren't far apart between May 2012 and the 15:08:58 20 A. Yes. 15:10:38
21 forecast. So... 15:09:05 21 Q. Hereiswhat | am 15:10:39
22 Q. Let me ask you about the  15:09:08 22 referring to. You have planning and development  15:10:41
23 rest of the costs, because as | mentioned on this  15:09:11 23 costs at the top that represent 3.4 percent of the 15:10:44
24 schedule, you used the forecast foreign exchange  15:09:14 24 total expenses. Do you see that? 15:10:48
25 rate, the Siemens TSA. But you used the actual ~ 15:09:21 25 A. Yes. 15:10:52
Page 202 Page 203
1 Q. Okay. SoinMay of 2012, 15:10:52 1 spent for everything except the TSA. That is what 15:12:46
2 which would have been solidly within the three  15:10:55 2 your report says. Is that correct? 15:12:51
3 years, in fact, only one year basically within the 15:10:59 3 A. The other costs would 15:12:53
4 three years of development in your but-for world, 15:11:01 4 largely be incurred at or subsequent to financial 15:12:57
5 something less than 3.4 percent would have been  15:11:04 5 close. 15:13:03
6 spent at that time; correct? 15:11:06 6 Q. Yes. 15:13:06
7 A. Justgive mea--your - 15:11:08 7 A. Andare then relevantto  15:13:06
8 it doesn't quite work that way. That planning and 15:11:34 8 being dealt with on the basis of the forecast 15:13:17
9 development cost of $46 million, it actually is ~ 15:11:41 9 foreign exchange. 15:13:23
10 incurred over a period of time, some of which ~ 15:11:48 10 Q. No. Let's look at 15:13:25
11 precedes the valuation date. It doesn't all come 15:11:56 11 Footnote 2. You say in this chart: 15:13:27
12 after. 15:12:03 12 "Euros for turbine supply 15:13:30
13 This is the but-for world that  15:12:05 13 costs have been 15:13:32
14 started in February of 2011. So some of that $46  15:12:06 14 translated at the 15:13:32
15 million Canadian comes before May 2012, and some ~ 15:12:11 15 forecast FX rate.” 15:13:33
16 of it comes after. 15:12:17 16 You say: _ 15:13:35
17 Q. Right. Andso lessthan 15:12:18 17 "All other capital costs  15:13:36
18 3.4 percent of the project's budget would have ~ 15:12:24 18 have been translatel.‘ld at  15:13:37
19 been spent as at May 22, 2012, because some of 15:12:26 ;g s the d(?t; (I’f breacfh. 15:13_:3:3
20 that development comes after; correct? 15:12:30 o1 o f ?t);]ou ! t?]t use E’t‘ orsecafst 15'11 SLE% 44
21 A That's correct. 15:12:32 - rate for any of those other costs. So, for 13:44
2 Q. Okay. Andyetwhatyou 15:12:33 fexamplg, for thg founda}tlon, supply, and 15:13:47
23 have done is vou have chanded - vou have done the  15:12:35 23 installation, which I believe was scheduledto ~ 15:13:49
y g y .
24 foreign exchange for all of the other costsata  15:12:39 24 happen - we can pull out the big schedule, butwe 15:13:52
g 9 25 don't have to -- but certainly after Februa 15:13:58
25 15:12:42 y i

date when less than 3.4 percent would have been
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1 2014. 15:14:00 1 Q. You keep testifyingasto 15:15:58
2 A. Yes, it would have. 15:14:03 2 the decrease in interest rates. Do you have 15:15:59
3 Q. And yetyou exchanged it 15:14:04 3 evidence on the record to support that? 15:16:03
4 not at the forecast rate. You exchanged it at the 15:14:05 4 A. Sure, we do, because 15:16:05
5 rate in May 24, 2012, or May 22, 2012, which 15:14:10 5 there was discussion with Mr. Guillet, | believe, 15:16:08
6 earlier you said was, in fact, very similar to the 15:14:15 6 about the financing of some of his projects in and 15:16:12
7 rate in September, which, as we saw yesterday, = 15:14:18 7 around 2014 at a 4 percent interest rate. 15:16:16
8 was, in fact, more favourable exchange rates over 15:14:21 8 And with the premiums to LIBOR  15:16:21
9 the last five years of development. Isntthat  15:14:25 9 that have been suggested -- and we're not very far 15:16:26
10 right? 15:14:28 10 apart on that -- would have applied here as well.  15:16:29
11 A. No. And maybe I 15:14:29 11 Q. These were in Europe 15:16:31
12 misspoke. The exchange rate at May 22,2012 is  15:14:37 12 though; correct? 15:16:32
13 marginally better than the forecast exchange rate  15:14:47 13 A. They were. 15:16:33
14 at financial close. So the impact here in theend 15:14:51 14 Q. And he actually explained 15:16:35
15 isn't significant. They're very, very similar.  15:14:59 15 how that was related to the Euro; right? 15:16:36
16 What you are talking about is, 15:15:09 16 A. No. Hewas explaining  15:16:40
17 then, actual foreign exchange rate, which did 15:15:11 17 how it was related to the interest rates. 15:16:41
18 change significantly and to the adverse. And I'm  15:15:20 18 Q. Well, we can go look -  15:16:45
19 suggesting that that wasn't known at the valuation 15:15:29 19 A. TheLIBOR ratesatthe  15:16:47
20 date and could not have necessarily been 15:15:31 20 time, which are not hugely dissimilar to here. ~ 15:16:48
21 anticipated; similarly, that the reduction in 15:15:37 21 Q. Now, to be clear, 15:16:54
22 interest rates couldn't have been anticipated, and 15:15:42 22 Deloitte foreign exchange forecast that you 15:16:58
23 we didn't do that. That has a similar --hasa  15:15:44 23 created with your derivatives people, you've never 15:17:01
24 massive impact on value that would be opposite to  15:15:48 24 produced that into the record, have you? 15:17:04
25 the one you are suggesting on foreign exchange.  15:15:55 25 A. The information was 15:17:06
Page 206 Page 207
1 available, in that you can see what the rates are  15:17:11 1 forecast FX rate at financial close, and we're  15:18:05
2 here. 15:17:13 2 doing this valuation at May 2012. | think thatis 15:18:08
3 Q. Yes. Butyou have never 15:17:14 3 imminently clear that it was a forecast foreign ~ 15:18:13
4 produced the calculation into the record? 15:17:15 4 exchange rate at financial close. 15:18:16
5 MR. TERRY: I'm sorry, but 15:17:17 5 Q. ltwasclear thatitwas 15:18:18
6 Canada has never requested any documentary 15:17:18 6 a forecast foreign exchange rate. Now | am asking 15:18:19
7 materials on this. 15:17:22 7 you: Have you provided that forecast, that model? 15:18:22
8 MR. SPELLISCY: Before today, 15:17:23 8 Whatever you did to create that, have you provided 15:18:26
9 it said the whole Footnote 2 said, "forecast FX  15:17:24 9 that into the record? 15:18:28
10 rate." There was no information at all provided  15:17:27 10 A. lbelieve that thatis  15:18:29
11 by the Claimant in its report as to what that was  15:17:30 11 available from Bloomberg in the same manner that  15:18:33
12 based upon. So the fact that we haven't requested 15:17:33 12 the betas and that are available; that we 15:18:38
13 it is because of the fact it wasn't described.  15:17:35 13 typically use the financial derivatives people ~ 15:18:45
14 The first time it was described as done by the ~ 15:17:37 14 because they have the Bloomberg terminal that they 15:18:48
15 Deloitte derivatives group, the first time that ~ 15:17:40 15 can access. And so we would have used themto  15:18:53
16 Bloomberg was mentioned was today. 15:17:42 16 help derive it, but it is not dissimilar than 15:18:57
17 BY MR. SPELLISCY: 15:17:42 17 using any of the other Bloomberg data that is 15:19:01
18 Q. Solam asking you again: 15:17:45 18 available. 15:19:04
19 You haven't produced that into the record, have ~ 15:17:46 19 MR. SPELLISCY: Justgive me  15:19:09
20 you? | will also note for my friend that experts, 15:17:48 20 one second, and I will confer with my colleagues. 15:19:10
21 I think as he has said, are supposed to produce  15:17:53 21 [Counsel confer.] 15:19:13
22 what they rely upon into the record. 15:17:54 22 MR. SPELLISCY: Thoseare all 15:20:26
23 A. The description hereis  15:17:57 23 of my questions. 15:20:30
24 very clear in F2 that it would have been 15:17:58 24 PRESIDENT: Thank you, 15:20:32
25 translated into Canadian dollars as at the 15:18:03 25 Mr. Spelliscy. 15:20:32
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1 I suggest we have our coffee  15:20:34 1 friend Mr. Spelliscy discussed with you. 15:43:03
2 break now or tea break, as it may be. And we will 15:20:36 2 If you could turn, please, to  15:43:05
3 continue -- | understand there will be some 15:20:41 3 3.22(b) of your second report. If you could just 15:43:09
4 questions on redirect? 15:20:42 4 take a moment to quietly read that provision. 15:43:34
5 MR. TERRY: Yes, a few 15:20:44 5 A. Yes, sir. 15:43:51
6 questions. 15:20:45 6 Q. And just having reviewed  15:43:52
7 PRESIDENT: And there are 15:20:46 7 that, | wonder if you could explain, again, you  15:43:54
8 going to be questions also from the Tribunal. So 15:20:47 8 know, the methodology and approach that was taken 15:43:56
9 we can continue at, after 20 minutes, 3:40. 15:20:49 9 with respect to foreign currency that my friend ~ 15:43:59
10 --- Recess taken at 3:20 p m. 15:20:54 10 was asking you about. 15:44:03
11 --- Upon resuming at 3:42 p.m. 15:42:18 11 A. Yes. Thank you for 15:44:04
12 PRESIDENT: We will continue, 15:42:18 12 referring me to this. The domestic content rules  15:44:06
13 Mr. Terry, and this is now confidential? 15:42:19 13 inthe FIT program required a minimum of 50 15:44:13
14 MS. NETTLETON: Yes. 15:42:24 14 percent domestic content. And what this paragraph 15:44:18
15 MR. TERRY: Yes. 15:42:25 15 is referring to is that the majority of the costs  15:44:22
16 --- Confidential transcript begins 15:42:25 16 were to be paid and contracted in local currency.  15:44:29
17 RE-EXAMINATION BY MR. TERRY: 15:42:25 17 It was expected to be 55 percent in this instance. 15:44:32
18 Q. Good afternoon, Mr. Low.  15:42:44 18 And that the principal exception is the turbines, 15:44:36
19 A. Good afternoon, 15:42:45 19 through the Siemens contract, which were 15:44:40
20 Mr. Terry. 15:42:47 20 expressly, at the time, stated in Euros. 15:44:42
21 Q. I'm, Ithink, going to 15:42:47 21 As a result, we converted what  15:44:46
22 take things in reverse order in terms of 15:42:51 22 are the local costs, as you will, as at the date ~ 15:44:49
23 re-examination because | think we may all remember 15:42:53 23 of breach and the turbine costs at the revised ~ 15:44:52
24 what was most recently discussed than earlier, so  15:42:57 24 financial close date, being the forecast foreign ~ 15:44:56
25 starting with the foreign exchange issue that my  15:43:00 25 exchange rate. 15:44:59
Page 210 Page 211
1 So that -- that explains, if ~ 15:45:01 1 terms of megawatts, of the turbines that are 15:46:54
2 you will, why we did not adjust the -- the foreign 15:45:04 2 described in this chart? It'snota--itsnota 15:46:57
3 exchange on the balance of the capital costs, 15:45:09 3 skill-testing question. 15:47:06
4 other than the Siemens turbines. 15:45:15 4 A. |--offthetopofmy  15:47:09
5 Q. And you may have already ~ 15:45:16 5 head, having looked at this, I -- | don't believe 15:47:15
6 answered this, but you'll recall that 15:45:21 6 there's any reference to the size of turbines. It 15:47:18
7 Mr. Spelliscy was asking you why you hadn't 15:45:23 7 says 300 megawatts, but | don't believe there'sa 15:47:22
8  produced further detail about the forecast foreign 15:45:26 8 reference to the sign -- or size. 15:47:25
9 exchange data as of the date that you were 15:45:30 9 What --what | donoteas ~ 15:47:29
10 applying. And is that information publicly 15:45:34 10 interesting is that the -- the total capital costs 15:47:32
11 available? 15:45:37 1 are within $5 million or $6 million of the amounts 15:47:34
12 A. Yes. Provided you have  15:45:40 12 that we used in our report versus this 2010 15:47:39
13 access to one of the sources, like Bloomberg,  15:45:41 13 report, in total. Based on project investment,  15:47:43
14 which are dedicated terminals to their data 15:45:45 14~ that same box that was in total project capital  15:47:47
15 system, but | believe, based on the reports that ~ 15:45:49 15 cost. ) ) 154751
16 we have, that the experts for Canada have access ~ 15:45:53 16 Q. Right. And in that 15:47:51
17 to that data. 15:4558 17 respect, if | could hand you a document. You 15:47:54
18 Q. Okay. Thenif lcould  15:45:58 18 referred -- you described this as the CBC report, 15:47:58
19 ask you about another document my friend took you 15:46:03 ;g and | assume — '15:.48:01
20 to. This is at Tab 10 of the white binder. I'm  15:46:06 o1 A Ye;. that tltf]-48.0125'48'02
21 just going to grab mine. Excuse me. And thisis 15:46:13 o Q. - bythatyou meanq € e
22 the AECOM report, which, for the record, is C-415. 15:46:31 Conference Board of Canada report 15:48:04
23 And if you could turnto the ~ 15:46:43 23 A Yes. . . 15:48:06
24 table that my friend had taken you to. And, first 15:46:44 24 Q. Andif I could giveyoua  15:48:06
o5 ! 25 copy of this, of this document. 15:48:11

of all, are you aware at all, sir, of the size, in 15:46:51
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1 And, Tribunal Members, this ~ 15:48:15 1 bottom line. 15:49:50
2 one was handed out yesterday. I'm hoping you 15:48:15 2 A. The total capital cost in  15:49:51
3 might still have it around. We can get copies ~ 15:48:18 3 this, as I think had been mentioned yesterday or ~ 15:49:53
4 otherwise, but it was with -- 15:48:21 4 -- or was in my presentation this morning -- | was 15:49:57
5 MS. SEERS: It would have been 15:48:29 5 dealing with turbines only -- is $1,290,000 15:50:02
6 handed out, I believe, during Mr. Bucci's 15:48:30 6 Canadian. 15:50:07
7 re-examination, perhaps -- pardon me -- during ~ 15:48:33 7 Q. Mm-hmm. And then when 15:50:08
8 Mr. Aukland's re-examination. 15:48:41 8 you compare that to the total for AECOM? 15:50:19
9 MR. BISHOP: Is this 03967 15:48:51 9 A. The total for AECOM was  15:50:29
10 MR. TERRY: That's right. 15:48:51 10 $1,358,000. 15:50:33
11 Thanks very much. 0396. 15:48:52 11 Q. And what, if anything, 15:50:38
12 And if you could turn, sir, to  15:48:53 12 can you draw in seeing these -- these kind of 15:50:42
13 page 12. And I just ask you if you can comment.  15:48:56 13 numbers with respect to total capital costs in 15:50:47
14 There was discussion yesterday about the timing of 15:49:05 14 these reports in this time period? 15:50:52
15 this -- this document, when it was produced, and  15:49:07 15 MR. SPELLISCY: Ithink this  15:50:57
16 comparing the total CAPEX for -- for the turbine  15:49:12 16 is certainly beyond -- | don't remember discussing 15:50:58
17 described in this report with the total you just ~ 15:49:21 17 with Mr. Low at all the total CAPEX for the 15:51:00
18 described in the AECOM report, what conclusions, — 15:49:24 18 project. | certainly remember that with --so 1 15:51:02
19 if anything, can you draw? 15:49:27 19 guess, in that regard, I think this is beyond the 15:51:05
20 A. In this report, the cost  15:49:33 20 scope of direct. | certainly did ask him about ~ 15:51:07
21 of the turbines is $452 million -- 15:49:35 21 the turbine costs, but | don't believe | discussed 15:51:09
22 Q. Yes. And my -- 15:49:42 22 with him at all the scope, the total CAPEX 15:51:11
23 A. - Canadian. 15:49:43 23 project. 15:51:15
24 Q. My question is directed ~ 15:49:44 24 PRESIDENT: Yes. It's 15:51:15
25 at the -- at the total, the capital cost, or the  15:49:45 25 stretching it a little bit. There were questions 15:51:16
Page 214 Page 215
1 about the turbines. 15:51:18 1 that you recalled looking at some provisions in ~ 15:52:47
2 MR. TERRY: I'mnot -- I'm 15:51:21 2 the agreement. And, listen, I'm not -- I'll make 15:52:51
3 happy to -- 15:51:22 3 it clear for the Tribunal I'm not asking for legal 15:52:54
4 PRESIDENT: This can be 15:51:23 4 opinions here, but just consistent with the 15:52:57
5 handled by submission. 15:51:24 5 testimony that Mr. Low provided as to havinga ~ 15:53:00
6 MR. TERRY: Yes. 15:51:25 6 look at the agreement. 15:53:05
7 BY MR. TERRY: 15:51:25 7 I would like to takeyoutoa  15:53:07
8 Q. The only other thing Il  15:51:28 8 couple of provisions to see if it refreshes your  15:53:11
9 ask about the AECOM document that my friend took ~ 15:51:30 9 memory,sir. Ifyou could firstof all --and ~ 15:53:13
10 youis: Are youaware as to whether or notthe ~ 15:51:33 10 this document is at Tab 9. 15:53:16
11 turbine price in that AECOM document, how it dealt 15:51:36 11 A Yes. 15:53:20
12 with contingency costs? Again, if you're not - 15:51:42 12
13 it's not a skill-testing question. 15:51:55 L
14 A. lwas just scanning the  15:51:57 -
15 total project cost, and there is no separate 15:51:58 -
16 category for contingencies, but one would expect  15:52:08 -
17 AECOM, Ortech, in looking at a project of this ~ 15:52:20 =
18 nature, to have built in contingencies which would 15:52:24 -
19 then suggest they're built inon a line-by-line  15:52:28 -
20 basis. 15:52:31 -
21 Q. Okay. Andthenyou'll — 15:52:32 -
22 recall that my friend asked you questions about ~ 15:52:39 -
23 the turbine supply agreement. 15:52:41 -
24 A. Yes. 15:52:43 -
25 Q. And you had indicated 15:52:43 -
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15:56:16
Q. Okay. Next just briefly 15:56:20

on -- on the discount rate analysis, and you'll  15:56:24
recall my friend took you to -- to your tables and 15:56:29
asked you questions about, among other things, ~ 15:56:35
company-specific risk. Do you recall that? 15:56:37

A. Yes, | do. 15:56:40

Q. Andyoualso--doyou  15:56:41
recall also talking about -- I think you were 15:56:45
quoting what Sarah Powell had said about the FIT ~ 15:56:48
contract being the hard gate -- 15:56:52

A. Yes. 15:56:55

Q. - with respect to 15:56:55
development of a -- of a wind project. 15:56:57

A. Yes, | recall that. 15:57:00

Q. And how does that fact of 15:57:01

the FIT contract, the understanding of the FIT ~ 15:57:04
contract being a hard gate in the development 15:57:07
community, relate to assessing the 15:57:09
company-specific risk of -- of a company like 15:57:13
Windstream? 15:57:16

A. The existence of and 15:57:16
terms of the FIT contract were exceedingly 15:57:23

favourable to the developer, come owner, of the - 15:57:29
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15:57:34
15:57:40
15:57:45
15:57:55
15:57:59
15:58:07
15:58:11
15:58:15
15:58:23
15:58:30
15:58:34
15:58:37
15:58:42
15:58:48

the project and by virtue of several
characteristics, one being the price level. But
the support of the province as the ultimate
perceived guarantor of the -- the payments said
that this was an exceedingly secure revenue base
for the company in combination with the wind
factor, which I talked about how secure that was
this morning, would suggest that, relative to
other non-FIT energy programs, this might be
perceived to be better. Certainly in other
jurisdictions the FIT program in Ontario was
perceived to be significantly better. And those
would serve to reduce the -- the risk for
Windstream relative to other companies or the
market as a whole. 15:58:53

Q. Okay. Idliketoturn  15:58:54
now to, I think, the first topic that 15:58:59
Mr. Spelliscy dealt with you, which was sunk 15:59:02
costs. And you'll recall that he reviewed a 15:59:09
number of documents with you. I would liketo  15:59:11
take you to Tab 4, which is the Windstream White  15:59:15
Owl Capital management fee, C-1891. 15:59:25

And --and do you recall - 15:59:29
you said when you were asked about it, that you ~ 15:59:32
recalled reviewing -- you were asked about backup 15:59:35
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1 documentation. You said you recalled reviewing ~ 15:59:38 1 MR. TERRY: Yes. In his 16:00:30
2 various tax slips. And, to the best of your 15:59:41 2 industry. 16:00:31
3 knowledge, did Canada ever request backup 15:59:43 3 BY MR. TERRY: 16:00:31
4 documentation from you with respect to these 15:59:46 4 Q. And, sir, just to review  16:00:32
5 documents you -- that were -- had been provided? 15:59:51 5 this and to build the foundation, | understand,  16:00:34
6 A. There was no -- no 15:59:55 6 sir, that you're a chartered valuator? 16:00:37
7 request made, no. 15:59:55 7 A. Yes. Chartered business 16:00:41
8 Q. Andis - is this 15:59:57 8 valuator, yes. 16:00:42
9 documentation available if Canada and its experts 15:59:59 9 Q. Chartered business 16:00:43
10 want to review it? 16:00:02 10 valuator. And how long have you been a chartered 16:00:44
11 A. 1would understand that ~ 16:00:03 11 business valuator? 16:00:47
12 it is, yes. 16:00:04 12 A. Thirty-five years -34  16:00:48
13 Q. Andis it standard 16:00:05 13 years. 16:00:51
14 practice to provide this level of documentation in  16:00:07 14 Q. And how many sort of, in  16:00:51
15 the absence -- in a -- in a proceeding suchas ~ 16:00:14 15 a rough estimate, proceedings -- not NAFTA 16:00:53
16 this, in the absence of requests being made by the 16:00:16 16 proceedings, but proceedings would you have been  16:00:56
17 other parties for that information? 16:00:19 17 involved in, in which you would have done this ~ 16:01:00
18 MR. SPELLISCY: That'salegal 16:00:20 18 type of valuation and testified with respectto ~ 16:01:01
19 question as to what the obligations are, nota  16:00:21 19 it? 16:01:04
20 question for an expert. 16:00:23 20 A. The question of the 16:01:04
21 MR. TERRY: I'll make it very  16:00:25 21 sunk-cost-type of analysis doesn't come up in 16:01:09
22 Clear. 16:00:26 22 every single case, but | would venture that either 16:01:12
23 PRESIDENT: I think the 16:00:26 23 a sunk cost analysis or details of costs incurred 16:01:18
24 question was about whether it's practice in his ~ 16:00:27 24 on projects, probably a couple hundred, at least. 16:01:23
25 industry. 16:00:30 25 Q. Allright. And maybe |  16:01:30
Page 222 Page 223
1 can put the question to you now. lIs it standard 16:01:31 1 But in this type of matter, or  16:02:44
2 practice in this kind of proceeding to preside - 16:01:33 2 looking at these sunk costs, I, frankly, was quite 16:02:49
3 provide this level of -- of documentation in 16:01:36 3 shocked at the level of investigation that was ~ 16:02:56
4 support of financial statements and other 16:01:40 4 being undertaken. It's not, in my experience,  16:02:59
5 materials in the absence of requests from the 16:01:42 5 normal to -- you know, one would look at the --  16:03:03
6 other party? 16:01:45 6  certainly the big items here, which we did, the ~ 16:03:07
7 MR. SPELLISCY: Excuse me. By 16:01:47 7 letter of credit and the interest and that. But  16:03:10
8 "this proceeding," you mean the proceedings he's  16:01:48 8  tosample the balance and not find errors, 16:03:13
9 been involved in otherwise? And I thinkhe can  16:01:50 9 typically would be an acceptable form of review,  16:03:16
10 offer his evidence, though, this Tribunal, of 16:01:53 10 investigation. 16:03:21
11 course, has its own rules of procedure. SoI'm  16:01:55 11 And 50 when we - to go a 16:03:23
12 not really sure of the relevance of it. 16:01:57 12 [ittle farther, when we got the second report from 16:03:28
13 PRESIDENT: In litigation or ~ 16:02:00 13 Mr. Goncalves with this massive analysis, | was ~ 16:03:30
14 arbitration proceedings generally. 16:02:01 14 surprised at that. And that, then, forced usto  16:03:37
15 MR.TERRY: In litigation or  16:02:03 15 extend our investigation in order to respond to  16:03:42
16 arbitration proceedings, yes. 16:02:04 16 it 16:03:46
17 THE WITNESS: Typically_/, | 16:02:05 17 Q. And could you just 16:03:47
18 would -- I would find that there is a reliance on  16:02:12 18 explain what you did in terms of that further ~ 16:03:48
19 business records so that, if there are flnanC|_aI 16:02:14 19 investigation? 16:03:51
e 0 | = A gk 5o
22 this Cgse significant amount particuiarly the ’ 16:02:26 2> things. We —we looked at documents where he was 16:03:55
. j i s 22 taking exception to them on the basis that they ~ 16:04:00
23 capital costs, precede a lot of production here,  16:02:30 23 weren't — let me use a different term thanhe ~ 16:04:05
24 and one would expect they were normal course 16:02:37 2 might have used, but not related to the project  16:04:08
25 business records; that they would be accepted.  16:02:39 o5 ' Iy

and -- and found documents that we couldn't getto 16:04:11
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1 that conclusion. Like, it was obvious to meon  16:04:15 1 detailed forensic audit. And, frankly, if --if ~ 16:05:59
2 the face that they related to the offshore project 16:04:18 2 you really wanted to be detailed enough, you could 16:06:04
3 that Windstream owned. 16:04:24 3 match up those things in all the accounts and find 16:06:07
4 Q. Can you provide an 16:04:26 4 all of the allocations such that you could get ~ 16:06:11
5 example? 16:04:27 5 back to the total. It, granted, would have been  16:06:14
6 A. Yeah. There are -- 16:04:28 6 quite an onerous task, but the alternative was,  16:06:18
7 there's at least one legal bill that comes to mind 16:04:32 7 when they ran into that problem, was to ask 16:06:22
8 that is absolutely on point of it had to relate to  16:04:35 8 another question. 16:06:25
9 this project, and yet it was excluded. Plus there 16:04:43 9 So those are a couple of 16:06:27
10 were instances of allocations of documents among ~ 16:04:48 10 examples. And then, while | perhaps can 16:06:30
11 these projects. 16:04:53 11 understand some issue on the letter of credit, ~ 16:06:37
12 So, you know, early days there  16:04:54 12 which 1 think is, in part, confusing depending  16:06:40
13 were other projects. And so, if they were 16:04:56 13 when you look at it, and if this really isn't 16:06:43
14 incurring costs of $10,000, then they might 16:04:59 14 going to proceed, then maybe it comes out. But ~ 16:06:47
15 allocate $2,000 to a Wyoming project and the 16:05:04 15 the interest on it is pretty straightforward, and 16:06:49
16 balance to Windstream. I'm just making up an 16:05:09 16 yet it was totally disregarded. When there'san  16:06:51
17 example here. And if the document itself didn't  16:05:15 17 agreement, a contract, to facilitate that. It  16:07:00
18 have that kind of description on it as to where it 16:05:22 18 seemed like a very, very extreme approach to 16:07:04
19 got allocated, then that became an exceptionas ~ 16:05:25 19 something that | typically don't run across. 16:07:10
20 well and just rejected. And yet there aretwo  16:05:30 20 Q. And that being said, 16:07:13
21 ways you can get at that. 16:05:39 21 regardless of how you regard the approach, do you 16:07:15
22 We asked if there was a 16:05:43 22 have any difficulty sharing whatever information  16:07:18
23 document that would allow us to do that analysis  16:05:44 23 you and Windstream have with -- with the other ~ 16:07:21
24 simply, and there was, and it was provided to us. 16:05:49 24 side for the purposes of their review of these ~ 16:07:23
25 But Mr. Goncalves' firm indicates they did a 16:05:53 25 documents? 16:07:26
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1 A. No, absolutely not. If 16:07:27 1 you do that as a matter of appropriate practice?  16:09:21
2 we can help sort that out, I'd be delighted todo  16:07:29 2 A. It would be a matter, 16:09:27
3 that. 16:07:33 3 effectively, of keeping them -- them whole with ~ 16:09:29
4 Q. And just on this 16:07:34 4 regards to the currency, if you will. 16:09:35
5 particular document at Tab 4, you do recall being 16:07:36 5 Q. And Id like to take you  16:09:39
6 asked about the foreign exchange rate used. 1 16:07:41 6 to another document my friend took you to, at Tab  16:09:44
7 know it was early in your cross-examination, but  16:07:48 7 12. And this is C-1529. And this was a question 16:09:46
8 do you recall those questions? 16:07:53 8 my friend had about the interest -- what would ~ 16:09:58
9 A. Yes, | do. 16:07:54 9 happen to the interest on the RBS account. 16:10:00
10 Q. Andwhat | would liketo  16:07:55 10 A. Yes. 16:10:05
11 ask you is, bearing in mind the date of this 16:07:58 11 Q. And I'm just going to 16:10:06
12 document, that it was produced in June 2015 for ~ 16:08:03 12 quote what my friend -- the question my friend ~ 16:10:08
13 the purpose of preparing your report at that time, 16:08:08 13 asked you. But you would agree with me thatany  16:10:10
14 why is it that you used the report date rate to ~ 16:08:15 14 interest, whatever amount it is, that would be ~ 16:10:13
15 reimburse Windstream for U.S. dollar amounts that 16:08:19 15 returned to Windstream, even if that is May 4, 16:10:15
16 had been paid or incurred? 16:08:22 16 2017, cannot be counted or has to be taken against 16:10:18
17 A. Theywere paidin U.S.  16:08:24 17 the interest that they might be paying to their ~ 16:10:20
18 dollars because that's what was required. In 16:08:44 18 investors. That would be a windfall for them 16:10:23
19 order to not have Windstream responsible for the  16:08:50 19 otherwise, wouldn't it? 16:10:26
20 foreign exchange change, one could do it at the ~ 16:08:56 20 A. Irecall that, yes. 16:10:29
21 current exchange rate, and that that would then ~ 16:09:01 21 Q. Yes. And, sir, I'dlike 16:10:30
22 refund to Windstream and its U.S. owners the 16:09:09 22 to just direct your attention to Section 3, which  16:10:32
23 proper currency amount. 16:09:13 23 I believe you may have looked at before. If you 16:10:35
24 Q. Allright. Andyoumay 16:09:15 24 could read -- read through that. And my question 16:10:38
25 have already answered that question, but why would 16:09:18 25 is: Do you see anything in this provision to 16:10:43

59

A.S.A.P. Reporting Services Inc.

(613)564-2727

(416)861-8720



PCA Case No. 2013-22

WINDSTREAM ENERGY LLC v. GOVERNMENT OF CANADA

CONFIDENTIAL
February 23, 2016

Page 228 Page 229
1 support Mr. Spelliscy's interpretation of this 16:10:46 1 to -- see, because it talks about the fees inone  16:14:00
2 question, i.e., that fees are net of interest as  16:10:48 2 being paid by Windstream, and if they're paid by ~ 16:14:03
3 opposed to being paid in addition -- as opposed to  16:10:52 3 somebody else, and there are fees in the interest  16:14:05
4 interest being paid in addition to fees? 16:10:58 4 issue as well. 16:14:09
5 A. Just -- 16:11:00 5 Q. Mr. Low, we can--as the 16:14:12
6 Q. Take your time reading it 16:11:01 6 President -- Mr. President suggests, we can make  16:14:14
7 through. 1 just want to see if you see that in ~ 16:11:03 7 this point in -- in submissions. 16:14:17
8 this provision. Let me know if you want a 16:11:05 8 Now, do you recall 16:14:24
9 refresher on the question. 16:12:18 9 Mr. Spelliscy talked to you about the evidence of  16:14:26
10 A. Give me a second, because 16:12:19 10 Mr. Cecchini? 16:14:31
11 I'm reading another section as | am trying to...  16:12:21 11 A. Yes. 16:14:37
12 Q. And, again, I am not 16:12:25 12 Q. Anddoyoualsorecall  16:14:38
13 asking you for your legal interpretation. 16:12:27 13 that you talked about, in response to his 16:14:41
14 A. I'mnot sure... 16:12:51 14 questions, the announcement that Canada made on ~ 16:14:45
15 Q. Do you see anything that ~ 16:13:06 15 behalf of Ontario in the -- in their opening 16:14:49
16 says the fees are to be paid net of the interest? 16:13:07 16 statement about scientific studies and the status  16:14:52
17 A. Sorry, just give me a 16:13:10 17 of the Windstream project going forward? 16:14:57
18 second because I'm just trying to get between 16:13:36 18 A. Yes, | do. 16:14:59
19 these two and different level of interest. 16:13:39 19 Q. Allright. 1would like 16:15:00
20 PRESIDENT: These can also be 16:13:52 20 to hand around the three transcript references, ~ 16:15:01
21 handled by submissions by counsel. 16:13:54 21 which I would just like to -- for you to review.  16:15:07
22 BY MR. TERRY: 16:13:55 22 Then I'm going to ask you some questions. 16:15:13
23 Q. We can deal with thisin  16:13:56 23 --- (Reporter's note: Ms. Seers passes transcript 16:15:32
24 submissions too. 16:13:57 24 excerpts to witness, Tribunal Members, and Canada  16:15:35
25 A. I'msorry. lwastrying 16:13:58 25 counsel.) 16:15:45
Page 230 Page 231
1 BY MR. TERRY: 16:16:25 1 its FIT contract, no 16:17:41
2 Q. So, Mr. Low, if Icould  16:16:50 2 project will be 16:17:43
3 take you first of all to the document, whichis  16:16:55 3 proceeding in the near  16:17:43
4 from the opening, and this says at the top 16:17:.01 4 future.” 16:17:44
5 right-hand corner 210 on it. 16:17:05 5 I wanted to show you that 16:17:46
6 A. Yes, | have that 16:17:08 6 first. 16:17:47
7 document. 16:17:09 7 And then if we go to the next  16:17:48
8 Q. lwould just like to 16:17:09 8 two transcripts, they're dealing with 16:17:52
9 direct you, first of all -- I'm going to read the 16:17:10 9 Mr. Cecchini's testimony. And toward the bottom  16:17:55
10 transcript just because, as the Tribunal may 16:17:13 10 of the page, line 21 and the page that starts 16:17:57
11 recall, | suggested to Mr. Spelliscy that it would 16:17:15 11 212 - 16:18:01
12 be useful to do that, and then I'm going to ask ~ 16:17:17 12 A. Yes. 16:18:03
13 the questions. 16:17:20 13 Q. --he'stalking about:  16:18:03
14 So if you look to the bottom  16:17:20 14 "Yes. And Ithinkinthe 16:18:04
15 of this, this is where Mr. Neufeld says: 16:17:22 15 context of that isthe ~ 16:18:05
16 "Ontario's not planning ~ 16:17:25 16 termination agreement,a  16:18:07
17 to commence further 16:17:26 17 mutual termination 16:18:08
18 scientific studies in the  16:17:27 18 agreement with fulland ~ 16:18:08
19 near term to address 16:17:30 19 final release. We would  16:18:10
20 areas initially set out ~ 16:17:31 20 return the security." 16:18:11
21 inits earlier plans."  16:17:33 21 And then: 16:18:12
22 And then he goes ontotalk ~ 16:17:36 22 "Right. So that'swhat| 16:18:14
23 about: 16:17:37 23 wanted to --" 16:18:15
24 "Given the Claimant's 16:17:38 24 It's a question. 16:18:15
25 decision not to freeze ~ 16:17:39 25 "--to clarify. Sothe  16:18:16
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1 offer that you're making, 16:18:18 1 "-- Windstream would ask ~ 16:18:44
2 sitting here today, | 16:18:21 2 to terminate the 16:18:45
3 guess, is that the OPA  16:18:23 3 contract? 16:18:46
4 would return the 16:18:24 4 "Yes. 16:18:48
5 completion and 16:18:24 5 "You would return the 16:18:49
6 performance security if ~ 16:18:24 6 security, and there would  16:18:49
7 the FIT contract were 16:18:24 7 be some sort of a 16:18:51
8 terminated and there was ~ 16:18:26 8 release? 16:18:52
9 a release of right. 16:18:26 9 "Yes. 16:18:52
10 "ANSWER: | wouldn'tcall 16:18:27 10 "Okay. And you might not 16:18:52
11 itan offer. 1wouldsay 16:18:29 11 know, but I'm -- I'm just 16:18:53
12 that's our practice, and 16:18:31 12 asking. Would -- would ~ 16:18:54
13 we -- we -- it's a 16:18:32 13 the release contemplated  16:18:54
14 standard offer program.  16:18:32 14 have any -- any 16:18:56
15 We treat all contracts ~ 16:18:33 15 implications for this 16:18:56
16 the same way. So we have 16:18:34 16 particular NAFTA case?'  16:18:57
17 that precedent in place.  16:18:35 17 And Mr. Spelliscy objects: 16:18:58
18 So that -- that iswhat ~ 16:18:37 18 "How would the witness ~ 16:19:01
19 we do. If somebody asks 16:18:38 19 know that at all?" 16:19:03
20 to terminate the 16:18:39 20 And Ms. Seers: 16:19:04
21 contract, that's what we ~ 16:18:40 21 "Okay. Well, he'sthe  16:19:05
22 do. 16:18:41 22 director of contracts, so  16:19:05
23 "So just to be completely 16:18:43 23 he may --" 16:19:07
24 clear -- 16:18:44 24 The witness says: 16:19:07
25 "Yes. 16:18:44 25 "No. I'mamanager of  16:19:08
Page 234 Page 235
1 contracts. I'ma 16:19:09 1 said they wanted to 16:19:51
2 manager. 16:19:10 2 terminate the contract,  16:19:52
3 "So doesn't know. That's 16:19:10 3 and they wanted to in 16:19:53
4 fair." 16:19:12 4 exchange for a fulland  16:19:54
5 That is what Ms. Seers says.  16:19:13 5 final release on both 16:19:56
6 And then if we go on to the 16:19:15 6 sides, we would return 16:19:57
7 next page after that, the discussion skips ahead. 16:19:18 7 the security, and we have 16:19:58
8 There's tribunal questions here. This is page 16:19:23 8 done so in every case 16:19:59
9 261, if you have it, sir. 16:19:26 9 where that has happened  16:20:00
10 A. ldo. 16:19:28 10 to date.” 16:20:00
11 Q. And itstarts withthe  16:19:29 11 And then he goes on to say if  16:20:01
12 witness: 16:19:34 12 we: 16:20:01
13 "Well, | want to be clear 16:19:34 13 "If, under the contract, 16:20:03
14 that we have had no 16:19:35 14 if we ever exercise 16:20:04
15 discussions withinthe ~ 16:19:36 15 10.1(g), if we ever had a  16:20:05
16 OPA on what we are going ~ 16:19:37 16 termination right and we ~ 16:20:06
17 to do with the Windstream 16:19:38 17 exercised it, by the 16:20:08
18 contract. It's not 16:19:39 18 terms of the contract, we 16:20:09
19 generally our practice to  16:19:40 19 would be required to 16:20:10
20 do. We discuss these 16:19:41 20 return the security.” 16:20:11
21 events as they come 16:19:43 21 And then, finally, if Icango 16:20:12
22 before us. What I would  16:19:44 22 to the next couple of transcript excerpts. 16:20:14
23 say is -- what | was 16:19:44 23 MR. SPELLISCY: Are we moving 16:20:19
24 saying is if - if 16:19:44 24 off this excerpt? 16:20:21
25 Windstream came tous and  16:19:50 25 MR. TERRY: Yes. Ifthereis 16:20:22
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1 something else you would like me to read, | would 16:20:24 1 claims on them, we would  16:20:49
2 be happy to do so. 16:20:26 2 waive them too. It'sa  16:20:51
3 MR. SPELLISCY: Iwould. It 16:20:26 3 full and final release,
4 is on the next page in response to the President's 16:20:27 4 and we -- we return the
5 question. 16:20:29 5 security. And that's a
6 MR. TERRY: Okay. 16:20:29 6 practice we've had in
7 "PRESIDENT: Just one 16:20:33 7 place for over four years
8 follow-up question on 16:20:34 8 now.
9 the --" 16:20:34 9 "PRESIDENT: Okay. Thank 16:20:59
10 At the top of page 263. 16:20:34 10 you very much."” 16:21:00
11 "-- same subject. Soif 16:20:37 11 Then if we turn to the next  16:21:00
12 there was a mutual 16:20:38 12 two pages, page 208, this is, | think, a bit 16:21:03
13 release now, just to 16:20:39 13 earlier when Mr. Cecchini was being asked -- he's  16:21:10
14 understand what you mean  16:20:40 14 asked a question in the middle, line 10: 16:21:16
15 by 'release,’ that would  16:20:41 15 "Right. Noway toavoid 16:21:18
16 mean that all claims 16:20:42 16 it since they cant " 16:21:19
17 would be - 16:20:42 17 He is being asked about -- 16:21:21
18 "THE WITNESS: Yes. It 18 about this issue about the state of the project.  16:21:22
19 would be all claims 19 "-- even if the 16:21:26
20 against the OPA. 20 moratorium were lifted ~ 16:21:26
21 "Would be waived? 21 tomorrow, they can't 16:21:27
22 "THE WITNESS: Would -- 22 build it in time. 16:21:28
23 would be, yeah. They 16:20:47 23 "Mm-hmm. 16:21:30
24 would have to waive 16:20:47 24 "Mm-hmm; right?
25 claims, and if we had any  16:20:48 25 "Yes. But | think, when
Page 238 Page 239
1 we do an analysis, we 1 "We've exercised the
2 would be looking at -- 2 right in the Big Thunder
3 it's never automatic in 3 case.”
4 the way we exercise 4 "You haven't waived the
5 10.1(g). We always will 5 right. 'You haven't
6 do a -- we will look at 6 waived your right to
7 it, when the time comes. 7 exercise the termination?
8 We will look at the 8 "No, we don't waive -- we
9 situation when the time 9 haven't waived the
10 comes. It really is 10 right.” 16:22:05
11 contingent whether they 11 So I want to give you that ~ 16:22:05
12 are still in force 12 context before asking you my questions. Andyou 16:22:06
13 majeure or whether 13 will recall this was in the context of a --of a  16:22:15
14 they're not in force 14 suggestion that -- from Mr. Spelliscy that, 16:22:19
15 majeure. If they're not 15 really, once -- you know, if Windstream wereto  16:22:22
16 in force majeure, do they 16 terminate with -- bearing in mind the particular  16:22:25
17 have a schedule that 17 dates, the security would be returned, and you ~ 16:22:30
18 would allow them to, you 18 answered those questions. 16:22:32
19 know, meet their 19 My question for you is: Given 16:22:33
20 long-term -- long stop 20 what Mr. Cecchini says about the need for the 16:22:38
21 date?" 21 developer to come forward and request thisand ~ 16:22:48
22 And then question; 22 about -- and the way he answers questionsasto ~ 16:22:50
23 "But you've exercised the 23 whether the OPA would do that on their own 16:22:54
24 right before in the Big 24 initiative, should Windstream be put in the 16:22:57
25 Thunder case. 25 position of terminating what remains its most 16:23:01
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1 valuable asset? 16:23:08 1 been in place? 16:25:03
2 A. |have some difficulty,  16:23:10 2 A. Theinterest--and I -- 16:25:04
3 in that there was some initiative to have this  16:23:24 3 I thought | made this clear, but if I didn't, the 16:25:06
4 resolved, and they couldn't come to agreement.  16:23:30 4 -- the interest was and is a contractual 16:25:08
5 It's my understanding that, at the moment, the LC  16:23:37 5 obligation of Windstream to the -- the entities ~ 16:25:12
6 is still in place. It's still in force. It still 16:23:44 6 that provided the security for the LC. And that 16:25:18
7 could be called, if the moment arose. 16:23:50 7 -- that remains a valid consequence of this matter 16:25:24
8 There doesn't seem -- | found ~ 16:23:53 8 in the -- it is appropriate to be included, 16:25:34
9 Mr. Cecchini's information to be a little 16:23:56 9 frankly, up to the - I guess either 2017 or when 16:25:38
10 uncertain as to how they were going to deal with  16:24:01 10 the Tribunal provides a decision, that interest ~ 16:25:46
11 it. And so | -- while | was taken to the 16:24:03 11 runs until then, and is a valid out-of-pocket 16:25:49
12 agreement, it seems to me there's still 16:24:09 12 cost. ) 16:25:53
13 uncertainty as to what -- what will eventually ~ 16:24:11 13 Q. And, finally, do you 16:25:54
14 happen and if they were ever to resolve thisand ~ 16:24:14 14 recall being asked questions about valuation dates 16:25:57
15 there were extensions granted, then maybe somebody 16:24:21 15 and use of hindsight? 16:26:01
16 could develop this, and the contract would still ~ 16:24:24 16 A. Yes. 16:26:02
17 have value, but not in its present form, because  16:24:28 17 Q. Andif I could take you  16:26:03
18 it was -- it wasn't frozen as at least one of the  16:24:31 18 to your Slide 18 that you had discussed in your  16:26:10
19 claims have been made. 16:24:37 19 opening presentation. 16:26:15
20 Q. Okay. Andif, indeed,  16:24:40 20 A. Yes. 16:26:35
21 there was some sort of -- to be some sort of 16:24:44 21 Q. The second line there, 16:26:35
22 mutual termination and the LC was returned, you -- 16:24:48 22 under the heading "Lost Measured," you say: 16:26:36
23 you said that you wouldn't be double counting, but 16:24:52 23 "Date of Deloitte reply:  16:26:39
24 I just want to distinguish. What about the 16:24:55 24 Report to be updated as ~ 16:26:41
25 interest foregone over the period that the LC's ~ 16:24:58 25 at the date of the 16:26:42
Page 242 Page 243
1 award." 16:26:43 1 update to the date of the award and provide that  16:28:16
2 And my question for you is:  16:26:44 2 information to the Tribunal for their decision.  16:28:20
3 If the Tribunal finds the date of valuation, you  16:26:46 3 And if | could be so bold, if 16:28:30
4 know, for reasons of law or otherwise the 16:26:51 4 there was some preliminary advice from the 16:28:32
5 appropriate date of the valuation is actually the 16:26:54 5 Tribunal on some of the points that go into this ~ 16:28:37
6 date of the award or gives the Claimant the 16:26:58 6 calculation, such as where they might land on the 16:28:41
7 election to choose a valuation date which includes 16:27:02 7 discount rate, that would make the whole process  16:28:48
8 a date of award, how would that affect the -- the 16:27:06 8 simpler, rather than starting another issueas ~ 16:28:51
9 damages analysis? 16:27:09 9 between the two experts. 16:28:54
10 A. Effectively the --asyou 16:27:11 10 The alternative to that would ~ 16:28:57
11 saw here, the damage analysis does change and 16:27:16 11 be say, "We like Mr. Low's approach, and please ~ 16:28:58
12 change significantly by moving the date of 16:27:19 12 redo the calculation.” 16:29:03
13 measuring the loss. So we haven't changed the ~ 16:27:24 13 MR. SPELLISCY: While | 16:29:07
14 date of breach, but as you move the -- the loss ~ 16:27:28 14 appreciate Mr. Low's willingness to remain 16:29:08
15 date -- so, for instance, this was calculated at 16:27:32 15 involved, | think that is probably a question for  16:29:10
16 the date of our report, because it's hard to 16:27:35 16 the parties and the Tribunal to work out rather ~ 16:29:12
17 project forward beyond that -- that there are 16:27:38 17 than for the witness to offer his opinion on. 16:29:14
18 calculations that would have to be done, present  16:27:42 18 BY MR. TERRY: 16:29:16
19 values that would have to be changed. Andthe  16:27:46 19 Q. lguessjustin that 16:29:16
20 past costs brought up to date. 16:27:51 20 context, though, you had said before, in terms of 16:29:17
21 And the -- the impact of all ~ 16:27:54 21 the use of hindsight, that you don'twanttogo  16:29:22
22 of that was, | think, unless the Tribunal was 16:27:56 22 later than the date of valuation, and would that  16:29:25
23 inclined to do the calculations themselves, which  16:28:05 23 also apply -- 16:29:28
24 I think would be extraordinarily difficult, that  16:28:08 24 A. No. That's correct. 16:29:28
25 the experts in this case could be requested to ~ 16:28:12 25 Q. --ifthe valuation date  16:29:29
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1 were the date of the award? 16:29:31 1 you say the DCF uses a P50 wind factor. What does 16:31:09
2 A. Well, there's two things  16:29:33 2 that mean? 16:31:14
3 that happen is that it is difficult to predict out 16:29:35 3 THE WITNESS: The wind 16:31:14
4 as to what one should consider if one's goingto ~ 16:29:40 4 studies, based on the analysis of the wind data ~ 16:31:19
5 update. But the second consideration is you don't 16:29:43 5 that was available, produce a report that 16:31:21
6 know what date to update to. 16:29:47 6 indicates what the power generation capability is  16:31:25
7 Q. Right. 16:29:49 7 of the wind where, at P50, that is where the wind  16:31:30
8 A. Until there is some 16:29:49 8 power, on any given day, could be less or greater  16:31:39
9 indication from the Tribunal of when that will ~ 16:29:52 9 than that amount. It's the midpoint of the 16:31:44
10 occur. 16:29:55 10 spectrum of the power curve that comes out of the 16:31:47
1 MR. TERRY: | am just goingto 16:29:58 11 wind data. So that on any given day, it could be 16:31:51
12 confer with my colleagues to see if... 16:30:00 12 plus or minus. 16:31:55
13 [Counsel confer.] 16:30:04 13 MR. BISHOP: So 50 percent 16:31:56
14 MR. TERRY: Those are all of ~ 16:30:16 14 probability analysis? 16:31:58
15 my questions. Thanks. 16:30:23 15 THE WITNESS: That -- that's ~ 16:32:00
16 PRESIDENT: Thank you very 16:30:24 16 correct. So that -- so that on any given day you 16:32:01
17 much, Mr. Terry. There will be questions from the 16:30:26 17 might be less, or you might be more, but on 16:32:04
18 Tribunal. 16:30:29 18 average over an extended period of time, youare  16:32:07
19 QUESTIONS FROM THE TRIBUNAL: 16:30:33 19 going to be at that amount. 16:32:10
20 MR. BISHOP: Mr. Low, | have  16:30:33 20 The next point | was putting ~ 16:32:13
21 some questions. On page 13 of your handout today 16:30:34 21 on Slide 13 was that 75 percent of the time you're 16:32:15
22 and in your first report at paragraph 4.23, maybe 16:30:42 22 going to be within 5 percent. So it's a very 16:32:23
23 we could look at those together. 16:30:49 23 narrow range of the power difference that, on75  16:32:27
24 THE WITNESS: Yes, sir. 16:31:07 24 days out of 100, you're going to be within 5 16:32:32
25 MR. BISHOP: In your handout,  16:31:08 25 percent of that midpoint. So it's a very tight, 16:32:34
Page 246 Page 247
1 concise range. 16:32:40 1 calculation of the amount of wind -- energy that ~ 16:33:33
2 MR. BISHOP: So is this 16:32:41 2 will be generated by the turbine based on the wind 16:33:40
3 measuring the -- the volume of the wind, or is it  16:32:41 3 at the P50 factor. 16:33:44
4 measuring something else? 16:32:47 4 MR. BISHOP: Does thismean  16:33:46
5 THE WITNESS: No. It'sthe... 16:32:49 5 that you're assuming that -- that the wind will be 16:33:47
6 MR. BISHOP: Letmeseeifl  16:32:58 6 sufficient to generate electricity 365 days a 16:33:52
7 can ask it a little bit different. 16:32:59 7 year, 24 hours a day? 16:33:55
8 THE WITNESS: Okay. 16:32:59 8 PRESIDENT: Or 44.2 persons of 16:34:03
9 MR. BISHOP: Does this relate  16:33:01 9 the time. 16:34:06
10 at all to paragraph 4.23 of your first report --  16:33:02 10 THE WITNESS: Effectively 16:34:06
11 THE WITNESS: Yes, it does. 16:33:.07 11 that's right at a net capacity factor at 44.2.  16:34:07
12 MR. BISHOP: -- where you say: 16:33:08 12 MR. BISHOP: And the net 16:34:10
13 "We've assumed an average 16:33:08 13 capacity factor of 44 percent means what? 16:34:11
14 annual energy production  16:33:10 14 THE WITNESS: That -- thatis  16:34:13
15 volume --" 16:33:11 15 a factor determined by the consultant. Thatis  16:34:16
16 And it gives an amount. 16:33:12 16 based on the turbine and the efficiency of itand  16:34:23
17 Then it goes on to say: 16:33:14 17 translating it into energy, | believe. 16:34:30
18 "Based on 365 and a 16:33:15 18 MR. BISHOP: Sothatsthe  16:34:32
19 quarter days per year, 24 16:33:18 19 percentage of efficiency of the -- of the 16:34:34
20 hours per day of wind 16:33:21 20 turbines? 16:34:38
21 production and the net  16:33:22 21 THE WITNESS: It has to do 16:34:40
22 capacity factor of 44.2  16:33:24 22 with -- with the wind as well. I -- we've 16:34:41
23 percent.” 16:33:25 23 probably reached the edge of my -- 16:34:46
24 THE WITNESS: Yes. Yes. That 16:33:26 24 MR. BISHOP: Yeah. 16:34:46
25 is specifically related to this and the 16:33:29 25 THE WITNESS: -- knowledge in  16:34:49
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1 how that works. But those documents are related, 16:34:49 1 MR. BISHOP: The firstwason 16:36:20
2 those two segments. 16:34:57 2 the discount rate. And your cost of equity is ~ 16:36:21
3 MR. BISHOP: Just one last 16:34:59 3 roughly 13 percent, and then your cost of debt is  16:36:30
4 question, and you may or may not know the answer. 16:35:00 4 roughly 5 and a half percent. 16:36:34
5 But does this mean that the wind data shows that ~ 16:35:02 5 Am | correct that the DCFis  16:36:36
6 the wind blows 365 days a year, 24 hours a day?  16:35:05 6 very sensitive to the discount rate? 16:36:45
7 THE WITNESS: The -- what the  16:35:10 7 THE WITNESS: ltis relatively 16:36:52
8 analysis does is it -- it takes that into account  16:35:15 8 sensitive, yes. The cost of debt isasmaller ~ 16:36:54
9 in the average so that there will be variations ~ 16:35:22 9 difference here than the cost of equity. The cost 16:37:13
10 within that. But over a period of time, that's ~ 16:35:26 10 of equity is a $140 million difference between  16:37:16
11 the expectation of what you will get 24 hoursa ~ 16:35:31 11 Mr. Goncalves and myself. So where wereat 13 ~ 16:37:28
12 day as the power output. 16:35:36 12 and a quarter percent, perhaps, at the midpoint, 16:37:34
13 MR. BISHOP: It's takeninto  16:35:40 13 he's at 18 percent. And that does drive the 140  16:37:37
14 account in the -- the net capacity factor? Or  16:35:42 14 million difference in our conclusions, which is ~ 16:37:43
15 maybe I'm misunderstanding. 16:35:50 15 significant, but | would suggest that the 16:37:48
16 THE WITNESS: No. I'mjust-- 16:35:51 16 difference between 13 and a quarter and 18 is 16:37:52
17 that's correct, yes. 16:35:52 17 hugely significant. 16:37:57
18 MR. BISHOP: Okay. Inthe 16:35:54 18 There is something 16:37:58
19 opening statement, the Claimants, on pages 143 16:36:00 19 fundamentally different between those. And there 16:38:00
20 through 145 of their PowerPoint, which | realize  16:36:06 20 is logical rationale that can explain it, and 16:38:14
21 you don't have in front of you, indicated there  16:36:10 21 unfortunately I was a little too windy this 16:38:16
22 were three main areas of disagreement betweenthe  16:36:12 22 morning in my explanation to get to one of the ~ 16:38:19
23 -- the quantum experts. 16:36:17 23 reasons that | think that's there. Butthatisa 16:38:22
24 THE WITNESS: Yes, I recall  16:36:19 24 fundamental question of what the appropriate 16:38:30
25 that. 16:36:20 25 return is. 16:38:32
Page 250 Page 251
1 And my view is that the data ~ 16:38:33 1 February 11, 2011 as the date of valuation. How  16:39:41
2 that we have seen, the OPA and the Scotia Capital 16:38:38 2 would that change it? So you can answer both at  16:39:47
3 and various other documents, are more supportive  16:38:45 3 the same time. 16:39:49
4 of my range than -- than of Mr. Goncalves and that 16:38:48 4 THE WITNESS: Okay. The--  16:39:50
5 that then ties back into the market values that |  16:38:55 5 the way that we have approached this question - 16:39:53
6 believe are appropriate, in that they're then 16:38:58 6 and it's a little complicated -- is that we've ~ 16:39:57
7 supportive of one or the other. 16:39:03 7 largely left the cash flows alone. We -- we have 16:40:02
8 MR. BISHOP: You were asked in  16:39:05 8  used the same methodology of a February 2011 start 16:40:06
9 redirect examination about the date of valuation  16:39:06 9 date. We have used the same methodology of the ~ 16:40:11
10 and how that changes the value of the contract. ~ 16:39:09 10 causation being May 22nd. But what we've looked ~ 16:40:17
11 If the Tribunal were to use the date of the award 16:39:12 11 at then is that the project has proceeded through ~ 16:40:23
12 asthe - the date of valuation, how would that ~ 16:39:16 12 the development phase. You are further along the 16:40:27
13 change, just conceptually, the valuation? 16:39:23 13 development phase, and the principal reason for ~ 16:40:33
14 THE WITNESS: The mechanics of  16:39:27 14 the value increase is that, from that date of ~ 16:40:39
15 it? 16:39:27 15 measure -- so take it whether it's June 19, 2015  16:40:43
16 MR. BISHOP: Well, just 16:39:29 16 or six months from now if you render your 16:40:48
17 conceptually. 16:39:30 17 decision -- you are that much closer to the 16:40:52
13 TLHE Y]VITNESS: Okay. 16393 216:39:32 18 positive values of the cash flow. Okay? Onthe  16:40:57
-0 I[\A?QU%:SL]OP' | dont want. omj 16:39:33 19 spectrum of June 2011 through 2036 or whenever the 16:41:02
1 1o walk throu h.the entire. y 16'39'3;4 ) 20 20 year period ends,_you've got negative cash 16:41:11
2o [I?aughter 1 16'39'3-7 . 21 flows at the start, _belng the development, and  16:41:15
o5 THE WIT.NESS' No " 16:39:38 22 then the construction phase. And once you start  16:41:19
N o 23 operating, you start getting all of the positive  16:41:21
24 MR. BISHOP: And, by the way, 16:39:38 24 h flows that will accumulate to offset all of ~ 16:41:24
25 I'm going to ask you the same question if we use  16:39:39 o8 - . s
25 the negatives that were at the start and provide  16:41:28
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1 value. 16:41:30 1 emphasis was that the land had not been secured.  16:43:05
2 And when you measure at adate  16:41:31 2 And that emphasis, | think, is a very 16:43:12
3 that is closer to that event, which we're now 16:41:35 3 European-based emphasis, in that the whole system 16:43:16
4 getting very close to, the past costs have been  16:41:40 4 kind of got turned around in Ontario where you had 16:43:19
5 incurred; they're sunk at that point, and you're  16:41:44 5 to go get the FIT contract first, and that's 16:43:25
6 that much closer to the -- the positive values,  16:41:48 6 usually one of the last things that happens in the 16:43:28
7 and that's -- that's what is going to drive this  16:41:53 7 European context. 16:43:31
8 to a higher number. 16:41:55 8 So | think that he was 16:43:32
9 MR. BISHOP: So the later the 16:41:58 9 overemphasizing that site-control issue in an 16:43:37
10 valuation date, the higher the number, because you 16:42:00 10 Ontario context, in that that would have unfolded 16:43:42
11 -- you don't have much to apply the discount rate  16:42:03 11 and wasn't viewed as a significant concern. It 16:43:46
12 to? 16:42:06 12 was just, yes, you have to do what you have to do  16:43:50
13 THE WITNESS: That's correct.  16:42:07 13 to get there, but -- but the MNR would have 16:43:53
14 MR. BISHOP: Okay. Yousaid 16:42:08 14 released the site. 16:43:59
15 in your report -- and you were cross-examined 16:42:14 15 And so he views itasavery  16:44:00
16 about it -- that it was your view that thiswasa 16:42:16 16 early stage project, and so between 0 and 0.2.  16:44:.01
17 late-stage project. What difference does it make 16:42:19 17 I'm not sure in an Ontario project that zero is ~ 16:44:07
18 whether this is a late-stage project or an 16:42:23 18 relevant, but even if you take 0.2 per megawatt, 16:44:10
19 early-stage project in terms of valuing the --  16:42:26 19 that gets you to the 60 million Euros. 16:44:14
20 THE WITNESS: The difference  16:42:30 20 My view is that, in the 16:44:19
21 is really fairly significant. Mr. Guillet, | 16:42:31 21 Ontario context, this was a later-stage project ~ 16:44:22
22 would suggest, in his suggesting values for this  16:42:42 22 and that the FIT contract and grid access putit  16:44:26
23 project, which I believe he did, of, to be fairto 16:42:48 23 there. We did have a turbine supply agreement ~ 16:44:30
24 him, between 0 and 60 million Euros, was taking ~ 16:42:54 24 that needed to be renegotiated, but we had a lot  16:44:36
25 this as an early-stage project that -- but his ~ 16:43:01 25 of wind data. We --and if we go to May 2012,  16:44:38
Page 254 Page 255
1 there should have been a lot of studies started.  16:44:43 1 February 2011. 16:45:48
2 There should have been a lot of progress towards — 16:44:46 2 MR. BISHOP: And it doesn't - 16:45:49
3 this project that it would have been late stage.  16:44:49 3 does it have anything to do with the WACC that you 16:45:50
4 And my comparables -- 16:44:52 4 derive? 16:45:54
5 MR. BISHOP: Butintermsof  16:44:53 5 THE WITNESS: Iamgoingto  16:45:55
6 valuation? 16:44:55 6 suggest no. They hopefully should correlate; that 16:46:01
7 THE WITNESS: The comparables  16:44:58 7 whenyou derive a fair market value of the 16:46:06
8  thatlfound suggested that a late-stage project, 16:45:00 8  project, that it should have some relevance to how 16:46:14
9 principally in the United Kingdom, so well 16:45:05 9 things trade in the marketplace. Inmy opinion, 16:46:16
10 offshore North Sea stuff, showed a market value ~ 16:45:09 10 they did at around 0.75 per megawatt, whichis ~ 16:46:19
11 evidence of $0.6 million, $0.7 million per 16:45:14 11 where our discounted cash flow conclusionis and ~ 16:46:27
12 megawatt. 16:45:18 12 where our market value conclusion is. 16:46:30
13 MR. BISHOP: Soitgoestothe 16:45:19 13 MR. BISHOP: Okay. Thankyou 16:46:32
14 comparables? 16:45:21 14 very much. 16:46:33
15 THE WITNESS: It --thatgoes  16:45:21 15 THE WITNESS: Thank you, sir.  16:46:33
16 to the comparables, absolutely. 16:45:22 16 DR. CREMADES: Imsorryto  16:46:39
1; ~ MR.BISHOP: It doisn‘t have 16:.45:.24 17 come back to the same question | put to you this ~ 16:46:40
" anything to g&g'ar_?azcggdﬁie onivthin 16 fg’f;ﬂ 18 morning. I really don't understand that you  16:46:43
-0 it has to do with the schedulé is under)t/he “g 16';15'.30 19 ha_vgn't made any difference between expropriation, 16:46:46
1 under the but-for. we would have been af least .16'.45'33 20 minimum standard of treatme_nt, and national 16:46:50
2o way h h ,th ; 1 the land 16'45'36 21 treatment. So you put the Tribunal to a very 16:46:52
parway through the process ot securing the fand, o 22 awkward situation in the sense that you are 16:46:56
23 getting what he called site control, and having ~ 16:45:39 23 requesting — or the Claimant is requestin 16:4659
24 some of the environmental studies done. We would 16:45:42 d . 9 . g 9 o
25 be further along than you would have been at 16:45:45 24 everything or nothing. 16:47.03
o 25 I mean, is there any reason ~ 16:47:05

66

A.S.A.P. Reporting Services Inc.

(613)564-2727

(416)861-8720



PCA Case No. 2013-22

WINDSTREAM ENERGY LLC v. GOVERNMENT OF CANADA

CONFIDENTIAL
February 23, 2016

Page 256 Page 257

1 why you didn't go into questions of fair and 16:47:09 1 in effect, it has been. 16:49:05

2 equitable treatment, consequences and damages? | 16:47:16 2 So that's why | would equate  16:49:08

3 mean, with this evaluation you have done, there is 16:47:20 3 those two. 16:49:10

4 no middle way. Either we have everything or 16:47:24 4 On -- on the other standard, ~ 16:49:11

5 nothing. And supposing that we think that there  16:47:28 5 the comparison that we would make is to this 16:49:17

6 is no expropriation. | mean, what is the 16:47:32 6 TransCanada Energy gas plant, in-- inthat the  16:49:20

7 situation then? 16:47:35 7 circumstances are similar. They're evenatthe  16:49:29

8 THE WITNESS: Okay. Sothe - 16:47:36 8 same time. They occur at virtually the same time. 16:49:31

9 so | think we're in agreement where expropriation  16:47:40 9 And for whatever reason, rather than undertaking  16:49:36
10 is. The treatment that | would see under 1102 or 16:47:43 10 with Windstream to protect them and -- and whether 16:49:43
11 1105, that the -- the minimum standard of 16:47:51 11 it had been an actual freezing of their contract ~ 16:49:49
12 treatment -- and | hope | get the words 16:47:56 12 or negotiating some compensation or something,  16:49:56
13 appropriately here -- reflect that there wasan ~ 16:48:02 13 this -- TransCanada, as a Canadian company with ~ 16:49:59
14 expectation on the part of the parties of how this 16:48:06 14 this renewable energy gas plant, in similar 16:50:05
15 was supposed to unfold. That was presentedto ~ 16:48:09 15 circumstances, as | showed on my chart, of not ~ 16:50:08
16 them. What was publicly announced was privately  16:48:16 16 being fully permitted and those issues, was kept ~ 16:50:12
17 discussed, and the eventual treatment here wasto  16:48:21 17 whole. 16:50:18
18 a standard that became egregious and effectively ~ 16:48:29 18 They -- they negotiated an 16:50:19
19 took the whole project from them. 16:48:35 19 agreement that, in an Ontario context, was kept ~ 16:50:22
20 And it is that level of 16:48:39 20 pretty quiet for a long time and has since caused 16:50:31
21 standard of treatment that says, "We had this 16:48:42 21 a lot of political turmoil when the actual costs ~ 16:50:34
22 opportunity. It was in our hands. And the way  16:48:46 22 came out. But the -- the basis of those costs ~ 16:50:37
23 we've been treated through this process is so 16:48:50 23 that were negotiated and paid to TransCanada, the 16:50:42
24 significantly off the rails that it is equivalent 16:48:58 24 Canadian entity, kept them whole. It was the 16:50:47
25 to having the whole project taken from us," which, 16:49:02 25 present value of the future cash flows of a 16:50:51

Page 258 Page 259

1 project that never started and a residual value.  16:50:54 1 your analysis in order to determine the value of  16:52:20

2 The payment then takes kind of 16:50:58 2 the project, whether it's May 2012 or February ~ 16:52:27

3 a convoluted form, but the intent was to keep them 16:51:00 3 2011? 16:52:34

4 whole for the project they lost, and they gota ~ 16:51:05 4 THE WITNESS: There -- there  16:52:34

5 replacement project. 16:51:09 5 is an analysis in our reports that assumed a 16:52:38

6 It's a pretty extreme example  16:51:12 6 three-year delay to the restart of the project;  16:52:46

7 of what appears to me as a taxpayer to almostbea 16:51:16 7 that the moratorium had lasted for three years and 16:52:49

8 double-dip, but it was negotiated that way. And  16:51:21 8 then removed. And that analysis assumes that the 16:52:53

9 so we're looking for a similar treatment, inmy  16:51:24 9 whole project shifts out three years, and then we  16:53:00
10 view, of being kept whole. 16:51:29 10 went through the process of saying, well, then  16:53:03
11 DR. CREMADES: Thank you. 16:51:32 11 virtually everything continues. The difference is 16:53:07
12 PRESIDENT: My colleagues 16:51:38 12 that inflation would run longer in setting the ~ 16:53:13
13 covered most of the questions | had, but there are  16:51:39 13 base price by the time the turbines start turning. 16:53:16
14 perhaps a few left. 16:51:42 14 So there is variations. But ~ 16:53:20
15 Just continuing on the same ~ 16:51:43 15 from my report and whether this would work at five 16:53:24
16 subject, assume the Tribunal found --and keep ~ 16:51:46 16 years or seven years, because | think the only way 16:53:27
17 this now as an assumption. Assume the Tribunal ~ 16:51:51 17 you would get to a partial destruction here isto  16:53:30
18 found that the value of the project was not 16:51:54 18 say that it has to come back; that provisions have 16:53:38
19 completely destroyed. It's still in place. The 16:52:02 19 to be made that the contract's back in force, and 16:53:42
20 contract is still there. Theoretically, itcan  16:52:04 20 away you go. 16:53:45
21 still be resumed; that there's residual value. It 16:52:07 21 PRESIDENT: I'm not asking 16:53:45
22 has not been completely destroyed. The project  16:52:10 22 about whether it's true or not. I'm simply asking 16:53:46
23 has been damaged, but it has not been fully 16:52:13 23 you to make that assumption. 16:53:49
24 destroyed. 16:52:17 24 THE WITNESS: Yeah. No,no, 16:53:52
25 How would the Tribunal use 16:52:18 25 no. But based on the example that we calculated  16:53:53
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1 at three years, three years deferral, the 16:53:55 1 PRESIDENT: Okay. A few 16:55:43
2 calculation that we did virtually came out to the  16:54:01 2 questions on the market approach or the 16:55:46
3 same calculation as our base case. It'snotas  16:54:05 3 comparables which we haven't discussed much. You 16:55:50
4 high as moving the valuation date to the date of  16:54:10 4 have addressed that in your first report, page 26  16:55:59
5 your decision. It really stayed fairly constant.  16:54:16 5 and onwards, and then in your second reportin ~ 16:56:11
6 And | think the reason for 16:54:21 6 response to comments made mainly by BRG. 16:56:14
7 that is that, while the discount rates were 16:54:22 7 Now, just to understand the 16:56:21
8 longer, periods were longer, there was more 16:54:26 8 basis of your comparables approach, which | 16:56:24
9 inflation, in that there is a full inflation 16:54:29 9 understand you state at paragraph 467 of your 16:56:30
10 coverage on the revenue stream until you hit COD. 16:54:33 10 first report where you set out the -- sort of the  16:56:35
11 And then the rates are inflated at 20 percent. 1 16:54:38 11 parameters for your search for comparables, and ~ 16:56:43
12 think that's probably the biggest single reason ~ 16:54:42 12 they are that the farms must be offshore; like to  16:56:48
13 that the value didn't actually decrease much was  16:54:47 13 like, | suppose; and then that they must be 16:56:51
14 because of that inflation factor that's built into  16:54:51 14 late-stage development or installed. 16:56:55
15 the contract. 16:54:53 15 And then on the next page, you 16:56:59
16 The problem that | have --and  16:54:54 16 give a list of the comparables that you have 16:57:02
17 all or nothing isn't necessarily a good place to  16:54:59 17 identified. That's the way you have approached  16:57:04
18 be, but I think Remo Bucci, my partner at 16:55:02 18 this? 16:57:07
19 Deloitte, would suggest that there's beensome  16:55:11 19 THE WITNESS: Itis. It--  16:57:08
20 pretty significant destruction to the faith inthe 16:55:19 20 this discussion is also in the second report. So  16:57:11
21 Ontario government by what's happened here. And  16:55:22 21 the two should be read and the discussion -- the  16:57:15
22 whether or not this project could be resurrected  16:55:27 22 comparables are still the same. The discussion ~ 16:57:19
23 and would be financeable, I think, is a question  16:55:30 23 starts at page 26 in the second report. 16:57:22
24 you'd really have to -- to address, inthat | -- 1 16:55:33 24 The -- the installed 16:57:25
25 think this may well have been killed. 16:55:37 25 comparables really aren't relevant to the issue of 16:57:34
Page 262 Page 263
1 the market value of this project, because the 16:57:37 1 that's in the -- in the -- 16:58:54
2 installed are up and running. They're turning.  16:57:40 2 PRESIDENT: In the first 16:58:56
3 They're spinning. And we did that because of some 16:57:43 3 report. 16:58:57
4 comments from Mr. Goncalves that he thought that  16:57:47 4 THE WITNESS: In the first 16:58:58
5 we were comparing it to a finished project. 16:57:52 5 report. And, as | said, it's repeated at page 43 16:58:58
6 So what we did with respect to  16:57:56 6 in the second report. 16:59:02
7 theinstalled is to say, if we valued this project 16:57:58 7 The chart that is in paragraph  16:59:03
8  at COD, that our value would be far higher. It ~ 16:58:04 8 4.6, the top part are all installed projects. ~ 16:59:05
9 would be $6 million a megawatt, whereas we're 16:58:08 9 And we can see that there's $37 million to $74 16:59:12
10 currently suggesting, at May 2012, the value was ~ 16:58:12 10 million per megawatt is the conclusion of --anda 16:59:18
11 $750,000 a megawatt. 16:58:19 11 median of $5.9 million. 16:59:24
12 PRESIDENT: Sowhatyouhave  16:58:22 12 The true comparables --and  16:59:26
13 effectively done is you have compared this project 16:58:24 13 then there's one that's under construction. We  16:59:29
14 to installed projects - 16:58:27 14 then have four that are late-stage projects. 16:59:32
15 THE WITNESS: No, sorry. 16:58:30 15 Those are the four that I'm -- 16:59:38
16 PRESIDENT: —-thenwork  16:58:31 16 PRESIDENT: You have 16:59:42
17 backwards to May 20127 16:58:32 17 identified as comparables? 16:59:42
18 THE WITNESS: No. If—if1 16:58:34 18 THE WITNESS: Identifyingas  16:59:43
19 could refer you to either page, so page 43 inthe 16:58:35 ;g ComparablesF;RESIDENT' Thank 16:59:4‘116'59'45
20 first report or page 27 in the second report. 16:58:38 1 . an You. PoGing
21 There's -- and so, if you tell me which one you're 16:58:43 THE WITNESS: Thats whe_r e the _16'59'45
2 in, then ~ 16:58:47 22 pumbe.rs come from. That's where the L|r.1cs project 16:59:46
23 PRESIDENT: Well, I'm looking ~ 16:58:49 23 is that is noted as 0.7 here, and | changed itto  16:59:50
24 atyour tables at pages 26 and 27. 16:58:50 ;g 0.6 for -- . . 16:59:54 s
25 THE WITNESS: Okay. That,  16:58:53 PRESIDENT. Then its 16:59:56
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1 understood. 16:59:57 1 PRESIDENT: Okay. 17:00:54
2 THE WITNESS: Okay. Thank 16:59:57 2 THE WITNESS: There was no 17:00:54
3 you, Sir. 16:59:58 3 ability to reply to it -- 17:00:56
4 PRESIDENT: And theninyour  16:59:58 4 PRESIDENT: Understood. 17:00:57
5 -- 50 this is driven by your analysis that this is 17:00:01 5 THE WITNESS: --other than ~ 17:00:58
6 a late-stage development. So that's why they are  17:00:04 6 trying to talk about it now. 17:00:59
7 comparables? 17:00:06 7 PRESIDENT: So now you will ~ 17:01:00
8 THE WITNESS: That -- thats ~ 17:00:07 8 have a -- now you will have an opportunity, 17:01:01
9 correct. And inthe -- part of that relevant 17:00:08 9 because that's my question. So where doyou --  17:01:02
10 criteria is at the top of that page, 27, where ~ 17:00:11 10 where do you disagree with Mr. Guillet? 17:01:04
11 there's a description early stage, late stage. ~ 17:00:15 11 THE WITNESS: And I reallywas 17:01:06
12 This is the area that we spent a fair amount of ~ 17:00:18 12 talking about that a moment ago, because I think  17:01:08
13 time with our Denmark colleagues. 17:00:22 13 Mr. Guillet did provide market evidence and was ~ 17:01:10
14 PRESIDENT: Yes, understood.  17:00:24 14 quite forthright about it. 17:01:17
15 And then, in your second 17:00:25 15 And he said that the value --  17:01:20
16 report, you comment on what BRG has done onyour  17:00:27 16 first of all, I will tell you his data would 17:01:22
17 analysis of comparables. | didn't see any --you 17:00:31 17 suggest it's between 0.1 and 0.2 for early stage. 17:01:24
18 did now comment in your opening, and in response  17:00:34 18 And, therefore -- but he 17:01:28
19 to questions from Mr. Bishop, you did commenton  17:00:37 19 changed. In his conclusion, I think, in fairness 17:01:31
20 what Mr. Guillet had done in his report. But|  17:00:39 20 to him, he said the value was between 0 and $0.2  17:01:33
21 didn't see references in your second report to his 17:00:43 21 million per megawatt. And the $0.2 million per ~ 17:01:39
22 comparables. 17:00:48 22 megawatt at 300 megawatts gets you to $60 million. 17:01:43
23 THE WITNESS: The reasonfor  17:00:48 23 So that's -- Euros, not dollars. 17:01:48
24 that is that his report came in response to our ~ 17:00:49 24 So | think he was saying there  17:01:52
25 second report. 17:00:53 25 was a market value out there. 17:01:55
Page 266 Page 267
1 The issue of why I think he is  17:01:57 1 Then | understand that the second issue is the ~ 17:03:06
2 so low in the market test is that he's basing his  17:02:02 2 date of valuation. | understand that you have  17:03:09
3 view on the European experience, which Ontario ~ 17:02:08 3 also applied the May 2012 date to your comparables 17:03:11
4 kind of turned upside-down and -- where site 17:02:14 4 analysis. So you -- what you have compared is the 17:03:16
5 control is one of the first things you do, and ~ 17:02:20 5 stage of development of this project with the --  17:03:21
6 it's very important in Europe, in the North Sea.  17:02:21 6 as at May 2012? 17:03:24
7 It was deferred here. You couldntdoit. You 17:02:28 7 THE WITNESS: The stage of the 17:03:26
8  hadtoapplytoaFIT first. Andsowhatcameat 17:02:31 8  development of -- of Windstream at May 2012 to the 17:03:27
9 theend of a development process in Europe was ~ 17:02:39 9  stage of these comparable companies, whenthat ~ 17:03:32
10 virtually right at the front end of the Ontario ~ 17:02:41 10 transaction occurred. 17:03:35
11 structure to this. 17:02:45 11 PRESIDENT: Okay. Then | 17:03:37
12 PRESIDENT: So that makesthe —17:02:47 12 understand the difference. Thank you very much. 17:03:38
13 difference and that's why -- 17:02:48 13 THE WITNESS: Okay. Youre  17:03:40
14 THE WITNESS: | think that 17:02:51 14 welcome. 17:03:41
15 makes an enormous difference. 17:02:51 15 MR. BISHOP: Could 1? 17:03:43
16 PRESIDENT: That's Why, in 17:02:53 16 PRESIDENT: Yes. 17:03:44
17 your view, this is actually a late-stage 17:02:54 17 MR. BISHOP: Justone other  17:03:45
13 devek)pmen_:_ﬁéh%:_??\;‘;sn;a# sttlage? . 11770(;25576 18 question while we're on the comparables: Did you 17:03:46
20 Because | don't believe that s;ite cznir(:)?rirse; . 17'.02'.58 i provide ~ provide us with any inforr_nation asto 170348
1 sionificant issue here — 17.03.00' ) 20 the value of these comparables? This comparable  17:03:52
22 ° PRESIDENT: Okay, understoéd . 17:03:01 2 projects? - 17:03:58
23 THE WITNEéS' - v’vhereas it is. 17'0.3'0.2 22 voujust told us that the 17:03:59
s A Ny 23 two-tenths one had a value of 60 million Euros, if 17:04:04
24 a very significant issue in Europe. 17:03:03 o4 I understood vou correctly. but be ldidnt. 17:04:07
25 PRESIDENT: That's one issue.  17:03:05 y Y, ot maybe | didnt. L
25 THE WITNESS: Oh, no. The-- 17:04:11
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1 0.1 to 0.2 comes out of an analyses in 17:04:15 1 270-megawatt project. These are all fairly 17:05:42
2 Mr. Guillet's material, when he shows a number of 17:04:22 2 significant sized projects and not like a 17:05:47
3 comparable transactions. 17:04:25 3 5-megawatt project. They're in the same realm,  17:05:50
4 When he gave his evidence, he  17:04:27 4 kind of, of what we were looking at. 17:05:52
5 said that he thought that the relevant value was 0 17:04:30 5 MR. BISHOP: Okay. 17:05:52
6 to 0.2. And so | said, "Well, zero is zero, and  17:04:34 6 THE WITNESS: And in the 17:05:56
7 0.2 times 300 megawatts, which would be the 17:04:41 7 second report -- no, I'm sorry. ltwas inthe  17:05:58
8 relevant case for Windstream, gets you to $60 17:04:43 8 presentation, at pages 21 and 22, but particularly 17:06:09
9 million -- sixty million Euros. 17:04:47 9 22. 17:06:22
10 MR. BISHOP: And the 0.2 is-- 17:04:50 10 MR. BISHOP: Of the first 17:06:24
11 is the price per megawatt? 17:04:53 11 report? 17:06:25
12 THE WITNESS: The price per ~ 17:04:55 12 THE WITNESS: No. Sorry, of  17:06:25
13 megawatt that these late-stage developments 17:04:56 13 the presentation this morning. 17:06:26
14 traded. They actually are transactions before the 17:05:00 14 MR. BISHOP: Yes. 17:06:38
15 construction trade -- phase, before financial 17:05:04 15 THE WITNESS: Gives some of  17:06:40
16 close of -- there's these four. There's some 17:05:08 16 the criteria of why we thought these were 17:06:41
17 others, but these were the four that we picked as  17:05:12 17 comparable or why, for instance, the Race Bank and 17:06:43
18 most relevant. 17:05:15 18 Thanet should be less considered than Walney and ~ 17:06:50
19 MR. BISHOP: Just give me, 17:05:16 19 Lincs. It really is Walney and Lincs that we 17:06:53
20 then, a quick idea of what the value of Lincsis. 17:05:17 20 think are most comparable to Windstream, even 17:06:56
21 You told us we should use 0.6 instead of 0.7. 17:05:23 21 though they are in the North Sea. We thought they 17:07:01
22 THE WITNESS: The value --and 17:05:27 22 were the best. 17:07:07
23 I'm trying to remember now if there is more detail 17:05:34 23 And the principal reason that  17:07:08
24 somewhere. But for the approximate value on 17:05:36 24 we would be marginally above that, at 0.75, hasto 17:07:10
25 Lincs, you could take 0.6 and multiply it by the  17:05:38 25 do with the price regime and the characteristics  17:07:13
Page 270 Page 271
1 of FIT contract relative to what's called the ROC 17:07:15 1 So Mr. Bishop asked you 17:08:29
2 in England. 17:07:21 2 whether the late-stage development had anything to 17:08:33
3 MR. BISHOP: Thank you. 17:07:22 3 do with your weighted-average cost of capital and 17:08:35
4 PRESIDENT: And just to 17:07:24 4 you said, I think, "'I'm going to say no."” 17:08:39
5 clarify, the 0.75 is derived from your DCF 17:07:24 5 However, the -- the 17:08:43
6 analysis? 17:07:28 6 company-specific risk premium relates to the cost 17:08:48
7 THE WITNESS: Itisderived  17:07:30 7 of equity; right? 17:08:51
8 from that, but effectively we're saying that the  17:07:31 8 A. Yes. 17:08:52
9 market transactions would get you tothe same ~ 17:07:34 9 Q. Andthe cost of equity  17:08:52
10 place. 17:07:36 10 relates to the weighted-average cost of capital;  17:08:54
11 PRESIDENT: Yes, understood.  17:07:37 11 right? 17:08:55
12 Sothat's the translation between the two methods? 17:07:38 12 A. Yes, it does. 17:08:56
13 THE WITNESS: That's correct.  17:07:41 13 Q. Okay. Soifwegoto  17:08:57
14 PRESIDENT: Okay. Doesthis ~ 17:07:41 14 page 32 of your -- | believe it's your second 17:08:58
15 give rise to any questions from counsel? 17:07:46 15 report, reply report. And you look at the first  17:09:04
16 MR. SPELLISCY: Idohavea  17:07:49 16 full line at the top, it says: 17:09:16
17 couple of clarifications. 17:07:51 17 "Further, the CSRP should = 17:09:19
18 PRESIDENT: Yes. Pleasego  17:07:53 18 reflect that Windstream  17:09:22
19 ahead. 17:07:54 19 isconsideredtobea  17:09:24
20 FURTHER EXAMINATION BY MR. SPELLISCY: 170814 | 20 late stage development  17:09:25
21 Q. Thankyou. And Iwill  17:08:14 ;; Dopr;’ieié - 17:0197:_2069.27
22 try to be brief because at least the peopleon  17:08:18 23 A );t doss sa t.hat That's 1-7'0.9'28
23 this side of the table are sick of hearing fromme 17:08:20 » —ves. it doss ) y ’ 17'09'3'1 :
24 today. | have a couple of questions. Onewasa 17:08:23 - YEs, Q Okay. So, in fact, the : 1-7'09'32
25 clarification, Mr. Low. 17:08:27 ’ s ' e
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1 late-stage -- your conclusion that it's a 17:09:33 1 that sentence is wrong and shouldn't have been in - 17:11:16
2 late-stage development project actually does 17:09:37 2 your report. But this sectionison --4.14is  17:11:21
3 impact your cost -- weighted-average cost of 17:09:39 3 about: 17:11:28
4 capital; correct? 17:09:41 4 "We believe the CSRP is  17:11:28
5 A. Unfortunately, I'm --I'm  17:09:41 5 appropriate due tothe  17:11:30
6 probably going to disagree with myself at this ~ 17:09:46 6 following factors." 17:11:31
7 moment, and it has to do with -- it's notagood  17:09:48 7 A. Yes. And | see that. 17:11:34
8 thing to be doing in the middle of the afternoon. 17:09:53 8 And, as | was giving my evidence today and talking 17:11:36
9 The -- the uniformity of the ~ 17:09:55 9 about -- because you had asked about, "Isn't there 17:11:41
10 weighted-average cost of capital and the cost of  17:09:58 10 more risk at the beginning and less risk later and 17:11:46
11 equity where I said it's applied uniformly from  17:10:04 11 less risk at the end?" 17:11:51
12 the beginning of the project to the end of the  17:10:09 12 And I sort of have to agree  17:11:53
13 project, rather than what you were suggesting with  17:10:12 13 with that. But that's not how this conceptually  17:11:56
14 high risk declining over time and then getting ~ 17:10:14 14 works. That the -- the stage of the project, when 17:11:59
15 very, very tiny, would suggest that the stage of  17:10:17 15 we are using a constant rate of return throughout 17:12:06
16 the project does not impact the selection of the  17:10:22 16 would not particularly impact the selection of the 17:12:11
17 cost of capital, because it's held uniform from  17:10:30 17 cost of capital. That has to flow one fromthe  17:12:17
18 the beginning to the end of the project. 17:10:34 18 other. 17:12:20
19 So, therefore, the fact that  17:10:38 19 Q. Butthen Idon't 17:12:20
20 it is in one stage or the other wouldn't 17:10:41 20 understand paragraph -- subparagraph (f) here, ~ 17:12:21
21 necessarily affect the weighted-average cost of ~ 17:10:44 21 Mr. Low, which is where you get into risk, and you 17:12:25
22 capital. What does affect it, in the last part of 17:10:48 22 talk about exactly the sort of things thatyou ~ 17:12:28
23 that, is the revenue being fully contracted and ~ 17:10:51 23 have talked about as to why you believe thisisa 17:12:32
24 that's what it... 17:10:54 24 late-stage development project. You talk about  17:12:34
25 Q. Soyou're saying now that 17:11:00 25 PPA risk, wind risk, turbine risk. Thiswasthe 17:12:37
Page 274 Page 275
1 basis for your opinion that it was a late-stage ~ 17:12:40 1 So this is -- this paragraph ~ 17:13:56
2 development project. And at the end of that 17:12:43 2 is more talking about risks where Mr. Goncalves, | 17:13:59
3 paragraph, you say: 17:12:45 3 believe, has attributed significant risk to all of 17:14:07
4 "Therefore, by extension, 17:12:47 4 these items, being development, construction, 17:14:10
5 a lower CSRP 17:12:48 5 operating, whereas our suggestion -- particularly  17:14:14
6 company-specific risk 17:12:51 6 relative to this GE Energy document that's being  17:14:19
7 premium is warranted, 17:12:51 7 referred to, is that that's not the case. 17:14:23
8 relative to that 17:12:52 8 So | don't think that this 17:14:25
9 suggested by BRG." 17:12:53 9 particular paragraph, (f), actually relates to the 17:14:30
10 So I'm not sure I understand ~ 17:12:55 10 stage of the project, but relates to the 17:14:37
11 your position now that the stage of the 17:12:57 11 company-specific risk premium in total. 17:14:43
12 development of the project is, in fact, not 17:13:00 12 Q. Mynextquestionison  17:14:47
13 related to the WACC, because it seems to be 17:13:02 13 the comparables that we were just discussing. And 17:14:52
14 clearly in this entire section you're relating it 17:13:08 14 I want to ask you -- so I'm on page 27, although | 17:14:56
15 to the CSRP. 17:13:11 15 think you said 43, whichever one you have in front 17:15:01
16 A. Letme--as linterpret 17:13:13 16 of you. I'm on 27 of the first report. 17:15:04
17 paragraph F here, these are risks at various 17:13:19 17 A. Yes, sir. 17:15:19
18 periods of time during this project. Andsoit's 17:13:25 18 Q. lam looking at Race 17:15:20
19 talking about the PPA. The PPA, the FIT contract 17:13:30 19 Bank, the first one. 17:15:23
20 is constant throughout. 17:13:34 20 A. Yes. 17:15:25
21 The wind risk, in this 17:13:36 21 Q. At the time of the 17:15:26
22 paragraph, is viewed to be constant throughout.  17:13:39 22 transaction, that project was permitted; correct? 17:15:27
23 The turbines, other than 17:13:45 23 Fully permitted? 17:15:30
24 during the construction period, don't affect the  17:13:50 24 A. Yeah. Ithinktheterm  17:15:32
25 CSRP. 17:13:53 25 is "consent,"” but, yes, I believe that to be the  17:15:35
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1 case. 17:15:38 1 MR. TERRY: Yes. Justin 17:16:35
2 Q. Right. And at --the 17:15:38 2 response to the last question. 17:16:37
3 same is, in fact, true for all three of these --  17:15:40 3 FURTHER EXAMINATION BY MR. TERRY: 17:16:37
4 all of these projects here. They were all fully  17:15:42 4 Q. Mr. Low, ifwecanturn  17:16:48
5 permitted or consented at the time of the 17:15:45 5 up your slides -- your slides, No. 22, or page 22. 17:16:49
6 transaction; correct? 17:15:47 6 A. Yes, sir. 17:17:02
7 A. |believe thattobe the 17:15:49 7 Q. Justinresponse towhat 17:17:03
8 case, which is the way that the U.K. system 17:15:50 8 Mr. Spelliscy asked you about these four 17:17:08
9 operated. 17:15:57 9 comparables, could you -- with reference tothe  17:17:11
10 Q. And, certainly, you would  17:15:58 10 slide, could you please explain why you chose 17:17:13
11 agree that, on February 11, 2011, the date of the 17:16:00 11 these as comparables? 17:17:17
12 imposition of the moratorium, Windstream was not  17:16:04 12 A. We --we chose these from  17:17:20
13 fully permitted. That is just a fact. Butyou  17:16:06 13 a whole range of transactions in trying to be more 17:17:24
14 would also agree, would you not, that on your 17:16:09 14 comparable to -- to Windstream than -- than some ~ 17:17:29
15 schedule, at your valuation date of May 22nd, 17:16:11 15 others, and some of the characteristics are listed 17:17:31
16 2012, the project would not have been fully 17:16:15 16 here, in that we went depth of the installation, 17:17:36
17 permitted, correct, in your schedule. 17:16:18 17 depth of water; distance from shore, which is hard 17:17:42
18 A. For Windstream -- 17:16:21 18 to match; and then looked at the price regimeas  17:17:46
19 Q. Yes. 17:16:22 19 being particularly critical; and the existence of 17:17:51
20 A. --youmean? Itwould-- 17:16:23 20 aTSA 17:17:56
21 would not yet have been fully permitted, no. 17:16:25 21 What Mr. Spelliscy was 17:17:57
22 Q. Okay. Thank you. 17:16:27 22 referring to, the last column being "consent," we  17:17:59
23 PRESIDENT: Thank you, 17:16:31 23 recognized here that, with the green dash being ~ 17:18:04
24 Mr. Spelliscy. Questions from counsel for 17:16:31 24 effectively a negative compared to the blue plus  17:18:10
25 Claimant? 17:16:35 25 sign, that these four transactions were further ~ 17:18:13
Page 278 Page 279
1 along in that particular process than was 17:18:17 1 that it -- the FIT program simply was a more 17:19:57
2 Windstream. So we still -- 17:18:21 2 secure process to earn revenue than were any of ~ 17:20:03
3 Q. So it was taken into 17:18:23 3 these U.K. comparables. 17:20:10
4 account? 17:18:25 4 Q. And did you make use of  17:20:15
5 A. We did take it into 17:18:25 5 your foreign offices at all in evaluating these - 17:20:17
6 account, yes. 17:18:26 6 these comparables? 17:20:21
7 Q. Andcouldyoutellmea 17:18:26 7 A. Yes,wedid. I mean,it 17:20:22
8 bit about -- when you -- you have the plus sign ~ 17:18:28 8 -- we did in our first report and then, as 17:20:24
9 for Windstream on price regime as compared to some 17:18:32 9 Mr. Goncalves reply report came and was 17:20:30
10 of these others. Can you provide a little more ~ 17:18:35 10 questioning this, this was a significant area of  17:20:34
11 context about -- about - about why you reached ~ 17:18:37 11 interesttous. And we purposefully had very — 17:20:37
12 that conclusion? 17:18:44 12 lengthy discussions with Troels Lorentzen, who ~ 17:20:44
13 A. The principal reasonis ~ 17:18:45 13 leads that marketplace for Deloitte, about the ~ 17:20:50
14 the nature of the -- the FIT program. The UK.  17:18:48 14 stage of the project, because that's -- that's ~ 17:20:56
15 companies or projects are subject to, at that ~ 17:18:56 15 where this comparable gets you to. 17:20:58
16 point, what was known as a ROC, where they 17:19:03 16 And he and we were, in the  17:21:00
17 actually sold their -- their power at market, but  17:19:08 17 end, very satisfied that the proper comparables  17:21:05
18 when a power company -- if I understand this 171918 18 were Walney and Lincs and that the price regime ~ 17:21:09
19 properly, when a power company would purchase that 17:19:20 ;g afforded by the FIT contract was better and, ~ 17:21:17
20 power, they would receive a certificate. 17:19:24 accordingly, Qﬁset whatever negatives there might 17:21:22
21 And then the certificates 17:19:27 21 be on -- we didn't have all of our consentsin ~ 17:21:25
22 could be sold in the marketplace. Soit'snotas 17:19:30 22 place, but the process was such that they were 17:21:29
23 secure and has more market risk to it than the FIT 17:19:38 23 expected at May 2012 to come. That the price 17:21:32
o4 - - . . 24 regime offset that and allowed a 0.75-type 17:21:37
process in Ontario. And that's one of the 17:19:47 A
25 17-19:54 25 multiple instead of 0.7. 17:21:42
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72

A.S.A.P. Reporting Services Inc.

(613)564-2727

(416)861-8720



PCA Case No. 2013-22
WINDSTREAM ENERGY LLC v. GOVERNMENT OF CANADA

CONFIDENTIAL
February 23, 2016

Page 280 Page 281
1 MR. TERRY: Those are my 17:21:47 1 DR. CREMADES: Ontherecord 17:23:08
2 questions. Thank you. 17:21:48 2 and for the public. 17:23:08
3 PRESIDENT: Thank you very 17:21:49 3 PRESIDENT: So we will 17:23:09
4 much. And that concludes your examination, 17:21:50 4 continue. We have anyway plenty of time tomorrow, 17:23:10
5 Mr. Low. Thank you. 17:21:53 5 unless the examination of Mr. Goncalves takes as  17:23:13
6 THE WITNESS: Thank you. 17:21:55 6 long as the examination of Mr. Low. Younever  17:23:16
7 --- Mr. Low withdraws. 17:21:56 7 know. 17:23:19
8 (Tribunal members confer.) 17:22:10 8 But let's resume tomorrow 17:23:20
9 PRESIDENT: Okay. Givenit's 17:22:26 9 morning at 9 o'clock. Thank you. 17:23:22
10 already approaching 5:30, the Tribunal suggests we 17:22:29 10 --- Whereupon the proceedings adjourned 17:23:25
11 actually call it a day, and instead of puttingto  17:22:32 11 at5:23pm. 17:23:25
12 the next expert in an awkward position in solitary 17:22:38 12
13 confinement until tomorrow morning -- 17:22:42 13
14 MR. TERRY: Especially,as |  17:22:46 14
15 know he's -- he's a sociable guy. 17:22:47 15
16 [Laughter.] 17:22:51 16
17 PRESIDENT: Okay. Well, you 17:22:51 17
18 shouldn't have said that. 17:22:55 18
19 [Laughter.] 17:22:56 19
20 DR. CREMADES: On therecord. 17:22:58 20
21 [Laughter.] 17:22:59 21
22 PRESIDENT: Maybe we will 17:23:00 22
23 change our mind. In Harry Potter, therewasa  17:23:02 23
24 fellow who always said, "You shouldn't have said  17:23:06 24
25 that." 17:23:08 25
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