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1 Toronto, Ontario 1 boring. 09:02:54
2 --- Upon resuming on Friday, February 19, 2016 2 [Laughter.] 09:02:55
3 at9:02am. 09:02:04 3 PRESIDENT: Well, by 09:02:56
4 PRESIDENT: Okay. Good 09:02:04 4 definition, perhaps. 09:02:57
5 morning, ladies and gentlemen. Welcome back. We 09:02:05 5 PROCEDURAL MATTERS: 09:03:33
6 are at Day 5 in the hearing of NAFTA case 09:02:08 6 PRESIDENT: Yes, 09:03:33
7 Windstream Energy LLC v. Government of Canada. ~ 09:02:16 7 Mr. Spelliscy. 09:03:35
8 There was some indication last 09:02:20 8 MR. SPELLISCY: Thank you. 09:03:35
9 night that we might have a procedural issue that  09:02:24 9 This actually relates to an issue that I raised ~ 09:03:38
10 the Respondent would like to raise. 09:02:27 10 after the examination of Ms. Powell yesterday, and 09:03:41
11 MR. SPELLISCY: Yes, westill 09:02:31 1 | said that if certain lines continued, | would  09:03:44
12 do. Idid consult with my colleague Mr. Terry,  09:02:32 12 make an objection, and those lines continued, and  09:03:48
13 and -- and we had some discussions. | dont think 09:02:35 13 so now I will put my objection formally on the ~ 09:03:50
14 that I could say we've been able to resolve it, so 09:02:38 14 record. And it relates to the fairly frequent ~ 09:03:53
15 I would like to put our point onthe record as ~ 09:02:40 15 lament of the Claimant at this point that it 09:03:57
16 well. 09:02:43 16 doesn't have the documents, particularly from 09:03:59
17 MS. NETTLETON: Should we be  09:02:46 17 Mr. Guillet, to support his opinions. 09:04:03
18 on the video? 09:02:47 18 And at the end of a rushed 09:04:05
19 PRESIDENT: This is not 09:02:48 19 session yesterday with Mr. Guillet, we went 09:04:09
20 confidential, | assume? 09:02:49 20 through paragraph after paragraph with counsel ~ 09:04:12
21 MR. SPELLISCY: No. It 09:02:51 21 putting to Mr. Guillet that he had not produced ~ 09:04:14
22 happened on public session. 09:02:53 22 the documents, which Mr. Guillet explained were  09:04:18
23 PRESIDENT: Okay. Wegoon  09:02:53 23 either confidential, already in the possession of 09:04:21
24 feed. 09:02:53 24 the Claimant's own experts, Sgurr in particular, 09:04:23
25 MR. SPELLISCY: It mightbe  09:02:53 25 or public documents. 09:04:26
Page 7 Page 8
1 With respect to the 09:04:28 1 | don't intend, and | 09:05:35
2 confidential documents, though -- and this is 09:04:28 2 certainly would hope that this doesn't becomea  09:05:37
3 where -- where my concern arises -- and to me, it  09:04:31 3 refrain, but if it must, it must. But Iwould  09:05:39
4 is a point of what is good for the goose isgood  09:04:33 4 point out that both sides have now -- and it's not 09:05:42
5 for the gander because we had yesterday Ms. Powell 09:04:37 5 just with Ms. Powell. There's issues with the ~ 09:05:45
6 introduce evidence on her experience on financing, 09:04:40 6 documents presented by Sgurr, in our opinion. 09:05:48
7 which had not been in her expert reports, and as | 09:04:43 7 There are issued with the documents presented by  09:05:51
8 noted, we didn't object. |think it came outin  09:04:46 8 4C in our opinion. 09:05:53
9 response to a question. | had no objection to it. 09:04:48 9 In terms of this, if - if the  09:05:54
10 The issue is, of course, is that she has not put  09:04:52 10 Tribunal wants, we can certainly do the same thing 09:05:56
11 into the record any evidence, any of the documents 09:04:54 11 with our witnesses. | don't find it particularly 09:05:58
12 on such opinions. 09:04:57 12 useful. 1think the Tribunal should take note  09:06:01
13 If the Tribunal considers that 09:04:59 13 that the experts have offered opinions based 09:06:03
14 having us walk through her testimony with her, ~ 09:05:04 14 generally on their experience and that -- and note 09:06:05
15 pointing out, again, what her oral testimony point 09:05:07 15 that everything else will go to weight and that we 09:06:07
16 out and you don't have documents to support that, 09:05:12 16 move on from this -- this refrain that they don't 09:06:09
17 and you don't have documents in the record to 09:05:14 17 have the evidence to support what they did. 09:06:13
18 support, then 1 would ask that Ms. Powell come ~ 09:05:17 18 | don't think it's true, but ~ 09:06:15
19 back and we'll do that. I wouldn't find thata  09:05:20 19 you've also had Mr. Guillet here, who was able to  09:06:16
20 particularly useful exercise, but we can do that  09:05:22 20 answer questions on cross. They have had his 09:06:18
21 if the Tribunal think that it's useful. 09:05:24 21 report for months. We, of course, didn't get that 09:06:21
22 What | would just note is that 09:05:26 22 opportunity with Ms. Powell, who presented this at 09:06:23
23 the Tribunal has already noted that these issues  09:05:28 23 the last minute. We had no notice. But, atthe 09:06:25
24 go to the weight of the opinions offered. That's 09:05:30 24 same time, | would just ask that, if the Tribunal 09:06:28
25 already in the Tribunal's ruling. 09:05:33 25 is hearing this, that we have the same issues and 09:06:31
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1 problems with the Claimant's production and that  09:06:34 1 questions with respect to that information. 09:07:36

2 they understand that it should go to weighton ~ 09:06:36 2 As | say, last night was the  09:07:37

3 both sides. 09:06:38 3 first time that that request was made. | 09:07:39

4 Thank you. 09:06:39 4 appreciate that this -- some of this additional ~ 09:07:41

5 PRESIDENT: Mr. Terry. 09:06:40 5 information came out in examination response to  09:07:44

6 MR. TERRY: Yes. Anumberof 09:06:42 6 Tribunal's questions and me asking further 09:07:46

7 points. With respect to Ms. Powell, my friend ~ 09:06:44 7 questions there. As my friend noted, he didn't  09:07:49

8 indicated his issue yesterday evening to me, and I 09:06:48 8 object to that. So we are certainly happy to 09:07:51

9 checked with Ms. Powell, and she indicated that  09:06:52 9 comply with the -- with the procedural order, 09:07:55
10 she is certainly prepared to -- if my friend has  09:06:55 10 which is the idea with respect to, where people  09:07:58
11 requests for any documents or other information ~ 09:06:58 11 request information with respect to underlying ~ 09:08:01
12 with respect to what she said, she is prepared to  09:07:01 12 documents, it should be provided, and we certainly 09:08:03
13 provide that. In fact, if you -- she indicated to 09:07:03 13 have -- any request that my friends have made for 09:08:06
14 me, if you look to her witness statement and you  09:07:06 14 additional underlying documents from expert 09:08:10
15 look to her CV, you will see there averylong ~ 09:07:08 15 reports, we have provided them. 09:08:12
16 list of the various lenders and other institutions 09:07:12 16 I may note with respect to 09:08:13
17 she's acted for with respect to these projects.  09:07:16 17 Sgurr or 4C, this is the first time that I'm 09:08:15
18 It's all publicly available information. Itis  09:07:18 18 hearing about any issues there, and there have ~ 09:08:18
19 all there in relation to public reports with 09:07:21 19 been no requests for any further underlying 09:08:20
20 respect to the projects as to who the equityand  09:07:23 20 documents. 09:08:23
21 debt finances -- financiers are. 09:07:25 21 On the other hand, with 09:08:23
22 So we are happy to provide 09:07:27 22 respect to the report of Green Giraffe, 09:08:25
23 that information. Even though it's public, were 09:07:29 23 Mr. Guillet's report, as the Tribunal will recall, 09:08:27
24 happy to point out where it is, and we're also ~ 09:07:31 24 we made very specific requests with respectto ~ 09:08:29
25 happy to have Ms. Powell return and asked 09:07:34 25 various sections where we cited we needed further 09:08:33

Page 11 Page 12

1 documentation so that our experts could examine  09:08:36 1 --all I need to say on this. As | say, were  09:09:45

2 this and respond. And the same with BRG with 09:08:38 2 happy to provide this information. Ms. Powell is 09:09:47

3 respect to one particular issue there. Andyou  09:08:41 3 available any of the days next week if it makes ~ 09:09:51

4 made your ruling on that. | certainly -- my only 09:08:44 4 sense for her to attend. And, again, | would 09:09:54

5 point, as | thought I really had to on the record 09:08:47 5 point out to the Tribunal that this information as 09:09:56

6 put this to the witness and give him an 09:08:50 6 to the various lenders is public information, and  09:10:00

7 opportunity to say, "Yes, | would provide further 09:08:52 7 much of it is set out already inthe - inthe ~ 09:10:03

8 information at the time." So that's why | felt it 09:08:56 8 expert report of Sarah Powell, in her curriculum  09:10:06

9 was necessary to go through that yesterday. 09:08:59 9 vitae. 09:10:09
10 With respect to -- the other  09:09:00 10 PRESIDENT: Yes, 09:10:11
11 point I would make is -- is in my respectful 09:09:03 11 Mr. Spelliscy. 09:10:13
12 submission, there is a difference between the type 09:09:06 12 MR. SPELLISCY: Justavery  09:10:13
13 of information that Ms. Powell was giving about ~ 09:09:08 13 brief point on the nature of the information. | 09:10:16
14 the nature of the lenders who provided debtand  09:09:10 14 think what - what really sparked my concernwas, 09:10:18
15 equity financing in relation to her practiceas  09:09:15 15 in Mr. Terry's questioning of Mr. Guillet 09:10:21
16 opposed to the very granular information in the ~ 09:09:17 16 yesterday, he said to Mr. Guillet that, "Wouldnt 09:10:24
17 Green Giraffe report. 'You will recall the various 09:09:21 17 you agree with me that Sarah Powell has the best  09:10:28
12 tables.t :t r:ad Vent’. spemflﬁllnhf(.)rrr:at(;og W':h | 090%9029325 18 position to provide an opinion on FIT financing ~ 09:10:31
e e e oo | 3 et o 00105
21 things orélcurgred at a sort of granular level. But 09'0§'Sd 20 Guillet had a_response 0 t_hat, which was we can 09:10:37
22 reallg)]/ for -- for someone to gssess that and 09'69'é4 2 alllooke hack In the transcript and see. 09:10:38

R 22 But | think, on that, it's not 09:10:41
23 someone to respond to that, you need to have the  09:09:36 23 iust a question of whether she has done. He has  09:10:43
24 underlying data. 09:09:38 " J q ’ .
25 Thats really, | think, all | 09:09:41 _now put Ms. Powell forward as knowledgeable and, 09:10:46
! ' 25 in fact, more knowledgeable than Mr. Guillet about 09:10:49
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1 financing, which was not something before. So  09:10:51 1 at least a daily schedule. 09:11:48
2 it's not a matter of knowing she has worked in the 09:10:54 2 So I think there are a lot of  09:11:49
3 financing thing. If he is going to be offering  09:10:57 3 questions up in the air as to whether or not 09:11:51
4 her that way, then as we noted in our response to  09:10:59 4 that's feasible, especially since, I think, for ~ 09:11:53
5 the motion, which surprises me, because we did ~ 09:11:02 5 the information we'd ask for, she would haveto  09:11:55
6 mention Sgurr in our response to the motion and  09:11:04 6 get the consent of clients. 09:11:57
7 the documents that were lacking there, then we're  09:11:07 7 PRESIDENT: Now, just two 09:11:59
8 going to be asking for things like, you know, we  09:11:08 8 reminders: There are already rulings in place,  09:12:01
9 want to see exactly what they asked, for the deal 09:11:10 9 first, as to admission of new evidence. Thiswas 09:12:04
10 sheets, the terms, all the underlying information, 09:11:13 10 debated during the prehearing conference call, and 09:12:07
1 which 1'would, really, in my view, not feel all  09:11:15 1 there was a deadline set for production of new  09:12:10
12 that comfortable asking for because, for me, it's 09:11:18 12 evidence. If either party wishes to produce new  09:12:13
13 third-party business confidential information, ~ 09:11:20 13 documentary evidence, then the condition isyou  09:12:15
14 which she will require the consent of her clients 09:11:22 14 would have to ask for the first consultant confer. 09:12:19
15 to waive. 09:11:24 15 If there's no agreement, seek leave from the 09:12:22
16 If I was one of her clients, | 09:11:25 16 Tribunal. There would have to be rather 09:12:26
17 wouldn't give that consent, but if that's where  09:11:27 17 compelling reasons for new evidence because there 09:12:29
18 we're going on this, then we can go there. 09:11:29 18 was already an agreement and on a deadline for any 09:12:32
19 As for, you know, whether we ~ 09:11:32 19 new evidence. That's one thing. 09:12:35
20 can do her next week, I think that's an open 09:11:33 20 The second is there's already  09:12:36
21 question. It would depend upon whether we get the 09:11:36 21 aruling in place as to how the Tribunal deal 09:12:38
22 information in time. We're already running past 09:11:38 22 with -- will deal with and assess the evidence ~ 09:12:41
23 schedule. Even though we're running long days,  09:11:40 23 underlying some of the expert reports, which was  09:12:46
24 we're running past hours even though -- because of 09:11:43 24 -- which was not made available or produced 09:12:50
25 the Tribunal's willingness to sit late, we're on  09:11:45 25 because it was third party-confidential. There's 09:12:52
Page 15 Page 16
1 a system in place for that. 09:12:56 1 procedural rules in place in the UNCITRAL rules  09:14:10
2 In our view, subject towhat  09:12:57 2 and in PO 1 as to how to deal with those -- those  09:14:13
3 my colleagues have to say, the Tribunal doesnt ~ 09:13:00 3 issues. 09:14:17
4 believe that, during the examination of witness, 09:13:03 4 So it seems to us that we have 09:14:17
5 it is necessary to go and point out item by item  09:13:05 5 already a mechanism in place to deal with all of  09:14:20
6 the parts of the expert report for which the 09:13:09 6 these issues. Perhaps the practical guidance is  09:14:23
7 underlying evidence has not been produced. That 09:13:15 7 there is no need to do this with each expert, to  09:14:26
8 could be done in submissions, in the post-hearing 09:13:18 8 point out during the examination as to -- to which  09:14:29
9 submissions. That could be -- it could be 09:13:21 9 part of the expert report there is no underlying  09:14:33
10 identified at that stage. 09:13:23 10 evidence. 09:14:36
1 If there is a particular 09:13:24 1 But this is all noted, and our 09:14:37
12 reason for counsel to highlight some of the 09:13:26 12 preference would be that this issue is addressed  09:14:42
13 underlying or the nature of the underlying 09:13:31 13 in submissions because it goes to the weight of ~ 09:14:44
14 information that has been provided, you're 09:13:33 14 the evidence offered by the witnesses and experts. 09:14:46
15 certainly free -- feel free to do so, but we don't 09:13:35 15 MR. TERRY: Thank you for that 09:14:52
16 think it's necessary. What would be better is ~ 09:13:39 16 guidance. And just, again, for the record, we ~ 09:14:53
17 to -- is for counsel to identify the relevant 09:13:41 17 certainly remain able to assist our friendsin ~ 09:14:56
18 parts of the expert report which are in - in that 09:13:45 18 providing additional information if they do want  09:14:59
19 party's submission, not supported by the 09:13:49 19 to pursue that. 09:15:02
20 underlying documentation. But I don't think we ~ 09:13:52 20 MR. SPELLISCY: Thank you. 09:15:03
21 need to do a paragraph-by-paragraph accounting ~ 09:13:53 21 PRESIDENT: Okay. Thankyou 09:15:04
22 during the examination of a -- of a witness. 09:13:56 22 very much. There was some indication that we --  09:15:05
23 As to statements made by 09:13:59 23 that the Claimant may wish to call back 09:15:08
24 experts or witnesses which are not supported by ~ 09:14:03 24 Mr. Cecchini, but I also understand there has been 09:15:11
25 underlying documentation, there is -- thereare  09:14:07 25 discussion, further discussion, this morning. Do  09:15:14
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1 we have a conclusion? 09:15:17 1 heard that response. And what -- and I'm happy to 09:16:30
2 MR. TERRY: I think we need to  09:15:18 2 either do that, or we had suggested some 09:16:35
3 probably consult a little bit more just to make ~ 09:15:20 3 stipulation that could answer these -- these 09:16:38
4 sure, but | think we're heading toward a 09:15:22 4 questions. 09:16:39
5 conclusion, unless -- we actually haventhada  09:15:24 5 What | think would make most ~ 09:16:41
6 chance. | gave a proposal to my friend, but we  09:15:28 6 sense, from our perspective, is we're happy togo  09:16:43
7 haven't had a chance to discuss it since then. 09:15:31 7 ahead with the examination of Mr. Cecchini, but my 09:16:46
8 MR. NEUFELD: So we receiveda 09:15:33 8 colleague, Myriam Seers would be the one to do it. 09:16:49
9 proposal this morning for Mr. Cecchini to answer  09:15:34 9 She is not here right now. She is just working  09:16:52
10 certain questions. He is here this morning. He  09:15:39 10 with another witness in terms of preparing a 09:16:55
11 -- he was asked to -- to attend this morning and  09:15:45 1 cross-examination. 09:16:56
12 has made himself available. 09:15:49 12 So what I would suggest is 09:16:57
13 He is -- his availability, 09:15:51 13 that we go ahead with Mr. -- 09:16:59
14 going forward, is -- is in doubt. His motheris  09:15:53 14 PRESIDENT: Mr. Roberts. 09:17:03
15 very ill, so he is heading up to Kingston, which  09:15:57 15 MR. TERRY: Mr. Roberts is 09:17:04
16 is a few hours away, over the weekend to help set  09:15:59 16 here, and then we can deal with -- if, in the 09:17:05
17 up the home for her to return from the hospital. ~ 09:16:02 17 meantime, | might speak further with my friend,  09:17:08
18 And he is here. Asofthis  09:16:05 18 and if there are ways in which this information ~ 09:17:10
19 morning, we were given these -- these questions at 09:16:09 19 can be stipulated without the need to call the ~ 09:17:13
20 8:30 when we came in. He has consulted them now, 09:16:12 20 witness, we're certainly open to that as well. ~ 09:17:15
21 and he is prepared to answer these questionsas ~ 09:16:15 21 PRESIDENT: Okay. So--but 09:17:18
22 best he can. And | think that's probably the 09:16:17 22 hopefully this issue is sorted out in the course  09:17:20
23 preferred approach for him to -- for us to move  09:16:19 23 of the morning so that he doesn't need to wait the 09:17:22
24 forward with his evidence. 09:16:22 24 whole day. 09:17:24
25 MR. TERRY: Yes. | hadn't 09:16:26 25 MR. TERRY: Yes. We'revery 09:17:24
Page 19 Page 20
1 sensitive to his issues. 09:17:26 1 think, one question. 09:19:07
2 PRESIDENT: Verygood. Sowe 09:17:28 2 PRESIDENT: Okay. Do youwant 09:19:08
3 start with the -- start with the WSP and 09:17:29 3 to do it now to begin with or at the end? 09:19:09
4 Mr. Roberts. 09:17:31 4 MR. TERRY: Probably atthe  09:19:11
5 Good morning, Mr. Roberts. 09:18:12 5 end. 09:19:12
6 THE WITNESS: Good morning.  09:18:13 6 PRESIDENT: Okay. Mr. Roberts 09:19:13
7 PRESIDENT: And welcome. To  09:18:14 7 please go ahead with your presentation. 09:19:14
8 begin with, if you could please state your full  09:18:20 8 THE WITNESS: Thank you. Good 09:19:16
9 name for the record and then read the declaration 09:18:23 9 morning. So this morning I'm going to give youa 09:19:17
10 of expert witness that you should have in front of 09:18:25 10 short presentation over the next 15 or 20 minutes  09:19:19
11 you. 09:18:28 1 or so on a permitting review for the Wolfe Island  09:19:21
12 THE WITNESS: Thank you. So  09:18:28 12 Shoals program. It may be there may be material ~ 09:19:25
13 my name is Andrew Roberts, and I'll read this. | 09:18:29 13 that's not shown on there. 09:19:40
14 solemnly declare upon my honour and conscience that 09:18:32 14 MR. TERRY: Canwe just takea 09:19:41
15 my evidence and my opinions will be in accordance 09:18:35 15 break to see if we can fix this technical issue?  09:19:43
16 with my sincere belief. 09:18:37 16 MS. NETTLETON: Yes. 09:19:46
17 AFFIRMED: ANDREW ROBERTS 09:18:41 v PRESIDENT: Yes. The pictures 09:19:48
18 PRESIDENT: Thank you very 09:18:41 18 are nice, but it would be good to have the text as 09:19:49
19 much. And the parties have agreed that experts ~ 09:18:42 19 well 09:19:51
20 would be able to make a brief presentation in lieu 09:18:47 20 [Laughter.] 09:19:52
21 of direct examination, but there could be a 09:18:53 21 PRESENTATION BY ANDREW ROBERTS, WSP 09:20:35
22 combination of both as well. So is there going to  09:18:55 22 PRESIDENT: Yes. 09:20:35
23 be any additional direct examination in addition  09:19:01 23 THE WITNESS: Okay. Soit  09:20:37
24 to the presentation by Mr. Roberts? 09:19:04 24 looks like we fixed the problem here. So justa 09:20:37
25 MR. TERRY: We just have, | 09:19:06 25 brief agenda for the presentation: I'mgoingto  09:20:40
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1 tell you a little bit about WSP and the kind of ~ 09:20:43 1 for -- excuse me -- provides environmental 09:21:58
2 work that we do. I'm going to highlight some of  09:20:46 2 services and permitting services. 09:22:01
3 WSP's experience in renewable energy, particularly 09:20:49 3 Thisisa--alist of some  09:22:04
4 here in Ontario. Then I'm going to give you some 09:20:53 4 highlighted projects that we've been involved in.  09:22:06
5 highlights from the schedule that we prepared as  09:20:56 5 So, globally, WSP has some experience with the ~ 09:22:08
6 part of our work here for the project. We havea 09:20:58 6 permitting process for offshore wind in the U.K., 09:22:12
7 response to -- to some of the URS comments that  09:21:01 7 as well as some of the facility engineering for  09:22:15
8 were received. And then I'm going to giveyoua 09:21:04 8 offshore projects as well in the U.K. herein ~ 09:22:18
9 detailed explanation of the Renewable Energy 09:21:06 9 Ontario, we've worked for a number of different  09:22:20
10 Approval regulation and its requirements and the  09:21:10 10 wind developers. | have highlighted a few here.  09:22:24
11 components that make up that submission. 09:21:12 11 So Il tell you a little bit  09:22:29
12 So WSP is a global company ~ 09:21:15 12 about myself and my role at WSP. So I'm the team 09:22:33
13 with -- with lots of employees across the world.  09:21:20 13 leader for approvals and permitting in WSP's 09:22:36
14 Here in Canada we have close to 9,000 employees.  09:21:23 14 environment division. And my role thereisto ~ 09:22:40
15 We work in many different areas in energy, and ~ 09:21:27 15 design and manage environmental assessment 09:22:43
16 renewable energy is one of our specialty areas of 09:21:30 16 projects in several different areas, renewable ~ 09:22:45
17 service. 09:21:32 17 energy being one, transmission and distribution, 09:22:48
18 We work in three sort of major 09:21:33 18 as well as municipal infrastructure projects. So 09:22:52
19 different areas in -- in wind energy and renewable 09:21:37 19 on a day-to-day basis, | coordinate 09:22:55
20 energy. So the first part is the development 09:21:40 20 multidisciplinary project teams that include 09:22:57
21 process and things like wind resource assessment  09:21:42 21 natural scientists, archaeologists, acoustic 09:23:00
22 as well as a facility engineering for all the 09:21:46 22 engineers, geoscientists, as well as consultation  09:23:03
23 components. We also provide construction services 09:21:49 23 experts. 09:23:06
24 and contract management during construction 09:21:52 24 In terms of my experience in ~ 09:23:06
25 process, and as well we have -- we have a practice 09:21:54 25 renewable energy permitting, I've worked on 09:23:10
Page 23 Page 24
1 perhaps 30-plus projects relating to environmental 09:23:13 1 projects in the -- subject to the REA in Ontario, 09:24:30
2 assessments and performance permitting for wind ~ 09:23:16 2 I'm going to list a few here: Two projects in ~ 09:24:34
3 and solar projects as well as providing advisory ~ 09:23:19 3 Grey Highlands, Ontario; Settlers Landing, Snowy  09:24:38
4 services and risk reviews for renewable projects  09:23:22 4 Ridge, and then a list here for some other 09:24:43
5 here in Ontario as well as the United States. 09:23:26 5 projects. In these roles, I've done either 09:24:45
6 General EA practice: | have  09:23:28 6 technical contributions or project management, so  09:24:47
7 worked on 10-plus projects in transmission and ~ 09:23:31 7 a wide range of services. 09:24:50
8 distribution, including transformer stations and  09:23:34 8 Other projects in Ontario that  09:24:51
9 transmission lines as well as municipal 09:23:37 9 aren't subject to the -- to the REA process 09:24:55
10 infrastructure projects, roads and bridges, and I  09:23:39 10 includes the Nigig project, the Henvey Inlet Wind  09:24:57
n have some background as well in mining baseline ~ 09:23:43 11 Centre. It's a First Nations project in northern  09:25:03
12 studies in Manitoba and New Brunswick. 09:23:45 12 Ontario. | was the project manager for that. 09:25:05
13 I 'also have a role in terms of  09:23:48 13 It's an interesting project. It's not subjectto  09:25:08
14 environmental compliance, and we'e currently  09:23:50 14 the REA because of the First Nations ownership of 09:25:10
15 doing some work on five wind projects thatare ~ 09:23:53 15 the project. It's more in line with what we call 09:25:13
16 under construction, and WSP is managing the 09:23:55 16 a CEAA, or a Canadian Environmental Assessment Act 09:25:15
17 post-R.EA permlts as well as managing the_-- the  09:24:00 17 Screening. 09:25:18
e g ki B M I N ot o e
20 i 2013 andll hjave been ractisin " 00-24:12 e 19 as well with what we call Class 3 solar projects, 09:25:23
21 environrlnental-related pro?ects for%bout 20 years . 0.9'24'17 " S0 ground-mount solar projects to 10 megawats. = 09:25:26
. : o 21 So I'd like to just show youa 09:25:31
2 And my educational background - 09:24.20 22 summary of the schedule that we had produced as  09:25:34
23 is in urban planning and as well as applied 09:24:22 23 f?]/ K. So based Prt 09:25:37
24 science and management. 09:24:25 24 part of the work. 50 a5dl On oflr experience, A
25 So specific experience with 09:24:26 some reasonable assumptions, and a review of the  09:25:42
25 data that was presented to us as part of the 09:25:45
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1 project, and material that we got from other 09:25:48 1 Interms of the - interms of  09:27:02
2 subject matter experts, we saw no real material  09:25:50 2 the review by the MOE, we accounted for a 40-days 09:27:05
3 impediments to obtain a REA in the timeline set  09:25:54 3 completeness check, which is -- which has a 09:27:09
4 out. 09:25:57 4 service standard that is published, as wellasa  09:27:11
5 We relied on inputs from a 09:25:58 5 six-month Ministry review once the application had 09:27:15
6 number of subject matter experts, including birds 09:26:00 6 been made. And, again, this is based on a service 09:27:18
7 and migratory birds, bats and migratory bats, fish 09:26:03 7 standard from the MOE. 09:27:20
8 and fish habitat, archeological studies, and the  09:26:06 8 So with that, presenting here  09:27:21
9 suite of coastal engineering water bodies and 09:26:10 9 the key milestones in the project schedule just as 09:27:27
10 other technical studies. So this is -- the 09:26:13 10 a highlight. So we don't need to review all of ~ 09:27:31
1 graphic here is just a really sort of a rolled-up 09:26:15 1 them, but starting in February 2011 with the 09:27:34
12 version of the schedule that was produced as part 09:26:18 12 issuance of a draft project description reportto  09:27:38
13 of the project. 09:26:20 13 start the program, with the completion of an 09:27:40
14 It shows the major components  09:26:23 14 appeal to the REA completed by February 2014. 09:27:45
15 of the program, including the mandatory public ~ 09:26:25 15 So we reviewed some of the 09:27:50
16 information centres, the length of time for 09:26:28 16 comments in the URS second technical report, and | 09:27:57
17 publishing notices and reports, as well as review 09:26:31 17 have the following comments to make. 09:28:02
18 time for the responsible agency, which is the 09:26:35 18 So, in general, URS agreed 09:28:04
19 Ministry of the Environment. 09:26:39 19 with our scheduling assumptions in these three key 09:28:05
20 So the detailed project 09:26:41 20 areas, which are the scoping work to be done with  09:28:09
21 schedule was prepared in conjunction with Sgurr ~ 09:26:47 21 agencies at the outset of the project, as wellas  09:28:13
22 Energy, with our input, with input from Baird and 09:26:50 22 the consultation component and the timing for the  09:28:16
23 others, and it provides a reasonable and realistic 09:26:52 23 notifications and publishing of consultationor ~ 09:28:20
24 time frame for completing the permitting work and  09:26:56 24 the materials before consultation as well as the  09:28:23
25 all the studies needed to apply for the REA. 09:26:59 25 ERT appeal happening and the period of timein ~ 09:28:27
Page 27 Page 28
1 which that takes to be -- to be resolved. 09:28:30 1 that are available for -- for birds and for bats  09:29:54
2 URS disagrees with WSP inthe  09:28:34 2 and for -- for other biological studies. 09:29:57
3 following schedule assumptions. So the technical 09:28:38 3 So URS is claiming that --so  09:30:00
4 review by the MOE, so, again, we based our 09:28:43 4 Genivar, WSP's predecessor, in our proposal to ~ 09:30:07
5 scheduling assumptions on the 40-day completeness 09:28:46 5 Windstream to do the permitting work that we had  09:30:11
6 check and the six-month service guarantee or 09:28:48 6 suggested that there was a year of bat field 09:30:14
7 service standard for reviewing REA completion.  09:28:51 7 surveys that would be required in order forusto  09:30:17
8 These are the published numbers that the MOE 09:28:54 8 apply for the REA. 09:30:19
9 provides, and as a project planner, that's how we 09:28:57 9 | disagree with this. 1have 09:30:21
10 plan a project, in terms of a schedule. Sowe  09:29:01 10 reviewed that proposal, and though I wasn't part  09:30:23
11 would use those -- we would use that information  09:29:04 11 of the company and, therefore, wasn't part of 09:30:26
12 to define the schedule. 09:29:06 12 preparing that, it clearly says that we're doing  09:30:29
13 The other point of 09:29:08 13 field studies in two different survey windows 09:30:32
14 disagreement is with field studies. So URS agrees 09:29:11 14 within the same year. And so that would 09:30:34
15 with WSP regarding the amount of time it takes ~ 09:29:14 15 constitute a single year, one year's worth of 09:30:37
16 studies to go from the fieldwork to completion of 09:29:19 16 data. 09:30:40
17 -- of the reporting. But they disagree with us in  09:29:23 17 We can only observe --we can  09:30:40
18 terms of the length of time it takes to complete  09:29:27 18 only observe bats and birds at certain times of ~ 09:30:43
19 the field -- the field studies. 09:29:29 19 the year. In particular, we would not be doing  09:30:47
20 So URS claims that 12 months ~ 09:29:31 20 any surveying during wintertime as -- as bats 09:30:48
21 are required to -- to complete field studies. 09:29:34 21 hibernate during the winter, and we don't observe 09:30:51
22 However, there's -- that's not our -- that's not  09:29:37 22 them during that period of time. 09:30:53
23 our opinion on -- on providing the studies. It's 09:29:42 23 So I'm going to give you a 09:30:54
24 very rare we would do 365 days of fieldwork. We  09:29:45 24 brief overview of the full suite of studies that  09:31:00
25 typically focus on the specific survey windows ~ 09:29:49 25 we included in the project schedule and how they ~ 09:31:04
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1 roll into the REA. So we have accounted for all  09:31:05 1 expected for a wind facility of this type, 09:32:15
2 the studies, including the public and municipal ~ 09:31:08 2 starting with a project description report to kick 09:32:20
3 and aboriginal consultations, the archeological ~ 09:31:11 3 the project off and then culminating with a 09:32:23
4 studies, the heritage assessments, the Natural ~ 09:31:15 4 consultation report that happens at the end of the 09:32:27
5 Heritage Assessments, and the water body 09:31:18 5 project. 09:32:30
6 assessments. And in the next few slides, I'm 09:31:20 6 So, really, with the exception 09:32:30
7 going to provide a more detailed breakdown of each 09:31:23 7 of the consultation report and the project 09:32:32
8 stage of the preparation. 09:31:24 8 description report draft that happens at the 09:32:35
9 So really, in the REA process, 09:31:25 9 beginning of the project, the work can be done ~ 09:32:36
10 there are, 1 would say, if you wanted to simplify 09:31:28 10 concurrently in between. So the rest of the 09:32:40
1 it, two main activities. One is a consultation  09:31:30 1 assessments are done essentially at the same time  09:32:44
12 activity, and there are regulatory timings for ~ 09:31:33 12 by different disciplines and different teams. 09:32:47
13 posting of notices and also for publishing 09:31:37 13 So I'm just going to move back 09:32:49
14 material for various groups to review. 09:31:40 14 one slide. So we would have begun work on the ~ 09:32:50
15 And we included these 09:31:42 15 project in February of 2011. We would expect the 09:32:54
16 mandatory consultation points in the project 09:31:44 16 draft reports to be completed in May 2012. And  09:32:57
17 schedule, and these -- these activities kind of ~ 09:31:47 17 following the final public meeting, we would 09:33:01
18 book-end the substantive reporting work that gets 09:31:51 18 likely have finalized those reports in October ~ 09:33:05
19 done in the middle. 09:31:54 19 2012 and then made the REA application at that ~ 09:33:08
20 So the REA reporting itself,  09:31:56 20 time. 09:33:10
21 there are a number of reports that are required to 09:32:01 21 So there is another suite of ~ 09:33:10
22 make a complete filing, depending on the class of 09:32:04 22 additional technical studies for offshore wind ~ 09:33:15
23 the project. Rather than sort of listing all of  09:32:06 23 projects that were anticipated, and these are 09:33:18
24 them, they're all listed here, and it's a complete 09:32:09 24 consistent with the draft submission guidelines  09:33:20
25 listing of what's required and what would be 09:32:13 25 for offshore wind projects. 09:33:23
Page 31 Page 32
1 These studies would have been  09:33:25 1 Just to be clear, if the 09:34:31
2 started in around March 2011, after scoping, and  09:33:26 2 question had been posed, is it more likely than ~ 09:34:32
3 they likely would have been finalized by October  09:33:30 3 not that WWIS would have obtained a REA within the 09:34:35
4 2012, after the final public meeting. Andthe  09:33:33 4 timelines required by the FIT contract, would that 09:34:40
5 timing and duration of these studies in the 09:33:35 5 change your opinion? 09:34:43
6 schedule, they are including field windows for ~ 09:33:37 6 A. Given all of the 09:34:45
7 some of the studies. They're consistent with ~ 09:33:40 7 information that we've seen and the scheduling ~ 09:34:46
8 Baird's experience in coastal engineeringand ~ 09:33:43 8 exercise that we have performed, more likely than  09:34:48
9 related work. And here is a list of the -- of the 09:33:46 9 not the permit would have been achieved within ~ 09:34:52
10 specific reports that would have been prepared as  09:33:48 10 those timelines. 09:34:55
1 part of the project. 09:33:50 11 Q. Thank you. 09:34:56
12 So that's all | have for the  09:33:53 12 PRESIDENT: Thank you very 09:35:00
13 presentation this morning. 09:33:54 13 much. 09:35:01
14 PRESIDENT: Thank you very  09:34:00 14 And cross-examination will be  09:35:01
15 much. Mr. Terry. 09:34:01 15 Ms. Wates. 09:35:02
16 EXAMINATION-IN-CHIEF BY MR. TERRY: 09:34:05 16 CROSS-EXAMINATION BY MS. WATES: 09:35:13
17 MR. TERRY: Good morning. |  09:34:05 17 Q. Good morning, 09:35:13
18 have just one question. In Canada's opening 09:34:09 18 Mr. Roberts. My name is Jenna Wates, and I'm 09:35:48
19 statement, there was a suggestion that the 09:34:12 19 counsel to the Government of Canada in this 09:35:51
20 conclusion in the expert reports, including yours, 09:34:16 20 arbitration. I'm going to ask you some questions  09:35:52
21 that there are no material impediments to 09:34:20 21 about the WSP report that the Claimant has filed  09:35:55
22 developing the project really meant whether 09:34:22 22 in this arbitration and that you just summarized  09:35:59
23 developing the project was possible. And he says 09:34:25 23 in your presentation. 09:36:02
24 that's a completely -- Canada stated that that was 09:34:28 24 If you don't understand any --  09:36:03
25 a completely irrelevant question. 09:34:29 25 one of my questions, let me know, and I'll repeat  09:36:05
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1 it or rephrase it, because it's important that we 09:36:08 1 Q. Okay. Andsothiswas  09:37:10
2 understand each other. 09:36:10 2 after the Claimant -- again, just after the 09:37:11
3 And it's also important that ~ 09:36:11 3 Claimant had filed its Memorial and received 09:37:13
4 you answer my questions clearly and directly. So 09:36:12 4 Canada's Counter-Memorial in this arbitration; ~ 09:37:16
5 to the extent that the answer to the question isa 09:36:15 5 correct? 09:37:18
6 yes or a no, I'd appreciate if you could state ~ 09:36:17 6 A. ldon'tknow when they  09:37:19
7 that upfront, and then you can provide any 09:36:19 7 received - 09:37:20
8 additional context you think is necessary, keeping 09:36:22 8 Q. Okay. 09:37:20
9 in mind that we're also on a -- on schedule today. 09:36:26 9 A. --the documents, no. 09:37:20
10 I will also refer to various  09:36:29 10 Q. That's fine. Andyour  09:37:21
11 documents in the record, which are provided in the 09:36:32 11 report responds to comments that were contained in  09:37:24
12 binder in front of you. I'll refertothemby  09:36:36 12 the first report of Canada's expert, URS, 09:37:27
13 both exhibit number for the record, and you can ~ 09:36:39 13 regarding the risk associated with obtaining 09:37:29
14 just concern yourself with the tab numbers, and I  09:36:41 14 permits from the project; correct? 09:37:32
15 will direct you to - to the documents as we go.  09:36:43 15 A. Yes, that's correct. 09:37:33
16 A. Okay. 09:36:45 16 Q. Andyou also developed  09:37:34
17 Q. So, now, on behalf of WSP  09:36:46 17 the permitting and approvals section of the 09:37:37
18 Canada, you provided the Claimant with the report, 09:36:54 18 overall project schedule that's contained in 09:37:40
19 dated June 2015 which was filed with the Rejoinder 09:36:57 19 Appendix 4 of the Sgurr Energy report, the second 09:37:42
20 Memorial in this arbitration; correct? 09:37:02 20 Sgurr Energy report, as | understand it. Isthat 09:37:45
21 A. That's correct. 09:37:03 21 correct? 09:37:47
22 Q. You were retained on 09:37:04 22 A. lwantto just make sure  09:37:48
23 March 25, 2015 according to your report; correct? 09:37:05 23 that it's here in the document. Oh, yes. We --  09:37:50
24 A. Approximately that date, 09:37:08 24 we did the overall permitting schedule with the ~ 09:37:54
25 Yes. 09:37:09 25 rest of the team, as well, with the input from the 09:37:57
Page 35 Page 36
1 subject matter experts. 09:38:00 1 point out that there you said that -- you stated  09:39:04
2 Q. Right. Soyou -- I think 09:38:01 2 in the second sentence that: 09:39:07
3 you said in your report this was prepared in 09:38:03 3 "The project schedule 09:39:08
4 consultation with or collaboration with Sgurr, 09:38:05 4 demonstrates that the 09:39:09
5 with Baird, Ocean COWI, and Weeks Marine; correct? 09:38:08 5 federal CEAA --" 09:39:10
6 A. Yes. 09:38:14 6 So Canadian Environmental 09:39:10
7 Q. Butthe permittingand  09:38:14 7 Assessment Act -- 09:39:14
8 approval section of the schedule that the Claimant 09:38:15 8 "--and the provincial ~ 09:39:14
9 has put forward in this arbitration comes from --  09:38:17 9 REA would more likely ~ 09:39:15
10 from the reports that you've provided - or the  09:38:19 10 than not have been 09:39:17
11 report that you provided, rather? 09:38:21 n obtained within the 09:39:18
12 A. Aswell some of the other  09:38:22 12 three-year period to 09:39:19
13 reports that we refer to in our report, including 09:38:23 13 obtain regulatory 09:39:20
14 Reynolds and Kerlinger. 09:38:27 14 approvals.” 09:39:20
15 Q. Okay. Thank you. Now,  09:38:29 5 Do you see that? 09:39:21
16 your report concluded that there are no material ~ 09:38:35 16 A. On page 127 09:39:22
17 impediments to the Claimant obtaining all permits  09:38:37 17 Q. Yes. Inthe second 09:39:23
18 required for the project within three years; 09:38:40 18 sentence, | believe. Perhaps I have the wrong -- 09:39:25
19 correct? 09:38:42 19 A. ldon't see that on page 09:39:32
20 A. It would be slightly less 09:38:43 i(lJ 12. - reference. Sorr 09:395’;39.33
21 than three years per the schedule. 09:38:44 - it's in the Ias?.ara raoh on t.he a); M ' '09_39_35
22 Q. Okay. And on this point, 09:38:47 2 loai paragrap Page. 09)./39.37 "
23 if you could turn to page 12 of your report. 09:38:49 apologtes. ey
24 A Okav. 09:39:03 24 A. Last paragraph. 09:39:38
y. 2 Q. Yes. 09:39:39
25 Q. And I'd just like to 09:39:03
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1 A. Yes, | see that. 09:39:47 1 in front of me, so it's not in my report here. 09:40:54
2 Q. Allright. Soyousaid 09:39:48 2 Q. Ifyou turn to Appendix 4 09:40:59
3 in your report there that it was more likely than  09:39:49 3 of the Sgurr Energy Report, on page 66, | believe. 09:41:00
4 not that the permits could have been obtained 09:39:52 4 A. Sixty-six? Okay. 09:41:03
5 within a three-year period, but as we saw in your 09:39:55 5 MS. SEERS: Ms. Wates, | 09:41:05
6 presentation this morning and in the -- consistent 09:39:59 6 actually have a large copy of the schedule. 09:41:06
7 with the schedule that is set out in appendix of ~ 09:40:04 7 Perhaps it would be helpful for you and for 09:41:08
8 the Sgurr report -- 09:40:09 8 everyone if | could distribute it, if you would ~ 09:41:10
9 A. Yes. 09:40:10 9 like. It's up to you. 09:41:13
10 Q. --this three-year period 09:40:10 10 MS. WATES: Sure. Thatwould 09:41:14
11 is inclusive of six months to complete the 09:40:12 1 be great. Thank you. 09:41:15
12 Environmental Review Tribunal process for the 09:40:17 12 MS. SEERS: It's the very 09:41:17
13 Renewable Energy Approval; correct? 09:40:20 13 large envelope | took down. | apologize. 09:41:19
14 A. | believe so, yes. 09:40:22 14 MR. TERRY: It is the least we 09:41:22
15 Q. Okay. Solwouldjust  09:40:23 15 can do, given the services that Donnie provides. 09:41:23
16 like to confirm on this issue, because we --we ~ 09:40:31 16 [Laughter.] 09:41:25
17 heard testimony yesterday from the Claimant's 09:40:34 17 MS. WATES: And if I could 09:41:30
18 expert, Ms. Powell, that, in her opinion, it would 09:40:37 18 maybe ask for indulgence for a copy for myself. 1 09:41:32
19 be reasonable to assume that the REA could be 09:40:40 19 have the smaller version. 09:41:35
20 obtained within 36 months and that the six 09:40:43 20 --- [Reporter's Note: Ms. Seers passes out 09:41:38
21 months -- 09:40:46 21 documents.] 09:41:39
22 A. Okay. 09:40:46 22 MS. WATES: 09:42:01
23 Q. --ERT appeals process ~ 09:40:47 23 Q. Now, the portion of the ~ 09:42:01
24 would be on top of that. So... 09:40:49 24 schedule that I'm referring to is on page 67. I'm 09:42:02
25 A. ldon't have the schedule 09:40:53 25 looking at lines 9 -- sorry, line 9 is on page 66. 09:42:05
Page 39 Page 40
1 A. Yes. 09:42:11 1 Q. Okay. And Iguess | 09:43:15
2 Q. ltshowsthatthe REA  09:42:11 2 would just put it to you that yesterday we heard  09:43:17
3 activities began on February 11th, 2011. 09:42:13 3 from the Claimant's expert on environmental law ~ 09:43:20
4 A. Mm-hmm. 09:42:15 4 that the six months for the ERT approval process  09:43:24
5 Q. Andthenturningtothe 09:42:16 5 should be added at the end so that, in fact, it  09:43:30
6 next page, line 67 shows that the REA is issued on  09:42:18 6 would be a 42-month period to complete all of 09:43:33
7 July 24, 2013. 09:42:25 7 these activities. And if you could just tell me  09:43:35
8 A. Mm-hmm. 09:42:27 8 how does that impact, to the best of your 09:43:39
9 Q. Andline 68 showsthat  09:42:27 9 knowledge, the rest of the schedule, to the extent 09:43:42
10 the REA appeal period begins July 24, 2013 -- 09:42:29 10 that the ERT appeal process is extended -- sorry, 09:43:45
11 A. Correct. 09:42:33 11 rather, the REA process is extended by six months  09:43:52
12 Q. —andends August12,  09:42:34 12 so that the ERT appeal process doesn't start until 09:43:55
13 2013. And on line 69 we see that the appeal 09:42:36 13 six months later, for a total of 42 months? 09:43:58
14 process itself begins August 12, 2013 andends ~ 09:42:45 14 A. Well, I would suggest 09:44:02
15 February 11, 2014. Do you see that? 09:42:48 15 that, based on the granularity of our schedule and 09:44:04
16 A. |seethat. 09:42:50 16 all the work that we put into it, we're 09:44:07
17 Q. Sojust to confirm, then, 09:42:51 17 demonstrating that that's included in that time ~ 09:44:09
18 the schedule that you provided and that's being ~ 09:42:55 18 period for our schedule. 09:44:12
19 relied on by the Claimant in this arbitration 09:42:58 19 So I can't comment on someone  09:44:15
20 provides that the six months for the REA approvals 09:43:03 20 else's testimony in terms of a thought about --an  09:44:19
21 process is included in the total 36 months that  09:43:06 21 estimation of how long the schedule would take.  09:44:23
22 you're saying is what we should assume for the ~ 09:43:10 22 But based on our work and our review of the 09:44:26
23 permitting schedule. 09:43:12 23 project documentation and our understanding of ~ 09:44:29
24 A. Right. We have included 09:43:13 24 those windows, we have included all that into our 09:44:31
25 that. 09:43:15 25 schedule work. 09:44:34
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1 Q. Okay. Sothen, I guess, 09:44:35 1 significant. | wouldn't agree. 09:45:41
2 I'd like to just ask if that's a point of 09:44:36 2 Q. lsntittruethat,in  09:45:48
3 clarification that should be corrected for the ~ 09:44:39 3 fact, the timing of the construction, though, is  09:45:51
4 record, because as we just went through earlier, 09:44:40 4 -- and financial close is contingent on this 09:45:55
5 your report states that it would be reasonable to  09:44:44 5 issue? 09:45:59
6 assume that the permit could be obtained within ~ 09:44:47 6 A. That's not in my area of  09:45:59
7 three years, but, in fact, now you are telling us  09:44:52 7 expertise in terms of that, those areas. 09:46:01
8 that it's 30 months? 09:44:55 8 Q. Okay. That's fine. We  09:46:03
9 A. That's fairly closeto ~ 09:44:55 9 can put that to someone it's more suited for then. 09:46:06
10 three years. It's -- again, it's - its a 09:44:58 10 Thank you. 09:46:09
1 three-year window for perhaps all the permits that 09:45:03 1 A. Sure. 09:46:10
12 might be required, including some of the permits  09:45:06 12 Q. Now, you mentioned -- you 09:46:24
13 that you would have to get after the REA was 09:45:08 13 mentioned a proposal that was submitted by a 09:46:35
14 issued, including local permits and things like ~ 09:45:11 14 company called Genivar to the Claimant in response  09:46:39
15 that. 09:45:14 15 to a RFP. 09:46:42
16 Q. But Ithink you would 09:45:15 16 A. That's correct. 09:46:44
17 agree with me, though, even though itsonlya  09:45:15 17 Q. Iflcan--ifyouwill  09:46:45
18 matter of six months, that can be quite 09:45:18 18 just bear with me for one moment. 09:46:57
19 significant when we're working with, you know, a  09:45:20 19 Okay. So --and your report  09:47:00
20 five-year total time to reach the MCOD under the = 09:45:23 20 indicates that Genivar was retained by Windstream 09:47:03
21 FIT contract. Wouldn't you agree? 09:45:27 21 also to conduct some electrical engineering work, 09:47:08
22 A. Sixmonths, based on my  09:45:30 22 including applications for a System Impact 09:47:10
23 experience with other projects, in developing 09:45:32 23 Assessment and a customer impact assessment from  09:47:14
24 other projects, it's - in a long time frame 09:45:35 24 the IESO and Hydro One for the project in2009.  09:47:16
25 project, that would be not particularly 09:45:40 25 Is that correct? 09:47:19
Page 43 Page 44
1 A. That's correct, yes. 09:47:20 1 A. Tab No. 8, okay. 09:48:08
2 Q. Okay. Andare you aware 09:47:21 2 Q. Exhibit C-0382. Andin  09:48:10
3 that Windstream obtained a Notification of 09:47:23 3 the third paragraph, it states that the -- sorry, 09:48:13
4 Conditional Approval of the connection for its ~ 09:47:27 4 if you flip to the excerpt that | have included  09:48:17
5 project? 09:47:28 5 there, in the third paragraph, it states that: ~ 09:48:20
6 A. Again, so the connection  09:47:29 6 "The IESO has granted 09:48:23
7 process and application process is not my area of 09:47:31 7 conditional approval for  09:48:24
8 expertise at all, and we have a different group ~ 09:47:35 8 the modification 09:48:26
9 that deals with that, so I'm not aware of that --  09:47:37 9 contained in the 09:48:26
10 Q. Okay. 09:47:37 10 Windstream's project 09:48:27
1 A. --that fact. 09:47:39 11 proposal.” 09:48:28
12 Q. Butit was your firm 09:47:40 12 Do you see that? 09:48:30
13 that, you indicated in your report, managed that  09:47:41 13 A. Which paragraph? I'm 09:48:33
14 process? 09:47:44 14 sorry, one more time? 09:48:34
15 A. That's correct, yes. 09:47:44 15 Q. Inthethird paragraph.  09:48:36
16 Q. Okay. SoI'djustlike  09:47:45 16 A. Okay. Okay. Iseeit, 09:48:43
17 to take you to that document that I referred to, 09:47:46 17 yes. 09:48:47
18 the Notification of Conditional Approval. It'sat 09:47:49 18 Q. "The IESO is, therefore, 09:48:47
19 Tab 8 of your report, Exhibit C-0382, for the 09:47:51 19 pleased to grant 09:48:48
20 record. 09:47:55 20 conditional approval for  09:48:49
21 A. Sorry, this - this 09:47:57 21 the modification detailed 09:48:50
22 binder here? 09:47:59 22 in the attached 09:48:51
23 Q. Yes, that binder. Sorry, 09:47:59 23 assessment report." 09:48:53
24 there are many documents for you to handle over ~ 09:48:01 24 A. Okay. 09:48:57
25 there. Tab 8. 09:48:03 25 Q. Okay. Now, the next 09:48:58
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1 paragraph states that the final approval to 09:49:02 1 Q. And I have included here  09:49:59
2 connect the project to the grid will be granted ~ 09:49:04 2 an excerpt from the System Impact Assessment 09:50:02
3 successfully upon completion of the IESO market ~ 09:49:08 3 Report referred to in the letter. This is Exhibit 09:50:04
4 entry process, including satisfactory completion  09:49:10 4 C-0381 for the record. 09:50:07
5 of the requirements set out in a System Impact ~ 09:49:13 5 This document was issued 09:50:10
6 Assessment Report. Do you see that? 09:49:16 6 November 8, 2010. Do you see that? 09:50:15
7 A. ldo. 09:49:18 7 A. Yes. 09:50:17
8 Q. Okay. So recognizing 09:49:19 8 Q. But, again, you're not -- 09:50:17
9 that you weren't directly involved in the 09:49:22 9 this is -- you're not familiar with this -- 09:50:20
10 preparation of this document, but would you agree  09:49:24 10 A. No. 09:50:21
1 with me that, based on this letter, it's necessary 09:49:26 1 Q. --document? Okay. Then 09:50:22
12 to comply with the requirements of the System 09:49:30 12 I'd just ask you to turn to the next page, the ~ 09:50:23
13 Impact Assessment in order to have this grid 09:49:33 13 excerpt that | have included. 09:50:27
14 connection be effective? 09:49:36 14 A. Okay. 09:50:29
15 A. So I would agree that 09:49:38 15 Q. And if you will just 09:50:29
16 that's what it says, but I don't understand or ~ 09:49:40 16 follow along with me. The third paragraph there, 09:50:30
17 work in the assessment or the -- the market 09:49:44 17 the project -- of the project description, it 09:50:35
18 connection assessment work at all. 09:49:48 18 states that: 09:50:38
19 Q. Okay. That's fine. 09:49:48 19 "The development will 09:50:39
20 A. That's not my area of 09:49:49 20 consist of a total of 100 09:50:40
21 expertise. 09:49:51 21 Vestas V112 wind turbine  09:50:42
22 Q. That's fine. Thankyou. 09:49:51 22 generators with the rate  09:50:45
23 Now if you can justturnto  09:49:53 23 of power output of 09:50:45
24 Tab 9 of your binder. 09:49:54 24 3-megawatts each."” 09:50:47
25 A. Okay. 09:49:58 25 Do you see that? 09:50:48
Page 47 Page 48
1 A. Iseethat. 09:50:49 1 being used isn't -- isn't relevant. 09:52:06
2 Q. But my understanding from  09:50:50 2 A. Correct. 09:52:10
3 the reports that have been filed in this 09:50:52 3 Q. Butjusttoconcludeon 09:52:10
4 arbitration is that the Claimant's project program 09:50:54 4 this point, based on the letter that we just 09:52:11
5 is actually based on Siemens' turbines, which 09:50:57 5 reviewed, it indicated that the grid connection ~ 09:52:13
6 would be 2.3 megawatts each; correct? Isthat  09:51:01 6 was contingent on the requirements set out in the  09:52:17
7 your understanding as well? 09:51:05 7 System Impact Assessment Report, which includes  09:52:21
8 A. lam not familiar with ~ 09:51:06 8 using a 3-megawatt Vestas turbine, which | would  09:52:24
9 the technology selection for the project, no. 09:51:08 9 put to you is not the same turbine that is being  09:52:32
10 Q. Inthe course of 09:51:11 10 used in the - in the project program that the ~ 09:52:35
11 preparing your report, you didn't familiarize 09:51:24 11 Claimant advanced in this arbitration. 09:52:38
12 yourself with the technology that was being used  09:51:26 12 A. lwould agree that's what 09:52:40
13 by the proponent? 09:51:29 13 it says, but I know that these -- just from 09:52:41
14 A. Ididnot,onlytothe  09:51:30 14 experience working with other folks in the office 09:52:46
15 extent that it's almost irrelevant for most of the 09:51:33 15 that do this work that these documents are updated 09:52:49
16 permitting activities that go on. The -- there is 09:51:36 16 and changed frequently. So that's all I can say. 09:52:51
17 a report that is generated, a technical report for 09:51:39 17 Q. Butyourenotableto  09:52:54
18 the wind turbines themselves. However, when --  09:51:43 18 opine on the ease with which that grid connection  09:52:57
19 we're more concerned about completing the 09:51:48 19 would be able to be accommodated -- 09:53:02
20 fieldwork to site them and siting a different 09:51:50 20 A. No, no. 09:53:03
21 model turbine is -- is similar activity. The 09:51:53 21 Q. --with this change? 09:53:04
22 activities that we would do are quite the same.  09:51:57 22 A. lcan't 09:53:06
23 Q. Sol--lunderstand, 09:52:00 23 Q. Okay. Thankyou. I 09:53:07
24 then, that your opinion is that, for the purposes 09:52:01 24 would like to just now ask you about some general 09:53:16
25 of the permitting aspects, the type of turbine ~ 09:52:03 25 permitting issues and just very generally 09:53:18
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1 speaking. The -- the regulatory regime that 09:53:22 1 Q. And inthe last paragraph 09:54:15
2 applies to a specific offshore wind project, it  09:53:24 2 here you said: 09:54:22
3 depends on the jurisdiction that is, that itis ~ 09:53:30 3 "The project should not  09:54:23
4 being developed in, correct? 09:53:34 4 be considered firstofa  09:54:24
5 A Yes. 09:53:35 5 kind because more than 50 09:54:26
6 Q. So, for example, the 09:53:36 6 offshore wind projects ~ 09:54:29
7 Renewable Energy Approval, or REA, is a specific  09:53:38 7 have been developed 09:54:30
8 permitting process that's required in Ontario;  09:53:40 8 globally.” 09:54:31
9 correct? 09:53:42 9 But all of these projects are  09:54:32
10 A. That's correct. 09:53:42 10 outside of Ontario and, in fact, outside of North  09:54:33
11 Q. Okay. Andwhereveryou 09:53:43 11 America; correct? 09:54:36
12 want to develop the offshore wind project you have 09:53:46 12 A. That's correct. Allof 09:54:37
13 to work with the regulator and the regulatory ~ 09:53:49 13 those projects are. However, the -- the specific 09:54:38
14 regime in the specific jurisdiction; correct? 09:53:51 14 comment that we were responding to really kind of 09:54:41
15 A. That's correct. 09:53:54 15 ignored the component parts that would make up the 09:54:45
16 Q. Okay. And the WWIS 09:53:54 16 project itself, and all of these component parts  09:54:49
17 project would have been the first offshore wind ~ 09:53:57 17 have been permitted under separate regimes, under 09:54:51
18 project to be undertaken under the regulatory ~ 09:53:59 18 separate systems, including submarine cables, wind 09:54:55
19 regime in Ontario; correct? 09:54:01 19 turbines themselves onshore, as well as in water  09:54:58
20 A. Specifically, yes. It  09:54:03 20 works like foundations for bridges or piers. 09:55:01
21 would have been the first project to be undertaken 09:54:04 21 Q. So I understand that, 09:55:03
22 under that REA process. 09:54:07 22 from the technical perspective, your opinion is ~ 09:55:05
23 Q. Okay. Now, if we could  09:54:09 23 that there's -- they're very similar? 09:55:09
24 turn to page 13 of your report. 09:54:12 24 A. Yes. 09:55:12
25 A. Mm-hmm. 09:54:14 25 Q. But from the perspective  09:55:12
Page 51 Page 52
1 of the permitting regime, which you just told me  09:55:13 1 in this arbitration, even though they were 09:56:20
2 varies by jurisdiction, this would, in fact, bea  09:55:17 2 selected as the permitting consultant of choice  09:56:22
3 first of a kind project from the permitting 09:55:19 3 for the project. 09:56:26
4 perspective in Ontario; correct? 09:55:21 4 A. That's correct. 09:56:27
5 A. Fromthe REA permitting  09:55:23 5 Q. Okay. Now, I would like 09:56:28
6 perspective, that's correct. 09:55:25 6 to show you the RFP, which you can findat Tab1 09:56:29
7 Q. Thank you. Now, in 09:55:26 7 of your binder. This is the RFP that WSP 09:56:33
8 addition to the System Impact Assessment report, ~ 09:55:39 8 responded to in 2010. It's dated October 8th, ~ 09:56:42
9 that WSP prepared -- you weren' involved in that, 09:55:42 9 2010. Do you see that? 09:56:46
10 but we just looked at it a few minutes ago -- in ~ 09:55:44 10 A. Isee that. 09:56:47
11 November 2010, WSP responded to a request from --  09:55:47 n Q. Okay. And the proposal ~ 09:56:48
12 for proposals to provide permitting and field ~ 09:55:50 12 that WSP made in response to this RFP, you 09:56:51
13 investigation services for the Claimant's project; 09:55:54 13 included it at Appendix 2 to your report in the  09:56:54
14 correct? 09:55:56 14 arbitration; correct? 09:56:57
15 A. That's correct. 09:55:56 15 A. That's correct. 09:56:58
16 Q. But I understand from  09:55:56 16 Q. Okay. And I'wouldnote  09:56:59
17 your report that WSP was not, in fact, awarded the 09:55:59 17 also for the reco.rd. that the Clalmant.flled .the 09:57:00
18 mandate and that the firm Stantec was going to be  09:56:02 18 proposal as Exhibit C-0865, and at times its  09:57:03
19 selected by the Claimant as the permitting 09:56:05 ;g .referre;cd to that Wﬁy n you(;.rep?rt,hbut | erl1| 09:8;2;-09
20 consultant. Is that correct? 09:56:07 1 Jtl;ztrge__er you to the appendix of wi (?‘.;')é(;l']llave o
21 A. That's correct. WSP was  09:56:08 - A Oka 0'9'5'7_11
22 not selected and it's my understanding that 09:56:10 ’ Y- . T
23 Stantec won that particular project. 09:56:12 23 Q. —today. Now,ifwe ~ 09:57:12
p proj .
-y 24 turn to the proposal at Appendix 2, the cover page 09:57:17
2 Q. But, for the record, 09:56:14 25 indicates that it was submitted to Windstream on  09:57:24
25 Stantec isn't participating as an expert witness  09:56:17 o
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1 November 25, 2010. Do you see that? 09:57:27 1 offshore wind in Canada.  09:58:18
2 A. That's the date there, ~ 09:57:29 2 Consequently, there are  09:58:20
3 yes. 09:57:30 3 inherent risks which must  09:58:21
4 Q. Yes. And this was before 09:57:31 4 be carefully evaluated ~ 09:58:23
5 Genivar was merged with WSP; correct? 09:57:33 5 and managed. Otherwise, 09:58:24
6 A. That's correct. 09:57:35 6 there is potential for ~ 09:58:26
7 Q. Okay. Soifweturnto  09:57:36 7 serious project delays,  09:58:27
8 Section 1 of the proposal and look at page 3, 09:57:38 8 increases in capital 09:58:28
9 towards the bottom of the page, there is a section 09:57:46 9 cost, or even the risk of  09:58:29
10 called "our approach.” 09:57:49 10 the project not obtaining  09:58:30
1 A. Mm-hmm, yes, | see it. 09:57:50 1 the necessary approvals." 09:58:32
12 Q. And it's stated there: ~ 09:57:52 12 Do you see that. 09:58:33
13 "As this is the first 09:57:53 13 A. |seethat? 09:58:33
14 project of its type, 09:57:54 14 Q. Okay. SothisisWSP's  09:58:34
15 there are inherent risks  09:57:56 15 advice to Windstream in 2010; correct? 09:58:36
16 which must be carefully  09:57:57 16 A. 1would say what -- let's 09:58:42
17 evaluated and managed.”  09:57:58 17 put this in the context of what the document is.  09:58:45
18 Do you see that? 09:57:59 18 The document is a proposal to provide services for 09:58:47
19 A. ldo. 09:58:00 19 a project that we were competitive for. 09:58:53
20 Q. And now if we turn to 09:58:00 20 And so, if we can show, ina  09:58:56
21 Section 2.2 on page 5, in the first paragraph, 09:58:03 21 competitive advantage, that the team that we're  09:58:59
22 under this heading, WSP stated in 2010: 09:58:11 22 assembling is highly qualified, has experience in  09:59:01
23 "This project will be the 09:58:15 23 other projects, and we can manage risk, that is -- 09:59:04
24 first environmental 09:58:16 24 we're trying to -- we're trying to show our 09:59:08
25 assessment for an 09:58:17 25 credibility in order to complete the project. 09:59:12
Page 55 Page 56
1 We're not providing advice to them in terms of you 09:59:15 1 Q. And the first strategic ~ 10:00:10
2 need to do certain things. We're saying, "Thisis 09:59:19 2 issue identified by WSP is by agencies of field ~ 10:00:11
3 our approach to it. This is how we're goingto  09:59:23 3 studies. Do you see that? 10:00:16
4 manage the project.” 09:59:25 4 A. ldo. 10:00:17
5 Q. Okay. And you're 09:59:26 5 Q. And it's referring to 10:00:18
6 expressing the view that it's implicitly - its  09:59:27 6 both federal and provincial regulatory agencies? ~ 10:00:19
7 important to hire someone who can manage these ~ 09:59:29 7 A. Correct. 10:00:22
8 risks because it is a first of a kind, and there  09:59:32 8 Q. And inthe bullet point, 10:00:23
9 are these inherent risks; correct? 09:59:34 9 it states that: 10:00:26
10 A. lwouldn't necessarily ~ 09:59:36 10 "There are a large number ~ 10:00:27
1 agree with that statement. 1 said we -- there are 09:59:37 11 of technical field 10:00:28
12 risks implicit in any project. 09:59:41 12 studies to be completed  10:00:29
13 Q Okay. 09:59:43 13 and --" 10:00:29
14 A. And the background that  09:59:44 14 Later. 10:00:31
15 Genivar had in producing the projects or in 09:59:45 15 "__ifthe agencies do  10:00:31
16 permitting them, we're trying to -- we're trying  09:59:49 16 not accept the 10:00:33
i; to gemons(;ratﬁ tongtentllal client that we ' 09:59:5'3 ' 17 methodology, additional ~ 10:00:34
15 undostnd whatdeveopment s e ndwe 09957 | work may e requlrd - 10:06:2
20 understand how to mang e those risks (’1urin the 10.'00-'00 » \-NhiCh could regatively  10:00:36
1 roiect g 10_00_029 — 20 impact the project 10:00:36
22 PR Q. Now, if we look at . -10'00'02 2 schedule.” 10:00:38
. ) o 22 So you would agree with me 10:00:38
23 Section 2.3 which is further down the page, it's  10:00:04 23 that WSP — [ realize vou donit like the word 10:00:41
24 entitled "Key Strategic Issues.” Do you see that? 10:00:06 2 e you . PO
25 A 1do 10:00:09 advised," but mform_ec_i _V\/mdstream perhaps in 2010 10:00:46
25 that there was a possibility that federal and 10:00:49
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1 provincial regulators could reject any 10:00:50 1 Windstream. That's what it says there; right?  10:02:06
2 methodologies proposed by Windstream for 10:00:53 2 A. lwould -- I would agree  10:02:08
3 conducting field studies. That's what itsays  10:00:56 3 that there is some risk. Therisk is --isnot ~ 10:02:09
4 there; right? 10:00:58 4 zero. But in my experience with conducting 10:02:11
5 A. lwould say, yes, it says 10:00:59 5 environmental assessments, methodologies, unless  10:02:16
6 that there. But the context is that all of the  10:01:01 6 they are egregiously wrong, are accepted but 10:02:19
7 studies that we're proposing to do have 10:01:05 7 fine-tuned. 10:02:23
8 well-established methodologies and environmental  10:01:08 8 Q. And at this time, there  10:02:23
9 assessment in the province in the previous 10:01:11 9 aren't any methodologies for -- for conducting ~ 10:02:25
10 permitting system under the regulation. 10:01:13 10 field studies specific to offshore wind projects  10:02:30
11 So the idea is that you're 10:01:17 11 that have been approved by the regulatory 10:02:33
12 fine-tuning a process to meet specific goals for  10:01:19 12 agencies; correct? 10:02:35
13 those agencies. But not necessarily -- again, the 10:01:23 13 A. But the -- that's 10:02:36
14 context of producing a proposal is importantin -~ 10:01:29 14 correct, but the specific studies and 10:02:38
15 showing the potential client that we understand ~ 10:01:35 15 methodologies are -- are similar for -- for 10:02:40
16 what's going on and we're trying to -- we're 10:01:38 16 onshore projects because they're outlined forus ~ 10:02:45
17 trying to let them know that we can manage this  10:01:43 17 in -- in the regulation, and they're outlined for  10:02:48
18 risk. We can -- we understand the risk. And 1 10:01:46 18 us in some of the guidance documentation as well. 10:02:51
19 would say perhaps that statement is maybe inflated 10:01:48 19 So conducting a bird study is  10:02:53
20 in order to show what we're proposing to do, we ~ 10:01:52 20 similar for am onshore project or an offshore 10:02:57
21 have an advantage over our competitors in the 10:01:56 21 project in terms of the types of data thatare ~ 10:03:00
22 market. 10:01:58 22 collected. So that's the comment that | have on  10:03:02
23 Q. Butyou're at least 10:01:58 23 that. 10:03:06
24 stating that there is a risk that the agencies ~ 10:02:01 24 Q. Butit'smy 10:03:06
25 will not accept the methodologies proposed by 10:02:03 25 understanding, actually -- for example, you gave  10:03:09
Page 59 Page 60
1 the example of birds just now. 10:03:11 1 agencies of what is an offshore wind farm project. 10:04:06
2 A. Yes. 10:03:13 2 And it states that: 10:04:11
3 Q. Butisntittruethat  10:03:13 3 "This could result in 10:04:12
4 MNR hasn' established an approved methodology for 10:03:15 4 delays during the report  10:04:13
5 conducting carcass searches on water? 10:03:17 5 review stage or 10:04:14
6 A. That is true, but that is  10:03:20 6 misunderstanding of 10:04:15
7 apost-REA commitment, not a -- necessarilya  10:03:23 7 impacts.” 10:04:16
8 commitment in terms of getting the REA approval.  10:03:27 8 Do you see that? 10:04:17
9 And our expectation was that an approved 10:03:31 9 A lseethat. 10:04:18
10 methodology would be developed as part of the --  10:03:34 10 Q. So, in 2010, WSP 10:04:19
11 the progress on the project. 10:03:36 11 recognized the possibility that the agencies could 10:04:21
12 Q. Butitwasntinplaceat 10:03:39 12 be delayed in reviewing the permitting 10:04:24
13 that time? 10:03:41 13 applications for the project, because they hada  10:04:26
14 A. ltwasnotinplaceat  10:03:41 14 poor understanding of what an offshore wind 10:04:28
15 the time. 10:03:42 15 project is; correct? 10:04:31
16 Q. Okay. 10:03:42 16 A. That --thatis correct, 10:04:32
17 A But we had full 10:03:43 17 similar to the issues faced by the first projects 10:04:35
18 expectations that -- that a methodology would be ~ 10:03:45 18 for the onshore projects in the REA process. And  10:04:40
19 developed in order to make those assessments of ~ 10:03:47 19 we und.er.stand that thg ministry and agencies deal 10:04:45
D otcosnontd oy, 10035 s st o r 100448
21 Q. If I canjust take youto 10:03:53 - ith - O‘_O - 3
22 the third issue at the bottom of the page 5 there. 10:03:55 with a proponent to - to comelto an outcome. 10:045
23 A Okay. 10:03:59 23 Q But, her.e,.)./ou re 10:04:56
. . . 24 acknowledging the possibility of delays 10:05:02
2 Q. The third key strategic  10:04:00 25 particularly because they haven't dealt with this  10:05:03
25 issue is identified as poor understanding by 10:04:03 o
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1 type of project before in the regulatory system;  10:05:07 1 A. We have not. And the 10:06:07
2 correct? 10:05:09 2 context is important as well. When we're planning 10:06:11
3 A. We are acknowledging that  10:05:09 3 a project, we rely on the expected review time or  10:06:14
4 that is some uncertainty, yes. 10:05:11 4 the published review times for that. And it'sour 10:06:17
5 Q. Andyetinyourreport  10:05:13 5 understanding that their -- that the delays in ~ 10:06:19
6 and in the presentation you gave today, it 10:05:16 6 those reviews are dealt with, again, responsibly ~ 10:06:24
7 mentioned that -- let's see. It states that WSP  10:05:19 7 by the contract issuer as well when it's not 10:06:28
8 accounted for 40 days for a completeness check by  10:05:26 8 within the power of the proponent to -- to make  10:06:32
9 MOE. That's the -- screening the application to  10:05:30 9 any changes to those review guidelines. It's 10:06:35
10 make sure it meets the completeness requirements;  10:05:34 10 essentially out of the proponent's hands at that  10:06:39
11 correct? 10:05:37 11 point when it's -- when it is being reviewed. 10:06:41
12 A. That's correct. 10:05:37 12 Q. Soltakeityou're aware 10:06:43
13 Q. Soyou've allowed 40 days 10:05:38 13 of the potential force majeure provisions under  10:06:45
14 for that based on MOE's service standard. And you 10:05:39 14 the FIT contract, but that's not something that ~ 10:06:49
15 have allowed for six months for Ministry review of 10:05:42 15 you have special expertise in dealing with, is it? 10:06:51
16 the completed REA application based on the 10:05:45 16 A. It'snot--ldonthave 10:06:55
17 six-month service standard that they've published; 10:05:49 17 special expertise in it, but I've certainly been  10:06:56
18 correct? 10:05:52 18 around the industry long enough to know that that 10:06:58
19 A. That's correct. 10:05:52 19 is something that developers need to utilize from 10:07:01
20 Q. Soeventhough --even  10:05:52 20 time to time when they experience delays in the  10:07:05
21 though you've acknowledged the possibility that ~ 10:05:54 21 review of their applications. 10:07:08
22 they will be delayed due to not being familiar ~ 10:05:56 22 Q. Then I'msure yourealso 10:07:10
23 with this type of project, you haven't allowed any 10:06:01 23 aware that it's subject to a limit of 24 months ~ 10:07:12
24 extra buffer time on top of the standard to 10:06:03 24 past the milestone date for the project? 10:07:16
25 account for that? 10:06:07 25 A. That, I'm not aware of  10:07:18
Page 63 Page 64
1 SO... 10:07:19 1 Q. Sorry. 10:08:22
2 Q. Okay. Butintheevent 10:07:20 2 A. That's okay. 10:08:23
3 that a technical review or the initial screening  10:07:23 3 Q. Didntmeantocutyou  10:08:24
4 review is delayed, there's nothing that a 10:07:26 4 off. The six-month service standard, that's not  10:08:26
5 proponent or the proponent's consultant can doto  10:07:29 5 enforceable by -- by proponents; correct? 10:08:28
6 sort of speed up the process. You're kind of 10:07:33 6 A. It'scorrect. It'snot  10:08:31
7 stuck with the Ministry timing, aren't you? 10:07:35 7 enforceable. It's not a statutory —- | think 1 am 10:08:32
8 A. Weare--yes. Weare  10:07:37 8  using the correct word -- time period. 10:08:37
9 stuck to a certain degree, but during that review 10:07:39 9 However, the MOE does place a  10:08:40
10 period, if there are questions, technical 10:07:42 10 very high value on this, and we know this because, 10:08:41
11 questions that arise, it's up to the proponentand 10:07:44 11 if aproponent doesnit respond to a questionto  10:08:46
12 the proponent's consultants to answer those 10:07:47 12 the MOE within a certain amount of time and they ~ 10:08:49
13 questions as quickly as possible, provide all the  10:07:49 13 can't come up with an answer for something, the - 10:08:52
14 additional information that's needed and sometimes 10:07:52 14 the MOE would, what they call, stop the clock on ~ 10:08:55
15 clarifying points in a report that -- that perhaps 10:07:55 15 that review period. 10:08:58
16 the Ministry doesn't understand or the Ministry ~ 10:07:58 16 So there is some weight 10:08:59
7 would -- they have some comment on how you 10:08:02 17 attributed to that six-month window. Otherwise, 10:09:00
18 approached it 10:08:05 18 we wouldn't expect the MOE to be concerned about ~ 10:09:03
19 . Q So you would bg work!ng 10:08:05 19 stopping the clock on -- on a review. 10:09:06
20 with the Ministry to answer their q.ues.tlons aqd 10:08:07 20 Q. Okay. Now I would like ~ 10:09:08
e e A s | 7 bum s ot e ~on . 100979
' ' ' o 22 not your report, the proposal in the Appendix 2.  10:09:14
23 A. Yes. We would assist the 10:08:15 23 It is a bit tricky to find b th 10:09:20
S . X . y to find because the page :09:
24 Ministry in terms of providing any information ~ 10:08:16 24 numberina restarts there. So if vou will st~ 10:09:22
25 that they've asked us to provide in the filing.  10:08:19 - 9 N y ) PGV
25 flip through to Section 5. 10:09:26
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1 A. Oh, of the actual report ~ 10:09:27 1 study requirements 10:10:16
2 itself? 10:09:29 2 required by the 10:10:17
3 Q. No, of the proposal 10:09:30 3 regulatory authorities  10:10:18
4 still. 10:09:31 4 will be high." 10:10:19
5 A. The proposal, Section 5?  10:09:32 5 Do you see that? 10:10:20
6 Q. Appendix 2. And it 10:09:33 6 A. ldo. 10:10:21
7 restarts the numbering there with page 1. 10:09:36 7 Q. And in the next paragraph 10:10:21
8 A. OkKay. 10:09:38 8 it states: 10:10:23
9 Q. So this is the section of  10:09:38 9 "Studies conducted for ~ 10:10:24
10 the proposal in 2010 that dealt with ecological ~ 10:09:40 10 offshore wind projects in  10:10:26
11 fieldwork; correct? 10:09:45 1 other parts of the world ~ 10:10:27
12 A. Yes. Okay. 10:09:47 12 or other studies that we  10:10:28
13 Q. And let'sturntopage 4 10:09:49 13 suspect may be required ~ 10:10:29
15 A. Okay. 10:09:53 15 electromagnetic fields ~ 10:10:33
16 Q. And you'll see Section  10:09:53 16 from transmission cables ~ 10:10:34
17 5.2 towards the end of the page. It addresses  10:09:55 17 onfishand the effects ~ 10:10:35
18 fisheries and benthic work specifically; correct?  10:09:59 18 of noise vibration from ~ 10:10:36
19 A Okay. 10:10:03 19 wmdm_llls on fish." 10:10:40
20 Q. And now if we tur to 10:10:04 20 ' _ And.then in the next sentence? .10.10.42
21 Page 5, about four paragraphs from the bottom, it  10:10:06 21 you'll see it says: . . 10:10:43
2 : 10 22 "It is uncertain whether  10:10:44
states that 10:10:11 23 these studies willbe ~ 10:10:45
23 "This is the first 10:10:13 24 required.” 10'10'-46.
24 project of the kind in ~ 10:10:14 25 D q : hat? .10'.10'46
25 Canada. The level of 10:10:15 0 you see that: R
Page 67 Page 68
1 A. Iseethat. 10:10:47 1 assessment methodologies are -- again, they're  10:11:45
2 Q. So, again, in 2010, you  10:10:48 2 common in environmental assessment practice. 10:11:49
3 told Windstream that it wasn't clear what studies 10:10:51 3 Q. Okay. Now, I would like 10:11:51
4 would be required for the fisheries and benthic ~ 10:10:53 4 to turn to page 2 of your binder, please. For the 10:11:59
5 work. But just a few moments ago -- 10:10:57 5 record, this is Exhibit R-0529. 10:12:07
6 A. Right. 10:11:00 6 MR. BISHOP: Are we talking ~ 10:12:16
7 Q. --and appreciating that  10:11:00 7 about tabs here? 10:12:17
8 it's not you personally; it is WSP -- 10:11:01 8 MS. WATES: Tab2. Tab2. 10:12:20
9 A Sure. 10:11:02 9 Youshould be aware that the printed versionin ~ 10:12:21
10 Q. --butafew momentsago 10:11:03 10 your binder contains some confidential information 10:12:22
11 you said that the studies were well understood.  10:11:04 11 that's clearly marked with a box on page 2, but ~ 10:12:25
12 SoI'm just wondering how to reconcile those ~ 10:11:06 12 since we're not referring to that, I'm just going  10:12:28
13 statements. 10:11.09 13 tostay inthe public version -- or, sorry, stay ~ 10:12:30
14 A. 1would say that the 10:11:10 14 onthe live feed. 10:12:35
15 specific sampling methodologies and assessment ~ 10:11:11 15 BY MS. WATES: 10:12:36
16 methodologies are understood, | suppose. The 10:11:15 16 Q. This is an internal 10:12:36
17 comment is more in the context of the overall REA  10:11:18 17 Windstream document that the Claimant has produced 10:12:38
18 permitting system. _ 10:11:24 18 to Canada in this arbitration, entitled: 10:12:41
19 Q. Butat the same time 10:11:24 19 "Windstream Wolfe Island  10:12:44
20 didn't just another part of the proposal that we ~ 10:11:27 20 Shoals Inc. Claimant 10:12:44
21 looked at say that the ministries could, in fact, 10:11:29 21 Project Status and 10:12:48
22 reject the methodologies that are proposed? 10:11:33 2 Regulatory Issues.” 10:12:48
23 A. They could reject it, 10:11:36 23 Do you see that? 10:12:49
24 byt, aga!n, as | said before, it's usually a 10:11:37 24 A 1 see that. 10-12-49
25 fine-tuning of scope and -- but the actual 10:11:41 25 Q. And the bottom of page 1 10:12:50
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1 refers to Windstream's FIT contract offer and the 10:12:51 1 Q. Okay. And on page 3,the 10:13:31
2 need to build in four years for a May 2014 start  10:12:53 2 fist bullet points states that: 10:13:32
3 date, which was the Milestone Date for Commercial 10:12:56 3 "One of the regulatory ~ 10:13:33
4 Operation after the original contract offer. Do 10:13:00 4 uncertainties is that 10:13:34
5 you see that? 10:13:02 5 setback requirements 10:13:35
6 A. |seethat. 10:13:02 6 haven't been defined by  10:13:36
7 Q. Now, we're goingto turn  10:13:03 7 MOE for offshore wind 10:13:38
8 to page 2. It states at the bottom of the page ~ 10:13:05 8 projects." 10:13:39
9 here that: 10:13:09 9 Do you see that? 10:13:39
10 "One of the key concerns  10:13:09 10 A. ldo. 10:13:40
1 was a high degree of 10:13:10 11 Q. Andinthenextbullet  10:13:40
12 regulatory uncertainty ~ 10:13:12 12 point: 10:13:42
13 with lots of unknowns."  10:13:12 13 "MOE REA process, how 10:13:43
14 Do you see that? 10:13:14 14 long will this process ~ 10:13:45
15 A. I'msorry. Wheream | 10:13:15 15 take for offshore wind ~ 10:13:46
16 looking? 10:13:16 16 projects?" 10:13:47
17 Q. Atthe bottom of page 2.  10:13:17 17 Do you see that? 10:13:47
18 A. Bottom of page 2? Yes. 10:13:18 18 A. |seethat. 10:13:48
19 Okay. 10:13:21 19 Q. And the last bullet point  10:13:49
20 Q. It states there: 10:13:21 20 on the page that I'd like to show you is -- sorry, 10:13:51
21 "A high degree of 10:13:22 21 the second-last bullet, it states: 10:13:54
22 regulatory uncertainty,  10:13:23 22 "We will push to achieve  10:13:56
23 lots of unknowns." 10:13:25 23 COD within four years.  10:13:58
24 Do you see that? 10:13:26 24 Unlikely based on 10:13:59
25 A. |seethat. 10:13:27 25 previous approvals 10:14:00
Page 71 Page 72
1 experience. Concerned ~ 10:14:02 1 Q. Sorry. Thank you for 10:15:42
2 about what is beyond our  10:14:02 2 your indulgence just for a moment while I get 10:15:44
3 control. Also concerned  10:14:03 3 organized. 10:15:49
4 about being penalized for 10:14:05 4 I'd like, actually, to, sorry, 10:15:50
5 being a first mover." 10:14:06 5 go back to your report, the main WSP report -- 10:15:51
6 Do you see that? 10:14:08 6 A. Okay. 10:15:55
7 A. Iseethat. 10:14:09 7 Q. --andturntopage 12.  10:15:55
8 Q. So you would acknowledge 10:14:09 8 In the last paragraph before Section 3.2.1.2 --  10:16:02
9 that, at least from the Claimant's perspective,  10:14:12 9 A. Yes. 10:16:07
10 according to this document, it's describing itself 10:14:14 10 Q. --you stated that: 10:16:07
11 as a -- as a first mover, which would fit with the 10:14:18 1 "The key concept and 10:16:08
12 idea that it's the first of a kind project froma 10:14:21 12 definition of a project  10:16:10
13 permitting perspective; correct? 10:14:24 13 location in the REA 10:16:11
14 A. lwould agree that that ~ 10:14:26 14 regulation includes all ~ 10:16:12
15 would indicate that it's a first of a kind project 10:14:28 15 physical aspects of the ~ 10:16:14
16 under the REA regulation, yes. 10:14:30 16 project.” 10:16:15
17 Q. Okay. Okay. Now Iwould 10:14:32 17 Do you see that? 10:16:16
18 like to turn to Tab 3 of your binder. 10:14:33 18 A. ldo. 10:16:16
19 A. Okay. 10:14:37 19 Q. Andyouwentontosay  10:16:17
20 Q. Thistab contains some  10:14:44 20 that: 10:16:17
21 excerpts from the Environmental Protection Act -- 10:14:47 21 "There is no distinction  10:16:18
22 actually, if you will just give me amomentto ~ 10:14:57 22 between onshore, 10:16:19
23 confer with my colleagues. 10:15:00 23 offshore, temporary, or ~ 10:16:21
24 [Counsel confer.] 10:15:24 24 permanent aspects of the  10:16:23
25 BY MS. WATES: 10:15:24 25 project under the REA 10:16:25
21
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1 regulation.” 10:16:25 1 A. Yes, they would be 10:17:09
2 Do you see that? 10:16:26 2 permitted separately. Windstream would not be the 10:17:11
3 A. Iseethat, yes. 10:16:26 3 proponent of those facilities. Those facilities 10:17:14
4 Q. And you were saying this  10:16:28 4 would be from a third party, from a cement 10:17:16
5 in response to URS' statement at paragraph 74(b)  10:16:29 5 manufacturer, that would not be considered part of 10:17:19
6 of its report, which is excerpted there further ~ 10:16:33 6 the project location. 10:17:21
7 above on the page. It states: 10:16:36 7 The onshore components that ~ 10:17:23
8 "The permitting for the  10:16:39 8 we're talking about here are a submarine cable to  10:17:25
9 construction of the 10:16:41 9 land transition as well as any ancillary equipment 10:17:30
10 onshore facilities 10:16:42 10 that would be required to make the connection to  10:17:34
11 necessary to store 10:16:43 11 the grid as well as any storage areas for 10:17:36
12 equipment during 10:16:45 12 transport or -- of the equipment. The regulation 10:17:41
13 construction and 10:16:45 13 is really clear that -- and sort of what we call  10:17:46
14 manufacture of the 10:16:46 14 lay-down area in construction where we would store 10:17:49
15 foundations is hardly 10:16:47 15 materials to stage them, to install them are 10:17:51
16 mentioned in the 10:16:48 16 included in the project location, because you are  10:17:56
17 Windstream submissions.”  10:16:49 17 essentially disturbing those areas. 10:17:58
18 Do you see that? 10:16:50 18 Q. Okay. Andsolguessld 10:18:00
19 A. Iseethat. 10:16:51 19 just like to clarify a point for the record, then, 10:18:01
20 Q. Andsoldjustliketo 10:16:52 20 because yesterday we also heard from Ms. Sarah ~ 10:18:03
21 confirm for the record, then, in WSP's opinion,  10:16:53 21 Powell that her opinion is also that they would be 10:18:09
22 that the onshore -- whether or not the onshore ~ 10:16:57 22 permitted separately. And she said that she was  10:18:11
23 manufacturing facilities for the gravity-based ~ 10:17:02 23 correcting the URS report. 10:18:13
24 foundations would be permitted separately from the 10:17:04 24 But based on what you have 10:18:15
25 main project, REA process? 10:17:07 25 excerpted here, paragraph 74(b), URS was actually 10:18:18
Page 75 Page 76
1 saying that the Windstream submissions hardly 10:18:22 1 So the jetty and grid connection, onshore 10:19:27
2 addressed the onshore manufacturing permits. 10:18:26 2 components, they are part of the project, and they 10:19:29
3 Isn't that right? 10:18:31 3 would -- they are assessed as part of the project 10:19:32
4 A. That's what they're --  10:18:32 4 location. 10:19:34
5 that's what they're saying in the -- in our 10:18:34 5 The manufacturing facility,  10:19:34
6 response. And our scheduling activity was to 10:18:35 6 not part of the project, third party, completely  10:19:38
7 include a line item for the permits that would be  10:18:38 7 different proponent. And it would be the same ~ 10:19:41
8 required from an existing cement manufacturing ~ 10:18:42 8 thing as asking a wind turbine manufacturer to ~ 10:19:43
9 facility. 10:18:44 9 permit their facility as part of the REA -- 10:19:47
10 Q. But in this response, 10:18:45 10 Q. And so here you're - 10:19:47
11 paragraph responding to URS pointing out that the  10:18:47 11 A. --which we don't do. 10:19:48
12 onshore permitting had hardly been addressed, you 10:18:51 12 Q. Sorry to interrupt. 10:19:50
13 had said they were ignoring the key conceptand  10:18:55 13 A. That's okay. 10:19:50
14 definition of a project location under the REA,  10:18:57 14 Q. You're responding to URS' 10:19:51
15 which includes all physical aspects of the 10:19:00 15 comment that the onshore permitting was hardly ~ 10:19:54
16 project, and there's no distinction between 10:19:01 16 addressed, but that's not an issue that you've ~ 10:19:57
17 onshore and offshore. 10:19:04 17 addressed anywhere -- anywhere in your report, is  10:20:00
18 So just in terms of clarifying 10:19:04 18 it? I mean, you said you included it in the 10:20:02
19 for the record that -- your position here is not  10:19:08 19 schedule, but the onshore permitting, | didn't see 10:20:05
20 that they're together; they're separate? 10:19:11 20 that. 10:20:07
21 A. Theyare —-well, URS, in 10:19:14 21 A. Onshore permitting is 10:20:08
22 this particular comment, are -- are making really 10:19:16 22 done as part of the REA, and onshore permitting is 10:20:09
23 two comments. The first comment is about a 10:19:19 23 also done as part of the post-REA in terms of an ~ 10:20:12
24 manufacturing facility. The second commentis  10:19:21 24 authorization from the Conservation Authority 10:20:18
25 specifically about a jetty and a grid connection. 10:19:24 25 under their jurisdiction, and that's normally done 10:20:20
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1 post-REA. 10:20:23 1 the work that we do. 10:21:16

2 Q. But--sorry Imtalking 10:20:24 2 Q. Butyou didn't consider  10:21:17

3 about now, this separate permitting process that  10:20:26 3 it necessary to set out the rationale that was -- 10:21:18

4 you said would apply to the onshore manufacturing  10:20:28 4 or the experience that was informing that schedule 10:21:23

5 facilities. 10:20:32 5 so that URS could -- could respond to it? 10:21:25

6 A. Yes. 10:20:32 6 A. No, wedidn't. No, it's 10:21:28

7 Q. Ididntseean 10:20:33 7 not in the report. 10:21:29

8 explanation of the timing for that process. You 10:20:34 8 Q. AndI'mnotsureifyou 10:21:30

9 have included -- 10:20:38 9 are aware, but, to your knowledge, is this issue  10:21:32
10 A. Yes. 10:20:38 10 addressed anywhere else in any of the Claimant's  10:21:35
11 Q. --those activitiesin ~ 10:20:39 11 expert reports? 10:21:38
12 the schedule, but there's no explanation in the  10:20:40 12 A. Not to my knowledge, no.  10:21:39
13 report as to the timelines and why they were 10:20:42 13 I don't know. 10:21:41
14 considered reasonable. 10:20:44 14 Q. Thanks. Youalso--you 10:21:41
15 A. No. Thetimelinesare  10:20:45 15 mentioned permitting for the jetty, and that's not 10:21:47
16 not considered in the report because we're 10:20:47 16 something I'm familiar with, so if you could just 10:21:52
17 dealing, really, with the REA component and those  10:20:51 17 clarify what you meant with that, and whether or  10:21:54
18 components. 10:20:54 18 not that would be included or not included, in 10:21:56
19 And, again, we're providinga 10:20:54 19 your opinion, in the REA. 10:21:58
20 -- based on experience in the schedule how long it 10:20:57 20 A. Yes. Ifitsastructure 10:21:59
21 takes to amend the main approval for a cement 10:21:00 21 that you are required -- you're constructing for  10:22:01
22 plant, which would be, back then, called a 10:21:03 22 the project in order to construct the projectand 10:22:04
23 Certificate of Authorization ora C of A. Andwe 10:21:05 23 to maintain the project, then that would be part  10:22:07
24 provided a timeline in the schedule based on what 10:21:08 24 of your project location or your disturbed area, 10:22:10
25 we experienced with other types of facilities in ~ 10:21:11 25 and you would -- you would include that, and we ~ 10:22:14
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1 have included that onshore componentand --as ~ 10:22:16 1 Q. Anditthen stated that:  10:23:28

2 part of -- as part of the REA process. 10:22:19 2 "Finalizing the promise ~ 10:23:30

3 Q. Andis - 10:22:19 3 layout comes later in the 10:23:31

4 A. It'sencapsulated in that 10:22:22 4 process and includes 10:23:33

5 larger REA process. 10:22:23 5 additional constraints ~ 10:23:33

6 Q. And this would be located 10:22:24 6 analysis that are 10:23:34

7 at the site of the onshore manufacturing 10:22:28 7 generated from 10:23:35

8 facilities for the gravity-based foundations. Is 10:22:30 8 environmental studies and  10:23:36

9 that what -- 10:22:32 9 other engineering 10:23:37
10 A. I'm not sure where it 10:22:33 10 studies.” 10:23:38
11 would be located, to be honest. It -- it might ~ 10:22:35 11 Do you see that? 10:23:39
12 be. It might not be. 1 don't know. 10:22:38 12 A. ldo. 10:23:39
13 Q. Okay. Ifwecanturnto 10:22:42 13 Q. Soyou acknowledge, then, 10:23:40
14 page 40 of the WSP report. This is under "Wind  10:23:00 14 that the analysis that Windstream and that WSP, on  10:23:41
15 Farm Layout and Project Changes." You said in the 10:23:12 15 behalf of Windstream, has conducted to this point  10:23:46
16 last paragraph, in the second sentence: 10:23:16 16 is a preliminary level of analysis; correct? 10:23:48
17 "Windstream conducteda  10:23:17 17 A. The level of analysis 10:23:52
18 primary level of 10:23:19 18 that we provided, yes, would be would be a 10:23:54
19 constraints analysis in ~ 10:23:19 19 preliminary one. 10:23:58
20 the -- in its assessment  10:23:21 20 Q. Anddo you acknowledge, 10:23:59
21 of the project, which is  10:23:22 21 then, that it would need to be supplemented by ~ 10:24:01
22 standard in the project  10:23:24 22 additional analysis and specifically the fieldwork 10:24:03
23 development process." 10:23:25 23 component, which you can't really do until you ~ 10:24:07
24 Do you see that. 10:23:26 24 have your site finalized; correct? 10:24:11
25 A. ldo. 10:23:27 25 A. You -- I'm trying to 10:24:15
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1 figure a way to explain this. We have a 10:24:17 1 had a project site that was defined and had 10:25:33
2 preliminary site layout provided to us. Thisis  10:24:23 2 turbine locations that were defined. And that is 10:25:36
3 the normal way that we are approached with a 10:24:26 3 the typical level of information that we receive  10:25:39
4 project, that the developer has done some 10:24:28 4 as a consultant doing this. 10:25:41
5 preliminary work, some basic screening work, and  10:24:30 5 Q. Iguess just the last 10:25:44
6 provides us with a basic document that shows, 10:24:33 6 question on this point. In terms of the actual ~ 10:25:48
7 "Here is what we're thinking for our project.”"  10:24:37 7 fieldwork -- you mentioned, for example, bats in  10:25:51
8 From there you develop a 10:24:40 8 your presentation -- | mean, you can't actually ~ 10:25:54
9 project description report, which defines a 10:24:42 9 physically go and conduct that work until a later  10:25:56
10 project location. And you define that project ~ 10:24:46 10 stage of the -- of the process; correct? 10:26:00
11 location based on a number of constraints that ~ 10:24:49 1 A. Once a project area is 10:26:02
12 you're aware of from a basic level of desktop 10:24:52 12 defined -- really when we study bats, we study -- 10:26:06
13 understanding. And then the project progresses ~ 10:24:55 13 it's not specific to, say, a turbine location. It 10:26:10
14 from there. 10:24:58 14 is more general in terms of a study area that it 10:26:13
15 The detailed reports are 10:25:00 15 would be conducted at. 10:26:17
16 really to determine -- they're part of that REA ~ 10:25:03 16 Q. Interms of fish, for 10:26:17
17 process in order to determine what the potential ~ 10:25:09 17 example, or other -- other life forms or 10:26:19
18 environmental impacts would be, what habitatis ~ 10:25:11 18 environmental aspects that might be specificto  10:26:24
19 there, those types of items. 10:25:13 19 the project, those would need to be taken into 10:26:26
20 Q. Butinthiscase, its  10:25:15 20 correct; correct? 10:26:29
21 not possible to prepare the project description ~ 10:25:18 21 A. Typically, yes, they 10:26:30
22 report that would be submitted to the MOE, because 10:25:22 22 would be taken into account. But they are taken  10:26:31
23 you, in fact, can't state with any certainty where 10:25:25 23 into account in terms of that broader preliminary 10:26:34
24 the project site is; correct? 10:25:28 24 desktop review of the information. 10:26:38
25 A. The material that we saw ~ 10:25:31 25 So if we detect from that that 10:26:39
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1 there's no habitat or the habitat is limited for  10:26:43 1 construction phase, from the operations phase, and 10:27:50
2 certain species, then that's a reasonable piece of 10:26:46 2 also perhaps from the decommissioning phase of the 10:27:53
3 information to move forward to start to formulate  10:26:50 3 project. 10:27:56
4 a project location. 10:26:55 4 Q. And, to your knowledge,  10:27:57
5 And then as we move the 10:26:57 5 has a draft project description report been 10:27:58
6 process along, those turbine locations are sited  10:26:59 6 prepared by the Claimant and submitted to MOE? ~ 10:28:01
7 accordingly. 10:27:03 7 A. No. They wouldn't have  10:28:05
8 Q. But, again, thatisnot ~ 10:27:04 8  prepared one if they had no project to prepare one 10:28:07
9 something that's been done yet. You'restillat  10:27:05 9 for. So it's a formal document -- | wouldn't say  10:28:11
10 the preliminary level of the analysis? 10:27:07 10 aformal document. It's a document that's 10:28:14
n A. Right. And remember that 10:27:10 11 contents are prescribed by the regulation that it 10:28:18
12 draft D R, the draft Project Description Report, 10:27:12 12 has to contain a certain amount of information. ~ 10:28:20
13 it is a draft, and it goes to the MOE for review, 10:27:15 13 Q. And you mentioned also an  10:28:22
14 to say, "Here's what we're thinking of doing for  10:27:18 14 Aboriginal consultations list, 1 believe. 10:28:28
15 our project. We're kicking our project off." 10:27:21 15 A Yes. 10:28:29
16 And that's the document that 10:27:23 16 Q And this is Something 10:28:29
17 they use in order to make some determinations, ~ 10:27:24 17 that a proponent has to request from the Ministry ~ 10:28:30
18 including who you need to contact in terms of ~ 10:27.27 18 if they want to complete the REA process; correct? 10:28:32
19 First Nations aboriginal groups for the 10:27:30 19 A Thatis correct. That's 10:28:35
i(lJ consultatlonsgz)atrrt].e roiect area itself a510:1207':2372'33 20 the first sort of touch-point with the Notice of ~ 10:28:36
22 it's defined, would Fc)er:ainly have pr(’)vided er.10u.gh 10:27:37 2 Prol:ect to the .M.OE as well as providing this draft 10:28:39
2 informati0;1 to get that from the Ministry. As 10_27'_46 22 Project Description Report, and then the MOE makes 10:28:42
- . ' . 23 a determination of -- they call it the Minister's 10:28:45
24 well as a basic understanding of the general types 10:27:44 - S o
25 of environmental impacts you could expect from the 10:27:47 2 list. You get the Minister's list of groups to - 10:28:48
o 25 to consult with. 10:28:50
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1 Q. And these are 10:28:52 1 to that. 10:29:39
2 specifically Aboriginal or First Nations groups ~ 10:28:53 2 MS. WATES: Yeah. We all 10:29:42
3 that might have an interest or a potential 10:28:56 3 stipulate to that. 10:29:43
4 interest in the project area; correct? 10:28:58 4 THE WITNESS: Then | would, 10:29:44
5 A. That's correct. 10:29:00 5 yes. Yes, | would agree. 10:29:45
6 Q. And, to your knowledge,  10:29:00 6 So that -- and that's 10:29:46
7 has the Claimant, Windstream, requested sucha  10:29:03 7 consistent with our project schedule starting 10:29:47
8 list from the MOE in this case? 10:29:05 8 around that time. 10:29:49
9 A. No, they haven't. And  10:29:08 9 BY MS. WATES: 10:29:50
10 they would have no reason to if they had -- if --  10:29:10 10 Q. And are you aware -- 10:29:50
11 the moratorium was put on the project just as they 10:29:13 1 well, if we -- if we look back to the RFP that -- 10:29:54
12 were about to, my understanding, go into starting  10:29:16 12 that was submitted, it was put out in October 10:29:58
13 the project. 10:29:20 13 2010. 10:30:01
14 Q. And, to your knowledge,  10:29:20 14 A. Okay. 10:30:01
15 when was the moratorium or the deferral -- 10:29:23 15 Q. Correct? 10:30:03
16 moratorium on offshore wind imposed? 10:29:27 16 A. Yes. 10:30:03
17 A. Itwould be the early 10:29:29 17 Q. And are you aware of when 10:30:04
18 February. I-- don't recall the exact date. 10:29:30 18 Windstream was awarded its FIT contract? 10:30:09
19 Q. Of which year? 10:29:33 19 A. ldonot have that date, 10:30:12
20 A. ltwould be --again, |  10:29:34 20 no. 10:30:14
21 don't recall the date. 10:29:37 21 Q. Are you aware of when the 10:30:14
22 Q. IfIsaid it were 10:29:37 22 first FIT contracts were awarded? 10:30:18
23 February 11, 2011, would you -- 10:29:39 23 A. Somewhere, if | recall,  10:30:19
24 A. Then - 10:29:39 24 around 2010/2009 area. |don't recall the dates  10:30:22
25 MR. TERRY: We wouldn't object 10:29:39 25 when they were first issued. 10:30:26
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1 Q. Okay. So fromthetime  10:30:28 1 Q. Butifthevarianceis  10:31:32
2 that Windstream was awarded a FIT contractto -- 10:30:30 2 more than 10 metres, then you would have to apply 10:31:34
3 up to the deferral decision, to your knowledge,  10:30:34 3 for an amendment to your REA; correct? 10:31:36
4 they never requested an aboriginal consultation ~ 10:30:38 4 A. That's correct. 10:31:39
5 list? 10:30:41 5 Q. And that would need to be  10:31:39
6 A. Not to my knowledge, no.  10:30:43 6 screened and reviewed and approved by the MOE; ~ 10:31:42
7 Q. You mentioned also the ~ 10:30:44 7 correct? 10:31:44
8 possibility of addressing potential issues through 10:30:52 8 A. That's correct. 10:31:45
9 micrositing and removing or relocating turbine  10:30:55 9 Q. Okay. Andyoudontrule 10:31:45
10 locations and other project infrastructure. 10:30:58 10 out, in your report, the possibility that a 10:31:48
n Now, this is intended to cover  10:31:01 11 variation in the turbine location could be 10:31:51
12 minor adjustments in the turbine locations; 10:31.04 12 required through a mitigation measure of greater ~ 10:31:53
13 correct? 10:31.06 13 than 10 metres; correct? 10:31:55
14 A Yes, thats correct.  10:31:06 14 A. No. Again, its goingto 10:31:57
15 Q. And you stated in your  10:31:07 15 be something very site-specific once we get into  10:31:59
16 report that., t.ypicaTIIy, REAs make aIIowancgs for 10:31:08 16 doing the work or some engineering or technical ~ 10:32:03
17- minor variations in the locations of the turbines 10:31:13 17 concern that arises during, say, the detail design 10:32:07
18 stateq in the REA condition as a variation of plus 10:31:15 18 phase of the project. That's when those issues ~ 10:32:10
;g or mlntl;s 10 metres from the publlshle(;i' :;:;)'ozrgmates, 10:31:18 19 typically would appear. 10:32:13
21 o A Thatscorrect. Thatsa 10:31:22 20 Q. And, again, youfe ot at 10:32:17
22 common devi.ation that is ubiished asa conaitié)n 10:31:23 2 that stage of the - your level of analysis is not 10:32:18
, P ol 22 atthat stage? 10:32:22
23 in the actual approval that you get from the MOE. 10:31:25 23 A No. Our level of 10:32:23
24 That allows for that, once you have crystallized 10:31:28 2 vsi "' . f. hat is th Kth N 10:32:24
o5 your project. 10:31:31 analysis, really, is for w at is the work that we 10: 24
25 need to do in order to make a complete REA filing. 10:32:27
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1 Q. Okay. Idjustliketo  10:32:31 1 Q. Ifwelookatline27.  10:33:28
2 discuss now the fieldwork and studies necessary to  10:32:37 2 A. Okay. 10:33:31
3 complete the natural heritage requirements of the 10:32:39 3 Q. It has avian studies 10:33:32
4 REA. 10:32:41 4 beginning on March 2, 2011 -- 10:33:34
5 A. Okay. 10:32:42 5 A. Right. 10:33:36
6 Q. The schedule that you've 10:32:42 6 Q. --ending November 16,  10:33:36
7 developed allows approximately eight months for ~ 10:32:44 7 2011, so approximately eight months? 10:33:38
8 avian studies, seven months for bat studies, and  10:32:48 8 A. Okay. 10:33:41
9 two months for fish studies; correct? 10:32:50 9 Q. Bat field studies on 10:33:41
10 A. That's correct. 10:32:52 10 February 11, 2011, ending September 8, 2011, 10:33:43
1 Q. And you spoke in your 10:32:53 1 approximately seven months? 10:33:47
12 presentation -- you address specifically the - 10:32:54 12 A. Okay. 10:33:48
13 the bat studies, that you consider that time 10:32:58 13 Q. And line 31 indicates 10:33:48
14 reasonable. But taking into account the overlap  10:33:01 14 that the aquatic field studies begin June 7, 2011  10:33:50
15 that's in the schedule for some of these studies, 10:33:10 15 and end July 31, 2011, approximately two months. ~ 10:33:54
16 it's a total of nine months that we're working ~ 10:33:12 16 So you see all of those times? 10:33:58
17 with for all of the natural heritage studies; 10:33:16 17 A. ldo. 10:33:59
18 correct? 10:33:18 18 Q. Okay. And taking into  10:34:00
19 A. If there's overlap - 10:33:19 19 account the overlap that you see in the schedule ~ 10:34:01
20 Q. Wecan look at thatif ~ 10:33:21 20 there, it spans -- the total natural heritage time 10:34:03
21 you'd like. 10:33:22 21 pans from February 11, 2011 to November 16, 2011; 10:34:08
22 A. Okay, sure. 10:33:22 22 correct? From the activity that begins the 10:34:12
23 Q. It'in the large schedule 10:33:23 23 earliest to the one that ends the latest? 10:34:16
24 that my friend provided to you. 10:33:26 24 A. Yes. Okay. Yes. 10:34:19
25 A. Yes. 10:33:28 25 Q. Okay. Sowe'redealing 10:34:19
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1 with a period of approximately nine months; 10:34:20 1 ends the latest is November 16, 2011, with the ~ 10:35:14
2 correct? 10:34:22 2 bird studies. 10:35:18
3 A. I'mlooking at the 10:34:23 3 A. Okay. Okay. Iseethat. 10:35:19
4 overlap here. It would be helpful if you could  10:34:29 4 Q. Okay. Soyou'd agree 10:35:26
5 refer to specific lines so that I can track -- 10:34:33 5 with me that there is approximately nine months? ~ 10:35:27
6 Q. Yes, line 27 -- 10:34:36 6 A.  Approximately. 10:35:29
7 A. Twenty-seven. 10:34:38 7 Q. --allowed for field 10:35:30
8 Q. --line29andline31.  10:34:38 8 studies in total; correct? 10:35:31
9 A. Okay. 10:34:44 9 A. Yes. Butitendsatthe 10:35:33
10 Q. Soit'sthe three areas  10:34:44 10 same time regardless of when we're starting. It's 10:35:35
1 of -- of field studies that you have opined on,  10:34:46 1 still ending latest in October -- November, 'm  10:35:38
12 the birds, bats, and fish, as | understand they're 10:34:48 12 sorry. 10:35:42
13 referred to. 10:34:53 13 Q. Okay. SoI'djustlike  10:35:43
14 A. Yes. Right. Okay. 10:34:53 14 to see how this compares with the estimated time ~ 10:35:44
15 Well, the longest activity is line 27. That goes 10:34:54 15 in the proposal that WSP provided in 2010. So if 10:35:48
16 the latest. And so it overlaps the other one. So 10:34:56 16 you can turn back to Appendix 2 of the WSP report  10:35:52
17 that is the period of time for those studies. 10:35:01 17 and look at Section 5. Id like to look at the ~ 10:36:00
18 Q. Right. Anditstartsa  10:35:03 18 bird studies specifically. 10:36:08
19 little bit later than the other ones; correct? 10:35:04 19 So looking at Section 5, page  10:36:12
20 A. Yes. Right. Okay. 10:35:07 20 1-- 10:36:15
21 Q. Soif we look at the 10:35:08 21 A. Okay. 10:36:16
22 activity that starts the earliest, that's the bat  10:35:09 22 Q. --the fourth paragraph  10:36:16
23 studies, February 11, 2011. 10:35:12 23 under Section 5.1.1, Bird survey, it states that: 10:36:18
24 A. Okay. 10:35:12 24 "The present proposal 10:36:23
25 Q. And the activity that 10:35:13 25 aims for a one-year bird  10:36:24
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1 survey." 10:36:26 1 whether or not you're actually conducting field ~ 10:37:32
2 A. Okay. 10:36:26 2 studies for all 12 months, it's a 12-month period; 10:37:34
3 Q. Do you see that? And 10:36:27 3 correct? 10:37:37
4 then page -- I'm sorry. 10:36:31 4 A. ltwould - itwould --  10:37:37
5 A. Yes, | see that. 10:36:34 5 you would be sampling in or doing the work in the  10:37:40
6 Q. Okay. Page 3 of the 10:36:35 6 appropriate seasons during a one-year period, yes. 10:37:43
7 section in the fifth paragraph, under Section 5.2, 10:36:38 7 Q. Overthecourseofone  10:37:46
8 "Bat Survey," this is the one you were referring  10:36:45 8 year? 10:37:47
9 to in your presentation. | believe -- 10:36:46 9 A. Yes. 10:37:47
10 A. Okay. Yes. 10:36:48 10 Q. Okay. And inthe 10:37:48
1 Q. --itsaysitperformed 10:36:49 1 schedule that's been submitted for this 10:37:50
12 during a one-year survey. And you've clarified  10:36:50 12 arbitration, the period is shortened from 12 10:37:52
13 your opinion on that in the presentation, | 10:36:56 13 months to nine months; correct? 10:37:55
14 believe. 10:36:58 14 A. ltstill covers - thats 10:37:57
15 So if we can turn to page 4 10:36:58 15 correct, but the period of the studies being done  10:38:01
16 now. We see, in Section 5.2, again, the fisheries 10:37:00 16 are hitting the survey windows that are required  10:38:05
17 and benthics work. And on pages 5 and 6, there's  10:37:04 17 -- that we have to do that work. 10:38:09
18 a list of points, and it sets out a schedule. 10:37:12 18 So we -- for birds, we 10:38:12
19 Point 2 on page 6 says: 10:37:16 19 typically look at spring and -- and fall. Spring 10:38:15
20 "Field inventory is 12 10:37:19 20 season is when they're migrating, and breeding ~ 10:38:18
21 weeks over one year." 10:37:20 21 birds are there, and fall migration. So--so  10:38:20
22 Do you see that? 10:37:21 22 it's encapsulated. So the actual time duration is 10:38:24
23 A. ldo. 10:37:22 23 shorter, but it's still within that one year of ~ 10:38:27
24 Q. So, in 2010, WSP proposed  10:37:23 24 data. 10:38:31
25 to conduct the field studies over -- you know, 10:37:29 25 Q. Okay. Sooneyearof  10:38:32
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1 data for birds -- 10:38:35 1 Q. And now if we look at 10:39:41
2 A. Yes. 10:38:36 2 page 27, the third paragraph from the bottom of ~ 10:39:43
3 Q. --according to the 10:38:36 3 the page, it states: 10:39:46
4 seasonality? 10:38:37 4 "Because of the potential 10:39:49
5 A. Yes. One--I'mtrying  10:38:38 5 for large year-to-year ~ 10:39:50
6 to find a way to explain. It says one seasonor  10:38:41 6 variation in activities,  10:39:51
7 one -- two seasonal surveys withinthe spanofa  10:38:44 7 preconstruction baseline  10:39:53
8 year. 10:38:48 8 surveys --" 10:39:55
9 Q. I'djust like to show you 10:38:49 9 Sorry. 10:39:55
10 Exhibit C-1426 at Tab 4. It's a document called  10:38:50 10 "'-- preconstruction 10:39:56
1 "Wind Turbines and Birds: A Guidance Document for 10:38:50 1 baseline studies should  10:39:57
12 Environmental Assessment," published by 10:39:01 12 extend over at least two  10:39:58
13 Environment Canada and the Canadian Wildlife 10:39:02 13 years." 10:40:00
14 Service in April 2007. 10:39:06 14 Do you see that? 10:40:00
15 You're familiar with this 10:39:06 15 A. Okay. |do see that, 10:40:01
16 document? 10:39:08 16 yes. 10:40:03
17 A. | have some familiarity =~ 10:39:08 17 Q. So, according to this 10:40:03
18 with it, but, again, | rely, as a project manager, 10:39:11 18 document, the guidance from Environment Canada and 10:40:07
19 on my biology team and -- and others for this 10:39:13 19 Canadian Wildlife Service is that bird studies ~ 10:40:12
20 particular guidance. 10:39:18 20 should be conducted over the course of two years  10:40:16
21 Q. Ifweturnto page 26 of 10:39:25 21 as opposed to one year; correct? 10:40:18
22 the document and look at the title to Section 8.5, 10:39:27 22 A. That's what the document  10:40:21
23 it's called "Special Considerations Relatingto ~ 10:39:36 23 says, yes. 10:40:22
24 Offshore Projects." Do you see that? 10:39:39 24 Q. And if we go back to the  10:40:23
25 A. |see that. 10:39:40 25 2010 WSP proposal at page -- Appendix 2 of your ~ 10:40:25
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1 report and look at the first page of Section 5,  10:40:31 1 And there WSP is citing to the  10:41:19
2 and we will look at the beginning of the third ~ 10:40:47 2 Wind Turbines and Birds Guidance Document. Doyou 10:41:25
3 paragraph. It states there -- 10:40:48 3 see that. 10:41:27
4 A. Sorry, we're in -- 10:40:52 4 A ldo. 10:41:27
5 Q. I'min Appendix 2 of the 10:40:53 5 Q. And that's the exhibit ~ 10:41:28
6 report, the 2010 proposal -- 10:40:55 6 that we -- that we just looked at; correct? 10:41:29
7 A. Okay. 10:40:56 7 A. Okay. Yes. 10:41:31
8 Q. --and Section 5 of the  10:40:57 8 Q. And just back in the main  10:41:32
9 proposal. 10:40:58 9 text of that paragraph, you stated: 10:41:34
10 A. Section 5. 10:40:59 10 "Since the installation ~ 10:41:37
11 Q. It's where the page 10:41:00 11 of turbines foundation ~ 10:41:38
12 numbering restarts. 10:41:01 12 systems could begin 10:41:39
13 A. Yes, okay. 10:41:02 13 during summer of 2012 --*  10:41:40
14 Q. Ifwe look at the 10:41:03 14 According to the RFP documents  10:41:43
15 beginning of the third paragraph there, it states: 10:41:04 15 at that time. 10:41:45
16 "Federal guidelines 10:41:07 16 A. Okay. 10:41:45
17 concerning bird surveys  10:41:07 17 Q. '"--the project timeline  10:41:46
18 for offshore wind 10:41:09 18 is not compatible with a ~ 10:41:47
19 projects indicate that,  10:41:10 19 two-year bird survey."  10:41:48
20 because of the potential  10:41:11 20 And it indicates that: 10:41:50
21 for large year-over-year  10:41:12 21 "WSP's intent was to 10:41:51
22 variations in activities, 10:41:15 22 engage both CWS --" 10:41:52
23 preconstruction baseline  10:41:16 23 That is Canadian Wildlife. 10:41:55
24 studies should extend 10:41:17 24 A. Canadian Wildlife 10:41:56
25 over at least two years." 10:41:18 25 Services. 10:41:58
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1 Q. Survey? Okay. Services. 10:41:58 1 year of bird data. And, again, we relied on other 10:42:54
2 "--and MNR earlyonin  10:41:59 2 reports to support this and including Kerlinger ~ 10:42:58
3 the process and negotiate  10:42:00 3 for -- for this information. 10:43:03
4 a single year 10:42:01 4 Q. Okay. But--and you 10:43:04
5 preconstruction survey."  10:42:02 5 mentioned that the Canadian Wildlife Service 10:43:09
6 A. Yes. 10:42:04 6 represents a different -- and MNR, you know, 10:43:13
7 Q. Do you see that? 10:42:04 7 they're different jurisdictions, federal and 10:43:14
8 A. ldo. 10:42:05 8 provincial; correct? 10:43:17
9 Q. Okay. Sowhat | 10:42:05 9 A. Yes. 10:43:18
10 understand WSP, in 2010, is saying here that 10:42:11 10 Q. And you mentioned the 10:43:18
11 regulators normally require two years of bird 10:42:14 11 Canadian Environmental Assessment process, which | 10:43:19
12 studies and that you would have to negotiate 10:42:18 12 involve -- | understand is an environmental 10:43:26
13 specifically to get it down to one year of bird ~ 10:42:21 13 screening. Is that correct? 10:43:27
14 studies; correct? 10:42:23 14 A. That's correct. 10:43:28
15 A. That's correct. But 10:42:24 15 Q. And this would be 10:43:29
16 we're talking two jurisdictions here. So Canadian 10:42:25 16 required -- if it's engaged, it would be required  10:43:30
17 Wildlife Service is the federal agency. Sothat 10:42:29 17 in order to construct the project; correct? 10:43:35
18 would be the Canadian Environmental Assessment Act 10:42:32 18 A. It would be required, 10:43:37
19 requirement. 10:42:35 19 yes. 10:43:38
20 And it is a guideline. It's  10:42:36 20 Q. So to the extent that MNR  10:43:38
21 not -- it's not a document that we're -- we're  10:42:39 21 only required one year of avian studies, if -- the 10:43:41
22 compelled to use, although -- so that's something  10:42:42 22 federal regulators required two, then that would ~ 10:43:45
23 to consider as well. 10:42:46 23 be on the critical path in the project schedule;  10:43:48
24 So interms of the REA, we 10:42:47 24 correct? 10:43:51
25 think that it would be reasonable for a single  10:42:51 25 A. We would have to look and  10:43:51
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1 see what room there was in the schedule between  10:43:52 1 on, Ms. Wates. 11:02:33
2 completing the first year of bird data work, and  10:43:57 2 BY MS. WATES: 11:02:35
3 if another year was required, we've got 12 months' 10:44:00 3 Q. Thankyou. Ijusthave 11:02:35
4 worth of review from -- and an appeal at the ERT. 10:44:04 4 one more brief set of questions. You referredto  11:02:38
5 So it seems to me there would be adequate time,  10:44:08 5 the 40-day screening review service standard. We 11:02:42
6 within that overall project schedule that you 10:44:11 6 talked about that. That's for screening 11:02:47
7 could get those studies to line up at the end, if 10:44:13 7 applications for the REA; correct? 11:02:50
8 the requirement was for an additional year of bird 10:44:16 8 A. Yes. 11:02:52
9 data. 10:44:19 9 Q. And the six-month service 11:02:52
10 PRESIDENT: Ms. Wates, how 10:44:22 10 standard for the technical review of applications, 11:02:54
11 long do you think you still need? We'll be 10:44:23 11 that you relied on both of those in making the ~ 11:02:56
12 breaking fairly soon depending on how much you  10:44:28 12 schedule. We had discussed that; correct? 11:02:59
13 need. 10:44:31 13 A. That's correct. 11:03:01
14 MS. WATES: | think I should  10:44:32 14 Q. Now, you said that, for ~ 11:03:10
15 only need another 10 to 15 minutes perhaps. But 10:44:33 15 the purpose of scheduling, you rely on the service 11:03:15
16 we can break and resume afterwards. 10:44:36 16 standards from the Ministry. Butinyour --in  11:03:18
17 PRESIDENT: If it expedites ~ 10:44:39 17 your experience as a permitting consultant, it can 11:03:20
18 matters. Okay. Let's break for -- because we ~ 10:44:41 18 actually take much longer than that, can't it? ~ 11:03:24
19 will still have, I suppose, redirect and possibly  10:44:44 19 A. ltcantake longer,and  11:03:26
20 questions from the Tribunal. So let's break for  10:44:48 20 on the other hand, it can take shorter as well.  11:03:28
21 15 minutes now, and we will continue at 11:00. 10:44:51 21 Q. Butin terms of the 11:03:31
22 MS. WATES: Thank you. 10:44:54 22 service standards, it's possible that it can, in ~ 11:03:34
23 --- Recess taken at 10:47 a.m. 10:47:02 23 fact, take much longer. 11:03:38
24 --- Upon resuming at 11:02 a m. 11:01:47 24 And the director, in fact, of 11:03:39
25 PRESIDENT: Okay. Wewillgo 11:02:31 25 the approvals program of the REA has attested in ~ 11:03:45
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1 this arbitration that the screening time can take, 11:03:48 1 A. Yes, in some cases. 11:04:54
2 in fact, between one to nine months, with an 11:03:51 2 Q. Significantly longer than  11:04:55
3 average of six months for Class 3 and 4 onshore ~ 11:03:54 3 six months? 11:04:57
4 wind projects. Are you -- is that consistent with  11:03:57 4 A. Sometimes. 11:04:57
5 your experience? 11:03:59 5 Q. Approximately how long ~ 11:04:59
6 A. It's consistent with some  11:04:00 6 would you say is the longest time that it's taken, 11:05:01
7 of our experience on projects. However, I would 11:04:02 7 in your experience? 11:05:03
8 like to say that, again, from a project-planning  11:04:05 8 A. | have worked on many 11:05:04
9 perspective, we need to use the published 11:04:08 9 projects, and | can't really recall in terms of a  11:05:06
10 standards for our schedules. And that's what was 11:04:10 10 specific time frame, to be honest with you, in 11:05:09
1 used for in this case. 11:04:14 1 terms of the longest one, no. 11:05:13
12 Q. And, I mean, that's from  11:04:15 12 Q. Maybe not specifically ~ 11:05:15
13 the screening perspective. But then from the 11:04:17 13 the longest one, but on the upper end of the 11:05:17
14 perspective of technical review, she's indicated  11:04:19 14 range, if you were to estimate, in your 11:05:20
15 that it's taken between 5 and 20 months. Isthat 11:04:24 15 experience, doing permitting and working with the  11:05:22
16 also consistent with your experience? 11:04:29 16 Ministry, how long would you estimate it could ~ 11:05:25
17 A. Notin my experiencein  11:04:32 17 take? 11:05:31
18 terms of a 20-month turnaround, no. Certainly ~ 11:04:34 18 A. Again, I really can't 11:05:32
19 sometimes on the shorter end of five months, yes. 11:04:37 19 give an estimate, because every project is going  11:05:34
20 Sometimes a little longer. It really dependson  11:04:40 20 to be different, and the types of questionsand ~ 11:05:37
21 the project and the issues that are there. 11:04:44 21 things that the Ministry needs to review are going 11:05:39
22 Q. Soyou have been involved 11:04:45 22 to be different and, and sometimes it'sacase  11:05:43
23 in onshore wind projects, for example, where the  11:04:47 23 where a project has a lot of public opposition in  11:05:44
24 technical review of the application by MOE took ~ 11:04:49 24 an area, and those comments need to be reviewed ~ 11:05:49
25 longer than six months? 11:04:52 25 very carefully. And that takes additional time.  11:05:52
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1 Or there is a specific technical item that is 11:05:55 1 Q. Infact--I'msorry. I 11:06:52
2 potentially problematic and needs to be reviewed. 11:06:00 2 just want to correct that. Did you say threeto  11:06:54
3 So, again, | can't provide an estimate until we do 11:06:05 3 six months? 11:06:56
4 the work. 11:06:09 4 A. Yes. 11:06:57
5 Q. Right. | appreciate that 11:06:10 5 Q. So then adding on the 11:06:57
6 it has to be assessed on a project-by-project 11:06:11 6 additional six months, it would be 12 months, i 11:06:58
7 basis, but for the projects that you've already ~ 11:06:14 7 fact, one year of technical review? 11:07:00
8 dealt with the permitting for -- 11:06:17 8 A. Yes. 11:07:02
9 A. Yes. 11:06:19 9 Q. Just checkingmy--I'm  11:07:02
10 Q. —Ildliketojustask  11:06:19 10 not a mathematician. | became a lawyer because ~ 11:07:05
11 again if you can -- you said it sometimes can take 11:06:22 11 sometimes even basic math evades me. 11:07:09
12 longer than six months. 11:06:25 12 PRESIDENT: That's in the 11:07:12
13 A. Yes. 11:06:26 13 transcript. 11:07:14
14 Q. And I'd just like to 11:06:26 14 BY MS. WATES: 11:07:15
15 know, in your experience, what the upper end of ~ 11:06:27 15 Q. Okay. So inyour 11:07:15
16 that range has been. You don't have to identifya 11:06:29 16 experience, it can take potentially as longasa 11:07:16
17 specific project, but for an onshore wind project 11:06:32 17 year. You mentioned that sometimes public 11:07:19
18 generally, one that's been more difficult, how  11:06:35 18 opposition can play into that process. 11:07:22
19 long has that technical review process taken? 11:06:37 19 A. Yes. 11:07:25
20 A. It's taken additional 11:06:40 20 Q. And I understand that 11:07:26
21 three to six months, depending on the project,  11:06:42 21 there's some public consultation involved. 11:07:28
22 Yes. 11:06:45 22 A. Correct. 11:07:31
23 Q. So 10 months, then, if we 11:06:45 23 Q. So this public opposition 11:07:31
24 -- you said an additional three to six months?  11:06:49 24 that you referred to, would it be coming in 11:07:34
25 A. Yes. 11:06:52 25 through the public consultation process of the ~ 11:07:36
Page 107 Page 108
1 REA? 11:07:38 1 Q. Thank you. Are you 11:08:41
2 A. Yes. 11:07:39 2 familiar with the environmental registry of the ~ 11:08:42
3 Q. Okay. And in the case of 11:07:40 3 Ontario Government? 11:08:46
4 the first offshore wind project in Ontario, 11:07:42 4 A. Yes. 11:08:46
5 planned for 300 megawatts -- 11:07:45 5 Q. And are you aware of the  11:08:47
6 A. Yes. 11:07:48 6 EBR posting that was made to -- with the decision 11:08:50
7 Q. --inyour experience 11:07:48 7 of the deferral on February 11, 2011? 11:08:54
8 dealing with onshore wind projects, would you 11:07:51 8 A. No, I haventseenthat 11:08:56
9 expect much public opposition to this project?  11:07:54 9 particular posting. 11:09:00
10 A. l'would expect, actually, 11:07:56 10 Q. Okay. Perhapswe could  11:09:00
11 less, only because onshore wind projects tend to  11:07:59 11 pull that up so that we can just look at what 11:09:01
12 affect many different landowners and stakeholders. 11:08:03 12 public comment there has been. 11:09:06
13 And in this particular case,  11:08:07 13 A. Okay. 11:09:08
14 we're far away from any property owners. Soon  11:08:09 14 MS. WATES: Donnie, would you 11:09:08
15 that aspect, I think the volume of comments that  11:08:12 15 be able to pull up Exhibit C-0725? 11:09:09
16 would have to be dealt with by -- by 11:08:14 16 BY MS. WATES: 11:09:09
17 directly=affected stakeholders and property owners 11:08:18 17 Q. Sowe'l see this is 11:09:19
18 would be much, much less. In terms of providing  11:08:20 18 MOE's decision posting, dated February 11, 2011.  11:09:23
19 comment on other aspects of the project, because  11:08:24 19 A. Okay. 11:09:28
20 it's an offshore project, that's an unknown. But 11:08:26 20 Q. If we scroll down -- 11:09:28
21 -- so from that perspective, | would expect less  11:08:30 21 that's good there -- the third paragraph: 11:09:30
22 interest in the project from people that would be  11:08:33 22 "In light of the comments  11:09:35
23 directly affected or close to the turbines because 11:08:35 23 received in responseto  11:09:37
24 there really aren't very many people close by the 11:08:38 24 MOE and MNR's postings ~ 11:09:38
25 site. 11:08:41 25 and, in particular, the ~ 11:09:39
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1 identified need for 11:09:40 1 adequate protection, or  11:10:27
2 further study, Ontariois  11:09:41 2 there were significant ~ 11:10:29
3 not proceeding with any ~ 11:09:42 3 areas of scientific 11:10:30
4 development of offshore  11:09:43 4 uncertainty." 11:10:31
5 wind projects until the  11:09:44 5 So this is indicated as being  11:10:32
6 necessary scientific 11:09:46 6 the majority of respondents that MOE received 11:10:33
7 research is completed and  11:09:46 7 during the public consultation. 11:10:37
8 an adequately informed ~ 11:09:48 8 So given the comments that 11:10:39
9 policy framework can be  11:09:49 9 were received by the MOE on this proposal, you ~ 11:10:44
10 developed.” 11:09:50 10 don't consider that there would be a high level of 11:10:47
1 And if we -- if we scroll down 11:09:52 1 engagement from the public and opposition to the  11:10:51
12 to the second page -- yes, keep going -- it says, 11:09:53 12 project on a project-specific basis? 11:10:54
13 "Comments received on the proposal: 1,403." Do 11:10:01 13 A. Project-specific basis, | 11:10:56
14 you see that. 11:10:04 14 think that that proposal is maybe a little 11:10:59
15 A. ldo. 11:10:04 15 different than the actual project itself. 11:11:01
16 Q. And if we keep scrolling, 11:10:05 16 And | have seen projects, 11:11:03
17 down, under "Effects of the Consultation on the  11:10:09 17 onshore projects, that have generated many more  11:11:06
18 Decision," it states that: 11:10:14 18 comments for their postings. So that level of ~ 11:11:08
19 "A majority of 11:10:18 19 interest for a project of 300 megawatts would be  11:11:13
20 respondents expressed 11:10:19 20 about what we would expect for that. 11:11:17
21 concern that either the  11:10:19 21 Again, it's the specific 11:11:20
22 proposed 5-kilometre 11:10:20 22 landowner comments that we normally deal with that 11:11:23
23 exclusion zone may notbe 11:10:21 23 are -- to us, are the more thorny issues to deal  11:11:25
24 far enough from the 11:10:26 24 with for the developer. 11:11:29
25 shoreline to provide 11:10:26 25 Q. Just one moment to confer 11:11:30
Page 111 Page 112
1 with my colleagues. Those are all of our 11:11:35 1 the OPA dealt with the issue of excessive 11:14:39
2 questions for the witness. 11:11:44 2 permitting delays by the MOE in the context of the 11:14:43
3 PRESIDENT: Thank you, 11:11:47 3 FIT program? 11:14:46
4 Ms. Wates. 11:11:49 4 A. Sotheydealwithitina 11:14:47
5 Any questions in redirect?  11:11:51 5 reasonable manner, when -- by either using force  11:14:49
6 MS. SEERS: Yes, we do. Ifwe 11:11:54 6 majeure or using other tools to grant 11:14:53
7 could ask the Tribunal's indulgence of a few 11:11:55 7 across-the-board extensions for certain projects  11:14:56
8  minutes to gather our thoughts and documents, that 11:11:57 8 to allow them to deal with these - these delays ~ 11:14:58
9 would be much appreciated. 11:12:00 9 in a technical review, if there's an item that has 11:15:02
10 PRESIDENT: Five minutes? 11:12:02 10 to be reviewed in detail. So that's the normal  11:15:07
11 MS. SEERS: Thank you. 11:12:04 1 tool they use, but they don't impose on the 11:15:11
12 --- Recess taken at 11:12 a.m. 11:12:05 12 developer to have to sort of eat that time. It's 11:15:13
13 - Upon resuming at 11:14 a m. 11:14:09 13 looked after. It's been our experience. 11:15:18
14 PRESIDENT: Okay. Wewillgo ~ 11:14:12 14 Q. Soitsnot—its  11:15:20
15 on, Ms. Seers. 11:14:13 15 not -- the developer doesn't get penalized for ~ 11:15:22
16 CROSS-EXAMINATION BY MS. SEERS: 111413 | 16 thar? 111526
7 Q. Yes. Good morning, 11:14:15 17 A No, they don't get 11:15:26
18 Mr. Roberts. Just a few questions for you. 11:14:16 18 penalized for.that. They get_ pena_hzed for thl_ngs 11:15:27
19 A Sure. 11:14:20 ;g that tr;)ey qfo,r:f thr?y’re de.laylng thlngi)sl on their 1'1:15:30
20 Q. You'l recall that 11:14:20 ”1 OWZ' fjt ! thlsttthere aCt'g% rzasona k)',’ i tlh1-15.ff'15'37
21 Ms. Wates asked you a question about delays by the 11:14:21 - producing wha N €y need 1o do, wor |ng wi € oo
22 MOE in processing screening and technical reviews, 11:14:25 regu!ators, then then theyre not penalized for 11:15:39
2 and she suagested t that it had taken bet 11-14:31 23 that in terms of their contract. 11:15:41
ggested to you that it had taken between
24 5 and 20 months turnaround in certain cases. 11:14:34 24 Q. Okay. Has MOE --and 11:15:47
. 25 this is, 1 suppose, a similar -- in a similar 11:15:48
25 In your experience, how has ~ 11:14:38
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1 vein, but have MOE proponents and the OPA, inyour 11:15:50 1 on the expert report of Dr. Paul Kerlinger; 11:17:11
2 experience, worked together ina pragmaticand ~ 11:15:54 2 correct? 11:17:14
3 coordinated approach in dealing with these kinds ~ 11:15:58 3 A. That's correct. And 11:17:15
4 of issues? 11:16:00 4 Dr. Kerlinger had proposed a number of different  11:17:16
5 A. It's difficult to answer, 11:16:01 5 methodologies in order to conduct those carcass ~ 11:17:19
6 because a developer often only sees the government 11:16:05 6 searches post-construction. So one of those 11:17:22
7 as an agency and arms of the government. So they 11:16:08 7 methods or some combination thereof would -- would 11:17:25
8 -- inthe past, they have acted reasonably in 11:16:13 8 seem to be reasonable to put forward as something 11:17:28
9 terms of giving that relief when there are --are  11:16:15 9 to do the environmental monitoring. 11:17:32
10 difficulties with the process. 11:16:19 10 Q. Okay. Thankyou. And | 11:17:34
11 Q. Right. Okay. Your 11:16:20 11 note for the record that Dr. Kerlinger's report ~ 11:17:36
12 indulgence for one moment. | apologize. The rest 11:16:36 12 was submitted by the Claimant in this proceeding  11:17:39
13 is my own handwriting. 11:16:43 13 along with its Memorial and that the Respondent ~ 11:17:42
14 You'll recall, Mr. Roberts, 11:16:45 14 has chosen not to cross-examine Dr. Kerlinger, but 11:17:45
15 that Ms. Wates asked you a question about 11:16:46 15 I will be handing -- or my colleague will be 11:17:48
16 post-construction monitoring for birds and 11:16:49 16 handing up Dr. Kerlinger's CV since his evidence  11:17:51
17 specifically about bird carcass searches. 11:16:51 17 has now been raised via Mr. Roberts. 11:17:56
18 A. Yes. 11:16:54 18 And | would ask you, 11:18:03
19 Q. And you answered that the 11:16:55 19 Mr. Roberts, could you please, with the benefit of 11:18:04
20 Ministry and agencies deal with this ina 11:16:56 20 Dr. Kerlinger's CV, who is not unfortunately in ~ 11:18:08
21 responsible manner and do their best inorderto  11:16:58 21 the room, could you perhaps, once everyone has ~ 11:18:11
22 work with the proponent to come to an outcome.  11:17:00 22 their documents in order -- it should just be the 11:18:14
23 A. Yes. 11:17:02 23 CV. And | suppose you have been handed the report 11:18:25
24 Q. Andsotobeclear, for  11:17:02 24 itself as well. 11:18:32
25 the record, in preparing your report, you relied  11:17:08 25 MS. NETTLETON: |donthave 11:18:34
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1 sufficient copies for the Tribunal. I need the CV 11:18:36 1 there were questions about carcass searches, and  11:19:35
2 as well. Thank you. 11:18:40 2 the matter is dealt with in Dr. Kerlinger's report 11:19:39
3 BY MS. SEERS: 11:18:43 3 and Mr. Roberts -- Mr. Roberts' report addresses  11:19:41
4 Q. Okay. So with the 11:18:43 4 that matter relying on Dr. Kerlinger's report, ~ 11:19:47
5 benefit of Dr. Kerlinger's CV, Mr. Roberts, would  11:18:45 5 who, of course, is not being cross-examined. 11:19:49
6 you please briefly explain for the Tribunal 11:18:48 6 PRESIDENT: Go ahead. 11:19:53
7 Dr. Kerlinger's experience and expertise in 11:18:52 7 BY MS. SEERS: 11:19:55
8 connection with birds and the impact from offshore 11:18:54 8 Q. You will recall also, 11:19:55
9 wind turbines or wind turbines generally on birds. 11:19:00 9 Mr. Roberts, that Ms. Wates asked you a question  11:19:56
10 A. So-- 11:19:03 10 about fish and benthic life form studies. 11:19:59
11 MS. WATES: Excuse me. Sorry, 11:19:04 11 A. Yes. 11:20:03
12 just before the witness answers that question, if 11:19:05 12 Q. Andyou noted thatthe ~ 11:20:03
13 I can object. This, as Ms. Seers -- as my friend 11:19:07 13 assessment of these matters by the Ministry are ~ 11:20:05
14 stated, Dr. Kerlinger's report and his CV are 11:19:11 14 understood. And to be clear, for the record, in  11:20:08
15 already in the record, and it's not clear tome  11:19:15 15 preparing your reports -- your report in 11:20:12
16 what the benefit of having the witness read into  11:19:19 16 connection with fish and aquatic studies, you 11:20:14
17 the record -- 11:19:21 17 relied on the expert opinions of Ms. Joanne Lane? 11:20:18
18 PRESIDENT: Itendtosustain 11:19:23 18 A. That's correct. Itwas 11:20:21
19 that objection. There was no questions about 11:19:24 19 contained in Baird's report. 11:20:22
20 Dr. Kerlinger's report on cross-examination. So  11:19:26 20 Q. Correct. So she has 11:20:23
21 this is on record. 1don't think we need to get  11:19:29 21 submitted expert opinions in each of the two Baird 11:20:26
22 into this. 11:19:31 22 reports that are before the Tribunal in this 11:20:29
23 MS. SEERS: Okay. Thank you, 11:19:32 23 proceeding, as | understand it. 11:20:30
24 Mr. President. 11:19:32 24 A. Yes. 11:20:32
25 For the clarity of the record, 11:19:33 25 Q. And I note, for the 11:20:32
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1 record, that Canada has also declined to 11:20:35 1 various seasons in the course of a year? 11:21:38
2 cross-examine Ms. Lane, and | will save you the  11:20:37 2 A. That's correct. 11:21:40
3 trouble of being handed her CV, butiitisinthe 11:20:40 3 Q. Andiflcouldtakeyou 11:21:41
4 appendices to the Baird report. 11:20:44 4 to the actual schedule, project -- proposed 11:21:42
5 And I would just confirm 11:20:47 5 project schedule -- or permitting project schedule 11:21:46
6 again, for the record, Mr. Roberts, that the 11:20:48 6 that Genivar proposed, you will find that at 11:21:48
7 questions that were put to you about fish studies 11:20:51 7 Appendix C to the Genivar proposal. | 11:21:51
8 and aquatic studies are within the expertise of ~ 11:20:55 8 unfortunately don't have it, so -- but it's Gantt  11:21:54
9 Mes. Lane, and you relied on that? 11:20:58 9 charts. 11:22:14
10 A. That is correct. 11:21:00 10 A. Okay. 11:22:14
11 Q. Okay. 11:21:01 11 Q. Andifyoulookatline6 11:22:14
12 MS. WATES: Again, just a 11:21:05 12 on the second page of the appendix, so the second 11:22:20
13 brief objection. For the record | was asking 11:21:06 13 Gantt chart, there should be, if my notes are 11:22:24
14 Mr. Roberts specifically about the content of the  11:21:08 14 accurate, a line entry for avian field surveys.  11:22:26
15 WSP proposal in 2010, which addressed these 11:21:12 15 A. Yes. Line5. 11:22:31
16 issues, and which was appended to his report. 11:21:15 16 Q. Oh, line 5. Okay. 11:22:33
17 MS. SEERS: Okay. 11:21:19 17 A. Mm-hmm. 11:22:33
18 BY MS. SEERS: 11:21:21 18 Q. Andwould you understand  11:22:35
19 Q. You'll recall, 11:21:22 19 that to mean bird field studies, avian field 11:22:36
20 Mr. Roberts, that Ms. Wates took you to references 11:21:24 20 studies? 11:22:39
21 in the Genivar proposal that referred to one-year 11:21:26 21 A. Yes, that's right. 11:22:40
22 surveys? 11:21:31 22 Q. Okay. And how many days 11:22:40
23 A. Yes. 11:21:31 23 are stated to be reserved there for? 11:22:42
24 Q. And you answered that the 11:21:32 24 A. 186 days. 11:22:45
25 Genivar proposal had studies conducted over 11:21:34 25 Q. So about six months? 11:22:47
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1 A. Right. 11:22:49 1 you a question about potential public opposition  11:23:54
2 Q. Giveortake. Andsodo 11:22:49 2 to the project so-called NIMBY opposition, not in  11:23:57
3 you know why or can you -- | know you weren't 11:22:53 3 my backyard. 11:24:03
4 involved in preparing this proposal, but can you  11:22:57 4 A. Yes. 11:24:04
5 offer up a possible explanation for us 11:22:59 5 Q. And you'l recall you 11:24:04
6 non-biologists as to why something could be stated 11:23:02 6 said that you would expect less NIMBY opposition  11:24:06
7 to take six months in a Gantt chart and be 11:23:04 7 for this particular project. In light of the 11:24:09
8  explained as taking a year in the verbiage that ~ 11:23:08 8 location of this particular project, could you  11:24:14
9 accompanied the proposal? 11:23:11 9 maybe comment on why that would be in the context  11:24:18
10 A. Because those studies  11:23:12 10 of where it's physically located and what the ~ 11:24:21
11 conducted during that time period for two specific 11:23:14 11 surrounding area is like there? 11:24:24
12 windows in the spring and in the fall would 11:23:17 12 A Soitis located far 11:24:27
13 constitute a year of data, because those are the ~ 11:23:20 13 offshore with the 5-kilometre buffer. Itsaway —11:24:30
14 survey windows that we use. We don't survey 11:23:23 14 from - it's away from people who would be 11:24:33
5 during the wintertime. So the spring season is ~ 11:23:25 15 directly affected or have specific concerns about  11:24:35
16 important, and the fall season are important. The 11:23:28 16 the project in terms of perhaps how it looks or — 11:24:38
17 other seasons are not important for - for the  11:23:31 17 or noise issues, the normal sort of things that ~ 11:24:42
ig survey. kv, And o -1 11:23:3141 2335 18 people get concerned about when a wind project is  11:24:45
20 we're all clez?r.for thaeyﬁon-bi(s)l(z)gi;tjssinS (t)he roo.m -11'23'36 2 proposed near them. . 11:24:50
21 with, when biologists say "one year," they don't 1i'23;'40 20 And th_e ott_1er ftem that we 11:24:50
22 nece’ssarily mean what lay people u;lderstand to be il'é3'42 2 hear about all the time is people are concerned  11:24:54
. o 22 about property values with a project near them.  11:24:57
23 12 months; is that correct? 11:23:45 23 And so we would anticipate, based on the fact that 11:24:59
24 A. That's correct, yes. 11:23:46 " pate, . o
25 Q. Now, Ms. Wates also asked  11:23:47 there are very few I_and owners near the prOJ_ect, 11:25:03
' 25 that we would receive none of those complaints or  11:25:06
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1 very few. 11:25:09 1 Q. Soitsascenic. In 11:26:14
2 Q. And are you aware, in 11:25:10 2 your experience, is it a common recreational area? 11:26:16
3 terms of the public opposition that had been 11:25:11 3 A. Yes. 11:26:21
4 expressed to certain offshore wind projects in ~ 11:25:14 4 Q. Andhow about--doyou 11:26:21
5 certain parts of Ontario, are you aware of what ~ 11:25:18 5 have any knowledge about other proposed offshore  11:26:24
6 the local attributes may have been for those areas 11:25:21 6 wind projects in the province perhaps in other ~ 11:26:26
7 in the locations of those proposed projects? 11:25:25 7 lakes? 11:26:29
8 A. Sotheonethatwassort 11:25:27 8 A. Notinthe --I'maware  11:26:30
9 of topical because it was close to Toronto was one 11:25:29 9 of some of the ones that were proposed, but none  11:26:32
10 off the Scarborough Bluffs, and | don't recall the 11:25:32 10 of the specific details on those projects. 11:26:34
11 distance from the shoreline. But when viewing the 11:25:35 11 Q. Are you aware of any 11:26:36
12 artist's rendering of what they would look like, 11:25:40 12 proposed for the -- roughly around the Windsor ~ 11:26:38
13 it was almost purely a visual -- a visual, 11:25:42 13 area, for example, or Leamington area? 11:26:40
14 esthetic-type of an argument that people are 11:25:49 14 A. That's not one of the 11:26:42
15 making. 11:25:51 15 ones | was familiar with, no. 11:26:44
16 Q. And for the benefit of  11:25:52 16 Q. Okay. Ms. Wates asked ~ 11:26:46
17 the Tribunal members who are not from Toronto, ~ 11:25:53 17 you a question about whether a project description 11:26:51
18 could you explain what the Scarborough Bluffs are? 11:25:55 18 report had been submitted by Windstream, and 11:26:54
19 A. Scarborough Bluffs are - 11:25:57 19 perhaps I could ask my colleague to circulate the 11:26:57
20 it's a prominent shoreline of Lake Ontario. It's 11:25:59 20 document that will go along with this question ~ 11:27:02
21 like a cliff sort of a thing made out of - it's  11:26:02 21 while I pose it, but it's Exhibit C-0473, which is 11:27:06
22 quite scenic to go -- to go watch. There's a 11:26:05 22 a letter from Leah Deveaux at Ortech to 11:27:10
23 marina at the bottom of it. 11:26:08 23 Windstream, dated February 8, 2011. Sothat's  11:27:16
24 And there was a proposed 11:26:10 24 three days before the moratorium was made public  11:27:20
25 project offshore, and I don't recall the distance. 11:26:11 25 anyway. 11:27:25
Page 123 Page 124
1 So | guess my questionto you  11:27:37 1 at the top for REA/permitting services, Option 1?  11:29:13
2 in follow-up to Ms. Wates' questionis: Inthe  11:27:39 2 A. So Stantec were to be 11:29:18
3 but-for scenario in which your report is situated, 11:27:44 3 engaged immediately, be awarded the project, and  11:29:24
4 we're not talking -- your report doesn't -- 11:27:47 4 one of their very first tasks would have beento  11:29:27
5 doesn't describe for us what actually happened to  11:27:50 5 complete the project description report in order  11:29:30
6 the Windstream project. It —- | think it -- fair  11:27:52 6 to submit that and the Notice of Project to the ~ 11:29:34
7 to say -- seeks to describe what would have 11:27:56 7 MOE in order to get the Minister's list of 11:29:36
8 happened to the Windstream project had the 11:27:58 8 Aboriginal groups to be consulted. 11:29:40
9 moratorium not been imposed on it. 11:28:01 9 Q. Areyou familiar with ~ 11:29:41
10 So in that but-for scenario, ~ 11:28:05 10 Stantec? 11:29:42
11 inyour experience, when would a project 11:28:13 n A Yes. 11:29:44
12 description report have been submitted more likely 11:28:16 12 Q. Canyou describe for the ~ 11:29:44
13 than not? 11:28:19 13 Tribunal who they are? 11:29:46
14 A. More likely than not 11:28:19 14 A. Stantecare -again, ~ 11:29:48
15 within the first month or two after the project ~ 11:28:21 15 they're an international consult consulting 11:29:49
16 was awarded. 11:28:24 16 company, much like WSP. Stantec have done, | 11:29:51
17 Q. Okay. Andeveninthe  11:28:25 17 W0u|d. say, thg bulk of the p_ermitting work in 11:29:56
18 real world, though, this document that I've just ~ 11:28:27 18 Ontario for wind power projects. They havean  11:30:00
19 circulated, which | described as a letter from 11:28:31 19 excellent pedigree for doing this type of work. ~ 11:30:05
20 Ortech to Windstream -- could you turnto page 2? 11:28:35 i(lJ ermittin on.rkBé,othce) l?l;!t:; ;hrila'ori tﬁthoém 11:30:08
21 So this is a letter where 11:28:42 - permitting A y jority . -
22 Ortech or Windstream's project managers makea  11:28:48 permitting work? . 11:30:11
23 recommendation. You will see that. And they make 11:28:51 2 A. I would say ~itwould  11:30:12
24 a recommendation for a REA project team; right?  11:28:56 2 be hard to make a percentage. 11:30:15
Prol - Nt 25 Q. Alot? 11:30:16
25 And perhaps you could explain the recommendation  11:29:08
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1 A. lwould say yes. Yes. A 11:30:17 1 And you said: 11:32:46
2 lot, yes. 11:30:19 2 "More likely than --" 11:32:47
3 Q. And my last question is:  11:30:20 3 So just to clarify, we're 11:32:48
4 Do you have any reason to believe, sitting here  11:30:21 4 talking about the but-for scenario that begins ~ 11:32:49
5 today and looking at this document, that but for ~ 11:30:24 5 February 11, 2011 -- 11:32:51
6 the moratorium, this would not have been carried 11:30:28 6 A. Right. Yes. 11:32:53
7 out, and that Stantec would not have completed the 11:30:32 7 Q. --that your report 11:32:53
8 work as contemplated? 11:30:36 8 addresses? 11:32:54
9 A. No. Stantec would have  11:30:38 9 A. Right. 11:32:55
10 completed the work as contemplated, for sure, yes. 11:30:39 10 Q. Right. And then you 11:32:56
1 Q. If I may have one moment  11:30:42 11 said: 11:32:58
12 to confer with my colleague. 11:30:43 12 "More likely than not 11:32:58
13 [Counsel confer.] 11:32:20 13 within the first month or  11:32:58
14 BY MS. SEERS: 11:32:22 14 two after the project was  11:33:00
15 Q. I'mbringing my mobile ~ 11:32:22 15 awarded." 11:33:01
16 transcript here. My apologies. Justaminor ~ 11:32:24 16 A. Awarded to the 11:33:02
17 point of clarification. 11:32:35 17 consultant. 11:33:05
18 A moment ago | asked you: 11:32:37 18 Q. Oh, sothe - afterthe  11:33:05
19 "So in the but-for 11:32:38 19 project, being the Stantec engagement, for 11:33:07
20 scenario, in your 11:32:40 20 example - 11:33:10
21 experience, when woulda  11:32:41 21 A. Yes. 11:33:10
22 project description 11:32:42 22 Q. --was awarded? 11:33:10
23 report have been 11:32:43 23 A. Yes. Andinour 11:33:11
24 submitted, more likely ~ 11:32:43 24 schedule, if I might refer to that, we have that  11:33:13
25 than not?" 11:32:45 25 draft being completed, yes, in the -- within the  11:33:16
Page 127 Page 128
1 first month or so of when the project starts. 11:33:22 1 500-megawatt projects, which is what the 11:35:58
2 Q. And for the clarity of  11:33:26 2 Claimant's desire was. | strongly suggest that we 11:36:00
3 the record, could I please ask you to identify the 11:33:27 3 not prolong this any more and that we rely on him  11:36:03
4 line that you referred to? It's a complex 11:33:30 4 while he is here and deal with this evidence now. 11:36:06
5 document. 11:33:33 5 PRESIDENT: Yes. Assuming 11:36:12
6 A. Yes. Sothelineis line 11:33:33 6 there are questions from the Claimant. 11:36:13
7 no. 10. 11:33:35 7 MR. TERRY: Yes, we have --  11:36:16
8 Q. Line no. 10 in the 11:33:35 8 sorry. We just need a moment to get organized.  11:36:18
9 Windstream project schedule. 11:33:36 9 My friend -- when we last spoke over the break ~ 11:36:21
10 Thank you, Mr. Roberts. Those 11:33:42 10 there was a possibility this would be resolved ~ 11:36:24
1 are my questions. 11:33:43 1 without calling him, so we just need a momentto  11:36:26
12 A. Thank you. 11:33:45 12 be able to clarify the questions. 11:36:29
13 PRESIDENT: Thank you, 11:33:46 13 PRESIDENT: Okay. 11:36:31
14 Ms. Seers. There are no questions from the 11:33:48 14 MR. TERRY: A five-minute 11:36:32
15 members of the Tribunal. So you are released, 11:33:51 15 break of some sort would assist. 11:36:34
16 Mr. Roberts. So thank you very much for your 11:33:54 16 PRESIDENT: Five minutes. We 11:36:36
17 time. 11:33:56 17 will continue at 11:40. 11:36:37
18 THE WITNESS: Thank you. 11:33:56 18 --- Recess taken at 11:36 a.m. 11:36:40
19 PRESIDENT: Can we just 11:35:39 19 --- Upon resuming at 11:56 a.m. 11:46:04
20 clarify who the next witness is? Do we have --is 11:35:40 20 PRESIDENT: Okay. So, 11:56:54
21 there a need to examine Mr. Cecchini? 11:35:43 21 Mr. Cecchini, welcome back. 11:56:58
22 MR. NEUFELD: Mr. Cecchiniiis 11:35:48 22 THE WITNESS: Thank you. 11:57:00
23 here and prepared to speak to the questions that ~ 11:35:49 23 PRESIDENT: You have been 11:57:00
24 were put to him this morning. He has also 11:35:51 24 called for additional questioning by the Claimant. 11:57:01
25 reviewed a chart which helps to hone in on the 11:35:54 25 I should remind you that you are still bound by ~ 11:57:05
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1 the declaration you made on Wednesday. 11:57:08 1 we're following the exhibit order, the next number 11:57:46
2 THE WITNESS: lunderstand. ~ 11:57:10 2 for the Respondents is, | believe, R-0660. And  11:57:48
3 PREVIOUSLY AFFIRMED: PERRY CECCHINI 11:57:11 3 that is a letter that was provided to us, | 11:57:53
4 PRESIDENT: And it will be 11:57:11 4 believe, on Monday_ 11:57:56
5 Ms. Seers. Please go ahead. 11:57:12 5 A Mm-hmm. 11:57:58
6  CONTINUED CROSS-EXAMINATION BY MS. SEERS: 11:57:15 6 Q. That s from you to 11:57:58
7 Q. Good morning, 11:57:15 7 Mr. Goncalves. 11:58:00
8 Mr. Cecchini. 11:57:15 8 A. It would have been on 11:58:03
9 A. Good morning. 11:57:16 9 Tuesday. 11:58:04
10 Q. We appreciate you coming  11:57:16 10 Q. On Tuesday. Okay. Thank 11:58:04
1 back again. 11:57:18 11 you. 11:58:06
12 A. Okay. 11:57:19 12 PRESIDENT: Justto confirm  11:58:06
13 Q. Mr. Cecchini submitted ~ 11:57:19 13 this is a public viewing. There is no 11:58:08
14 several letters addressed to Berkeley Research 11:57:23 14 confidential information? 11:58:11
15 Group, Mr. Goncalves -- 11:57:27 15 MS. SEERS: No confidential ~ 11:58:12
16 A Yes. 11:57:29 16 information. 11:58:13
17 Q. —inrelationtothis  11:57:29 17 PRESIDENT: Okay. Thank you. 11:58:13
18 case. And just to put them on the record, my 11:57:30 18 BY MS. SEERS: 11:58:15
19 colleagues over on Canada's side have assisted 11:57:34 19 Q. Sothat--so February 11:58:16
20 with the exhibit numbers. 11:57:38 20 16? 11:58:20
21 A. Mm-hmm. 11:57:40 21 A. Yes. 11:58:21
22 Q. Thereisactuallyanew  11:57:40 22 Q. And there's a previous 11:58:21
23 exhibit -- 11:57:42 23 version of that letter, or the new letterisan ~ 11:58:24
2 A. Yes 11:57:43 24 update to the letter that was submitted with 11:58:27
25 Q. --which will be, if 11:57:44 25 Canada's Rejoinder, which is R-0635, and that 11:58:30
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1 letter was, in turn, an update to an earlier 11:58:36 1 letter says is that, of the 20 projects that 12:00:05
2 letter submitted with Canada's Counter-Memorial, 11:58:38 2 remain in development, 19 of the 20 are past their 12:00:07
3 which is R-0395, for the record. 11:58:41 3 Milestone Date of Commercial Operation. 12:00:12
4 A. Okay. 11:58:45 4 Q. Okay. 12:00:13
5 Q. If we could pull up 11:58:45 5 A. And those 19 represent 68 12:00:13
6 Exhibit 398. My apologies. 11:58:48 6 percent of the total capacity of the 20 projects. 12:00:17
7 So if we could ask Donnie, who 11:58:52 7 So 16 represent 68 percent. One project which is  12:00:22
8 has very graciously agreed to assist here, to pull 11:58:56 8 not delayed represents 32 percent. 12:00:25
9 up the newest exhibit, so that's R-0660. 11:59:00 9 Q. Okay. Andthatsthe... 12:00:27
10 A. Mm-hmm. 11:59:00 10 A. That's the one you talked 12:00:30
11 Q. Okay. So, Mr. Cecchini, 11:59:09 11 to me about a few days ago. 12:00:31
12 as | understand it, in this letter, you have 11:59:14 12 Q. Right. Now, do those 12:00:33
13 provided some data points to Mr. Goncalves - 11:59:16 13 figures account for extensions or force majeure, 12:00:35
14 A. Yes. 11:59:20 14 or are you giving us figures that don't take into  12:00:39
15 Q. --which ultimately, if  11:59:20 15 account those things? 12:00:42
16 Donnie could scroll down, you ultimately use, to ~ 11:59:25 16 A. Those relate to their 12:00:42
17 conclude -- if you could scroll down more please, 11:59:33 17 Milestone Date of Commercial Operation as of the ~ 12:00:44
18 thank you -- that -- as | understand the last 11:59:36 18 time we compiled the letter. 12:00:47
19 paragraph, you're concluding that 68 percent of ~ 11:59:43 19 Q. Okay. So -- 12:00:47
20 the total capacity of wind projects -- onshore ~ 11:59:47 20 A. Sothat there's 19 of the 12:00:49
21 wind projects is delayed. Is that -- is that the  11:59:53 21 20 projects are past their Milestone Date of 12:00:51
22 thrust of this letter? I think that is how 11:59:57 22 Commercial Operation. 12:00:54
23 Mr. Goncalves interprets it, in any event, in his  12:00:00 23 Q. So they're past their 12:00:54
24 report. 12:00:03 24 Milestone Date of Commercial Operation as of the  12:00:56
25 A. 1 would say that what the  12:00:03 25 date of the letter. 12:00:58
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1 A. As of the date of the 12:00:59 1 Q. Right. Okay. You 12:01:47
2 letter. 12:01:00 2 werent here, sir, but yesterday we heard 12:01:54
3 Q. Soif any extensions have 12:01:00 3 testimony from Ms. Sarah Powell -- 12:01:59
4 been granted before then... 12:01:02 4 A. Okay. 12:02:01
5 A. ltwould -- if there were 12:01:04 5 Q. --who stated thatthe ~ 12:02:02
6 extensions to the Milestone Date of Commercial ~ 12:01:06 6 real problems in permitting have -- that she has  12:02:04
7 Operation, they're already in that calculation.  12:01:08 7 seen in her experience have been with the smaller  12:02:08
8 Q. Okay. Andwe requested 12:01:11 8 projects, under 50 megawatts insize. So that's 12:02:12
9 from the OPA, you will recall, production 12:01:13 9 her experience. 12:02:17
10 information relating to those projects and their  12:01:19 10 So my question to you is: 12:02:19
1 various dates. 12:01:22 11 When you make the statements and provide the data  12:02:20
12 A. Andlproduced -and 1 12:01:22 12 that you do in your letter regarding delay or 12:02:24
13 attached some information to the letter. 12:01:24 13 projects being past their MCOD, did you include  12:02:28
14 Q. You provided some 12:01:26 14 smaller projects under, say, 0.8 megawatts, 1.5  12:02:35
15 information, sir. 12:01:27 15 megawatts, 4 megawatts? Did you include those? — 12:02:41
16 A. Yes. 12:01:29 16 A. Youreceived the entire  12:02:44
17 Q. Butcertainlynotall of 12:01:30 17 list of wind projects over 500 kilowatts that were 12:02:45
18 the information that was requested. 12:01:33 18 essentially still in development. That means they 12:02:52
19 A. | provided the 12:01:34 19 haven't been terminated. They were contracts that 12:02:55
20 information, in determination of senior management 12:01:36 20 were accepted. And they the list doesn't include 12:02:57
21 of the OPA and counsel, as to what we could 12:01:39 21 projects in commercial operation. So you have the 12:03:00
22 release. 12:01:41 22 entire list of the -- you have the 19 projects ~ 12:03:02
23 Q. Right. You provided that 12:01:42 23 that are delayed. We didn't put in the one 12:03:05
24 information on Tuesday? 12:01:43 24 project that is not yet delayed. 12:03:08
25 A. On Tuesday, yes. 12:01:46 25 Q. Soyou gave us - 12:03:10
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1 A Wegaveyoualistof 19 12:03:11 1 A. We contracted in 12:04:01
2 of the 20 projects, the 19 projects that are past 12:03:13 2 2010/2011 for 70 -- sorry, we issued contract 12:04:06
3 their MCOD. 12:03:16 3 offers -- 12:04:09
4 Q. Soyougaveusalistof 12:03:17 4 Q. Right. 12:04:09
5 projects that were delayed, but you didn't give us 12:03:19 5 A. --for 70 wind power 12:04:10
6 a list of projects that were not delayed. Is 12:03:21 6 projects that were greater than 500 Kilowatts. 12:04:12
7 that -- 12:03:23 7 Q. Right. 12:04:15
8 A. Wedidn't give you the ~ 12:03:23 8 A. Okay. Over the fiveand 12:04:15
9 one. The list that's attached includes the 19 ~ 12:03:25 9 a half years since the launch of the project, 12:04:18
10 projects that are past their Milestone Date of =~ 12:03:28 10 almost six years now, one of those 70 was not 12:04:20
11 Commercial Operation. 1 accepted. 12:04:25
[ | 12 Q. Right. 12:04:26
. 13 A. So 69 contracts were 12:04:26
[ | 14 signed. In the intervening years -- 12:04:28
[ | 12:03:37 15 Q. I'msorrytostop you. I 12:04:31
16 Q. Okay. lamjusttrying 12:03:38 16 want to take notes to make sure that | understand. 12:04:33
17 to understand, sir, of this data that - itis ~ 12:03:39 17 A. Okay. Sure. 12:04:36
18 difficult because we don't have it. 12:03:42 18 Q. So you offered 70 12:04:36
19 A Yes. 12:03:44 19 contracts for onshore wind? 12:04:38
20 Q. Soareyousayingthat  12:03:45 20 A. Onshore wind. 12:04:43
21 there is -- so we do have the list of 19. 12:03:46 21 Q. Total? 12:04:44
22 A. Yes, yes. 12:03:50 22 A. Total. 12:04:44
23 Q. Can you maybe just 12:03:51 23 Q. Okay? 12:04:45
24 explain then how -- there were 70 projects help us 12:03:53 24 A. Sixty-nine of the seventy 12:04:46
25 understand, please, what the information is. 12:03:58 25 were accepted. 12:04:47
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1 Q. Sixty-nine were accepted. 12:04:47 1 Q. And does that include,  12:05:28
2 So there were 69 contracts with the OPA? 12:04:49 2 sir, the six Korean Consortium projects? 12:05:31
3 A. With the OPA. 12:04:51 3 A. No. The Korean 12:05:35
4 Q. Okay. 12:04:51 4 consortium projects were not FIT projects and so  12:05:37
5 A. You'regoingtohaveto  12:04:53 5 are not included in this table. 12:05:40
6 bear with me because I'm trying to remember if it 12:04:54 6 Q. Okay. So37outof57  12:05:42
7 is 11 or 12. 12:04:57 7 projects have achieved commercial operation? 12:05:49
8 Q. Yes. 12:04:57 8 A. Yes. 12:05:52
9 A. But I think it's 12 12:04:58 9 Q. And 20, the remaining --  12:05:53
10 projects. 12:04:59 10 well, one is not delayed for the reasons we 12:05:56
1 Q. Twelve projects? 12:04:59 1 discussed elsewhere. 12:05:59
12 A. --were terminated in the 12:05:00 12 A. One was never signed. 12:06:02
13 intervening years. So since we signed those 12:05:03 13 Q. It's within its MCOD? 12:06:03
14 contracts, 12 projects are not in the -- are not  12:05:06 14 A. Oneiswithin its MCOD.  12:06:05
15 in place. 12:05:09 15 Q. Yes, okay. And the other 12:06:07
16 Q. Sonow we have 57 -- 12:05:10 16 19 are past the MCOD? 12:06:09
17 A. Fifty-seven projects. 12:05:12 17 A. Are past their MCOD. 12:06:13
18 Q. - left? 12:05:13 18 Q. And are they under --can 12:06:15
19 A. Of those 57 projects, 37, 12:05:14 19 you tell us whether they're under force majeure, 12:06:21
20 as of today, are in commercial operation. 12:05:17 20 whether they're subject to further extension? 12:06:23
21 Q. Okay. 12:05:19 21 They're not being cancelled, | assume? 12:06:26
22 A. Twenty are not. 12:05:20 22 A. Well, none of those 19 12:06:28
23 Q. So37outof57arein 12:05:22 23 have reached the point where we have a termination 12:06:30
24 commercial operation and have been built. 12:05:25 24 right under 9.1(j). 12:06:33
25 A. Yes. 12:05:28 25 Q. Okay. 12:06:35
Page 139 Page 140
1 A. Sothat's the --what we  12:06:35 1 indicator of projects that are in the position to  12:07:23
2 call the long-stop date. That is the day that is 12:06:36 2 begin construction, because you can't get NTP 12:07:26
3 18 months past the MCOD, or perhaps longer, if ~ 12:06:39 3 unless you have completed the approvals process.  12:07:30
4 force majeure relief was granted. 12:06:44 4 Q. Soyou would expect that  12:07:32
5 Q. Sothat -- and that's the 12:06:45 5 the NTP projects would be under construction or on  12:07:33
6 date we've referred to as the supplier default ~ 12:06:46 6 the brink of commencing construction potentially? 12:07:38
7 date. Just so -- 12:06:48 7 A. Ortheyretryingtoget 12:07:40
8 A. Yes. 12:06:49 8 financing or they're dealing with their own other 12:07:41
9 Q. So they're not 12:06:50 9 lissues. 12:07:44
10 approaching that. Are they still in development, 12:06:51 10 Q. Right. 12:07:44
11 sir? 12:06:53 1 A. Butwe have issued NTP.  12:07:44
12 A. To the best of my 12:06:53 12 That doesn't necessarily mean they're under 12:07:46
13 knowledge, generally, people tell me when they're  12:06:55 13~ construction, however. 12:.07:48
14 not in development. 12:06:57 14 Q. Theyreatanadvanced  12:07:49
15 Q. Yes. 12:06:58 15 development stage? 12:07:51
16 A. And nobody has told - 12:06:58 16 A. They're more advanced 12:07:51
17 those 19 projects are still in development. 12:07:00 17 than the pre-NTP stage. 12:07:53
18 Q. Okay. And, roughly,do  12:07:02 18 . Q. Flilght. Let me consult ~ 12:07:55
19 you know how many of those are under construction? 12:07:04 ;g tf(\)e lst. :Ne won't disclose... 1'2:97:56
20 A. Well, what | would use as  12:07:07 1 [Counse CO‘?EE]WITNESS' i %jzt-OS.Oflsz'OS'lS
21 a kind of a judgment is that, if you look onthat 12:07:09 - ook at it ) youlg?gS'l% e
22 list -- and | don't have the exact number. If you 12:07:14 2 ' MS. SEERS: Yes. ves. | " 12:08:17
23 look at the list, you will see NTP and pre-NTP.  12:07:17 . ' . ) YES. o
24 Q. Yes. 12:07:20 24 apologlzg. So am | permitted Ito refer to any of 12:08:18
25 A Generally thatisagood 12:07:21 25 these projects so long as I don't refer to their  12:08:24
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1 names? 12:08:28 1 been, for efficiency purposes, to refer to them by 12:09:45
2 MS. SQUIRES: The entire chart 12:08:30 2 number perhaps, and not identify them by name. 1 12:09:48
3 is restricted access. So to the extentyou're  12:08:31 3 leave that up to you. 12:09:52
4 referring to anything in the chart, it should be  12:08:34 4 MR. NEUFELD: Isn'titsafer  12:09:54
5 -- we should clear the room. 12:08:35 5 to clear the room? 12:09:55
6 MS. SEERS: So I can'trefer  12:08:37 6 PRESIDENT: Okay. Socounsel 12:09:56
7 to, say, Project No. 1 on the list. 12:08:38 7 and experts will only remain. 12:09:59
8 THE WITNESS: Iwouldntbe  12:08:40 8 MS. SEERS: Perhaps in the 12:10:01
9 able to -- because you have my list. 12:08:41 9 interim we can make a copy of this. 12:10:02
10 [Laughter.] 12:08:43 10 PRESIDENT: Yes, itwould be  12:10:04
11 PRESIDENT: Let's go off 12:08:45 11 good for the witness to have a copy so he knows  12:10:06
12 stream. Let's go off stream first and thenwe  12:08:46 12 what we're talking about. 12:10:09
13 will discuss what the next step is, if any. 12:09:00 13 Can | please ask everybody 12:10:14
14 Now will you be able to ask ~ 12:09:12 14 except counsel and experts to leave the room? 12:10:16
15 questions about the document without disclosing ~ 12:09:13 15 Each counsel ensure only the authorized people are 12:10:21
16 the contents? 12:09:15 16 sitting on your side. 12:10:24
17 MS. SEERS: My proposal would  12:09:21 17 MS. SEERS: Sorry, can | just 12:10:46
18 have been to -- what | am looking at is a list of 12:09:22 18 a quick question. Can I ask him how many are --  12:10:47
19 19 projects, and they're identified, and they 12:09:27 19 --- Off the record discussion 12:11:16
20 have -- there is information provided as to 12:09:30 20 PRESIDENT: Okay. Letsgo  12:11:16
21 whether they are pre or post NTP, Notice to 12:09:31 21 on. It will be restricted at the highest level of 12:11:17
22 Proceed. 12:09:35 22 security. 12:11:28
23 And there is a date, contract  12:09:35 23 MR. SPELLISCY: I have been 12:11:34
24 date, milestone date, and then status, and 12:09:38 24 asked by the IESO to raise a request and that... 12:11:34
25 contract capacity. So my proposal would have 12:09:42 25 The OPA has asked me for a 12:12:01
Page 143 Page 144
1 request. This information, particularly if we're  12:12:04 1 PRESIDENT: Is that acceptable 12:13:06
2 going to be talking about names, they feel is very 12:12:08 2 to the Claimants? 12:13:07
3 sensitive to them. They understand that we only ~ 12:12:10 3 MR. TERRY: That's acceptable. 12:13:09
4 have a restricted access. They have made a 12:12:12 4 MS. SEERS: Yes. 12:13:10
5 request that, if there isn't an objection, it 12:12:14 5 PRESIDENT: Then clear the 12:13:11
6 would be their preference that experts clear the  12:12:17 6 room. 12:13:12
7 room as well, particularly the experts who are ~ 12:12:19 7 MR. SPELLISCY: We appreciate  12:13:13
8 obviously working in the permitting field. Itis 12:12:21 8 it. 12:13:14
9 arequest. They understand. The informationis 12:12:24 9 --- Restricted Confidential transcript begins 12:14:22
10 quite sensitive to them. 12:12:26 10 PRESIDENT: Just for the 12:14:22
11 MS. SEERS: Could I perhaps ~ 12:12:29 1 record, we are receiving a copy of a new exhibit ~ 12:14:23
12 renew the proposal to refer to them by number on  12:12:30 12 which will be R-658, if that's correct? 12:14:25
13 the list? 12:12:32 13 MS. SEERS: Yes, that's 12:14:30
14 PRESIDENT: Isthat agreeable 12:12:41 14 correct. 12:14:32
15 referring only by number or not? 12:12:43 15 PRESIDENT: Let's break fora 12:14:38
16 MR. SPELLISCY: Ithinkthe  12:12:48 16 technical issue being sorted out. 12:14:39
17 IESO's concern is that it's sensitive to the 12:12:50 17 EXHIBIT NO. R-658: 12:14:44
18 contractors who are on here, and they're very 12:12:53 18 Letter dated February 16, 12:14:55
19 concerned, especially since we do have experts who 12:12:55 19 2016 12:14:57
20 are working in the Ontario market, that 12:12:57 20 --- [Reporter's note: Technical issue.] 12:15:08
21 information might be revealed to those experts ~ 12:12:59 21 PRESIDENT: We will goon. It 12:15:28
22 working in the Ontario market. 12:13:.01 22 is perhaps a bit too confidential now: 12:15:44
23 And so they're asking that, if 12:13:02 23 DR. CREMADES: It is so 12:15:52
24 possible, if we could clear the room, except for  12:13:05 24 confidential we cannot read it. 12:15:52
25 counsel. 12:13:06 25 [Laughter.] 12:15:54
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1 MS. SEERS: Ihad the same 12:15:57 1 hear. I think we just need to take a break 12:16:58
2 reaction. IfIcould ask Donnie to pull itupon  12:15:58 2 because I can now hear you speaking, which is how 12:17:00
3 the screen. 12:16:04 3 it should be. Ishould not be able to hear youon 12:17:05
4 PRESIDENT: Let's go, 12:16:05 4 that. 12:17:05
5 Ms. Seers. 12:16:06 5 MR. SPELLISCY: It means that 12:17:07
6 BY MS. SEERS: 12:16:07 6 it's being broadcast. 12:17:08
7 Q. So Donnie will pull up 12:16:08 7 PRESIDENT: It means it is 12:17:09
8 the document on the screen. Is that better? 12:16:10 8 being broadcast. 12:17:10
9 PRESIDENT: Yes. 12:16:25 9 MS. NETTLETON: Thisisthe  12:17:11
10 BY MS. SEERS: 12:16:26 10 safety that L have. So if you could just wait ~ 12:17:12
11 Q. Mr. Cecchini, you have  12:16:26 11 until... 12:17:14
12 the document in front of you. 12:16:32 12 MS. SEERS: Thank you. 12:17:18
13 A. Yes, Ido. 12:16:33 13 PRESIDENT: Let's pause. 12:17:18
14 Q. My question is actually  12:16:34 14 — [Reporter’s Note: Technical issue.] 12:17:35
15 rather simple. 12:16:35 15 — Recess takenat 12:17 pm. 12:17:35
16 A. Sure. 12:16:36 16 — Upon resuming at 12:20 p m. 12:20:52
17 17 PRESIDENT: Okay. Wewillgo  12:20:52
18 on, Ms. Seers. 12:20:53
19 BY MS. SEERS: 12:20:55
20
12:16:49 B
22 Q. - are after NTP. So 12:16:50 [ ]
23 that means they're either in construction oron  12:16:51 B
24 the brink of - 12:16:53 B
25 MS. NETTLETON: Now Ican 12:16:57 B
Page 147 Page 148
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| 12:24:48
6 Q. So--right. Okay. 12:24:50

7 Let's move beyond this topic, then, and goto --  12:24:55
8 MR. TERRY: Ithink we cango 12:25:01

9 back on the feed. 12:25:02
10 MS. SEERS: We can go back on  12:25:02
1 the feed. |don't know that... 12:25:06
12 [Laughter.] 12:25:06
13 MS. NETTLETON: Are we going  12:25:07
14 on and off a little bit? 12:25:08
15 MS. SEERS: No. 12:25:10
16 --- Restricted Confidential transcript ends 12:25:21
17 PRESIDENT: Let's go on. 12:25:21
18 MS. NETTLETON: There is 12:25:24
19 actually no one in the viewing room, we 12:25:25
20 established. 12:25:27
21 [Laughter.] 12:25:27
22 MS. NETTLETON: But at least ~ 12:25:28
23 the video record will be accurate. 12:25:30
24 MS. SEERS: Thank you. 12:25:32
25 PRESIDENT: Let'sgoon. We  12:25:37
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don' need to have the audience to go on. 12:25:38

BY MS. SEERS: 12:25:40

Q. Yes. No,right. Sowe  12:25:40
pulled some data from the IESO website, OPA/IESO  12:25:42
website. 12:25:46

A. Okay. 12:25:46

Q. And as we understand it, 12:25:47
anyway, over the course of the FIT program, there 12:25:48
have been 28 onshore wind projects that are over  12:25:53
50 megawatts. Does that sound roughly correctto  12:25:59
you? 12:26:01

A. |have a different 12:26:02
number. | think it's -- my number is 20. 12:26:05

Q. Twenty, actually, so...  12:26:07

A. Again, | wouldn't be 12:26:11
counting any of the -- what do you call it -- the  12:26:13
Korean Consortium. 12:26:19

Q. How many of those are 12:26:20
there? 12:26:21

A. 1think there are 20. 12:26:22

Q. How many of the Korean ~ 12:26:27
consortium contracts? 12:26:28

A. Oh, | dont manage those  12:26:29
projects personally, so | don't know. | know 12:26:30
there are several, but | don't know the exact 12:26:33
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1 number. 12:26:35 1 PRESIDENT: If that is agreed = 12:27:32
2 Q. Okay. Well, from the 12:26:35 2 between the parties. 12:27:33
3 data that we have been able to glean from the IESO 12:26:37 3 MS. SEERS: Yes. So perhaps 12:27:34
4 website -- I will just put it to you, and then you 12:26:39 4 scroll down. 12:27:41
5 can tell me if you agree. 12:26:42 5 MR. MARS: Go back to where ~ 12:27:52
6 A. Yes. 12:26:43 6 you were. Stop there. You have to open upthe  12:27:54
7 Q. --itwould appear that  12:26:43 7 little plus signs, you see '15, '14, 2013, and ~ 12:27:56
8 there are 28 projects, onshore wind projects over 12:26:45 8 the -- 12:28:00
9 50 megawatts, and it would appear that 26 of them 12:26:52 9 BY MS. SEERS: 12:28:01
10 out of those 28 -- 12:26:58 10 Q. Soperhapsweshoulddo 12:28:01
11 MR. SPELLISCY: Maybe wecan  12:27:00 11 this year by year as efficiently as we can and try 12:28:05
12 just pause because I don't think the Tribunal, the 12:27:01 12 to count the -- okay. So perhaps - I thinkit ~ 12:28:06
13 witness, or anybody else has access to what you  12:27:03 13 would be better to start at the bottom, though.  12:28:12
14 are reading, and we can bring it. 12:27:05 14 MR. GUILLORY: What year? 12:28:13
15 MR. TERRY: Yep. Whydontwe 12:27:09 15 MS. SEERS: 2010. 12:28:18
16 bring up the website? 12:27:10 16 MR. MARS: It would start 12:28:22
17 PRESIDENT: The website isnot 12:27:18 17 2012. 12:28:24
18 on evidence -- 12:27:19 18 THE WITNESS: | have numbers, 12:28:26
19 MS. SEERS: No. 12:27:21 19 actually, that I - I actually know the numbers.  12:28:27
20 MR. TERRY: Byagreementof  12:27:23 20 BY MS. SEERS: 12:28:30
21 counsel. 12:27:25 21 Q. You actually know the 12:28:32
22 PRESIDENT: Okay. 12:27:26 22 numbers? 12:28:33
23 MS. SEERS: Perhaps we can - 12:27:26 23 A. lactually know the 12:28:33
24 our proposal would be to convert this into a 12:27:27 24 numbers, and what you have there is combination of 12:28:34
25 printed version perhaps and file it as an exhibit. 12:27:30 25 different procurements, so those numbers won'tbe 12:28:37
Page 155 Page 156
1 right. 12:28:37 1
2 Q. Right. 12:28:37 |
3 A. Like Greenwich, for 12:28:39 |
4 example, is a renewable energy supply contract. ~ 12:28:39 |
5 Q. Okay. Socanyoutell — 12:28:42 |
6 us, then how many -- how many onshore wind 12:28:43 | 12:29:41
7 projects over 50 megawatts have been awarded for ~ 12:28:47 7 Q. Okay. Soif you would 12:29:41
8 the duration of the FIT program? 12:28:55 8 just give me one moment to confer with my 12:29:42
9 A. Twenty. 12:28:57 9 colleagues? 12:29:46
10 Q. 10 A. Sure. 12:29:47
[ | 11 [Counsel confer.] 12:30:20
[ | 12 PRESIDENT: Let's dothisin  12:30:20
[ | 13 an organized way. The Tribunal has a bitofa ~ 12:30:21
[ | 14 concern for the efficiency of this process now and 12:30:25
[ | 15 the -- so let's try to conclude this. We are 12:30:28
[ | 16 falling behind in the program. 12:30:34
[ | 17 MS. SEERS: We have no further 12:30:35
[ | 18 questions. Thank you, Mr. President. 12:30:36
[ | 19 PRESIDENT: Thank you very 12:30:38
[ | 20 much. 12:30:39
[ | 21 Any questions that the 12:30:40
[ | 22 Respondent would like to put to the witness? 12:30:42
[ | 23 MR. NEUFELD: One second. 12:30:50
[ | 24 [Counsel confer.] 12:30:53
[ ] 25 MR. NEUFELD: No. No 12:30:56
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1 questions. 12:30:57 1 THE WITNESS: My name is Mark  12:34:01
2 PRESIDENT: Thank you. So|  12:30:57 2 Kolberg. It's spelled incorrectly on my name tag. 12:34:03
3 believe neither party wants to keep Mr. Cecchini  12:31:01 3 I don't know if it is shown correctly here. It's 12:34:06
4 sequestered after this, so this concludes -- 12:31:06 4 without a H. 12:34:08
5 MR. TERRY: That's correct. ~ 12:31:09 5 I solemnly declare upon my 12:34:08
6 PRESIDENT: And so this 12:31:09 6 honour and conscience that my evidence and my 12:34:08
7 concludes your examination. Thank you very much  12:31:10 7 opinions will be in accordance with my sincere ~ 12:34:14
8 for your time, Mr. Cecchini. 12:31:12 8 belief. 12:34:16
9 THE WITNESS: Thank you. 12:31:14 9 AFFIRMED: MARK KOLBERG 12:34:17
10 DR. CREMADES: All the best ~ 12:31:15 10 PRESIDENT: Thank you very 12:34:17
11 for your family. 12:31:16 11 much. You are here to defend two expert reports  12:34:17
12 PRESIDENT: Yes. Bestwishes. 12:31:18 12 prepared by Baird. 12:34:21
13 Now we have half an hour left, 12:31:22 13 THE WITNESS: Yes. 12:34:21
14 so | would suggest we start with the expert 12:31:25 14 PRESIDENT: The first one 12:34:22
15 presentation. \We have that before the lunch 12:31:29 15 dated August 13, 2014 and the second one June 16, 12:34:23
16 break. So it will be Mr. Kolberg. 12:31:30 16 2015. That's correct? 12:34:28
17 Okay. Good afternoon, 12:33:48 17 THE WITNESS: That is correct. 12:34:29
18 Mr. Kolberg. 12:33:50 18 PRESIDENT: And you have 12:34:31
19 THE WITNESS: Good afternoon.  12:33:51 19 prepared a short presentation that we should be ~ 12:34:32
20 PRESIDENT: And welcome. 12:33:52 20 able to complete before the lunch break. 12:34:37
21 THE WITNESS: Thank you. 12:33:53 21 THE WITNESS: Oh, yes. Yes. 12:34:39
22 PRESIDENT: Can you please 12:33:54 22 PRESIDENT: Are there - just 12:34:40
23 state your full name for the record and thenread 12:33:56 23 to clarify the protocol, are there any questions  12:34:41
24 the declaration of an expert witness that you have 12:33:58 24 on direct from the Claimant that you would like to 12:34:44
25 in front of you? 12:34:00 25 put to the expert? 12:34:48
Page 159 Page 160
! MS SEERS: One questionthat 12:34:50 1 on the Great Lakes. Thatisall Ido. lamnota 12:35:45
2 wewill put to himafter his presentation 12:34:50 2 generalist. 1am a coastal engineer. | work 12:35:49
3 PRESIDENT: After the 12:34:52 3 primarily in the Great Lakes, but I have also 12:35:52
4 presentation? 12:34:53 4 worked internationally as well. 12:35:53
5 MS SEERS: Yes 12:34:54 5 In that role, as a recognized  12:35:55
6 PRESIDENT: Okay Pleasego 12:34:54 6 specialist, | was retained by the Ontario Ministry 12:35:57
7 ahead, Mr Kolberg 12:34:55 7 of Natural Resources for over seven yearsto aid  12:36:00
8  PRESENTATION BY MARK KOLBERG, BAIRD AND ASSOCIATES 12:34:57 8 them with the preparation of the technical guide 12:36:03
9 THE WITNESS: Thankyou Asl 12:34:57 9 for the Great Lakes St. Lawrence River shorelines. 12:36:06
10 said, myname is Mark Kolberg Imhereto  12:34:57 10 This guide is in support of the provincial policy 12:36:10
11 present my professional expert opinion on several  12:35:00 1 statement for the Province of Ontario. 12:36:12
12 aspects of the Windstream project within the Lake 12:35:03 12 I've also done similar roles  12:36:14
13 Ontario/Great Lakes context 12:35:08 13 in preparing guidelines for the Ministry of 12:36:16
14 Abrief overview, I will touch  12:35:08 14 Environment and the federal Department of 12:36:19
15 onmy qualifications 1will address the - our ~ 12:35:11 15 Fisheries and Oceans. 12:36:19
16 opinion in no impact from construction of the ~ 12:35:16 16 I work for Baird and 12:36:22
17 Windstream project on drinking water; that there  12:35:18 17 Associates. We are a SpeCia"ZEd coastal 12:36:24
18 isan appropriate navigation allowance Inmy  12:35:20 18 engineering company. That is basically what we ~ 12:36:26
19 view, the Windstream project is not first of kind; 12:35:23 19 do. We work worldwide. We have offices around 12:36:28
20 and that the waves and the coastal processes and  12:35:28 20 the world. This shows some of the projectswe ~ 12:36:30
21 ice are well understood for this — for this site 12:35:31 21 have worked on. All those dots are projects that 12:36:33
2 With respect to my 12:35:35 22 we havg worked on. So we have a great deal of ~ 12:36:35
23 qualifications, 'ma licensed professional 12:35:36 2 international experience. 12:36:37
24 engineer in the Province of Ontario | have over 12:35:39 24 We also started on the.Great 12:36:38
25 33 years of direct coastal engineering experience  12:35:41 2 Lakes. So you see that concentration of dots 12:36:42
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1 where we are right now, North America, thisisa  12:36:43 1 We have also prepared 12:37:49

2 showing of all of the projects we worked oninthe 12:36:47 2 documents for Fisheries and Oceans Canada on 12:37:53

3 Great Lakes. This is my area where | work 12:36:51 3 habitat assessment and dredging impacts as well.  12:37:55

4 primarily, but as | mentioned, | do work 12:36:53 4 These are just some of the projects we have worked 12:37:58

5 internationally as well. 12:36:55 5 on. 12:38:00

6 We provide these servicestoa 12:36:55 6 Again, Baird, the company | ~ 12:38:01

7 wide range of very notable clients including the ~ 12:36:58 7 work for, for the International Joint Commission, 12:38:08

8 U.S. Army Corps of Engineers, the International ~ 12:37:01 8 we were the lead group for the coastal working ~ 12:38:12

9 Joint Commission, Federal Emergency Measures 12:37:05 9 group on Lake Ontario. Again, followingupon  12:38:14
10 Agency, U.S. Bureau of Ocean Energy Management,  12:37:07 10 that, for FEMA, we did the Lake Ontario Wave and  12:38:18
11 formerly called Mineral Management Service. The 12:37:11 11 Surge Study, and presently we're working for 12:38:21
12 U.S. Department of Justice, we're expert witnesses 12:37:14 12 Environment Canada on the Great Lakes Integrated  12:38:23
13 to; expert witnesses to Canada Department of 12:37:16 13 Coastal Framework. 12:38:26
14 Justice. We worked with Fisheries and Oceans 12:37:18 14 I'mnot going to go into all ~ 12:38:26
15 Canada, the Ministry of Natural Resources, 12:37:20 15 of the projects I've worked on. Again, 33 years, 12:38:29
16 Ministry of the Environment, and conservation 12:37:22 16 that's all I do. My CV lists the many, many 12:38:31
17 authorities. 12:37:24 17 projects. 12:38:34
18 As experts, Baird was retained  12:37:24 18 I recently was the project 12:38:35
19 by the Ministry of Natural Resources to preparea 12:37:30 19 manager for the biggest breakwater that has been  12:38:37
20 document back in 2011 called "Offshore Wind Power 12:37:32 20 built in the Great Lakes in the last -- we dont  12:38:39
21 Coastal Engineering Report." It was basicallya 12:37:38 21 even know -- maybe 20, 30 years. I'mworking on  12:38:42
22 synthesis of current knowledge at the time and ~ 12:37:39 22 the remediation of sediments in Port Hope Harbour, 12:38:44
23 identifying what were -- what were people's 12:37:41 23 which is a $1.5 billion dollar project. The 12:38:46
24 understanding in -- who are in the business, let's 12:37:44 24 Canadian government is cleaning up low-level 12:38:49
25 say, about what some of the issues might be. 12:37:47 25 radioactive waste in Port Hope, which is just down 12:38:52
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1 the shoreline here from Toronto. And a number of 12:38:55 1 contamination in drinking water. It's is 12:40:11

2 other projects. 12:38:56 2 something we work in quite closely. 12:40:13

3 I think of particular 12:38:58 3 So something came up the other  12:40:15

4 importance to this consideration is that Baird has 12:39:01 4 day in Mr. Wilkinson's testimony about 12:40:20

5 prepared more source water protection studies than 12:39:08 5 precautionary -- the precautionary principle, 12:40:23

6 any other consultant in Ontario. Source water ~ 12:39:12 6 which I disagree with, not that it is being used  12:40:26

7 protection studies are this precautionary tool ~ 12:39:16 7 but the interpretation and how you define it. 12:40:29

8 that MOE uses to identify zones to protect the ~ 12:39:21 8 There's no one definition of ~ 12:40:32

9 drinking water. We have done studies for over 50 12:39:25 9 precautionary principle. It'sa--it'san 12:40:34
10 municipal intakes in Ontario, an additional six in  12:39:29 10 approach, and | believe that that approach is 12:40:38
11 the United States, actually. Through that 12:39:32 11 actually being applied in this process through ~ 12:40:41
12 process, we developed a rapport with the Ministry  12:39:34 12 some of the things that MOE does already. They  12:40:44
13 of Environment in terms of helping establish 12:39:37 13 have guidelines for source water protection. They 12:40:46
14 technical rules to better the process. 12:39:39 14 have guidelines for drinking water standards. 12:40:48
15 And as part of our work, our  12:39:42 15 They have guidelines for levels of contaminants.  12:40:50
16 ongoing work, we do numerical modelling and 12:39:44 16 These are all precautionary principles, 12:40:52
17 assessment of impacts to receiving water so the ~ 12:39:48 17 precautionary approaches. 12:40:55
18 release of contaminants to receiving water, 12:39:51 18 So this notion of a 12:40:56
19 whether it be sewage, thermal discharge. 12:39:55 19 precautionary principle, which is an overarching  12:40:58
20 Presently we're working on the sewage treatment ~ 12:39:57 20 belief in environmental studies, is being applied, 12:41:02
21 plant, the main sewage treatment plant for 12:40:00 21 and then the onus -- the burden of proof onthe  12:41:06
22 Toronto, which is going under a massive expansion 12:40:02 22 proponent is something we accept. We were 12:41:10
23 at the Ashbridges Bay treatment plant. 12:40:05 23 willing, through the course of this work, todo ~ 12:41:13
24 So these are the types of work  12:40:07 24 the studies that are required. 12:41:15
25 we do that are relative to this issue of 12:40:08 25 So bottom line for that: We ~ 12:41:17
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1 believe that the contaminant concentrations in the 12:41:19 1 occur naturally. So to say that there's 12:42:25
2 lake bed sediments at the project site are quite  12:41:21 2 contaminants in the sediment is true. Some of ~ 12:42:27
3 low and disturbance of those sediments would 12:41:24 3 them are natural. Arsenic naturally occurs in the 12:42:29
4 actually not pose a problem for -- or cause a 12:41:26 4 sediments. So it's a question of what level 12:42:32
5 threat to the drinking water. 12:41:29 5 they're at. 12:42:34
6 Our report went into great 12:41:30 6 None of the contaminant levels 12:42:35
7 detail of how we derived this conclusion, based  12:41:35 7 in those two samples that we looked at that were ~ 12:42:36
8 on, albeit, not 100 percent complete evidence. We 12:41:39 8 available are -- reach the level of what is called 12:42:38
9 have evidence, though. We have science tobase ~ 12:41:44 9 the severe effects level thresholds. So theyre 12:42:41
10 our opinion on as to why we have this opinion.  12:41:46 10 small. So they're low-level contaminants. 12:42:44
11 So we believe that it's more  12:41:49 11 The second point is that we're  12:42:46
12 likely than not that this is going to be the case, 12:41:53 12 only dredging small amounts in relation to the ~ 12:42:48
13 based on the information we have at hand. There 12:41:55 13 area that we're dealing with. The areaof the ~ 12:42:50
14 are samples that were available to anybody who ~ 12:41:58 14 turbine layout is roughly 6,100 hectares, and 12:42:53
15 knows where to look for them that have been taken 12:42:00 15 we're dredging small volumes for each turbine.  12:42:57
16 at this site. So based on that, if you look at ~ 12:42:02 16 So there's only a small volume  12:43:00
17 the contaminant levels, they're actually quite ~ 12:42:05 17 that we're actually starting to disturb, and we're 12:43:02
18 low. Most of them are below the -- what's called 12:42:08 18 only shifting it. We're not lifting it through ~ 12:43:04
19 the lowest effects level threshold, which if it's  12:42:10 19 the water column. We're just moving ittothe  12:43:06
20 below that, you can literally just dump it in the 12:42:13 20 side. So it's a small volume, and above that 12:43:08
21 lake, and MOE doesn't really mind. Itsclean, 12:42:15 21 small volume, less than 5 percent actually gets ~ 12:43:11
22 considered to be clean. You can open-water dump  12:42:17 22 put up into the water column. Actually, the 12:43:14
23 it. 12:42:19 23 number that typically is used is 1 percent. We — 12:43:17
24 Some of them are above 12:42:20 24 conservatively assume 5 percent might be putinto  12:43:20
25 background level. Some of these contaminants 12:42:23 25 the water column. U.S. Army Corps of Engineers ~ 12:43:23
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1 suggests it might be less than 1 percent. 12:43:25 1 would dilute those contaminants to a point where ~ 12:44:34
2 The second point -- the third  12:43:27 2 you could actually drink the water. It meets the 12:44:37
3 point, then, is, of that small volume, of that ~ 12:43:29 3 MOE drinking water standards. 12:44:40
4 small percentage, the actual contaminants, whether 12:43:32 4 It would not approach the - 12:44:41
5 it be arsenic or mercury, actually most of it~ 12:43:35 5 no. Granted, these studies arent complete, but ~ 12:44:44
6 remain bound to the particle. It's just the 12:43:39 6  the evidence that we have before us suggests to ~ 12:44:46
7 nature of it. They don't dissolve into the water. 12:43:41 7 us, based on our expertise and experience, that ~ 12:44:50
8 Only a small fraction of the contaminants actually 12:43:44 8 this would have been manageable, and we could have 12:44:52
9 dissolve into the water. 12:43:47 9 demonstrated this. 12:44:55
10 For our analysis, to cometo  12:43:48 10 This kind of construction ~ 12:44:56
11 our final conclusion that it's not a problem, we ~ 12:43:49 11 activity goes on around -- on the Great Lakes 12:45:01
12 assumed 100 persons of the contaminants would 12:43:52 12 where trenches are dredged; things are put inthe  12:45:03
13 dissolve in the water, so, again, taking a 12:43:54 13 water that are much closer to intakes thanis ~ 12:45:08
14 conservative view that we would lose those 12:43:57 14 being proposed at Wolfe Island Shoals. 12:45:11
15 contaminants to thg actual dissolve in the water. 12:43:58 15 For instance, here you cansee  12:45:14
16 There is a long ways between  12:44:00 16 we're in Toronto. Offshore of Toronto, there is ~ 12:45:16
17" where the turbines are and where the nearest ~ 12:44.03 17 Toronto Islands that little feature that sort of ~ 12:45:20
b e s s e | 3 we-twmmprn  Cien
20 awa Th{) fu.rthest one is 24. And there's an 12';14'.11 " P, There s adeep lake water 124525
21 incr()el(.jible volume of water bétween the two. If 1.2'4.4'16 20 coolln_g PIpe's open cut tren(_:h that as dug. That 12:45:27
2 doth th which we did i t. th 12"44'.20 21 material was dredged and simply piled up beside ~ 12:45:29
you do fhe mah, which We did in our report, the o 22 it, and it's half a kilometre away from a drinking 12:45:32
23 low-level contaminants, the small volume, the 12:44:23 23 water intake 12:45:35
24 small percentages, within about less than 1 12:44:27 : . . e
25 percent of the volume of water available to us, we 12:44:32 2 | mentioned the Ashbridges Bay 12:45:35
' o 25 sewer waste water outfall that's labelled onthat 12:45:38
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1 drawing on the top right corner. That's less than 12:45:41 1 Something else that came up ~ 12:46:44
2 5 kilometres away from the main water intake. 12:45:43 2 that never had originally entered our report 12:46:48
3 Ten minutes? My good friend ~ 12:45:46 3 because we didn't believe it to be anissue, but  12:46:51
4 Myriam. 12:45:51 4 in response to Mr. Wilkinson's evidence regarding 12:46:54
5 So it happens. So we use that 12:45:52 5 algae blooms, algae is driven by nutrients: 12:46:57
6 analysis -- desktop analysis to show the dilution 12:45:56 6 fertilizer from farms, leaky sewage systems, golf 12:47:01
7 of it just wouldn't be a concern. It doesn't 12:46:00 7 course runoff, urbanized areas, these kind of 12:47:06
8 indicate it's a concern to us. We also did some  12:46:02 8 things. 12:47:09
9 initial modelling. This was presented in the 12:46:04 9 And where you have warm 12:47:09
10 report. We have that figure there. 12:46:06 10 shallow water, it gets even worse. Like, inthe 12:47:10
1 The green element there is 12:46:07 1 western end of Lake Erie, which is the next lake  12:47:13
12 actually the outer envelope of the sediment 12:46:12 12 down, very shallow at the west end. That'sthe  12:47:15
13 particles. It's actually releasing a model that  12:46:14 13 one that Mr. Wilkinson said you can see from 12:47:19
14 releases the particles near the bottom and then ~ 12:46:17 14 space. You can. It's a big problem. 12:47:21
15 tracks where it would go based on the currents ~ 12:46:19 15 We're talking about wind 12:47:23
16 that go back and forth. The first image there is  12:46:21 16 turbine towers. They have no nutrient value that 12:47:25
17 just upon release; after three days, because the  12:46:23 17 are contributing to the water column. So, 12:47:27
18 current are going back and forth; and then after  12:46:26 18 therefore, we're of the opinion that it does not  12:47:30
19 eight days. And we assume three days of dredging 12:46:28 19 increase the risk. 12:47:32
20 and then another eight days. By this point, those 12:46:31 20 | mentioned the MOE report. | 12:47:33
21 fine silt particles have already hit the bottom.  12:46:34 21 wont get into it. They did what we would have ~ 12:47:36
22 These conclusions are 12:46:37 22 done in the modelling. MOE's own experts modelled 12:47:39
23 consistent with MOE's own modelling report that ~ 12:46:38 23 it, and I'd just draw your attention to the last  12:47:43
24 was draft issued in 2012. That concluded the same 12:46:40 24 line: 12:47:45
25 thing. 12:46:44 25 "Based on the results of ~ 12:47:46
Page 171 Page 172
1 this assessment, it was ~ 12:47:47 1 water. Rule 130 says you can do more. Youcan  12:48:45
2 concluded that any 12:47:47 2 evaluate more things by doing numerical modelling 12:48:51
3 impacts from construction 12:47:48 3 and looking at other activities to get a better ~ 12:48:54
4 of an offshore windmill ~ 12:47:49 4 understanding. So that source water protection ~ 12:48:56
5 would be quite small."  12:47:51 5 mechanism, that precautionary principle of looking 12:48:58
6 Now, they're not modelling 12:47:52 6 at what protects the drinking water, could be 12:49:01
7 this particular one, but they're doing the process 12:47:53 7 applied here. 12:49:03
8 and demonstrating the capabilities of expertsto  12:47:54 8 This is an unfortunate 12:49:04
9 come to these conclusions. 12:47:59 9 comparison, | believe, to Walkerton. In my 12:49:08
10 There's also a discussion 12:48:00 10 opinion, the two are so different that | just had  12:49:13
11 paper from MOE that said, if you should be outside 12:48:02 11 to highlight some elements of it. 12:49:16
12 this 5 kilometre zone, then you are probably not ~ 12:48:07 12 We're talking about low 12:49:18
13 going to have impacts. Well, we're 12 kilometres 12:48:12 13 contaminant concentrations that are diluted by~ 12:49:20
14 away from the nearest one. 12:48:15 14 large volumes of water. The Walkerton inquiry ~ 12:49:22
15 This discussion paper also 12:48:17 15 concluded there were high levels of deadly 12:49:25
16 said that, if you are outside that exclusion zone, 12:48:18 16 bacteria. We're in 20 metres of water, 12 to 24  12:49:27
17 you should do some site-specific studies and 12:48:20 17 kilometres away from the nearest intake. In 12:49:31
18 assess the potential impacts. This is whatwas  12:48:22 18 Walkerton, it went directly into the intake well ~ 12:49:34
19 proposed to do in the project schedule. We would 12:48:25 19 of a municipal water supply. 12:49:37
20 do those studies, get that information. Sowe ~ 12:48:27 20 As | mentioned, we have 12:49:38
21 were -- | put to you that we were doing what MOE ~ 12:48:32 21 established source water protection procedures.  12:49:40
22 thought we should be doing. 12:48:34 22 At Walkerton, there was a failure. Thiswasthe 12:49:43
23 Source water protection: This 12:48:35 23 Walkerton inquiry, Walkerton inquiry that said ~ 12:49:45
24 is a mechanism that is a living mechanism. It's 12:48:39 24 they - they failed to use the chlorinators. And, 12:49:49
25 not static. It defines zones to protect the 12:48:43 25 again, MOE has the capacity to review water 12:49:54
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1 quality studies, and Walkerton was concluded there 12:49:56 1 the St. Lawrence system are limited. They can ~ 12:51:08
2 was ineffective MOE plan inspection. 12:49:58 2 only be so big because the locks are so big. So  12:51:10
3 Navigation: This has been 12:50:00 3 they're called seaway max. They're not the size  12:51:14
4 raised. We -- we contend that the 1,200- to 12:50:04 4 of ships you see on the ocean. Theyretwoanda 12:51:17
5 1,500-metre-wide navigation channel, which is 12:50:09 5 half times narrower. They're one and a half times 12:51:19
6 shown as the -- on the left portion there, the ~ 12:50:12 6 shorter. So they're not your PanMax or your 12:51:22
7 upper leg, which is adjacent to the turbine site, 12:50:14 7 Valemax or your T1 super class tankers that are in  12:51:24
8 the 1,200- to 1,500-metre-wide navigation 12:50:18 8 the open ocean. 12:51:28
9 allowance is sufficient. It compares to just 12:50:21 9 So just a quick comparison:  12:51:28
10 upstream where the -- where you have two-way 12:50:27 10 On the top right, there's the two-way lane traffic 12:51:31
1 traffic -- we talked one-way traffic -- two way ~ 12:50:30 1 that is common, maybe 240 metres on the Great 12:51:34
12 traffic in channels that are 150 to 140 metres ~ 12:50:32 12 Lakes St. Lawrence Seaway. Two-way -- ships going 12:51:39
13 wide. Typically it's less on the Great Lakes.  12:50:36 13 back and forth this way. Where, adjacent to the  12:51:40
14 You must understand that the ~ 12:50:39 14 Windstream project, there's, at minimum, 1,200  12:51:43
15 Great Lakes St. Lawrence Seaway system is not the 12:50:41 15 metres and upwards of 1,500 metres for one-way ~ 12:51:46
16 open ocean. It's an inland waterway that extends 12:50:43 16 traffic. Vessels are only allowed to go one way — 12:51:48
17 some 3,700 kilometres from the Gulf of St. 12:50:47 17 in this section of the seaway. 12:51:51
18 Lawrence all the way up to Lake Superior. 12:50:50 18 So we add up the ship lane,  12:51:52
19 It's been established for 50  12:50:52 19 which, on the seaways, are 250 to 450 metres, and  12:51:55
20 years these type of widths for channels for safe  12:50:54 20 given a buffer -- an additional buffer of 800to  12:52:00
21 operation. They're based on Canadian guidelines. 12:50:57 21 1,000 metres gives you your 1,200 to 1,500, which  12:52:04
22 Every vessel that's a vessel ~ 12:50:58 22 is available on the seaway. 12:52:07
23 going through this system has to have a piloton  12:51:01 23 Navigation through we don't ~ 12:52:08
24 it, a person who knows the local condition. It's 12:51:02 24 believe is going to be a -- likely thannot, it~ 12:52:11
25 a mandatory they be piloted, and the vesselson ~ 12:51:05 25 won't be an issue that cannot be dealt with. That 12:52:15
Page 175 Page 176
1 small speck in the middle there represents a small 12:52:17 1 So, in my opinion, itis--  12:53:15
2 pleasure craft in scale to the other turbines.  12:52:21 2 applying this kind of label does no real -- 12:53:17
3 There's plenty of room to navigate through. Of  12:52:24 3 doesn't serve a purpose. 12:53:20
4 course, the turbines will be all marked in 12:52:26 4 So the waves are understood.  12:53:21
5 accordance with Canadian and international 12:52:28 5 There was some question that we don't understand  12:53:23
6 standards. 12:52:30 6 the waves. We have prepared the U.S. - for the  12:53:25
7 Quickly, applying a label 12:52:30 7 U.S. Army Corps of Engineers, which is the wave ~ 12:53:30
8 "first of kind," in my opinion, is not 12:52:37 8 standard for Lake Ontario, for the wave 12:53:33
9 particularly relevant or accurate. All the 12:52:38 9 information system. It's validated with measure  12:53:35
10 elements of the marine component of this, which ~ 12:52:41 10 waves, and additional field studies are not 12:53:37
11 I'm dealing with -- | don't deal with bats. 1~ 12:52:44 11 required. 12:53:40
12 deal with marine components. 12:52:47 12 Baltic waves where they have ~ 12:53:41
13 Dredging, stone bedding, 12:52:49 13 wind turbines are similar to Lake Ontario. That 12:53:44
14 concrete piers, these have all been used many,  12:52:51 14 was shown in our first report. We're well aware  12:53:46
15 many times in the Great Lakes. Even URS 12:52:53 15 -- there's -- the point was made that the seas are 12:53:48
16 acknowledges these are not untested technologies, 12:52:56 16 different somehow. We're well aware of that. In  12:53:50
17 and these are combined. | mean, you typically =~ 12:52:59 17 the Great Lakes, there are more seas. In the 12:53:52
18 build something on a marine setting by dredging, 12:53:01 18 ocean, they're seas and swells. This difference  12:53:55
19 putting stone bedding, building somethingontop  12:53:05 19 is well known, has been considered in all of our  12:53:58
20 of it. So this is a common approach. Thishas  12:53:05 20 deliberations. This is not something that's new  12:54:02
21 been dealt with in our report. 12:53:08 21 to us. 12:54:03
22 And cabling, I mean, we talked 12:53:09 22 Obviously the Great Lakes are  12:54:03
23 about cabling. There's lots of cables in the 12:53:11 23 less severe than the North Sea. This issue was ~ 12:54:05
24 Great Lakes. That's not -- it's not untested as  12:53:13 24 raised, and this is just -- this is true. 12:54:07
25 well. 12:53:15 25 And the last point is there's  12:54:08
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1 no evidence to support a URS claim that there is  12:54:12 1 at Myriam with my time -- | believe myselfand ~ 12:55:21
2 this issue of somehow rogue waves or confusing ~ 12:54:14 2 Baird are qualified to talk about the Great Lakes. 12:55:26
3 seas that are somehow special to the Great Lakes. 12:54:18 3 I believe that there is evidence to show that the 12:55:29
4 This is -- | have no other way 12:54:21 4 disturbance of the lake bed sediment from the 12:55:33
5 of putting it. This is false. There is no 12:54:22 5 Windstream construction would not be a threatto  12:55:35
6 evidence to support that whatsoever. 12:54:24 6 drinking water; that applying the existing MOE ~ 12:55:37
7 There is a notion aboutthe ~ 12:54:26 7 precautionary principles, a science-based approach 12:55:40
8 wave impacts on the U.S. There's the wave array, 12:54:28 8 is being applied, and the onus is on the proponent 12:55:43
9 all those dates. The wave rows from our wave 12:54:33 9 to prove that. We agree. 12:55:47
10 hindcast shows the waves coming from the 12:54:36 10 The navigation: There's a 12:55:48
1 southwest. So they don't direct to the U.S., and 12:54:39 1 standard Great Lakes St. Lawrence Seaway ship lane 12:55:50
12 by the time you go through the wind turbine array, 12:54:41 12 and buffer, something that's unique to this area.  12:55:52
13 they really don't change. We're 8 kilometres away 12:54:43 3 To reiterate, | don't think ~ 12:55:56
14 from the U.S., and from our own studies that we ~ 12:54:48 14 "first of a kind" is an appropriate or useful 12:55:57
15 have done on the U.S. shore for the JC, it's 12:54:50 15 label and the waves, coastal processes, and ice  12:56:00
16 almost all bedrock. It is not even sensitiveto  12:54:54 16 conditions are reasonably well quantified and well 12:56:02
17 any changes, even if there was a change. 12:54:56 17 understood to have proceeded into detail design.  12:56:05
18 Ice: I don'tthink thereis  12:54:58 18 PRESIDENT: Thank you, 12:56:10
19 really a contention with ice. We all understand  12:55:00 19 Mr. Kolberg. 12:56:10
20 Canada has ice. Canadians know ice. There'sice 12:55:04 20 Ms. Seers, there was one 12:56:18
21 codes. We don't believe that anybody's really ~ 12:55:08 21 question, | believe? 12:56:19
22 contending that there is not a good understanding. 12:55:10 22 EXAMINATION-IN-CHIEF BY MS. SEERS: 12:56:24
23 There is no doubt that the schedule allows fora  12:55:12 23 BY MS. SEERS: 12:56:24
24 detailed design. It has to be considered. 12:55:15 24 Q. Thank you, Mr. Kolberg.  12:56:25
25 So, to summary -- I'm looking  12:55:18 25 In his opening statement on behalf of the 12:56:28
Page 179 Page 180
1 Government of Canada, Mr. Spelliscy suggested that 12:56:30 1 anybody about your -- about your testimony during 12:57:34
2 the conclusion in expert reports that there are no  12:56:32 2 the lunch break. 12:57:37
3 material impediments to developing the project ~ 12:56:36 3 THE WITNESS: Absolutely. 12:57:38
4 really meant whether developing the project was ~ 12:56:39 4 PRESIDENT: A special roomhas 12:57:39
5 possible. And he says that is a completely 12:56:41 5 been reserved for you so you can enjoy your lunch  12:57:41
6 irrelevant question to this arbitration. 12:56:46 6 in peace and quiet. 12:57:47
7 So to be clear, Mr. Kolberg,  12:56:47 7 THE WITNESS: Forachange. 12:57:48
8 if the question had been posed to you: Is it more 12:56:49 8  Thank you. 12:57:49
9 likely than not that the coastal engineering 12:56:53 9 PRESIDENT: Yes. Ithought  12:57:49
10 issues that are considered in your report, whether 12:56:57 10 you might appreciate the opportunity. 12:57:50
1 you had answered the question on a more likely ~ 12:57:02 11— Lunch recess taken at 12:57 p.m. 12:57:52
12 than not standard as opposed to no material 12:57:04 12 - Upon resuming at 2:01 p.m. 14:01:59
13 impediment standard, would that change your 12:57:07 13 PRESIDENT: Thank you. 14:02:01
14 opinion? 12:57:09 14 Welcome back. And it will be cross-examination ~ 14:02:02
15 A. Absolutely not. Ithink 12:57:10 15 conducted by Ms. Squires. 14:02:07
16 I could just as readily use the term "more likely 12:57:12 16 CROSS-EXAMINATION BY MS. SQUIRES: 14:02:10
17 than not" based on our expertise and experience in  12:57:14 17 Q. Good afternoon, 14:02:10
18 the Great Lakes; that the issue§ more likely than 12:57:16 18 Mr. Kolberg. How are you? 14:02:13
19 not would not -- WOU.|d more likely than not would 12:57:19 19 A I'mfine. Thank youvery 14:02:14
20 have allowed the project to proceed. 12:57:22 20 much. 14:02:15
; SF.QE;Tng]EkNy'I(')'U.Thank you 12:57:2142'57'25 " ; Q. Good As M- PreSident. 14:02:15
2 Ms. Seers. This will be a .convenient time © -12'.57'26 22 has mentioned, my name is Heather Squires, and I'm  14:02:17
) ) A . D 23 counsel for the Government of Canada in this 14:02:20
24 break for lunch. We will continue at two o'clock, 12:57:29 24 arbitration. I'm qoing to ask a few questions so 14:02:22
25 and if 1 could ask Mr. Kolberg not to speak with ~ 12:57:31 - moong d o
25 I can understand a bit better the contents of the  14:02:25
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1 expert reports you filed in the arbitration. 14:02:27 1 Now, you provided two reports  14:03:16
2 If you don't understand a 14:02:29 2 in this arbitration; correct? 14:03:19
3 question that I've asked, let me know. I can 14:02:30 3 A. Correct. 14:03:20
4 rephrase it, ask it again. It's important we 14:02:32 4 Q. Andthefirstisdated  14:03:21
5 understand each other. 14:02:35 5 August 13, 2014; correct? 14:03:22
6 In that regard, it's also 14:02:35 6 A. Correct. 14:03:25
7 important if you could answer my questions, if ~ 14:02:37 7 Q. Andthesecond onewas  14:03:25
8 they are a yes or no question, with that first, ~ 14:02:39 8 filed June 16, 2015? 14:03:27
9 and then I can provide you time for relevant 14:02:41 9 A. Correct. 14:03:29
10 context and that sort of thing. 14:02:43 10 Q. Now, you were not 14:03:30
11 You'll also note that in front  14:02:46 11 retained by the Claimant prior to February 11,  14:03:32
12 of you there's a white binder. It has numerous  14:02:48 12 2011; correct? 14:03:35
13 documents in it. They're labelled by tab number, 14:02:50 13 A. No. 14:03:36
14 so I'll be referring to those throughout the 14:02:52 14 Q. Okay. Now, the section ~ 14:03:38
15 course of the next hour and just so you know where 14:02:54 15 -- in the reports that you have provided, your ~ 14:03:41
16 to find them. 14:02:57 16 sections in particular deal with drinking water ~ 14:03:44
17 The documents will also appear 14:02:58 17 issues, the project layout as it pertains to the  14:03:46
18 on the screen here to your right. So some of them 14:02:59 18 shipping lanes, coastal processes, and wind, 14:03:49
19 might be small. It might be easier to look up, up 14:03:04 19 weather, and ice. Those are your particular areas 14:03:52
20 there. I'll leave it you to decide. 14:03:06 20 of the report; correct? 14:03:54
21 I don't think we'll be going  14:03:09 21 A. With respect to, when you 14:03:56
22 through any confidential today, but to the extent 14:03:10 22 say mine, Baird and Associates, yes. Therewas  14:03:58
23 that we are, we might need to cut you the feed,  14:03:11 23 components on marine archeology and fisheries 14:04:00
24 but you don't need to concern yourself with that  14:03:13 24 handled by other experts. 14:04:04
25 atall. 14:03:15 25 Q. Okay. Soljustwantto 14:04:05
Page 183 Page 184
1 start to ask you a couple of questions about your  14:04:07 1 Q. Allright. Letsmove  14:05:05
2 comments on the project being a first of akind.  14:04:09 2 on, then, to talk a bit about the comments you've 14:05:09
3 And this morning you've heard  14:04:11 3 made on drinking water and possible contamination 14:05:11
4 Mr. Roberts from WSP indicate that, in his 14:04:14 4 to drinking water. And | would like to take you  14:05:14
5 opinion, the project is first of a kind with 14:04:17 5 to page 26 of your second report. 14:05:16
6 respect to permitting. Do you remember that? 14:04:19 6 A. Yes. 14:05:28
7 A. Yes, | remember that. 14:04:21 7 Q. I'mgoingto look at the 14:05:28
8 Q. Okay. Soyouwouldalso  14:04:22 8 first sentence under Section 4.3. 14:05:30
9 agree with Mr. Roberts, then, that first of a kind 14:04:23 9 A. Yes. 14:05:33
10 would make a permitting process somewhat 14:04:26 10 Q. Now, you indicate here ~ 14:05:33
11 uncertain? 14:04:28 11 that: 14:05:35
12 A. We're going to the 14:04:31 12 "It's expected that the ~ 14:05:35
13 context here. 1think that's the issue. Inmy  14:04:34 13 level of contaminants 14:05:36
14 opinion "first of a kind" is a label that 1 don't  14:04:36 14 entering the water column  14:05:38
15 necessarily agree with, so if Mr. Roberts said so, 14:04:39 15 as a result of 14:05:40
16 that's his opinion. My opinion the elements of ~ 14:04:41 16 disturbance of sediment ~ 14:05:40
17 the project that are within my purview, which is  14:04:45 17 due to preparation of the 14:05:40
18 the coastal marine components, they're not first  14:04:48 18 project turbine 14:05:40
19 of a kind. 14:04:52 19 foundations would pose no  14:05:43
20 Q. Okay. Butintermsof  14:04:52 20 threat to drinking 14:05:44
21 the permitting process, some of those components  14:04:54 21 water." 14:05:45
22 that you are an expert in, so the coastal 14:04:56 22 Is that correct? 14:05:45
23 processes, the clean water issues, thosearea  14:05:00 23 A. That's what it says, yes. 14:05:46
24 part of the Renewable Energy Approval; correct?  14:05:02 24 Q. Andifweturnoverto  14:05:47
25 A. | believe so, yes. 14:05:04 25 page 27, to the next page, you draw this 14:05:48
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1 conclusion from specific project characteristics, 14:05:52 1 A. No. My reportdoes not  14:06:48
2 such as the low concentration of contaminants in ~ 14:05:55 2 conclude that, but | would probably have the same  14:06:49
3 the water - in the project area, sorry, the total 14:05:57 3 conclusion in other -- other areas. 14:06:51
4 volume of dredge material, the short duration of ~ 14:06:00 4 Q. So-- 14:06:54
5 dredging, those sort of things; correct? 14:06:03 5 A. Butmy report strictly ~ 14:06:55
6 A. Yes. 14:06:05 6 deals with Windstream. 14:06:56
7 Q. Sothe conclusion that ~ 14:06:06 7 Q. Okay. Soyoucanletme 14:06:57
8 you've made in this report, then, is specificto  14:06:07 8 know whether you agree or not with the next 14:07:00
9 the Windstream project itself; correct? 14:06:10 9 statement, then, that, depending on the particular 14:07:03
10 A. Most certainly, yes. 14:06:12 10 circumstances of a project, there may, in fact, be 14:07:04
1 Q. So, now, you weren't here  14:06:13 11 issues with drinking water. 14:07:07
12 for it, but you're aware because you mentioned it  14:06:17 12 A. Well, certainly. If 14:07:09
13 in your presentation this morning, but Minister ~ 14:06:20 13 there are -- if there are contaminants or if there 14:07:10
14 Wilkinson, the former Ministry of Environment, in  14:06:23 14 are particular issues that it's close by, yes.  14:07:12
15 his testimony, indicated that he had concerns with 14:06:25 15 That's a very open-ended statement, but | would ~ 14:07:14
16 the impact offshore wind farms would have in the  14:06:27 16 agree with you. 14:07:16
17 Great Lakes in general as they pertained to 14:06:30 17 Q. Okay. Now, inyour 14:07:17
18 drinking water, not simply Windstream's project.  14:06:32 18 presentation as well you mentioned -- and we can ~ 14:07:18
19 So | want to clarify, then, exactly what you have 14:06:34 19 go back to it, if it helps the Tribunal. You 14:07:21
20 concluded in your report in the context of those  14:06:37 20 mention specifically on the slide entitled "Our  14:07:27
21 comments from him. 14:06:39 21 Conclusion's Consistent with MOE Approach and 14:07:31
22 You don't conclude in your 14:06:39 22 Conclusions." You refer to a report dated 14:07:34
23 report that water quality issues may not arise ~ 14:06:42 23 December 2012, a Nettleton report that dealt with  14:07:35
24 with an offshore wind farm in any other area of ~ 14:06:44 24 the Mike 3 model. Do you remember that? 14:07:39
25 the Great Lakes; correct? 14:06:47 25 A. Yes. 14:07:40
Page 187 Page 188
1 Q. Now, you noted this study 14:07:41 1 started this report, | couldn't tell you. 14:08:32
2 was done by MOE. 14:07:42 2 Q. Okay. But, at minimum,  14:08:33
3 A. Yes. 14:07:45 3 they concluded it post that date | just spoke 14:08:34
4 Q. And givenit's dated 14:07:46 4 about? 14:08:36
5 December 20 -- December 2012, you would agree 14:.07:47 5 A. Post that date? Yesthis 14:08:36
6 that, in fact, the Ministry of Environment did do  14:07:50 6 report concludes that. 14:08:38
7 studies on drinking water post the deferral on  14:07:53 7 Q. Okay. Now, you also 14:08:39
8 February 11, 2011; correct? 14:07:56 8 briefly touched on the issue with the drinking ~ 14:08:40
9 A. I'maware of this study, 14:07:58 9 water in Walkerton. Now, Mr. Kolberg, do you 14:08:42
10 and the date on it is December, as a draft, in ~ 14:07:59 10 recall how many people died from drinking water -- 14.08:46
11 2012. 14:08:02 1 drinking water from their own taps in that -- in ~ 14:08:48
12 Q. Okay. Which would date  14:08:02 12 that - in that tragedy? 14:08:50
13 post the deferral? 14:08:03 13 A. The specific number? No. 14:08:51
14 A. To be honest, the dates ~ 14:08:04 14 Q. Does around seven or 14:08:53
15 with the deferrals and the moratoriums, you would  14:08:07 15 eight sound about right? 14:08:55
16 have to clarify that to me. This --the date is ~ 14:08:10 16 A Imsure--Imsure  14:08:57
17 pretty obvious on -- onthis one. It is December 14:08:12 17 you're asking me so I'm sure you know the number, 14:08:58
18 2012. And I'm not quite clear what the date - 14:08:16 18 soI'mgoing tosay, yes, it sounds right. ~ 14:09:00
19 the other date you're asking me. 14:08:19 ;g h Q. And %’03 W(r’]u'? agre;je Wl'(th 14:09:(_)029_03
20 Q. Its February 11, 2011, 14:08:20 jy e seven o elontdeetns ot drinkird 11:'69'66
21 It's -- everybody in this room, it's their 14:08:24 - ::%i;ke ic)stiizo?s?]'t i?oma €apol ICIanlszll'(;ngo R
22 favourite date. 14:08:25 2 ' h D
23 A. Then | think we all know  14:08:25 - A What - you \fv.ar.]t my .14'09'11
. . - o 24 opinion on what makes a politician take notice? | 14:09:11
24 that it is after this date. When this report was 14:08:26 25 cannot speak to what Mr. Wilkinson believes asa  14:09:15
25 started and when the Ministry had their -- had ~ 14:08:29 ' o
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1 politician. 1 can tell you what I believe. 14:09:17 1 earlier layout? 14:10:20
2 Technically there is no parallel between Walkerton 14:09:19 2 Q. Yes. 14:10:20
3 and this situation. I cannot enter 14:09:22 3 A. Yes. There was --there  14:10:21
4 Mr. Wilkinson's mind. 14:09:24 4 was -- there was some encroachment into the -- 14:10:22
5 Q. Okay. lunderstand --1 14:09:25 5 into the shipping lane. 14:10:24
6 understand that you don't want to draw the 14:09:27 6 Q. Okay. Sonow in your 14:10:25
7 parallel, and my point is more on thatitsan ~ 14:09:28 7 2015 layout, you've moved those turbines out of ~ 14:10:26
8 event someone might take notice to. Butthat's  14:09:30 8 the shipping lane and put them adjacent to the 14:10:29
9 fine. 14:09:33 9 existing navigational route. Is that correct? 14:10:32
10 Let's talk for a minute now  14:09:33 10 A. Me personally didn't move 14:10:34
11 about the project layout, and | want to get into  14:09:38 1 them, yes, but they had -- the layout was adjusted 14:10:35
12 some of the shipping lane issues. Now, the 14:09:40 12 in 2015 due to a number of reasons, | believe, but 14:10:39
13 project layout that we have before us, thatis -- 14:09:47 13 certainly recognition of a shipping lane would 14:10:43
14 sorry, now, the project layout has been revised ~ 14:09:50 14 have been one -- one aspect. 14:10:44
15 between the layout that was put forward in your ~ 14:09:52 15 Q. Okay. Now, inyour view 14:10:47
16 first report - so I'll call that the 2010-2014  14:09:55 16 then, this modification, as it pertains to the 14:10:49
17 layout -- and the layout put forward in the time  14:09:58 17 shipping lane, is to ensure safe navigational 14:10:51
18 of your reply; correct. 14:10:01 18 passage; correct? | mean you wouldn't have that  14:10:54
19 A. Yes. There were changes 14:10:02 19 if this were in the shipping lane? 14:10:59
20 to the layout, yes. 14:10:03 20 A. No. Again, stating the, 14:11:01
21 Q. Okay. Now, those changes 14:10:04 21 obvious if they were in the shipping lane, that ~ 14:11:02
22 result from the -- the project, as it was designed 14:10:07 22 would be an encumbrance, yes. 14:11:05
23 by Windstream at the time, had turbines placed in  14:10:11 23 Q. Okay. So up until the 14:11:08
24 an international shipping lane. Is that correct? 14:10:13 24 time that you pointed out this error in your first 14:11:09
25 A. The 2014 layout or the ~ 14:10:15 25 report, because you did note there that they were  14:11:11
Page 191 Page 192
1 in the shipping lane, Windstream was proceeding ~ 14:11:12 1 we add what you said is an acceptable buffer of ~ 14:12:12
2 with a project layout that actually had turbines  14:11:15 2 700 to 1,000 metres -- 14:12:15
3 placed in a shipping lane; correct? Up until 14:11:16 3 A. 800. 14:12:17
4 2014? 14:11:18 4 Q. 800, sorry, to 1,000 14:12:19
5 A. lcouldntspeak tothe  14:11:19 5 metres, then we land within that existing 14:12:19
6 - the inner thinking of Windstream with respect ~ 14:11:20 6 navigational route. So we land somewhere between  14:12:22
7 to what they knew and didn't know and what they ~ 14:11:23 7 the 1,200 and 1,500 of the navigational route. Is 14:12:24
8 were proposing. Certainly the layout that | saw  14:11:25 8 that correct? 14:12:27
9 in 2014 created an issue with shipping lanes. 14:11:28 9 A. Yes. 14:12:27
10 For all I know they may have  14:11:35 10 Q. Okay. Sothis buffer,  14:12:27
11 already known that, but we certainly worked with ~ 14:11:37 11 then, that you've created is based on your opinion 14:12:30
12 them to point out an allowance for a shipping lane 14:11:39 12 of working the math so that it fits within that --  14:12:32
13 that would, in our opinion, be workable. 14:11:43 13 that area? 14:12:35
14 Q. Okay. Solwantto  14:11:45 14 A. No. The-—themath  14:12:36
15 explore a bit, then, your conclusions with regard  14:11:48 15 works out that a shipping lane of 250 to 450 14:12:39
16 tothatnew layoutand why you feel thatisan  14:11:51 16 metres is very consistent with what is practiced ~ 14:12:44
17 appropriate shipping lane plus buffer, as you put - 14:11:54 17 onthe Great Lakes St. Lawrence Seaway System, and 14:12:46
I8 i . 14:11:56 18 abuffer of 800 to 1,000 metres, in our opinion,  14:12:49
19 . Ar?d N your presentation this  14:11:57 19 is sufficient. The math worked out to be that. ~ 14:12:52
20 morning, you |nd|cateq that you'ye come to thg 14:11:58 20 Q. Okay. Sothe bufferis  14:12:54
2 conclusion that that existing navigation route is  14:12:00 21 included within that existing navigational route? 14:12:55
22 enough, because in other.are.as of the Great Ifakes, 14:12:03 2 A VYes. 141257
23 there's.a much smaller shipping lane. So I think 14:12:05 23 Q. Okay. Now, s0 your 141258
24 you said around 250 to 450 metres. 14:12:08 24 report d te that th iqational rout 14:13:00
25 So if we take thatamountand ~ 14:12:10 report does note that fhe navigationat route e
25 itself is the 1,200 to 1,500 metres. So justso 14:13:03
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1 we're on the same page, that is the navigational ~ 14:13:06 1 virtually everywhere on the Great Lakes St. 14:13:58
2 route width; correct? 14:13:09 2 Lawrence Seaway plus a buffer which -- which 14:14:02
3 A. That is the navigational 14:13:10 3 people would, I think, inherently know that you  14:14:03
4 allowance. Again, the semantics about what you — 14:13:11 4 would want to separate yourself a little bit from 14:14:05
5 are calling a route and what | might call a route, 14:13:14 5 a -- from a wind turbine farm. 14:14:07
6 I'm not clear. 14:13:16 6 So | think you're comparing ~ 14:14:08
7 Q. Well, the allowance, | 14:13:17 7 what someone could do today versus what someone  14:14:11
8 think, is what -- 14:13:18 8 would be allowed to do in the future with the 14:14:14
9 A. Yes. It'sthe allowance. 14:13:18 9 project. There's no doubt the project constrain ~ 14:14:16
10 It includes the ship lane and a buffer. 14:13:19 10 the existing condition, but the allowance is 14:14:19
1 Q. Okay. Butin that 14:13:21 1 appropriate for a navigation system. 14:14:23
12 navigational allowance, as you've put it, boats ~ 14:13:22 12 Q. Okay. So, again, | just 14:14:26
13 can be found anywhere in that region; correct?  14:13:24 13 want to clarify, then, what your conclusionis.  14:14:28
14 You're not constrained to the middle of that? 14:13:27 14 So the navigational route itself is 1,200 to 1,500 14:14:31
15 A. No. | mean, the boat 14:13:30 15 metres wide? 14:14:34
16 can, if it wants to, can go anywhere it wants 14:13:33 16 A. Yes. The dimensions,as 14:14:35
17 really, but if it's being piloted, as mandatory on 14:13:35 17 shown on the figure | presented, are 1,200 right ~ 14:14:36
18 the Great Lakes St. Lawrence Seaway, the vessel ~ 14:13:38 18 where it exits the St. Lawrence Seaway system,  14:14:39
19 has to be -- it would be within that channel. 14:13:41 19 because there's a shoal right there that's 14:14:42
20 And what the -- the point 14:13:46 20 physically -- you can't go any -- any wider. And  14:14:45
21 we're making here is, as the project moved 14:13:47 21 then it spreads out a little bit. So generally — 14:14:47
22 forward, could you provide a safe navigation 14:13:48 22 it's 1,500 metres, but to be fair, it is 1,200 to  14:14:49
23 allowance adjacent to a wind farm? And we're 14:13:50 23 1,500 metres. 14:14:53
24 saying, yes, you can, because you would havea  14:13:53 24 Q. Okay. Soevenif we take 14:14:53
25 ship lane that's consistent with what is done 14:13:55 25 the 1,200, then we -- so 1,200 to 1,500, boats -- 14:14:54
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1 as we've agreed boats can be funds anywhere within  14:14:57 1 A. No. Once again, I think 14:15:44
2 that area; correct? They're allowed to go 14:15:00 2 we're sort of mixing the present situation where  14:15:46
3 anywhere between -- 14:15:03 3 they have room to do that. But if the wind farm  14:15:50
4 A. Today? 14:15:03 4 was established and it went to the permitting 14:15:53
5 Q. Today. 14:15:04 5 agencies, we believe that the case can be made,  14:15:55
6 A. Yes. 14:15:04 6 more likely than not, that that -- the navigation 14:15:58
7 Q. And so your proposition  14:15:05 7 ship lane would be -- would be -- I'm going to use 14:16:02
8 that an adequate buffer can be obtained if, when  14:15:07 8 the word constrained to 250 to 450 metres, as it  14:16:05
9 those boats are going through that lane, they --  14:15:10 9 is almost everywhere on the seaway, and that the ~ 14:16:08
10 touse your words, inherently know to stay towards 14:15:12 10 pilots would now, in the future, when the turbines 14:16:11
11 the middle? 14:15:15 1 are in place, would know that, and they wouldn't  14:16:13
12 A. Well, the actual ship ~ 14:15:16 12 willy-nilly drive all over the place. 14:16:16
13 doesn't know anything. The pilot would be 14:15:18 13 Q. Okay. So then your 14:16:18
14 constrained to a ship channel that is standard on  14:15:20 14 conclusion is that, for this project to proceed as  14:16:20
15 the Great Lakes St. Lawrence Seaway system, 250 to 14:15:24 15 you have proposed, it would require the Canadian ~ 14:16:24
16 450 metres wide for one-way vessel traffic. 14:15:27 16 authorities that deal with shipping routesto  14:16:27
17 Q. Yes. Right now they know 14:15:30 17 agree to constrain it from the existing 1,200 to ~ 14:16:29
18 they — 14:15:31 18 1,509 meter to what you would feel would be more  14:16:32
19 A That would be asking —  14:15:31 ;3 consistent VYIth Wh;ats in the Great Lakes. I't . 14:16:35
20 that would be asking no more of the pilot than the 14:15:33 ) would require that? . . 14'1_6'3.7
21 pilot does anywhere on that system. 14:15:34 ! A There.s no doubt this 14'1_6'38
2 Q. That might be in 14:15:37 22 Wouldlrgqmre alpermlt approval from the'nawgable 14:16:39
23 practice, but they do know, in fact, that they =~ 14:15:38 23 a.uthorltles. Were cleg ron that, and there's 14:16:44
24 could exoand where th in that rout ¢ 14:15:40 24 time allowed for that in the schedule. Yes, 14:16:45
pand where they o In that route Up fo 25 you're absolutely correct. 14:16:47
25 1,200 to 1,500 metres; correct? 14:15:42
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1 Q. And that permit would 14:16:48 1 wider than is typically ~ 14:17:42
2 require the constraining of the shipping lane? 14:16:49 2 safely used for two-way  14:17:43
3 A. That would require a 14:16:51 3 traffic vessels at many  14:17:44
4 modification to the way it is right now. 14:16:53 4 other locations 14:17:46
5 Q. Okay. Just one second.  14:16:54 5 throughout the Great 14:17:46
6 Okay. Now, | want to talk for 14:17:00 6 Lakes St. Lawrence Seaway 14:17:49
7 a minute about the -- the shipping channels in the 14:17:03 7 system.” 14:17:49
8 Great Lakes in general and the different 14:17:06 8 Correct? 14:17:50
9 constraints that are on them. 14:17:07 9 A. Yes. That --that route  14:17:50
10 And if we turn to page 52 of  14:17:09 10 beside where the proposed project would be, at ~ 14:17:53
1 your second report -- actually, sorry, we don't ~ 14:17:12 1 1,200 to 1,500 metres, is wider than many, many,  14:17:55
12 need to go. We're going to go to page 55. 14:17:22 12 many other places on the Great Lakes St. Lawrence 14:17:59
13 A. Okay. It'scloser tothe 14:17:23 13 Seaway system, yes. 14:18:02
14 end. Okay. 14:17:29 14 Q. Okay. Let's - let's 14:18:03
15 Q. Exactly. That's what -- 14:17:30 15 turn the page to page 56 and have a look at a 14:18:03
16 that's what you think. 14:17:30 16 couple of those. You provided some graphics. 14:18:06
17 [Laughter.] 14:17:31 17 A. Yes. 14:18:08
18 THE WITNESS: I'm-- I'm here  14:17:31 18 Q. Solwanttostart with  14:18:08
19 as long as you need me. 14:17:32 19 the example at Figure 5.2. 14:18:11
20 BY MS. SQUIRES: 14:17:33 20 A. Five? Sorry? 14:18:14
21 Q. Now, on page 55, you note  14:17:33 21 Q. 5.2,sowe'reon the next 14:18:17
22 that: 14:17:36 22 page. Sorry, yes, next page, the top image there. 14:18:19
23 "The navigational channel 14:17:37 23 A. Mm-hmm. 14:18:22
24 of the 1,200 to 1,500 14:17:39 24 Q. Sothisisthe shipping  14:18:23
25 metres is substantially ~ 14:17:40 25 lane or the navigational route or navigational ~ 14:18:24
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1 channel that's between the Detroit River Channel  14:18:26 1 A. Yes. Itslandonone  14:19:10
2 -- in the Detroit River Channel between Windsor ~ 14:18:30 2 side, and it's land on the other side, yes. 14:19:12
3 and Detroit; correct? 14:18:33 3 Q. Okay. Now, for both of  14:19:13
4 A. Yes. 14:18:34 4 these, then, the shipping channel width is 14:19:15
5 Q. And you indicate that 14:18:35 5 determined by the presence of land on each side;  14:19:18
6 it's 700 metres wide? 14:18:35 6 correct? It's not - it's simply not possible to  14:19:20
7 A. At that particular point, 14:18:36 7 have those shipping lanes wider; correct? 14:19:22
8 yes, it's 700 metres wide. 14:18:38 8 A. Correct. 14:19:24
9 Q. Okay. And at that 14:18:39 9 Q. Butif we're talking 14:19:24
10 particular point, it's constrained on one side by  14:18:40 10 about the decision on where to place amanmade ~ 14:19:26
11 the City of Windsor and one side by the City of =~ 14:18:42 11 item, like a wind turbine, the regulatory 14:19:28
12 Detroit; correct? 14:18:44 12 authorities actually have discretion on where they 14:19:31
13 A. Yes. 14:18:45 13 can put it; correct? 14:19:33
14 Q. Okay. Now ifweturnto 14:18:45 14 A. Correct. | mean, the 14:19:34
15 Figure 5.5 on page 59, this is a particular part  14:18:47 15 regulatory agencies always have -- have --they ~ 14:19:37
16 of the shipping route in the channel on the St.  14:18:54 16 can deny or approve as they see fit, | guess. 14:19:39
17 Clair River; correct? 14:18:58 17 That's why they're called the regulatory 14:19:43
18 A. Correct. 14:18:58 18 authority. 14:19:45
19 Q. Andyou note here that ~ 14:18:59 19 Q. Right. So when you 14:19:45
20 it's 300 metres wide. 14:19:00 20 mention, then, that the positioning of the 14:19:46
21 A. Yes. 14:19:01 21 turbines could be adjusted to provide for 14:19:48
22 Q. And, again, it's also 14:19:02 22 sufficient width for seaway traffic in accordance 14:19:50
23 constrained one side by a community and the other  14:19:03 23 with these other examples, in those circumstances, 14:19:53
24 side by a naturally-occurring hazard or land mass; 14:19:06 24 though, the regulatory authorities had noway to  14:19:56
25 correct? 14:19:10 25 make the shipping lanes wider; correct? 14:19:58
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1 A. There was no need to make 14:20:00 1 A. Yes. 14:20:59
2 them wider, no. And they were constrained by the  14:20:02 2 Q. AndI'mgoingtogetyou 14:20:59
3 land, as we saw, yes. 14:20:05 3 to move to Annex 3, which is on page 11. 14:21:00
4 Q. No need but also no 14:20:07 4 A. Yes. 14:21:09
5 ability to make it wider? 14:20:08 5 Q. And here they're 14:21:10
6 A. lagree. Therewasland 14:20:09 6 discussing a template for assessing distances 14:21:13
7 on both sides. There was no way they could have, 14:20:11 7 between wind farm boundaries and shipping routes.  14:21:15
8 yes. 14:20:13 8 Do you see that? 14:21:18
9 Q. Now, inyour second 14:20:13 9 A. Yes. 14:21:18
10 report, when you indicated that the turbines could 14:20:16 10 Q. Anditindicates therein 14:21:18
11 be positioned safely, not only did you referto  14:20:18 11 the first paragraph that: 14:21:20
12 the existing seaway width but you also referred to  14:20:21 12 "The Greater Wash wind ~ 14:21:22
13 some standard international practices and Canadian 14:20:24 13 farm developers sought ~ 14:21:23
14 navigational regulations, so I'd like to look at ~ 14:20:28 14 guidance from the 14:21:24
15 both of those things. 14:20:31 15 Maritime and Coast Guard ~ 14:21:27
16 A. Mm-hmm. 14:20:31 16 Agency so they could take  14:21:27
17 Q. And let's talk about 14:20:33 17 early recognition of the  14:21:28
18 international practice first, and we'll turnto  14:20:33 18 factors involved when 14:21:30
19 Tab 1 inyour binder. This is Exhibit R-506 for ~ 14:20:35 19 planning a turbine layout 14:21:31
20 the record. 14:20:46 20 within their allocated ~ 14:21:32
21 A. Yes. 14:20:50 21 water space.” 14:21:33
22 Q. It'sadocument fromthe 14:20:51 22 Do you see that? 14:21:34
23 United Kingdom's Maritime and Coast Guard Agency, 14:20:52 23 A. Yes. 14:21:34
24 speaking specifically about offshore renewable ~ 14:20:55 24 Q. Andifwelook at page  14:21:34
25 energy projects. Do you see that? 14:20:57 25 12, this figure shows the shipping route width and 14:21:37
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1 what it calls a turbine boundary. Do you see 14:21:42 1 of the shipping channel, they see that as high or  14:22:20
2 that? 14:21:44 2 high risk. 14:22:22
3 A Mm-hmm. 14:21:44 3 A. That's what this table ~ 14:22:23
4 Q. And there's a gap between 14:21:44 4 says, yes. 14:22:24
5 these two things identified as B on the graphic.  14:21:46 5 Q. Yes, okay. Andtherisk 14:22:25
6 A. Mm-hmm. 14:21:48 6 only becomes low when you get greater than 2 14:22:27
7 Q. Seethat? AndBonthe 14:21:49 7 nautical miles; correct? 14:22:30
8 image, then, refers to what they call the turbine  14:21:51 8 A. According to this table, 14:22:31
9 boundary to the nearest shipping route edge; 14:21:54 9 Yes. 14:22:32
10 correct? 14:21:56 10 Q. That's all we're looking  14:22:32
1 A. Correct. 14:21:56 1 to confirm, | know the table says that, sowe're  14:22:34
12 Q. So they're proceeding 14:21:57 12 good. 14:22:36
13 from the outside edge of the existing navigational 14:21:58 13 Now, letsturnto Tab3in  14:22:37
14 channel in this report; correct? 14:22:00 14 your binder. And this is Exhibit C-1414, for the 14:22:39
15 A. They're -- they're 14:22:02 15 record. And this is the Revised Navigational Risk 14:22:47
16 proceeding from the outside of the ship lane; yes. 14:22:03 16 Assessment for the Cape wind project off the coast 14:22:51
17 Q. Okay. Now, if we just ~ 14:22:06 17 of Massachusetts; correct? 14:22:54
18 turn to the next page - 14:22:07 18 And we're going to turn to 14:22:55
19 A. Mm-hmm. 14:22:09 19 page 4 of Appendix C, and | would tell everyone  14:22:56
20 Q. --itlists off distances 14:22:10 20 the easiest way to find that is actually go to the 14:22:59
21 recommended for this boundary in the first column  14:22:11 21 back of the report and come back a few pages. 14:23:01
22 there of that table; correct? 14:22:13 22 Appendix C is the last appendix. 14:23:04
23 A. Yes. 14:22:15 23 Donnie, if you need help 14:23:09
24 Q. And it notes that, 14:22:15 24 finding that it's page 125 in the PDF. 14:23:10
25 anything less than 1 nautical mile from the edge  14:22:16 25 MR. GUILLORY: Thank you. 14:23:13
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1 THE WITNESS: | see -- 14:23:15 1 says. 14:23:53
2 attachment or appendix? 14:23:16 2 Q. Anditfurther notesin  14:23:54
3 BY MS. SQUIRES: 14:23:16 3 the first paragraph under that heading that: 14:23:55
4 Q. It'sin the appendix, 14:23:16 4 "The Middlegrunden wind ~ 14:23:57
5 Appendix C. If it helps you, it's going to be on  14:23:18 5 farm in Copenhagen hasa  14:23:59
6 the screen here as well. 14:23:20 6 0.25 nautical mile buffer 14:24:01
7 A. That's attachment C. 14:23:25 7 from the shipping 14:24:02
8 Q. Yes. 14:23:26 8 channel.” 14:24:03
9 A. Oh, I thought you said B.  14:23:27 9 Do you see that? 14:24:03
10 Okay. And what page, sorry? 14:23:29 10 A. Yes, yes. 14:24:04
1 Q. Page 4 of that appendix.  14:23:30 1 Q. And in the next 14:24:04
12 A C-4. 14:23:32 12 paragraph, it notes that the Nysted offshore wind  14:24:05
13 Q. That's right. 14:23:34 13 farm in Denmark has a 1.0 nautical mile buffer ~ 14:24:09
14 Now, if we look towards the 14:23:35 14 from the existing shipping channel in that area;  14:24:13
15 bottom -- if you can scroll down there, Donnie --  14:23:38 15 correct? 14:24:15
16 the last underlined sentence there notes that: 14:23:41 16 A. Yes. 14:24:16
17 "No examples were found ~ 14:23:44 17 Q. Sothese are examples,  14:24:16
18 of an operating or 14:23:45 18 then, of international practice where a buffer ~ 14:24:18
19 planned wind farm in 14:23:46 19 zone from the edge of the shipping lane has been  14:24:20
20 Europe that located the  14:23:47 20 employed or recommended; correct? 14:24:22
21 proposed facility 14:23:48 21 A. Yes. 14:24:25
22 directly adjacent to 14:23:49 22 Q. Now, lwanttoturnto  14:24:26
23 shipping channels." 14:23:51 23 the Canadian navigation regulations that you 14:24:29
24 Correct? 14:23:52 24 talked about. And you've indicated that a 14:24:31
25 A. Yes, that's what that 14:23:52 25 navigational risk assessment would need to be 14:24:35
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1 completed for the project; correct? 14:24:37 1 to go through a couple of sections in that. And | 14:25:25
2 A. Yes. Aspart of the 14:24:39 2 appreciate you're not a lawyer, but we'll take 14:25:27
3 application to the regulatory authorities, arisk  14:24:41 3 some time and go through those. 14:25:29
4 assessment would be carried out. 14:24:45 4 A. | consider myself lucky. 14:25:31
5 Q. Allright. Andthisis  14:24:47 5 Q. lcanassure you 'malso 14:25:33
6 part of the Navigation Protection Act; correct? ~ 14:24:50 6 not a navigation lawyer, so we might be on the 14:25:36
7 A. The Navigation Protection 14:24:52 7 same page here. 14:25:39
8 Act is the encompassing legislation. 14:24:54 8 A. Sorry, where am | going?  14:25:40
9 Q. Now, this--thisisa  14:24:57 9 Q. We are going to Section ~ 14:25:41
10 permit or authorization that would be required ~ 14:24:58 10 6 -- Section 5, sorry. 14:25:43
11 from the federal government, not the provincial ~ 14:25:00 1 A. Of what tab? 14:25:43
12 government; correct? 14:25:02 12 Q. Whichisonpage 3,tab  14:25:43
13 A. ltisafederal agency, 14:25:03 13 5. 14:25:43
14 yes. 14:25:04 14 A. Tab5? Okay. 14:25:43
15 Q. So this permitting 14:25:04 15 Q. And for the record, this  14:25:46
16 process is entirely separate from the Renewable ~ 14:25:05 16 is R-004. 14:25:47
17 Energy Approval? 14:25:08 17 A. And, sorry, what... 14:25:49
18 A. Yes. 14:25:09 18 Q. Section5isonpage3. 14:25:50
19 Q. Now, to your knowledge,  14:25:09 19 A. Page 3 is a table of 14:25:56
20 should Windstream proceed through that process, it 14:25:13 20 contents. 14:25:58
21 would be the first wind farm to proceed through ~ 14:25:15 21 Q. There is two page 3s. 14:25:58
22 seeking approval under the Navigation Protection  14:25:18 22 A. Okay. Sorry. 14:26:00
23 Act for an offshore wind farm; correct? 14:25:21 23 Q. The second page 3. 14:26:01
24 A. | believe so, yes. 14:25:23 24 A. The second page 3. 14:26:02
25 Q. Allright. Now, Iwant  14:25:24 25 Q. It's an easy-to-use piece 14:26:04

55

A.S.A.P. Reporting Services Inc.

(613)564-2727

(416)861-8720



PCA Case No. 2013-22

WINDSTREAM ENERGY LLC v. GOVERNMENT OF CANADA

CONFIDENTIAL AND RESTRICTED
February 19, 2016

Page 209 Page 210
1 of legislation. 14:26:06 1 notice goes out for individuals to comment on.  14:26:50
2 A. Yes. I'mon page 3. 14:26:07 2 A. Correct. 14:26:53
3 Q. Allright. Soifwelook 14:26:08 3 Q. Okay. And now if we turn 14:26:53
4 at Section 5 there, it indicates that: 14:26:09 4 over to Section 6 on the next page, Section 6.1  14:26:56
5 "An owner who proposes to  14:26:12 5 indicates that: 14:27:03
6 construct within a 14:26:13 6 "The Minister will only ~ 14:27:03
7 navigable water must give 14:26:15 7 issue the approval -- you 14:27:05
8 notice to the Minister."  14:26:17 8 can only construct the ~ 14:27:07
9 Correct? 14:26:19 9 work -- 14:27:08
10 A. Yes. 14:26:20 10 Sorry. 14:27:08
11 Q. And that would be the 14:26:20 1 "-- once a Minister 14:27:09
12 Minister of Transport; correct? 14:26:22 12 issues that approval; 14:27:09
13 A. Yes. 14:26:23 13 correct? 14:27:10
14 Q. Andifwemovedownto  14:26:23 14 A. Correct. Correct, sorry. 14:27:11
15 Section 5.6, it indicates there that: 14:26:25 15 Q. And Subsection 6.3 then  14:27:14
16 "Certain information must  14:26:34 16 says: 14:27:16
17 be provided to the 14:26:35 17 "The Minister can refuse  14:27:16
18 Minister." 14:26:36 18 todo that if he or she ~ 14:27:17
19 Correct? 14:26:37 19 believes that it's not in  14:27:19
20 A. Correct. 14:26:37 20 the public interest.” 14:27:20
21 Q. Andthen--andthata  14:26:38 21 Correct? 14:27:21
22 notice, then, is posted in the Canada Gazette?  14:26:40 22 A. Correct, yes. 14:27:22
23 A. Yes. 14:26:43 23 Q. Okay. Now, Subsection 14:27:23
24 Q. And then Section 7 - 14:26:43 24 6.6 also indicates that: 14:27:26
25 sorry, Subsection 5.7 then indicates that that ~ 14:26:46 25 "The Minister may, in 14:27:27
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1 giving that approval, if 14:27:28 1 A. There -- there would be ~ 14:28:13
2 it wishes to exercise 14:27:29 2 discussions, yes. That would be the purpose of ~ 14:28:13
3 that right, designate an ~ 14:27:30 3 submitting an application and doing the risk 14:28:16
4 area contiguous with the  14:27:32 4 management study and presenting the evidence. 14:28:18
5 work that is necessary ~ 14:27:34 5 Yes. 14:28:20
6 for safety of personsand  14:27:35 6 Q. Okay. And you indicated 14:28:21
7 navigation." 14:27:37 7 inyour report that consultations would take place 14:28:22
8 Correct? 14:27:37 8  with interested stakeholders, for example, not ~ 14:28:25
9 A. Correct. 14:27:38 9 justwith Transport Canada, but with the St. 14:28:28
10 Q. Soitcontemplates having  14:27:39 10 Lawrence Seaway Management Corporation; correct?  14:28:32
11 some sort of buffer around the works, which in ~ 14:27:40 11 A. Correct. 14:28:32
12 this case would be the wind farm; correct? 14:27:42 12 Q. Now, the St. Lawrence 14:28:33
13 A Yes. 14:27:46 13 Seaway Management Corporation, that's a binational 14:28:36
14 Q. Allright. Now, the 14:27:46 14 entity; correct? It's made up of —- | believe ~ 14:28:37
5 Navigation Protection Act does not specify 14:27:48 15 it's agencies or state-owned enterprises from both 14:28:39
16 predetermined buffer zones or how those would be  14:27:51 16 Canada and the United States: correct? 14:28:43
17 in place; correct? 14:27:53 17 A. I'm not qualified to 14:28:44
18 A. That's correct. 14:27:54 18 answer what the composition of the St. Lawrence ~ 14:28:46
19 . .Q. Okay. So when you _ 14:27:55 19 Seaway system is. 14:28:49
iflJ mer:(tjlc;)ned |r! yourdr(.eport, thgn, that Fuhrblnes y 14.27..57. 20 Q. Okay. But you'e - 14:28:49
cou .e poslltlone In accordance W'.t Canadian  14.28:01 21 you're aware of that corporation because you did ~ 14:28:50
22 regulations, it's under the understanding that ~ 14:28:03 2 refer to it in vour renort? 142850
23 there's still a lot of discussions to be had with  14:28:06 23 X th definitel 14:2850
24 the regulatory authorities about how it actually ~ 14:28:07 " . o - definitely. L
25 will be implemented; correct? 142811 Definitely. I'm aware of the organization. |  14:28:52
25 don't know of their corporate bylaws, though. 14:28:53
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1 Q. Okay. Butyou —it's  14:28:56 1 BY MS. SQUIRES: 14:29:45
2 made up of both -- somebody from Canada and the ~ 14:28:56 2 Q. We're not in 14:29:45
3 United States; correct? 14:28:58 3 confidential, so you know. 14:29:46
4 A. Again - 14:29:00 4 [Laughter.] 14:29:47
5 Q. Iltwould seem reasonable  14:29:03 5 BY MS. SQUIRES: 14:29:47
6 the entity that's managing a binational seaway -- 14:29:04 6 Q. Now, no offence to 14:29:47
7 A. I'm not going to say 14:29:07 7 Mr. Bishop here. 14:29:51
8 reasonable or unreasonable because | don't know.  14:29:10 8 [Laughter.] 14:29:51
9 Soifitis, itis. Ifitisn't, itisn't. | 14:29:11 9 MR. BISHOP: None taken. 14:29:52
10 know there is different groups for different parts 14:29:13 10 THE WITNESS: He's from Texas. 14:29:56
1 of the seaway. This one may or may not be. I'm  14:29:15 1 BY MS. SQUIRES: 14:29:57
12 not -- | can't recall. 14:29:19 12 Q. Allright. Now, other ~ 14:29:58
13 Q. Okay. Okay. Well,to  14:29:20 13 key stakeholders, then, would likely include 14:29:59
14 the extent that any of those groups, then, that ~ 14:29:21 14 shipping organizations, people that use the 14:30:02
15 would be operating in the seaway or have any kind  14:29:23 15 waterway, those sort of individuals; correct? 14:30:05
16 of management or control over the seaway involve  14:29:25 16 A. lwould assume so, yes.  14:30:07
17 the United States, those consultations then 14:29:28 17 Q. Allright. Now let's 14:30:08
18 necessarily would involve discussions with them;  14:29:30 18 turnto Tab 2 in your binder. This is Exhibit ~ 14:30:09
19 correct? Or you would assume they would be 14:29:32 19 R-0611, for the record. And this is a document ~ 14:30:18
20 interested in providing their opinion? 14:29:34 20 from the World Shipping Council that was submitted 14:30:21
21 A. lwould be --yes, | 14:29:36 21 to the Bureau of Ocean Energy Management for the  14:30:24
22 would assume they would be interested in providing 14:29:37 22 United States Department of the Interior. Do you 14:30:26
23 their opinion. | think the Americans do that, 14:29:39 23 see that? 14:30:29
24 yes. 14:29:41 24 A. Yes. 14:30:29
25 [Laughter.] 14:29:44 25 Q. And it relates to the 14:30:29
Page 215 Page 216
1 issuance of leases for offshore wind development. 14:30:30 1 essential to safe 14:31:14
2 Do you see that? 14:30:32 2 navigation because they ~ 14:31:15
3 A. Yes. 14:30:33 3 provide an area of open  14:31:16
4 Q. Andifweturnoverto  14:30:33 4 water to which transiting  14:31:17
5 page 2, it indicates there in the first paragraph  14:30:35 5 ships can divert if the  14:31:19
6 that the: 14:30:41 6 ship loses power, loses  14:31:20
7 "World Shipping Council ~ 14:30:42 7 steering, or suffers some 14:31:22
8 represents over 29 14:30:43 8 sort of engineering 14:31:24
9 shipping companies that ~ 14:30:44 9 issue." 14:31:26
10 carry over 95 percent of  14:30:45 10 A. Yes. 14:31:27
11 the United States' 14:30:47 1 Q. Now, if we turntopage  14:31:27
12 international 14:30:48 12 4, they note there, again in bold and underlined  14:31:30
13 containerized trade." 14:30:48 13 text that: 14:31:39
14 Do you see that? 14:30:50 14 "The majority of vessel ~ 14:31:39
15 A. Yes. 14:30:50 15 masters stated that a 14:31:40
16 Q. And if we look to the 14:30:51 16 2-nautical-mile limitor  14:31:42
17 bottom of page 2, in the bolded and underlined ~ 14:30:53 17 2 nautical miles would be  14:31:43
18 text, they're calling for an adequate buffer zone 14:30:55 18 the minimum buffer zone  14:31:43
19 between the proposed wind farm lease areas and the 14:30:59 19 between commercial 14:31:45
20 existing Maritime traffic separation lanes. Do 14:31:01 20 vessels and wind farms,  14:31:46
21 you see that? 14:31:04 21 in their opinion." 14:31:47
22 A. Mm-hmm, yes. 14:31:04 22 Do you see that? 14:31:48
23 Q. And if we move to page 3, 14:31:05 23 A. Can lanswer a question  14:31:48
24 they note there in the second full paragraph that: 14:31:09 24 at this point, or are we just going to agree all ~ 14:31:49
25 "Buffer zones are 14:31:13 25 with what is written here? 14:31:52
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1 Q. I'mgoingtogettoa 14:31:52 1 So the examples that you have  14:33:02
2 question right now. 14:31:54 2 provided now, including this one here, are open  14:33:04
3 A. Well, I think 'm going  14:31:54 3 ocean. They're going back to that document. You 14:33:07
4 to point out that the Shipping Council are the ~ 14:31:55 4 talked about the case in Denmark where they, |~ 14:33:10
5 shipping people. So they're going to give you the 14:32:00 5 noted there, they had 25,000 to 40,000 -- whatever 14:33:12
6 maximum. They're all relating back to this U.K.  14:32:02 6 the number was, a lot of vessel traffic. Seaway 14:33:15
7 document, which you originally started with there, 14:32:06 7 has, what, 1,700 a year? So the classification of 14:33:18
8 and | thought I was going to get a chance to 14:32:08 8 the system is different. It's a unique system.  14:33:22
9 provide an opinion, but I'm going to jump in here. 14:32:11 9 So to continue down this path  14:33:25
10 So everybody who builds on that is lookingata  14:32:15 10 that you are leading me, and | don't know where ~ 14:33:29
11 U.K. document that was prepared for the United ~ 14:32:17 11 it's ending, but certainly | wanted to get that ~ 14:33:32
12 Kingdom context in the open ocean for vessels, as  14:32:21 12 point that the Great Lakes St. Lawrence Seaway  14:33:34
13 I mentioned in my presentation, that aren't --  14:32:24 13 system is different. So it would require a 14:33:37
14 that are much larger than the vessels that can ~ 14:32:27 14 different viewpoint than the U.K. guidelines, 14:33:39
15 reach -- that can get onto the seaway. 14:32:30 15 which you are building on here. 14:33:42
16 The seaway allows seaway max ~ 14:32:32 16 Q. Okay. Iagree withyou. 14:33:43
17 vessels physically limited. They're only23.8  14:32:34 17 It's fair to say that it's not the open ocean,  14:33:45
18 metres wide, 235 metres long, whereas the biggest 14:32:37 18 absolutely, and that the vessels are smaller. We 14:33:47
19 ships plying the waters are more two and a half ~ 14:32:41 19 agree there. 14:33:49
20 times wider, one and a half times longer. 14:32:45 20 A. Okay. Good. 14:33:50
21 So the buffers that this U.K.  14:32:47 21 Q. Buttothe extent, then, 14:33:51
22 guideline talk -- talk about in the open ocean, in  14:32:50 22 that a buffer would be required, whether itsa  14:33:53
23 the North Sea, for much bigger vessels are not ~ 14:32:53 23 large one or a small one, that's still a relevant  14:33:56
24 directly relevant to the unique condition of the  14:32:57 24 question regardless of where the boats are 14:33:58
25 Great Lakes St. Lawrence Seaway system. 14:33:00 25 operating; correct? 14:34:00
Page 219 Page 220
1 A. Yes. Andwe --we have  14:34:.01 1 vessel that's allowable in -- in the Great Lakes  14:34:48
2 -- as you pointed out, we have a buffer of 800 to  14:34:03 2 is 27 feet or 8.3 metres or something like that.  14:34:50
3 1,000 metres in addition to the ship lane. 14:34:07 3 So it's not going to go where it's 6 metres buffer 14:34:54
4 Q. Allright. And you refer 14:34:09 4 or no buffer. It will run aground before it hits  14:34:58
5 back to the U.K. report that | pointed to, or it  14:34:10 5 a turbine. 14:35:00
6 might have been in one of the other reports that  14:34:12 6 Q. Buttotheextentthat  14:35:01
7 you indicated you didn't get a chance to respond  14:34:14 7 those examples in the U.K. are actually referring  14:35:02
8 to, so I will give you a chance now to respond if 14:34:15 8 to much smaller boats, then they would be relevant 14:35:04
9 you wish to elaborate further on my question. 14:34:18 9 to what you said, the St. Lawrence Seaway? 14:35:06
10 But if we take just the 14:34:20 10 A. No, I don'tthink I can  14:35:09
11 Middlegrunden wind farm in particular, that wind ~ 14:34:21 11 agree with that. 1think the U.K. guidelines are 14:35:10
12 farm is in fairly shallow water; correct? 14:34:24 12 based on vessel traffic where you'll actually 14:35:12
13 A. ldon'trecall all of the 14:34:27 13 going to have vessels, not - it's not a guideline 14:35:16
14 details of that one. 14:34:28 14 for canoes and kayaks up the river. It's for 14:35:17
15 Q. Okay. Tothe extentthat 14:34:28 15 ocean-going vessels. So it's intended to 14:35:21
16 awind farm is in shallow water, you would expect 14:34:29 16 provide -- as you would note in that document, ~ 14:35:24
17 those boats to be much smaller; correct? 14:34:32 17 it's a prescriptive - it says right there it's ~ 14:35:28
18 A. No, not necessarily. It 14:34:34 18 not a prescriptive tool. It's a template. 14:35:32
19 depends on the depth of the navigation channel.  14:34:35 19 And it says right in that 14:35:36
20 Q. Okay. Soif --well, if 14:34:37 20 document that it's supposed to be applied with ~ 14:35:37
21 --if it's in, say, between -- around six -- 4 to  14:34:37 21 intelligent flexibility. In my interpretation, in  14:35:40
22 6 metres of water, you would expect those tobe  14:34:40 22 my expertise, in my opinion, that intelligent 14:35:45
23 smaller vessels; correct? 14:34:42 23 flexibility is what we're talking about when we ~ 14:35:48
24 A. Well, those vessels 14:34:43 24 look at the Great Lakes St. Lawrence Seaway 14:35:50
25 wouldn't even go there. The draft on aseaway  14:34:45 25 system. 14:35:52
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1 So to isolate the two and say ~ 14:35:52 1 then you would have the buffer. The bufferis  14:36:55
2 one is applicable directly and have the World 14:35:55 2 there for them to go like that if they want. But, 14:36:57
3 Shipping Council say that that's what they agree  14:35:58 3 again, these are piloted vessels. These are 14:36:59
4 with, they have a vested interest, in my opinion, 14:35:59 4 qualified, experienced experts on the local area. 14:37:02
5 to agree with that. It's not even for the Great  14:36:02 5 They would do what was appropriate and whatis ~ 14:37:04
6 Lakes St. Lawrence Seaway system. 14:36:05 6 reasonable. 14:37:07
7 So there is no doubt. Ithink 14:36:06 7 Q. One final question before 14:37:08
8 we all agree you have to have aship laneanda  14:36:08 8 I consult with my colleagues, and it's onthat ~ 14:37:09
9 buffer, and that has been provided. And | cannot 14:36:10 9 issue of piloted vessels. You would agree with me 14:37:11
10 guarantee that the Canadian Coast Guard would say 14:36:14 10 that, to the extent a vessel was piloted, that ~ 14:37:14
1 that that's enough, but in our opinion, it's more 14:36:16 1 will help with manmade areas? These individuals  14:37:16
12 likely than not that that would be - thatsa ~ 14:36:18 12 are trained in the area; they know the waterways. 14:37:18
13 workable solution. 14:36:21 13 But if a vessel is piloted and it runs out of 14:37:20
14 Q. And, again, to confirm  14:36:22 14 power, having a pilot will give you no help; 14:37:23
15 your opinion, it involves constraining that 14:36:23 15 correct? If there's a mechanical failure, the  14:37:25
16 existing navigational channel? 14:36:24 16 pilot will not help you? 14:37:28
17 A. Yes. Itwould demarcate  14:36:28 17 A. No. Youwould ask the ~ 14:37:30
18 a position for the ships to go in aroute that ~ 14:36:31 18 mechanic to fix that. But, no, the pilot is there 14:37:31
19 they just finished coming out of the seaway at 150 14:36:34 19 to guide you through -- imagine you're a captain ~ 14:37:34
20 metres wide for two vessels in 150 to 450 metres  14:36:37 20 on a vessel coming from Cape Town, South Africa.  14:37:38
21 for one vessel. So, in away, they're not really 14:36:41 21 How much do you know about the Great Lakes St. ~ 14:37:41
22 being constrained from what they just came from.  14:36:44 22 Lawrence Seaway system? You have totakeona  14:37:44
23 They're actually getting more space. Butitis  14:36:46 23 pilot. 14:37:45
24 certainly -- now they can go like this. They 14:36:48 24 Now, the ship lane at 250 to  14:37:45
25 would just go normally down the ship lane, and ~ 14:36:53 25 450 metres is the Canadian -- fits the Canadian ~ 14:37:52
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1 standards for an adequate ship lane, and they have 14:37:56 1 is -- let me find the exhibit reference for the  14:39:39
2 contemplated issues of loss of power possibly. In 14:37:59 2 record - is C-1414, which is the Revised 14:39:43
3 addition to that, there's the buffer. So there is 14:38:03 3 Navigational Risk Assessment for the Cape wind ~ 14:39:48
4 a space. But, no, the pilot's not going to fixa 14:38:05 4 project, Nantucket Sound. 14:39:50
5 vessel that has lost power. That's -- that'san  14:38:08 5 A. Yes. 14:39:51
6 event that happens. There's no doubt. Andit'sa 14:38:12 6 Q. ldon't believe, however, 14:39:52
7 risk. Butit's no greater risk than exists today. 14:38:15 7 you were provided with an opportunity to explain  14:39:54
8 Q. Okay. Ifyoucanjust  14:38:19 8 the context of this document or the significance, 14:39:56
9 give me one second, I'm just going to consult with 14:38:21 9 ifany, toyour analysis. So I wanted to provide 14:40:00
10 my colleagues. 14:38:23 10 you with the opportunity to do so, if you would ~ 14:40:03
1 That's it for me, Mr. Kolberg.  14:38:50 11 like to. 14:40:06
12 | will turn you over to your counsel and the ~ 14:38:52 12 A. Well, I'think - I'think  14:40:06
13 Tribunal's capable hands. 14:38:55 13 I did. Ithink I wanted to point out that the ~ 14:40:07
14 A. Thark you. 14:38:57 14 reliance of many of these offshore wind projects  14:40:10
15 PRESIDENT: Thank you very 14:38:57 15 that are in the open ocean are looking to that ~ 14:40:15
16 much, Ms. Squires. 14:38:58 16 U.K. document as a template, and it's - itsa  14:40:18
17 Any questions in redirect?  14:38:59 17 reasoned thing to do. 14:40:23
18 MS. SEERS: Ves. 14:39:01 18 But we're not in the open 14:40:24
19 PRESIDENT: Okay, Ms. Seers.  14:39:02 19 ocean, and We're not there. So to IooI.< tothat  14:40:26
5 reeuaTonsrus SR s | 5 e e o
21 Q. Good afternoon, 14:39:08 - St If):wrence Seawav. | thouaht — 3 iy
2 Mr. Kolberg. 14:39:27 - Law : y, | thoug t --and, again, I 14:40:36
23 A Ms. Seers. 143928 23 apgloglze for interrupting, but I.thought it was 14:40:38
. . 24 going down a place that was going to lose sight of 14:40:40
2 Q. Ms. Squires took youto  14:39:29 25 what we're dealing with here, and that's --my  14:40:42
25 the provisions in the document at Tab 3, which 14:39:34 ’ o
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1 role here was to provide a context for the Great  14:40:45 1 PRESIDENT: Thank you, 14:41:48
2 Lakes, Lake Ontario context. 14:40:47 2 Ms. Seers. No questions from the Tribunal. 14:41:49
3 Q. Right. Okay. 14:40:49 3 THE WITNESS: Thank you. 14:41:55
4 And you'll recall that 14:40:50 4 PRESIDENT: Mr. Kolberg,so ~ 14:41:56
5 Mes. Squires asked you, | believe, a number of 14:40:51 5 that's the end of your examination. Thank you  14:41:57
6 questions that dealt with issues surrounding 14:40:54 6 very much. 14:41:59
7 consultations with various stakeholders and 14:40:58 7 THE WITNESS: Thank you. 14:42:00
8 regulatory approvals. 14:41:00 8 PRESIDENT: So | suppose we  14:42:14
9 A. Yes, yes. 14:41:02 9 don't need a break. We can go straight with --  14:42:15
10 Q. Inyour experience, are  14:41:02 10 continue straight with Mr. Rose. 14:42:17
1 those the kinds of issues that would typically be 14:41:06 1 Good afternoon, Mr. Rose. 14:43:53
12 dealt with pragmatically with stakeholdersand ~ 14:41:08 12 THE WITNESS: Good afternoon.  14:43:55
13 regulators? 14:41:12 13 PRESIDENT: Canlaskyouto  14:43:55
14 A. Well, in my opinion, 14:41:13 14 state your full name for the record and thenread 14:43:57
15 people who work for the regulators and agencies, 14:41:15 15 the expert's declaration that you have in front of 14:44:00
16 they're reasonable people. They have a job to do. 14:41:20 16 you? 14:44:05
17 But when presented with fact-based arguments and ~ 14:41:23 17 THE WITNESS: Certainly. My  14:44:05
18 evidence that shows things are reasonable and can  14:41:29 18 name is Marc Daniel Rose. | solemnly declare upon 14:44:06
19 be mitigated and can be dealt with, they deal with 14:41:31 19 my honour and conscience that my evidence and my — 14:44:09
20 them in a reasonable way. 14:41:34 20 opinions will be in accordance with my sincere ~ 14:44:12
21 And | have no reason to 14:41:37 21 belief. 14:44:14
22 believe that they would act -- they wouldn'tact ~ 14:41:39 22 AFFIRMED: MARC DANIEL ROSE 14:44:17
23 in a reasonable and pragmatic manner. 14:41:42 23 PRESIDENT: Thank you very 14:44:17
24 MS. SEERS: Thank you. Those 14:41:45 24 much. Your company, URS, has submitted two expert 14:44:18
25 are our questions. 14:41:45 25 reports. What was not clear to us whether you are  14:44:21
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1 here to defend both reports, because we understand 14:44:24 1 THE WITNESS: So I'm -- I'm 14:45:13
2 you were not involved in the preparation of the ~ 14:44:27 2 giving a presentation or the start of a 14:45:14
3 firstreport, or only the second one. Canyou  14:44:30 3 presentation on behalf of myself and my two 14:45:16
4 clarify that first? 14:44:32 4 colleagues, who are at the table at the back, 14:45:19
5 THE WITNESS: So you are 14:44:33 5 Gareth Clarke and Franz Barillaro. 14:45:21
6 correct; | was not involved in the preparation of 14:44:34 6 So just to start, a little bit  14:45:23
7 thefirstreport. However, I have read itand  14:44:37 7 about myself, | am a Registered Professional 14:45:29
8 agree with the findings of that report, and | was  14:44:39 8 Planner in Ontario with AECOM. And just to 14:45:32
9 involved in the preparation of the second report.  14:44:43 9 clarify why AECOM is there and not URS, AECOM 14:45:35
10 PRESIDENT: And you are here ~ 14:44:45 10 purchased URS or acquired URS in late 2014, which  14:45:41
11 todefend both reports? 14:44:46 11 is part of the reason | wasn't involved inthe ~ 14:45:46
12 THE WITNESS: Yes. 14:44:48 12 preparation of the first report. 14:45:48
13 PRESIDENT: Okay. Very good. 14:44:48 13 So | worked for legacy AECOM.  14:45:50
14 So we understand you have prepared a presentation. 14:44:51 14 We are now all considered AECOM, but for the 14:45:54
15 Will there also be questions by counsel in 14:44:57 15 purposes of the report, we kept it simpleand ~ 14:45:57
16 addition to the presentation? 14:45:00 16 called ourselves URS. 14:46:01
1 MS. WATES: We don't 14:45:02 17 I have approximately 16 years ~ 14:46:03
18 anticipate so, but we can see his presentation. ~ 14:45:03 18 conducting environmental assessments in Ontario.  14:46:05
19 PRESIDENT: Youreservethe  14:45:06 19 Ten of those are related to the power sector, 14:46:09
20 right to do so0? 14:45:07 20 specifically wind, and some other types of power. 14:46:12
a MS. WATES: Yes, exactly.  14:45:08 21 I'm also AECOM's power sector market lead in 14:46:18
22 Thanks. 14:45:09 22 Ontario, which is a business development role. So 14:46:21
23 PRESIDENT: Verygood. So,  14:45:09 23 my job right now is to secure business with 14:46:25
24 Mr. Rose, please go ahead. 14:45:10 24 various power producers to do work like Renewable  14:46:28
25 PRESENTATION BY MARC DANIEL ROSE, URS 14:45:13 25 Energy Approvals. 14:46:33
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1 Obviously I'm not wearing that  14:46:33 1 received its REA approval. 14:47:52
2 hat today. I'm wearing the hat of my experience  14:46:35 2 I'm also acting as a project ~ 14:47:55
3 as a project manager, as a consultant project 14:46:38 3 director, so it's more of a strategic advisory ~ 14:47:57
4 manager for our clients, including Renewable 14:46:42 4 role, for an additional 400 megawatts of onshore  14:48:00
5 Energy Approval developers. 14:46:49 5 wind projects, and these that are projects 14:48:03
6 And in that role, | have 14:46:50 6 currently ongoing. One is another 100-megawatt ~ 14:48:05
7 worked on 400 megawatts -- well, worked on 800  14:46:51 7 wind project for Samsung and Pattern, and the 14:48:08
8 megawatts of onshore wind projects, successfully — 14:46:56 8 second is a project we have heard about a couple  14:48:11
9 permitted 400 megawatts of wind power projects ~ 14:47:00 9 of times, the Henvey Inlet wind project, which is  14:48:14
10 under the REA. Those were all FIT contracts. And 14:47:03 10 a 300-megawatt onshore project. |imagine there's 14:48:17
11 in that role, | was acting as consultant project  14:47:06 11 some confusion at this point how so many 14:48:20
12 manager, and these included projects for NextEra, 14:47:09 12 consultants are working on the same project. 14:48:22
13 which is one of the largest, if not the largest, 14:47:12 13 [Laughter.] 14:48:25
14 renewable energy developers in North America. 14:47:16 14 THE WITNESS: So justbyway  14:48:26
15 They have 10,000 megawatts of installed capacity. 14:47:19 15 of explanation, this project has been goingon ~ 14:48:27
16 So I worked on three of their projects starting in  14:47:22 16 since about 2010, let's say. There's been three  14:48:29
17 2010, so the same time period we're talking about: 14:47:25 17 developers. My understanding is Genivar had 14:48:35
18 Bluewater, which is 60-megawatt project; Goshen, a 14:47:29 18 worked with the original developer, which is - 14:48:38
19 90-megawatt project; and Jericho, which is 150  14:47:32 19 PRESIDENT: The nextsecond  14:48:40
20 megawatts, so what Sarah Powell would call 14:47:35 20 generation of experts. 14:48:41
21 large-scale wind. 14:47:39 21 THE WITNESS: Yes. Exactly.  14:48:42
22 And more recently | worked 14:47:39 22 Yes. And so AECOM is currently working with 14:48:43
23 with Samsung and Pattern -- they were referred to  14:47:42 23 Pattern Development, which is developing the 14:48:47
24 previously as part of that Korean Consortium --on  14:47:45 24 project right now and working through the 14:48:50
25 a 100 megawatts onshore wind project that recently 14:47:49 25 approvals process. 14:48:51
Page 231 Page 232
1 I should also mention that |~ 14:48:52 1 the presentation, Gareth focusing on development ~ 14:49:59
2 was involved in Toronto Hydro's offshore 14:48:55 2 risks related to project design, construction 14:50:03
3 anemometer project, and we kind of talked around ~ 14:48:59 3 risk, and the project schedule. And Franz will be 14:50:06
4 this issue earlier today with the project on the  14:49:00 4 talking about commercial and financial issues as  14:50:08
5 Scarborough Bluffs. So, in fact, it wasn't 14:49:03 5 well as project costs. 14:50:12
6 actually a wind farm that was being proposed. The 14:49:04 6 So in terms of the URS 14:50:13
7 project was to get approval to install the wind - 14:49:07 7 approach, we looked at three key issues: First — 14:50:17
8 the meteorological tower to measure the wind 14:49:12 8 one being overall project risk, and what we were ~ 14:50:22
9  speed. Solwas involved in that project. 14:49:16 9 really looking at is what were the development and 14:50:25
10 And then I also have 14:49:18 10 construction risks, including environmental and ~ 14:50:27
11 experience obtaining approvals and permits for  14:49:20 11 permitting related, that Windstream faced in ~ 14:50:30
12 lake fill projects in the lake, primarily around ~ 14:49:23 12 developing the project as it was proposed at that ~ 14:50:32
13 downtown Toronto. 14:49:26 13 time? 14:50:35
14 So just as an overview of my  14:49:28 14 And considering that, we also ~ 14:50:36
5 presentation, I'm going to start by talking about = 14:49:31 15 thought about what is the impact on the schedule.  14:50:39
16 our approach to reviewing the submission from  14:49:33 16 Would the project have had a reasonable chance of 14:50:43
17" Windstream. We're then going to get into project 14:49:37 17 reaching that MCOD date in accordance with the FIT 14:50:45
18 risks, and we have broken out the presentation at  14:49:41 18 contract? 14'50:49
19 this point. I'm going to be talking specifically 14:49:44 19 And the third are the costs ~ 14:50:49
i(lJ Z%Ute(:renvi(:tli?]pn;sgjerslszz(rjetlﬁ;d Ifr%enc:/ilrzor:;neir:/tsl n i‘;gigG 20 assumptions made in the Deloitte report 14:50:52
2 my tzstimonyg ’ 9 1%1'49951 Bt 21 appropriate for a project of this type? Andas| 14:50:54
) e 22 mentioned, my test or my -- yeah my testimony is ~ 14:50:57
23 And Gareth Clarke and Franz,  14:49:52 23 really focusing on project risk and a little bit ~ 14:51:02
24 who are presenting later -- | think they're Sunday 14:49:54 y TOCLSIng on projes .
25 and Monday -- will then be presenting the rest of 14:49:57 2 how that influences project schedule. 14:51:05
o 25 So in getting into in the 14:51:08
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1 environmental and permitting issues, the first ~ 14:51:20 1 note -- and I think we all know this by now -- the 14:52:30
2 point 1 would like to make -- and I don't think ~ 14:51:22 2 provincial regulators had not finalized the 14:52:32
3 this is -- anybody’s challenging this is that, at 14:51:24 3 guidance material for offshore wind. 14:52:35
4 the date that the project - at the date we were  14:51:29 4 And Sarah Powell also talked a  14:52:37
5 assuming the project has restarted, there hadn't  14:51:33 5 lot about how this was intended to be a 14:52:40
6 been any actual fieldwork done to date. 14:51:36 6 streamlined process. The REA is supposed to move 14:52:42
7 And what that means is there's  14:51:38 7 things along quickly, and the way it typically ~ 14:52:44
8 really no in-depth understanding of what the 14:51:41 8 does that is by providing a very prescriptive set  14:52:46
9 issues and risks are. 14:51:44 9 of requirements for the developers to follow so ~ 14:52:50
10 So as you start to do 14:51:45 10 they know exactly what is expected of them. 14:52:55
1 fieldwork, you start to understand what the nature 14:51:47 1 In this case, that wasn't 14:52:57
12 of the site is like, what some of those issues ~ 14:51:49 12 fully developed. There was a little bit of that  14:53:00
13 might be, and really get a better handle on what  14:51:52 13 information there in terms of the regulation about 14:53:02
14 impact that might have on schedule. 14:51:57 14 what was required. There wasn't a fully fleshed  14:53:05
15 We have also talked a fair 14:51:59 15 out set of guidance material. And, in fact, this 14:53:07
16 amount about this notion of first of akind. |~ 14:52:02 16 is a similar situation that we found ourselves in  14:53:10
17 know Sarah Powell has acknowledged that thisisa 14:52:05 17 developing onshore wind where the guidance 14:53:12
18 first of a kind for REA. That's certainly - 14:52:07 18 material was coming, and it obviously came faster 14:53:16
19 sorry, for offshore wind under the REA, and that's 14:52:11 19 than it did for offshore, or it never came for ~ 14:53:19
20 certainly our opinion. There is no offshore wind 14:52:14 20 offshore. And during that interim period, it was 14:53:21
21 project in Ontario -- and I'm sure you guys know  14:52:16 21 a little bit of a struggle to figure out exactly  14:53:24
22 that at this point -- that has gone through an REA 14:52:20 22 what was required. 14:53:27
23 process, or, for that matter, a federal 14:52:22 23 And so the overall conclusion  14:53:28
24 environmental assessment. 14:52:26 24 here related to this first of a kind nature of the 14:53:30
25 And it's also important to 14:52:27 25 project is that the overall approvals and 14:53:33
Page 235 Page 236
1 permitting schedule would be drawn out. And1  14:53:35 1 is related to the Crown land authorization that we 14:54:57
2 take from that my own experience in dealing with ~ 14:53:38 2 talked about. Oil and gas -- Qil, Gas, and Salt  14:54:59
3 these three NextEra projects, and | mentioned the  14:53:41 3 Resources Act and possible permits under 14:55:03
4 size of them, so all fairly large, but still 14:53:44 4 endangered species. And on top of that we have ~ 14:55:05
5 smaller than what was proposed here. 14:53:46 5  just heard about federal permits related to 14:55:07
6 Our original schedule that we ~ 14:53:48 6 navigable waters. There was approval required ~ 14:55:11
7 got in the RFP, we got that in around March 2010, 14:53:50 7 under the Canadian Environmental Assessment Act ~ 14:55:14
8 and it had asked for construction by mid-2011.  14:53:57 8 and, likely, permits or authorizations, certainly 14:55:17
9 So that was obviously a very ~ 14:54:01 9 for Fisheries Act and potentially for the Species 14:55:20
10 aggressive schedule. It was early days inthe  14:54:04 10 at Risk Act. 14:55:23
11 REA. | don't think anybody really appreciated how 14:54:07 11 And the one thing I'd like to ~ 14:55:24
12 complicated it would be, and Sarah Powell has 14:54:11 12 point out is, if you look at the approval and 14:55:25
13 acknowledged that there was a steep learning curve 14:54:14 13 permitting requirements document that MNR put out, 14:55:29
14 with the REA. And, in fact, in those three 14:54:16 14 it does actually link the two in the sense that it 14:55:33
15 examples, the shortest time we were abletogetan 14:54:19 15 says, for offshore specifically, you need to get ~ 14:55:37
16 REA was three years, and | think the longest was ~ 14:54:22 16 your federal permits related to navigable waters, 14:55:40
17 over four years, and those were all onshore, with  14:54:26 17 related to fisheries, related to species at risk ~ 14:55:43
12 fairly good %u'?ark(fe magen?ltrt])y arour_1td 2011%4/ 2581155 14:54:30 18 hefore we're going to give you a Renewable Energy  14:55:46
20 thatwould be required ~end | dont think  144:38 19 Approval. Soitdid tie them inthat way. —  14:55:49
21 there's much of z? debate about this -- there would .14.'54'40 2 _So 8 few ajor 155188 th?t we 145552
- be permits required at both the provincial and the 14:54_'44 21 feel the Claimant failed to consider, firstone ~ 14:55:59
~ 22 being the timing of the field studies. So whenwe 14:56:02
23 federal level. The Renewable Energy Approval, ~ 14:54:48 23 look at the original submission back from 2010,  14:56:05
24 obviously being the big one at the provincial ~ 14:54:50 " : g ) ' .
25 level. There's also the Public Lands Act, which ~ 14:54:55 the fieldwork schedule was apprommatgly 12 14:56:10
' 25 months. That's now been shortened to nine months. 14:56:13
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1 Our feeling is that, given the unknowns of this ~ 14:56:17 1 four years out just to get the Renewable Energy ~ 14:57:26
2 process, given the fact it was the first time 14:56:20 2 Approval. So -- and part of that was due to 14:57:29
3 anybody had done a project like this, and 14:56:22 3 needing to go back and work with the regulators on  14:57:33
4 certainly based on our experience dealing with the 14:56:25 4 what their requirements were for fieldwork as well 14:57:35
5 regulators for onshore wind, they were being very  14:56:27 5 as data analysis, et cetera. 14:57:39
6 conservative in their requirements, and they were  14:56:30 6 I also note that no time was ~ 14:57:40
7 asking for a fair amount of data, and it was 14:56:34 7 allowed for additional fieldwork following 14:57:43
8 certainly important, especially in this case, 14:56:37 8 confirmation of the final layout. The reality for 14:57:46
9 where the guidance wasn't clear, to be talking ~ 14:56:39 9 these projects, certainly for onshore, and | 14:57:49
10 with them early on and making sure there was 14:56:42 10 suspect it's the same for offshore, is that things 14:57:52
11 buy-in to what that methodology was. So there'sa 14:56:45 11 change. They are iterative processes. The 14:57:54
12 big question there as to whether they would have  14:56:48 12 layouts change. We just heard testimony from Mr.  14:57:58
13 accepted what was put forward. 14:56:50 13 Kolberg about how a navigable waters issue that ~ 14:58:01
14 And what | would like to 14:56:53 14 came up was identified in 2014 changed the entire  14:58:06
15 mention is Mr. Roberts referred to the fact that  14:56:55 15 layout. 14:58:10
16 this was -- | think he called it a planning 14:57:00 16 So every time the layout 14:58:10
17 schedule, and a planning schedule to me means 14:57:02 17 changes, you have to re-examine whether you need  14:58:12
18 something you would put together at the beginning 14:57:04 18 to do additional fieldwork. You're redoing your  14:58:15
19 of the project to kind of sketch out how you're  14:57:06 19 noise reports. There may be all kinds of 14:58:19
20 going to try and hit the date you need to hit. ~ 14:57:09 20 implications from that, and that was one of the =~ 14:58:20
21 My experience, as | mentioned, 14:57:11 21 other reasons we experienced such a delay on these 14:58:22
22 with these NextEra projects, the date we were 14:57:15 22 other projects. It's very, everything is kind of 14:58:26
23 supposed to hit was a construction date of a year 14:57:19 23 tied together. So one thing changes, and you may 14:58:28
24 and a half after -- or less after permitting 14:57:21 24 end up having to do a bunch of other stepsasa  14:58:31
25 started, and, in the end, we ended up threeto ~ 14:57:24 25 result. 14:58:35
Page 239 Page 240
1 I'm not going to talk in 14:58:35 1 So, in conclusion, given the  14:59:53
2 detail about Navigable Waters Protection Act. My 14:58:37 2 fact that there was really no fieldwork done, no  14:59:58
3 colleague Gareth is going to talk about that. We 14:58:40 3 discussions had happened with the agenciesata  15:00:02
4 just note that it is required, and placement of ~ 14:58:43 4 level where there was any certainty about what ~ 15:00:06
5 turbines may be affected by the nearby shipping ~ 14:58:47 5 kind of fieldwork would be required, what kind of ~ 15:00:09
6 lane. It would have been a negotiation, again,  14:58:50 6 analysis would necessarily be required, especially 15:00:12
7 like all these discussions with agencies, about ~ 14:58:52 7 related to the offshore components, we felt that  15:00:15
8 what would have been approved. 14:58:55 8 there's many aspects of the project environmental 15:00:18
9 | do want to point out that,  14:58:57 9 related that are at a preliminary stage: so 15:00:22
10 in terms of permitting the onshore foundation 14:59:02 10 coastal processes, species at risk, certainly 15:00:27
11 manufacturing facility, Sarah Powell and both 14:59:05 11 including fish and fish habitat, cultural heritage 15:00:29
12 Mr. Roberts acknowledged that this is separate ~ 14:59:10 12 and archeology, migratory birds, radar 15:00:32
13 from the REA. That was URS' position in the first 14:59:12 13 interference, bats, chemical contaminants, noise, 15:00:35
14 report, and so we still believe that is the case. 14:59:17 14 and the stakeholder issue. 15:00:38
15 So our feeling is that Ms. Powell is actually 14:59:21 15 And we're not -- we're not 15:00:40
16 correcting the opinion of WSP when it was 14:59:24 16 saying that these all will pose a problem. Butwe 15:00:41
17 responding to our first report saying that, no,  14:59:30 17 just don't know at this point or we wouldn't have  15:00:46
18 everything should be linked here. 14:59:33 18 known at the point when the project had restarted. 15:00:48
19 Last point I want to make here  14:59:35 19 And the Claimant's experts acknowledge the fact ~ 15:00:52
20 is that, with regard to fisheries windows --and ~ 14:59:37 20 that further technical work is required. 15:00:55
21 this can influence when you do work in the water, 14:59:40 21 So with that, that ends my 15:00:59
22 because of effects, potential effects on fish and 14:59:43 22 presentation. 15:01:03
23 fish habitat, there could have been an impacton  14:59:46 23 PRESIDENT: Thank you, 15:01:04
24 the construction schedule, and we identified that 14:59:48 24 Mr. Rose. 15:01:05
25 as a fairly high risk. 14:59:51 25 MS. WATES: We don't have any  15:01:09
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1 direct examination. 15:01:10 1 Q. And Isee fromyour CV, 15:01:58
2 PRESIDENT: Thank you very  15:01:11 2 and you just explained to us that you have been  15:02:00
3 much. And then there'll be cross-examination by ~ 15:01:12 3 involved in permitting for various onshore wind ~ 15:02:02
4 Ms. Seers. 15:01:13 4 projects in Ontario. 15:02:06
5 CROSS-EXAMINATION BY MS. SEERS: 15:01:13 5 A. Mm-hmm. That's correct, 15:02:07
6 Q. We apologize. The 15:01:28 6 yes. 15:02:07
7 binders are on their way. We don't need them for  15:01:30 7 MS. SEERS: Could we please 15:02:08
8 the beginning. So let's just get started in the ~ 15:01:32 8 cut the feed? 15:02:09
9 interests of time. 15:01:35 9 --- Confidential transcript begins 15:02:10
10 So good afternoon, Mr. Rose.  15:01:37 10 MS. NETTLETON: Okay. 15:02:20
1 A. Good afternoon. 15:01:39 1 BY MS. SEERS: 15:02:25
12 Q. My name is -- we have met  15:01:40 12 Q. Sothere is no actual 15:02:25
13 actually. 15:01:40 13 confidential information here. | just want to 15:02:26
14 A. Yes, we have. 15:01:41 14 talk about specific projects, and there are some  15:02:28
15 Q. I'm Myriam Seers, counsel  15:01:42 15 sensitivities around that kind of thing, given 15:02:30
16 for the Claimant. So I take it, sir, that you are 15:01:44 16 that we may share some clients in common. 15:02:32
17 a senior environmental planner with AECOM? 15:01:46 17 A. Sure. Yes. Mm-hmm. 15:02:32
18 A. That's correct. 15:01:48 18 Q. Ildontwanttheretobe 15:02:36
19 Q. And you have a master of  15:01:49 19 any suggestion of anything confidential. Butwe  15:02:37
20 environmental studies in planning from the 15:01:51 20 won't talk about anything confidential, but we 15:02:40
21 University of Waterloo? 15:01:52 21 will proceed. 15:02:42
22 A. That s correct. 15:01:53 22 A. Sure. 15:02:43
23 Q. And a bachelor of 15:01:54 23 Q. So lunderstand from your 15:02:43
24 environmental studies from York University? 15:01:56 24 CV that you are providing strategic advice to 15:02:46
25 A. Yes. 15:01:57 25 Pattern in connection with the Henvey Inlet 15:02:49
Page 243 Page 244
1 project? 15:02:52 1 THE WITNESS: Why don't | 15:03:25
2 A. That's correct, yes. 15:02:52 2 clarify -- 15:03:26
3 Q. So--andthat's--for  15:02:53 3 MS. SEERS: I'm not suggesting 15:03:26
4 that project, you're seeking to secure approvals  15:02:55 4 otherwise, Ms. Wates. 15:03:28
5 under a CEAA-like approvals process? 15:02:57 5 THE WITNESS: So I can clarify 15:03:28
6 A. It's complicated, as 15:03:01 6 about the Henvey process. That project --and ~ 15:03:29
7 Ms. Powell mentioned. 15:03:03 7 Ms. Powell mentioned this yesterday, is under a -- 15:03:35
8 Q. Yes. Right. Alittle  15:03:04 8 a very different regime. It's on First Nation -- 15:03:39
9 bit like a REA, but sort of different? 15:03:04 9 the wind component part of the project is on First 15:03:41
10 A. It's a little bit -- 15:03:06 10 Nation land. 15:03:44
1 MS. WATES: Just to register ~ 15:03:08 1 The - the province has said ~ 15:03:46
12 an objection. If you could allow the witness just 15:03:09 12 they have no jurisdiction over the project, so ~ 15:03:48
13- tofinish his statements. 15:03:11 13 it's not required to go through a REA. The 15:03:51
14 MS. SEERS: Certainly. 15:03:13 14 federal government has transferred the authority ~ 15:03:55
15 THE WITNESS: Sure. And 1  15:03:13 15 tothe First Nation through this First Nation Land 15:03:58
16 don't know how much detail we need to gointo. ~ 15:03:15 16 Management Act, and, therefore, the First Nation ~ 15:04:01
1 BY MS. SEERS: . 15:03:16 17 itself has created a -- effectively a regulatory ~ 15:04:05
18 Q. Wedontneedtogointo 15:03:16 18 framework for deciding on this process on their -- 15:04:09
19 any detail. I'm just walking through your 15:03:17 19 on the assessment. 15:04:15
i(lJ experience. A Sure 125023138 20 So | worked with your 15:04:16
- M'S WA:I'ES' Im sorry Ju.st : 15:03:19 21 colleague Dennis Mahoney on 'develo_p_ing a framework 15:04:20
23 the witness needs to be aWare that hé‘s allowed t6 i5'03'19 2 for how that EAWOUId.unfOId " ao!dmon fosome  15:04:26
24 provide additional context to his answers to the 15'63'é1 2 other Iawyers,_a_nd ob\_/lou_s ly our .C“ems ?t 15:04:29
25 extent that it's relevant 15:0324 R 24 Pattern and Nigig, which is the First Nation 15:04:32
' o 25 company, and effectively it's REA-like. It's 15:04:35
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1 CEAA-like. It's a bit of a blend. 15:04:41 1 process that you're describing -- 15:05:17
2 Q. Right. 15:04:43 2 A. Sure. 15:05:17
3 A. It's not totally like 15:04:43 3 Q. --just beginning it now. 15:05:18
4 anything. And then there's the whole separate 15:04:44 4 A. Justbeginning? Well,  15:05:21
5 permitting portion for the transmission line, 15:04:48 5 like I mentioned, there's been three developers ~ 15:05:23
6 which is approximately 90 kilometres. 15:04:51 6 who've worked on that project with Nigig. 15:05:26
7 Q. Okay. Sobutjusttobe 15:04:53 7 Q. Right. Okay. Itsinan 15:05:28
8 clear, I just wanted to -- I am just lookingto ~ 15:04:54 8 ongoing -- 15:05:29
9 move forward through your experience -- 15:04:56 9 A. So, arguably, it started  15:05:30
10 A. Sure. 15:04:56 10 back, yes, 2010, and it's kind of evolved. And  15:05:32
1 Q. --and we dont --ifwe 15:04:57 1 Pattern has now picked it up from Blue Earth, who 15:05:35
12 need to get into details, perhaps we can do so 15:04:59 12 picked it up from EDF -- GDF, | think, actually. ~ 15:05:38
13 later. 15:05:01 13 Q. Okay. Soitsbeenabit 15:05:42
14 A. No problem. 15:05:01 14 of a long road? 15:05:43
15 Q. But I'mnot lookingtodo 15:05:01 15 A. It'sanevolution, yes.  15:05:44
16 that right now. 15:05:02 16 Q. It'saprocess. And 15:05:46
17 So what I understand though is  15:05:04 17 you're currently managing the REA and permitting  15:05:48
18 that is that proponent received a FIT contract for 15:05:06 18 process for the 100-megawatt Bell River wind 15:05:50
19 its project in 2010. Is that consistent with your 15:05:08 19 project for Samsung and Pattern as well? 15:05:55
20 understanding? 15:05:11 20 A. That's correct. Andthat 15:05:56
21 A. ldon't actually know 15:05:12 21 received its REA earlier this year. 15:05:58
22 when they received the FIT contract. 15:05:13 22 Q. Right. Okay. So--and 15:05:59
23 Q. You don't know? Okay. 15:05:13 23 it did that within the time frames of the 15:06:04
24 A. 1doknow they have one.  15:05:14 24 applicable PPA, I take it? 15:06:06
25 Q. It's just beginning this  15:05:15 25 A. Yes. Whichisan 15:06:08
Page 247 Page 248
1 interesting point. So | mentioned how our 15:06:11 1 Q. Now, am Iright--and1 15:06:58
2 original -- those three projects were worked on  15:06:13 2 may not be -- that those -- those projects hada  15:06:59
3 early on in the - in the process. Those are 2010 15:06:16 3 lot of complexities? Like, for example, I think  15:07:06
4 projects. It took quite a bit of time. 15:06:20 4 some of them had transmission issues associated ~ 15:07:08
5 What we have realized is, as  15:06:22 5 with them. Are you aware of that? 15:07:13
6 developers -- the developers have learned the 15:06:25 6 A. lwouldn't say there was  15:07:16
7 process. Consultants have learned the process.  15:06:26 7 anything particularly onerous about the 15:.07:17
8 The agencies have certainly learned the process.  15:06:28 8 transmission line. | don't believe -- Goshen had  15:07:19
9 Andwe're able to turn things around much quicker 15:06:31 9 avery short -- well, sorry. Goshen had abouta  15:07:23
10 now than back in 2010. 15:06:34 10 20-kilometre transmission line. | think Bluewater 15:07:27
11 Q. Andyou listalso inyour 15:06:37 1 had about the same. They're all within the 15:07:29
12 CV, and you mention that you manage the REland ~ 15:06:39 12 municipal right-of-way. 15:07:33
13 permitting process for the Bluewater, Jericho, and 15:06:43 13 Q. Fairly standard? 15:07:35
14 Bornish projects for NextEra? 15:06:47 14 A Ididntseethem -1 15:07:36
15 A. That's correct. 15:06:49 15 didn't see the transmission being -- 15:07:37
16 Q. Now, am I right -- 15:06:49 16 Q. They're on farm land? 15:07:38
17 A. Sorry, did you say 15:06:49 17 A. Yes, on farm land. 15:07:40
18 Bornish? 15:06:50 18 Q. Inanareawith--we  15:07:41
19 Q. Yes. Is that wrong? 15:06:50 ;3 have.b(leen talking ar?out I:IMBYS, and that's 1'5:0'7:43
20 A. That's not correct. 15:06:51 1 certtz.ilndy an are\z;lvw Ie(zjret 0S€ - th(?f;“ Ir?":j e;el ; 151270?547
21 Q. Which are the three? 15:06:52 - 8:‘JNHI1M g)\\;ii ould you agree wi 35'_07_:9 e
22 A. Bluewater, Goshen, and 15:06:53 : o
. . 23 A. There are --there areaa 15:07:49
2 Jericho. 15:06:56 24 lot of folks who oppose projects in those areas,  15:07:51
24 Q. Goshen? Okay. 15:06:56 25 yes 15:07°54 ' o
25 A. Mm-hmm. 15:06:58 ' o
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1 Q. And there was municipal ~ 15:07:54 1 A. Yep. 15:08:48
2 opposition in the case of those projects as well?  15:07:55 2 Q. Okay. And that's complex 15:08:48
3 A. There was municipal 15:07:57 3 because there are particular rules that apply? ~ 15:08:50
4 opposition. I'm not sure this has been explained. 15:07:58 4 A. lwouldn't say it's 15:08:53
5 I think it has. But the Renewable Energy Approval 15:08:01 5 complex. The rules are fairly straightforward.  15:08:54
6 process basically strips out any Planning Act 15:08:05 6 If you identify something at a desktop level, it's 15:08:56
7 approval. 15:08:07 7 called a Stage 1. You do a Stage 2 archeological 15:09:00
8 So previous to the REA being  15:08:08 8 assessment where you end up doing fieldwork. If 15:09:03
9 in place, a -- a municipality can -- could putin  15:08:10 9 it still becomes an issue, there are two more 15:09:06
10 place zoning or official plan -- official plan ~ 15:08:14 10 stages of archeological assessment, with the Stage 15:09:09
11 requirements that would restrict where wind farms  15:08:20 11 4 being effectively removal of those artifacts, in  15:09:14
12 would go. That's been removed out of the REA.  15:08:22 12 which case you can basically go wherever you want, 15:09:18
13 That's part of this whole streamlining process.  15:08:25 13 S0 you can mitigate the impact. 15:09:20
14 Q. lthinkthere --am | 15:08:27 14 Q. There were radar issues, 15:09:23
15 right that there were archeology issues in those  15:08:30 15 I understand, from an airport? 15:09:26
16 projects? 15:08:32 16 A. For Goshen, I recall the  15:09:29
17 A. On some of those projects 15:08:33 17 radar issues. |don't recall off the top of my  15:09:31
18 there were, mm-hmm. 15:08:34 18 head for the other two projects. 15:09:33
19 Q. Yes. Because of 15:08:35 19 Q. Noise issues? 15:09:35
20 archeological -- what kind of archeological issues 15:08:36 20 A. There were definitely 15:09:36
21 that were in the farm land, kind of -- anyway, can 15:08:39 21 noise issues, yes. 15:09:37
22 you explain? 15:08:44 22 Q. All three of those 15:09:38
23 A. There were archeological  15:08:45 23 projects, though, got REAs? 15:09:39
24 finds, yes. 15:08:47 24 A. They did. 15:09:41
25 Q. Right. 15:08:48 25 Q. Theyall got appealedto  15:09:42
Page 251 Page 252
1 the ERT? 15:09:43 1 Q. --even though they were  15:10:29
2 A. That's correct. 15:09:44 2 past their original MCODs? 15:10:30
3 Q. Those appeals got 15:09:45 3 A. Mm-hmm, they did. 15:10:32
4 dismissed? 15:09:46 4 Q. Andthat's because the  15:10:33
5 A. Mm-hmm. 15:09:47 5 OPA adopted a pragmatic approach in dealing with ~ 15:10:34
6 Q. Allof them. And the 15:09:48 6 project proponents to ensure that FIT contracts - 15:10:38
7 projects got built. 15:09:50 7 that FIT projects got built even in the face of =~ 15:10:42
8 A. Theydid. Andas I 15:09:52 8 regulatory delays. Is that correct? 15:10:45
9 mentioned at the beginning, the original project  15:09:53 9 A. 1would assume that's 15:10:47
10 schedule was, | believe -- | think the RFP came  15:09:55 10 correct. | don't know the OPA's process inand  15:10:50
11 out in February 2010, construction by June 2011.  15:09:59 11 out. 15:10:54
12 So things come up. | think that was my point - 15:10:05 12 Q. Okay. lunderstandalso  15:10:54
13 Q. Right. 15:10:09 13 that you assisted Ontario Power Generation with an  15:11:00
14 A. --isonshore, offshore  15:10:09 14 environmental effects assessment relating to the  15:11:04
15 at least we know with onshore what the issues are  15:10:11 15 Darlington B. Project environmental assessment? ~ 15:11:07
16 that are coming up. And it just pushes the --  15:10:14 16 A. lwas involved with the  15:11:09
17 Q. Right. But - 15:10:14 17 socioeconomic assessment. 15:11:11
18 A. It pushes the project 15:10:17 18 Q. The socio-economic 15:11:12
19 out. The layout changes. You end up doing more  15:10:19 19 aspect? 15:11:14
20 work. 15:10:21 20 A. Yes, yes. 15:11:14
21 Q. Understood, Mr. Rose. 15:10:21 21 Q. And this will seem 15:11:15
22 But they got built within the parameters of the ~ 15:10:22 22 obvious to most of us in this room who are from  15:11:16
23 FIT contract, all three of them -- 15:10:26 23 Ontario, but can you explain for the Tribunal what 15:11:17
24 A. Theydid. That's 15:10:26 24 the Darlington facility is? 15:11:19
25 correct. 15:10:26 25 A. Darlington is a 15:11:24
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1 nuclear-generating facility on the shores of Lake 15:11:25 1 Q. You wouldn't disagree 15:12:04
2 Ontario, about an hour north of where Toronto is.  15:11:29 2 that it's very close? 15:12:05
3 Q. Soit'sathree -- 15:11:34 3 A. lt'sclose. Thesiteis 15:12:06
4 A. Or west | guess, not 15:11:35 4 adjacent to the lake, yes. 15:12:07
5 north. 15:11:37 5 Q. Okay. You mentioned 15:12:08
6 Q. West, yes. It'sa 15:11:37 6 earlier that the guidance documents that MOE was ~ 15:12:11
7 3,500-megawatt nuclear power plant. 15:11:39 7 putting out in connection with the REAwasn'tor  15:12:17
8 A, Mm-hmm. 15:11:41 8 weren't clear in the early days for onshore wind; 15:12:21
9 Q. Correct? 15:11:41 9 right? 15:12:24
10 A. Yes. 15:11:42 10 A. Well, there were no 15:12:25
1 Q. Located immediately 15:11:42 1 guidance documents. 15:12:26
12 adjacent to Lake Ontario? 15:11:44 12 Q. Therewereno--butyou 15:12:27
13 A. That's correct. 15:11:46 13 -- okay. But you started the REA processes --  15:12:27
14 Q. Anddoyou know how far  15:11:46 14 A. We started the REA 15:12:30
15 from the lake the closest reactor is? 15:11:48 15 process. 15:12:33
16 A. Not off the top of my 15:11:50 16 Q. --inanyevent? 15:12:33
17 head, I don't. 15:11:54 17 A. Yes. Andin fact -- 15:12:33
18 Q. It's veryclose, though, 15:11:54 18 Q. And you moved -- 15:12:33
19 right? 15:11:56 19 A. --for the NextEra 15:12:34
20 A. I mean, the site's 15:11:56 20 projects, | believe they started without FIT 15:12:36
21 adjacent to the lake. 15:11:57 21 contracts. 15:12:37
22 Q. Like, it's not - it's 15:11:57 22 Q. Right. 15:12:37
23 probably -- I don't know, but it's feet, not --  15:11:58 23 A. Sowe were doingwork ~ 15:12:38
24 anyway, it's -- 15:12:03 24 early on to try and understand what those 15:12:40
25 A. ldon't know. 15:12:04 25 requirements were, talking with the agencies, and  15:12:42
Page 255 Page 256
1 I would say before the guidance documents came out 15:12:46 1 built, even though things may be a little bit 15:13:50
2 and even as they were evolving, it was challenging 15:12:49 2 difficult in the -- in the early days? 15:13:52
3 to figure out exactly what -- what the agencies ~ 15:12:53 3 A. 'would agree, yes. 15:13:54
4 would want. 15:12:56 4 Q. And so | assume, then, 15:13:55
5 We would try and confirmthe  15:12:57 5 that on the projects that you've worked on, | 15:13:57
6 expectations on field studies. We would do some  15:12:59 6 think this is consistent with what you're saying, 15:13:59
7 work. They would get back to us saying, it's not 15:13:02 7 that roadblocks were -- you know, they were dealt  15:14:02
8 exactly what we want, and the same thing happened  15:13:05 8 with. You -- you didn't simply abandon the 15:14:05
9 even while we were doing our assessment 15:13:07 9 project every time a regulator gave you a hard ~ 15:14:08
10 identifying mitigation measures. 15:13:09 10 time; right? 15:14:10
11 So this is another example of ~ 15:13:11 1 A. We would certainly work  15:14:11
12 this iterative process where it's not -- it's not  15:13:13 12 through the roadblocks. 15:14:12
13 straightforward. It's -- there was a lot of 15:13:16 13 Q. Right. 15:14:12
14 conversation, | guess, two days ago, about the ~ 15:13:19 14 A. | guess the question is:  15:14:14
15 environmental assessment process and how this was  15:13:22 15 How many road blocks do you come up with, and how 15:14:15
16 effectively an environmental assessment. 15:13:24 16 long does it take to resolve them. 15:14:18
17 This is very prescriptive. So  15:13:27 17 Q. Right. But I'm guessing, 15:14:19
18 they're looking for something specific. Underan 15:13:29 18 Mr. Rose, that, when roadblocks did come up, you  15:14:20
19 environmental assessment, at least for wind power, 15:13:32 19 didn't throw up your hands and say, "Okay. This 15:14:24
20 the developer was doing a self-assessment. So  15:13:35 20 project is dead." That's not what your clients ~ 15:14:27
21 they basically came up with their own approach.  15:13:38 21 pay you for. 15:14:28
22 This was very different. 15:13:42 22 A. That's correct. 15:14:29
23 Q. Soitsounds like, from  15:13:42 23 Q. You're working towards ~ 15:14:30
24 what you're describing, that you're -- you've got  15:13:44 24 actually getting these project built, and you did? 15:14:33
25 kind of a good track record at getting projects ~ 15:13:47 25 A. That's correct. 15:14:35
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1 Q. Right. Okay. Among your 15:14:36 1 amongst its members a lot of the players in the ~ 15:15:32
2 professional -- we are still off feed. We cango  15:14:43 2 onshore and offshore wind development industry, ~ 15:15:34
3 back on now. Thank you. 15:14:46 3 though; right? 15:15:36
4 --- Confidential transcript ends 15:14:56 4 A. I'would agree with that ~ 15:15:36
5 BY MS. SEERS: 15:14:56 5 statement. 15:15:37
6 Q. lunderstand that you are  15:14:56 6 Q. Siemens, for example, 15:15:38
7 a member of the Canadian Wind Energy Association? 15:14:58 7 Vestas, GE, EDF? 15:15:38
8 A. lam,yes. 15:15:02 8 A. Mm-hmm. 15:15:41
9 Q. And that'san 15:15:03 9 Q. Sohow active areyouin  15:15:41
10 organization otherwise known as CanWEA? 15:15:05 10 CanWEA? 15:15:43
11 A. Mm-hmm, that's correct. ~ 15:15:07 1 A. | participate in what 15:15:43
12 Q. We've heard a bit about ~ 15:15:08 12 they call Ontario caucus calls or meetings where  15:15:46
13 it this week. 15:15:10 13 it's various -- | guess a monthly call with 15:15:51
14 A. Yes. 15:15:10 14 various members of the organization about policy  15:15:55
15 Q. That's an advocacy 15:15:11 15 issues that arise -- issues that arise. 15:15:59
16 association for the wind project development 15:15:12 16 Q. Areyou aware, sir,are  15:16:03
17 industry in Ontario? 15:15:15 17 you aware that CanWEA is aware that the Government 15:16:04
18 A. That's correct. And | 15:15:15 18 of Canada, on Monday, in its opening statement,  15:16:13
19 belong to it as my role as a business developer.  15:15:16 19 announced for the first time that it is not 15:16:16
20 Q. Right. And that included 15:15:19 20 planning to proceed with offshore wind research?  15:16:19
21 the offshore wind development industry, at least  15:15:21 21 A. Just to clarify, you're  15:16:22
22 when there was one, before the moratorium? 15:15:23 22 asking me if I'm aware if CanWEA is aware of that? 15:16:24
23 A. lwasntpartofit,or 15:15:25 23 Q. I'masking you -- 15:16:28
24 the firm wasn't part of it at that time. 15:15:27 24 A. Isthat--amIright?  15:16:30
25 Q. Okay. CanWEA counts 15:15:29 25 Q. Pardon me. | phrased the 15:16:31
Page 259 Page 260
1 question very poorly. 15:16:33 1 A. There are lots of things  15:17:15
2 A. Okay. 15:16:33 2 in my -- in the report. | don't necessarily speak 15:17:16
3 Q. I'masking you if you-- 15:16:34 3 to all of -- to them all. If it is environmental 15:17:18
4 if you are aware of that. 15:16:35 4 permitting related, | can speak to it. But 15:17:22
5 A. I'maware of it now. 15:16:36 5 otherwise, it would have been Jerome from Green  15:17:24
6 Yes, | am. 15:16:37 6 Giraffe. 15:17:27
7 Q. Okay. Andare -doyou 15:16:38 7 Q. No, thisisinthe URS  15:17:27
8 know whether CanWEA is aware of that? 15:16:39 8 report. Should we speak to Mr. Barillaro about ~ 15:17:29
9 A. | have no idea whether  15:16:40 9 that, then? 15:17:32
10 CanWEA is aware of it. 15:16:42 10 A. Yes, lwould thinkso.  15:17:32
1 Q. Okay. That was the 15:16:43 1 Q. Okay. Welldothat. I 15:17:33
12 thrust of my question. Okay. 15:16:44 12 take it, though -- we will see how that goesina 15:17:37
13 And do you think this 15:16:46 13 few days. 15:17:39
14 announcement would surprise CanWEA's members?  15:16:47 14 MR. TERRY: Tell him not right 15:17:40
15 A I dont know. 15:16:50 15 now, Mr. Barillaro. 15:17:41
16 Q. Youdontknow? Okay.  15:16:51 16 [Laughter ] 15:17:42
17 You say inyour report that ~ 15:16:53 17 BY MS. SEERS: 15:17:43
18 the loss of six months of force majeure for the ~ 15:16:54 18 . Q. Itakeitthat,asan  15:17:43
19 ERT proceeding — I think | have this right - 15:16:58 19 enV|ro.nmethaI planner, you_don't have any spe(:|_f|c 15:17:45
20 will reduce the attractiveness of the project for 15:17:01 i(lJ ?ggg:?ﬁ Wgr;f;ﬁ:‘;gg noise measureme;;,;?!;% 15:17:47
21 lenders. Is that what you say? 15:17:04 - 9 Al Would consider mvself a 1'5'1'7_51
22 A. I'mnotalender expert, 15:17:07 23 i ' ys s
23 so | dont want to talk to that. | think that ~ 15:17:11 generalist . 15:17:53
o 24 Q. Right. 15:17:53
24 was - 15:17:13 25 A. What | would say is, like 15:17:54
25 Q. Butit'sinyourreport. 15:17:14 ) ' -

68

A.S.A.P. Reporting Services Inc.

(613)564-2727

(416)861-8720



PCA Case No. 2013-22

WINDSTREAM ENERGY LLC v. GOVERNMENT OF CANADA

CONFIDENTIAL AND RESTRICTED
February 19, 2016

Page 261 Page 262
1 Mr. Roberts explained, AECOM has a team of 15:17:56 1 Canada. My question is simply: You dont 15:18:53
2 internal experts, noise among them. 15:18:00 2 disagree that Mr. Ashtiani is an expert on noise? 15:18:57
3 Q. You're not one of them?  15:18:03 3 A. No, I do not disagree. ~ 15:19:01
4 A. I'mnot an expert. 15:18:04 4 Q. Okay. Andifyouturnto 15:19:03
5 Q. Okay. 15:18:04 5 Tab 2 -- 15:19:04
6 A. I've been on numerous 15:18:05 6 A. Mm-hmm. 15:19:04
7 phone calls. 1 would say they're mostly phone ~ 15:18:08 7 Q. --youllseethe CVof 15:19:10
8 calls with -- 15:18:11 8 Mr. Brian Howe, who also has submitted two expert  15:19:11
9 Q. Mr.Rose, Idontmeanto 15:18:11 9 reports for Windstream in this proceeding, also ~ 15:19:14
10 cut you off, but my question was very simple. 15:18:13 10 not being crossed. Same question: You don't 15:19:18
1 A. Okay. 15:18:13 11 disagree that Mr. Howe is an expert on noise, do ~ 15:19:19
12 Q. You are not one of those  15:18:15 12 you? 15:19:21
13 experts? 15:18:16 13 MR. SPELLISCY: Before the 15:19:22
14 A. No. 15:18:16 14 witness answers, just a point of procedure. 15:19:23
15 Q. Okay. Couldyouturnup 15:18:16 15 There's no issue obviously that they haven't been 15:19:24
16 Tab 1 of your binder, please? Here you have the  15:18:19 16 called. I'm not sure what the insinuationis.  15:19:27
17 CV of Payam Ashtiani of Aercoustics, who has filed 15:18:22 17 The parties agreed beforehand that the failure to  15:19:30
18 an expert report in this proceeding on behalf of  15:18:27 18 call an expert would not draw any sort of 15:19:32
19 Windstream, but is not -- do you have it? It 15:18:30 19 inference whatsoever. 15:19:34
20 should be Tab 1. 15:18:34 20 We obviously had a limited 15:19:35
21 A. Tab1? There we go. 15:18:47 21 amount of time. If we wanted to be here for two  15:19:37
22 Yes. 15:18:47 22 months instead of two weeks, potentially we could  15:19:40
23 Q. Okay. So Mr. Ashtianion 15:18:48 23 have cross-examined all these people. 15:19:42
24 -- from Aercoustics has filed an expert reportin = 15:18:49 24 But if the insinuation is that  15:19:43
25 this proceeding, not being cross-examined by -- by 15:18:51 25 the person is not here for some particular reason, 15:19:47
Page 263 Page 264
1 we fully reject it, and we have not accepted 15:19:49 1 referring to noise, but thank you for that. 15:20:34
2 what's in these reports. 15:19:52 2 BY MS. SEERS: 15:20:38
3 MS. SEERS: No, Mr. Spelliscy, 15:19:53 3 Q. Let's move on to drinking 15:20:38
4 I don't believe | was insinuating something. I'm  15:19:55 4 water. You are not an expert in drinking water? ~ 15:20:39
5 stating a matter of fact. 15:19:59 5 A. I'mnot an expert in 15:20:44
6 PRESIDENT: There'sapointto 15:19:59 6 drinking water. 15:20:45
7 the objection. In this instance, | don't think we 15:20:02 7 Q. Okay. 15:20:45
8 need an expert to give an opinion whether somebody 15:20:03 8 A. But this water is quite  15:20:46
9 else is an expert. 15:20:06 9 good. 15:20:48
10 MS. SEERS: Well, okay. | 15:20:07 10 Q. And there are more CVsin 15:20:48
1 will simply then ask him whether he -- to confirm  15:20:07 1 there, but no one wants to look at them, so that  15:20:49
12 that he is not an expert and that other experts ~ 15:20:11 12 is fine. We will just move on through the list.  15:20:52
13 have, in fact, filed expert reports in this 15:20:14 13 You're not an expert in fish? ~ 15:20:54
14 proceeding. 15:20:17 14 A. NolI'mnotanexpertin 15:20:57
15 MS. WATES: I'm sorry to 15:20:17 15 fish. 15:20:59
16 interrupt, for the record. You know, actually we 15:20:18 16 Q. You're notanexpertin  15:20:59
17 are presenting Mr. Rose as an expert in certain ~ 15:20:21 17 birds? 15:21:00
18 areas -- perhaps he's not speaking to others. 15:20:25 18 A. NolI'mnotanexpertin 15:21:00
19 MS. SEERS: And noiseisnot  15:20:25 19 birds. 15:21:03
20 one of them. 15:20:25 20 Q. You'renotanexpertin  15:21:03
21 MS. WATES: But I'm just 15:20:26 21 bats? 15:21:04
22 asking, when you make comments like that, if you  15:20:27 22 A. No. 15:21:04
23 could restrict it to the specific topics that 15:20:29 23 Q. Andyou're not a lawyer?  15:21:05
24 you're referring to. Thank you. 15:20:31 24 A. Definitely not. 15:21:06
25 MS. SEERS: Okay. |was 15:20:32 25 Q. You're probably feeling  15:21:07
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1 grateful for that right now. 15:21:08 1 A. Was that the onshore 15:22:13
2 A. That is for sure. 15:21:10 2 manufacturing facility was not part of the REA.  15:22:14
3 Q. Soyou mentioned thisin  15:21:11 3 Q. Isee. Okay. Soyou're 15:22:16
4 your presentation, and I'm, frankly, a little 15:21:13 4 maintaining that opinion that it is not? 15:22:17
5 perplexed. You say that URS is maintaining its ~ 15:21:18 5 A. Yes, lagree. Itsnot  15:22:19
6 original conclusion that the onshore manufacturing 15:21:22 6 part of the REA. 15:22:20
7 facilities are subject to a REA, when you have  15:21:26 7 Q. Okay. Good. I'mglad  15:22:21
8 heard expert evidence -- and | think you were in ~ 15:21:29 8 that confusion has been resolved. And I apologize 15:22:22
9 the room, Mr. Rose -- from Ms. Powell that says ~ 15:21:31 9 if I misunderstood your presentation. 15:22:26
10 that's not the case. And the Ministry hasalso  15:21:35 10 A. That's okay. 15:22:28
11 confirmed that that's not the case. Andyou're  15:21:37 11 Q. Ifyou turn up page 86 of 15:22:29
12 not a lawyer, and I'm not aware of any lawyer at  15:21:39 12 your second report, please, which is the schedule  15:22:31
13 URS who has given a legal opinion as to whether ~ 15:21:42 13 regarding permitting. This is the one that 15:22:33
14 that -- that onshore foundation facility requires  15:21:46 14 starts -- has an assumed start date of February ~ 15:22:51
15 aREA. 15:21:52 15 11, 2011. 15:22:54
16 So I would put to you, sir, ~ 15:21:53 16 A. Okay. 15:22:56
17 that it's not appropriate for URS to be 15:21:54 17 Q. Doyou see that? Okay. 15:22:56
18 maintaining that conclusion. 15:21:58 18 So the -- 15:22:58
19 A. Well, I would say a 15:22:01 19 A. Sorry, your page 87? 15:22:59
20 couple of things. First thing, in my 15:22:02 20 Q. Pardon me. 15:23:01
21 presentation -- and | don't know if we can go back 15:22:04 21 A. You're looking at the 15:23:06
22 to it -- 1 explicitly said our opinion in the 15:22:05 22 Gantt chart. 15:23:07
23 first report was that it was not part of the REA.  15:22:08 23 Q. I'mactually lookingat  15:23:07
24 Q. Your opinion in the first  15:22:11 24 the Gantt chart, which -- I apologize - is--  15:23:09
25 report -- 15:22:13 25 A. Ninety-one. 15:23:09
Page 267 Page 268
1 Q. --page9l. 15:23:11 1 front of us, if you could -- do you have 15:24:16
2 A. Yes. 15:23:11 2 Windstream's schedule? There should be the large  15:24:17
3 Q. My mistake. Sorry about 15:23:12 3 version. 15:24:20
4 that. 15:23:13 4 A. Yes. 15:24:20
5 So I see —-it's very small ~ 15:23:18 5 Q. Soin Windstream's 15:24:21
6 unfortunately, but the permitting work beginson  15:23:20 6 schedule, it begins -- the permitting work begins 15:24:45
7 February 11, 2011, I think, with the scoping work  15:23:25 7 at line 10, on February 11, 2011, also with the ~ 15:24:48
8 at line 8. Do I read it correctly? 15:23:28 8 project description report. 15:24:53
9 A. Yes. 15:23:32 9 A. Mm-hmm. 15:24:54
10 Q. And then it contemplates  15:23:34 10 Q. Right? And it 15:24:55
11 the REA being issued April 16, 2014, at line 11?  15:23:36 11 contemplates the REA being issued July 24, 2013,  15:24:56
12 A. Mm-hmm. 15:23:41 12 at line 67, which was a little bit less compressed 15:25:01
13 Q. Okay. And so you've 15:23:42 13 than the URS schedule. So you may have to find ~ 15:25:06
14 allowed three years and three months for 15:23:43 14 it. 15:25:08
15 permitting; right? 15:23:46 15 A. Yes, I seeit. 15:25:09
16 A. Yes, that's correct. 15:23:48 16 Q. Youseeit? Okay. Soit 15:25:09
17 Q. Andyou have allowedan  15:23:52 17 allows approximately two years and six months for  15:25:11
18 additional six months for the ERT appeal process. 15:23:54 18 permitting; right? 15:25:14
19 A. I'msorry. How many? 15:24:00 19 A. lwould have to calculate 15:25:16
20 Q. [Ibelieve it's six 15:24:02 20 the dates, but... 15:25:18
21 months. 15:24:03 21 Q. Sound about right? 15:25:20
22 A. That's correct, yes. 15:24:04 22 A. 1would assume that's 15:25:21
23 Q. Thank you. Now, for 15:24:07 23 correct. 15:25:22
24 comparison purposes, just so we all have the 15:24:10 24 Q. Andthen an additional ~ 15:25:23
25 various schedules that are floating around in 15:24:14 25 six months for the ERT appeal? 15:25:24
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1 A Mm-hmm. 15:25:26 1 months? 15:26:19
2 Q. Brings us to three years. 15:25:27 2 A. That's correct. 15:26:20
3 So I'm confused about your schedule, though, 15:25:29 3 Q. Okay. Are you aware 15:26:21
4 Mr. Rose, because - | guess I'm wondering: Are 15:25:31 4 that, in November 2010, Windstream received a 15:26:24
5 you using hindsight and incorporating permitting  15:25:34 5 number of proposals from environmental consultants 15:26:27
6 delays into this schedule, or is this the schedule 15:25:38 6 to conduct the environmental permitting work for ~ 15:26:31
7 that you would have put together in 2011? Is this 15:25:40 7 the project? 15:26:33
8 a hindsight schedule or no hindsight schedule?  15:25:45 8 A. lamaware. 15:26:34
9 A. lwould say this is a 15:25:47 9 Q. Okay. AndI'mgoingto  15:26:36
10 similar schedule to what Mr. Roberts prepared,  15:25:49 10 take you through some of those to see how they ~ 15:26:38
1 SO -- 15:25:52 11 compare -- 15:26:40
12 Q. Anhindsight schedule? 15:25:52 12 A. Sure. 15:26:40
13 No? 15:25:52 13 Q. -- because you would 15:26:40
14 A. --aplanning schedule.  15:25:52 14 agree with me that those -- they were actually ~ 15:26:41
15 So it doesn't really reflect ~ 15:25:55 15 prepared in November 2010. So it's about three  15:26:43
16 all the risk that might happen. 15:25:58 16 months away from your -- from your schedule that ~ 15:26:46
17 Q. Okay. But my question  15:26:00 17 you say you're preparing in the same sort of 15:26:50
18 is: Are you using 2015 knowledge to put together 15:26:01 18 no-hindsight mind-set that they were. 15:26:54
19 this schedule, or are you pretending you're back  15:26:04 19 So let's take a look at them.  15:26:58
20 in 2011? 15:26:07 20 If you turn to the Tab 7, you've got the first ~ 15:27:00
21 A. lwas pretending I'm back 15:26:08 21 one, which is from Stantec. 15:27:04
22 in 2011. 15:26:10 22 A. Mm-hmm. 15:27:06
23 Q. So you're pretending 15:26:10 23 Q. And you wouldn't disagree  15:27:07
24 you're back in 2011, and your opinion is that the  15:26:12 24 with me, Mr. Rose, that Stantec is one of the most  15:27:08
25 permitting would take three years and three 15:26:15 25 experienced environmental consultants in Ontario? 15:27:12
Page 271 Page 272
1 A. lwouldn't disagree with  15:27:14 1 far off. And they have the REA issued, if you go 15:28:24
2 you, no. 15:27:16 2 down to line 50 -- MOE approval, they call it -  15:28:28
3 Q. Andthey'e, in fact,as 15:27:16 3 in August 2012. 15:28:32
4 you will have heard earlier, the consultant that  15:27:19 4 A. Mm-hmm. 15:28:34
5 Windstream was preparing to retain as of afew  15:27:22 5 Q. So they allow, again, 15:28:34
6 days before the moratorium was announced? 15:27:24 6 wearing their, you know, we're in November 2010  15:28:37
7 A. 1did hear that, yes. 15:27:29 7 hat, not knowing that MOE is going to be causing  15:28:40
8 Q. Okay. Sothe -their  15:27:30 8 permitting delays in the future, they're saying ~ 15:28:43
9 proposal for the record is C-0873, and the 15:27:33 9 they should allow one year and seven months from  15:28:47
10 schedule is at Appendix 2. And if everything went 15:27:36 10 project start to the issuance of the REA,; right?  15:28:49
11 according to plan, you will have a little sticky ~ 15:27:40 11 A. It appears that way, yes. 15:28:53
12 there to help you find it. 15:27:43 12 Q. Andso that's obviously — 15:28:55
13 A. Appendix --oh, Isee.  15:27:46 13 substantially less than what you've allowed and,  15:28:57
14 Q. Two. ltshould be a 15:27:47 14 in fairness, also substantially less than what ~ 15:28:59
15 longer sheet. 15:27:49 15 Windstream has allowed in its schedule? 15:29:02
16 A. Yes. 15:27:50 16 A. Mm-hmm, that's correct.  15:29:04
17 Q. Okay. Youshould havea 15:27:51 17 Q. Okay. IfyougotoTab  15:29:05
18 red sticky and a longer - yes, exactly. Okay?  15:27:55 18 8, please. And this is a proposal, which you cite 15:29:07
19 A. Mm-hmm. 15:28:10 19 in your report actually, and we reviewed --or ~ 15:29:13
20 Q. Sothey have the project  15:28:10 20 Ms. Wates reviewed earlier with Mr. Roberts. It's 15:29:16
21 starting in January 2011, so that's line 2. That 15:28:11 21 dated November 25, 2010. 15:29:19
22 is really just a month off from our but-for 15:28:19 22 If you go to the sticky of the  15:29:22
23 scenario schedule. 15:28:22 23 appendix, this is a Gantt chart. They also have 15:29:25
24 A. Mm-hmm. 15:28:22 24 the project starting in January. And we're going  15:29:33
25 Q. Soitsnotthat--that 15:28:23 25 to assume that's 2011, given when they were 15:29:39
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1 writing it. And if you go down to line 21, you  15:29:42 1 consider them to have some degree of experience or 15:30:33
2 see receipt of REA. 15:29:49 2 expertise? 15:30:36
3 A. Mm-hmm. 15:29:51 3 A. Well, | think we were 15:30:37
4 Q. And that's in October 15:29:51 4 doing that primarily because they were giving 15:30:38
5 2012. 15:29:53 5 evidence here. WSP is Genivar. 15:30:40
6 A. Okay. 15:29:54 6 Q. Okay. Soyou were doing 15:30:43
7 Q. Sothat allows about one  15:29:55 7 it because Mr. Roberts is giving evidence? 15:30:44
8 year and nine months for the REA to be issued from 15:29:58 8 A. Primarily. 15:30:45
9 the time the project is initiated? 15:30:02 9 Q. Even though Mr. Roberts  15:30:46
10 A. Mm-hmm. 15:30:05 10 was not involved in the earlier proposal. 15:30:47
11 Q. Correct? 15:30:06 11 A. It'saGenivar product.  15:30:50
12 A. That's correct. 15:30:06 12 Q. Okay. 15:30:50
13 Q. And also, obviously, 15:30:07 13 A. 1would assume they would  15:30:51
14 there's substantially less time than you've 15:30:08 14 stand by their product. 15:30:52
15 allowed in your schedule and even that Windstream  15:30:10 15 Q. Okay. Well, let's move  15:30:54
16 has allowed in its schedule; correct? 15:30:12 16 on to the next tab, which is SLR consulting 15:30:56
17 A. That's correct. 15:30:14 17 proposal. Also experienced environmental 15:31:00
18 Q. Onemore, Tab9. SLR-- 15:30:15 18 consultants in Ontario? 15:31:03
19 pardon me. |should have asked you. Genivar,  15:30:20 19 A. They are, although | 15:31:05
20 experienced environmental consultants in Ontario, 15:30:22 20 don't know SLR for doing any wind. 15:31:07
21 in your view? 15:30:24 21 Q. Okay. Well, they were  15:31:15
22 A. Yeah. They had done wind 15:30:26 22 making this proposal for Windstream at the time?  15:31:16
23 or were doing wind at that time. 15:30:28 23 A. Yeah. I mean, SLR -- 15:31:18
24 Q. Andyou -infact,you 15:30:30 24 that was our old office location. | used towork 15:31:19
25 cite their proposal in your report. So you must  15:30:31 25 for a company called Gartner Lee, and a bunch of ~ 15:31:22
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1 the SLR folks split off. 15:31:26 1 you have allowed in your schedule and that 15:32:16
2 Q. Okay. Soyou know them?  15:31:28 2 Windstream allowed in its schedule? 15:32:18
3 A. I know them, yes. 15:31:29 3 A. That's correct. I guess 15:32:19
4 Q. Okay. They know what 15:31:30 4 the one point I would make is -- and we talked ~ 15:32:20
5 they're doing? 15:31:31 5 about this. With the NextEra RFP, we got a 15:32:22
6 A. Again, generally 15:31:32 6 similar, I would say, even more aggressive RFP.  15:32:26
7 speaking, | don't know them as a company that does 15:31:33 7 We responded to the RFP. 15:32:29
8 wind. 15:31:35 8 Q. Right. 15:32:29
9 Q. Okay. Ifyougotothe 15:31:37 9 A. Generally if you wantto  15:32:31
10 last page, similar kind of Gantt-chart-type 15:31:37 10 win the work, you're going to show a timeline that 15:32:32
11 schedule project schedule that you see in the 15:31:42 11 meets their requirements. 15:32:35
12 others. And they have -- they also have the REA  15:31:43 12 Q. Right. 15:32:35
13 work starting in January 2011. That's on line 2, 15:31:47 13 A. Andsoit-- 15:32:39
14 REA process; right? 15:31:51 14 Q. Butthenyou -- 15:32:39
15 A. Mm-hmm. 15:31:54 15 A. --doesn'tsurprise me  15:32:39
16 Q. And if you go down to 15:31:54 16 that they're all showing a schedule that meets ~ 15:32:40
17 line 13, you will see the review process ending in  15:31:59 17 Windstream's requirements at the time. 15:32:43
18 July 2012? 15:32:01 18 Q. Butin your case with the 15:32:45
19 A. Correct. 15:32:03 19 NextEra projects, again, you showed a schedule ~ 15:32:47
20 Q. Okay. And so that allows 15:32:04 20 that met the requirements. You got hired. You  15:32:48
21 about one year and six months for the REA process; 15:32:07 21 got the -- 15:32:51
22 right? 15:32:10 22 A. Correct. 15:32:51
23 A. That's correct. 15:32:11 23 Q. You worked with the 15:32:52
24 Q. Again, Idontneedto  15:32:12 24 agencies. You got the project built. 15:32:53
25 repeat it again, but substantially less time than  15:32:13 25 A. We did get the projects ~ 15:32:55
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1 built in about three times as long as we initially 15:32:57 1 wrong, but I think it assumes about the same time  15:34:09
2 thought. 15:33:00 2 periods for the scoping work; right? 15:34:12
3 Q. Right. But the OPA 15:33:01 3 A. lbelieveso. Iwould  15:34:14
4 worked with you to accommodate the permitting 15:33:02 4 have to look to check. 15:34:15
5 delays pragmatically; right? 15:33:05 5 Q. Okay. Butyou don't 15:34:16
6 A. Well, they didn'twork ~ 15:33:08 6 disagree with... 15:34:18
7 with us. They would've worked with the developer, 15:33:10 7 A. Again, I would have to -- 15:34:21
8 Yes. 15:33:12 8 Q. Can you look? 15:34:21
9 Q. They worked with your 15:33:12 9 A. Ican look, sure. 15:34:21
10 client. They worked with NextEra. Andyou got  15:33:13 10 Q. Whydon'twe pull outthe 15:34:22
11 the projects built. 15:33:13 11 schedule? 15:34:24
12 A. We did get those NextEra  15:33:14 12 A. Sure. 15:34:24
13 projects built, yes. 15:33:17 13 Q. Ithink you have a 15:34:24
14 Q. Okay. Idliketotalk  15:33:18 14 section which sets it out rather succinctly right 15:34:25
15 about the critical path for your schedule. 15:33:19 15 before the schedule. So the schedule is --we  15:34:28
16 A. Sure. 15:33:22 16 were on it. It was on page 91. Andyou'vegot  15:34:31
17 Q. IfyoucouldgotoC-96  15:33:22 17 the REA work on -- starting on page 86, 15:34:34
18 -- pardon me. | apologize. It's Tab 9. Ireally 15:33:27 18 permitting. 15:34:41
19 do apologize. | have an incorrect reference. 15:33:51 19 So you say: 15:34:50
20 A. That's okay. 15:33:54 20 "In line with 15:34:51
21 Q. With respect to 15:33:56 21 Windstream's assumptions, 15:34:52
22 permitting, | understand that your schedule 15:33:57 22 URS assumes that this 15:34:53
23 assumes the same time periods roughly as the 15:33:59 23 work will start 15:34:54
24 Windstream schedule for a few items. Sothe -  15:34:03 24 immediately.” 15:34:55
25 and correct me if I'm wrong, because | may be 15:34:08 25 Then you are adopting, it 15:34:57
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1 looks like, the -- line 24 of the Windstream 15:34:58 1 informs when you get to the REA, which takes you  15:35:46
2 schedule for a total of 56 days. So that'sthe  15:35:02 2 to the Notice to Proceed, which takes you to 15:35:49
3 same amount of time; right. 15:35:06 3 financial close and construction; right? So it's 15:35:53
4 A. Thatis correct. And1l  15:35:07 4 actually really quite material to the schedule ~ 15:35:56
5 would note the next line in that report, which 15:35:09 5 when you get to that REA,; right? 15:35:59
6 says: 15:35:12 6 A. Correct. 15:36:02
7 "Subsequent work might be  15:35:12 7 Q. Right. So if we shorten  15:36:02
8 required to refine the ~ 15:35:14 8 that time frame, if the -- if it turns out the ~ 15:36:04
9 scope of work for the 15:35:15 9 Tribunal accepts an earlier REA date, for example, 15:36:09
10 field studies.” 15:35:16 10 inthis but-for scenario, that actually has quite  15:36:11
n And certainly, as I mentioned ~ 15:35:17 11 asubstantial impact on the following steps inthe 15:36:14
12 during my presentation, that is certainly what we  15:35:19 12 critical path. Would you agree? 15:36:17
13 typically experienced. 15:35:22 13 A. 1would agree. 15:36:19
14 Q. Right. Okay. And you 15:35:24 14 Q. Right. Okay. Sowe 15:36:20
15 still got the projects built? 15:35:25 15 needed to get this right. 15:36:21
16 A. Still got the projects ~ 15:35:27 16 A Mm-hmm. 15:36:22
1 built. 15:35:29 17 Q. Andso I think the other ~ 15:36:23
12 ) Q. Okay. The real _15535:29 . 18 steps - again, you will correct me if 'mwrong ~ 15:36:27
20 (rdilst(]:[rejpancy, I guess, though, is field fgt‘,uggl‘,egs 15335332 19 here, but the steps that follow the field studies, 15:36:29
” gnt: A That would be correct. : 15:35:36 20 I also think, as | read it anyway, Windstreamand  15:36:33
) ) e e 21 Windstream's experts and URS are on the same page, 15:36:38
22 _ Q And I will get to field _ 15:35:38 2 roughly. 15:36:40
23 studies, but Just_ t_o run through _the other items  15:35:40 23 S0 you've got consultations,  15:36:40
24 that form the critical path, this is actually 15:35:42 L . . .
25 quite critical in the critical path because it~ 15:35:44 24 which is the next item, and you say - | think you 15:36:44
e 25 adopt the duration of the activities proposed by ~ 15:36:46
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1 Windstream of five months; right? 15:36:49 1 changes like the one we discussed about 15:37:50
2 A. That's correct. 15:36:53 2 navigation. 15:37:52
3 Q. Andthenyou've gotthe 15:36:53 3 So, yes, it starts with the ~ 15:37:53
4 REA application, and I guess you have a comment in  15:36:58 4 field studies. It has broader implications. 15:37:55
5 there about the optimism of it, and yet you seem  15:37:01 5 Q. Okay. Well, just to 15:37:59
6 to have incorporated that time frame in your 15:37:05 6 identify the precise discrepancies, if you turn up 15:38:00
7 schedule; right? 15:37:07 7 Windstream's schedule, and just to be very -- 15:38:03
8 A. We have, and as you note, 15:37:10 8 because it's so critical to the critical path, to  15:38:05
9 we say that we think it's optimistic. 15:37:14 9 be very, very granular about what it is that we're 15:38:08
10 Q. Okay. Butyou'restill 15:37:16 10 talking about here. Okay? 15:38:10
11 -- that's the schedule you're proposing? 15:37:17 11 A. Mm-hmm. 15:38:10
12 A. Mm-hmm. 15:37:18 12 Q. Soifyou look at the 15:38:11
13 Q. Then you have the ERT 15:37:19 13 Windstream -- or the Windstream's experts --we  15:38:13
14 appeal, which shouldn't be controversial because  15:37:20 14 will just call it the Windstream schedule, but you 15:38:15
15 it's a six-month statutory appeal period. So 15:37:22 15 understand it is Windstream's experts that put it 15:38:16
16 really what we're arguing about here isavery ~ 15:37:24 16 together; right? You understand that, sir? 15:38:19
17 discrete point, which is field studies. 15:37:27 17 A. Oh,sorry. Yes, Ido 15:38:25
18 A Mm-hmm. 15:37:29 18 understand that. 15:38:26
19 Q. Andthatis, I takeit, 15:37:29 19 Q. I'mcalling it the 15:38:26
20 birds studies, bat studies, fish studies, and 15:37:32 20 Windstream schedule. 15:38:28
21 mayhbe terrestrial studies. 15:37:36 21 A. Yes. 15:38:28
22 A. lwould say generally. 1 15:37:38 22 Q. Idon'tmeantosuggest 15:38:29
23 think, as I mentioned before, it's a very 15:37:39 23 that Windstream put it together. 15:38:29
24 iterative process. We feel there hasn't been 15:37:42 24 A. lunderstand. 15:38:31
25 enough time allocated to account for layout 15:37:48 25 PRESIDENT: Ms. Seers, we 15:38:42
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1 could break at any time when it's convenient. 15:38:43 1 reports, subsequent activities, and MNR approval. 15:54:46
2 MS. SEERS: Sure. Certainly. 15:38:46 2 Is that correct? All in one lumped line? 15:54:50
3 Should I -- well, this is a -- 15:38:49 3 A. lbelieveso. 'mmore  15:54:53
4 PRESIDENT: No rush, but 15:38:50 4 familiar with, like, kind of a more detailed 15:54:54
5 whenever there is a change of subject. 15:38:51 5 version of this schedule. 15:54:58
6 MS. SEERS: This is actually, 15:38:53 6 Q. You're more familiar with  15:54:59
7 unfortunately, rather technical, so if you would ~ 15:38:54 7 a more detailed version of the schedule? 15:55:00
8 rather have a break now, we can do that now and  15:38:57 8 A. There --yes. lrecall 15:55:02
9 come back to it. 15:38:59 9 seeing a broken out or similar -- more similar to  15:55:04
10 PRESIDENT: Verygood. Sowe 15:39:00 10 what Windstream's experts had prepared. 15:55:07
1 will break for 15 minutes and continue at 3:50.  15:39:02 1 Q. Has that been made an 15:55:11
12 MS. SEERS: Okay. Thank you. 15:39:09 12 appendix to your report or otherwise produced?  15:55:13
13 --- Recess taken at 3:39 p m. 15:39:10 13 A. I'mnot sure. 15:55:15
14 --- Upon resuming at 3:53 p.m. 15:53:57 14 Q. Youdontknow? Okay. 15:55:16
15 PRESIDENT: Ms. Seers, please. 15:54:06 15 Well, I can tell you that we haven't seen it, so  15:55:17
16 BY MS. SEERS: 15:54:08 16 it hasn't been. 15:55:19
17 Q. Thank you. We were about 15:54:09 17 A. Oh, okay. Sousethis. 15:55:19
18 to embark upon a review of various schedules, so  15:54:10 18 Q. So we're working with 15:55:21
19 let's all bear with each other. Itisalittle  15:54:15 19 what we have here, which is what you put in your ~ 15:55:22
20 bit technical. 15:54:17 20 report. 15:55:24
21 And so if you look at your 15:54:18 21 A. Sure. 15:55:25
22 schedule, which, again, is at page 91 of your 15:54:25 22 Q. Soif I understand it, 15:55:25
23 second report, as | understand it, the 12 months ~ 15:54:31 23 we're at line -- what I've just described isat ~ 15:55:28
24 that you say are required for field studies are ~ 15:54:39 24 line 9? 15:55:30
25 lumped together into the schedule with field study 15:54:42 25 A. Mm-hmm. 15:55:31
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1 Q. So, really, you're 15:55:32 1 Q. And on this schedule, |  15:56:36
2 actually showing 657 days there. Is that right?  15:55:35 2 see that there is certain things happening on --  15:56:37
3 A. That's correct. 15:55:42 3 above there with the Long Island various items ~ 15:56:41
4 Q. So of those 657 days, 15:55:43 4 there. But, otherwise, that's really -- it looks 15:56:44
5 there's a year in there, 12 months, that are --  15:55:47 5 like you're allowing for a year -- 15:56:46
6 that is consumed with 12 months of field studies  15:55:50 6 A Mm-hmm. 15:56:48
7 where no subsequent permitting related work is 15:55:54 7 Q. --togobywherereally 15:56:49
8 happening. Is that right? 15:55:58 8 all you're doing is going out and studying things, 15:56:51
9 A. Sorry, can you repeat 15:55:59 9 like birds and bats and fish. Is that right? 15:56:53
10 that again? 15:56:01 10 A. From this schedule, 15:56:59
1 Q. Soofthose 657 daysin  15:56:01 1 that's how it appears, yes. 15:57:00
12 your schedule, in this line item here, line 12 --  15:56:07 12 Q. Your schedule? 15:57:01
13 pardon me, line -- 15:56:10 13 A. Mm-hmm. 15:57:02
14 A. Line9? 15:56:11 14 Q. Right. Okay. Andonthe 15:57:03
15 Q. --9, 12 months of that, 15:56:12 15 path here, if we're talking about the path in 15:57:08
16 S0 365 days, is field studies; right? 15:56:15 16 terms of one task leading to another task leading 15:57:10
17 A. That's correct. 15:56:20 17 to another task, et cetera, that's what is holding 15:57:13
18 Q. Anditdoesnt --you'll 15:56:20 18 up the following step, which looks like it's 15:57:16
19 correct me if I'm wrong, but it doesn't look like 15:56:22 19 consultations, on line 10, and then the REA 15:57:21
20 anything else in the permitting rubric is 15:56:23 20 application, on line 11, and then the ERT appeal. 15:57:24
21 happening at the same time. Is that right? 15:56:28 21 And | take it the REA would have been issued at ~ 15:57:29
22 A. As the 12-month -- 15:56:30 22 the -- I guess at the end of the REA application. 15:57:32
23 Q. As the field studies? 15:56:33 23 It's not shown separately, but is that right? 15:57:34
24 A. From this schedule, 15:56:34 24 A. That's correct. 15:57:36
25 that's how it appears, yes. 15:56:35 25 Q. Because it would be 15:57:37
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1 before the appeal can be brought, you have to get 15:57:38 1 that you've allowed for 12 months, so 365 days.  15:58:24
2 the REA. 15:57:41 2 Just to identify the discrepancy, if you look up  15:58:28
3 So these are all -- the steps ~ 15:57:43 3 at Windstream's schedule, you will see line 27.  15:58:30
4 have to happen sequentially, and so the -- the 15:57:45 4 Just identify what these items are, because 15:58:35
5 field studies push you back. So let's look at the 15:57:48 5 Windstream's schedule is a lot more detailed, so  15:58:37
6 field study component specifically, then. 15:57:50 6 just to make sure we're comparing apples and 15:58:39
7 A. Sure. 15:57:53 7 apples here. 15:58:43
8 Q. Because I think that's 15:57:53 8 A. Yes. 15:58:43
9 really, as we established, the only thing that we 15:57:54 9 Q. On Windstream's schedule  15:58:43
10 disagree on, because the other time, as | 15:57:56 10 you have -- line 27 is avian field surveys. Do  15:58:44
1 understand it, anyway -- you'll tell me if I'm 15:57:58 1 you see that? 15:58:48
12 wrong -- that they're the same in this schedule.  15:58:00 12 A. ldo. 15:58:48
13 A. Assuming that, as | 15:58:04 13 Q. And that allows for eight 15:58:49
14 explained earlier, nothing else changes, layout -- 15:58:06 14 months of avian field surveys occurring from March 15:58:52
15 there's no other changes to the project. 15:58:10 15 of 2011 to November 2011; right? 15:58:57
16 Q. lam just comparing your  15:58:12 16 A. That'sright. lwould  15:59:02
17 schedule and Windstream's schedule? 15:58:14 17 just point out Mr. Roberts talked about spring and  15:59:04
18 A. Sure. Based on the 15:58:15 18 fall survey windows. 15:59:09
19 schedule -- 15:58:16 19 Q. Right. Sothat'swhatis 15:59:11
20 Q. So they're the same 15:58:17 20 being reflected here, the spring and the fall? ~ 15:59:13
21 except for field studies? 15:58:17 21 A. Yeah. Andsowhatlwas 15:59:14
22 A. Yes. Ithink the field  15:58:18 22 going to say was that -- and if you look back at  15:59:16
23 studies would be from a permitting perspective -- 15:58:19 23 the Genivar report, again WSP, same company, it~ 15:59:19
24 Q. From a permitting 15:58:21 24 identified winter raptor surveys. Winter raptors 15:59:23
25 perspective, okay. And so just to -- so we know  15:58:22 25 are hawks, owls. And that's typically something  15:59:27
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1 that is required under REA, and that happensin ~ 15:59:30 1 terrestrial fieldwork, which is about two months.  16:00:23
2 usually January/February timeline. It's early - 15:59:34 2 A. That's correct. 16:00:27
3 it's early winter. 15:59:40 3 Q. Right? Okay. Sobymy 16:00:27
4 Q. Okay. Well, we will get  15:59:42 4 calculation, the earliest of these studies begins  16:00:31
5 to the Genivar proposal in a moment -- 15:59:43 5 in about February 2011, for the bat field surveys, 16:00:33
6 A. Sure, sure. 15:59:45 6 and the latest ends in November 2011, for the 16:00:39
7 Q. --butIwanttofocuson 15:59:45 7 avian field surveys; right? 16:00:42
8 the Windstream schedule for now. Sotheavian ~ 15:59:47 8 A. That's correct. 16:00:44
9 field surveys, that's the birds? 15:59:50 9 Q. Itsabouteightanda  16:00:44
10 A. That's correct. 15:59:52 10 half months. So we have eight and a half months ~ 16:00:46
1 Q. Then we have a few lines  15:59:52 1 on this schedule, 12 months on your schedule; 16:00:49
12 down, line 29, we have the bat field surveys which 15:59:54 12 right? 16:00:52
13 is -- allows for about seven months; right? 15:59:58 13 A. Mm-hmm. 16:00:53
14 A. That's correct. 16:00:01 14 Q. Okay. Now -- and you 16:00:53
15 Q. Andthen line 31, you've 16:00:02 15 explained the need for 12 months for field studies 16:00:53
16 got aquatic field surveys, which is fish and those 16:00:05 16 and the aquatic study at paragraph 280 of your ~ 16:00:56
17 other aquatic species. It allows about 54 days;  16:00:10 17 report; right? You want to pull it up? 16:00:59
18 right? 16:00:14 18 A. That's correct. 16:01:08
19 A. That's correct. 16:00:15 19 Q. Soyoustartin -1 16:01:15
20 Q. And I know you have 16:00:15 20 appreciate the discussion starts with fish, but I 16:01:19
21 something to say about that, so we'll get to that  16:00:16 21 would like to focus on birds first. Sothat's  16:01:20
22 later. I'm just really setting this out for the  16:00:18 22 actually paragraph 281. 16:01:23
23 record. 16:00:21 23 And in fairness to you, 16:01:32
24 A. Yes. 16:00:21 24 actually you don't mention birds specifically, but 16:01:36
25 Q. Andline 35, you'vegot  16:00:21 25 if you go to the reference, which is to the 16:01:40
Page 291 Page 292
1 Genivar proposal, so your reference, you say: 16:01:43 1 A. Public Meeting No. 1? 16:02:54
2 "URS' assumption of a 16:01:46 2 Q. Pardon me. It'spage2  16:02:55
3 minimum field study 16:01:47 3 of the Gantt chart which talks about these field  16:02:56
4 duration of 12 monthsis  16:01:49 4 studies, so line 5, avian field studies. 16:03:03
5 further corroborated by ~ 16:01:50 5 A. Yes. 16:03:07
6 Genivar, now WSP." 16:01:51 6 Q. Soit says 186 days; 16:03:07
7 A. Mm-hmm. 16:01:52 7 right? 16:03:09
8 Q. Soyou're referring - 16:01:53 8 A. That's correct. 16:03:09
9 your reference for that information is the Genivar 16:01:55 9 Q. Sothat's not -- 16:03:10
10 proposal; right? 16:01:57 10 obviously that's not 12 months; right? 16:03:12
1 A. That's correct. 16:01:59 1 A. That is not 12 months, 16:03:15
12 Q. Okay. So let'sgoto 16:01:59 12 no. 16:03:17
13 that, which we have seen already. Butit'sat Tab 16:02:01 13 Q. So your reference in your 16:03:17
14 8. It's Exhibit C-0865. 16:02:06 14 report for the 12 month field studies for birds is 16:03:19
15 If you go to page 57, it 16:02:24 15 based on this proposal which is not actually 16:03:22
16 should be flagged for you. 16:02:29 16 provided for 12 months; right? 16:03:27
17 A. Am | looking at the 16:02:35 17 A. The text does describe 12  16:03:28
18 schedule again? 16:02:36 18 months. | agree -- 16:03:30
19 Q. There are no page 16:02:37 19 Q. Can you show me where in  16:03:31
20 numbers. There was a page number when | was 16:02:37 20 the text it describes 12 months? I think I can  16:03:33
21 preparing this. 16:02:39 21 help you. 16:03:35
22 A. I'm looking at the Gantt  16:02:40 22 A. You'regoingtohaveto  16:03:35
23 charts again? 16:02:42 23 give me a moment. 16:03:36
24 Q. Yes. Soifyouseeit, 16:02:42 24 Q. Sure. Butlcanhelpyou 16:03:37
25 the Gantt chart, at line 5, do you see line5?  16:02:45 25 because we can turn to the actual reference that  16:03:38
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1 you cite -- 16:03:40 1 build this project on time, this is the 16:04:55
2 A. Sure. 16:03:41 2 information that you relied on to prepare that? ~ 16:04:57
3 Q. --which is page 6, | 16:03:42 3 A. Let me just look for a 16:05:03
4 think. 16:03:46 4 second. So there's a paragraph on page 5 which  16:05:05
5 A. Yes, there is a reference  16:04:02 5 talks about -- this is one, two, three, four, 16:05:57
6 to two weeks over one year for field. 16:04:02 6 five, six: 16:06:01
7 Q. Soitssection--you  16:04:06 7 "This project is the 16:06:01
8 cite the section as -- so this document is 16:04:06 8 first of its kind in 16:06:03
9 confusing actually because the page numbers 16:04:09 9 Canada. The level of 16:06:04
10 restart by section. So if you go to Section 5.2, 16:04:11 10 study requirements 16:06:05
11 at page 6 of that section, you will see there is  16:04:14 1 required by the 16:06:05
12 a -- | see where you likely got this reference  16:04:24 12 regulatory authorities 16:06:06
13 from. There'sa No. 2 there. Do you see that? ~ 16:04:29 13 will likely be high. As  16:06:08
14 A. Yes, that's correct. 16:04:33 14 such, the scenario 16:06:09
15 Q. Field inventories, 12 16:04:34 15 presented involved one 16:06:10
16 weeks over a year. Do you see that? 16:04:36 16 year of field work to 16:06:12
17 A. ldo. 16:04:40 17 complete a baseline that  16:06:13
18 Q. Soisthat the reference? 16:04:40 18 will cover at least one  16:06:14
19 Is that where you got your information? 16:04:42 19 year of different 16:06:15
20 A. | believe that would have 16:04:44 20 hydraulic biologic and 16:06:16
21 been the reference, yes. 16:04:45 21 meteorologic. 16:06:21
22 Q. Sojustto be veryclear, 16:04:46 22 Q. Sothere's also that 16:06:21
23 when you were putting together this Gantt chart to  16:04:47 23 information, so that paragraph there and the one  16:06:21
24 put together the schedule for this proposal to ~ 16:04:49 24 on the next page; right? 16:06:23
25 come to the conclusion that Windstream couldn't  16:04:53 25 A. Yeah. And lwouldadd 1 16:06:24
Page 295 Page 296
1 did mention I'm not a biologist. We do have 16:06:25 1 Q. Soiflweretoputto  16:07:07
2 biologists on staff. 16:06:29 2 you, though, you were -- | think you were here  16:07:09
3 Q. Right. Right. But--  16:06:30 3 when Mr. Roberts was testifying about this very ~ 16:07:11
4 A. 1did ask the question -- 16:06:30 4 topic this morning. 16:07:13
5 can | finish? 16:06:31 5 A. lwas here. 16:07:14
6 Q. Sorry. 16:06:32 6 Q. So--and Mr. Roberts'  16:07:15
7 A. 1did ask the question,  16:06:33 7 evidence is that, actually, the explanation for ~ 16:07:18
8 when we were reviewing this team of a biologist ~ 16:06:34 8 this apparent discrepancy to lay people, like me, 16:07:21
9 who used to be employed at an agency, a relevant  16:06:36 9 between saying one year in the text of something  16:07:25
10 agency - | can't recall if it's DFO or MNR - 16:06:41 10 and then putting six months in a Gantt chartis ~ 16:07:28
11 what he would expect. And he said a four-season  16:06:45 11 that, actually, for biologists, a year doesn't ~ 16:07:31
12 sampling protocol. 16:06:49 12 mean 12 months; it means seasons. And I think  16:07:35
13 Q. Right. Okay. Butthat 16:06:51 13 that's probably consistent with what you just 16:07:38
14 biologist is not -- 16:06:52 14 said? 16:07:41
15 A. Heis not here. 16:06:53 15 A. lthinkhewas --andwe 16:07:41
16 Q. Soyou are here. 16:06:54 16 would have to go back to the transcript. | 16:07:42
17 A. lam here. 16:06:55 17 thought he was referring to birds for that 16:07:44
18 Q. Andsolamaskingyou, 16:06:55 18 particular discussion. 16:07:46
19 who signed this report and who is the expert 16:06:56 19 Q. Well, that's actually 16:07:47
20 witness in this proceeding -- 16:06:58 20 what we're talking about. 16:07:48
21 A. Yes. 16:06:59 21 A. lthought we were talking 16:07:49
22 Q. --what --if thisisthe 16:07:01 22 about fish. 16:07:50
23 information that you relied upon. Iguessyou  16:07:03 23 Q. No. We're actually 16:07:50
24 also had a conversation with somebody else? 16:07:05 24 talking about birds. 16:07:52
25 A. That's correct. 16:07:07 25 A. Are we still talking 16:07:52
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1 about birds? 16:07:54 1 proposal? 16:08:38
2 Q. Yes, we're talking about  16:07:54 2 A. --however, ifyou look  16:08:38
3 birds, which is line 6 of the Gantt chart. 16:07:56 3 at wintering birds -- and this is the point | made 16:08:39
4 A. Okay. 16:07:58 4 earlier about winter raptors -- there is a 16:08:41
5 Q. Butdowe needtostart 16:08:00 5 section: 16:08:44
6 over? 16:08:01 6 "Wintering birds, song  16:08:44
7 A. No, no. That's okay. 16:08:02 7 birds, raptors, water 16:08:46
8 Q. Soyoudid actually--  16:08:04 8 fowl are not usually 16:08:48
9 this is actually fish, that paragraph there that  16:08:07 9 expected to be of major  16:08:48
10 you took -- - 16:08:11 10 concern in the case of  16:08:49
1 A. Yes. You'e right. 16:08:11 11 offshore projects. 16:08:51
12 Q. --thatyou were talking  16:08:12 12 However, both Wolfe 16:08:52
13 about actually. But you're right there. But when 16:08:13 13 Island and Amherst 16:08:53
14 we were looking at the Gantt chart, it was birds. 16:08:16 14 Islands had some of the ~ 16:08:55
15 So, actually, if we're talking  16:08:18 15 highest recorded 16:08:55
16 about birds and you put a year, what is -- can you 16:08:21 16 densities of over 16:08:56
17 point me to the reference? Because you cite this 16:08:25 17 wintering raptors. 16:08:58
18 proposal. 16:08:28 18 Favourable habitats for ~ 16:08:59
19 A. Sure. 16:08:28 19 the various species will ~ 16:09:02
20 Q. Solwould like youto  16:08:29 20 be identified during the  16:09:02
21 point us to the reference where you got your 16:08:30 21 first year of 16:09:03
22 information. 16:08:32 22 spring-to-fall surveys  16:09:04
23 A. Soldon't think there's  16:08:33 23 conducted on the study  16:09:06
24 anything specific in this proposal that talks --  16:08:35 24 area. Survey stations  16:09:07
25 Q. There is nothing in this ~ 16:08:37 25 will cover the whole
Page 299 Page 300
1 project area. 1 A. Butwinter raptorsare  16:09:53
2 "During early winter --" 2 required as part of the NHA. 16:09:55
3 Which | take to be the 3 Q. Okay. Didyou --you're  16:09:57
4 following year. 4 aware, sir -- let's back up. 16:09:58
5 "-- four automatic survey  16:09:08 5 I think you confirmed already  16:10:00
6 stations will be setup ~ 16:09:13 6 you're not a bird expert; right? 16:10:01
7 inorder to verify the  16:09:14 7 A. lam not a biologist. 16:10:02
8 presence of targeted key ~ 16:09:15 8 Q. Okay. Yourenotabird 16:10:04
9 specie of owls." 16:09:16 9 biologist. Did you, in preparing this report that 16:10:05
10 Q. Okay. Andso ltakeit 16:09:18 10 you filed in this case -- 16:10:07
11 thatyour conclusion is that you need to account ~ 16:09:20 n A. Hmm-hmm. 16:10:09
12 for the presence of winter raptors for the purpose 16:09:22 12 Q. --which talksabout  16:10:10
13 of putting together this schedule? 16:09:26 13 birds and field studies for birds, were you aware 16:10:11
14 A Yes. 16:09:28 14 that there had been an expert report submitted by  16:10:14
15 Q. And your basis foris  16:09:29 15 Windstream -- on behalf of Windstream, rather, by 16:10:17
16 that is this Genivar proposal given to Windstream  16:09:32 16 aDr. Paul Kerlinger? 16:10:19
17 in 20107 16:09:34 17 A. Iheard it this 16:10:20
18 A. And my, you know, 16:09:35 18 afternoon. S
19 knowledge of REA requirements and what is required 16:09:38 ;g t S \:ou"hear: it this 1(16110:24 16:10:5
20 under the Natural Heritage Assessment. 16:09:42 1 aelxegrr]tor?an.orto i)cuur?agrxt ?sv)i/:\:]vgjriﬁzeexygll}tr 16_1'0_2'6
21 Q. Your knowledge of this ~ 16:09:45 - P £ Port, ¥ linger? p6' 0:29 "
22 particular project area? 16:09:46 report from Dr. Ker |f1ger. 16:10:
23 A. lwouldnt say I'moverly 16:09:48 23 Al donF recall. 16:10:31
. o 24 Q. And, in fact, you heard  16:10:32
2 knowledgeable of this. 16:09:51 25 about it today, so you have never reviewed that ~ 16:10:34
25 Q. Right. 16:09:53 ' -
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1 expert report? 16:10:36 1 getting into the details, unless you need to, with 16:12:10
2 A. ldon'trecallif I 16:10:37 2 the exception of some species, mostly during the ~ 16:12:14
3 reviewed it. 16:10:38 3 migration season, virtually no raptors will be  16:12:17
4 Q. Youdon'trecallifyou 16:10:39 4 presents within the WIS turbine area. Do you see 16:12:20
5 reviewed it? Perhaps my colleagues can assist me  16:10:40 5 that? 16:12:22
6 in pulling up Dr. Kerlinger's report for the 16:10:43 6 A. 1do see that. 16:12:22
7 witness and the Tribunal. 1don't have copies.  16:10:45 7 Q. And Itake it, since you 16:12:24
8 They should be in the first book of expert reports 16:10:50 8 are not a bird expert, you have no reason to 16:12:25
9 filed by the Claimant. The reference would be CER 16:10:54 9 disagree with that? 16:12:26
10 - Kerlinger. 16:11:01 10 A. I have no reason to 16:12:27
1 So we're going to be at 16:11:21 11 disagree with that. | guess what | would add is  16:12:29
12 paragraph 28 on page 11 of that report. 16:11:23 12 that that's likely not going to satisfy MNR that ~ 16:12:32
13 You see paragraph 28, Mr. 16:11:37 13 you don't have to do studies. 16:12:35
14 Rose? 16:11:43 14 Q. Okay. 16:12:35
15 A. Oh,page 11. Sorry. |  16:11:44 15 A. And MNR -- the agencies  16:12:36
16 was on page 28. Yes, | see it. 16:11:46 16 are the ones who are going to determine whether ~ 16:12:39
17 Q. It'scalled -- there'sa 16:11:55 17 you need to do studies and what those studies look 16:12:41
18 called "Diurnal and Nocturnal Raptors.” Doyou  16:11:56 18 like. 16:12:43
19 see that? 16:12:01 19 And I've beenon calls with ~ 16:12:44
20 A. ldo. 16:12:01 20 MNR, with our experts, some of whom have 30 years 16:12:46
21 Q. Samekind of raptorsyou  16:12:01 21 of biology experience, and, like lawyers, they ~ 16:12:49
22 were just talking about? 16:12:04 22 don't always agree. 16:12:53
23 A. That's correct. 16:12:06 23 Q. Right. 16:12:54
24 Q. Okay. Ifyougotothe 16:12:06 24 A. So sometimes you have an  16:12:55
25 bottom, the punch line, if you will, without 16:12:08 25 expert saying, "We dont need to do studies," and  16:12:58
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1 the MNR s going to tell you, we want to see the  16:13:01 1 habitat alteration 16:14:21
2 proof that -- show me you've done the studies and 16:13:04 2 assessment tool." 16:14:23
3 confirm with me that they're not there. 16:13:08 3 And your reference for that ~ 16:14:24
4 Q. Okay. Why don't we move 16:13:10 4 information, sir, is a document from the 16:14:26
5 on to fish, which is right above in your 16:13:14 5 Department of Fisheries and Oceans website, which  16:14:29
6 discussion here, what you call "Environmental 16:13:20 6 is Exhibit R-0359, | believe. It's Footnote 128 16:14:31
7 Studies Program Risk," which really drives this 12 16:13:23 7 in your report. Is that correct? 16:14:40
8 months that you put in the schedule, which is 16:13:25 8 A. That is correct. 16:14:43
9 different than Windstream's. 16:13:30 9 Q. Okay. And I have 16:14:43
10 So I'm at, yes, paragraph 280. 16:13:57 10 included that document at Tab 10 of your binder, 16:14:44
11 So you say: 16:14:01 11 and I reviewed it, and | was just wondering if you 16:14:54
12 "A minimum of four 16:14:01 12 could help point us to the section of that 16:14:56
13 seasons of fieldwork 16:14:03 13 document that provides the information you lay out 16:14:58
14 extending over 12-months  16:14:04 14 in your report. It's a pretty short document. 1 16:15:01
15 period would be expected  16:14:06 15 think I can help you. I have reviewed it. It's 16:15:37
16 by the Department of 16:14:07 16 not there. 16:15:39
17 Fisheries and Oceans for  16:14:08 17 A. lwould agree with that ~ 16:15:40
18 projects that require 16:14:09 18 statement. 16:15:41
19 offshore infills of fish  16:14:10 19 Q. Now, if you turn the next 16:15:42
20 habitat.” 16:14:12 20 tab, you've got an excerpt, the next tab in your  16:15:43
21 And you further state that: ~ 16:14:12 21 binder. You have an expert from the expert report 16:15:47
22 "The timeline proposed by  16:14:14 22 of JoAnne Lane or the expert opinion of Joanne  16:15:53
23 Windstream is inadequate  16:14:16 23 Lane, submitted on behalf of Windstream in this  16:15:56
24 to provide sufficient 16:14:17 24 proceeding as part of the Baird report. 16:15:59
25 information for the DFO's  16:14:18 25 And | don't believe you 16:16:01
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1 disagreed with me that you are not a fish expert, 16:16:02 1 2011 (2 months).”
2 and Ms. Lane is a fish expert. 16:16:05 2 And then she allows six months  16:16:53
3 A. lknow Ms. Lane. Sheis 16:16:07 3 for analysis reporting, discussions with the 16:16:56
4 a fish expert. 16:16:09 4 agencies, and preparation and submission of 16:16:57
5 Q. Right. Okay. And Ms. 16:16:10 5 applications for authorizations and permits; 16:16:58
6 Lane concludes, as you'll see -- and perhaps it's 16:16:11 6 right? 16:17:02
7 useful, given that we have conflicting information 16:16:15 7 A. Thatis correct. 16:17:02
8 here, to go through what Ms. Lane has to say. 16:16:18 8 Q. Okay. Andthenonpage 16:17:03
9 She's got -- if you turn to page 90 of her report, 16:16:22 9 91, she gives examples of projects that she was ~ 16:17:04
10 she states: 16:16:30 10 personally involved with where the timing was 16:17:07
1 "Habitat assessment would 16:16:31 1 consistent with the timing in the project schedule 16:17:11
12 form the focus of the 16:16:32 12 that she contributed to for this proceeding; 16:17:13
13 fieldwork, but would also  16:16:33 13 right? 16:17:17
14 include limited fish 16:16:34 14 A. Thatis correct. 16:17:18
15 sampling in near-shore 16:16:36 15 Q. She mentioned 16:17:20
16 areas where cables emerge  16:16:38 16 specifically, for example, the western beaches,  16:17:21
17 and near Pigeon Island at 17 water course facility, fieldwork analysis, and ~ 16:17:23
18 the proposed location of 18 consultation had been done within six months. And 16:17:26
19 extension for substation. 19 the new nuclear -- the new nuclear project at 16:17:29
20 Underwater cameras would 20 Darlington, which | take it you also worked on in  16:17:33
21 be mobilized to film 21 a different capacity -- 16:17:36
22 habitat at depths and 22 A Mm-hmm. 16:17:38
23 locations corresponding 23 Q. --on Lake Ontario which  16:17:38
24 to proposed locations of 24 involved 40 hectares of landfill into Lake 16:17:40
25 turbines -- June to July 25 Ontario; right? 16:17:44
Page 307 Page 308
1 A. That's correct. Iwould 16:17:46 1 know the answer. | don't think Joanne Lane knows 16:18:36
2 note that neither of these projects are REAs. And 16:17:46 2 the answer. 16:18:38
3 as | just mentioned, the REA, being a prescriptive 16:17:50 3 Q. Well, Joanne Lane has 16:18:38
4 and streamlined process, it's the agencies that ~ 16:17:54 4 provided her opinion -- 16:18:40
5 are going to tell you what the field requirements  16:17:57 5 A. That's correct. 16:18:40
6 are. 16:17:59 6 Q. --andwe don't disagree  16:18:41
7 Q. Soyourevidence isthat 16:17:59 7 she is the fish expert. 16:18:43
8 the REA, being a prescriptive and streamlined 16:18:01 8 A. That's correct. Andthat 16:18:44
9 process, would have taken longer than the DFO 16:18:03 9 she would need to talk to the agencies to confirm  16:18:45
10 process? 16:18:06 10 what the requirements are. 16:18:47
1 A. |think some of the fish  16:18:06 1 Q. ldontthinkthere'sa 16:18:48
12 requirements would have been part of the REA 16:18:08 12 dispute that -- 16:18:49
13 process. 16:18:09 13 A. Okay. 16:18:50
14 Q. lunderstand that. 16:18:10 14 Q. --cooperation amongst  16:18:51
15 That's perhaps the case, but | want to know 16:18:11 15 agencies is. And we have been talking about 16:18:52
16 whether your evidence is that the REA, being 16:18:12 16 pragmatism and cooperation quite a lot the last ~ 16:18:54
17 prescriptive and streamline, whether that would ~ 16:18:14 17 few days. 16:18:56
18 have led to the permitting process under the REA  16:18:17 18 If you -- actually before we ~ 16:18:57
19 with respect to fish being longer than the DFO's  16:18:20 19 move, there's more about fish, but I'd liketo ~ 16:19:00
20 process? 16:18:24 20 just conclude this segment about field studies,  16:19:02
21 A. It's unknown without 16:18:24 21 because we skipped over bats and terrestrial. 16:19:05
22 talking to the agencies, and as far as | know, 16:18:25 22 A. Sure. 16:19:08
23 nobody -- I mean, this -- this talks about March ~ 16:18:28 23 Q. Soifwegoto bats, the 16:19:09
24 to May to commence discussion with agencies. 1 ~ 16:18:30 24 Windstream schedule for bats allows seven months  16:19:20
25 don't think we have the answer to that. 1dont 16:18:33 25 for bat field surveys. And I'm justtryingto  16:19:24
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1 find the reference here because | know you have  16:19:26 1 So on page 3 --and perhaps ~ 16:20:34
2 one in your report. Oh, yes. So it's paragraph  16:19:28 2 you can point us to the information you were 16:20:37
3 282 of your report. 16:19:38 3 relying on when you prepared this report. 16:20:39
4 So here, again, you're relying 16:19:39 4 A. We were looking at, one, 16:20:44
5 on Genivar and you say: 16:19:42 5 two, three, four, the fifth -- fifth paragraph ~ 16:20:46
6 "Genivar further suggests  16:19:45 6 down on page 3: 16:20:50
7 the need for a 12-month ~ 16:19:46 7 "Pre-construction 16:20:50
8 survey period for bats ~ 16:19:48 8 acoustic bat surveys will  16:20:53
9 compared to approximately  16:19:50 9 be performed duringa  16:20:54
10 seven months as now 16:19:51 10 one-year survey." 16:20:55
1 suggested by Windstream."  16:19:52 1 Q. Okay. Sothat'sthe-- 16:20:55
12 And the Footnote 130 is to the  16:19:53 12 A. So I think what we were  16:20:58
13 Genivar proposal, Section 5.1.2, on page 3. So  16:19:57 13 just trying to point out is there is an 16:20:59
14 let's turn that up, please. 16:20:02 14 inconsistency between what Genivar had proposed  16:21:01
15 A. Sure. Sorry, whichtab  16:20:04 15 originally and what they were now saying, and I~ 16:21:04
16 is it again? Is it eight? 16:20:16 16 don't disagree with seven months. 16:21:06
17 Q. Tabs. 16:20:18 17 Q. You don't disagree with  16:21:08
18 A. 5.1.2 on page? 16:20:19 18 seven months? 16:21:09
19 Q. Three. 16:20:22 19 A. So if that saves some 16:21:09
20 A. Oh, the numbering starts ~ 16:20:25 20 time. 16:21:11
21 again. 16:20:27 21 Q. Yes, it does. 16:21:12
22 Q. Yes. It'svery 16:20:27 22 A. Okay. 16:21:13
23 confusing. Andrew, you should tell your 16:20:28 23 Q. Okay. Great. Soyoure 16:21:13
24 predecessor firm that they have confusing 16:20:30 24 -- 50 you're changing your schedule so that the ~ 16:21:15
25 documents. 16:20:33 25 bats, at least, can be seven months? 16:21:17
Page 311 Page 312
1 A. Well, I think -- yeah, | 16:21:19 1 sources. So really, | mean, could we --you say  16:22:16
2 think the bats is reasonable at seven months. 16:21:19 2 seven months is reasonable, but would the amount  16:22:19
3 Q. The bats is reasonable at  16:21:21 3 of time that's in this Gantt chart be reasonable  16:22:21
4 seven months. 16:21:23 4 then, if that's what you relied on? Maybe you can 16:22:23
5 A. Again, not being a 16:21:28 5 -- it's line 7, bat field surveys. 16:22:29
6 biologist, I'm not a bat expert. 16:21:29 6 A. Sorry, whichtabisit? 16:22:34
7 Q. You'renotabatexpert. 16:21:31 7 Q. Soit'sTab 8. 16:22:36
8 But in case we ever have the need for a bat 16:21:31 8 A Tabs. 16:22:39
9 expert -- 16:21:34 9 Q. And you will see the 16:22:39
10 A. Don't call me. 16:21:34 10 longer sheets with the red flag at the top. That 16:22:40
11 Q. -wealsohaveareport 16:21:35 11 is the Gantt chart. Are you there? 16:22:43
12 from Dr. Reynolds in the record if it's useful for 16:21:37 12 A. Seven, you mean? 16:22:56
13 you to review it. 16:21:39 13 Q. Yes, line7. Batfield 16:22:57
14 So --and justto close the ~ 16:21:41 14 surveys. Is that the bat field studies that we ~ 16:22:59
15 loop on bats, just for the record, the Genivar ~ 16:21:44 15 have been talking about? 16:23:01
16 proposal on which you relied to put 12 months into  16:21:49 16 A. That's correct. 16:23:02
17 your schedule, if you turn up the Gantt chart that 16:21:52 17 Q. Okay. So how muchtime 16:23:03
18 is at the end, page 2. 16:21:56 18 do they actually allow? 16:23:04
19 And just before we go to this, 16:22:03 19 A. It's 120 days. 16:23:05
20 I mean, you -- | just want to confirm you actually 16:22:04 20 Q. So four months? 16:23:07
21 relied entirely on this proposal in putting 16:22:06 21 A. Yeah. 16:23:09
22 together this schedule with respect to bats; 16:22:09 22 Q. Andyoureliedonthis  16:23:10
23 right? You didn't have any other sources? 16:22:11 23 proposal to put in 12 months in your report. 16:23:11
24 A. No, I didn't have any. 16:22:14 24 A. Well - 16:23:15
25 Q. You didn't have any other 16:22:15 25 Q. Butnow you have agreed  16:23:15
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1 that seven months is reasonable, because that's  16:23:17 1 A. Yes. 16:24:07
2 what is in Windstream's schedule; right? 16:23:19 2 Q. Okay. Soifyou had, in 16:24:07
3 A. Mm-hmm. 16:23:22 3 fact, relied on this, you would have put 40 days  16:24:10
4 Q. Okay. Justtoclosethe 16:23:22 4 in your schedule? 16:24:12
5 loop, terrestrial -- remind me how much time you  16:23:25 5 A. Yes. 16:24:13
6 had allowed for terrestrial field studies in 16:23:28 6 Q. Okay. Letsmoveonto 16:24:13
7 your -- 16:23:32 7 the other discussion that you have about fish 16:24:23
8 A. ldon'trecall, not with  16:23:32 8 that's immediately following this discussion of ~ 16:24:25
9 the level of detail shown in this. 16:23:33 9 the field studies. Now you move on, and you talk  16:24:29
10 Q. Did you --did you 16:23:35 10 about timing restrictions, which is actually --  16:24:33
11 consider terrestrial field studies? 16:23:36 11 could impact construction. So it's quite an 16:24:39
12 A. Yes, we did. 16:23:37 12 important topic, right, in the schedule? 16:24:42
13 Q. Okay. Sobutyoudont 16:23:38 13 A. lwould agree. 16:24:45
14 know what you relied on? 16:23:40 14 Q. Okay. Soyou mentionat 16:24:46
15 A. Not... 16:23:42 15 paragraph 286 that this issue is, in fact, so 16:24:50
16 Q. Did you maybe rely on the 16:23:43 16 important in your opinion that it bears mentioning 16:24:56
17 Genivar proposal? 16:23:45 17 twice because the consequences of this risk 16:25:01
18 A. ldon'trecall. 16:23:46 18 materializing are so significant as to warrant ~ 16:25:04
19 Q. Okay. So justsowe have 16:23:47 19 some repetition; right? 16:25:06
20 it for the record, the Genivar proposal, if you go 16:23:49 20 A. Yes. 16:25:08
21 to line 13, it refers to terrestrial fieldwork.  16:23:52 21 Q. Okay. And then you state 16:25:11
22 Is that terrestrial studies? Is that the same  16:23:59 22 that: 16:25:13
23 thing? 16:24:02 23 "Should the aquatic field 16:25:13
24 A. lwould assume so, yes.  16:24:04 24 survey identify 16:25:15
25 Q. Okay. That's40 days?  16:24:05 25 environmental issues, the 16:25:16
Page 315 Page 316
1 authorities, DFO and 16:25:18 1 Q. Okay. Butyouwerent  16:25:55
2 MNRF --" 16:25:20 2 involved in the first report; right? 16:25:57
3 Which | take itto meanare  16:25:20 3 A. That's correct. 16:25:59
4 department of Fisheries and Oceans, the federal =~ 16:25:22 4 Q. Okay. Butyou prepared  16:26:00
5 government, and Ministry of Natural Resources and  16:25:24 5 this report, this part of this report? 16:26:01
6 Forestry, the provincial government? 16:25:26 6 A. lwas involved in 16:26:03
7 A. That's correct. 16:25:27 7 preparing this report. That's correct. 16:26:04
8 Q. "--may limit 16:25:28 8 Q. Okay. Ijustwantto 16:26:06
9 construction activities ~ 16:25:28 9 know who -- so you're here answering questions  16:26:07
10 during critical life 16:25:29 10 about it, so are you the person who's responsible  16:26:09
11 processes of fish 16:25:31 11 for the accuracy of the information in this 16:26:11
12 species, including fish ~ 16:25:32 12 section? 16:26:13
13 spawning but also time ~ 16:25:34 13 A. Yes. 16:26:14
14 periods for migration and  16:25:35 14 Q. Okay. Solwanttoknow, 16:26:15
15 young of year 16:25:36 15 then, from you, sitting here, what information you 16:26:17
16 development.” 16:25:37 16 relied on in preparing this section of your 16:26:20
17 And you mention timing 16:25:38 17 report? 16:26:22
18 windows; right? 16:25:39 18 A. Those are general timing  16:26:23
19 A. Mm-hmm. 16:25:40 19 windows proposed by MNR. 16:26:24
20 Q. Now, I dontseea 16:25:40 20 Q. They're general timing  16:26:27
21 reference to a document in this section of your  16:25:43 21 windows proposed by MNR? 16:26:28
22 report. Did I miss it? 16:25:46 22 A. Mm-hmm. 16:26:29
23 A. Well, there is a 16:25:49 23 Q. Okay. Andyousaythat 16:26:30
24 reference to our first report, but thereisno  16:25:52 24 -- further on, I think, you say -- the conclusion, 16:26:35
25 other reference. 16:25:54 25 I guess, of this portion of your report is: 16:26:42
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1 "Until site studies have  16:26:44 1 Q. So in preparing this 16:27:25
2 been conducted, it is 16:26:45 2 report, though, you didn't really know which it~ 16:27:26
3 difficult to assess the ~ 16:26:47 3 would be? 16:27:29
4 risks to the project. 16:26:48 4 A. Like I said, without --  16:27:31
5 However, should this risk  16:26:49 5 this would be something you would consider knowing 16:27:33
6 materialize, the impact ~ 16:26:50 6 it's a possibility. 16:27:35
7 on schedule would be very  16:26:52 7 Q. Okay. 16:27:36
8 high." 16:26:53 8 A. So, I mean, you could 16:27:37
9 Right? 16:26:54 9 look at it the other way and say, "I could pretend 16:27:38
10 And I have to tell you, sir,  16:26:55 10 there's no timing windows," and then find yourself 16:27:40
1 that I'm perplexed by that comment, because | take 16:26:56 1 in deep trouble when you actually try to build it. 16:27:43
12 it that you're not saying the risk is high. 16:26:59 12 Q. Okay. Didyou look, in  16:27:45
13 You're saying -- you're just saying you have no  16:27:03 13 preparing this portion of your report, at any of ~ 16:27:48
14 idea if the risk will materialize. But if it 16:27:05 14 the available information regarding what fish 16:27:50
15 didn't materialize, the impact would be high. Is 16:27:08 15 species are likely to be present in the project ~ 16:27:55
16 that what you're saying? 16:27:10 16 area? 16:27:57
17 A. lthink what we're saying 16:27:10 17 A. | looked at the 16:27:58
18 is, if the agencies applied those timing windows, 16:27:11 18 information that was provided by Baird and Joanne  16:27:59
19 the risk would be high. 16:27:14 19 Lare. 16:28:03
20 Q. Iftheagencies --but  16:27:16 20 Q. You looked at the 16:28:03
21 you don't know if they're going to apply them, so  16:27:17 21 information that was provided by Baird and Joanne  16:28:05
22 you don't know -- 16:27:19 22 Lane? 16:28:07
23 A. It's unknown until you've 16:27:20 23 A. Mm-hmm. 16:28:08
24 done the site studies and until you've negotiated 16:27:21 24 Q. Okay. But--well, let's 16:28:08
25 with the agencies. 16:27:24 25 go to Joanne Lane's report, then? 16:28:09
Page 319 Page 320
1 A. Sure. Sure. 16:28:11 1 A. However, she hasn'tdone  16:29:09
2 Q. Soyou--ljustwantto 16:28:12 2 any studies in that -- as far as I'm aware, she ~ 16:29:11
3 understand. You relied on Joanne Lane's report to  16:28:13 3 has not completed any fieldwork. 16:29:13
4 come to your conclusion, and yet she is the 16:28:15 4 Q. No. And there's no, 16:29:14
5 expert, and you're not. But you come to a 16:28:18 5 there's no dispute there -- 16:29:17
6 different conclusion than her, having relied on ~ 16:28:20 6 A. Okay. 16:29:18
7 nothing other than her report, and certainly not ~ 16:28:23 7 Q. --that Windstream was ~ 16:29:18
8 any additional expertise from you. 16:28:26 8 not permitted to conduct fieldwork, so none of the 16:29:19
9 I'm just very -- | don't 16:28:28 9 expert reports contain, as far as I'm aware, 16:29:22
10 understand, sir. Can you... 16:28:30 10 fieldwork. 16:29:24
1 A. Like I said, Imrelying  16:28:32 1 But the task at hand was to - 16:29:25
12 on the fact that site studies haven't been done;  16:28:34 12 the task that we're all faced with in this portion 16:29:28
13 that JoAnne Lane is hypothesizing about what is ~ 16:28:37 13 of this case, sir, is to ascertain likelihoods,  16:29:31
14 likely there without doing the field studies --  16:28:41 14 because that's the -- that's the exercise. 16:29:36
15 Q. Okay. 16:28:41 15 And so the question that was ~ 16:29:38
16 A. --and what the outcome  16:28:43 16 posed to Ms. Lane was whether there were any 16:29:40
17 of discussions with two ministries might be in the 16:28:46 17 material impediments, and we have heard a lot 16:29:42
18 future based on those field studies. 16:28:51 18 today about the likelihood test and so on, 16:29:45
19 Q. So--butltakeityou  16:28:52 19 whether -- so far that's been same. 16:29:50
20 don't disagree, sir, that Ms. Lane has substantial 16:28:54 20 And so, as | understand 16:29:53
21 knowledge and expertise in connection with the 16:28:58 21 Ms. Lane's report, what she did was she undertook  16:29:55
22 fish species that are present in Lake Ontario? 16:29:01 22 an analysis based on available information and her 16:29:58
23 A. Sheis a knowledgeable  16:29:05 23 own knowledge and expertise about the fish species 16:30:01
24 fisheries biologist. 16:29:07 24 that were likely to be presents in the area, based 16:30:05
25 Q. Right. 16:29:07 25 on knowledge that she has, and there are a lot of 16:30:08
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1 references in her report. 16:30:11 1 about drinking water ultimately. 16:31:40
2 And so | take it, sir, that 16:30:12 2 A. I'msorry. Where are 16:31:41
3 you don't have any -- and | think you have 16:30:14 3 you? 16:31:43
4 confirmed this -- you don't have any better 16:30:16 4 Q. At paragraph 279. There 16:31:43
5 information that would conflict with the 16:30:18 5 is a paragraph, and then there's -- on the next ~ 16:31:46
6 information on which Ms. Lane relied? 16:30:21 6 page, there's Ato E. 16:31:48
7 A. ldonot. 16:30:24 7 A Mm-hmm. 16:31:50
8 Q. Okay. And I don't think  16:30:25 8 Q. Soand the thrust of the  16:31:51
9 | need to do this for the record, but, of course, 16:30:36 9 discussion in these paragraphs is drinking water, 16:31:53
10 Ms. Lane's report actually directly respondsto  16:30:38 10 I guess, and sediment. 16:31:55
1 the first URS report on these timing window 16:30:42 1 A. Yes. |--1did not 16:31:58
12 issues, and | think the record is there about that 16:30:45 12 prepare Section 279. 16:32:01
13 issue. 16:30:50 13 Q. Who prepared Section 279? 16:32:04
14 The next topic | had in my 16:30:51 14 A. 1think that would have  16:32:06
15 list is shipping lanes, but I think you mentioned 16:30:55 15 been Gareth or Franz. 16:32:07
16 we should be speaking to Mr. Clarke about that.  16:30:57 16 Q. Ithought Mr. Barillaro  16:32:11
17 A. Mr. Clarke would be, yes, 16:30:59 17 was a financing expert. Is he also a drinking 16:32:12
18 the right person. 16:31:02 18 water expert? 16:32:19
19 Q. Paragraph 279 of your 16:31:03 19 [Laughter.] 16:32:19
20 report, if you could pull that up. So you -- 16:31:09 20 THE WITNESS: Asfaraslam  16:32:21
21 there is a paragraph there. 1guess I just would 16:31:24 21 aware, he is not a drinking water expert. 16:32:22
22 appreciate -- | guess I'm just also confused about 16:31:28 22 BY MR. SEERS: 16:32:23
23 this paragraph. 16:31:32 23 Q. It'san unusual 16:32:23
24 You talk about -- | think it's  16:31:32 24 combination of expertise, but perhaps not 16:32:25
25 about intake protection zones. And I guess it's  16:31:36 25 unprecedented. 16:32:26
Page 323 Page 324
1 Can you please tell us whowe  16:32:27 1 Q. And you're not suggesting 16:33:28
2 should be asking questions about this? 16:32:28 2 that Ontario's no experience with wind turbines  16:33:29
3 A. 1think it would be 16:32:29 3 obviously because of your personal experience? ~ 16:33:32
4 Gareth. 16:32:31 4 A. That's correct. 16:33:34
5 Q. Gareth? Okay. We will  16:32:31 5 Q. And you're not suggesting 16:33:34
6 ask him. 16:32:37 6 that permitting gravity-based foundations in Lake 16:33:36
7 Paragraph 270, then, of your ~ 16:32:38 7 Ontario is not done or is novel? 16:33:40
8 report, are you the right person to be asking 16:32:45 8 A. Imnotaware. Ican't 16:33:43
9 questions about that paragraph? 16:32:48 9 speak to that. 16:33:46
10 A. Yes. 16:32:49 10 Q. You are not aware of 16:33:47
1 Q. First of a kind 16:32:50 1 that, so you can't speak to that at all? 16:33:48
12 permitting risks, so I guess the thrust of this ~ 16:32:55 12 A. No, | can't speak to 16:33:48
13 section -- and we heard this concept actually from 16:32:59 13 whether gravity-based foundations have been used  16:33:49
14 the side of Canada's experts quite a lot in this  16:33:01 14 in Lake Ontario. 16:33:51
15 proceeding of the -- the idea that something is  16:33:04 15 Q. You don't know? 16:33:52
16 first of a kind and whether that makes -- whether ~ 16:33:07 16 A. ldon't know. 16:33:52
17 that's significant. 16:33:10 17 Q. Okay. Who at URS knows  16:33:53
18 And so | guess what | would 16:33:12 18 that? 16:33:55
19 like to ask you is: You're not suggesting, | take 16:33:13 19 A. ldon'tknow if thatsa 16:33:55
20 it, that there's no experience with building 16:33:19 20 Gareth question. 16:33:59
21 structures in Lake Ontario; right? 16:33:23 21 Q. So--andyourealso-- 16:34:01
22 A. No, I'm not suggesting 16:33:25 22 you're not saying that Ontario doesn't have 16:34:13
23 that. 16:33:26 23 experience laying underwater cable or permitting  16:34:14
24 Q. Or permitting them? 16:33:26 24 underwater cable? 16:34:17
25 A. No. 16:33:28 25 A. No, I'm not saying that.  16:34:19
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1 Q. Andareyou aware that  16:34:21 1 from a provincial perspective. |don't know about 16:35:12
2 the Wolfe Island project that's immediately 16:34:23 2 the -- the federal regulators. 16:35:17
3 adjacent to this proposed project has an 16:34:25 3 Q. You don't have any 16:35:20
4 underwater cable? 16:34:28 4 expertise with the federal regulators; right? 16:35:21
5 A. lam aware. 16:34:28 5 A. lwouldn'tsay Idont  16:35:23
6 Q. You're aware of that? 16:34:29 6 have expertise. I'm not aware if they were 16:35:25
7 Okay. So I guess -- I mean, I'm sure you'll 16:34:30 7 engaged in discussions. 16:35:26
8 disagree with me, but I think you'll -- you won't  16:34:34 8 Q. Well, exactly. Youre  16:35:28
9 be surprised that this -- the proposition lam  16:34:37 9 not aware, so you can't give -- well, I would 16:35:29
10 going to put to you is that there is nothing 16:34:39 10 suggest that you can't give evidence about it if  16:35:30
11 really first of a kind about this. It's just that 16:34:41 11 you're not aware? 16:35:31
12 you're merging a lot of these various components  16:34:44 12 A. No, I'm not aware if they 16:35:32
13 together. 16:34:47 13 were involved in discussions on offshore wind in  16:35:33
14 A. You're merging these 16:34:48 14 Ontario. 16:35:37
15 various components together in an approvals 16:34:49 15 Q. Okay. Ijusthaveone  16:35:37
16 process that has not been used for offshore wind.  16:34:53 16 more question for you, then. In the -- I think ~ 16:35:38
17 Q. Right. 16:34:55 17 you said that the schedule that you put together ~ 16:35:41
18 A. And | think that was the  16:34:56 18 was based on no hindsight. So you are putting ~ 16:35:45
19 difficulty. 16:34:57 19 yourself back in 2011? 16:35:48
20 Q. You don't disagree with  16:34:58 20 A. As best possible in 2015.  16:35:51
21 me, though, that the relevant regulators were 16:34:59 21 Q. Asbestpossible. Sol  16:35:53
22 working together with proponents at the time 16:35:04 22 take it, when we're asking questions of URS, then, 16:35:54
23 pragmatically to get projects built? 16:35:06 23 in connection with your reports, that we should ~ 16:35:58
24 A. Fromwhat | heard from  16:35:08 24 assume that none of the post-2011 information was  16:36:01
25 Ms. Dumais, they were starting down that process, 16:35:10 25 known. Is that what we should assume? 16:36:07
Page 327 Page 328
1 A. Itshardtopretendl  16:36:10 1 developed at the beginning of the project. 16:36:55
2 didn't know what was happening, but -- 16:36:12 2 Q. Whatisthe--canyou  16:36:58
3 Q. lappreciate that'sthe  16:36:14 3 help us understand what you mean "planning 16:37:00
4 difficulty of the exercise. 16:36:15 4 schedule." Are you saying this is a planning 16:37:01
5 A. lwas--yeah. | was 16:36:16 5 schedule? 16:37:03
6 putting myself in the mindset of what was the 16:36:16 6 A. I'm referring to what 16:37:03
7 regulatory framework at that time. What guidance 16:36:19 7 Mr. Roberts -- that was the language Mr. Roberts  16:37:04
8 material was available at that time? 16:36:22 8 used. 16:37:09
9 Q. Right. 16:36:23 9 Q. Okay. Well, I justwant  16:37:09
10 A. What amendmentstothe  16:36:24 10 to clarify. 1 suppose we have clarified for the  16:37:10
11 REA process? 16:36:25 11 record, that when we're asking questions of URS,  16:37:13
12 Q. Soyou only referred, or  16:36:25 12 we're talking about 2000 -- we're frozen in time  16:37:15
13 you tried, anyway, to only refer to -- okay. And 16:36:26 13 with the knowledge we had on February 11, 2011.  16:37:19
14 you appreciate that there's a difference there --  16:36:29 14 When we're asking questions of everyone on the ~ 16:37:22
15 and | think you criticized, in fact, Windstream's 16:36:31 15 Windstream experts side, we're using current 16:37:25
16 experts for having used hindsight because they ~ 16:36:34 16 information; right? 16:37:27
17 took a bit of a different approach using the 16:36:36 17 A. Well, like I said, you  16:37:29
18 benefit of hindsight in creating schedules, 16:36:38 18 know, we were trying to think back to what the =~ 16:37:32
19 knowing what we know now. 16:36:41 19 regulatory framework was. 16:37:35
20 A. ldon't recall saying 16:36:44 20 Q. lappreciate what -and  16:37:35
21 that. 16:36:45 21 that's what you said. 16:37:37
22 Q. You don't recall -- 16:36:45 22 MR. SPELLISCY: I'm sorry. 16:37:37
23 A. lthink they - they --  16:36:47 23 The reporter is doing an admirable job herein ~ 16:37:37
24 they used a -- | think they called it a planning  16:36:49 24 keeping it, but | am sure she's struggling because 16:37:41
25 schedule, which is something that would have been  16:36:53 25 there's a lot of interruption and talking over ~ 16:37:43
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1 going. So she is doing a great job. |canseein 16:37:45 1 Like | said, we know -- | know  16:38:36
2 the transcript. But | think it would be better if 16:37:47 2 what | know, so | can't unforget it. 1 was trying 16:38:40
3 question and answer, and that would be my 16:37:51 3 to look at what were the regulations in place at ~ 16:38:43
4 objection. 16:37:52 4 that time, in 2010 and 2011. 16:38:46
5 PRESIDENT: That's correct. ~ 16:37:53 5 Q. Okay. Thank you. Those 16:38:49
6 So it's - it's been a long day, but let's 16:37:53 6 are our questions today. Thank you. 16:38:52
7 question and then answer and vice versa. 16:37:56 7 PRESIDENT: That's the end of ~ 16:39:00
8 MS. SEERS: Okay. 16:38:00 8 your cross? 16:39:02
9 BY MS. SEERS: 16:38:00 9 MS. SEERS: Yes. Thank you,  16:39:03
10 Q. Certainly. lapologize 16:38:01 10 Mr. President. 16:39:05
1 if | interrupted you, sir. 16:38:02 1 PRESIDENT: Thank you very 16:39:06
12 A. No offence taken. 16:38:04 12 much, Ms. Seers. 16:39:07
13 Q. Were you finished your ~ 16:38:05 13 Any questions in redirect? 16:39:08
14 answer? 16:38:07 14 Would you like to have a short break to confer? ~ 16:39:11
15 A. ldon't remember where |  16:38:07 15 Five minutes. 16:39:13
16 was. 16:38:08 16 --- Recess taken at 4:39 p m. 16:39:14
17 Q. Okay. But Ithink we 16:38:08 17 --- Upon resuming at 4:50 p m. 16:50:58
18 were talking about -- we were simply confirming ~ 16:38:10 18 PRESIDENT: Okay. Sowegoon 16:51:06
19 that, when we are engaging in this exercise of ~ 16:38:12 19 and it will be Ms. Wates, please. 16:51:08
20 comparing these various expert reports, the ones  16:38:17 20 RE-EXAMINATION BY MS. WATES: 16:51:21
21 that are from URS -- the two that are from URS,  16:38:20 21 Q. Hello, Mr. Rose. 16:51:21
22 utilized no hindsight, whereas can you confirm --  16:38:27 22 A. Hello. 16:51:46
23 A. lwouldn't say they 16:38:31 23 Q. Justa few brief 16:51:46
24 utilized no hindsight. And maybe I misunderstood 16:38:32 24 questions arising out of Ms. Seers' questions and  16:51:48
25 your previous question. 16:38:35 25 your responses. 16:51:53
Page 331 Page 332
1 Mes. Seers, she referred youto  16:51:54 1 way, So... 16:53:19
2 a request for proposals that Windstream had put ~ 16:52:00 2 Okay. Good. And if we can -- 16:53:30
3 out in October 2010 and a series of responses --  16:52:04 3 if we can just move to page 12 of the attachment. 16:53:33
4 proposals that were received. Do you recall that? 16:52:08 4 And if we see in the top left-hand corner, it 16:53:48
5 A. Yes. 16:52:10 5 gives the name of the attachment. Could you just 16:53:52
6 Q. Iflcanask Donnieto  16:52:10 6 read that? 16:53:55
7 pull up this document, Exhibit C-0374. Thereis 16:52:16 7 A. "Project Information 16:53:56
8 -- no, there is not any confidential information, 16:52:31 8 Package for REA RFP for Wolfe Island Shoals 16:53:57
9 I believe, in this document. I'd just liketo ~ 16:52:33 9 Offshore Wind Farm." 16:54:03
10 make sure before we get started. 16:52:35 10 Q. Okay. Andif wescroll  16:54:03
11 Okay. So if we can just 16:52:37 11 down to the page, we can stop there, and up a 16:54:06
12 review the first page. And if, Donnie, you can  16:52:39 12 little bit. If you could just read to yourself ~ 16:54:15
13 blow up the information there. We will just 16:52:44 13 that section. 16:54:19
14 scroll down a bit more. 16:52:46 14 A. Section 7? 16:54:22
15 You see the date there that ~ 16:52:47 15 Q. Yes. Whatisthe timing 16:54:23
16 the RFP was issued? 16:52:49 16 of the construction of the facility that is 16:54:24
17 A. Yes, | do. 16:52:51 17 provided there? 16:54:26
18 Q. And that date is? 16:52:52 18 A. Construction beginsin  16:54:28
19 A. October 8, 2010. 16:52:54 19 summer of 2012 and completed in the early spring  16:54:31
20 Q. And the date that the 16:52:56 20 of 2015. 16:54:33
21 responses were due? 16:52:57 21 Q. Now, I believe you said  16:54:35
22 A. November 26, 2010. 16:52:58 22 in your cross-examination, generally, if you want 16:54:42
23 Q. Okay. Andifweturnto 16:53:00 23 to win the work, you are going to show a timeline  16:54:45
24 -- at Attachment B of this document, Donnie, page 16:53:06 24 that meets their requirements. Do you recall 16:54:48
25 12 of 16, but the numbering restarts along the ~ 16:53:16 25 that? 16:54:50
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1 A. ldo recall that. 16:54:51 1 URS report? 16:56:01
2 Q. AndsoI'mjust--in 16:54:51 2 A. ldid. 16:56:02
3 your opinion, would any proponent respondingto  16:54:56 3 Q. And perhaps, actually, we 16:56:03
4 this RFP have given a schedule that did not meet  16:55:00 4 can pull up the presentation that Mr. Rose gave at 16:56:10
5 Windstream's requirements in terms of starting ~ 16:55:03 5 the beginning, Donnie. | would like to ask hima 16:56:13
6 construction in the summer of 2012? 16:55:06 6 question arising out of that presentation. If you 16:56:16
7 A. Not if they wanted to win  16:55:07 7 can just - I'm not sure which side, but I think  16:56:19
8 the work. 16:55:09 8 towards the front. If we could scroll down one.  16:56:21
9 Q. Thank you. 16:55:10 9 Another one. 16:56:24
10 Now, Ms. Seers made much of ~ 16:55:21 10 Okay. Great. If you can just 16:56:25
11 the fact that you're not a specialist in bats, ~ 16:55:25 11 review this slide and recall who specifically 16:56:31
12 birds, and fish. I'm sure you recall that. 16:55:28 12 questions related to the design of the project ~ 16:56:38
13 A. ldorecall. 16:55:31 13 schedule should be directed to. 16:56:40
14 Q. Andyou recall thatyou  16:55:32 14 A. That was to Gareth. 16:56:42
15 said at the beginning of your presentation that ~ 16:55:35 15 Q. Thank you. Now, I 16:56:44
16 you are, in fact, a generalist -- 16:55:37 16 believe you have the two reports there in front of 16:56:50
17 A. That's correct. 16:55:38 17 you? 16:56:53
18 Q. --intheenvironmental 16:55:39 18 A. Yes. 16:56:54
19 permitting process; correct? 16:55:40 19 Q. lwould like youtoturn 16:56:54
20 A. Correct. 16:55:41 20 to the Rejoinder report, dated November 6, 2015.  16:56:57
21 Q. Okay. And did you 16:55:42 21 Do you have it there? 16:57:05
22 consult your colleagues who are specialists in ~ 16:55:47 22 A. ldo. 16:57:05
23 these specific areas when you were reviewing the  16:55:50 23 Q. Ifyoucouldread --turn  16:57:06
24 first URS report and when you were assisting or ~ 16:55:54 24 to page 31, and Section 3.38 on environmental 16:57:08
25 being involved in the preparation of this second  16:55:59 25 permitting. And if you could just read to 16:57:22
Page 335 Page 336
1 yourself Sections 138 -- sorry, paragraphs 139 and 16:57:26 1 a specific line item for birds, bats, and fish ~ 16:59:22
2 140. 16:57:31 2 individually? 16:59:26
3 A. Okay. 16:57:36 3 A. No, there is not. 16:59:27
4 Q. And perhaps also we could 16:57:41 4 Q. And I guess my question, 16:59:28
5 review the URS schedule at page 91, if you just  16:57:51 5 then, would be: To the extent that you havea  16:59:35
6 want to turn there. 16:57:57 6 12-month fish study and a seven-month bat study, 16:59:40
7 A. Okay. 16:58:06 7 does it make any difference that you have a 16:59:44
8 Q. And then back to 16:58:06 8 seven-month bat study if the longest study is 12 16:59:47
9 paragraph 139. lwould just like to ask youto ~ 16:58:11 9 months? 16:59:50
10 confirm if URS ever took a position or provided an 16:58:20 10 A. Thatwould be correct. ~ 16:59:50
11 opinion on how long the technical fieldwork would  16:58:24 11 Q. Okay. 16:59:52
12 take for birds, bats, and fish individually. 16:58:29 12 A. Sorry. 16:59:56
13 A. Birds, bats -- we looked 16:58:35 13 Q. Iltwasmoreofayesor 16:59:57
14 at what was in the 2010 report -- sorry the 2010 16:58:39 14 no. 16:59:59
15 program and then what was in the submission, the  16:58:45 15 A. Oh. 16:59:59
16 2015 program. 16:58:49 16 Q. Oritdoesor doesnt?  17:00:00
17 Q. Right. AndIseein 16:58:51 17 A. Sorry, can you repeat the  17:00:01
18 paragraph 140 that -- or in these two paragraphs  16:58:52 18 question? 17:00:03
19 together that Windstream itself had envisageda  16:58:56 19 Q. Sure. Iperhapswasnt 17:00:03
20 period of 12 months to conduct field studiesand  16:58:59 20 as clear as | could have been. So to the extent  17:00:04
21 that they had provided no explanation as to why  16:59:02 21 that you have -- 17:00:07
22 these times were reduced or the original estimates 16:59:03 22 MS. SEERS: Ms. Wates, | 17:00:08
23 were too long; correct? 16:59:06 23 apologize. We have not objected, but you're 17:00:09
24 A. That's correct. 16:59:07 24 leading the witness quite substantially. So--  17:00:12
25 Q. Now, on page 91, is there 16:59:07 25 MR. SPELLISCY: | think we 17:00:16
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1 have all been very permissive on redirect. | 17:00:17 1 And just because you've done  17:01:16
2 could have objected dozens of times myself. 17:00:20 2 pieces of permitting for various parts of that ~ 17:01:18
3 MS. SEERS: Okay. Well, I - 17:00:22 3 type of project, when you pull it all together,  17:01:21
4 okay. It's late in the day, but I raise the 17:00:23 4 it's a different project, and the agencies are not 17:01:23
5 objection. 17:00:24 5 going to see it as, oh, well, we permitted a 17:01:28
6 PRESIDENT: Ithink we have  17:00:24 6 foundation for something else. Therefore, we're 17:01:31
7 the answer. 17:00:25 7 comfortable with a wind farm. Theyre goingto ~ 17:01:33
8 MS. WATES: Okay. 17:00:26 8 want to understand what the project is that 17:01:36
9 MS. SEERS: Yes. Alsoquite  17:00:26 9 they're permitting, not these individual 17:01:39
10 submissive. 17:00:33 10 components. They're going to want to understand  17:01:41
11 BY MS. WATES: 17:00:33 11 it as a whole and what the impacts are. 17:01:43
12 Q. You had started to 17:00:33 12 Q. I just have one final 17:01:46
13 explain, as well, although weren't necessarily ~ 17:00:34 13 question, which is perhaps a series of questions. 17:01:47
14 allowed to provide all the context, that -- about  17:00:36 14 How would you characterize the types of studies  17:01:56
15 your opinion as to whether or not this project ~ 17:00:41 15 that Claimant's counsel described to you have been 17:02:02
16 could be considered first of a kind and why. And 17:00:44 16 conducted in this arbitration, in terms of bats, 17:02:04
17 1 would just like for you to be able to provide ~ 17:00:51 17 birds, and fish? 17:02:08
18 that additional context to the Tribunal. 17:00:53 18 A. Todate, what types of ~ 17:02:09
19 A. Sure. Aslexplainedin 17:00:55 19 studies? 17:02:11
20 my presentation, first offshore wind farm in 17:00:58 20 Q. Yes, how would you 17:02:12
21 Ontario, first offshore wind farm under the REA.  17:01:03 21 characterize them? 17:02:13
22 We, certainly understood -- well, we had a 17:01:08 22 A. Idsaythere'snofield 17:02:14
23 reasonably good understanding of the requirements  17:01:11 23 studies completed, and anything would have been ~ 17:02:16
24 onshore. | think offshore is a -- was a different 17:01:13 24 very preliminary desktop studies. 17:02:18
25 scenario. 17:01:15 25 Q. Okay. And in your 17:02:20
Page 339 Page 340
1 opinion, are preliminary desktop studies generally 17:02:21 1 so that you will have -- you will have them on 17:03:34
2 acceptable to the regulator or -- 17:02:25 2 time for closing. 17:03:37
3 A. No, they are not. 17:02:27 3 We also suggest that we 17:03:39
4 Q. Those are all my 17:02:30 4 discuss already on Wednesday, if the parties are  17:03:41
5 questions. Thank you. 17:02:33 5 ready, whether there is any need in the parties' 17:03:45
6 PRESIDENT: Thank you, 17:02:34 6 view for post-hearing submissions. We are not 17:03:48
7 Ms. Wates. 17:02:35 7 suggesting in any way that, in the Tribunal's 17:03:51
8 The Tribunal has no questions, 17:02:37 8 view, there should be. But it would be good to ~ 17:03:54
9 Mr. Rose. So that concludes your examination.  17:02:38 9 have the parties' reflections on the issue on 17:03:58
10 Thank you very much for your time. 17:02:41 10 Wednesday rather than leaving that until Friday.  17:04:03
11 THE WITNESS: Thank you. 17:02:43 1 We can obviously revisit the issue on Friday 17:04:09
12 PRESIDENT: So that means we  17:02:48 12 evening. But that is a request from the Tribunal. 17:04:12
13 are approaching the short weekend. 17:02:49 13 Then, on Friday, we would 17:04:15
14 [Laughter.] 17:02:53 14 suggest -- we have the planning from the parties  17:04:18
15 PRESIDENT: Before — before  17:02:54 15 three hours for each party and possibly halfan ~ 17:04:23
16 closing, the Tribunal wanted to raise a couple of 17:02:56 16 hour for rebuttal. - 10426
17 points for planning purposes for next week. 17:03:00 17 The Tribunal's suggestionis  17:04:29
18 The parties requested that the  17:03:03 18 we start ear_ly_ at eight o'clock so that we would  17:04:31
19 Tribunal will indicate whether it will have any ~ 17:03:07 ;g b:t able to fm;}sh by Sls,(:‘ at_ It_he latest '!1 the 17:.04:.34
20 questions by Wednesday evening or Wednesday next  17:03:10 1 ‘:‘0 ?;rt]i?:z:.ar-:a:tx:nts (?r?t::tea(r:fr;?ltﬂe 1177'90‘2?;181
21 week, February 24. And the Tribunal will have a  17:03:15 - Tr%bunal And%f that is a reeart))le 0 the 17'64';13
22 few questions, not necessarily as many as before  17:03:18 2 . h d be - ﬁ] 1db 17_'04_'49
23 the hearing. The purpose of the hearingisto ~ 17:03:21 partles_, that would be -- that would be -
24 narrow down the questions to a subset, but we will 17:03:24 2 appreciated. 17:04:52
questt - ' 25 So unless there is anything 17:04:53
25 have a few. And we will provide them on Wednesday 17:03:28 !
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we leave these thoughts to you, and if we could ~ 17:04:58
then come back to this on Sunday. 17:05:01

MR. TERRY: Enjoy the weekend. 17:05:04

PRESIDENT: Anything else 17:05:06
either party would like to raise at this point? ~ 17:05:07

MR. TERRY: Nothing fromus.  17:05:11

PRESIDENT: And the 17:05:13
respondent? 17:05:13

MR. NEUFELD: Nothing fromus. 17:05:14

PRESIDENT: Okay. Youwill  17:05:16
receive the accounting in terms of time at theend 17:05:16
of today. | think we are pretty close to the time 17:05:21
budget of six effective hours for each day. And  17:05:25
we note that there is some buffer in the program  17:05:32
because, for Wednesday, only half a day is 17:05:34
planned. We do not encourage that there should be 17:05:38
any spillover on Sunday, Monday, or Tuesday, but  17:05:42
just to confirm there is some flexibility in terms  17:05:45

of the program as long as we finish on timeon ~ 17:05:49
Wednesday. 17:05:53
Of course, the incentive there  17:05:54
is that the sooner we finish, the more you will ~ 17:05:58
have time for preparing your closing statements.  17:06:00
MR. TERRY: And might lask  17:06:04
respectfully, may there be a possibility --and ~ 17:06:05
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Page 342
again, no need to give guidance now, but if we  17:06:09
were able to finish early on Wednesday, that the  17:06:12
Tribunal questions might be available, if there  17:06:15
are going to be questions, also somewhat early ~ 17:06:17
that afternoon? 17:06:20

PRESIDENT: Yes. They will be 17:06:21
available Wednesday, by the time we finish the ~ 17:06:22
session. 17:06:27

MR. TERRY: Excellent. Thank 17:06:27
you very much. 17:06:28

PRESIDENT: If not sooner, but 17:06:29
we may leave them until Wednesday so that we hear 17:06:30
all the experts before we finalize the list of ~ 17:06:33
questions. 17:06:35

Thank you very much. Andon  17:06:36
that happy note, enjoy the rest of the evening and 17:06:38
tomorrow. Thank you. 17:06:42
--- Whereupon hearing adjourned at 5:06 p m. 17:06:48
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