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INDUSWATERS KISHENGANGA ARBITRATION
(PAKISTAN V. INDIA)

Court of Arbitration Concludes Hearing on the Merits

THE HAGUE, September 1, 2012.

The Court of Arbitration constituted in the matir the Indus Waters Kishenganga Arbitration
(Pakistan v. Indiajas concluded a two-week hearing on the meritseaPeace Palace in The Hague.

Pakistan initiated this arbitration with India und&ticle IX and Annexure G of the Indus Waters
Treaty, an international agreement concluded bjaladd Pakistan in 1960 which regulates the use
by the two States of the Indus system of rivers.

In these proceedings, Pakistan places two matiedetermination by the Court of Arbitration:

1. Whether India’s proposed diversion of the riké&henganga (Neelum) into another Tributary,
i.e. the Bonar Madmati Nallah, being one centreheint of the Kishenganga Project, breaches
India’s legal obligations owed to Pakistan undee ffreaty, as interpreted and applied in
accordance with international law, including Indi@bligations under Article 111(2) (let flow all
the waters of the Western rivers and not permit iatgrference with those waters) and Article
IV(6) (maintenance of natural channels)? [the ‘Hd&spute”]

2. Whether under the Treaty, India may depleterimgtthe reservoir level of a run-of-river Plant
below Dead Storage Level (DSL) in any circumstanegsept in the case of an unforeseen
emergency? [the “Second Dispute”]

The primary subject of the arbitration is the Kispanga Hydro-Electric Project (the "KHEP”)
currently under construction by India on the Kisy@mga/Neelum River, a tributary of the Jhelum
River. The KHEP is designed to generate power bwerting water from a dam site on the
Kishenganga/Neelum (within the Gurez valley, araawé higher elevation) to the Bonar Madmati
Nallah, another tributary of the Jhelum (lower ievation and closely located to Wular Lake) through
a system of tunnels, with the moving water powetimdpines having a capacity of 330 megawatts.
For the management of sedimentation in the reservalia intends to employ drawdown flushing, a
technique requiring the depletion of the levelhe KHEP reservoir below Dead Storage Level (the
Treaty’s definition of this term is reproduced hretannex to this press release). Pakistan contends
that the KHEP’s planned diversion of the waterthefKishenganga/Neelum, as well as the use of the
drawdown flushing technique, both at the KHEP opthier Indian hydro-electric projects that the
Treaty regulates, are impermissible under the Indiagers Treaty. India maintains that both the
design and planned mode of operation of the KHEHly in conformity with the Treaty.

* * *

Judge Stephen M. Schwebel, Chairman of the CourtAditration, opened the hearing on

August 202012 by noting on the historic importance of thdus Waters Kishenganga Arbitration

for inter-State arbitration and the Permanent CadirArbitration and observing that “the Indus
Waters Treaty was a great achievement of Pakistdriralia and of the World Bank, and it remains
so; . . . and these proceedings are an illustratids continuing vitality.”
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Opening Statements

The Agent of Pakistan, Mr. Kamal Majidulla (Specksdsistant to the Prime Minister for Water
Resources and Agriculture), spoke first on behtiPakistan. Mr. Majidulla recalled the “existential
importance” of the waters of the Indus system w@éns to the people and agriculture of the Indus
valley. He described the “Solomonic solution” admpby India and Pakistan in the Indus Waters
Treaty — the apportionment of the rivers of theumdystem between the two States. Mr. Majidulla
emphasized the fundamental principle of the Traa®akistan’s view: that India should not interfere
with the flow of the waters of the “Western Riverdlocated to Pakistan, including the Jhelum River
and its tributaries. Pakistan maintained that lsdiglan to construct the KHEP on the
Kishenganga/Neelum River, which includes the dieersof its waters, is in breach of India’s
obligations under the Treaty. After Mr. Majidullaégldress, Professor James Crawford introduced
Pakistan's legal arguments.

The Agent of India, Mr. Dhruv Vijay Singh (Secrstdo the Government of India, Ministry of Water
Resources), made opening remarks on behalf of.IMiiaSingh stressed the crucial role of hydro-
electric projects such as the KHEP in alleviatimygrty and improving quality of life across India.
He emphasized that under the Indus Waters Tredty Pakistan and India have rights to the use of
all the rivers of the Indus system for certain msgs, even when particular rivers are in principle
allocated to the other State. These rights, Mrglsmaintained, include India’s right to hydro-etext
uses on the Kishenganga/Neelum River. Mr. Singb atgued that the Treaty’'s negotiating history
shows that hydro-electric power generation wasi@nRarties’ minds from the beginning of the World
Bank's involvement in the negotiations, and thatTheaty authorizes certain inter-tributary trarsfe
by India for the purpose of generating hydro-eleghower, including, in India’s view, the KHEP.
Mr. Fali S. Nariman spoke next, introducing Indikégal arguments.

Hearing of Expert Witnesses

Following the opening statements, the Chairmanedalipon the Parties to present their expert
witnesses. The experts were cross-examined onmnatidhin their scientific and technical expertise.

Pakistan first presented Mr. Syed Muhammad MehrSkah for cross-examination regarding the
potential hydrological impact of the KHEP on theaage of the Kishenganga/Neelum River
downstream, as well as the anticipated impact efKRIEP on the production of electricity by the
Neelum-Jhelum Hydro-Electric Project (the “N-JHERP3kistan is constructing downstream on the
same river. Pakistan then presented Dr. Jackig imd Mr. Vagar Zakaria for cross-examination
with respect to the expected environmental impastrstream of the KHEP. Finally, Pakistan
presented Dr. Gregory Morris for cross-examinabonsediment management in relation to hydro-
electric plants, including the KHEP.

India then presented its experts. Mr. Jesper Ggddknnisge and Dr. Niels Jepsen were called to
testify with respect to the potential environmeritapact of the KHEP. Dr. K.G. Rangaraju was
presented for cross-examination regarding sediew@mitol in response to Dr. Morris’ views.

The expert examinations concluded mid-day on Aug@s2012.
The Parties’ Oral Arguments

Counsel for both Parties next delivered two rounfi®oral arguments. Ms. Shamila Mahmood,
Professor James Crawford, Professor Vaughan LoweeMa. Samuel Wordsworth argued on behalf
of Pakistan. Dr. Neeru Chadha, Mr. Fali Narimamof@ssor Stephen McCaffrey, Mr. RKP
Shankardass, Mr. Rodman Bundy, and Professor Difagtaw argued on behalf of India. Over the
course of pleading, the Members of the Court ofittabon asked questions and sought clarifications
from counsel.
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Pakistan’'s Arguments

Pakistan maintains that the planned diversion efwaters of the Kishenganga/Neelum River by the
KHEP is prohibited by the Indus Waters Treaty.

During the hearing, Pakistan first recalled theyear history of painstaking negotiations betweden t
Parties, facilitated through the good offices @& YWorld Bank, which resulted in the conclusiontuadf t
Treaty in September 1960. According to Pakistha, Treaty, drafted at a time when cooperation
between the Parties for the joint development efltidus river system did not seem possible, was
written so as to allow each Party to develop wegsources in an independent manner. To this end,
Pakistan argued that the Treaty apportions thegieé the Indus river system between the Parties,
strictly fixing and delimiting the Parties’ righ#sd obligations with regard to these rivers. Nptine
Treaty's careful and nuanced drafting, Pakistaruedgthat the Treaty terms should be interpreted
according to their ordinary meaning and in casdafbt in such a way as to reinforce the Treaty's
precise delimitation of the Parties’ respectivéntsy

Pakistan emphasized India’s obligation under Aatidl of the Treaty (see the annex) to “let flow”
and “not permit any interference with” the watefdte Western Rivers (the Indus, the Chenab, the
Jhelum and their tributaries, including the Kishemga/Neelum) before they flow into Pakistan.
According to Pakistan, this obligation constitutesessential element of the compromise reached by
the Parties in the Treaty, serving to prevent Iridian “manipulating” the flow of the waters of the
Western Rivers to Pakistan’'s detriment.

Pakistan recognized that, as a matter of excepfidigle 111(2) of the Treaty allows India to make
use of the waters of the Western Rivers on thestreapm stretches for certain purposes, includieg th
generation of hydro-electricity through “run-of-ew’ plants. However, Pakistan pointed out that the
Treaty strictly regulates India’s rights on the \fées Rivers, for instance through Annexure D, which
sets forth the restrictions on Indian hydro-eleghower generation.

In particular, Pakistan argued that the Treaty dumsestablish a general right for India to deliver
water from one Western River tributary into anotfugrthe generation of hydro-electric power. Such
inter-tributary transfers are contrary both to &isligeneral obligation to “let flow” the waters thie
Western Rivers under Article 11l as well as Indigjsecific obligation spelled out in the chapeau of
Paragraph 15 of Annexure D (see the annex) to efeiito the river below the hydro-electric plant
the same volume of water that is received in therrabove the plant within any given 24-hour
period.

Pakistan argued that Paragraph 15(iii)) of Annexdire the Treaty is an operational provision that
allows, in specific cases, for the waters of autidioy of the Jhelum (such as the Kishenganga/N@elum
to be delivered into another tributary. HoweveakiBtan argued that the KHEP’s planned diversion
cannot be justified by reference to this exceptibmPakistan’s view, the Treaty does not allowidnd
to permanently divert all of the waters of oneutdry of the Jhelum into another in order to create
potential for the generation of hydro-electric poweat does not naturally arise from the flow o th
river within its course, as India proposes to dthwhe KHEP. Pakistan argued that the Treaty golel
permits a diversion of the waters of a tributaryhe Jhelum when “necessary” — that is, diversiemm c
only be done from time to time as an “emergency.’exi

Further, in Pakistan’s view, the Treaty gives P@akis downstream agricultural and hydro-electric
uses on the tributaries of the Jhelum priority,ureng India to adjust its uses so as not to affect
Pakistan’s uses either now or as they developdriuture. Pakistan contended that selecting affut-
date at which Pakistan’s uses would be evaluated and for all by India would “freeze” Pakistani
development and undermine the bargain struck byPHréies in dividing the Indus system of rivers
between them. Pakistan argued that the Treategmotakistan’s downstream uses as they exist
from time-to-time, at the moment of delivery of tlligerted waters.
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Pakistan further argued that as a matter of fastagricultural and hydro-electric uses will be
adversely affected by the KHEP. Specifically, Bt argued that the KHEP, under its planned
mode of operation, would divert the entirety of titers of the Kishenganga/Neelum during the lean
season and up to its design capacity of B8 /5 during the high flow season. This would resulain
significant loss in power generation and revenuetlie downstream N-JHEP and any other hydro-
electric projects Pakistan may choose to constmdhe Kishenganga/Neelum in the future. Pakistan
maintained that it informed India of the anticighdverse impact on its downstream uses over two
decades before construction of the KHEP was cometendVith regard to the N-JHEP, Pakistan
asserted that it has continuously reaffirmed itamitment to the project since 1989.

In addition, Pakistan argued that there ariseobdirticle 1V(6) of the Treaty (reproduced in anfiex
an obligation for India to carry out a good faigsassment of the environmental downstream impacts
of the KHEP. This, in Pakistan’s submission, Indid not do. Relying on its own expert reports,
Pakistan argued that a reduced flow in the KisheggéNeelum would have an adverse
environmental impact on its downstream reaches.

With regard to the Second Dispute, Pakistan subchithat drawdown flushing, the technique India
proposes to use for the management of sedimentatitime KHEP reservoir, is prohibited by the
provisions of the Treaty. Drawdown flushing cotssisf drawing down the level of the water in the
reservoir close to the river bed by releasing ribtigh low level outlets in the dam, in order to @xp
sediments from the reservoir. Pakistan arguedthigatise of drawdown flushing would give India an
impermissible control over the timing and volumetloé¢ flow of water downstream of the dam, as
well as have adverse environmental impact downstreRakistan argued that India is obligated to
employ alternative sediment management methods.

India’'s Arguments

India contends that the planned diversion of theerseof the Kishenganga/Neelum by the KHEP is in
compliance with the Indus Waters Treaty.

During the hearing, India submitted that all thevyisions of the Treaty must be interpreted in light
its object and purpose as it is set forth in thealy’s preamble. In India’s view, the preamblellspe
out the Parties’ desire in signing the Treaty tibdia the most complete and satisfactory utilisatd
the waters of the Indus system of rivers.” Accogdio India, this object will be served by the
planned diversion of the Kishenganga/Neelum wasershis design will allow India to realize thel ful
power generating potential of the upstream streifcthe Kishenganga/Neelum River, while also
benefitting Pakistan’s hydro-electric uses (albgither downstream of the N-JHEP).

India stressed that while the rivers of the Indgstesm were divided between India and Pakistan, the
Treaty also gave each State significant rightshi@ tivers that were allocated to the other. In
particular, India pointed to Article 11I(2) of thEreaty, which expressly stipulates India’s righute

the waters of the Western Rivers to generate hglirciric power (subject to the provisions of
Annexure D to the Treaty) as an exception to Irdiabligation to “let flow” the waters of these
rivers. India argued that the KHEP falls withiistbexception.

India maintained that it has a right to transfetawv®etween the tributaries of the Jhelum Rivelttier
purpose of hydro-electric power generation. Sucigla is evident, India argued, given that prior t
the Treaty’s signature, India was already contetimgehe construction of a hydro-electric projett a
the current location of the KHEP that would inclueinter-tributary transfer. In this context, iend
submitted that it would not have consented to amafly provision that would preclude the realization
of such a project.

With regard to the stipulation at Paragraph 15¢fi)Annexure D to the Treaty that water from one
tributary of the Jhelum may be delivered into aeottiibutary only “if necessary,” India submitted
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that the Treaty allows India to judge what is neaeg for the generation of hydro-electric powar. |
the present case, the KHEP’s planned diversiomégssary, being, in light of the area’s topography,
the only option for significant power generatiorthie region.

India further recalled that Paragraph 15(iii) ofnexure D to the Treaty only protects Pakistan's
“then existing” downstream agricultural and hydteegric uses, of which, India contends, there are
none on the Kishenganga/Neelum. India interpretiedr’ existing” to mean that India must take into
account Pakistan’s downstream uses only up totiaadrcut-off date, at which point India’s hydro-
electric design can be finalized. India argued #mainterpretation of this provision requiring iado
continuously adjust its hydro-electric operationa the Kishenganga/Neelum to Pakistan's
downstream uses as they develop would negate indigiress right to use the waters of the Western
Rivers to generate hydro-electricity, and resuthimwaste of the vast amount of resources invested
the KHEP.

India submitted that between 1989, when Pakistam fiwst apprised of the KHEP, and 2006, when
the final design of the KHEP was notified to Pakistindia repeatedly indicated its willingness to
take into account Pakistan’s downstream uses, giriakistan to document them. However, in
India’s view, Pakistan consistently failed to salpgiate its uses within the Neelum valley with

verifiable data. With respect to the N-JHEP, feample, India argued that Pakistan relied solely on
verbal assurances that the project was “in hand”“ander construction” without demonstrating its

commitment to its realization. India also assetteat the agricultural uses of the residents of the
Neelum valley are not dependent on the waterseoKiehenganga/Neelum River.

India argued that even if the N-JHEP were a “thastieg” use, it would not be adversely affected by
the KHEP. India emphasized that the KHEP will divess than 1% of the total volume of waters of
the Western Rivers. Thus, despite operation oKiHEP, during the high flow season the N-JHEP
would receive a volume of water in excess of itximam discharge capacity. During the lean
season, the N-JHEP could be operated by using dlberfrom the numerous tributaries that flow into
the Kishenganga/Neelum River between the KHEP adtHEP dam sites; in fact, during this period
of the year the N-JHEP would receive more waten tha KHEP itself.

India added that any adverse effect to hydro-etegtower generation by the N-JHEP would be
mitigated by the release of water during the lezasen from the storage work which Pakistan intends
to construct on the Kishenganga/Neelum River atHbial between the KHEP and the N-JHEP. Any
adverse effects to the N-JHEP would also be setiofindia’s view, by the benefits Pakistan's
projected Kohala hydro-electric plant would derikeam increased flow in the Jhelum River resulting
from the diversion of the Kishenganga/Neelum’s wnsaby the KHEP.

India argued that the provisions of the Treatyludng its Article IV(6), provide no basis for
incorporating any international environmental oatigns into the Treaty; the alleged breach of such
obligations is therefore not a proper subject fetedmination by the Court of Arbitration. In any
event, India submitted that it has complied withtide IV(6) of the Treaty, domestic Indian
environmental regulations, any environmental cusigminternational law obligations India may
have, and the international standards applicablentpneers in the design and operation of hydro-
electric projects. India argued that it had consmised a comprehensive environmental impact
assessment in 2000 which has shown that the KHHP net have any significant adverse
environmental impact on the Kishenganga/Neelundialmaintains that a minimum “environmental
flow” of at least 3.9m*/s will be released at all times below the KHEP dam.

With regard to the Second Dispute, at the outsdialdisputed its admissibility for determination b
the Court of Arbitration, arguing that it shouldvirabeen referred by Pakistan to a Neutral Expert
appointed pursuant to the Treaty. India then urpedCourt to follow the decision of the Neutral
Expert in the Baglihar case (a proceeding undeirtties Waters Treaty concerning India’s Baglihar
hydro-electric project), which found that drawdoflushing is permissible under the Treaty. India
argued that sediment management is essential teustainability of hydro-electric plants and can
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only be effectively achieved at the KHEP by lowgrithe water level in the reservoir below Dead
Storage Level +e. by drawdown flushing. Given that the re-filling the KHEP reservoir after its
depletion is only permitted under the Treaty durnghort period in the high flow season, and ihtlig
of the relatively small storage capacity of the K¥Hndia submitted that the operation will have
minimal effect on Pakistan.

Closing Arguments

On August 31, 2012, the Parties gave their closirguments. Mr. Kamal Majidulla (Agent) and
Professor James Crawford (Counsel) completed Rasstsubmissions. On the part of India,
Mr. D.V. Singh (Agent) and Mr. Fali Nariman (Counsa)nmpleted India’s submissions.

* * *

Under the Court of Arbitration’s Rules of Procedufghe Court shall endeavour to render its Award
within 6 months of the close of the hearings.”

The seven-member Court of Arbitration is chairedJogige Stephen M. Schwebel (United States),
former President of the International Court of ibest The other members of the Court are Sir
Franklin Berman KCMG QC (United Kingdom), Profesdgoward S. Wheater FREng (United
Kingdom), Professor Lucius Caflisch (SwitzerlanBjpfessor Jan Paulsson (Sweden), Judge Bruno
Simma (Germany), and H.E. Judge Peter Tomka (Siajakhe Permanent Court of Arbitration in
The Hague acts as Secretariat to the Court of ration.

In June 2011, the Court of Arbitration conductedsite visit to the N-JHEP and KHEP and

surrounding areas located on the Kishenganga/NeBliwer. In February 2012, a delegation of the
Court conducted a second site visit to the NeeluweRValley. The Parties have also exchanged
written pleadings.

On September 23, 2011, the Court of Arbitratioruéss an Order on Interim Measures, which is
available on the website of the PCAh#ip.//www.pca-cpa.org/showpage.asp?pag_id=1392

Other press releases and information relating i® ahbitration are available alittp://www.pca-
cpa.org/showpage.asp?pag_id=1392

Contact: Permanent Court of Arbitration
E-mail: bureau@pca-cpa.org
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Annex: Select Provisions of the Indus Waters Treaty

Articlelll

(1) Pakistan shall receive for unrestricted use als¢hwaters of the Western Rivers which India
is under obligation to let flow under the provissoof Paragraph (2).

(2) India shall be under an obligation to let flow e waters of the Western Rivers, and shall
not permit any interference with these waters, pikéa the following uses, restricted (except
as provided in itemdj (ii) of Paragraph 5 of Annexure C) in the caseeath of the rivers,
The Indus, The Jhelum and The Chenab, to the draibasin thereof:

(a) Domestic Use ;

(b) Non-Consumptive Use ;

(c) Agricultural use, as set out in Annexure C ; and

(d) Generation of hydro-electric power, as set ovnmexure D.

(3) Pakistan shall have the unrestricted use of alemgabriginating from sources other than the
Eastern Rivers which are delivered by PakistanTite Ravi or the Sutlej, and India shall not
make use of these waters. Each Party agrees folisistauch discharge observation stations
and make such observations as may be consideraxbsagy by the Commission for the
determination of the component of water availablethe use of Pakistan on account of the
aforesaid deliveries by Pakistan.

(4) Except as provided in Annexures D and E, Indialsiatl store any water of, or construct any
storage works on, the Western Rivers.

ArticlelV (6)

(6) Each Party will use its best endeavours to taairthe natural channels of the Rivers, as on the
Effective Date, in such condition as will avoid, fas as practicable, any obstruction to the
flow in these channels likely to cause material dgento the other Party.

Paragraph 15 (iii) of Annexure D

15. Subject to the provisions of Paragraph 17 wheks connected with a Plant shall be so operated
that @) the volume of water received in the river upstneaf the Plant, during any period of seven
consecutive days, shall be delivered into the rbabw the Plant during the same seven-day period,
and p) in any one period of 24 hours within that sevey-geriod, the volume delivered into the river
below the Plant shall be not less than 30%, andware than 130%, of the volume received in the
river above the Plant during the same 24-hour gerlrovided however that :

[..]

(i) where a Plant is located on a Tributary ofieT Jhelum on which Pakistan has any
Agricultural use or hydro-electric use, the wateteased below the Plant may be
delivered, if necessary, into another Tributary dily to the extent that the then existing
Agricultural Use or hydro-electric use by Pakistanthe former Tributary would not be
adversely affected.

Paragraph 2(a) of Annexure D

“Dead Storage” means that portion of the storagielwis not used for operational purposes and “Dead
Storage Level” means the level corresponding todC#tarage.
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