
PCA Case No. 2012-12 
 

IN THE MATTER OF AN ARBITRATION 
 BEFORE A TRIBUNAL CONSTITUTED IN ACCORDANCE WITH THE AGREEMENT 

BETWEEN THE GOVERNMENT OF HONG KONG AND THE GOVERNMENT OF 
AUSTRALIA FOR THE PROMOTION AND PROTECTION OF INVESTMENTS,  

SIGNED ON 15 SEPTEMBER 1993 (THE “TREATY”) 
 

-and- 
 

THE UNITED NATIONS COMMISSION ON INTERNATIONAL TRADE LAW RULES OF 
ARBITRATION AS REVISED IN 2010 (“UNCITRAL RULES”) 

 
 

-between- 
 
 

PHILIP MORRIS ASIA LIMITED 
 

(“Claimant”) 
 

 
-and- 

 
    

THE COMMONWEALTH OF AUSTRALIA 
  

(“Respondent”, and together with the Claimant, the “Parties”) 
 
 
 

PROCEDURAL ORDER NO. 12 
Regarding the Parties’ Privilege Claims 

 
 
 

14 November 2014 
 
 
 

Arbitral Tribunal 
Professor Karl-Heinz Böckstiegel (President) 

Professor Gabrielle Kaufmann-Kohler 
Professor Donald M. McRae 

 
 

Registry 
Permanent Court of Arbitration

PCA 132502 











Procedural Order No. 12 
Page 6 of 8 

4. The Tribunal’s Ruling 

4.1 The Tribunal wishes to emphasize at the outset that the present Order addresses questions of 
privilege in a specific context of the proceedings, namely the consideration of two preliminary 
objections raised by the Respondent. Accordingly, in Procedural Order No. 10, the Parties were 
invited to “limit the requests that they will submit in their Redfern Schedules to those 
documents that are absolutely necessary for the limited purpose of dealing with the preliminary 
objections to be addressed at the Hearing on Preliminary Objections in February 2015”. 
Similarly, in Procedural Order No. 11, the Tribunal “adopted a relatively restrictive approach, 
focusing on the issues that it considers relevant for its future decision on jurisdiction and 
admissibility”. The same approach underlies the Tribunal’s ruling on the Parties’ privilege 
claims in the present Order. 

4.2 The Tribunal has carefully taken into account the Parties’ arguments relating to specific 
documents and categories of documents in respect of which a Party’s privilege claim is 
contested by the opposing Party. In view of the very short time periods under the applicable 
timetable, which had been extended at the request of the Parties and which were further 
shortened by the late submission of certain documents by the Parties, the Tribunal was left with 
only a few days to issue this Procedural Order. As it is of primary importance that the remaining 
schedule up to the Hearing on Preliminary Objections provide the Parties sufficient opportunity 
to prepare and file the submissions foreseen in the timetable, the Tribunal has not summarized 
and discussed the respective arguments of the Parties on a document-by-document basis. 
Hereafter follow the Tribunal’s general observations regarding its approach to the respective 
issues addressed by the Parties in this context. 

4.3 Regarding the law applicable to issues of privilege, Section 4 of Procedural Order No. 1 
provides that: 

4.1 Pursuant to Article 10 of the Treaty, the Parties have agreed that the arbitration be conducted in 
accordance with the 2010 UNCITRAL Arbitration Rules, as reflected in Paragraph 9.1(a) of the 
Claimant’s Notice of Arbitration and Paragraph 63 of the Respondent’s Response to the Notice of 
Arbitration. 
 
4.2 By agreement of the Parties, the Secretary-General of the PCA acts as the appointing authority 
in this matter. 
 
4.3 For procedural matters not addressed by the UNCITRAL Rules, pursuant to Article 17 of these 
Rules, the Tribunal shall decide as it deems appropriate in the circumstances after consultation with 
the Parties, subject to any agreement of the Parties as to such procedural matters, such agreement to 
be formalized by way of Procedural Order. 

4.4 Beyond these provisions, as in Procedural Order No. 11, the Tribunal recalls Section 2 of 
Procedural Order No. 6, pursuant to which the IBA Rules on the Taking of Evidence in 
International Arbitration of 2010 (“IBA Rules”) may be used as a guideline in this case. Both 
Parties have relied specifically on Article 9 of the IBA Rules, and in particular Article 9(2)(b) 
and (f). The Tribunal agrees with the application of these standards. Applied as a guideline 
together with the above-mentioned Article 17 of the UNCITRAL Rules, they leave considerable 
discretion to the Tribunal.  

4.5 The Tribunal is aware of the jurisprudence of NAFTA and other tribunals regarding privilege to 
which both Parties have referred. While the Tribunal agrees that taking into account such other 
jurisprudence is indeed helpful and appropriate, the present procedure under the Treaty between 
Australia and Hong Kong, referring to the UNCITRAL Rules, must be examined in light of its 
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Dated: 14 November 2014 
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